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Art.  6,  I  18.     Prohibiting  special  privileges 

or  Immnnltles 


ttg  private  or  spa- 
dal  laws 352 

353 


Statutes, 
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1895,  Mch.  11,  chap.  98.     Reimbursement 
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of  Insane 352 

Compiled  Lowe, 
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Due  process  of  law 279 
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Statutes. 
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Territorial  Laws, 

1848,  March  11,  p.  257.     Construction  of 
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waters 750 

Revised  Statutes,  1887. 

H  1331-1361.     Appropriation  of  water. . .   752 
1362-1366.     Official  survey  of  ditches. .   752 

Revised  Statutes,  1899. 

II  859-887.     Duties  of  state  board  of  con- 

trol  753 


Art.  1.  I  31. 
Art.  2,  I  1. 
Art.  3,  I  24. 

Art.  5,  I  1. 
Art.  8,   I   1. 


LAWYERS'    EEPORTS 


ANNOTATED. 


GEORGIA  SUPREME  COURT. 


:Mr8.  V.  A.  MORRIS  et  al.,  Plffa,  in  Err., 


V. 


Ifarry  DODD,  Trustee,  etc.,  of  John  F.  Mor- 
ris, Bankrupt. 


( 


Ga. 


) 


*A  poller  of  limnrance  on  tlte  life  of  m 
bankrnpt,  though  payable  to  his  legal  rep- 
reseDtatlTea,  dees  not,  If  It  have  no  cash- 
surrender  Talue.  vest  In  the  trustee  as  assets 
of  the  iAankriipt's  estate.  (a)  Accordingly, 
where  a  husband,  within  four  months  prior 
to  the  filing  of  his  petition  In  bankruptcy, 
transferred  to  bis  wife  an  Insurance  policy 
on  bis  life,  which  before  such  transfer  was 
payable  to  his  legal  representatives.  It  was 
erroneous  on  the  petition  of  the  trustee,  filed 

"Headnote  by  Fish,  J. 


upon  the  death  of  the  bankrupt,  pending  the 
proceedings  in  bankruptcy,  for  the  court  to 
enjoin  the  widow  from  collecting,  and  the  In- 
surance company  from  paying  to  her,  the 
amount  due  upon  the  policy ;  It  appearing 
that  it  had  no  cash  surrender  value,  either 
when  the  transfer  was  made  or  the  petition 
In  bankruptcy  was  filed. 

(April   11,  1000.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in* favor  of 
plaintiff  in  an  action  brought  to  enjoin  de- 
fendants from  diverting  the  proceeds  of  poli- 
cies of  insurance  upon  the  life  of  John  F. 
Morris  from  the  payment  of  his  debts^  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 


^'<•Tc. — lAfe  insurance  a»  asseU  of  bankrupt  or 

injsolvent. 

1.  Scope  of  note. 
II.  Bankruptcy  or  insolvency  of  insured  or  as- 
siffnor  of  policy. 

a.  Policy  payable  at  death  of  insured. 

1.  Policy  payable  to  itisured  or  his 

estate    or    personal  representa- 
tirrs. 

2.  Policy  payable  to  wife  of  insured. 

3.  Policy  assigned  or  made  payable 

to  creditor. 

(a)  In  general. 

(b)  Necessity  of  notice  of  as- 

hignment. 

(c)  Sufficiency  of  notice  of  as- 

signment. 

(d)  Time  of  notice  of  assign- 

ment. 
(e>   Extent  of  creditor's  inter- 
est. 

4.  Policy  assigned    to    other    than 

creditors. 

b.  Policy   payable  at  specified  date   un- 

less insured  dies  sooner. 

1.  Policy  payable  to  insured  if  liv- 

ing;  otherwise  to  his  estate  or 
personal  representatives. 

2.  Policy  payable  to  insured  if  liv- 

ing;  otherwise  to  wife,  child,  or 
other  relatives. 
3    Policy  payable    to    wife    at  ma- 
turity. 

III.  Bankruptcy    or    insolvency  of    beneficiary, 

or  assignee. 

IV.  Summary. 

I.  Scope  of  note. 

This  note  covers  only  the  rights  of  the  trus- 
^0  L.  R.  A. 


tee  or  assignee  in  bankruptcy  or  Insolvency  In, 
or  the  rights  of  creditors  to  reach  generally, 
a  life  Insurance  policy  while  the  Insured  Is  liv- 
ing and  before  Its  maturity,  and  is  not  Intend- 
ed to  include  the  rights  of  creditors  In  the  pro- 
ceeds of  the  policy  after  the  death  of  the  In- 
sured or  the  maturity  of  a  policy  payable  dur- 
ing his  lifetime. 

II.  Bankruptcy  or  insolvency  of  insured  or  as- 
signor of  policy. 

a.  Policy  payable  at  death  of  insured. 

1.  Policy  payable  to  insured  or  his   estate  or 
pei'sonal  representatives. 

Under  the  bankruptcy  act  of  1808,  I  70  (5), 
It  Is  expressly  provided  that  the  trustee  In 
bankruptcy  shall  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt,  except  so  far  as 
It  is  exempt,  in  all  property  which,  prior  to  the 
filing  of  the  petition,  could  have  been  trans- 
ferred by  him,  or  levied  on  an(l  sold,  provided 
that  when  the  bankrupt  has  an  Insurance  pol- 
icy which  has  a  cash-surrender  value  payable 
to  himself,  his  estate  or  legal  representatives, 
he  may.  within  thirty  days  after  such  surren- 
der value  has  been  ascertained,  pay  the  same 
to  the  trustee,  and  continue  the  p<Hicy  free 
from  the  claims  of  all  participating  creditors : 
and  that.  If  he  does  not  do  so.  It  shall  pass 
to  the  trustee  as  assets.  Where,  however,  the 
policy  has  no  cash-surrender  value,  the  trus- 
tee In  bankruptcy  takes  no  Interest  therein. 

Thus,  the  main  case  of  Morris  v.  Dodd  holds 
that  a  life-insurance  policy,  payable  to  the  le- 
gal representatives  of  the  Insured,  which  has 
no  cash-surrender  value  at  the  time  of  filing 
the  petition  In  bankruptcy,  does  not  pass  to  the 
trustee  as  assets;  and  the  fact  that  the  in- 
3  33 
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Messrs.  J.  A«  Anderson,  King  ft  An- 
derson, Dorsey,  Brewster,  ft  Howell, 
and  Arthur  Heyman,  for  plaintiffs  in  er- 
ror: 

It  cannot  prefer  a  creditor  in  a  legal  sense, 
to  give  to  that  creditor  an  executory  con- 
tract>  which  at  the  time  of  transfer  has  no 
value,  and  which  depends  on  many  contin- 
gencies, if  it  ever  becomes  valid. 

Stout  V.  Yaeger  Mill.  Co.  4  McCrary,  480, 
13  Fed.  Rep.  804;  Re  Pearson,  96  Fed.  Rep, 
426;  Re  Little  River  Lumber  Co.  92  Fed. 
Rep.  589;  Loveland,  Bankruptcy,  p.  297. 

Under  the  common  law  and  the  law  of 
our  state,  the  transfer  of  property  to  delay, 
hinder,  defraud,  or  prefer  creditors  must  be 
property  having  a  value. 

Hubbard  v.  Turner,  93  Ga.  754,  30  L.  R. 
A.  593,  20  S.  E.  640;  Re  Lange,  91  Fed.  Rep. 
361;  Re  Steele,  98  Fed.  Rep.  79;  Re  McKin- 


ney,  15  Fed.  Rep.  535;  Holt  v.  Everall,  34  L. 
T.N.  S.  602;  ^tna  Nat.  Bank  v.  United 
States  L.  Ins.  Co.  24  Fed.  Rep.  770 ;  lie 
Dews,  96  Fed.  Rep.  181. 

The  trustee  acquires  title  as  of  the  date 
of  the  adjudication,  and  this  carries  with  it 
the  undisputed  proposition  that,  after  the 
date  of  this  adjudication,  the  bankrupt 
works  for  himself,  earns  for  himself,  and  any^ 
property  acquired  thereafter  by  him  belongs^ 
to  him  free  from  any  claim  on  the  part  of 
the  bankrupt  estate. 

Loveland,  Bankruptcy,  §  175;  Re  Rennie, 
2  Am.  Bankr.  Rep.  182;  Re  Harris,  2  Am. 
Bankr.  Rep.  359;  Traer  v.  Clews,  115  U.  S^ 
528,  29  L.  ed.  467,  6  Sup.  Ct.  Rep.  155. 

There  can  be  in  his  bankrupt  estate  no  in- 
surable interest  on  his  life. 

If  there  is  no  insurable  interest  then  ihe- 
policy  must  fall  as  a  wagering  policy. 


sured  had  assigned,  the  policy  to  his  wife  with- 
in four  months  before  the  filing  of  the  petition 
makes  no  difference. 

And  Re  Buelow,  98  Fed.  Rep.  86,  holds  that 
life  policies  having  no  cash-surrender  value, 
and  no  value  for  any  purpose  except  as  they 
may  become  valuable  on  the  death  of  the  In- 
sured If  the  premiums  are  kept  paid,  are  not 
assets  o{  the  bankrupt's  estate.  The  referee 
In  this  case  held  (2  Nat.  Bankr.  News,  26) 
that  where  the  policy  Is  payable  to  the  In- 
sured, his  estate  or  personal  representative,  and 
has  a  cash-surrender  value,  It  should  be  con- 
verted Into  cash  unless  the  bankrupt  pays  the 
cash-surrender  value  of  the  poMcy,  as  provid- 
ed In  the  bankrupt  act,  S  70  (5). 

Re  Steele,  98  Fed.  Rep.  78,  following  Re 
Lange,  91  Fed.  Rep.  361,  holds  that  the  sur- 
render value  of  a  policy  payable  to  the  In- 
sured, his  executors,  administrators,  or  assigns 
Is  a  part  of  his  estate  In  bankruptcy,  under  S 
70  (5)  of  the  bankrupt  act,  and  passes  to  his 
trustee  unless  he  avails  himself  of  Its  provisions 
for  payment  of  its  cash-surrender  value,  al- 
though {  6  provides  that  such  act  shall  not 
affect  the  allowance  to  bankrupts  of  the  ex- 
emptions prescribed  by  the  laws  of  the  state 
of  their  residence,  and  the  laws  of  the  state 
of  the  bankrupt's  residence  make  such  a  pol- 
icy exempt. 

Irrespective  of  the  provisions  of  the  bank- 
rupt act  of  1898,  the  courts  which  hold  that 
creditors  have  any  rights  in  the  policy  seem  In- 
clined to  confine  such  interest  to  the  cash-sur- 
render value  of  the  policy. 

Thus,  Barbour  v.  Larue,  21  Ky.  L.  Rep.  94, 
61  S.  W.  5,  holds  that  an  insurance  policy  on 
which  only  one  premium  has  been  paid,  and 
which  has  no  withdrawal  or  pecuniary  value, 
does  not  pass  imder  a  voluntary  assignment 
for  creditors, — especially  where  the  assignee, 
when  applied  to  for  payment  of  an  amount  due 
on  the  note  for  part  of  the  first  premium,  de- 
clines to  pay  it,  and  refers  to  a  creditor  to 
whom  the  Insured  has  assigned  the  policy  sub- 
sequent to  the  assignment  for  creditors,  and 
such  creditor  pays  the  subsequent  premiums 
until  the  death  of  the  insured. 

And  In  Holt  v.  Everall,  S4  L.  T.  N.  S.  599, 
L.  R.  2  Ch.  Dlv.  266,  45  L.  J.  Ch.  N.  S.  433,  24 
Week.  Rep.  471,  a  husband,  after  the  passage 
of  the  married  woman's  act  of  1870,  surren- 
dered policies  on  his  own  life  on  which  he  had 
paid  only  one  premium,  and  which  had  no  sur- 
render value,  taking  out  new  policies  payable 
to  his  wife  if  she  survived  him,  the  premiums 
on  the  new  policies  being  the  same  as  on  the 
old  policies,  and  being  paid  from  the  wife's 
50  L.  R.  A. 


separate  property.  Within  two  years  after  the- 
change  he  presented  a  petition  for  liquidation 
In  the  bankruptcy  court,  and  soon  after  died. 
The  court  held  that,  as  the  old  policies.  hacK 
no  surrender  value,  and  as,  under  the  married 
women's  act,  S  10,  which  was  held  to  apply* 
the  creditors  had  no  Interest  la  a  policy  takexL 
out  for  the  wife's  benefit,  except  to  the  amount 
paid  by  the  husband  for  premiums  with  in- 
tent to  defraud  creditors,  the  trustee  in  bank- 
ruptcy had  no  Interest  in  the  policies. 

And  Re  McKlnney,  15  Fed.  Rep.  535,  holds- 
that  the  assignee  In  bankruptcy  of  one  who  has. 
a  life  policy  payable  to  his  executors,  adminis- 
trators, or  assigns,  with  an  equal  annual  pre- 
mium during  the  bankrupt's  life,  takes  only  the- 
surrender  value  of  the  policy,  as  he  has  no  in- 
surable Interest  In  the  bankrupt's  life,  at  least 
after  his  discharge,  and  would  not  be  entitled, 
to  keep  the  estate  unsettled  for  an  indefinite 
period  until  the  bankrupt's  death.  And  where 
the  assignee  did  nothing  to  keep  the  policy 
alive,  and  the  bankrupt's  wife,  under  the  be- 
lief that  the  policy  was  for  her  benefit,  paid  six. 
annual  premiums  thereafter  before  her  hus- 
band's death,  the  court  held  that  the  assignee 
might  transfer  the  policy  to  her  on  receipt  ot 
Its  value  at  the  time  the  bankruptcy  occurred. 
The  policy  also  provided  that  a  transfer  should, 
not  be  valid  without  the  consent  of  the  com- 
pany, and  that  any  assignment  should  be  sub- 
ject to  proof  of  Interest,  and  the  court  held 
that  this  would  further  limit  the  assignee's  re- 
covery to  the  surrender  value. 

And  In  Barbour  v.  Connecticut  Mut.  L.  Ins. 
Co.  61  Conn.  240,  23  Atl.  154,  in  which  IL  wa» 
claimed  by  a  subsequent  creditor  that  the  sur- 
render of  policies  by  an  Insolvent  payable  to 
his    legal    representatives,    receiving    In  place- 
thereof  policies  payable  to  his  wife,  was  fraud- 
ulent as  to  creditors,  the  transfer  having  becD 
made  after  an  assignment  for  creditors  and  a 
short    time    before    his    discharge,   the   court 
stated  that  the  facts  that  only  two  premiums 
had  been  paid,  and  that  the  assignee  could  only 
have  obtained  paid-up  policies  for  a  very  small 
amount,  and  that  the  policies  had  no  cash  sur- 
render value,  and  the  assignee  could  not  pos- 
sibly have  Increased  the    cash    in    his  bauds- 
thereby,  should  be  considered  on  the  question 
of   fraud.     One   of   the   policies   considered    In 
this  case  was  an  ordinary  life  policy,  the  other 
payable  on  the  death  of  the  Insured,  but   on 
which  only  ten  payments  were  to  be  made. 

Some  cases  hold  that  where  the  bankrupt  or 
insolvent  falls  to  deliver  up  a  policy,  and  con- 
tinues to  pay  the  premiums,  the  assignee  Ith 
bankruptcy  or  insolvency  is  entitled  to  the  poU 
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'  Exchange  Bank  t.  Loh,  104  Ga.  446,  44  L. 
R.  A.  372,  31  S.  £.  459;  Connecticut  Mut.  L. 
Ins.  Co.  Y.  Fisher,  30  Fed.  Rep.  662. 

The  creditors  could  not  have  levied  upon 
these  policies,  and  sold  them  under  judicial 
process. 

Stout  T.  Taeger  MUl.  Co.  4  McCrary,  486, 
13  Fed.  Rep.  804;  McKown  v.  Manhattan  L. 
Ins.  Co.  91  Fed.  Rep.  354;  Re  Little  River 
Lumber  Co,  92  Fed.  Rep.  585;  Re  Pearson, 
95  Fed.  Rep.  425. 

Every  case  bearing  upon  a  life  insurance 
policy  under  bankruptcy  acts  clearly  demon- 
strates that  it  is  only  the  cash  surrender 
value  of  a  life  insurance  policy  that  enters 
into  and  becomes  a  part  of  the  estate  in 
bankruptcy. 

Re  Buelovr,  98  Fed.  Rep.  87 ;  Re  Steele,  98 
Fed.  Rep.  79;  Re  UcKinney,  15  Fed.  Rep. 
535;  Re  Nevoland,  7  Ben.  63,  Fed.  Cas.  No. 


10,171;  Holt  V.  Everall,  34  L.  T.  N.  S.  591); 
/Etna  Nat.  Bank  r.  United  States  L.  Ins. 
Co.  24  Fed.  Rep.  770;  Re  Dews,  96  Fed.  Rep. 
181;  Re  Lange,  91  Fed.  Rep.  361. 

The  mutual  reserve  policy  under  the  laws 
of  New  York  is  exempt  from  any  claim  on 
the  part  of  the  creditors. 

Ins.  Laws  of  N.  Y.  §§  211,  212;  StUs  v. 
Mutual  Reserve  Fund  Life  Asso.  145  N.  Y. 
563,  28  L.  R.  A.  379,  40  N.  £.  242. 

Messrs.  Mayson  ft  Hill,  O.  E.  Horton, 
and  Iff.  C.  Horton,  for  defendant  in  error : 

A  policy  of  life  insurance  is  a  chose  in  ac- 
tion, governed  by  the  same  principle  appli- 
cable to  other  agreements  involving  pecuni- 
ary obligations. 

Hutson  v.  Merrifield,  51  Ind.  24,  19  Am. 
Rep.  722;  United  States  L.  Ins.  Co.  v.  Lud- 
wig,  103  111.  305;  Central  Nat.  Bank  ▼. 
Hume,  128  U.  S.  204,  32  L.  ed.  375,  9  Sun. 


icy  subject  to  the  bankrupt's  right  to  recover 
the  amount  of  the  premiums  paid  after  his 
iMuikroptcy  occurred. 

Thus,  Re  Smith,  12  Week.  Rep.  534,  holds 
that  where  an  Insolvent  debtor  omitted  from 
the  schedule  filed  in  the  Insolvent  debtor's  court 
all  reference  to  a  policy  effected  on  his  life 
eighteen  mcmths  before,  and  continued  to  pay 
the  premiums  thereon  until  his  death,  his  per- 
sonal representatives  would  be  entitled  to  re* 
ceive  the  amounts  paid  for  premiums,  the  bal- 
ance  going  to  the  assignee  for  division  among 
the  creditors. 

And  Schondler  v.  Wace,  1  Campb.  487,  holds 
that  where  a  bankrupt  falls  to  deliver  up  a  pol- 
icy on  his  life,  or  discover  It  to  the  commis- 
sioners or  his  assignees,  and  afterwards  assigns 
It  to  one  who  pays  up  arrears  on  the  premiums, 
nonpayment  of  which  would  soon  have  caused 
It  to  be  forfeited,  and  thereafter  assigns  it  for 
a  valuable  consideration,  after  which  the  bank- 
rupt dies,  the  assignees  in  bankruptcy  are  en- 
titled to  recover  the  amount  due  on  the  policy 
after  deducting  the  amount  paid  out  for  pre- 
minms  by  the  assignee  of  the  policy. 

For  the  extent  of  the  interest  of  creditors 
where  the  wife  is  the  beneficiary,  see  infra,  II. 
a,  2. 

For  the  extent  of  such  Interest  where  1;^e 
policy  Is  assigned  or  made  payable  to  a  cred- 
itor, see  infra,  II.  a,  3  (e). 

For  the  extent  of  their  Interest  in  an  en- 
dowment or  tontine  policy,  see  infra,  II.  b. 

Vor  the  extent  of  their  Interest  in  case  of  the 
bankruptcy  or  insolTcucy  of  the  beneficiary,  see 
infra.  III. 

Tbe  courts,  however,  were  not  agreed  prior 
to  the  passage  of  the  bankrupt  act  of  1898,  as 
to  whether  policies  of  this  kind  constitute  as- 
sets which  the  creditors  can  reach,  or  which 
pass  to  the  assignee  or  trustee  In  bankruptcy 
or  insolTency. 

Thus^  Shenk  v.  Franke.  10  Lane.  Bar,  146 
(Brightly  (Pa.)  Digest),  holds  that  a  policy  of 
life  insurance  payable  to  the  heirs,  executors, 
administrators,  or  assigns  passes  as  a  chose  in 
action  to  his  assignee  for  creditors. 

And  Larue  v.  Larue,  96  Ky.  326,  28  S.  W. 
TOO.  holds  that  whether  policies  are  Intended 
to  pass  under  an  assignment  for  creditors  Is  a 
question  of  fact  to  be  determined  from  the  lan- 
guage of  the  assignment  and  the  Intention  of 
The  sssignor  in  procuring  the  assignment,  and 
that  a  policy  payable  to  the  Insured,  his  order 
or  creditors,  passes  under  an  assignment  which, 
after  giving  a  schedule  of  his  real  and  personal 
property,  provides  that  if  he  has  omitted  any 
property,  accounts,  or  claims  not  mentioned 
50L.B.  A. 


therein  the  same  is  transferred  to  the  assignee, 
where  it  appears  that  the  assignor  intended  it 
to  pass.  This  case  afterwards  came  up  on  a 
second  appeal  as  Barbour  v.  Larue,  21  Ky.  L. 
Rep.  94,  51  S.  W.  5,  where  it  was  held  that 
the  policy  did  not  pass  l>ecause  it  had  no  with- 
drawal or  pecuniary  value. 

And  in  Burton  v.  Farlnholt,  86  N.  C.  260,  the 
court  stated  that  a  po4icy  for  the  benefit  of  the 
insured,  his  executors,  administrators,  or  as- 
signs might,  notwithstanding  its  intangible 
form,  be  reached  and  made  subject  to  the  debts 
of  the  insured.  This  statement  was  ol)iter, 
however,  as  the  action  was  brought  after  the 
death  of  the  insured  to  subject  the  proceeds 
of  the  policy  to  tbe  payment  of  his  debts,  not- 
withstanding a  voluntary  assignment  of  the 
policy  to  his  children. 

And  Anthracite  Ins.  Co.  v.  Sears,  109  Mass. 
383,  holds  that  a  bill  in  equity  may  be  main- 
tained, under  Mass.  Gen.  Stat.  chap.  113,  S  2, 
relating  to  any  property,  right,  title,  or  inter- 
est, legal  or  equitable,  of  a  debtor  within  the 
state  which  cannot  be  attached  or  taken  on  exe- 
cution to  reach  and  apply  a  policy  capable  of 
assignment  on  the  life  of  the  debtor,  and  the 
fact  that  the  insurance  company  is  a  foreign 
one  makes  no  difference. 

On  the  other  hand.  Day  v.  New  England  L. 
Ins.  Co.  Ill  Pa.  507,  56  Am.  Rep.  297,  4  Atl.  748. 
holds  that  a  policy  payable  on  his  death  to 
the  insured,  his  executors,  or  administrators, 
for  the  benefit  of  his  widow.  If  any,  cannot 
during  his  lifetime  and  while  he  is  a  widower, 
be  attached  for  his  debts. 

And  Hurlbut  v.  Hurlbut,  49  Hun,  189,  1  N. 
Y.  Supp.  854,  holds  that  an  assignment  for 
creditors  by  one  whose  life  is  insured,  the  pol- 
icy being  iMiyable  to  him,  his  executors,  admin- 
istrators, or  assigns,  does  not  prevent  him 
where  he  continues  to  pay  the  premiums,  as 
against  his  personal  representative,  from  as- 
signing the  po4Icy  to  his  daughter,  where  it 
does  not  appear  that  the  policy  was  ever  turned 
over  to,  or  claimed  by,  the  assignee,  and  he 
does  not  make  any  objection  to  such  assign- 
ment. 

And  race  v.  Pace.  19  Fla.  438.  holds  that  the 
assignee  In  bankruptcy  of  one  having  a  policy 
on  his  life  for  the  benefit  of  his  estate  has  no 
Interest  In  the  policy,  as  the  Insured  was  not 
the  beneficiary. 

And  Re  Learmouth.  14  Week.  Rep.  628. 
holds  that  where  the  assignees  In  bankruptcy 
refuse  to  pay  the  premiums,  and  keep  up  pol- 
icies, on  the  life  of  the  bankrupt,  and 
the  latter,  after  obtaining  his  discharge, 
pays     such     premiums,     his     personal     repre- 
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Qeoiigia.  Sufrbub  Coubt. 


Apb., 


Ct.  Rep.  41 ;  Vaaon  v.  Otccns,  100  Ga.  142,  9.S 
S.  E.  75;  Code,  §  2116;  Rawson  v.  Jones,  52 
Ga.  458. 

The  policies  in  the  present  case  were  origi- 

^nally  taken  out  for  the  benefit  of  the  tetate 

of  the  bankrupt,  and,  but  for  the  fraudulent 

transfer  to  his  wife,  would  necessarily  have 

passed  to  the  trustee. 

Rawson  v.  Jones,  52  Ga.  458;  Biddle,  Ins. 
§§  70,  274,  277. 

Under  the  act  of  bankruptcy,  §§  60,  67,  70, 
the  entire  assets  of  the  bankrupt  pass  to  the 
trustee. 

Re  Grahs,  1  Xat.  Bankr.  News,  164;  Re 
BueloK,  2  Nat.  Bankr.  News,  26. 

All  insurance  policies  pass  to  the  trustee, 
but  in  the  case  of  policies  having  a  cash-sur- 
render value  the  bankrupt  *'may"  redeem 
such  policies  by  paying  the  cash-surrender 
value. 


These  policies,  payable  to  his  estate,  be- 
long to  the  creditors  holding  claims  at  the 
time  of  his  death,  under  the  laws  of  the  state 
of  Georgia. 

Rawson  v.  Jones,  52  Ga.  458. 

These  policies  having  been  transferred  to 
his  wife,  apparently  a  few  days  prior  to  his 
voluntary  bankruptcy,  such  transfers  are 
void,  and  the  policies  stand  as  if  not  trans- 
ferred. 

Bankrupt  Act,  §  67;  Bean  v.  Brookmire^ 
1  Dill.  25,  Fed.  Cas.  No.  1,168. 

Irrespective  of  bankruptcy,  Mrs.  Morris 
should  not  be  allowed  to  collect  these  policies, 
because  transferred  to  her  by  her  husband 
while  insolvent  and  in  fraud  of  his  creditors. 

Elliott's  Appeal,  50  Pa.  81,  88  Am.  Dec. 
525 ;  Catchings  v.  Manlove,  39  Miss.  65."i : 
Central  Nat.  Bank  v.  Hume,  128  U.  S.  204, 
32  L.  ed.  375,  9  Sup.  Ct.  Rep.  41. 


spntatlves  after  his  death.  Instead  of  the  as- 
signees, are  entitled  to  the  balance  of  the  pro- 
ceeds of  the  policy  after  paying  the  amount  of 
a  mortgage  thereon. 

2.  Policy  pai/ahle  to  wife  of  insured, 

I'nder  the  bankrupt  act  of  1898,  {  70  (5), 
supra,  such  a  policy  forma  no  part  of  the  assets 
of  the  insured  on  his  becoming  banlcrupt. 

Thus.  Re  Steele,  98  Fed.  Rep.  78,  holds  that 
a  policy  on  one's  life,  payable  to  his  wife,  is 
her  property,  and  does  not  pa^s  to  the  trustee 
in  banlEruptcy  of  the  husband. 

The  same  case  holds  that  a  policy  on  one's 
life,  assigned  in  good  faith,  before  the  adop- 
tion of  such  act,  to  his  intended  wife,  who  aft- 
erwards became  such,  does  not  form  part  of  his 
assets  on  becoming  bankrupt,  and  that  the 
trustee  has  no  interest  in,  or  right  to,  such 
policy. 

And  in  Re  Dews,  98  Fed.  Rep.  181,  the  court 
held  that  the  bankrupt  was  not  necessarily 
guilty  of .  fraudulent  concealment  of  property 
preventing  his  discharge,  because  he  did  not 
disclose  sums  arising  from  the  surrender  oi 
policies  on  his  life  In  which  his  wife  was  the 
beneficiary,  where  it  did  not  appear  that  the 
premiums  paid  on  the  policies  were  out  of  rea- 
sonable proportion  to  his  financial  condition  at 
the  time  they  were  paid,  or  that  the  withdrawal 
of  their  amount  was  such  as  to  Justify  an  in- 
ference of  fraud.  The  court  in  this  case,  how- 
ever, stated  that  the  question  before  it  was  not 
whether  the  creditors  had  an  equitable  right  to 
any  portion  of  the  fund. 

Under  the  bankrupt  act  of  1867,  which  ex- 
cepted from  the  operations  of  the  bankruptcy 
proceedings  property  exempted  from  levy  and 
sale  under  tlie  laws  of  the  state,  and  the  laws 
of  Pennsylvania,  in  which  state  the  bankrupt 
resided,  an  insurance  policy  in  favor  of  the 
wife  of  tlie  insured,  payable  on  his  death,  taken 
out  while  he  was  solvent,  the  premiums  on 
which  he  continued  to  pay  after  his  insolvency, 
was  held  in  Bennett's  Case,  6  Thila.  472,  Fed. 
Cas.  No.  1,315,  to  be  exempt,  and  not  to  pass 
to  his  assignee  in  bankruptcy. 

In  Belt  v.  Brooklyn  L.  Ins.  Co.  12  Mo.  App. 
100.  which  was  an  action  by  the  beneficiary  in 
a  policy  on  her  husband's  life  to  compel  the  in- 
surance company  to  issue  to  her  a  paid-up  pol- 
icy, in  which  the  claim  was  made  that  the  as- 
slgnf*e  in  bankruptcy  of  the  tiushand  was  ihe 
proper  party  to  bring  the  suit,  the  court  said 
there  was  no  evidence  of  his  insolvency  when 
the  premium  was  paid,  the  last  of  which  was 
more  than  two  years  before  the  assignment  in 
50  L.  R.  A. 


bankruptcy,  and  that  it  would  be  giving  a  new 
interpretation  to  the  bankrupt  law  to  hold  that 
it  reached  back  so  long  a  time  and  seized  on 
a  policy  which  the  bankrupt  had.  for  six  years 
before,  kept  in  force  for  his  wife's  l)eneflt ;  but 
that  it  was  sufficient  to  say  that,  as  the  policy 
was  by  its  terms  in  favor  of  the  wife,  she  was 
prima  facie  the  beneficial  owner,  and  if  the 
assignee  had  any  interest  he  could  enforce  it  In 
the  paid-up  policy  after  it  waa  obtained. 

Many  of  the  states  have  provided  by  statute 
that  a  policy  payable  to  the  wife  of  the  insured 
shall  be  exempt  from  the  claim  of  the  husband's 
creditors,  except  as  to  the  excess  of  the  an- 
nual premiums  over  a  specified  amount :  and  in 
cases  of  this  kind  it  has  been  held  that  the 
creditors  might,  during  the  lifetime  of  the  in- 
sured, obtain  relief  where  excessive  premiums 
have  been  paid. 

Thus,  in  Stokes  v.  Amerman,  121  N.  Y.  337. 
24  N.  Fi.  819,  a  wife  took  out  a  policy  on  her 
husband's  life,  payable  at  his  death  to  her  if 
living,  if  not  to  their  children,  if  any,  other- 
wise to  the  husband's  executors,  administrators, 
or  assigns,  the  amount  of  the  annual  premiums 
exceeding  $500.  N.  Y.  Laws  1840,  chap.  80,  as 
amended  by  Laws  1870,  chap.  277,  authorizes 
a  married  woman  with  her  husband's  consent 
to  cause  bis  life  to  be  Insured  for  her  benefit, 
and  entitles  her  to  the  insurance  money  if  liv- 
ing at  the  maturity  of  the  policy  free  from  the 
claims  of  his  creditors,  provided  that  when  tlie 
annual  premiums  paid  from  his  funds  exceed 
.$500  such  exemption  shall  not  apply  to  the  ex- 
cess, but  that  such  excess  shall  inure  to  the 
benefit  of  his  creditors.  The  court  held  that 
the  creditors  of  the  husband  might  maintain 
an  action  before  the  husband's  death  to  have  his 
interest  as  a  Judgment  creditor  in  the  policy  as- 
certained and  declared,  and  to  enjoin  the  hus- 
band and  wife  and  their  children  from  trans- 
ferring the  policy  except  in  subordination  to 
his  rights,  no  decision  being  made  as  to  his 
right  to  realize  anything  on  the  policy  before 
the  hui^and's  death. 

Masten  v.  Amerman.  51  Hun,  244,  4  N.  Y. 
Supp.  G81,  Reversing  20  Abb.  N.  C.  443,  holds, 
however,  that  a  receiver  In  supplementary  pro- 
ceedings cannot  maintain  such  an  action,  as  he 
is  vested  only  with  such  rights  as  the  Judg- 
ment debtor  himself  had  at  the  commencement 
of  Ihe  supplementary  proceedings.  This  case 
also  seems  to  hold  that  the  interest  secured  by 
the  policy  was  at  best  so  contingent  that  no 
relief  could  have  been  had  if  the  Judgment 
creditor  himself  had  brought  the  action. 

And  Baron  v.  Brummer,  100  N.  Y.  372,  8  N. 
E.  474,  holds  that  an  insurance  policy  In  favor 
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There  is  nothing  in  the  contention  that  one 
of  the  policies  avss  surrendered,  and  another 
issued  in  lieu  thereof,  payable  direct  to  Mrs. 
Morris,  because  this  was  the  form  adopted  by 
their  company  in  case  of  transfers. 

Ca9on  V.  Owens,  100  Ga.  142,  28  S.  E.  75. 

It  is  a  fraud  on  creditors  for  a  person 
while  insolvent  to  divert  his  money  into  poli- 
cies payable  to  anybody  other  than  creditors. 

Hubbard  v.  Turner,  93  Ga.  752,  30  L.  R. 
A.  593,  20  S.  £.  640. 

Our  Georgia  law  disposes  of  this  fund,  and 
gives  it  to  the  creditors  and  heirs  at  law. 

Rawsan  v.  Jones,  52  Ga.  458. 

The  Xew  York  statute  attempts  to  dispose 
of  the  same  fund,  conflicting  exactly  with 
our  Georgia  law,  in  which  event,  of  course, 
Georgia  law  will  prevail. 

Bird^eye  r.  Underhill,  82  Ga.  143,  sub  nom, 
Birdaeye  ▼.  Bdkei-,  2  L.  R.  A.  99,  7  S.  £.  863 ; 


Miller  t.  Kemaghan,  56  Ga.  157 ;  Mason  v. 
atricker,  Zl  Ga.  262;  Story,  Confl.  L.  §  23. 

Fish,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  petition  filed  by  Harry  Dodd, 
trustee  of  the  estate  of  John  F.  Morris,  bank- 
rupt, against  his  widow,  Mrs.  V.  A.  Morris, 
the  Mutual  Reserve  Fund  Life  Association  of 
New  York,  and  the  Northwestern  Mutual 
Life  Insurance  Company,  in  which  it  was 
sought  to  enjoin  Mrs.  Morris  from  collect- 
ing, and  the  two  insurance  companies  from 
paying  to  her,  the  amounts  of  insurance  poli- 
cies issued  by  the  defendant  insurance  com* 
panics  upon  the  life  of  the  bankrupt.  The 
Northwestern  Company  paid  the  money  due 
upon  the  policy  issued  by  it  into  the  registry 
of  the  court,  to  await  the  final  decree  of  tlie 
court.    Mrs.  Morris  and  the  other  insurance 


of  the  wife  of  the  insured  cannot  during  hia 
lifetime  be  reached  by  tbe  creditors  of  both 
husband  and  wife  by  means  of  a  creditors'  bill 
and  receivership,  where  it  does  not  appear  that 
the  husband  paid  the  premiums,  and  it  does  ap- 
pear that  no  premiums  exceeding  $500  were 
paid  by  anyone  after  contracting  the  debt  on 
which  the  creditors'  bill  was  based. 

Re  Bear,  11  Nat.  Bankr.  Reg.  46,  Fed.  Cas. 
No.  1,178,  holds  that  a  policy  talcen  out  on 
one's  life  In  favor  of  his  wife  while  he  Is  insol- 
Tcnt.  if  reasonable  in  amount  when  considered 
in  connection  with  his  estate  and  liabilities,  be- 
longs to  the  wife,  and  is  not  subject  to  be  sur- 
rendered to  the  husband's  assignee  in  banlinipt- 
ey,  but  that  the  latter  is  entitled  to  recover 
from  the  wife,  when  the  policy  is  paid,  the 
amount  paid  by  the  husband  while  insolvent, 
and  that  such  claim,  when  ascertained,  may  be 
sold  by  the  assignee,  and  will  pass  the  contin- 
gent right  to  the  purchaser. 

Holt  V.  Everall,  34  L.  T.  N.  S.  690.  L.  R.  2 
Ch-  Dlv.  266,  4.5  L.  J.  Ch.  N.  8.  433.  24  Weeic. 
Rep.  471.  holds  that  the  trustee  In  bankruptcy 
of  one  who  had  surrendered  policies  on  his  own 
life  which  had  no  surrender  value,  talcing  in 
lieu  thereof  policies  payable  to  his  wife,  had 
DO  interest  In  such  policies,  as.  under  the  mar- 
ried women's  act,  I  10.  the  creditors  of  the  hus- 
band have  no  Interest  in  a  policy  taken  out  for 
tbe  wife's  benefit  except  to  the  amount  paid  out 
for  premiums  paid  with  Intent  to  defraud  cred- 
itors. 

In  Ex  parte  Merrett,  7  Morrell.  65,  digested 
in  Mews'  English  Digest,  vol.  II.  col.  404,  a 
|K>llcy  was  taken  out  on  the  husband's  life  with 
bis  consent,  in  the  name  of  his  wife,  he  paying 
the  premiums  as  remuneration  for  bis  wife's  as- 
sistance in  business.  He  became  bankrupt,  and 
at  that  time  the  policy  had  1>een  deposited  with 
other  property  as  collateral  security  for  an  ad- 
ranee  to  him.  The  trustee  in  bankruptcy 
claimed  the  right  to  dispose  of  the  policy  for 
the. benefit  of  the  creditors,  subject  to  the  wife's 
right  of  survivorship.  The  court  held  that  the 
policy  might  be  allowed  to  remain  In  the  trus- 
tee's possession  on  an  undertaking  by  him  to 
keep  up  the  premiums  until  the  death  of  the 
bankrupt  or  his  wife,  and  In  case  the  bankrupt 
died  first  the  wife  was  not  to  be  called  on  to 
repay  the  premiums  paid  by  the  trustee. 

3.  PoUcy  assigned  or  made  payable  to  creditor. 

(a)  In  general. 

The  assignment  of  a  policy  has  been  held  to 
take  away  the  benefit  of  a  statutory  exemption 
from  liability  for  debts  of  the  insured. 
50  Ju.  R.  A. 


Thus,  Wyman  v.  Gay,  90  Me.  36,  37  Atl.  325, 
holds  that,  although,  under  Me.  Rev.  Stat.  chap. 
40,  i  94,  a  life  Insurance  policy  is  exempt  where 
tbe  annual  premium  is  less  than  $150,  such 
policy  may  be  recovered  by  the  assignee  In  in- 
solvency of  the  insured  after  its  transfer  to  a 
creditor  In  payment  of  an  antecedent  debt,  as 
the  exemption  is  personal  to  the  insured,  and  is 
waived  by  the  transfer. 

E9  parte  Haliifax.  2  Mont.  D.  &  De  O.  544. 
holds  that  a  policy  on  the  life  of  another,  de- 
posited with  the  bankrupt  as  collateral  secur- 
ity, passes  to  the  assignee  of  the  bankrupt,  not- 
withstanding a  prior  deposit  by  him  as  col- 
lateral security  of  several  instruments,  the 
policy  being  included  In  the  memorandum  of 
the  deposit,  where  the  policy  itself  is  not  de- 
posited, but  a  mere  promise  made  to  deposit 
it,  and  it  afterwards  comes  into  the  hands  of 
the  assignee.  ^ 

In  Boson  v.  Bolland,  Mont.  &  Bligh,  74.  as 
explained  and  corrected  in  Duncan  v.  Chamber- 
layne,  11  Sim.  123,  a  certain  person  wished  to 
have  an  Insurance  on  the  life  of  another  in 
which  he  had  an  insurable  interest,  and  l)y 
mistake  his  agent  took  the  policy  in  his  own 
name  Instead  of  the  principal's.  On  discover- 
ing the  mistake  a  new  policy  was  granted,  as 
a  substitute,  to  the  person  whose  life  was  in- 
sured, and  who  assigned  it  in  trust  to  the 
agent,  for  tbe  insured,  under  a  specified  con- 
tingency, which  never  happened,  otherwise  lor 
the  persons  entitled  to  receive  it  under  the 
principal,  the  agent  to  keep  up  the  policy, 
which  never  came  into  the  hands  of  the  in- 
sured, who  subsequently  became  bankrupt.  The 
court  held  that,  as  the  insured  never  had  any 
iuterest  in  the  policy,  and  it  never  came  Into 
his  possession,  It  was  not  in  his  order  and  dis- 
position within  the  English  bankrupt  law. 

(b)     Xcceatity  of  notice  of  anaiffnnicnt. 

The  practice  of  assigning  life  insurance  pol- 
icies to  secure  a  loan  from  the  assignee  has  pre- 
vailed to  quite  an  extent  in  England,  and  in 
most  of  the  cases  decided  there  the  question 
has  been  as  to  the  necessity  or  sufilciency  of 
the  notice  of  assignment  to  take  the  policy  out 
of  the  order  and  disi>osltion  of  the  assignor  on 
bis  becoming  bankrupt.  The  cases  hold,  prac- 
tically without  exception,  that  unless  notice  of 
some  kind  has  been  given  the  policy  will  pass 
to  the  assignee  in  Itankruptcy.  and  therefore, 
of  course,  that  if  it  had  not  been  assigned  it 
would  have  constituted  part  of  the  assets  of 
the  bankrupt. 

Ks  parte  Tennyson,   Mont.   &  Bllgh,   67.   dl- 
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companv  answered  the  petition.  Upon  the 
hearing,  it  appeared  that  each  of  the  insur- 
ance companies  had  issued  a  policy  upon  the 
life  of  John  F.  Morris,  payable  to  his  legal 
representatives;  that  the  one  by  the  North- 
western Company  issued  in  1890,  the  date  of 
the  insurance  of  the  other  not  appearing.  It 
further  appeared  that  during  the  month  of 
April,  1899,  Morris  surrendered  his  policy  in 
the  Mutual  Reserve  Fund  Life  Association, 
and  the  association  thereupon  issued  a  new 
policy,  upon  the  same  terms  as  the  old,  in 
which  new  policy  Mrs.  V.  A.  Morris,  his  wife, 
was  the  beneficiary,  and  that  during  the 
same  month  Morris  assigned  the  policy 
which  he  held  in  the  Northwestern  Company 
to  his  wife,  the  assignment  being  accepted  by 
the  company.  Morris's  petition  in  volun- 
tary bankruptcy  was  filed  on  the  29th  day  of 
the  same  month.    He  died  in  the  following 


October,  pending  the  proceedings  in  bank- 
ruptcy, and  Immediately  after  his  death 
Dodd,  the  trustee  of  his  estate,  filed  this  pe- 
tition. The  contention  of  the  trustee  was 
that,  the  transfers  of  the  policies  were  made 
with  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  the  bankrupt,  and,  having  been 
executed  within  four  months  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy,  were  void, 
and  that  the  policies  vested  in  the  trustee  at 
the  time  of  the  adjudication  in  bankruptcy, 
as  part  of  the  assets  of  the  bankrupt's  es 
tate. 

Section  67e  of  the  bankrupt  act  of  1898 
provides  "that  all.  conveyances,  transfers, 
assignments,  or  encumbrances  of  his  proper- 
ty, or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the  provi- 
sions of  this  act  subsequent  to  the  passage 
of  this  act  and  within  four  months  prior  to 


gested  In  Mews'  English  Digest,  vol.  2,  col.  330, 
and  Re  Armstrong,  Craw.  &  D.  (Ir.)  37,  hold 
that  the  assignment  of  a  policy  without  no- 
tice to  the  office  of  the  Insurance  company  does 
not  take  it  out  of  the  order  and  disposition  of 
the  assignor  so  as  to  prevent  it  from  passing 
to  his  assignee  in  bankruptcy,  where  notice  of 
the  assignment  was  not  given  to  the  company. 

And  Williams  v.  Thorp,  2  Sim.  257,  holds 
that  notice  to  tlie  company  Is  necessary,  al- 
though the  company  does  not  require  such  no- 
tice to  be  given,  and  it  is  not  customary  to 
give  it. 

And  Ex  parte  Colvill,  Montagu  Bankr.  Cas. 
110,  holds  that  an  assignment  of  a  policy  does 
not  take  it  out  of  the  order  and  disposition  of 
the  bankrupt  within  the  statute  of  G  Geo.  IV. 
chap.  IG,  i  72,  where  notice  of  the  assignment 
Is  not  given  to  the  office  until  long  after  the  is- 
suing of  the  commission  in  bankruptcy. 

Ex  parte  Stevens,  4  Deacon  &  C.  117,  holds 
that  the  burden  of  proving  that  notice  of  a  de- 
posit of  a  life  policy  by  way  of  equitable  mort- 
gage was  not  given  to  the  insurance  company 
before  the  act  of  bankruptcy  of  the  mortgagor 
rests  upon  the  assignees  in  bankruptcy. 

The  following  cases,  in  which  the  insurance 
companies  were  mutual  ones,  the  assured  par- 
ticipating In  the  profits,  hold  that  the  mere 
failure  to  give  notice  of  the  assignment  to  the 
company  is  not  sufficient  evidence  that  the 
bankrupt  was  the  reputed  owner  of  the  policies, 
and  that  they  were  in  his  order  and  disposi- 
tion:  Bw  parte  Cooper,  2  Mont.  D.  &  De  G.  1 ; 
Ex  parte  Smith,  2  Mont.  D.  &  De  G.  213;  Ex 
parte  Heathcote,  2  Mont.  D.  &  De  G.  714,  6 
Jur.  1001 ;  Ex  parte  Rose,  2  Mont.  D.  &  De  G. 
131. 

The  last  case,  that  of  Ex  parte  Rose,  2 
Mont.  D.  &  De  G.  131,  also  holds  that  notice 
of  the  assignment  If  material  would  be  pre- 
sumed, as  the  company  was  a  mutual  one. 

These  cases  have,  however,  been  overruled  by 
the  later  cases,  which  hold  that  notice  of  the 
assignment  Is  as  essential  where  the  company 
in  a  mutual  one,  as  in  other  cases. 

Thus,  Re  Bromley.  13  Sim.  475,  holds  that 
express  notice  of  a  deposit  of  a  life  insurance 
poHcy  by  way  of  equitable  mortgage  Is  neces- 
sary, although  the  company  Is  a  mutual  one. 
as  the  notice  incident  to  the  deposit  result;lng 
from  the  membership  of  the  Insured  in  the 
company  is  insufficient. 

And  Ex  parte  Pott,  12  L.  J.  Bankr.  N.  S.  33. 
7  Jur.  159,  known  as  Ex  parte  Arkwright,  3 
Mont.  D.  &  De  G.  129,  Is  to  the  same  effect. 

Duncan  v.  Chamberlayne.  11  Sim.  123,  4 
Jur.  819,  10  L.  J.  Ch.  N.  S.  307,  holds  that 
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notice  of  an  assignment  of  a  policy  is  not  re- 
quired where  by  the  constitution  of  the  insur- 
ance company  all  the  assured  are  partners  in 
the  company.  This  case  was,  however,  over- 
ruled in  Thompson  v.  Speirs,  13  Sim.  409,  which 
holds  that  an  assignment  by  an  insured  of  his 
own  policy  Is  not  notice  to  the  company  because 
he  is  a  partner  In  the  company. 

And  Ex  parte  Barnett,  1  De  G.  194,  holds 
that  an  Insurance  policy  on  the  life  of  another, 
deposited  by  the  one  effecting  It  with  his  brok- 
ers as  security  for  his  Individual  debt,  of 
which  notice  is  given  to  the  company,  Is  removed 
from  his  order  and  disposition  so  as  not  to 
pass  to  his  assignee  In  bankruptcy,  although  no> 
tice  Is  not  given  of  a  subsequent  change  bj 
which  the  policy  is  made  to  stand  as  security 
for  a  firm  subsequently  formed  of  which  he  is 
a  member. 

The  same  case  holds  that  where  a  mortgagee 
of  a  policy  on  the  life  of  another  deposits  it  as 
security,  and  gives  notice  of  such  deposit  to 
the  insurance  company,  It  removes  the  policy 
from  his  order  and  disposition,  although  he 
gives  no  notice  of  the  deposit  to  his  mortgagor. 

And  Ex  parte  Waithman,  4  Deacon  &  C.  412. 
holds  that  wiiere  the  assignor  is  a  director,  and 
one  of  the  firm  to  which  the  policy  is  assigned 
is  an  auditor  of  the  insurance  company,  no  fur- 
ther notice  of  the  assignment  is  required. 

Ex  parte  Patch,  12  L.  J.  Bankr.  N.  S.  44,  7 
Jur.  820,  holds  that  notice  of  the  assignment 
is  necessary,  although  one  of  the  intermediate 
assignees  is  an  agent  of  the  company,  and  there 
Is  an  Indorsement  on  the  policy  that  the  com- 
pany does  not  require  notice. 

And  Ex  parte  Price,  13  L.  J.  Bankr.  N.  S. 
15.  8  Mont.  D.  k  De  G.  586,  holds  that  notice 
is  necessary  to  an  insurance  company  In  which 
the  insured  does  not  participate  in  the  proflts, 
although  the  one  who  negotiated  the  transac- 
tion is  the  solicitor  of  the  bankrupt's  debtor  on 
whose  life  the  policy  assigned  was  given. 

And  Re  Henessy,  Ir.  5  Eq.  Rep.  259,  1  Con. 
&  L.  559,  2  Dru.  &  W.  555.  holds  that  notice 
to  the  Insurance  company  of  an  assignment  by 
a  subagent  as  security  is  necessary  where  the 
policy  was  issued  to  him  from  the  head  office, 
and  local  agents  had  been  directed  not  to  trans- 
mit notices  of  assignments. 

But  Gale  v.  Lewis,  6  Q.  B.  730.  16  L.  J.  Q.  B. 
N.  S.  119.  11  Jur.  780,  holds  that  no  further 
notice  of  the  assignment  is  required,  where  one 
agrees  to  loan  money  to  another  on  the  secur- 
ity of  a  policy  to  be  taken  out  by  him,  and  di- 
rects his  attorney  to  procure  the  policy,  and 
the  latter  takes  out  a  policy  in  a  company  of 
which  he  is  agent,   with  authority  to  receive 


1900. 


MOBBIB  T.   DODD. 


89 


4he  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delaj,  or  de- 
fraud his  creditors,  or  any  of  them,  shall  be 
null  and  Toid  as  against  the  creditors  of 
such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration; 
and  all  property  of  the  debtor  conveyed," 
etc.,  "shall  ...  be  and  remain  a  part  of 
the  assets  and  estate  of  the  bankrupt  and 
«hall  pass  to  his  said  trustee,  whose  duty  it 
shall  be  to  recover  and  reclaim  the  same  by 
legal  proceedings  or  otherwise  for  the  bene- 
fit of  the  creditors."  Section  70a  of  the  act 
provides:  "The  trustee  of  the  estate  of  a 
bankrupt,  upon  his  appointment  and  quali- 
tication  .  .  .  shall  ...  be  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a 
bankrupt,  .  .  .  to  all  ...  (5)  prop- 
erty whidi,  prior  to  the  filing  of  the  petition, 


he  could  by  any  means  have  transferred,  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him:  provid- 
ed, that  when  any  bankrupt  shall  have  any 
insurance  policy  which  has  a  cash-surrender 
value  payable  to  himself,  his  estate  or  per- 
sonal representatives,  he  may,  within  thirty 
days  after  the  cash-surrender  value  has  been 
ascertained  and  stated  to  the  trustee  by  the 
company  issuing  the  saitae,  pay  or  secure  to 
the  trustee  the  sum  so  ascertained  and  stat- 
ed, and  continue  to  hold,  own,  and  carry 
such  policy  free  from  the  claims  of  the  cred- 
itors participating  in  the  distribution  of  his 
estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trus- 
tee as  assets."  Under  the  view  we  take  of 
the  question  presented  for  determination,  it 
is  iirimaterial  that  the  policies  of  insurance 
were  transferred  by  the  bankrupt  to  his  wife 


notices  of  assignment,  and  deliverB  It  to  the 
i^'nder  without  Its  going  into  the  hands  of  the 
bi>rrower,  although  such  agent  did  not  mention 
to  the  head  office  of  the  company  that  the 
lender  was  the  heneAcial  owner  of  the  policy. 

fie  Rassell.  Craw.  &  D.  (Ir.)  27,  holds  that 
notice  of  the  assignment  to  the  company  is 
necessary  to  take  the  policy  out  of  the  order 
and  disposition  of  the  insnred,  where  the  pol- 
Wj  was  effected  by  the  hanlcrupt  himself;  but, 
Inhere  it  was  effected  by  another  and  assigned 
ro  him  before  his  banlcruptcy  and  by 
him  reassigned,  notice  of  the  assignment  by 
him  is  not  required. 

And  Ex  parte  Wood,  3  Mont.  D.  &  De  G.  315, 
12  L.  J.  Bankr.  N.  8.  42,  7  Jur.  521,  holds  that 
«  policy  on  the  life  of  another,  deposited  by  the 
bankrupt  who  was  the  mortgagee,  remains  in 
his  order  and  disposition,  although  no  notice  of 
the  mortgage  to  him  was  given  to  the  company, 
-orhere  noiice  of  the  deposit  by  him  was  not 
«iven  either  to  the  company  or  his  mortgagor. 

Gibson  v.  Overbury,  7  Uees.  &  W.  555,  holds 
that  notice  is  not  required  where  the  policy,  in- 
45tead  of  being  assigned,  Is  deposited  by  the 
bankrupt  with  another  as  a  mere  lien  to  pre* 
Teht  the  bankrupt  from  receiving  the  money 
thereon  without  notice  to  the  one  with  whom  it 
is  deposited,  and  that  the  policy  cannot  be  re- 
<!orered  by  the  assignees  in  bankruptcy  In  an 
art  f on  of  trover. 

This  case  Is  distinguished  in  Green  v.  Ing- 
ham, 36  L.  J.  C.  P.  N.  S.  236,  L.  R.  2  C.  P. 
525.  16  L.  T.  N.  S.  455,  15  Week.  Rep.  841. 
vhich  holds  that  notice  is  required  where  a 
policy  Is  sold  as  security  for  an  existing  debt 
vith  the  Intention  to  pass  the  fund  represented 
by  the  policy  and  the  equitable  right  to  recover 
thereon,  and  on  condition  that  the  sale  shall  be 
Toid  if  the  debt  Is  repaid,  although  the  trans- 
feree thereafter  pays  the  premiums  on  the  pol- 
icy. 

Ex  parte  Ibbetson,  L.  R.  8  Ch.  DIv.  519,  39 
L.  T.  N.  S.  1,  26  Week.  Rep.  S43,  holds  that  a 
life  insurance  policy  is  a  "thing  in  action"  ex- 
•cepted  from  the  reputed  ovmership  clause 
within  the  English  bankruptcy  act  of  1869,  f 
15.  snbd.  5,  providing  that  things  in  action 
other  than,  debts  due  the  bankrupt  in  the 
<xnTmt  of  his  trade  or  business  shall  not  be 
tleemed  goods  or  chattels  within  the  meaning 
of  snch  clause,  and  that,  in  consequence,  the 
second  mortgagee  of  such  policy  is  entitled 
thereto  as  against  the  trustee  in  bankruptcy, 
although  no  notice  of  the  second  mortgage  was 
given  to  the  first  mortgagee  or  to  the  insurance 
^company  until  after  the  appointment  of  such 
trustee. 
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(c)     Sufflcientiy  of  notice  of  oMeignment, 

Very  slight  notice  of  the  assignment  is  suf- 
ficient to  remove  the  policy  from  the  order  and 
disposition  of  the  bankrupt. 

A  few  cases  (Duncan  v.  Chamberlayne,  11 
Sim.  123,  4  Jur.  819,  10  L.  J.  Ch.  N.  S.  307; 
i:x  parte  Cooper,  2  Mont.  D.  &  De  O.  1;.E9 
parte  Smith,  2  Mont.  D.  &  De  G.  213,  5  Jur. 
874;  Ex  parte  Ueathcote,  2  Mont.  D.  &  De  G. 
711-714,  6  Jur.  1001 :  Ex  parte  Rose,  2  Mont. 
D.  &  De  G.  131)  held  that  the  notice  of  the 
assignor  was  sufficient  where  the  company 
was  a  mutual  one  in  which  the  assignor 
participated  in  the  profits.  These  cases 
however,  have  been  overruled  by  the  later  ' 
cases,  such  as  Thompson  v.  Speirs,  13  Sim.  409, 
14  L.  J.  Ch.  N.  S.  453,  9  Jur.  938,  which  holds 
that  the  assignment  by  the  Insured  of  his  own 
policy  is  not  notice  to  the  company  merely  be- 
cause he  is  a  partner  in  the  company. 

Re  Bromley,  13  Sim.  475,  9  Jur.  934,  jnote, 
also  holds  that  express  notice  to  the  company 
of  a  deposit  of  the  policy  by  way  of  equitable 
mortgage  is  necessary,  although  the  policy  was 
effected  with  a  mutual  insurance  company,  as 
the  notice  incident  to  the  deposit  resulting  from 
the  membership  of  the  insured  in  the  company 
is  sufficient. 

And  Ex  parte  Patch,  12  L.  J.  Bankr.  N.  S. 
44.  7  Jur.  820,  holds  that  the  mere  fact  that 
one  of  the  Intermediate  assignees  of  an  In- 
surance policy  is  an  agent  of  the  company  is  in- 
sufficient to  take  the  policy  out  of  the  order 
and  disposition  of  the  assignor  on  his  subse- 
quently becoming  bankrupt. 

And  Ex  parte  Price,  3  Mont.  D.  &  De  G.  580, 
13  L.  J.  Bankr.  N.  8.  15,' holds  that  the  deposit 
of  a  policy  on  the  life  of  a  debtor  of  the  de- 
positor in  a  company  in  which  the  assured  does 
not  participate  in  the  profits  Is  insufficient  to 
take  the  policy  out  of  the  order  and  disposi- 
tion of  the  one  depositing  It,  where  there  was 
no  other  notice  of  the  deposit  than  that  of  the 
solicitor  of  the  depositor's  debtor  who  negoti- 
ated the  transaction. 

Gale  V.  Lewis,  6  Q.  B.  730.  16  L.  J.  Q.  B. 
N.  S.  119,  11  Jur.  780,  however,  holds  that 
there  is  sufficient  notice  of  the  assignment 
where  one  agrees  to  loan  money  to  another  on 
the  security  of  a  policy  to  be  taken  out  by 
him,  and  directs  his  attorney  to  procure  the 
policy,  and  the  latter  takes  out  a  policy  in  a 
company  of  which  he  is  agent,  and  delivers  it 
to  the  lender  without  its  going  into  the  hands 
of  the  borrower,  although  such  agent  did  not 
mention   to   the  head   office    of    the   company 
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within  four  months  prior  to  the  filing  of  liis 
petition  in  bankruptcy.  Upon  the  hearing, 
there  was  no  evidence  submitted  for  the  trus- 
tee that  either  of  the  policies  had  any  cash- 
surrender  value,  either  at  the  time  of  the 
transfer  or  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  but  there  was  much 
evidence  in  behalf  of  the  defendants  that  the 
policies  had  no  such  value  at  either  of  the 
times  indicated.  If  the  policies,  then,  had  no 
cash-surrender  value,  we  are  of  opinion  that 
they  would  not  vest  in  the  trustee,  as  assets 
of  the  bankrupt's  estate,  even  if  no  changes 
had  been  made  in  them,  and  they  had,  to  the 
date  of  his  death,  remained  payable  to  his  le- 
gal representatives.  The  exact  point  was  de- 
cided in  Re  Buelow,  98  Fed.  Rep.  86,  where 
it  was  held:  "A  policy  of  insurance  on  the 
life  of  a  bankrupt,  which  has  no  cash-surren*^ 
der  value,  and  no  value  for  any  purpose  ex- 


cept the  contingency  of  its  becoming  valua- 
ble at  the  death  of  the  bankrupt  if  the  prem- 
iums are  kept  paid,  does  not  vest  in  the  trus- 
tee as  assets  of  the  estate;"  and  the  court  di- 
rected the  trustee  to  deliver  the  policy  to  the 
petitioners,  the  bankrupt  and  his  wife.  Dis- 
trict Judge  Shiras,  in  Re  Steele,  98  Fed.  Rep. 
78,  while  holding  that  where  a  bankrupt  jield 
a  policy  payable  to  himself,  his  heirs  or  lethal 
representatives,  the  surrender  value  theit»of 
would  be  part  of  the  assets  of  his  estate  in 
bankruptcy,  very  clearly  intimated  that  thi» 
would  not  be  so  if  the  policy  had  no  cu^h- 
surrender  value.  To  the  same  effect,  see  Ne 
Lange,  91  Fed.  Rep.  361.  In  the  case  of 
AfJtna  Nat.  Bank  v.  United  States  L.  Ins.  Co. 
24  Fed.  Rep.  770,  it  was  held  that  a  bill  hi 
equity  could  be  maintained  by  creditors  of 
a  deceased  debtor  to  reach  premiums  paid 
to   a   life   insurance   company   in  fraud   of 


that  the  lender  was  the  beneficial  owner  of  the 
policy. 

But  Re  Henessy,  Ir.  5  Eq.  Rep.  250«  1  Con. 
&  L.  559,  2  Dru.  &  W.  555,  holds  that  where  a 
subagent  of  an  insurance  company  takes  out 
a  policy  on  his  own  life,  and  assigns  It  as  se- 
curity, it  remains  in  his  order  and  disposition 
Bo«a8  to  pass  to  an  asslgrnee  In  bankruptcy  sub- 
sequently appointed,  where  notice  of  the  as- 
signment was  given  to  him  alone,  and  the  pol- 
icy was  issued  to  him  from  the  head  office,  and 
local  agents  had  been  Instructed  not  to  trans- 
mit notices  of  assignments.  The  court  also 
intimates  very  strongly  that  notice  to  him 
would  have  been  insufficient,  even  if  the  policy 
had  been  issued  to  him  at  the  place  where  he 
acted  as  avent. 

Ex  parte  Waithman,  4  Deacon  &  C.  412,  holds 
that  where  the  assignor  Is  a  director,  and  one 
of  the  firm  to  which  the  policy  is  assigned  Is  an 
auditor,  of  the  insurance  company,  their  no- 
tice of  the  assignment  is  sufficient. 

In  Thompson  v.  Tomklns,  2  Drew.  &  S.  8,  8 
Jur.  N.  S.  185,  6  L.  T.  N.  S.  305.  10  Week.  Rep. 
.^10,  a  life  policy  was  taken  out  to  secure  a 
debt  from  the  Insured  to  the  beneficiary.  The 
Insured  afterwards  mortgaged  It  to  a  third 
person,  who  gave  notice  to  the  executors  of  the 
beneficiary  and  to  the  Insurance  office.  He  aft- 
erwards deposited  It  by  way  of  a  submortgage, 
the  submortgagee  giving  notice  to  the  executors, 
but  not  to  the  office.  Such  notice  was 
held  Insufficient  to  take  the  policy  out  of  the 
order  and  disposition  of  the  one  depositing  it. 

In  Re  Langmead.  20  Deav.  20,  a  life  Insur- 
ance policy  was  assigned  to  a  firm.  On  the 
dissolution  of  the  firm  the  retiring  partner 
agreed  to  assign  It  to  the  continuing  pnrtupi-. 
who  assigned  it  as  security,  of  which  assign- 
ment notice  was  given  to  the  company,  after 
which  the  continuing  partner  became  bankrupt, 
and  the  court  held  that  the  policy  had  been 
taken  out  of  his  order  and  disposition. 

And  Ea?  parte  Barnett,  1  De  G.  194,  holds 
that  an  Insurance  policy  on  the  life  of  another, 
deposited  by  the  one  effecting  It  with  his  brok- 
ers as  security  for  his  individual  debt,  of  which 
notice  Is  given  to  the  company.  Is  removed 
from  his  order  and  disposition  so  as  not  to  pass 
to  his  assignee  In  bankruptcy,  although  notice 
is  not  given  of  a  subsequent  change  by  which 
the  policy  is  made  to  stand  as  security  for  a 
firm  subsequently  formed  of  which  he  Is  a  mem- 
ber. 

This  case  also  holds  that  where  the  mort- 
gagee of  a  policy  on  the  life  of  another  deposits 
it  as  security,  and  gives  notice  of  such  deposit 
to  the  Insurance  company,  It  removes  the  pol- 
50  L.  R.  A. 


Icy  from  his  order  and  disposition,  though  he 
gives  no  notice  of  the  deposit  to  his  mortgagor. 

Although  slight  notice  of  the  assignment  is 
sufficient,  a  mere  verbal  remark  by  one  who 
has  deposited  a  policy  on  his  life  as  security, 
to  the  secretary  of  the  company,  that  he  has 
made  such  deposit.  Is  Insufficient.  (Cdwards  v. 
Martin,  L.  U.  1  Eq.  121.  13  L.  T.  X.  S.  23tJ.  14 
Week.  Rep.  25,  35  L.  J.  Ch.  N.  S.  186. 

And  Ex  parte  Carbls,  4  Deacon  &  C.  354. 
holds  that  a  statement  that  the  policy  has  bf^^n 
assigned,  made  in  a  loose  conversation  betwecu 
the  agent  of  the  assignee  and  a  clerk  of  the  in- 
surance company  while  the  former  is  at  the  of- 
fice of  the  company  to  pay  a  premium  on  tlie 
policy,  is  insufficient  notice  of  the  assignment. 

In  Re  Young,  Ir.  L.  R.  25  ICq.  372,  a  polh-y 
on  Ills  own  life  was  assigned  by  the  manager 
of  a  branch  Insurance  office  as  security,  and  no 
notice  of  the  assignment  other  than  a  verj'  In- 
definite verbal  one,  giving  neither  the  date  nor 
purport  of  the  assignment,  was  given  to  the  In- 
surance company.  The  asslgrnor  was  after- 
wards adjudicated  a  bankrupt,  and  the  assiirn- 
ees  In  bankruptcy  gave  a  formal  writ- 
ten notice  of  such  fact  to  the  company 
before  any  further  notice  was  recelve<i 
from  the  assignee  of  the  policy.  Tli<^ 
court  held  that  the  assignees  in  bankrupt  <>y 
were  entitled  to  the  policy  undor  the  statute 
of  30  and  31  Vict.  chap.  144,  «  3.  providing; 
that  no  assignment  of  a  policy  shall  confer  the 
right  to  sue  until  a  written  notice  of  the  dute 
and  purport  of  the  assignment  Is  given  to  the 
company,  and  that  the  date  on  which  the  notice 
Is  received  shall  regulate  the  priority  of  all 
claims  under  any  assignment. 

And  West  v.  Reld,  2  Hare,  249,  12  L.  J.  (^h. 
N.  S.  245,  7  Jur.  147,  holds  that  there  is  not 
sufficient  evidence  of  notice  to  the  Insurance 
company  of  the  assignment  of  a  policy  from  a 
mere  memorandum  written  on  the  margin  of 
the  books  of  the  company  opposite  the  declara- 
tion of  the  Insured  "Letters  to  be  sent  to"  spec- 
ified persons,  nor  by  the  fact  that  the  premi- 
ums were  all  paid  by  the  assignee  through  such 
third  persons,  where  no  intimation  was  given 
that  the  payments  were  not  made  for  the  In- 
sured. 

On  the  other  hand,  a  notice  to  the  eftect  that 
the  policy  had  been  assigned,  without  statin? 
the  name  of  the  assignee,  was  held  sufficient  in 
Re  Russell's  Policy  Trusts,  L.  R.  15  Eq.  26,  27 
L.  T.  N.  S.  706,  21  Week.  Rep.  97. 
>  And  in  Alletsou  v.  Chichester,  L.  R.  10  C.  P. 
319,  44  L.  J.  C.  P.  N.  8.  163,  32  L.  T.  N.  S.  151. 
23  Week.  Rep.  303,  a  statement  by  the  attorney 
for  the  assignee  to  the  secretary  or  actuary  of 
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them,  but  that  they  could  have  no  claim  up- 
on the  insurance^  even  in  such  a  case,  be- 
yond the  amount  of  the  premiums  and  the 
interest  thereon.  Under  the  bankruptcy  act 
of  1867,  in  Re  McKinney,  15  Fed.  Rep.  535, 
it  waa  held:  **An  assignee  in  bankruptcy 
has  no  insurable  interest  in  the  life  of  a 
bankrupt,  at  least  after  his  discharge.  Up- 
un  a  policy  on  the  life  of  the  bankrupt,  pay- 
able at  his  death  to  his  executors,  adminis- 
trators, or  assigns,  with  on  equal  premium 
payable  annually  during  the  bankrupt's  life, 
the  only  beneficial  interest  which  passes  to 
the  a&signee  in  bankruptcy  is  its  surrender 
i'alue  or  net  reserve  at  the  time  of  the  bank- 
ruptcy. Beyond  that  interest  the  policy,  so 
far  as  respects  any  future  insurance  under 
it.  would  be  a  burden  rather  than  a  benefit, 
which  the  assignee  is  not  authorized  to  con- 
tinue,  and  the  assignee  takes  the  legal  title 


to  the  policy  for  the  purpose  of  making  the 
surrender  value  or  net  reserve  available  to- 
the  estate."  In  Holt  v.  Everall,  an  English 
case,  decided  by  the  court  of  appeal,  under 
the  British  bankruptcy  act  of  1869,  reported 
in  34  L.  T.  N.  S.  599,  it  appeared  that  in 
1870  a  trader  effected  policies  of  insurance 
on  his  own  life.  In  the  following  year,  wish- 
ing his  wife  might  have  the  benefit  of  the 
policies,  under  the  married  woman's  act,  he- 
surrendered  them  to  the  insurance  company, 
and  received  in  substitution  therefor  poli- 
cies at  the  same  premiums,  payable  on  the 
same  day,  and  entitled  to  the  same  privi- 
leges, as  the  former^  and  which  provided 
that  the  sums  assured  should  be  paid  to  the 
wife.  Within  two  years  from  the  date  of 
the  substitute  policies  the  husband  liquidat- 
ed, dying  before  the  discharge.  The  trustee 
claimed  the  insurance.    It  was  held  that,  as 


the  company  at  the  time  of  paying  a  premium, 
that  it  had  been  assigned  to  his  client,  was  held 
safficient,  the  stiitute  not  at  that  time  requiring 
the  no*tice  to  be  In  writing. 

And  Edwards  v.  Scott,  1  Maim.  &  G.  962,  2 
Seott  N.  R.  266,  1  Drink.  6,  10  L.  J.  C.  P.  N.  S. 
11,  4  Jar.  1062,  holds  that  the  notice  of  the  as- 
signment Is  sufflcient  to  take  the  question  to 
the  Jury  where  the  fact  of  the  assignment  was 
mentioned  at  several  meetings  of  the  assignor's 
neditors  and  to  a  clerk  at  the  Insurance  of- 
fice on  payment  of  a  premium  by  the  assignee, 
althoagfa  the  Insurance  company  required  writ- 
ten notice  of  the  transfer  of  a  jjolicy. 

And  E^  parte  Stright,  2  Deacon  &  0.  314, 
Montagu.  Bankr.  Cas.  502,  2  L.  J.  Haukr.  N. 
8.  12.  holds  that  a  letter  from  the  assignee  to 
the  secretary  of  the  insurance  office,  stating 
that  he  Is  the  holder  of  the  policies,  and  ask- 
ing what  the  office  will  give  for  their  delivery 
for  cancelation,  is  sufficient. 

In  Re  Ulckey.  Ir.  Itep.  10  Eq.  117.  the  holder 
of  a  policy  on  his  own  life  agreed  to  assign  it 
to  his  father  to  secure  a  debt  due  to  him,  and 
then  assigned  it  to  a  third  person  by  way  of 
equitable  mortgage  to  secure  a  present  loan  and 
fotnre  advances.  All  the  parties  resided  in 
ireland,  and  the  policy  required  notice  of  an 
aa»ignment  to  be  sent  to  the  head  office  in  Lon- 
don. The  mortgagee  prepared  a  notice  of  tb« 
assignment  to  the  father  of  the  Insured,  at 
whose  request  he  signed  and  posted  it  in  Ireland 
to  Che  company's  secretary  in  London.  The  in- 
sured was  afterwards  adjudicated  a  bankrupt 
and  died,  and  the  assignee  in  bankruptcy 
claimed  the  policy  as  being  in  his  order  and 
disposition.  Ball,  Lord  Chancellor,  held  that 
as  the  notice  was  duly  posted  It  might  be  pre- 
nimed  to  have  reached  its  destination.  And 
Christian,  Lord  J.  App.,  held  that  the  mere 
posting  was  sufficient  to  take  the  policy  out  of 
the  bankrupt's  order  and  disposition  "by  the 
consent  and  permission  of  the  owner"  within 
the  Irish  bankrupt  and  insolvency  act  of  1857, 
I  313,  as  such  posting  clearly  indicated  an  in- 
tent not  to  let  it  remain  In  the  bankrupt's 
possession. 

(d)   Time  of  notice  of  assignment. 

Notice  of  the  assignment  roust  be  given  be- 
fore the  bankruptcy  to  be  effective.  Thus,  Ex 
parte  Caldwell.  L.  R.  13  Eq.  188.  41  L.  J.  Bankr. 
X.  8.  55.  20  Week.  Rep.  303,  holds  that  a  life 
Insurance  policy  handed  over  by  the  Insured  to 
the  tmstees  under  a  marriage  settlement  be- 
fore his  bankruptcy  remains  in  his  order  and 
dlfpositlon  with  the  consent  of  the  true  owner, 
50  L.  R.  A. 
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where  no  notice  is  given  to  the  company  until 
after  the  bankruptcy,  although  such  notice  is 
given  before  the  assignee  in  bankruptcy  gives 
any  notice. 

And  Re  Webb,  36  L.  J.  Ch.  N.  S.  341.  IG  L. 
T.  N.  S.  80,  15  Week.  Rep.  529,  holds  that 
where  the  mortgagor  of  a  life  insurance  policy 
leaves  it  ofT  his  l>alance  sheet,  and  continues  to 
pay  the  premiums,  and  the  assignee  In  bank- 
ruptcy knows  nothing  of  the  policy,  such  as- 
signee, instead  of  the  mortgagee,  is  entitled  to 
the  policy  or  its  proceeds,  where  the  mortgagee 
gave  no  notice  to  the  company  until  after  the 
bankrupt's  death,  although  the  assignee  in 
bankruptcy  gave  no  notice,  and  the  order  fur 
the  sale  of  the  policy  was  not  made  until  after 
the  mortgagee  bad  given  notice. 

lit  Russell's  Policy  Trusts,  L.  R.  15  Eq.  26, 
27  L.  T.  N.  S.  706.  21  Week.  Rep.  97,  on  ihe 
contrary,  holds  that  where  notice  of  the  as- 
signment of  the  policy  Is  given  to  the  company 
before  it  receives  notice  of  the  bankruptcy,  al- 
though after  the  bankruptcy  actually  occurs,, 
the  notice  is  sufflcient. 

And  Re  Styan,  1  Phlll.  Ch.  105.  G  Jur.  15S. 
2  Mont.  D.  &  De  G.  210,  11  L.  J.  Ch.  N.  S.  127, 
Aff'g  2  Mont,  D.  &  De  G.  213,  10  L.  J.  Bankr. 
N.  H.  79,  5  Jur.  874,  holds  that  where  a  poU'y 
is  assigned  before  the  act  of  bankruptcy,  and 
notice  thereof  given  to  the  company  after  such 
act,  but  without  notice  of  It  and  before  the  fiat 
is  issued,  the  policy  does  not  pass,  under  2  &  3- 
Vict.  chap.  29,  providing  that  any  transaction 
with  any  bankrupt  before  the  flat  issues  shall 
be  valid  notwithstanding  a  prior  act  of  bank- 
ruptcy, if  the  person  so  dealing  with  him  had 
no  notice  at  the  time  of  any  act  of  bankruptcy. 

(e)   Extent  of  creditor's  interest. 

In  several  cases  In  this  subdivision  the  rights 
to  the  ppiiceeds  of  the  policy  after  the  death  of 
the  Insured  are  considered,  but  In  all  such 
cases  rights  therein  had  been  acquired  during 
his  lifetime. 

The  amount  paid  by  the  assignee  of  the  poU 
icy  for  premiums  has  In  some  cases  been  al- 
lowed, the  balance  going  to  the  assignee  in 
bankruptcy.  Thus,  In  Re  Armstrong.  1  Craw. 
&  D.  (Ir.)  37.  the  assignee  in  bankruptcy 
on  having  the  policy  adjudicated  to  him  under- 
took to  repay  all  sums  paid  by  the  assignee  of 
the  policy  as  premiums  after  the  bankruptcy 
occurred. 

And  Schondler  v.  Wace.  1  Campb.  487,  halds 
that  where  a  bankrupt  falls  to  deliver  up  a  pol- 
icy on  his  life,  or  discover  It  to  the  commis- 
sioners or  his  assignees,  and  afterwards  assigns 
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the  policies  of  1870  had  no  surrender  value, 
the  transaction  of  the  following  year  was 
not  a  settlement  of  property,  under  the 
bankruptcy  act  of  1869,  and  that  the  widow 
was  entitled  to  the  policy  money.  In  speak- 
ing of  the  substitution  of  one  policy  for  an- 
other, James,  L.  J.,  in  his  opinion  said :  ''If 
it  could  be  made  out  that  this  was  a  device 
to  avoid  the  91st  section  of  the  bankruptcy 
4ict  of  1869,  and  that  there  was  any  actual 
property — anything  which  the  court  could 
construe  as  of  value — settled  at  that  time, 
then  probably  the  court  would  say:  We 
cannot  allow  a  device  to  be  resorted  to  for 
the  purpose  of  making  that  thing  appear  to 
be  not  a  settlement  which  was  in  truth  a  set- 
tlement.    ...     In  that  point  of  view  it 


is  important  to  see  whether  there  was  any 
actual  property — ^anything  that  could  be 
called  property — at  the  time  when  the  hus- 
band effected  the  policies  in  question.  If 
the  husband  at  that  time  gave  up  anything 
of  real  value  as  part  of  the  consideration  for 
the  new  policies,  there  might  be  some  ques- 
tion ;  but  I  am  satisfied  that  that  which  was 
given  up  was  not  of  the  slightest  value  what- 
ever, that  there  was  nothing  taken  away 
from  the  creditors  in  point  of  substanoe, 
and  that  the  transaction,  as  far  as  the  cred- 
itors were  concerned,  was,  in  substance,  ex* 
actly  the  same  as  if  the  policies  in  1871  had 
been  made  without  any  reference  whatever 
to  the  existing  policies  of  1870,  which  the 
husband  might  have  given  up  at  any  mo- 


lt to  one  who  pays  up  arrears  on  the  premiums, 
nonpayment  of  which  would  soon  have  caused 
it  to  be  forfeited,  and  thereafter  assignas  it  for 
value,  after  which  the  bankrupt  dies,  the  as- 
signees iu  bankruptcy  are  entitled  to  recover 
the  amount  due  on  the  policy,  deducting  the 
amount  paid  out  by  the  assignees  of  the  pol- 
icy for  premiums. 

And  In  West  v.  Reld,  2  Hare,  249,  12  L.  J. 
'Cb.  N.  S.  245,  7  Jnr.  147.  the  assignees  in 
bankruptcy  were  held  to  be  entitled  to  the  pro- 
ceeds of  the  policy  after  repaying  with  Interest 
the  amount  of  premiums  paid  by  the  assignee  of 
thp  policy. 

In  some  cases  the  assignee  of  the  poiicy  has 
been  allowed  the  full  amount  of  his  claim,  the 
■assignee  in  bankruptcy  taking  the  balance  of 
the  Interest  in  the  policy. 

Thus,  Re  Storie,  1  Glff.  94.  28  L.  J.  Ch.  N.  S. 
SSS,  5  Jur.  N.  S.  1153,  hoids  that  where  a  pol- 
icy was  taken  out  as  collateral  security  for  a 
loan  to  the  Insured,  the  premiums  being  paid 
out  of  the  income  from  the  life  estate  of  the 
•debtor,  and  the  policy  being  taken  out  in  the 
name  of  the  creditor,  a  surplus  remaining  after 
4>ayment  of  the  debt  in  full  from  the  proceeds 
of  the  poUcy  belongs  to  the  assignee  in  insol- 
vency of  the  debtor  appointed  during  his  life- 
time, where  he  mentioned  the  policy  in  his 
schedule  as  security  for  the  debt  secured  there- 
by. 

And  Re  Russell's  Policy  Trusts,  L.  R.  15  Eq. 
20.  27  L.  T.  N.  S.  706,  21  Week.  Rep.  97,  holds 
that  the  assignee  of  the  policy  is  entitled  to 
prove  for  the  full  amount  of  his  debt,  and  that 
subject  to  such  encumbrance  the  assignees  in 
bankruptcy  are  entitled  to  the  proceeds  of  the 
policy. 

In  Dcsborough  v.  Harris.  4  Week.  Rep.  2,  3 
Eq.  Rep.  1058,  1  Jnr.  N.  S.  986.  5  De  G.  M.  & 
<;.  439,  one  hfliving  a  policy  on  the  life  of  an- 
other assigned  it  as  security  for  a  loan,  notice 
being  given  to  the  company.  He  afterw^ards  took 
advantage  of  the  Insolvent  debtor's  act.  and 
his  property  was  transferred  to  a  provisional 
assignee.  On  the  death  of  the  insured  the  pro- 
visional assignee  declined  to  consent  to  pay- 
ment to  the  assignee  of  the  policy,  but  offered 
no  opposition.  The  Insurance  company  filed  a 
bill  of  interpleader,  and  the  court,  on  refusing 
It  because  there  was  no  conflict,  stated  that  the 
Insolvent  had  no  interest  in  the  policy,  the  right 
of  redemption  having  passed  to  the  provisional 
assignee,  and  that,  as  the  assignment  of  the 
policy  was  not  denied,  the  latter  had  a  claim 
only  after  payment,  of  the  claim  of  the  as- 
signee of  the  policy. 

Re  Weil,    2  Nat.    Bankr.    News,    295,  holds 

"that   where  a   life   policy   was  turned   over  as 

secnrlty  for  the  indorsement  of  a  note  for  the 

insured  while  insolvent,  and  be  afterwards  be- 
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came  bankrupt,  and  the  policy  was  turned  over 
to  the  trustee  in  bankruptcy,  who  surrendered 
it,  receiving  the  cash-surrender  value  exceed- 
ing the  amount  of  the  note,  the  indorser  was 
entitled,  where  the  note  had  been  proved  by  the 
holder,  to  have  such  note  paid  in  full  considera- 
tion of  his  claim  to  the  policy. 

In  Heyman  v.  Dubois,  L.  R.  13  Eq.  158,  41 
L.  J.  Ch.  N.  S.  224,  25  L.  T.  N.  S.  558,  a  person 
borrowed  several  sums  securing  the  same  by 
mortgaging  different  life  policies,  and  the  court 
held  that  a  surety  for  repayment  of  one  of  such 
sums  was  entitled,  as  against  the  assignee  In 
bankruptcy  of  the  borrower,  to  have  the  sev- 
eral policies  marshaled  so  as  to  obtain  from  the 
policy  as  to  which  he  was  surety  the  full 
amount  that  he  was  compelled  to  pay  as  such, 
and  also  held  that  a  voluntary  payment  to  him 
by  the  debtor's  wife  from  her  separate  estate 
to  reimburse  him  for  the  loss  he  had  sustained 
as  surety  w^as  not  such  payment  as  would  af- 
fect his  right  to  repayment  from  the  policies. 

In  some  cases  the  assignee  of  the  policy  has 
been  allowed  or  required  to  set  a  value  on  the 
policy  and  prove  for  the  balance  of  his  claim, 
in  which  case  It  has  been  held,  in  England,  that 
all  further  Interest  in  the  policy  passed  to  the 
assignee  in  bankruptcy. 

Thus,  In  Ex  parte  King,  L.  R.  20  Eq.  273,  44 
L.  J.  Bankr.  N.  S.  92,  32  L.  T.  505,  23  Week. 
Rep.  681.  the  assignee  of  a  policy  on  the  life 
of  one  who  filed  a  liquidation  petition  under 
which  a  trustee  of  his  property  was  appointed, 
valued  his  property  at  £200,  and  proved  for  the 
balance  of  his  debt.  The  insured  soon  after 
died,  and  the  assignee  claimed  the  right  to  ap- 
ply the  entire  amount  of  the  policy  on  his  debt. 
The  English  bankrupt  act  of  1869,  S  40,  pro- 
vides that  a  creditor  holding  a  security  may 
give  It  up  and  prove  the  whole  debt,  or  may  re- 
ceive a  dividend  after  giving  credit  for  the 
value  of  the  security.  Bankruptcy  rule  99  pro- 
vides that  any  secured  creditor  may  state  In 
his  proof  the  value  at  which  he  assesses  the 
security,  and  shall  be  deemed  a  creditor  for  the 
balance.  Rule  100  requires  any  secured  cred- 
itor so  proving  to  pay  over  to  the  trustee  the 
excess  produced  by  his  security  beyond  the  as- 
sessed value,  and  authorizes  the  trustee  to  re- 
deem the  security  on  payment  of  the  assessed 
value  at  any  time  before  the  creditor  realizes 
their  value.  The  court  held  that  the  creditor 
must  turn  over  to  the  trustee  in  bankruptcy 
all  above -the  £200  for  which  he  valued  the  pol- 
icy, although  he  Intended  to  keep  it  up,  and  the 
trustee  did  not  object  to  the  assessment  or  offer 
to  redeem  before  the  death  of  the  insured. 

And  in  Bolton  v.  Ferro.  L.  R.  14  Ch.  Dir. 
171,  49  L.  J.  Ch.  N.  S.  5C9.  42  L.  T.  N.  S.  529, 
28  Week.  Rep.  578,  the  debtor  executed  a  com- 
position deed  by  which  he  and  a  surety  agreed 
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ment  he  liked,  or  forfeited,  or  done  anything 
he  liked  with.  Therefore  there  is  nothing 
substantial  arising  from  the  fact  that  the 
policies  of  1871  were  in  exchange  for  the 
policies  of  1870."  Mellish,  L.  J.,  in  his  con- 
curring opinion,  used  the  following  lan- 
guage: "^i  agree  with  the  lord  justice 
.  .  .  that  if  the  surrendered  policy  really 
w-as  in  substance  worth  nothing,  if  it  was  a 
policy  which  an  insolvent  man  would  natur- 
ally allow  to  drop,  it  is  very  difficult  to  see 
what  object  an  insolvent  trader,  knowing 
that  he  i»  going  to  become  a  bankrupt,  has  in 
keeping  up  a  policy  on  his  life,  and  paying 
the  premiums,  knowing  that  the  money  will 
go  for  the  benefit  of  his  creditors,  or  perhaps 
not  for   their  benefit,  because,  if  the  policy 


were  such  as  this  was,  which  had  only  been 
effected  for  a  single  year,  it  does  no  benefit 
to  the  creditors.  What  a  trustee  in  bank* 
ruptcy  does,  if  such  a  policy  comes  into  his 
bands,  is  to  see  if  he  can  get  anything  from 
the  insurance  office,  and  all  the  creditors  are 
deprived  of  is  the  surrender  value  of  the  poli- 
cy; and,  if  there  is  no  surrender  value,  we 
may  consider  that  the  new  policy  effected 
instead  of  it  comes  within  the  protection  of 
the  act  [the  married  women's  property  act]." 
In  Exchange  Bank  v.  Loh,  104  Ga.  446,  44  L. 
R.  A.  372,  31  S.  £.  459,  this  court  held  that 
the  only  insurable  interest  a  creditor  has  in 
the  life  of  his  debtor  is  for  the  purpose  of  in- 
demnifying himself  against  the  loss  of  his 
debt,  and  that  such  interest  cannot  exceed 


CO  pay  a  oompositioa  of  10  shillings  in  the 
pound  cm  obtaining  a  release  in  full,  the  deed 
providlns  that  every  secured  creditor  should 
have  the  lull  benefit  of  his  security  and  share 
Id  the  composition  for  the  balance.  A  credit- 
or holding  a  policy  on  the  life  of  the  debtor 
Taiued  it  at  £16,  and  shared  In  the  compo- 
sition for  the  balance.  On  the  death  of  the 
insured  after  obtaining  his  release  the  creditor 
claimed  a  right  In  the  proceeds  for  the  full 
amount  unpaid  on  his  claim  together  with  pre- 
miums paid  and  interest.  The  court,  however, 
lield  that  he  was  entitled  only  to  the  £16  with 
inierest  and  the  premiums  paid  with  Interest, 
tlip  estate  bein^  entitled  to  the  balance. 

But  the  assignee  of  the  policy  may  be  per- 
mitted to  amend  his  valuation  or  withdraw  his 
proof  at  any  time  before  the  assignee  in  banl£- 
ruptcy  has  paid  him  the  amount  at  which  he 
valued  the  policy. 

Thus,  in  Re  Newton  [1896]  2  Q.  B.  403,  65 
L.  J.  Q.  B.  K.  S.  686.  75  L.  T.  N.  S.  144.  the 
assignee  of  a  life  Insurance  policy  for  £50U 
assessed  Its  value  at  £10  before  the  trustee 
under  a  receiving  order  of  the  assignor.  The 
insured  soon  after  died,  and  the  trustee  served 
a  notice  on  the  assignee  that  he  elected  to  re- 
6evm  the  policy,  and  tendered  the  £10.  which 
the  a^^gnee  refused  to  accept,  claiming  the 
right  to  amend  his  valuation  under  the  bank- 
rupt act  of  1883,  schedule  2,  rule  11,  requir- 
ing a  secured  creditor  before  ranking  for  divi- 
dend to  state  in  his  proof  the  value  at  which 
he  assesses  his  security,  and  receive  a  dividend 
on  the  balance  only,  rule  12  (a)  authorizing 
the  trustee  to  redeem  "at  any  time"  a  security 
so  valued  on  payment  of  its  assessed  value  to 
the  creditor,  and  rule  13,  authorizing  the  cred- 
itor to  amend  his  valuation  "at  any  time"  on 
showing  that  the  security  has  increased  in 
value.  The  court  held  that  he  had  the  right 
to  amend,  as  the  tender  by  the  trustee  was  not 
the  equivalent  of  payment. 

And  In  Ex  parte  Norris,  L..  R.  17  Q.  B.  Div. 
728.  the  assignee  of  the  policy  estimated  its 
value  at  a  specified  amount  and  proved  for 
the  balance.  The  trustee  In  bankruptcy  two 
days  later  wrote  to  the  assignee's  solicitor  that 
it  was  his  intention  to  redeem  the  policy.  The 
bankrupt  died  a  few  days  later,  and  the  as- 
signee of  the  policy  asked  to  be  allowed  to 
withdraw  his  proof.  The  court  held  that,  un- 
der sched.  2,  rules  12  (a)  and  13.  the  assignee 
tad  the  right  to  withdraw,  as  the  trustee  had 
not  paid  the  assessed  value  of  the  policy. 

But  In  this  country  the  assignee  of  the  pol- 
icy has  been  held  to  retain  an  interest  In  the 
policy  for  the  full  amount  of  his  claim  payable 
on  the  death  otf  the  insured,  although  he  has 
Kt  a  value  on  the  policy  and  proved  for  the 
balance  oT  bis  claim. 
50  L.  R.  A. 


Thus,  Re  Newland,  6  Ben.  342,  Fed.  Cas.  No. 
10,170,  7  Nat.  Bankr.  Reg.  477.  holds  that  an 
assignee  in  bankruptcy  cannot  require  one  for 
whose  benefit  the  bankrupt  has  taken  out  a 
policy  on  his  life  as  collateral  security  for  a 
debt  for  the  amount  of  the  policy  to  withdraw 
her  proof  and  look  only  to  the  policy,  or  to 
surrender  the  policy  and  take  a  dividend  on  her 
entire  claim  except  as  to  an  amount  paid  there- 
on by  the  bankrupt ;  but  the  creditor  may  re- 
tain the  policy  and  prove  for  all  her  claim 
except  the  cash-surrender  value,  amounting  to 
much  less  than  the  premiums  paid  thereon. 

On  a  subsequent  hearing  In  this  case.  Re 
Newland.  7  Ben.  63.  9  Nat.  Bankr.  Reg.  62, 
Fed.  Cas.  No.  10,171,  the  creditor,  after  deduct- 
ing the  cash-surrender  value  of  the  policy  and 
receiving  a  dividend  of  20  per  cent  from  the 
assignee  in  bankruptcy  on  the  balance  of  her 
claim,  continued  to  pay  the  premiums  on  the 
policy  until  the  death  of  the  bankrupt.  She 
then  claimed  the  right  to  retain  the  dividend 
and  recover  the  full  amount  of  the  policy.  The 
court  held  that  the  creditor  was  entitled  to  the 
balance  of  her  claim  remaining  unpaid  with 
Interest  and  the  amounts  paid  for  premiums 
with  Interest,  and  that  the  balance.  If  any, 
would  go  to  the  assignee  In  bankruptcy,  as 
9  22  of  the  bankrupt  act  provided  that  a  proof 
of  debt  must  set  forth  a  14  securities,  and  au- 
thorized a  re-examlnation  of  all  claims  and 
proofs  of  loss  at  any  time. 

4.  Policy   asbioned   to   other   t9ian   creditors. 

Where  the  policy  has  been  assigned  in  good 
faith  to  the  bankrupt's  wife  while  solvent  no 
interest  passes  to  his  trustee  or  assignee  In 
bankruptcy,  but  where  it  has  been  transferred 
in  fraud  of  his  creditors  it  may  be  reached  in 
a  proper  action,  though  it  would  seem  that  It 
cannot  be  by  proceedings  supplementary  to 
execution. 

Thus,  Kc  Steele.  98  Fed.  Rep.  78,  holds  that 
a  policy  on  one's  life,  assigned  in  good  faith 
before  the  adoption  cf  the  bankrupt  act  of 
181)8  to  his  inteuded  wife,  who  afterwards  be- 
came such,  does  not  form  part  of  his  assets 
on  becoming  bankrupt,  and  the  trustee  In  bank- 
ruptcy hos  no  Interest  in  or  right  thereto. 

Leonard  v.  Clinton,  20  Hun,  289,  holds  that 
a  policy  payable  to  the  personal  representa- 
tives of  the  insured,  and  by  him  assigned  to 
his  wife,  and  by  her  transferred  to  her  chil- 
dren in  fraud  of  her  creditors,  is  subject  to 
the  right  of  one  of  such  creditors  to  bring  an 
action  to  set  aside  the  transfer  and  recover  the 
surrender  value  of  the  policy ;  and  such  action 
may  be  maintained  although  there  Is  an  as- 
signee for  creditors  of  the  wife. 

Metcalf  V.  Del  Valle,  64  Hun,  245,  19  N. 
T.  Supp.  16,  Alfirmed  in  137  N.  Y.  645,  38  N. 
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in  amount  that  of  the  indebtedness  to  be  se- 
cured. The  purpose  of  the  bankruptcy  act 
is  to  take  the  property  owned  by  tlie  bank- 
rupt when  the  petition  is  filed,  and  apply  it 
towards  the*  payment  of  his  then  existing 
debts,  discharging  him  in  due  course  from 
any  further  liability;  hia  after-acquired 
property  not  being  subject  to  such  debts. 
This  being  true,  it  is  apparent  that  the  cred- 
itors represented  by  the  trustee,  whose  debts 
cannot  continue  against  the  bankrupt,  can 
have  no  insurable  interest  in  his  life  for  the 
purpose  of  indemnifying  themselves  against 


loss.  In  view,  therefore,  of  the  authorities 
cited  and  the  language  of  the  act  itself,  it 
seems  that  a  policy  of  insurance  on  the  life 
of  a  bankrupt,  though  payable  to  his  le<ral 
representatives,  does  not  vest  in  the  trust  <h\ 
as  assets  of  the  bankrupt's  estate,  if  the  poli- 
cy has  no  cash-surrender  value.  It  fallows 
that,  under  the  evidence  submitted  upon  tliu 
hearing,  the  learned  trial  judge  erred  ia 
granting  the  injunction. 
Judgment  reversed. 

All  the  Justices  concur. 


E.  336,  holds  that  the  title  to  Inaiirance  poli- 
cies which  had  been  franduleDtly  assigned  do 
not  vest  In  a  receiver  In  supplementary  pro- 
ceedings, as  he  takes  only  the  property  which 
the  judgment  debtor  had  when  the  receiver  was 
apiiolnted. 

See  also  Rodwell  v.  Johnston,  152  Ind.  525, 
52  N.  E.  798,  infra,  II.  b,  1. 

Conyne  v.  Jones,  51  111.  App.  17,  holds  that 
a  policy  taken  out  for  his  own  benefit  by  the 
assured,  and  assigned  by  him  to  his  wife  with 
a  provision  that  In  case  of  her  death  before 
him  it  shall  revert  to  him  as  if  no  assignment 
had  been  made,  belongs  equitably  to  the  wife, 
and  her  fraudulent  transfer  thereof  is  ground 
for  an  attachment.  The  opinion  does  not  in- 
dicate that  it  was  sought  to  attach  the  pol- 
icy, but  only  to  attach  other  property  on  the 
ground  of  fraud  in  the  transfer  of  the  i>oi- 
icy.  The  argument,  however,  would  seem  to 
indicate  that  it  was  sought  to  attach  the  pol- 
icy also. 

b.  Policy  payable  at  specified  date  unless  in- 
stij'Cd  dies  sooner. 

1.  Policy  payable  to  insured  if  living:  other- 
icisc  to  his  estate  or  personal  representa- 
tives. 

Policies  of  this  kind  are  within  the  bank- 
rupt act  of  1898,  f  70  (5),  and  pass  to  the 
trustee  In  bankruptcy. 

Thus.  A'<;  liange,  91  Fed.  Rep.  3<n.  Uevers- 
Ing  1  Nat.  Bankr.  News,  44,  holds  that  a  ten- 
payment  endowment  policy  payable  to  tlie  in- 
sured fifteen  years  after  its  date,  and  having 
a  cash-surrender  value  of  over  f400,  forms  part 
of  the  assets  of  the  trustee  in  bankruptcy,  un- 
less redeemed  under  {  70  (5),  providing  that 
the  trustee  shall  be  entitled  to  a  policy  on 
the  life  of  the  insured,  payable  to  himself,  his 
estate  or  legal  representatives,  which  has  a 
cash-surrender  value,  untcss  such  value  is  paid 
to  him,  although  $  0  provides  that  such  act 
shall  not  affect  the  allowance  to  bankrupts 
of  the  exemptions  prescribed  by  the  laws  of  the 
state  of  their  residence,  and  the  statute  of 
the  state  where  the  bankrupt  resides  provides 
that  the  proceeds  of  an  endowment  policy  pay- 
able to  the  Insured  on  attaining  a  certain  age 
shall  be  exemot. 

Kratzenstein  v.  T^ehman,  18  Misc.  500,  42 
N.  Y.  Supp.  237,  Affirmed  in  19  Misc.  600.  44 
N.  Y.  Bupp.  369.  holds  that  the  Interest  of  an 
insured  in  an  oudowment  policy  payable  to 
him  ten  j'ears  after  date  If  then  alive,  or  to 
his  estate  on  his  earlier  death,  may,  when  it 
has  a  surrender  value,  be  attached  by  a  cred- 
itor before  the  end  of  the  ten  years,  under  N.  Y. 
Code  Civ.  l*roo.  S  048,  providing  that  an  attach- 
ment may  be  levied  on  a  cause  of  action  aris- 
ing ou  contract,  whether  past  due  or  yet  to 
become  due. 

A  contrary  view  was  held  on  a  prior  hearing. 
17  Misc.   64,   39  N.   Y.   Supp.   838. 
60  L.  R.  A. 


Uriggs  V.  McCul lough,  36  Cal.  542,  hoId& 
that  a  one-payment  policy  payable  to  the  in- 
sured or  his  assigns  ten  years  after  date  or  on 
his  death  if  earlier,  and  such  dividends  as  hla 
deposit  shall  earn,  is  not  exempt  under  the 
California  statute  providing  for  the  exemption 
of  a  policy  taken  out  iu  a  company  incorporated 
under  the  laws  of  the  state,  where  the  annual 
premiums  do  not  exceed  $500. 

And  Jic  Sawyer,  2  Ilaslc.  153,  Fed.  Cas.  No. 
12,303,  holds  that  a  paid-up  policy  payable 
in  five  years  is  not  exempt  under  U.  S.  Kev. 
Stat,  i  5045,  exempting  such  property  as  :a 
exempt  under  the  state  laws,  and  Me.  Uev. 
Stat.  chap.  44,  I  45.  providing  that  ail  lite 
policies  are  exempt  when  the  annual  cash  pre- 
miums do  not  exceed  $150,  but  that  in  <-ase 
they  do  exceed  such  amount  the  creditors  shall 
have  a  Hen  for  so  much  of  two  years'  premiums 
as  exceeds  such  amouht  per  year. 

The  same  case  holds,  however,  that  a  policy 
payable  to  the  insured  at  the  expiration  of 
ten  years  or  at  his  death  if  earlier,  during 
which  time  annual  premiums  are  to  be  paid, 
is  exempt,  and  does  not  pass  to  Ills  assij^noo 
in  banlsruptcy  except  as  to  the  excess  of  two 
annual  premiums  over,$150  per  year. 

Rhode  Island  Nat.  Hank  v.  Chase.  16  K.  I. 
37,  12  Atl.  233,  holds  that  a  policy  payable  to 
the  Insured  if  living  at  a  HpeciOed  date,  and 
to  his  executors,  administrators,  or  assigns  on 
his  earlier  death,  although  containing  no  guar- 
anty of  any  cash-surrender  value  before  ma- 
turity, passes  under  a  voluntary  assignment  for 
creditors  l>efore  the  policy  matures,  of  all  his 
property  except  such  as  is  by  law  exempt  from 
attachment,  as  such  exemption  covers  only  tho 
statutory  ones. 

The  same  case  holds  that  the  policy  would 
not  be  exempt  under  the  policy  of  the  law. 
within  K,  I.  Pub.  Stat.  chap.  209,  {  4,  cl.   14. 

Tradesmen's  Nat.  Hank  v.  Cresson.  10  l*n. 
(^o.  Ct.  57,  holds  that  an  endowment  policy 
payable  to  the  insured  on  a  specified  date  if 
living,  and  to  his  executors,  administrators,  or 
assigns  in  case  of  his  earlier  death,  and  which 
provides  for  a  paid-up  policy  after  two  pay- 
ments have  been  made,  is  subject  to  attach- 
ment after  such  two  payments  have  been  made, 
where  the  insured  haj  absconded,  as  against 
a  claim  of  the  insurance  company  against  the 
insured  which  was  not  due  when  the  attach- 
ment was  issued. 

And  Reynolds  v.  .T:tna  L.  Ins.  Co.  6  App. 
Dlv.  254.  39  N.  Y.  Supp.  885,  holds  that  a 
policy  i)ayable  to  the  insured  if  living  at  a 
specified  date,  otherwise  to  his  estate.  Is  "prop- 
erty" the  legal  title  of  which  passes  to  a  re- 
ceiver in  supplementary  proceedings  appointed 
before  such  ddte. 

lUit  Uodwell  V.  Johnston,  152  Ind.  525.  .'2 
N.  E.  798,  holds  that  where  an  endowment 
policy  payable  to  the  insured,  his  heirs,  execu- 
tors, administrators,  or  assigns  had  been  trans- 
ferred to  his  wife  in  good  faith  for.  value  be- 
fore the  rendition  of  the  judgment  against  the 
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iosQivd,  the  Judi^ment  creditor  could  not  reach 
the  policy  by  supplementmry  proceedlngB. 

2.  Policy  payable    to   insured  if   living;   other-' 
i€Mt   to  urife,  child,  or  other  relatives. 

I'oiicies  of  this  kind  are  also  within  the 
Uaknipt  act  of  1898.  f  70  (5).  Re  Heri^lch, 
1  Am.  Bankr.  Itep.  713,  is  to  the  contrary. 
TiJs  oase  holds  that  a  policy  payable  to  the 
iQi»nred  twenty  years  from  date,  or  In  ease 
of  his  prior  death  to  his  wife  If  living,  and, 
if  not,  to  his  executors  or  administrators, 
Kliirh  has  a  cash -surrender  value  of  a  speci- 
fied amount,  and  which  has  nearly  seventeen 
rears  to  run.  Is  not  within  puch  {  70,  where 
I  he  snrrrnder  value  Is  not,  by  the  terms  of  the 
policy,  payable  to  the  Insured  before  maturity 
viihout  a  release  from  the  wife,  as  such  sec- 
TioD  applies  only  when  the  policy  has  a  pres- 
ent valoe  of  which  the  l>ankrupt  can  person- 
aJIy    avail    himself. 

The  court,  however,  refused  to  follow  this 
decision  in  Re  Boardman,  103  Fed.  Itep.  783, 
which  holds  that  the  trustee  in  bankruptcy  of 
one  having  a  tontine  policy  on  his  life  pay- 
able to  himself  on  a  specified  date  If  living, 
•ir  on  his  earlier  death  to  his  mother  If  liv- 
ing, if  not  to  himself,  his  executors,  admin- 
istrators or  assigns,  cannot  be  required  to  de- 
iiver  up  the  policy  where  it  has  a  cash-surren- 
der value  which  the  company  is  willing  to  pay 
en  obtaining  the  required  releases  from  the  In* 
5'ired  and  the  t)eneflciary.  although  such  value 
is  not  stated  anywhere  In  the  {Mllcy,  and  al- 
Though  the  beneficiary  refuses  to  execute  a  re- 
Jease.  as  the  trustee  has  at  least  some  interest 
ia  The  policy. 

And  Re  Steele,  98  Fed.  Rep.  78,  holds  that 
nhere  a  policy  la  payable  to  the  Insured  at  the 
4'nd  of  a  specified  period  If  living,  but  to  his 
wife  on  his  earlier  death,  the  surrender  value 
ib  payable  to  the  husband,  and  the  policy  passes 
:o  his  trustee  in  bankruptcy  unless  the  sur- 
render value  is  paid,  as  provided  for  In   f  70 

And  In  Re  Dlack,  100  Fed.  Rep.  770.  Revers- 
ing 2  Nat.  Bankr.  News,  354,  an  endowment 
l»o]icy  was  made  payable  to  the  insured  if  liv- 
ing at  the  end  of  the  term,  otherwise  to  his 
wife  if  living,  and  If  not  to  his  executors,  ad-' 
uinistrators.  or  assigns,  and  the  insured,  after 
paying  a  few  premiums,  ceased  to  do  so  and 
the  wife  thereafter  paid  them.  The  insured 
ixfsme  bankrupt,  and  the  court  held  that  his 
wife  had  a  contingent  legal  Interest  in  the  pol- 
U-'y  authorising  her  to  continue  payment  of  the 
premloms,  and  that  on  a  surrender  of  the  pol- 
uy  she  wonld  have  a  lien  on  the  Interest  of  her 
husband  for  the  proportion  which  her  interest 
Uire  to  the  entire  surrender  value,  and  that 
.Hhc  would  also  be  entitled  to  her  own  propor- 
ion  of  the  surrender  value,  and  that  the  hus- 
band's trustee  In  bankruptcy  would  be  entitled 
t^  the  remainder.  And  that,  upon  the  wife's 
r^nsal  to  surrender  the  policy,  the  bankrupt 
coiiM  be  compelled  to  assign  his  Interest  to 
the  inistf^  as  of  the  date  of  the  adjudication, 
&Dd  that  the  amount  so  assigned  should  be 
made  payable  out  of  the  proceeds  of  the  pol- 
icy on  Its  maturity  or  whenever  sooner  paid. 

And  Re  Grabs,  1  Am.  Bankr.  Rep.  405,  holds 
*faat  a  ten- payment  endowment  policy  payable 
""o  the  Insured  If  living  at  its  maturity,  other- 
wise to  his  wife,  leaving  a  specified  reserve 
value  which  is  proximately  the  cash-surrender 
rahie.  is  within  X  70  (5).  if  the  title  still  re- 
mains in  hlni  at  the  time  a  voluntary  petition 
in  bankruptcy  Is  filed  by  him  after  ail  the  pro- 
rainms  are  paid  but  before  the  maturity  uf  the 
T«oiicy. 

This  case  also  holds  that  if  the  policy  had 
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been  fraudulently  transferred  by  the  bankrupt 
to  his  wife  within  the  period  of  the  statute 
of  limitations,  though  more  than  four  months 
before  the  filing  of  the  petition,  the  trustee  In 
bankruptcy  would  have  a  right  to  have  the 
transfer  set  aside,  and  the  policy  would  form 
part  of  the  assets,  as  i  67e.  making  fraudu- 
lent conveyances  within  four  months  of  the 
filing  of  the  petition  absolutely  void,  does  not 
prevent  an  action  to  have  an  earlier  transfer 
declared  void.  The  trustee,  however,  Is  not 
entitled  to  the  possession  of  the  policy  until 
such  an  action  has  been  Drought  and  deter- 
mined  in  his  favor. 

Re  Adams,  104  Fe6.  Rep.  72,  however,  holds 
that  a  discharge  In  bankruptcy  will  not  be 
refused  on  the  ground  of  fraudulent  conceal- 
ment because  of  the  omission  from  the  sched- 
ule of  the  bankrupt,  who  was  a  man  of  ad- 
vanced years,  of  Insurance  policies  payable  to 
ijlm  in  five  years  if  iiving.  and,  in  case  of  his 
death,  to  his  daughters,  and  pledged  for  a  debt 
exceeding  their  surrender  value,  ae^  the  Interest 
of  the  bankrupt  in  them.  If  any,  Is  so  vague, 
indefinite,  and  uncertain. 

In  Atkins  v.  Equitable  Life  Assur.  Soc.  132 
Mass.  395,  the  court  states,  by  way  of  argu- 
ment, that  where  a  paid-up  policy  Is  made  pay- 
able to  the  insured  on  a  specified  date  if  liv- 
ing, but  to  his  wife  on  his  earlier  death,  the 
wife  has  a  distinct  Interest  In  the  policy,  and 
in  its  cflsh-surrcnder  value,  which  does  not 
pass  to  the  husband's  assignees  in  bankruptcy 
on  his  biH-omlng  bankrupt  before  such  date. 

Brlgham  v.  l^ome  L.  Ins.  Co.  131  Mass.  310, 
holds  that  an  assignee  in  bankruptcy  is  enti- 
tled to  the  possession,  for  the  purpose  o^  col- 
lecting when  due,  of  an  endowment  policy  pay- 
able to  tht*  insured  six  yonrs  after  date  if  liv- 
ing, otherwise  to  bis  children,  on  which  two 
premiums  have  been  paid,  and  that  he  may 
roaintalu  nn  action  in  equity  to  recover  the 
same  from  the  company  where  the  bankrupt 
has  attempted  to  surrender  the  same  to  It. 

And  Bii88ett  v.  Parsons,  140  Mass.  100,  3 
N.  K.  517,  holds  that  where  a  special  attach- 
ment was  Issued  Just  after  the  maturity  of  au 
Insurance  policy  on  the  life  of  the  debtor  for 
the  benefit  of  his  children,  with  a  provision 
that  if  lie  survived  until  the  maturity  of  the 
policy  the  sum  insured  should  be  paid  to  him. 
tlie  Insured  having  gone  Into  insolvency  before 
the  truste**  p|^ocess  was  served  upon  the  In- 
surance company  but  after  the  commencement 
of  the  action,  and  the  assignee  in  Insolvency 
puts  In  a  claim,  the  company  Is  properly  dis- 
charged, as  the  right  of  the  insured  to  have 
the  money  paid  to  him  is  "property"  within 
Mass.  Put).  8tat.  chap.  157,  f  40.  from  the 
moment  the  contract  is  made,  and  that  ail  the 
riKhta  of  the  insured  therein  passed  to  sucli 
assignee.  The  court  in  this  case  did  not  con- 
sider the  question  whether  the  children  had  any 
interest  in  the  Insurance  money,  as  such  ques- 
tion was  not   Involved. 

3.  Policy  payable   to   wife  at  maturity. 

A  tontine  policy  dependent  on  the  insured 
surviving  a  specified  date  was  entered  Into  by 
him  on  behalf  of  his  wife,  the  sum  insured  be- 
ing payable  to  her  if  she  was  living,  if  not  to 
his  children.  If  any,  and  if  none,  to  his  execu- 
tors, with  four  options  In  the  wife,  one  of 
which  was  to  take  the  cash  value  at  the  ex- 
piration of  the  tontine  period.  Before  such 
expiration  the  assured  filed  a  liquidation  pe- 
tition and  o^alned  his  discharge.  At  the  end 
of  the  period  the  wife  exercised  her  option  to 
take  the  cash,  and  received  It.  The  court  held 
that  at  the  commencement  of  the  proceedings, 
and  at  the  time  of  the  discharge,   there  was 
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a  mere  contingency  that  any  money  would  be- 
co)ue  due  on  the  policy,  and  that  the  trustee 
was  not  entitled  to  any  part  of  It.  Esc  parte 
never,  L.  R.  18  Q.  B.  Dlv.  660,  56  L.  J.  Q.  B. 
N.   S.   552. 

III.  Bankruptcy  or  insolvency  of  "beneficiary  or 

assignee. 

A  policy  payable  to  the  wife  of  the  Insured, 
in  which  she  is  a  contracting  party,  is  within 
§  70  (5)  of  the  bankrupt  act  of  1898,  on  the 
wife's  becoming  banki-upt. 

Thus,  Re  Steele,  98  Fed.  Rep.  78,  holds  that 
a  policy  payable  to  the  wife  of  the  insured, 
who  by  its  terms  Is  required  to  pay  the  pre- 
miums, and  who  is  entitled  to  the  cash-surren- 
der value  if  the  policy  Is  terminated,  and  who 
has  the  right  to  terminate  the  policy  oy  receiv- 
ing such  cash-surrender  value,  forms  part  of 
her  estate  In  bankruptcy  to  which  the  trustee 
Is  entitled,  unless  the  surrender  value  is  paid 
or  secured  as  provided  in  such  section. 

But  where  the  beneficiary  is  not  the  party 
coDtractlng  with  the  company,  and  the  sur- 
render value  would  not  be  payable  to  him  or 
his  estate,  the  policy  docs  not  pass  to  his  trus- 
tee in  bankruptcy.  Re  McDonnell,  101  Fed. 
Rep.    230. 

Brossard  v.  Massouln  (Can.  8up.  Ct.)  as  di- 
gested in  4  Ins.  L.  J.  395,  holds  that  a  public 
trader  who  eflTeots  an  Insurance  on  her  hus- 
band's life  will  not  be  compelled  to  deliver  the 
policy  to  her  assignee  in  bankruptcy  as  part 
of  her  estate,  as  the  statute  of  29  Vict.  chap. 
17,  provides  that  such  a  policy  cannot  be  sub- 
jected by  either  her  own  or  her  husband's  cred- 
itors. 

Troy  V.  Sargent,  132  Mass.  408,  holds  that 
a  policy  on  one's  life  for  the  benefit  of  his  wife 
may  be  reached  during  the  husband's  lifetime 
by  a  creditor  of  the  wife  by  a  bill  in  equity, 
under  Mass.  Gen.  Stat.  chap.  113,  §  2,  cl.  11,  as 
chap.  58,  S  62.  provides  that  such  policies  Inuro 
to  the  separate  use  and  benefit  of  the  wife  and 
children  of  the  insured,  and  the  children  are 
not  necessary  parties  to  such  an  action,  as 
they  have  no  interest  until  her  death,  and  then 
onJy  in  what  was  not  required  for  the  pay- 
ment of  debts. 

Conyne  v.  Jones,  51  III.  App.  17,  holds  that 
where  a  certificate  in  a  beneficiary  society  Is 
In  favor  of  the  member's  wife,  and  the  mem- 
ber enters  into  a  contract  and 'pays  the  as- 
sessments, he  has  an  absolute  right  to  change 
the  beneficiary  at  any  time  with  the  consent 
of  the  company,  so  that  an  assignment  by  her 
cannot  be  regarded  as  fraudulent  to  her  cred- 
itors or  ground  for  an  attachment  against  her. 
Although  the  opinion  in  this  case  does  not  In- 
dicate that  the  creditor  sought  to  attach  the 
insurance  policy,  the  argument  would  seem  to 
indicate  that  such  an  efl!ort  was  made. 

And  Leonard  v.  Clinton,  26  Hun,  289,  holds 
that  a  policy  taken  out  on  one's  life  in  favor 
of  his  wife  and  children,  under  N.  Y.  Laws 
1840,  chap.  80,  as  amended  by  N.  Y.  Laws  1870, 
chap.  277,  is  not  subject  to  the  claims  of  cred- 
itors of  the  wife,  and  that  they  can  reach  no 
part  of  such  policy. 
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Re  Murrln,  2  I>111.  120,  Fed.  Cas.  No.  9,90S^ 
sub  nom.  Re  Owen,  8  Nat.  Bankr.  Reg.  6,  Fed. 
Cas.  No.  10,627,  holds  that  where  a  wife  takes 
out  a  policy  on  her  life  payable  to  her  husband 
on  her  death,  and  he  is  adjudicated  a  bank- 
rupt within  a  year  tbereafter,  and  the  wife 
continues  to  pay  the  premiums  for  two  years- 
and*then  dies,  the  assignee  in  bankruptcy  haa 
no  right  to  the  proceeds  of  the  policy,  but  they 
go  to  the  husband  individually,  as  he  had  ac 
the  time  of  his  bankruptcy  no  Interest  in  the 
policies  which  would  pass  to  the  assignee. 

In  Friedlander  v.  Mahoney,  31  Iowa,  311. 
It  was  held  that,  whether  or  not  a  policy  of 
insurance  in  favor  of  the  wife  of  the  insured 
Is  exempt  in  Iowa  from  the  payment  of  her 
debts  during  her  husband's  lifetime,  a  stock  of 
goods  owned  by  her  in  satisfaction  of  the  mort- 
gage on  which  the  policy  was  assigned  by  her 
was  not  exempt. 

McElroy  v.  John  Hancock  Mut.  L.  Ins.  Co.  Sd 
Md.  137,  41  Atl.  112,  holds  that  where  an  in- 
solvent holds  the  legal  title  to  an  insurance  pol- 
icy on  the  life  of  another,  and  also  an  undi- 
vided interest  as  a  legatee  of  the  assignee,  and 
a  further  Interest  for  premiums  paid  by  him 
under  an  agreement  with  the  other  beneficiaries, 
both  the  legal  title  and  the  beneficial  interest 
pass  to  his  trustee  In  insolvency  so  as  to  en- 
title the  trustee  to  sue  on  the  policy  after  the 
death  of  the  insured. 


IV.  Summary. 


In  conclusion,  ordinary  life  policies  payable- 
to  ihe  Insured  or  his  estate  or  legal  represen- 
tatives, and  endovi'ment  policies  payable  to  him 
at  maturity,  and  either  to  his  estate  or  to  his 
wife  or  other  relatives  on  his  earlier  death, 
are  within  the  bankrupt  act  of  1898,  f  70  (5),. 
providing  that  the  trustee  in  bankruptcy  shall 
be  entitled  to  a  policy  on  the  life  of  the  in- 
sured payable  to  himself,  his  estate,  or  legat 
representatives,  if  it  has  a  cash-surrender  value, 
unless  such  value  is  paid  to  hiiu. 

A  policy  payable  to  the  wife  of  the  insured 
does  not  pass  to  his  trustee  in  bankruptcy ;  but 
It  does  pass  to  her  trustee,  if  she  was  a  party 
to  the  contract  and  the  policy  has  a  cash-sur- 
render value,  unless  such  value  is  paid  to  the 
trustee. 

In  case  of  an  assignment  of  the  policy  it  is- 
essential  that  notice  of  the  assignment  shall  be- 
glven  to  take  the  policy  out  of  the  order  and 
disposition  of  the  assignor  on  his  becoming^ 
bankrupt  or  insolvent.  If  the  policy  is  fraudu- 
lently assigned  it  may  be  reached  and  sub- 
jected by  creditors  to  payment  of  their  debts 
in  a  proper  proceeding. 

The  cash-surrender  value  of  a  policy  is  ordi- 
narily the  interest  which  can  be  subjected  to- 
tlie  payment  of  debts,  though  in  some  cases  the 
entire  policy  has  been  held  to  pass,  and  in 
others  the  balance  remaining  after  allowing  for 
premiums  paid  by  the  assignees  or  other  per- 
sons than  the  bankrupt  or  Insolvent,  or  pre- 
miums paid  by  him  after  the  bankruptcy  or  in- 
solvency occurs.  J.  H.  H. 


IMO. 
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UNITED   STATES  CIRCUIT    COURT  OF  APPEALS,  SIXTH   CIRCUIT. 


CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  S.  M. 
Felton,  Receiver,  Appt., 

V. 

Mary  R.  GRAY,  Admrx.,  etc.,  of  Fleteher  B. 
Gray,  Deceased. 

(101  Fed.   Rep.  623.) 


1.    The     fillnfr    of    aauended     petltlonii, 

eyen  at  or  near  the  final  hearing  of  the  case, 
la  entirely  within  the  discretion  of  the  trial 
court,  and  not  reTievvable  on  appeal. 
Si    Wt^tmuml  of  ft  rdieftrinv  is  not  review- 
able on  appeal. 

3.  ReatfttiniT  tlie  clrcmnJbtancea  of  an 
injwrr  as  the  evidence  develops  them  is  not 
within  the  rule  that  in  case  of  an  amended 
petition  setting  up  an  entirely  new  and  dis- 
tinct caase  of  action  the  statute  of  limita- 
tions will  not  cease  to  run  until  it  Is  Hied. 

4.  A  ireneiml  yard  master  of  a  railroad 
Is  a  fellow  servant  of  a  yard  foreman,  within 
the  mle  that  the  master  is  not  liable  to  one 
for  the  negligence  of  the  other. 

5.  A  railroad  company  wlileli  anbati- 
tiitea  a  ao-called  ''antoniatic''  switch 
for  those  in  ordinary  use,  which  is  not  in- 
tended to  operate  itself  except  In  cases  of 
emergency,  and,  if  not  properly  operated, 
may,  under  certain  circumstances,  be  very 
dangerous,  must  instruct  employees,  or  pro- 
mulgate rules  as  to  its  operation. 

(May    8,    1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Affirmed. 

Before  Lurion  and  Day,  Circuit  Judges, 
and  Evans,  District  Judge. 

Statement  by  Evans,  District  Judge: 
Samuel  Thomas,  as  complainant,  insti- 
tuted a  suit  in  equity  in  the  court  below, 
having  for  its  chief  purpose  the  foreclosure 
of  a  mortgage  on  the  Cincinnati,  New  Or- 
leans, &  Texas  Pacific  Railway.  Pending  the 
litigation,  the  appellant  S.  M.  Felton  was 
appointed  the  receiver  of  the  court  in  the 
cause,  and  was  charged  with  the  duty  of  con- 
tinuing the  operations  of  the  railroad.  An 
order  was  entered  requiring  all  persons  hav- 
ing claims  against  the  receiver  to  file  them 
with  the  master,  Richard  P.  Ernst,  Esq.,  in- 
stead of  formally  suing  upon  them,  and  he 
was  directed  to  report  thereon.  In  pursu- 
ance of  this  requirement  the  appellee,  whose 
intestaite  husband  was  killed  while  in  the 
service  of  the  receiver,  filed  a  petition  before 
the  master,  setting  up  her  claim  to  damages, 
and  no  objection  was  made  to  this  form  of 
proceeding.     The  petition  was  several  times 

Note. — €)n  the  question  of  the  duty  of  a 
■uuter  to  Instruct  and  warn  his  servants  as  to 
the  perils  of  the  employment,  see  note  to 
James  v.  BapMes  Lumber  Co.  (La.)  44  L.  R. 
A.  33. 
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amended  during  the*  progress  of  the  hear- 
ings, and  again  with  leave  of  the  court  at 
the  trial.     The  material  facts  of  the  case, 
as  we  find  them  from  the  record,  are  that  the 
petitioner's  intestate,  Fletcher  B.  Gray,  was 
a  yard  foreman  in  the  service  of  the  receiv- 
er, in  the  extensive  yards  of  the  railway  com- 
pany  at   Somerset,   Kentucky,   on   Sunday, 
March  26,  1893;  that  two  or  three  days  be- 
fore that  date  the  receiver  for  the  first  time 
had  placed  in  the  track  of  the  railroad  in 
the  yards  at  that  point  what  is  called  an 
^'automatic  switch,"  in  substitution  for  one 
of  a  different  sort,  but  had  made  no  rules 
to  govern  its  use,  nor  had  the  receiver  given 
any  notice  of  its  dangerous  character  under 
certain  probable  conditions,  nor  any  other 
instructions  upon  the  subject,  and  it  is  not 
shown  that  Gray  knew  anything  which  was 
not  apparent  of  the  nature  of  the  new  ap- 
pliance further  than  that  one  Fred.  Cook, 
the  general  yard  master,  had  informed  the 
employees  that  the  switch  worked  automat- 
ically; that  in  fact,  however,  the  switch  was 
not  intended  by  the  receiver  to  be  left  to 
work   itself   automatically,   but   it   was   in- 
tended   that    it    should    always    be    set   by 
hand ;  that  it  was  in  some  sense  a  switch  for 
emergencies,  though  our  view  of  the  precise 
character  of  the  switch  will  bo  stated  further 
along;  that  the  said  Cook  was  general  yard 
master  and  in  complete  control  of  the  yards ; 
that  upon  the  date  named  he  got  upon  an  en- 
gine, attached  to  the  front  of  which  were 
two  caboose  cars,  and  to  the  rear  another  ca- 
boose, which  was  many  tons  lighter  than  the 
engine;   that  the  train  thus  made  up  was 
moved  backward,  the  engine  being  reversed, 
thus  throwing  the  single  caboose  in  front  of 
the  train    as  it    was  moved    rapidly    south 
along  the  main   track   through  the  yards: 
that  the  engine,  in  the  temporary  absence  of 
the  regular  engineer,  was  operated  by  Cook, 
who,  however,  was  not  an  experienced  engi- 
neer; that  Gray  was  on  the  front  caboose  of 
the  moving  train;  that  the  switch  was  open ; 
that  Gray's  attention  was  called  to  this  fact 
as  the  train  approached  it,  but  he  said  it  was 
all  right,  a  remark  probably  made  because 
he  relied  upon  what  Cook,  the  general  yard 
master,  had  told  the  employees,  to  the  effect 
that  the  switch  worked  automatically;  that 
the  train,  moving  at  the  rate  of  18  or  20 
miles  an  hour,  went  upon  the  switch ;  that  it 
was  not  thrown  by  the  caboose  in  front,  but 
that  the  latter  mounted  the  rail,  and  went 
off  the  track  upon  the  right  side,  while  the 
force   and  weight   of   the    engine    following 
threw  the  switch  as  it  went  through  it,  there- 
by keeping  the  engine  and  the  other  caboose 
cars  upon  the  track  until  the  engine  was 
thrown  off  to  the  left  by  the  front  caboose 
in  consequence  of  its  derailment;  that  there 
was  at  the  time  a  box  car  standing  on  an- 
other and  parallel  track,  and  the  caboose  up- 
on which  Gray  was  riding  when  it  was  de- 
railed came  in  collision  with  the  box  car, 
whereby  he  was  mortally  wounded,  and  soon 
afterwards  died.     It  is  also  claimed  that  the 
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plates  upon  which  the  switch  was  to  move, 
in  being  opened  and  closed,  were  not  oiled, 
but  were  impeded  by  the  presence  of  loose 
"<'inders  or  slag,  which  prevented  the  prompt 
•closing  of  the  switch.    It  is  shown  that  this 
•character  of  switch  had  been  in  use  upon 
other  railroads  for  many  years;    that  the 
one  in  use  here  was  well  constructed  and  of 
good  quality,  and  that  it  had  been  carefully 
selected,  and  was  up  to  the  standard  of  such 
■appliances.     It  also  appears  that  the  rail- 
road  track    was   in  good    condition   at  the 
time.     Upon  these  facts  the  master  reported 
that  the  receiver  should  pay  the  administra- 
trix of  Gray  the  sum  of  $8,000  as  damages, 
the  circuit  court  approved  this  action  of  the 
master,  judgment  was  entered  accordingly, 
■and,  a  petition  for  rehearing  having  been  de- 
nied, the  case  comes  here  upon  appeal  from 
that  judgment. 

Messrs.  Harmon,  Colston,  Goldsmith, 
-A  Hoadly   and   Spotsw^ood  D.   Bow^ors, 

for  appellant: 

There  was  a  well-known  and  well-un- 
derstood regulation  prohibiting  running 
through  switches. 

The  rule  governing  switches  generally  was 
understood  by  employees  as  applying  to  these 
automatic  switches  also. 

The  receiver  was  not  bound  to  assume  that 
any  employee  would  treat  this  particular 
switch  as  an  exception  to  the  rule. 

The  receiver  was  not  bound  to  assume  that, 
because  the  switch  would  work  automatical- 
ly, it  would  be  used  automatically  without 
instructions  so  to  use  it.  On  the  contrary, 
the  receiver  had  the  right  to  assume  that 
this  switch  would  not  be  used  automatically 
bv  employees  unless  they  were  told  .so  to  use 
it. 

Wolsey  v.  Lake  Shore  d  M,  8.  R,  Co.  33 
Ohio  8t.  227. 

The  duty  of  an  employer  to  instruct  an 
•employee  as  to  the  mode  of  using  any  ma- 
•chinery  or  any  implement  is  based  upon  the 
proposition  that  to  use  the  implement  or  ma- 
chinery the  wrong  way  is  dangerous  to  the 
servant:  otherwise,  there  is  no  need,  as  be- 
tween master  and  servant,  of  any  regulation 
•concerning  its  use. 

2  Bailey,  Personal  Injuries  Relating  to 
:Master  &  Servant,  §  2700;  Shearm.  &  Redf. 
Xeg.  §  202. 

There  was    no    reason    why   the    receiver 

ft- 

should  have  supposed  that  the  use  of  this 
•switch  automatically  involved  danger  to  the 
employees. 

Between  master  and  servant  the  mere  hap- 
pening of  an  accident  is  not  of  itself  even 
prima  facie  proof  of  negligence. 

Trinity  County  Lumber  Co.  v.  Dcnham,  85 
Tex.  56,  19  S.  W.  1012;  Stern  v.  Michigan 
C.  R.  Co.  76  Mich.  591,  43  N.  W.  587 ;  TVer- 
hoiclsky  v.  Fort  Wayne  d-  E.  R.  Co.  86  Mich. 
^36,  48  y.  W.  1097 ;  Toomcy  v.  Eureka  Iron 
4t  Steel  Works,  89  Mich.  249,  50  N.  W.  850; 
Yarnell  v.  Kaiisas  City,  Ft.  8.  d  M.  R.  Co. 
113  Mo.  570,  18  L.  R.  A.  599,  21  S.  W.  1; 
Philadelphia  d  R.  R.  Co.  v.  Hughes,  119  Pa. 
501,  13  Atl.  286;  Melchcrt  v.  Smith  Brewing 
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Co.  140  Pa.  448,  21  Atl.  755;  Ash  v.  Verlen- 
den  Bros.  154  Pa.  246,  20  Atl.  374;  Dobbins 
v.  Brown,  119  N.  Y.  188,  23  N.' E.  637;  8ack 
v.  Dolese,  137  111.  129,  27  X.  E.  62;  Knight 
v.  Cooper,  36  VV.  Va.  232,  14  S.  E.  999;  Bry- 
mer  v.  Southein  P.  Co.  90  Gal.  496,  27  Pac. 
371;  Louisville  d  N.  R.  Co.  v.  Binion,  98 
Ala.  570,  14  So.  619;  De  Vau  v.  PenmyU 
vania  d  N.  Y.  Canal  d  R.  Co.  130  N.  Y.  632, 
28  X.  E.  532 ;  Robinson  v.  Charles  Wright  d 
Co.  94  Mich.  283,  53  N.  W.  938 ;  Bailey,  Per- 
sonal Injuries  Relating  to  Master  &,  Servant, 
§  1597. 

The  use  of  an  appliance  which  experience 
has  shown  to  be  safe  is  n9t  negligence, 
though  an  accident  results  from  its  use. 

La  Pierre  v.  Chicago  d  G.  T.  R.  Co.  99 
Mich.  212,  58  X.  W.  00;  Burke  v.  Witherbee, 
98  X.  Y.  562;  Stringham  v.  Hilton,  111  N. 
Y.  188,  1  L,  R.  A.  483,  18  X.  E.  870;  Sjogren 
v.  Hall,  53  Mich.  274,  18  X.  W.  812;  Loftus 
v.  Union  Ferry  Co.  84  X.  Y.  455,  38  Am.  Rep. 
633;  Cleveland  v.  New  Jersey  8.  B.  Co.  G8 
X.  y.  306;  Dougan  v.  Champlain  Transp. 
Co.  56  X.  Y.  1 ;  Crocheron  v.  North  Shore 
Staten  Island  Ferry  Co.  56  X.  Y.  656;  Titus 
V.  Bradford,  B.  d  K.  R.  Co.  136  Pa.  618,  20 
Atl.  517;  Mississippi  River  Logging  Co.  v. 
Schneider,  34  U.  S.  App.  743, '74  Fed.  Rep. 
195,  20  C.  C.  A.  390. 

Even  if  there  were  any  dangers  connected 
with  the  use  of  this  switch  automatically, 
they  were  obvious  dangers,  and  as  well 
known  to  Cook  as  to  anybody  else.  The 
whole  modus  operandi  of  the  switch  was  as- 
certainable at  a  glance.  It  was  all  open  to 
observation,  nothing  concealed,  and  nothing 
that  a  child  could  not  understand. 

The  servant  of  mature  age  and  of  experi- 
ence is  charged  by  law  with  knowledge  of 
obvious  dangers,  and  of  those  things  that  are 
within  common  observation  and  are  accord- 
ing to  natural  law. 

Mississippi  River  Logging  Co.  v.  Schnei- 
der, 34  U.  S.  App.  743,  74  Fed.  Rep.  197,  20 
C.  C.  A.  390. 

The  court  erred  in  deciding  the  case 
against  the  receiver  on  a  ground  of  negli- 
gence not  raised  by  the  pleadings,  and  in  al- 
lowing the  intervener  to  file  her  third 
amended  petition  in  order  to  set  out  facts 
consistent  with  its  opinion  and  which  had 
not  been  alleged  in  any  of  her  previous  three 
petitions. 

Greer  v.  Louisville  d  N.  R.  Co.  94  Ky. 
169,  21  S.  W.  649;  Louisville  d  N.  R.  Co.  v. 
McGary,  20  Ky.  L.  Rep.  691,  47  S.  W.  440; 
Clyde  V.  Richmond  d  D.  R.  Co.  59  Fed.  Rep. 
394;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Beall  (Tex. 
Civ.  App.)  43  S.  W.  605;  WerbowUky  v. 
Fort  Wayne  d  E.  R.  Co.  86  Mich.  236,  48  X. 
W.  1097 ;  Yarnell  v.  Kansas  City,  Ft.  8.  d 
M.  R.  Co.  113  Mo.  570,  18  L.  R.  A.  599,  21  S. 
W.  1 ;  McCain  v.  Louisville  d  N.  R.  Co.  13 
Ky.  L.  Rep.  334. 

Cook,  the  yardmaster,  was  a  fellow  serv- 
ant of  Gray,  the  decedent. 

Netc  England  R.  Co.  v.  Conroy,  175  U.  S. 
323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85, 

Where  a  master  furnishes  appliances  such 
as  are  in  general  use  throughout  the  coun- 
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try  in  similar  business,  and  employs  them 
in  the  accustomed  manner,  he  is  not  liable 
for  an  injury  caused  by  such  appliances,  and 
it  is  not  negligent  for  him  to  use  such  ap- 
pliances in  suim  manner. 

Mississippi  River  Logging  Co.  v.  Schnei- 
der, 34  U.  8.  App.  743,  74  Fed.  «ep.  195,  20 
C.  C.  A.  390;  Titus  v.  Bradford,  B,  d  K,  R. 
€o,  136  Pa.  618,  20  Atl.  517;  Fritz  v.  Bait 
fjake  d  O.  Gas  d  E.  L.  Co.  18  Utah,  493,  56 
Pac.  90;  Shadford  v.  Ann  Arbor  Street  R. 
<To.  Ill  Mich.  390,  69  N.  W.  661;  Louisville 
d  N.  R.  Co.  V.  Allen,  78  Ala.  494;  Kehler  v. 
Scktcenk,  144  Pa.  348,  13  L.  R.  A.  374,  22 
Atl.  910;  Bagan  v.  Chicago,  D.  d  C.  G.  T. 
Junction  R.  Co.  86  Mich.  615,  49  N.  W.  509 ; 
Schroeder  y.  Michigan  Car  Co.  56  Mich.  132, 
22  N.  W.  220. 

It  is  tlie  nature  of  the  duty  performed  by 
the  servant^  and  not  the  rank  of  the  servant 
performing  it,  that  determines  the  liability 
of  the  master  for  the  act  of  one  servant  to- 
wards another. 

Gulf,  C.  d  S.  F.  R.  Co.  V.  Schwibhe,  1  Tex. 
Civ.  App.  573,  21  S.  W.  706;  Baltimore  d 
O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Chicago,  M.  d  St. 
P.  R.  Co.  V.  Ross,  112  U.  S.  377,  28  L.  ed.  787, 
5  Sup.  Ct.  Rep.  184;  Northern  P.  R.  Co.  v. 
Hambly,   154  U.  S.  349,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  983 ;  Central  R.  Co.  v.  Keegan, 
160  U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
^69;  Northern  P.  R.  Co.  v.  Peterson,  162  U. 
S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Oakes  v.  Masc,  165  U.  S.  363,  41  L.  ed.  747, 
17  Sup.  Ct.  Rep.  345;  Martin  v.  Atchison, 
T.  d  8.  F.  R.  Co.  166  U.  8.  399,  41  L.  ed. 
1051,  17  Sup.  Ct.  Rep.  603;  Northern  P.  R. 
Co.  y.  Poirier,  167  U.  S.  48,  42  L.  ed.  72,  17 
Sup.  Ct.  Rep.  741;  Alaska  Treadwell  Gold 
Jffu.  Co.  y.  Whelan,  168  U.  S.  86,  42  L.  ed. 
390,  18  Sup.  Ct.  Eep.  40;  McGrath  v.  Texas 
d  P.  R.  Co.  23  U.  8.  App.  86,  00  Fed.  Rep. 
555,  9  C.  C.  A.  133;  St.  Louis,  I.  M.  d  8.  R. 
Co.  y.  Ncedham,  27  U.  S.  App.  227,  25  L.  R. 
A.  833,  63  Fed.  Rep.  107,  11  C.  C.  A.  56; 
<:ier€land,  C.  C.  d  8t.  L.  R.  Co.  v.  Brown,  34 
U.  S.  App.  759,  73  Fed.  Rep.  970,  20  C.  C.  A. 
147;  Balch  y.  Haas,  36  U.  S.  App.  693,  73 
Fed.  Rep.  C74,  20  C.  C.  A.  151 ;  New  Eng- 
land R.  Co.  v.  Conroy,  176  U.  S.  323,  44  L. 
ed.  181,  20  Sup.  Ct  Rep.  85. 

While  the  making  of  amendments  is  un- 
doubtedly a  matter  within  the  sound  discre- 
tion of  the  court,  yet  the  abuse  of  that  dis- 
cretion is  proper  matter  for  appeal. 

iv^right  v.  Hollingstoorth,  1  Pet.  105,  7  L. 
ed.  96;  Gormlcy  v.  Bunyan,  138  U.  S.  623,  34 
L.  ed.  1086,  11  Sup.  Ct  Rep.  453. 
On  petition  for  rehearing. 
The  second  amended  petition,  and  the 
third  amended  petitic^,  introduced  a  new 
oause  of  action,  and  therefore  one  that  was 
barred  by  the  statute  of  limitations. 

Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  285, 
39  Lu  ed.  983,  15  Sup.  Ct  Rep.  877 ;  1  Chitty, 
PL  «674;  Gould,  PI.  pp.  423,  424;  Henries 
V.  8 tiers.  8  N.  J.  L.  364;  State  v.  Grimsley, 
19  Mo.  171. 

The  cause  of  action  in  this  case  consisted 
4if  two  factors:  first,  the  duty  owing  from 
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the  defendant  to  Gray;  second,  the  delict  of 
the  defendant  constituting  the  violation  of 
that  duty.  In  the  first  petition  the  delict 
of  the  defendant  was  the  negligence  of  Cook, 
Cook's  act  being  made  the  act  of  the  defend- 
ant on  the  principle  of  gut  facit  per  alium 
facit  per  se,  while  in  the  last  petition  there 
was  no  negligence  at  all  on  the  part  of  Cook 
his  act  was  perfectly  innocent,  but  the  delict 
of  the  defendant  was  the  failure  to  perform 
a  personal  duty  by  giving  information  to 
C<x)k,  and  prescribing  rules. 

Box  v.  Chicago,  R.  /.  d  P.  R.  Co.  107  Iowa, 
660,  78  N.  W.  694;  Rodgers  v.  Mutual  En- 
dowment Assessment  Asso.  17  S.  C.  407; 
Flatley  v.  Memphis  d  C.  R.  Co.  9  Heisk.  234; 
Hutchinson  v.*  Ainsicorth,  73  Cal.  455,  15 
Pac.  82;  East  Line  d  R.  River  R.  Co.  v. 
Scott,  75  Tex.  84,  12  S.  W.  995;  Sicard  v. 
Davis,  6  Pet.  124,  8  L.  ed.  342;  Weldon  v. 
Ncal,  L.  R.  19  Q.  B.  Div.  394. 

The  rule  as  to  amendments  in  equity  is  the 
same  as  that  in  law,  so  far  as  the  matter  of 
limitation  is  concerned. 

Buswell,  Limitations,  515;  Dudley  v. 
Price,  10  B.  Mon.  88. 

Mr.  Edgar  IV.  Cist,  with  Messrs.  C.  H. 
Cist  and  Harlan  Cleyeland,  for  appellee: 

The  duties  to  provide  a  safe  system,  adopt 
adequate  rules,  and  warn  employees  of  dan- 
gers are  primary  duties  of  a  master. 

What  his  representative  orders,  or  does,  or 
leaves  undone  as  to  these  matters,  within  the 
apparent  scope  of  his  delegated  authority, 
are  the  orders,  acts,  and  omissions  of  the 
master  to  the  servants  of  the  master.  If 
there  is  negligence  the  master  is  negligent. 

2  Shearm.  &  Redf.  Neg.  5th  ed.  |S  203a, 
204;  Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  p.  128 ;  Hough  y.  Texas  d 
P.  R.  Co.  100  U.  S.  213,  25  L.  ed.  612;  North- 
em  P.  R.  Co.  V.  Herbert,  116  U.  S.  642,  29  L. 
ed.  755,  6  Sup.  Ct  Rep.  590;  Union  P.  R.  Co. 
V.  Daniels,  152  U.  S.  684,  sub  nom.  Union  P. 
R.  Co.  V.  Snyder,  38  L.  ed.  597,  14  Sup.  Ct. 
Rep.  756;  Baltimore  d  O.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct  Rep. 
914;  Northern  P.  R.  Co.  v.  Peterson,  162  U. 
S.  353,  40  L.  ed.  997,  10  Sup.  Ct  Rep.  843 ; 
lAttle  Rock  d  M.  R.  Co.  v.  Moaelcy,  12  U.  S. 
App.  514,  56  Fed.  Rep.  1012,  6  C.  C.  A.  225; 
Fold  v.  Fitchburg  R.  Co.  110  Mass.  240,  14 
Am.  Rep.  598;  Louisville  d  N.  R.  Co.  v. 
Ward,  18  U.  S.  App.  683,  61  Fed.  Rep.  927, 
10  C.  C.  A.  166;  Pantzar  Y.  Tilly  Foster 
Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E.  24 ;  Mann 
Y.  Delaware  d  H.  Canal  Co.  91  N.  Y.  495; 
Bailey  v.  Rome,  MV.  d  O.  R.  Co.  139  N.  Y. 
302,  34  N.  E.  918;  Pennsylvania  R.  Co.  y.  La 
Rue,  55  U.  S.  App.  20,  81  Fed.  Rep.  148,  27 
C.  C.  A.  363;  Smith  v.  Baker  [1891]  A.  C. 
325. 

It  is  a  personal  duty  of  a  master  in  a  dan- 
gerous and  complicated  business  to  prescribe 
rules  sufficient  for  its  orderly  and  safe  man- 
agement, and  to  keep  his  servants  informed 
thereof  so  far  as  needful  for  their  guidance. 

Baltimore  d  0.  R.  Co.  y.  Camp,  31  U.  S. 
App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A.  233; 
Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep. 
627;  Shearm.  &  Redf.  Neg.  5th  ed.  |  202  > 
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Fro3t  V.  Oregon  Short  Line  d  U.  N.  R.  Co, 
69  Fed.  Rep.  936;  Norinan  v.  Wabash  R, 
Co,  22  U.  S.  App.  605,  62  Fed.  Rep.  727,  10 
C.  C.  A.  617;  Texas  d  P,  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  42  L.  ed.  1188,  18  Sup. 
Ct.  Rep.  777;  Holman  v.  Kempe,  70  Minn. 
422,  73  N.  W.  186;  Mailier  v.  Rillston,  156 
U.  S.  391,  39  L.  ed.  464, 15  Sup.  Ot.  Rep.  464; 
Wheeler  v.  Wason  Mfg,  Co.  135  Mass.  294; 
Lymh  v.  Allyn,  160  Mass.  248,  35  N.  £.  550. 

None  of  these  duties  can  be  so  delegated 
as  to  relieve  the  master  for  a  failure  on  the 
part  of  his  subordinates  to  whom  the  duty 
is  delegated  to  exercise  proper  care  for  their 
discharge. 

Baltimore  d  O.  R.  Co,  v.  Henthome,  43  U. 
8.  App.  113,  73  Fed.  Rep.  634,  19  C.  C.  A. 
623 ;  Smith  v.  Hillside  Coal  d  I,  Co.  186  Pa. 
28,  40  Atl.  287 ;  Alton  Paving,  Bldg.  d  Fire 
Brick  Co,  v.  Hudson,  74  III.  App.  612;  Cfow- 
en  V.  Bush,  40  U.  S.  App.  349,  76  Fed.  Rep. 
349,  22  C.  C.  A.  196;  Wabash  Western  R,  Co. 
V.  Brow,  31  U.  S.  App.  192,  65  Fed.  Rep.  941, 
13  C.  C.  A.  222. 

Gray  was  led  by  the  receiver  into  danger 
through  the  instructions  of  the  receiver's 
agent  acting  within  the  scope  of  his  author; 
ity. 

Oowen  V.  Bush,  40  U.  S.  App.  349,  76  Fed. 
Rep.  349,  22  C.  C.  A.  196. 

The  amendments  setting  up  additional 
grounds  of  n^ligence  did  not  introduce  any 
new  cause  of  action,  and  the  action  of  the 
court  in  allowing  the  amendments,  as  well 
as  its  action  in  denying  the  petition  for  re- 
hearing, is  discretionary,  and  not  assignable 
for  error. 

Smith  V.  Missouri  P.  R.  Co.  12  U.  S.  App. 
426,  56  Fed.  Rep.  458,  6  C.  C.  A.  557 ;  Columb 
V.  Webster  Mfg.  Co,  50  U.  S.  App.  264,  43  L. 
R.  A.  195,  84  Fed.  Rep.  592,  28  C.  C.  A.  225; 
Cross  V.  Evans,  52  U.  S.  App.  720,  86  Fed. 
Rep.  1,  29  C.  G.  A.  523;  Sherman  Oil  d  Cot- 
ton Co.  V.  Stewart,  17  Tex.  Civ.  App.  59,  42 
S.  W.  241 ;  Oreer  v.  Louisville  d  N.  R.  Co. 
94  Ky.  169,  21  S.  W.  649;  Northern  P.  R. 
Co.  V.  Craft,  29  U.  S.  App.  687,  69  Fed.  Rep. 
124,  16  G.  C.  A.  176. 

The  action  of  the  trial  court  in  allowing 
or  disallowing  amendments  is  discretionary, 
and  not  reviewable  on  appeal  or  error. 

Bullitt  County  v.  Washer,  130  U.  S.  142, 
32  L.  ed.  885,  9  Sup.  Ct.  Rep.  499 ;  Chapman 
v.  Barney,  129  U.  S.  677,  32  L.  ed.  800,  9  Sup. 
Ct.  Rep.  426 ;  Mandeville  v.  Wilson,  6 
Cranch,  15,  3  L.  ed.  23;  Sheehy  v.  Mande- 
ville, 6  Cranch,  253,  3  L.  ed.  215 ;  Walden  ex 
dem.  Denn  v.  Craig,  9  Wheat.  576,  6  L.  ed. 
164;  Chirac  v.  Reinicker,  11  Wheat.  280,  6 
L.  ed.  474;  Wright  v.  Hollingsworth,  1  Pet. 
165,  7  L.  ed.  96;  United  States  v.  Buford,  3 
Pet.  12,  7  L.  ed.  585 ;  Murphy  v.  Stewart,  2 
How.  263, 11  L.  ed.  261 ;  Ex  parte  Bradstreet, 
7  Pet.  634,  8  L.  ed.  810;  Gormley  v.  Bunyan, 
138  U.  S.  623,  34  L.  ed.  1086, 11  Sup.  Ct.  Rep. 
453 ;  Sheffield  d  B.  Coal,  I.  d  R.  Co.  v.  New- 
man, 41  U.  S.  App.. 766,  77  Fed.  Rep.  787,  23 
C.  C.  A.  459;  Nevada  Nickel  Syndicate  v. 
National  Nickel  Co.  86  Fed.  Rep.  491. 
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ETans,  District  Judge,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court  : 

Error  is  assigned  by  appellant  upon  the 
action  of  the  court  below  in  permitting  the 
filing  of  certain  amended  petitions,  but,  as 
these  were  matters  entirely  within  the  sound 
discretion  of  the  trial  court,  the  authorities- 
are  uniform  to  the  effect  that  such  action  is 
not  reviewable  upon  appeal.  This  rule  ap- 
plies quite  as  forcefully  to  the  amended  pe- 
tition permitted  to  be  filed  at  or  near  the 
final  hearing  of  the  case  as  to  the  others. 
Corrections  and  amendments  of  pleadings 
are  liberally  allowed  in  order  to  subserve  the 
ends  of  justice,  and  to  secure  a  thorough 
presentation  of  the  claim  or  defense,  so  that 
its  merits  may  be  fully  disclosed.  There  was- 
therefore  no  reviewable  error  in  the  action 
of  the  circuit  court  in  this  respect. 

After  the  judgment  in  the  court  below  the 
appellant's  counsel  presented  a  petition  for 
a  rehearing,  which  was  denied,  and  error  i» 
also  assigned  upon  that  action  of  the  court. 
We  need  not  do  more  than  say  that  the  cases 
all  agree  that  the  action  of  the  trial  court,, 
upon  petitions  of  this  character  and  upon 
motions  for  new  trials,  is  not  assignable  for 
error.  They  are  matters  of  discretion  en- 
tirely. It  is  unnecessary  to  cite  authorities 
upon  this  point. 

Nor  do  we  think  that  the  Kentucky  statute 
of  limitations  bars  the  claim  of  the  petition- 
er. The  claim  arose  when  the  injury  oc- 
curred, on  March  26,  1893.  The  original 
petition  was  filed  September  18,  1893,  much 
less  than  the  required  one  year  after  the  in- 
jury. The  second  amended  petition  was  filed 
on  December  26,  1895,  a  former  one  not  ap- 
pearing in  the  record,  and  the  third  was,  by 
express  leave  of  the  court,  filed  on  April  25, 
1899.  The  last  amendment  was  possibly  de- 
signed rather  to  make  the  pleadings  conform 
to  the  proof  than  for  any  other  purpose.  It 
may  be,  and  doubtless  is,  true  that,  when  an 
amended  petition  sets  up  an  entirely  new 
and  distinct  cause  of  action,  time,  under  the 
statute,  will  not  cease  to  run  until  the  date 
of  filing  it.  Cecil  v.  Sowards,  10  Bush,  96 ; 
Leatherman  v.  Times  Co.  88  Ky.  292,  3  L.  R. 
A.  324,  11  S.  W.  12.  But  this  rule  by  no 
means  applies  to  a  case  such  as  we  have  be- 
fore us,  in  which  the  original  and  real  cause 
of  action,  namely,  the  negligence  by  which 
Gray  was  injured,  was  never  departed  front 
nor  abandoned.  The  plaintiff  only  restated 
the  circumstances  of  the  injury  as  the  inves- 
tigation appeared  to  develop  them ;  but  these 
were  the  particulars,  the  details  merely,  of 
the  substantive  claim,  stated  in  general 
terms,  that  the  injury  to  Gray  was  due  to  the 
inculpating  negligence  of  the  receiver. 

The  action  itself,  to  recover  damages  for 
that  negligence  and  its  results,  was  the  prin- 
cipal thing,  whatever  may  have  been  the 
details  incident  thereto,  and  was  coramencpd 
within  one  year,  and  was  not  barred  by  the 
statute  of  limitations  by  reason  of  the  sup- 
plying, by  amendment,  of  any  omission,  or 
by  correcting  any  error  in  the  original  state- 
ment of  the  petitioner's  claim  that  her  intes<» 
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Ute  waa  injured  by  the  receiver's  negligence, 
whether  the  details  of  its  happening  were 
one  way  or  another.  For  the  injuries  com- 
plained of  the  suit  was,  without  any  objec- 
tion to  its  form,  instituted  before  the  master 
in  the  way  already  mentioned,  and,  although 
the  means  and  manner  of  the  infliction  of 
these  injuries  were  variously  stated,  the  ap- 
pellee, as  we  have  seen,  always  relied  upon 
the  original  claim  that  her  intestate  was  in- 
jured by  the  negligence  of  the  receiver.  It 
does  not  appear,  therefore,  that  this  assign- 
ment of  error  is  well  taken.  The  action  was 
bron^t  within  the  year  allowed  by  the  Ken- 
tucky statute.  It  has  been  prosecuted  con- 
tinuously from  that  time  until  now,  and  the 
generic  cause  of  action  has  always  been  the 
same. 

It  was  insisted  in  the  circuit  court,  as  it 
is  here,  that  Cook  was  not  a  fellow  servant 
of  Gray,  but  a  vice  principal,  and  that  his 
negligence  in  running  the  train  through  the 
switch  when  it  was  open,  and  his  failure  to 
accurately  instruct  the  employees  of  the  re- 
ceiver as  to  the  limitations  upon  its  use, 
were  not  the  negligent  acts  merely  of  a  fel- 
low servant  in  the  same  employment  with 
the  decedent,  but  were  those  of  the  master 
himself,  in  whose  employ  as  vice  principal 
it  was  claimed  Cook  in  these  respects  stood. 
We  cannot  accept  this  view,  but  agree  with 
the  learned  circuit  judge  in  his  opinion  that 
Cook  was  the  fellow  servant  of  Gray,  and 
that  no  liability  arose  out  of  what  he  did  at 
the  time  of  the  accident  nor  previously  in 
reference  to  the  switch.  This  conclusion 
seems  unavoidable  upon  the  authority  of 
many  cases.  Among  them  we  need  only  cite 
Xorthem  P.  R.  Co,  v.  Peterson,  162  U.  S. 
346,  40  lu  ed.  994,  16  Sup.  Ct.  Rep.  843 ;  Bal- 
iimwe  d  O.  R.  Co,  v.  Baugh,  149  U.  S.  369, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Balti- 
more d  O.  K.  Co.  V.  Camp,  31  U.  S.  App.  236, 
65  Fed.  Rep.  952,  13  C.  C.  A.  233. 

In  accepting  a  voluntary  employment,  a 
servant,  as  is  well  understood,  assumes  all 
the  ordinary  and  obvious  risks  of  such  em- 
ployment, including  those  arising  from  the 
negligence  of  his  fellow  servants ;  but,  in  the 
view  we  take  of  the  facts  of  this  case,  our 
decision  must  rest  upon  another  phase  of  it. 
As  we  have  seen,  the  form  of  switch,  which 
is  called  automatic,  while  long,  successfully, 
and  safely  used  by  other  roads,  had  been  in 
use  in  the  yards  of  this  railroad,  when  Gray 
was  injured,  only  two  or  three  days,  and  it 
is  not  shown  that  he  personally  had  any  pre- 
vious knowledge  of  the  workings  or  opera- 
tions of  such  a  switch,  particularly  in  so  far 
as  they  differed  from  the  old  one,  which  it 
had  replaced.  No  instructions  had  been  giv- 
en by  the  receiver  explaining  the  uses  of  this 
bad  replaced.  No  instructions  had  been  giv- 
en of  the  possible  dangers  of  its  use  under 
certain  altogether  probable  circumstances; 
nor  had  any  regulations  whatever  been  pro- 
mulgated respecting  its  operations,  although 
in  some  important  respects  they  were  very 
diiferent  from  those  of  the  old  one.  True, 
the  switch  cannot  be  regarded  as  dangerous 
per  «e,  but  certainly  there  were  conditions 
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upon  which  it  might  become  most  dangerous, 
and  these  were  unknown  to  Gray.  They  ex- 
isted, but  he  was  not  notified  of  it.  Though 
possibly  unfortunately  called  an  ''automatic 
switch,"  it  was  not  intended  to  do  its  own 
work,  but  was  intended  always  to  be  set  by 
hand,  though  its  automatic  feature  was  ex- 
pected to  b«  a  useful  safeguard  in  any  time 
of  emergency  due  to  a  negligent  or  accident- 
al omission  to  set  it  by  hand.  In  this  sense, 
and  in  this  sense  only,  it  was  an  emergency 
switch.  It  is  not  shown  that  Gray  had  no- 
tice of  these  facts.  On  the  contrary,  the  little 
information  he  had  about  the  operations  of 
the  switch  tended  rather  to  show  him  that 
it  was  a  labor-saving  device,  which  was  de- 
signed to  avoid  the  work  of  setting  it  by 
hand,  and  leave  it  to  be  operated  upon  by  the 
force  of  moving  cars  and  engines  as  they 
came  upon  it,  thus  doing  its  own  work. 

It  is  true  that  the  general  purpose  and 
operations  of  an  ordinary  railroad  switch 
were  perfectly  understood  by  Gray,  and  that 
if  there  had  been  nothing  more  in  this  case 
than  the  act  of  a  fellow  servant  in  running 
a  train  through  a  switch,  known  and  seen  to 
be  open,  there  would  not  be  the  slightest 
right  to  recover  for  the  injury  inflicted  in 
that  way.  But  here  there  was  a  new  kind 
of  switch,  very  recently  put  in.  The  methods 
of  its  operation,  particularly  wherein  they 
differed  from  those  of  the  fornoer  switch,  had 
not  been  explained  to  Gray,  and  were  not  ob- 
vious. The  name  "automatic"  possibly,  and 
even  probably,  carried  an  idea  which  gave 
weighty  to  the  general  yard  master's  state- 
ment to  the  employees  that  the  new  switch 
would  work  itself,  though,  in  fact,  the  re- 
ceiver never  intended  that  it  should  be  oper- 
ated in  that  manner.  No  notice  was  given 
that  put  the  employees  generally,  or  Gray 
especially,  in  possession  of  the  fact  that  the 
switch,  while  automatic  in  name,  did  not 
operate,  and  was  not  intended  to  operate,  of 
itself,  nor  otherwise  than  in  such  manner  as 
required  it  always  to  be  set  by  hand ;  nor  had 
there  been  made  or  published  any  general 
regulations  upon  the  subject  for  the  guidance 
of  the  servants  who  were  to  use  the  new 
switch.  It  is  by  no  means  certain  that  the 
name  or  description  of  the  new  switch  as 
"automatic"  was  not  so  far  misleading  and 
dangerous  as  to  give  stress  to  the  necessity 
for  notice  and  instruction. 

Upon  the  facts  shown,  we  think  it  is  not 
difflcult  to  deduce  from  the  authorities  the 
rules  which  fix  the  duties  of  the  master  in 
cases  like  this,  and  determine  the  tests  of 
his  responsibilities  to  his  servants.  The 
considerations  which  demand  that  the  master 
shall  furnish  for  his  employees  reasonably 
safe  appliances  for  doing  the  work  imposed 
upon  them  necessarily  reach  to  and  include 
the  requirement  that  when  new,  and,  so  far 
as  they  differ  and  as  far  as  the  particul^ar 
work  is  concerned,  unknown  and  untried,  ap- 
pliances are  substituted  for  old  ones,  he  shall 
give  full  and  plain  instructions  to  employees 
as  to  the  parts  of  such  appliances  which  are 
new  in  operation,  in  order  that  a  servant 
may  have  a  fair  opportunity,  before  incur- 
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ring  danger,  to  understand  the  difference 
which  mighty  if  unknown,  produce  it.  This 
obligation  on  the  master  is  equally  as  strong 
when  appliances  are  put  in  which  differ  only 
in  some  respects  from  old  ones  for  which 
they  are  substituted  as  it  is  when  there  is 
the  beginning  of  a  work  or  when  appliances 
are  more  radically  or  even  entirely  changed. 
And,  indeed,  this  duty  of  the  employer  is 
emphasized  when  ignorance  of  the  points  of 
novelty,  either  of  design  or  of  operation,  in 
the  substituted  appliance  may,  as  here,  in- 
volve the  most  serious  consequences  affect- 
ing the  safety  and  lives  of  the  servants.  The 
obvious  fact  is  that  if  instruction  or  notice 
of  the  exact  situation,  in  respect  to  the  new 
switch  and  its  operations,  had  been  given  in 
this  case,  the  accident  would  not  have  oc- 
curred, at  least  in  the  way  it  did.  This 
illustrates  the  extreme  importance  of  the 
duty  of  the  master  in  regard  to  making 
known  the  difference  between  the  workings 
of  the  new  and  the  old  machinery,  especially 
where  that  difference  is  the  one  which,  if  un- 
known, might  bring  about  dangerous  condi- 
tions or  consequences.  The  servant  in  such 
cases  is  entitled  to  notice  and  information 
upon  these  points,  and  it  is  the  duty  of  the 
master  to  give  it.  His  failure  to  do  so  is 
negligence.  In  the  case  before  us  there  was 
negligence  in  this  respect,  and  we  do  not 
doubt  that  it  was  the  proximate  cause  of  the 
injury  to  Gray. 

In  speaking  of  the  general  rule  that  the 
master  is  exempt  from  liability  to  one  serv- 
ant for  injuries  caused  by  the  negligence  of 
a  fellow  servant  in  the  same  employment, 
and  of  certain  exceptions  thereto,  the  Su- 
preme Court,  in  the  case  of  Hough  v.  Texas 
<C  /'.  R.  Co.  100  U.  S.  217,  25  L.  ed.  615, 
said :  One,  and  perhaps  the  most  important, 
of  those  exceptions  arises  from  the  obliga- 
tion of  the  master,  whether  a  natural  person 
or  a  corporate  body,  not  to  expose  the  serv- 
ant, when  conducting  the  master's  business, 
to  perils  or  hazards  against  which  he  may 
be  guarded  by  proper  diligence  upon  the  part 
of  the  master.  To  that  end  the  master  is 
bound  to  observe  all  the  care  which  prudence 
and  the  exigencies  of  the  situation  require  in 
providing  the  servant  with  machinery  or 
other  instrumentalities  adequately  safe  for 
use  b}'  the  latter.  It  is  implied  in  the  con- 
tract between  the  parties  that  the  servant 
risks  the  dangers  which  ordinarily  attend  or 
are  incident  to  the  business  in  which  he  vol- 
untarily engages  for  compensation,  among 
which  is  the  carelessness  of  those,  at  least, 
in  the  same  work  or  employment,  with  whose 
habits,  conduct,  and  capacity  he  has,  in  the 
course  of  his  duties,  an  opportunity  to  be- 
come acquainted,  and  against  whose  neglect 
or  incompetency  he  may  himself  take  such 
precautions  as  his  inclination  or  judgment 
may  suggest.  But  it  is  equally  implied  in 
the  same  contract  that  the  master  shall  sup- 
ply the  physical  means  and  agencies  for  the 
conduct  of  his  business.  It  is  also  implied, 
and  public  policy  requires,  that  in  selecting 
fluch  means  he  shall  not  be  wanting  in 
proper  care.     His  negligence  in  that  regard 
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is  not  a  hazard  usually  or  neceftsarily  at- 
tendant upon  the  business.  Nor  is  it  one 
which  the  servant,  in  legal  contemplation, 
is  presumed  to  risk;  for  the  obvious  reason 
that  the  servant  who  is  to  use  the  instru- 
mentalities provided  by  the  master  has,  ordi- 
narily, no  connection  with  their  purchase  in 
the  first  instance,  or  with  their  preservation 
or  maintenance  in  suitable  condition  after 
they  have  been  supplied  by  the  master." 

In  the  case  of  Mather  v.  Rillstony  156  U. 
S.  399,  39  L.  ed.  470,  15  Sup.  Ct  Rep.  467, 
where  the  circumstances  were  such  as  to 
call  for  strong  and  emphatic  language,  the 
court  said:  "Indeed,  we  think  it  may  be 
laid  down  as  a  legal  principle  that  in  all  oc- 
cupations which  are  attended  with  great  and 
unusual  danger  there  must  be  used  all  ap- 
pliances, readily  attainable,  known  to 
science  for  the  prevention  of  accidents,  and 
that  the  neglect  to  provide  such  readily  at- 
tainable appliances  will  be  regarded  as  proof 
of  culpable  negligence.  If  an  occupation  at- 
tended with  danger  can  be  prosecuted  by 
proper  precautions  without  fatal  results, 
such  precautions  must  be  taken  by  the  pro- 
moters of  the  pursuit  or  employers  of  labor- 
ers thereon.  Liability  for  injuries  follow- 
ing a  disregard  of  such  precautions  will 
otherwise  be  incurred,  and  this  fact  should 
not  be  lost  sight  of.  So,  too,  if  persons  en- 
gaged in  dangerous  occupations  are  not  in- 
formed of  the  accompanying  dangers  by  the 
promoters  thereof,  or  by  the  employers  of 
laborers  thereon,  and  such  laborers  remain 
in  ignorance  of  the  dangers  and  suffer  in  con- 
sequence, the  employers  will  also  be  charge- 
able for  the  injuries  sustained.  Both  of 
these  positions  should  be  borne  constantly  in 
mind  by  those  who  engage  laborers  or  agents 
in  dangerous  occupations,  and  by  the  labor- 
ers themselves  as  reminders  of  the  duty 
owing  to  them.  These  two  conditions  of  lia- 
bility of  parties  employing  laborers  in  haz- 
ardous occupations  are  of  the  highest  im- 
portance, and  should  be  in  all  cases  strictly 
enforced.  Further  than  this,  it  is  plain 
from  what  has  already  been  stated  that  the 
plaintiff  knew  nothing  of  the  special  dangers^ 
attending  his  work,  or  that  he  was  at  all  in- 
formed by  the  defendants  on  the  subject. 
His  testimony  is  positive  on  this  point,  and 
is  not  contradicted  by  anyone.  With  that 
fact  shown,  there  was  no  ground  for  any 
charge  of  contributory  negligence  on  his 
part." 

While  the  facts  of  that  case  were  quite 
different  from  those  in  the  case  before  us, 
the  general  principles  announced  as  to  the 
duty  of  the  master  may  well  find  application 
here  to  the  extent,  at  least,  that  such  ap- 
plication is  called  for.  It  may  be  that  the 
principles  enforced  there  would  create  a  rule 
of  liability  beyond  that  demanded  in  this 
case,  and  they  might  establish  a  test  of  duty 
for  the  master  much  more  exacting  than  is 
required  in  the  operations  of  a  railroad 
where  the  dangers  to  experienced  employees 
are  much  less  than  those  shown  under  the 
facts  in  that  case.  Still  those  principles  do, 
in  their  scope,  embrace  cases  like  the  pres- 
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ent,  where  the  master  so  certainly  failed 
in  the  discharge  of  his  duty  in  the  respect 
ilready  indicated. 

In  the  case  of  Northern  P.  R.  Co.  v.  Her- 
^t,  116  U.  S.,  at  page  648,  20  L.  ed.  at  page 
758,  6  Sup.  Ct.  Kep.  593,  in  speaking  of  the 
correlative  duties  and  rights  of  master  and 
sen-ant  in  regard  to  machinery,  appliances, 
tte^  the  Supreme  Court  in  one  sentence 
epitomizes  a  phase  of  the  subject  in  this  lan- 
guage: "His  [the  servant's]  contract  im- 
plies that  in  regard  to  these  matters  his  em- 
plover  will  make  adequate  provision  that  no 
danger  shall  ensue  to  him."  Doubtless  the 
dangers  alluded  to  were  unnecessary  or  un- 
known dangers,  but  this  statement  from  the 
court  s  opinion  gives  a  clear  idea  of  the  mas- 
ter's duty  in  the  case  before  us.  The  master 
should  have  taken  adequate  measures  to 
make  known  the  dangers  which  persons 
ignorant  of  the  workings  of  the  new  switch 
might  incur  by  its  use. 

Many  other  cases  from  the  Supreme  Court 
might  be  referred  to  illustrative  of  the  gen- 
eral principles  we  are  discussing,  but  we  will 
only  name  that  of  Texcis  d  P.  It.  Co,  v.  Archi- 
laid.  170  U.  S.  669,  42  L.  ed.  1188,  18  Sup. 
Ct  Rep.  777,  and  that  of  Chicago ^  M.  d  8t, 
P.  R.  Co.  V.  Koss,  112  U.  S.  377,  28  L.  ed. 
T87,  5  Sup.  Ct.  Rep.  184,  where,  on  page  382, 
112  U.  S.,  page  789,  28  L.  ed.,  and  page  186, 
5  Sup.  Ct.  Kep.  the  court,  after  alluding  to 
the  arguments  by  which  the  doctrine  that 
the  eervant  assumes  the  known  and  ordi- 
nary risks  of  his  employment  are  supported, 
said:  "But,  however  this  may  be,  it  is  in- 
dispensable to  the  employer's  exemption  from 
liability  to  his  servant  for  the  consequences 
of  risks  thus  incurred  that  he  should  him- 
self be  free  from  negligence.  He  must  fur- 
nish the  servant  the  means  and  appliances 
which  the  servant  requires  for  its  efficient 
and  safe  performance,  unless  otherwise  stipu- 
lated; and  if  he  fail  in  that  respect,  and  an 
injury  result,  he  is  as  liable  to  the  servant 
as  he  would  be  to  a  stranger.  In  other 
words,  while  claiming  such  exemption,  he 
must  not  himself  be  guilty  of  contributory 
negligence." 

In  1  Shearm.  A  Kedf.  Neg.  5th  ed.  §  202, 
the  authors  say:  "A  master  who  employs 
servants  in  a  dangerous  and  complicated 
business  is  personally  bound  to  prescribe 
rules  sufficient  for  its  orderly  and  safe  man- 
agement, and  to  keep  his  servants  informed 
of  these  rules,  so  far  as  may  be  needful  for 
their  guidance." 

And  they  amplify  the  principles  applica- 
Ue  to  this  case  in  I  203  in  the  following  lan- 
guage: "It  is  also  the  personal  duty  of 
the  master,  so  far  as  he  can,  by  the  use  of 
ordinary  care,  to  avoid  exposing  his  servants 
to  extraordinary  risks  which  they  could  not 
reasonably  anticipate,  although  he  is  not 
bound  to  guarantee  them  against  such  risks, 
nor  to  guard  against  an  accident  which  is  not 
At  all  likely  to  happen.  The  master  must 
therefore  give  warning  to  his  servants  of  all 
perils  to  which  they  will  be  exposed,  of  which 
be  is  or  ought  to  be  aware,  other  than  such 
u  they  should,  in  the  exercise  of  ordinary 
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care,  have  foreseen  as  necessarily  incidental 
to  the  business  in  the  matter  and  ordinary 
course  of  affairs,  though  more  than  this  is 
not  required  of  him.  It  makes  no  difference 
what  is  the  nature  of  the  peculiar  peril,  or 
whether  it  is  or  is  not  beyond  the  master's 
control.  And  it  is  not  enough  for  the  mas- 
ter to  use  care  and  pains  to  give  such  no- 
tice. He  must  see  that  it  is  actually  given. 
If,  therefore,  he  fails  to  give  such  warning, 
in  terms  sufficiently  clear  to  call  the  atten- 
tion of  his  servants  to  a  peril  of  which  he  is 
or  ought  to  be  aware,  he  is  liable  to  them  for 
any  injury  which  they  suffer  thereby  with- 
out contributory  negligence.  Such  notice 
must  be  timely — that  is,  given  in  sufficient 
time  to  enable  thp  servant  to  profit  by  it. 
It  is  therefore  the  duty  of  the  master  to  give 
adequate  and  timely  warn'ngs  of  9hangcs  in 
the  situation  involving  new  dangers." 

The  last  proposition  announced  in  the 
paragraph  just  quoted  is  supported  by  sev- 
eral cases,  such  as  Chicago  d  A.  R.  Co.  v. 
Kerr,  148  111.  605,  35  N.  E.  1117;  Donahoe 
v.  Old  Colony  R.  Co.  153  Mass.  356,  26  N.  E. 
868;  8teph€ii8on  v.  Ravenscroft,  25  Neb. 
678,  41  N.  W.  652;  Mollie  Qibson  Consol. 
Min.  d  Mill.  Co.  v.  Sharp,  5  Colo.  App.  321, 
38  Pac.  850.  Elliott,  in  his  work  on  Ilail- 
roads  (vol.  3,  §§  1268,  1272,  1273),  lays 
down  the  recognized  general  propositions  in 
regard  to  the  duty  of  the  master  to  furnish 
safe  appliances  and  safe  places  for  the  serv- 
ant to  work  in,  but  we  do  not  deem  it  neces- 
sary to  cite  other  authorities. 

We  conclude  that  while  the  railroad  track 
in  the  yard  at  Somerset,  and  even  the  n^w 
switch  itself,  were  in  good  physical  condition, 
and  while  it  is  shown  that  the  receiver  used 
at  least  ordinary  care  to  have  them  so,  still 
that  the  existence  of  the  latent  dangers  con- 
nected with  the  operation,  by  ignorant  per- 
sons, of  the  new  form  of  switch  just  put  in, 
must  have  been  known  to  the  receiver,  and 
that  such  information  must  have  been  ac- 
quired by  him,  when  he  was  purchasing  the 
switch  and  preparing  to  put  it  in  use  in  the 
yard.  At  all  events,  that  he  must  be  charged 
with  having  such  information  we  cannot 
doubt.  If  this  is  true,  it  follows  that  it  wa* 
his  duty  to  give  notice  of  those  dangers  to 
Gray  by  explanation  in  some  form,  or  by 
rules  or  regulations  brought  to  his  atten- 
tion. There  does  not  seem  to  have  been  any- 
thing of  this  kind  done.  If  notice  in  any 
form  of  the  exact  facts  had  come  to  Gray  be- 
fore he  went  upon  the  train,  his  going  would 
then  have  been  at  his  own  risk,  and  his  not 
signaling  the  engineer  to  stop  the  train 
when  he  saw  that  the  switch  was  open  would 
then  have  been  his  own  folly.  Not  to  have 
endeavored  to  stop  the  train  under  such  cir- 
cumstances, and  if  he  had  known  of  the  dan- 
ger arising  from  the  switch  being  open, 
would  have  been  suicidal;  but  not  to  have 
made  an  effort  to  have  the  engineer  stop,  un- 
der the  actual  facts  as  disclosed  by  the  evi- 
dence, shows  the  utter  ignorance  of  Gray  of 
the  danger  about  which  the  master  should 
have  seen  that  he  was  accurately  informed. 

The  general  and  correct  propositions  of 
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law  that  an  employer  does  not  insure  the 
safety  of  his  employee;  that  if  the  latter 
knows  of  risks,  and  voluntarily  subjects 
himself  to  them,  the  master  is  not  liable  for 
the  injury  thereby  incurred;  and  that,  gen- 
erally, all  that  is  required  of  the  master  is 
to  provide  reasonably  safe  appliances  for  the 
use  of  his  employees  in  their  work,  and  rea- 
sonably safe  places  for  them  to  work  in, — 
are  in  no  wise  questioned.  The  sole  ground 
upon  which  we  rest  our  judgment  upon  this 
case  is  that  there  was  a  latent  and  unappar- 
ent,  but  a  very  certain  and  material,  danger 
to  uninformed  employees,  accustomed  to 
operating  the  other  form  of  switch,  in  the 
use,  without  sufficient  knowledge,  of  the  new 
so-called  "automatic  switch,"  under  the  cir- 
cumstances of  this  case,  of  which  danger  it 
was  the  ditty  of  the  receiver,  who  must  have 
known  of  it,  to  give,  in  some  way,  clear  and 
unmistakable  information  to  his  employees, 
including  Gray.  The  failure  of  the  receiver 
to  do  this  by  regulation,  rule,  notice,  or 
otherwise  was  such  negligence  upon  his  part 
as  renders  him  liable  for  the  injuries  to 
Gray,  who  was  evidently  subjected  to  a  great 
risk  and  hazard,  the  existence  of  which  he 
did  not  suspect,  but  which  could  have  been 
obviated  very  easily  by  notice  to  him  from 
the  better- informed  receiver. 

It  results  that  the  judgment  of  the  Cir' 
ouit  Court  must  he  affirmed, 

« 

A  petition  for  rehearing  having  been 
filed,  the  following  response  was  handed 
down  on  June  11,  1900: 

In  an  elaborate  petition  the  court  has  been 
asked  by  the  appellant  to  rehear  this  case, 
mainly  upon  the  ground  that  the  statute  of 
limitations  barred  the  remedy  of  the  appellee. 
In  support  of  this  contention  he  relies  chiefly 
upon  the  opinion  of  the  Supreme  Court  in 
the  case  of  Union  P.  R.  Co.  v.  Wyler,  168  U. 
S.  285,  39  L.  ed.  983,  15  Sup.  Ct.  Rep.  877. 
This  question  had  already  received  the  care- 
ful consideration  of  the  court,  and  there  is 
nothing  in  the  opinion  referred  to  which 
makes  it  necessary  for  us  to  change  our  judg- 
ment. In  that  action  against  the  railway 
company  for  damages,  the  plaintiff  based  his 
claim  upon  the  general  law  of  master  and 
servant  and  his  rights  thereunder.  During 
the  progress  of  the  suit  an  amended  petition 
was  filed,  by  which  a  cause  of  action  was  set 
up  growing  out  of  the  same  facts,  but  based 
upon  the  rights  and  liabilities  created  and 
existing  under  a  statute  of  the  state  of  Kan- 
sas. The  statute  which  supported  the  claim 
made  in  the  amended  petition  had  created 
a  cause  of  action  entirely  different  from  the 
one  arising  at  common  law,  set  up  on  the 
original  petition.  The  court,  upon  that 
ground  alone,  held  that  there  was  a  depart- 
ure, and  that  the  plea  of  the  statute  of  limi- 
tations would  therefore  prevent  the  relief 
sought  by  the  amended  petition.  To  the  case 
before  us  that  ruling  cannot  apply,  because, 
if  for  no  other  reason,  there  was  no  depart- 
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ure.  The  principle  upon  which  this  case 
must  turn  is  very  different.  In  Texas  d 
P.  R.  Co,  V.  Cox,  145  U.  S.  593,  36  L.  ed. 
829,  12  Sup.  Ct.  Rep.  905,  the  original  pe- 
tition claimed,  as  appears  from  the  record^ 
that  the  injury  resulted  "because  of  the  de- 
fective condition  of  the  cross-ties  and  of  the 
roadbed,  through  the  negligence  of  the  re- 
ceivers." In  ihe  amended  petition  it  was 
averred  that  "Cox,  in  coupling  the  cars,  as 
it  was  his  duty  to  do,  was  injured  on  ac- 
count of  the  drawhead  and  coupling  pin  not 
being  suitable  for  the  purposes  for  which 
they  were  to  be  used,  he  being  ignorant  there- 
of, and  of  the  defective  condition  of  the 
track."  The  statute  of  limitations  being 
pleaded  to  tl^e  amendment,  the  court  ad- 
judged that  it  did  not  apply.  The  facts  in 
the  case  before  us  do  not  seem  to  differ  in 
any  material  respect  from  those  in  the  Ca^e 
of  Cox,  just  referred  to,  so  far  as  our  de- 
cision must  depend  upon  them.  Here,  as  in 
the  Cox  Case,  the  original  petition  specified 
certain  acts  of  negligence.  The  amended 
petition  specified  certain  others  which  con- 
tributed to  or  concurred  in  producing  the 
one  injury  complained  of,  namely,  the  death 
of  Gray. 

The  Kentucky  practice  is  quite  as  instruc- 
tive and  controlling.  In  Greer  v.  Louisville 
d  N.  R.  Co.  94  Ky.  169,  21  S.  W.  649,  the 
only  negligence  alleged  in  the  original  peti- 
tion relat^  to  the  act  of  driving  or  operat- 
ing the  train.  An  amended  petition  was 
tendered,  setting  up  as  additional  acts  of 
negligence  that  the  guard  rail  and  coupling 
pin  were  defective.  The  inferior  court  re- 
fused to  permit  the  filing  of  this  amend- 
ment, which  action  of  the  court,  under  the 
Kentucky  practice,  was  reviewable.  The 
court  of  appeals  held  that  it  was  error  to  re- 
fuse permission  to  file  the  amendment,  upon 
the  ground  that  the  proposed  amendment 
was  not  a  departure,  inasmuch  as  the  cause, 
of  action  was  not  changed,  and  as  the  al- 
leged acts  of  negligence  may  all  have  con- 
curred to  cause  the  injury. 

In  Smith  v.  Missouri  P.  R.  Co.  5  C.  C.  A. 
557,  12  U.  S.  App.  426,  66  Fed.  Rep.  458,  it 
was  held  by  the  circuit  court  of  appeals  of 
the  eighth  circuit  that  "where,  in  an  action 
against  a  railroad  company  for  causing  the 
death  of  an  employee,  the  original  petition 
proceeds  entirely  on  the  ground  of  the  com- 
pany's negligence  in  employing  an  engineer 
of  known  incompetence,  an  amendment 
which  alleges  that  the  engineer  was  negli- 
gent, and  that  he  and  the  deceased  were  not 
fellow  servants,  does  not  introduce  a  new 
cause  of  action,  but  is  only  an  amplification 
of  the  original  one,  and  is  a  proper  amend- 
ment." 

The  circuit  court  of  appeals  for  the  fifth 
circuit,  in  Cross  v.  Evans,  52  U.  S.  App.  720, 
86  Fed.  Rep.  6,  29  C.  C.  A.  523,  distinctly 
held  that  the  assignment  of  additional  speci- 
fications of  negligence  in  an  amended  pe- 
tition does  not  create  a  new  cause  of  action, 
so  as  to  let  in  the  plea  of  limitation.  Under 
8  134  of  the  Kentucky  Civil  Code  of  Practice 
amendments  are  most   liberally   allowed    to 
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promote  the  enda  of  justice,  and  we  adhere 
to  the  view,  already  expresBed,  that  the 
amended  petitions  filed  in  the  case  were  but 
amplifications  of  the  one  cause  of  action. 


It  is  not  necessary  to  notice  specifially  the 
other  grounds  upon  which  the  rehearing  is 
asked. 

The  petition  is  dismissed. 


CALIFORNIA  SUPREME  COURT. 


EX    PARTE   Henry    LORENZEN. 
( Cal ) 

14.  An  nneonatltutloiiAl  Attempt  to  en- 
force n  private  elTil  contract  by  penal 
kirislatlon  Is  not  made  by  an  ordinance  pro- 
Tiding  that  it  shall  be  a  misdemeanor  for  a 
passenger  to  give  away  or  sell  any  street- 
railway  transfer,  since  its  primary  object  Is 
to  promote  the  convenience  and  welfare  of 
the  traveling  public. 

S.  An  ordlnitnce  Intended  to  prevent  or 
remedy  nn  nbnae  of  tlie  transfer  syat- 
tem  is  a  legitimate  exercise  of  the  power  ex- 
pressly granted  by  Cal.  Cly.  Code,  {'•'^03,  giv- 
ing cities  the  right  to  make  reasonable  regu- 
lations for  the  operation  and  management  of 
street  railways. 

3.  An  ordinance  maliLlngj:  It  a  penal  of- 
fense for  any  person  except  a  dnly 
antlftorined  conductor  or  ayent  of  a 
street-railway  company  to  Issue,  deliv- 
er, glre,  or  sell  any  transfer,  transfer  check, 
or  ticket  issued,  or  purporting  to  be  issued, 
toy  such  company  Is  not  unconstitutional  as 
an  unlawful  deprivation  of  property,  since  it 
iDterferes  with  no  rights  enjoyed  by  the  pas- 
senger under  his  contract  with  the  railway 
company,  as  the  transfer  Is  given  to  him  for 
the  purpose  of  enabling  him  to  continue  his 
jouruey,  and  is  not  transferable  or  assignable 
to  another;  nor  is  it  a  deprivation  of  the 
personal  liberty  guaranteed  by  tJ.  S.  Const. 
14th  Amend,  f  1,  and  Qal.  Const,  art.  1, 
S  1. 

4.  Tlie  generality  of  the  lanirnfure  of 
an  ordinance  making  it  a  penal  of- 
fense for  any  person  except  a  duly  author- 
ized conductor  or  agent  of  a  street-railway 
company  to  issue,  deliver,  give,  or  sell  any 
transfer,  transfer  check,  or  ticket  Issued,  or 
purporting  to  be  issued,  by  such  company, 
does  not  make  the  ordinance  invalid  on  the 
ground  that  it  is  unreasonable  and  oppress- 
ive by  making  every  person,  however  Inno- 
cent, who  shall  hand  a  transfer  to  anyone 
<»tber  than  the  person  authorized  to  receive 
ft  guilty  of  a  misdemeanor,  since  the  courts, 
In  construing  the  ordinance,  will  look  to  Its 
essence  and  spirit,  and  will  apply  it  only  to 
acts  In  their  nature  illegal  or  fraudulent. 

iG^routts  and  Van  Dyke,  J  J.,  disaent.) 
(April  30,  1900.) 

1  PPLICATION  for  a  writ  of  habeas  cor- 
ii  pua  to  obtain  the  release  of  petitioner 
from   custody  to  which   he  had  been  com- 

NOTK. — As  to  street-railway  transfers,  see 
also  Heffron  v.  Detroit  City  R.  Co.  (Mich.)  16 
L.  R.  A.  345;  Pine  v.  St.  Paul  City  R.  Co. 
(Uinn.)  16  L.  R.  A.  347;  Mahoney  v.  Detroit 
Street  R.  Co.  (Mich.)  18  L.  R.  A.  335;  and 
O'Rouke  V.  Citizens'  Street  R.  CV).  (Tenn.)  46 
L.  R.  A.  614. 
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mitted  for  violation  of  an  ordinance  forbid- 
ding the  disposition  of  street-car  transfers. 
Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Mcaars.  James  G.  Masnire  and  Fred- 
eriok  MaoGresor  for  petitioner. 

ifr.  Peter  F.  Dunne,  for  respondent: 

The  general  term  "persons,"  used  in  the  or- 
dinance, must  be  construed  reasonably,  but 
is  not  to  be  extended  to  every  imaginable  In- 
stance, however  remote  from  the  legislative 
intent,  which  may  fall  within  the  mere  let- 
ter of  the  ordinance. 

United  States  v.  Kirhy,  7  Wall.  482,  19  L. 
ed.  278 ;  Rutledge  v.  Crawford,  91  C*l.  533, 
13  L.  R.  A.  761,  27  Pac.  779;  Brewer  v. 
Blougher,  14  Pet.  178,  10  L.  ed.  408;  Don- 
veil  V.  State,  2  Ind.  658;  State  v.  Clark,  29 
N.  J.  L.  96;  Pixley  v.  Western  P.  R,  Co.  33 
Cal.  183,  91  Am.  Dec.  623;  Holmes  v.  Paris, 
75  Me.  561;  Smith  v.  People,  47  N.  Y.  330; 
Russell  V.  Farquhar,  55  Tex.  359;  Electro- 
Magnetic  Mi7i,  e&  Development  Co.  v.  Van 
Auken,  9  Colo.  204,  11  Pac.  80;  Broton  v. 
Thompson,  14  Bush,  538,  29  Am.  Rep.  416; 
Com.  V.  Adcock,  8  Gratt.  661 ;  Taylor  v.  Tay- 
lor, 10  Minn.  120,  Gil.  81 ;  Doles  v.  Hilton, 
48  Ark.  308,  3  S.  W.  193. 

It  is  not  necessary  in  the  complaint  to 
negative  the  "existence"  not  within  the  leg- 
islative intent. 

United  States  v.  Kirhy,  7  Wall.  482,  19  L. 
ed.  278;  People  v.  West,  106  N.  Y.  297,  60 
Am.  Rep.  452,  12  N.  E.  610. 

The  purpose  or  intent  on  the  part  of  the 
person  giving  away  a  transfer  is  not  a  neces- 
sary part  of  the  statutory  offense. 

People  V.  West,  106  N.  Y.  297,  60  Am.  Rep. 
452,  12  N.  E.  610;  Powell  v.  Pennsylvania, 
127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep. 
992,  1257 ;  Peo2)le  v.  0*BHen,  96  Cal.  177,  31 
Pac.  45. 

There  is  no  incompatibility  between  the 
character  of  the  same  act  as  a  breach  of  con- 
tract, and  its  character  as  a  crime. 

Re  Debs,  158  U.  S.  565,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  900. 

There  is  no  invasion  by  ordinance  of  right 
of  property,  having  regard  to  the  nature  and 
purpose  of  the  transfer. 

Hihhard  v.  New  York  Ss  E.  R.  Co.  15  N.  Y. 
466;  People  v.  West,  106  N.  Y.  297,  00  Am. 
Rep.  452,  12  N.  E.  610. 

The  control  of  the  subject-matter  of  trans- 
fers, within  the  lines  of  the  ordinance,  is 
justified  by  police  power.  Analogies  are  af- 
forded bv  "scalpers*  cases." 

Burdick  v.  People,  149  111.  600,  24  L.  R.  A. 
152,  36  N.  E.  948;  Fry  v.  State,  63  Ind.  552, 
30  Am.  Rep.  238;  Nashville,  C.  d  St.  L.  R. 
Co.  V.  McConncll,  82  Fed.  Rep.  65 ;  State  v. 
Corbett,  57  Minn.  345,  24  L.  R.  A.  498,  4  In- 
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tera.  Com.  Rep.  694,  59  N.  W.  317;  Penaacola 
d  A.  R,  Co,  V.  Floi-ida,  25  Fla.  310,  3  L.  R. 
A.  661,  2  Inters.  Com.  Rep.  526;  New  York 
Bd.  of  Trade  d  Transportation  v.  Pennsylva- 
nia R,  Co,  3  Inters.  Com.  Rep.  433. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  was  convicted  of  the  viola- 
tion of  a  penal  ordinance  in  the  city  and 
county  of  San  Francisco.  He  sued  out  this 
writ  of  habeas  corpus,  alleging  that  the  ordi- 
nance under  which  he  was  convicted  and 
sentenced  is  void.  The  ordinance  in  ques- 
tion is  OS  follows : 

Order  No.  2092.  Providing  regulations  in 
the  operation  of  street  railroads  and  pro- 
hibiting the  issuance  or  delivery  of  trans- 
fers to  passengers  except  upon  or  within 
the  car  from  which  the  passenger  is  trans- 
ferred. 

The  people  of  the  city  and  county  of  San 
Francisco  do  ordain  as  follows: 

Section  1.  Every  person,  firm,  and  corpor- 
ation operating  street  cars  within  the  city 
and  county  of  San  Francisco  that  issue 
transfers  to  passengers  to  enable  them  to 
transfer  to  otner  cars  operated  by  the  same 
or  different  owner,  shall  issue  and  deliver 
said  transfers  upon  or  within  the  car  from 
which  the  passenger  is  transferred,  and  not 
elsewhere. 

Sec.  2.  Every  person,  firm,  and  corpora- 
tion operating  street  cars  within  the  city 
and  county  of  San  Francisco  that  receives 
transfers  as  fare  from  passengers  shall  take 
said  transfers  from  the  passengers  who  re- 
ceived the  same  within  or  upon  the  car  to 
which  the  passengers  are  transferred,  and 
not  elsewhere. 

Sec.  3.  No  person,  except  a  duly  authorized 
conductor  or  agent  of  a  person,  firm,  or  cor- 
poration operating  a  line  of  street  railroad 
within  the  city  and  county  of  San  Francisco, 
shall  within  said  city  and  county  issue,  de- 
liver, give  or  sell,  or  offer  to  issue,  deliver, 
give  or  sell,  to  any  other  person  whatsoever, 
any  transfer,  transfer  check,  or  ticket, 
issued  or  purporting  to  be  issued  by  such 
person,  firm,  or  corporation  so  operating 
such  line  of  street  railroad,  for  passage  on 
any  street  railroad  car  or  line. 

Sec.  4.  Every  person,  firm,  or  corporation 
violating  the  provisions  of  this  order  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and 
imprisonment. 

Lorenzen  was  charged  with  having  given 
and  disposed  of  a  transfer  in  violation  of  S 
3  of  the  ordinance. 

Against  the  validity  of  this  ordinance  it 
is  urged  that  it  violates  the  guaranty  of  per- 
sonal liberty  contained  in  the  Constitutions 
of  the  United  States  a^d  of  the  state  of  Cali- 
fornia (U.  S.  Const.  Amend.  14,  §  1;  Cal. 
Const,  art.  1,  §  1)  ;  that  it  is  an  unconstitu- 
tional interference  with  a  right  of  private 
property;  that  it  is  arbitrary,  oppressive, 
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and  unreasonable;  and  finally,  that  it  is  an 
illegal  attempt  to  enforce  the  obligations  or 
assumed  obligations  of  private  civil  con- 
tracts by  penal  legislation. 

As  to  the  nature  of  the  "transfer,"  it  is 
well  recognized  and  admitted  that  the  street 
railroads  of  the  city  and  county  of  San  Fran- 
cisco have  provided  that  passengers  upon 
their  cars  who  have  paid  the  usual  fare  may 
receive  transfers  entitling  them  to  leave  the 
car  at  a  certain  designated  point,  and  there, 
within  a  limited  time,  and  without  further 
payment  of  fare,  but  upon  presentation  and 
delivery  of  the  transfer  check,  pursue  their 
travels  upon  the  connecting  line.  It  is,  then^ 
a  part  oi  the  passenger's  contract  with  tlie- 
conipany  that  he  may  thus  transfer  to  and 
ride  upon  the  connecting  road.  As  condi- 
tions of  this  privilege,  it  is  further  a  part  of 
the  contract  that  the  passenger  shall  board 
the  cars  of  the  connecting  line  at  a  desig- 
nated point,  and  within  a  time  limit  after 
the  issuance  to  him  of  the  transfer  indicated 
by  a  punch  mark  upon  its  face,  and  that  the 
transfer  shall  not  be  transferable  or  assign- 
able to  another,  but,  if  used  at  all,  shall  bo- 
used by  the  person  to  whom  it  is  issued. 
The  paper  slip  or  ticket  designated  a  "trans- 
fer," when  in  the  hands  of  the  passenger,, 
thus  serves  a  twofold  purpose:  First,  to 
the  passenger,  as  an  evidence  of  his  contract 
by  which  he  is  entitled  to  continue  his  jour- 
ney upon  the  connecting  road;  and,  second,, 
to  the  company,  as  a  means  of  identification 
afforded  to  its  conductors  and  servants,  by 
which  they  may  know  that  the  passenger 
presenting  the  transfer  is  entitled  to  ride 
without  further  payment  of  fare.  Such  be- 
ing the  nature  of  the  contract  between  tbe- 
company  and  its  passengier,  consideration 
may  be  paid  to  the  objections  raised  against 
the*  validity  of  this  ordinance. 

The  power  of  the  general  legislature  actinp^ 
within  constitutional  limitations,  to  make 
penal  an  act  theretofore  indifferent  or  even 
innocent,  may  not  be  doubted.  People  v. 
West,  106  N.  Y.  293,  60  Am.  Rep.  452,  12  N. 
E.  610.  This,  however,  is  not  a  statute  of 
the  general  legislature,  but  a  municipal  by- 
law; and  while  it  is  true  that  article  11,  §^ 
11,  of  the  Constitution  of  this  state  express- 
ly confers  upon  a  city  the  power  to  make 
and  enforce  within  its  limits  "all  such  local,, 
police,  sanitary,  and  other  regulations  as  are 
not  in  confiict  with  general  laws,"  this  lan- 
guage is  not  to  be  construed  as  enlarging  the 
powers  which  municipalities  theretofore  en- 
joyed in  these  respects,  but  it  is  merely  an 
express  grant  of  a  power  which  formerly 
they  possessed  by  implication.  People  ex  rel. 
Wilshire  v.  Netoman,  96  Cal.  607,  31  Pac. 
564.  The  ordinance  in  question,  then,  is  to- 
be  scanned  and  judged  like  any  other  munici- 
pal ordinance.  So  judging  it,  regard  is  to 
be  had  to  the  end  sought  to  be  accomplished, 
— whether  that  end  be  a  reasonable  one,  and' 
one  within  the  powers  of  the  municipality  to 
accomplish;  and  regard  is  also  to  he  had  to 
the  question  whether  the  mode  adopted  to 
accomplish  the  end  is  itself  reasonable  or  un- 
reasonable. Street-car  companies  are  pub- 
lic utilities,  which  are  almost  necessities  i» 
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our  present  mode  of  life.  While  in  one  as- 
pect their  ownership  is  private,  and  they  are 
operated  for  private  gain,  in  another  they  are 
servanta  of  the  people,  and  the  lawmaking 
powers  reserve  and  freely  exercise  the  right 
to  regulate  and  control  them  in  their  opera- 
tions. It  is  upon  the  theory,  and  only  upon 
the  theory,  that  they  may  be  operated  for  the 
public  good,  that  a  franchise  permitting  their 
existence  may  be  given;  and  the  power  to 
pass  reasonable  regulations  for  their  opera- 
tion and  management  is  expressly  granted  by 
I  503  of  our  Civil  Code.  It  is  strictly  with- 
in the  power  of  the  municipal  authorities  of 
the  city,  and  properly  within  the  exercise  of 
their  duties,  to  pass  any  reasonable  regula-. 
tions  affecting  street^car  lines,  to  remedy  a 
threatened  or  actual  interference  with  the 
comfort,  convenience,  and  general  welfare  of 
the  traveling  public. 

It  is  urged  against  this  ordinance  that  it 
is  an  attempt  by  penal  legislation  to  enforce 
a  private  civil  contract;  in  other  words,  that 
it  is  an  attempt  to  compel  the  passenger 
who  has  received  his  transfer  to  use  it  with- 
in the  limits  of  his  contract,  and  not  to  vio- 
late that  contract  by  giving  it  to  a  person 
who  may  make  improper  use  of  it.  Could 
it  be  perceived  that  this  was  the  only  pur- 
pose, or  even  the  main  purpose,  of  the  ordi- 
nance in  question,  we  should  be  inclined  to 
hold  that  the  objection  was  fatal,  but  we 
cannot  perceive  that  its  main  object  or  de- 
sign was  to  accomplish  this  result.  Rather, 
we  think  it  clear  that  its  primary  object  is 
to  protect  and  advance  the  convenience  and 
welfare  of  the  traveling  public;  for  if,  to  the 
legislative  mind,  an  abuse  of  the  transfer 
system  has  grown  up,  the  inevitable  result 
of  such  unrestricted  abuse  must  be  one  of 
two  things, — either  that  transfers  would  be 
discontinued  entirely,  to  the  material  injury 
of  the  community,  or  the  transfer  system 
would  be  hedged  and  safeguarded  by  oner- 
ous conditions  and  requirements  for  the  pro- 
tection of  the  company,  which  would  work 
great  inconvenience  to  the  passengers.  It 
was  certainly  right  for  the  supervisors,  if 
they  saw  or  anticipated  the  existence  of 
such  an  evil,  to  destroy  or  avert  it  by  proper 
legislation  tending  to  correct  the  abuse;  and 
it  is  no  objection  to  the  validity  of  an  ordi- 
nance designed  for  this  purpose  that  it  may 
incidentally  tend  to  prevent  frauds,  and 
<*ompel  men  honestly  to  abide  by  their  con- 
tracts. It  is  concluded,  therefore,  upon  this 
pointy  that  the  purpose  of  the  legislation,  to 
promote  the  convenience  and  welfare  of  the 
traveling  public  in  regulating  the  business 
of  the  street-car  companies  of  San  Francisco 
in  their  dealings  with  their  passengers,  is 
legitimate,  and  within  the  scope  of  the  pow- 
ers expressly  granted  to  the  municipal  au- 
thorities. 

But  are  the  means  adopted  to  accomplish 
this  end  unreasonable  or  oppressive,  or  in 
violation  of  any  constitutional  rights  of  the 
citizen?  It  is  here  first  insisted  by  petitioner 
that  the  transfer  issued  to  him  by  the  com- 
pany is  his  property,  and  that  an  essential 
and  inalienable  right  to  the  enjoyment  of 
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property  is  the  right  to  sell,  give  it  away,  or 
otherwise  dispose  of  it.  This,  however,  is 
but  partially  true.  A  man  may  not  be  de- 
prived of  his  property  or  of  his  property 
rights  for  any  private  considerations  what- 
ever, nor  for  considerations  of  public  good, 
without  compensation  first  made;  but  the 
legislature  has  the  unquestioned  right,  and 
every  day  exercises  it,  of  restricting  the  use 
to  which  private  property  may  be  put.  As 
is  said  in  Burdiok  v.  People,  149  111.  600,  24 
L.  R.  A.  152,  36  N.  E.  948:  "The  franchises 
of  railroads  acting  under  charters  or  acts  of 
incorporation  are  of  a  public  nature,  so  far 
as  the  safety,  convenience,  and  comfort  of 
passengers  are  concerned.  The  reasonable 
regulations  affe'cting  the  conduct  of  such 
public  employments  are  fit  subjects  for  legis- 
lative action.  The  lawmaking  power  may 
provide  means  for  remedying  such  evils  as  in 
its  opinion  may  exist  in  the  management  of 
these  public  agencies  of  transportation,  and 
in  doing  so  it  may  sometimes  impose  restric- 
tions which  are  deemed  to  be  necessary  upon 
the  use  and  enjoyment  of  property.  A  man 
is  not  deprived  of  his  property  unless  it  is 
taken  away  from  him  so  that  he  is  devested 
of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  ac- 
tion is  not  to  take  it  away  from  the  owner, 
'when  the  property  whose  use  and  enjoyment 
are  so  limited  is  invested  in  a  business  af- 
fected with  a  public  use,  or  is  used  as  an  ac- 
cessory in  carrying  on  such  business."  But, 
aside  from  this,  in  the  case  of  this  ordinance 
it  cannot  be  perceived  that  its  terms  limit  or 
circumscribe  any  of  the  just  and  legal  rights 
which  a  passenger  receiving  a  transfer  there- 
tofore enjoyed.  In  receiving  it,  he  took  it 
under  the  conditions  above  set  forth.  It  was 
a  part  of  his  contract  that,  if  used,  he  alone 
would  use  it;  and  if  he  sold  it  or  assigned 
it,  or  gave  it  to  another,  to  the  end  that  that 
other  might  use  it,  he  clearly  violated  his 
contract,  and  put  a  fraud  upon  the  company. 
A  court  will  not  hear  with  much  patience 
one  insisting  upon  his  right  to  violate  his 
contract  and  consummate  a  fraud.  The  or- 
dinance in  question,  therefore,  so  far  as  the 
passenger  is  concerned,  leaves  him  all  the 
rights  which  theretofore  he  enjoyed  under 
his  contract,  and  interferes  in  no  way  with 
any  legal  or  legitimate  use  which  at  any  time 
he  could  have  made  of  the  transfer.  At  the 
most,  so  far  as  he  is  concerned,  it  has  but 
made  penal  what  before  was  illegal  and 
against  good  morals. 

Finally,  it  is  urged  against  the  ordinance 
that  by  the  generality  of  its  terms. it  is  un- 
reasonable and  oppressive;  that  every  per- 
son who,  taking  a  transfer,  shall  hand  it  to 
anyone  other  than  the  person  authorized  to 
receive  it,  no  matter  how  innocent  the  act 
may  have  been  in  fact  or  Intent,  is  guilty  of 
a  misdemeanor.  In  illustration  of  the  posi- 
tion it  is  said  that  if  the  conductor  should 
give  to  the  father  traveling  with  his  family 
three  or  four  transfers,  and  he  in  turn  should 
hand  them  over  to  his  wife  and  children,  he 
would  at  once  become  amenable  to  the  ordin- 
ance; that  so,  too,  ^ould  be  the  passenger 
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who  handed  his  transfer  to  another  upon  the 
car,  to  be  delivered  to  the  conductor ;  soj  too, 
would  the  witness  in  court  who  gave  the 
transfer  to  the  judge  for  inspection,  or  the 
judge  who  in  turn  might  deliver  it  to  the 
clerk.  To  some  of  the  objections  thus  pre- 
sented answer  may  be  made  that  the  life  of 
the  transfer  ends  with  the  passage  of  the 
time  indicated  upon  its  face.  It  ceases  then 
to  be  a  transfer, — ^to  have  any  value  at  all 
other  than  that  which  may  attach  to  it  as  a 
bit  of  paper.  But  for  the  more  substantial 
objection  that  the  ordinance,  by  its  terms, 
would  oppress  and  lead  to  the  conviction  of 
persons  guilty  of  no  fraudulent  act,  it  is  to 
be  remembered  that  the  letter  of  a  penal 
statute  is  not  of  controlling  force  and  that 
the  courts,  in  construing  such  statutes,  from 
very  ancient  times,  have  sought  for  the  es- 
sence and  spirit  of  the  law,  and  decided  in 
accordance  with  it,  even  against  express  lan- 
guage ;  and  in  so  doing  they  have  not  found 
it  necessary  to  overthrow  the  law,  but  have 
made  it  applicable  to  the  class  of  persons  or 
the  kind  of  acts  clearly  contemplated  within 
its  scope.  The  rule  was  thus  early  expressed 
in  Bacon's  Abridgment  [p.  250] :  "A  statute 
ought  sometimes  to  have  such  an  equitable 
construction  as  is  contrary  to  the  letter." 
The  oft-cited  instance  of  the  Bologna  law, 
which  enacted  that  whoever  drew  blood  in 
the  streets  should  be  punished  with  the  ut- 
most severity,  was  wisely  held  not  to  apply 
to  the  barber  who  opened  the  veins  of  a  sick 
man  to  aid  in  his  cure.  The  statute  of  Ed- 
ward II.,  declaring  guilty  of  a  felony  any 
person  who  broke  prison,  was  held,  upon  con- 
siderations of  the  most  ordinary  common 
sense,  not  to  apply  to  one  who  did  so  to  es- 
cape from  a  burning  jail.  The  law  declaring 
it  a  felony  to  lay  hands  upon  a  priest,  by  the 
same  principles  of  common-sense  reasoning, 
was  held  not  to  apply  to  one  who  did  so  by 
way  of  kindness  or  warning,  but  only  to  those 
who  acted  with  illegal  or  improper  intent. 
In  United  States  v.  Kirhy,  7  Wall.  482,  19  L. 
ed.  278,  the  act  provided  "that  if  any  persons 
shall  knowingly  and  wilfully  obstruct  or  re- 
tard the  passage  of  the  mail,  or  of  any  driver 
or  carrier,"  etc.  ".  .  .  for  every  such  of- 
fense shall  pay  a  fine  not  exceeding  one  hun- 
dred dollars."  A  mail  carrier  was  arrested 
by  a  state  officer  on  an  indictment  for  mur- 
der. The  act  came  within  the  letter  of  the 
law.  Mr.  Justice  Field,  delivering  the  opin- 
ion of  the  court,  discusses  the  exemption  of 
mail  carriers  from  detention  under  civil  pro- 
cess, but  declares  that  they  are  liable  to  ar- 
rest and  detention  under  criminal  process  for 
acts  mala  in  8e.  Therefore,  notwithstanding 
the  fact  the  defendant  had  "knowingly  and 
wilfully"  retarded  the  mail  carrier,  it  is 
said:  "When  the  acts  which  create  the  ob- 
struction are  in  themselves  unlawful,  the  in- 
tention to  obstruct  will  be  imputed  to  their 
author,  although  the  attainment  of  other  ends 
may  have  been  his  primary  object.  The  stat- 
ute has  no  reference  to  acts  lawful  in  them- 
selves, from  the  execution  of  which  a  tem- 
porary delay  to  the  mails  unavoidably  fol- 
lows.    .    .    .    All  laws  should  receive  a  sen- 
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sible  constructiou.  Greneral  terms  should  be 
so  limited  in  their  application  as  not  to  lead 
to  injustice  or  oppression  or  an  absurd  con- 
sequence. It  will  always  therefore  be  pre- 
sumed that  the  legislature  intended  excep- 
tions to  its  language  which  would  avoid  re- 
sults of  this  character.  The  reason  of  the 
law  in  such  cases  should  prevail  over  its  let- 
ter." In  Donnell  v.  State,  2  Ind.  054,  a  stat- 
ute prohibiting  the  retailing  of  spirituous 
liquors  without  license  contained  no  excep* 
tion  in  favor  of  a  druggist  selling  for  medici- 
nal purposes.  A  druggist  who  had  so  sold 
liquor  was  discharged  after  conviction,  as 
being  clearly  excepted  from  the  intent, 
though  not  the  letter,  of  the  law.  In  State 
V.  Clark,  29  N.  J.  L.  96,  the  stetute  made  it 
a  misdemeanor  for  anyone  to  wilfully  open, 
break  down,  injure,  or  destroy  any  fence.  It 
was  held  not  to  apply  to  the  destruction  of  a 
fence  by  one  who  was  in  its  lawful  posses- 
sion, and  it  is  said  that  the  literal  import 
of  the  terms  and  phrases  implied  will  be  con- 
trolled by  the  objects  which  the  act  was  de- 
signed to  reach.  In  Holmes  v.  Paris,  75  Me. 
559,  it  is  said:  "It  has  been  repeatedly  as- 
serted in  both  ancient  and  modern  cases  that 
judges  may  in  some  eases  decide  upon  a  stat- 
ute even  in  direct  contravention  of  its 
terms."  In  all  of  these  cases  the  apparent 
defect  of  the  statute  is  cured  by  making  it 
apply  according  to  its  spirit  to  the  act  in  its 
nature  illegal  or  fraudulent.  So  here,  not- 
withstanding the  generality  of  the  language, 
no  lawful  or  innocent  use  of  the  transfer 
would  subject  the  passenger  to  the  penalties 
of  the  ordinance.  It  is  concluded,  therefore, 
that  the  ordinance  is  valid,  and  the  prisoner 
is  remanded. 

We  concur:     Beatty,    Ch.   J.;    Temple, 
J.;  MoFarland,  J. 

I  dissent:     Van  Dyke,  J. 

Garontte,  J.,  dissenting: 

I  agree  with  a  great  many  of  the  views  ex- 
pressed by  Mr.  Justice  Henshaw,  but  must 
dissent  from  the  conclusion  declared,  and 
from  his  construction  of  the  ordinance,  as 
evidenced  by  the  language  in  the  closing  por- 
tion of  his  opinion,  to  wit :  "In  all  of  these 
cases  the  apparent  defect  of  the  statute  is 
cured  by  making  it  apply  according  to  its 
spirit  to  the  act  in  its  nature  illegal  or 
fraudulent.  So,  here,  notwithstanding  the 
generality  of  the  language,  no  lawful  or  in- 
nocent use  of  the  transfer  would  subject  the 
passenger  to  the  penalties  of  the  ordinance." 
Stripped  of  immaterial  matters,  the  ordi- 
nance declares  all  persons  guilty  of  a  misde- 
meanor, other  than  some  agent  of  the  com- 
pany, who  "should  deliver,  give,  or  sell,  or 
oiTer  to  deliver,  give,  or  sell,  to  any  other  per- 
son whatsover  a  transfer."  Now,  the  opin- 
ion says  no  innocent  or  lawful  use  of  the 
transfer  by  the  passengec  would  make  him 
guilty  of  a  misdemeanor.  In  other  words, 
as  construed  by  the  opinion,  the  ordinance 
reads  that  any  passenger  "who  gives  away  or 
sells  a  transfer,  with  intent  that  it  shall  be 
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used  by  some  other  party,  is  guilty  of  a  mis- 
demeanor." An  ordinance  so  framed  ap- 
pears to  me  to  be  perfectly  valid,  but  this 
court  has  no  right  to  frame  such  an  ordin- 
aace,  even,  by  construction.  An  ordinance 
of  that  kind  would  be  entirely  dissimilar  to 
the  one  paased  by  the  board  of  supervisors. 
In  sueh  an  ordinance  this  particular  intent 
becomes  the  very  heart  of  the  act,  overshad- 
owing everything  else.  How  can  this  court 
say  that  the  lawmaking  body  passed  any 
such  an  ordinance?  How  can  this  court  even 
say  that  such  body  intended  to  pass  that 
kind  of  an  ordinance?  We  only  Imow  what 
the  intention  of  the  board  of  supervisors  was 
from  what  it  did,  and  this  court  can  only 
measure  and  test  this  act  by  what  it  says.  Ac- 
cording to  the  main  opinion,  a  complaint 
against  a  passenger,  worded  in  the  language 
of  this  ordinance,  would  not  charge  an  of- 
fense; for,  as  there  said,  a  passenger  might 
do  all  the  things  forbidden,  and  still  be  in- 
nocent. It  thus  appears  th^t  a  complaint 
sufficient  to  sustain  a  cause  of  action  must 
go  beyond  anything  found  in  the  ordinance, 
and  allege  that  the  passenger  sold  or  gave 
away  the  transfer  "with  intent  that  it 
should  be  used  by  another  person."  There 
being  no  authority  in  the  ordinance  itself 
which  justifies  the  pleader  in  inserting  these 
words,  he  clearly  has  no  right  to  do  so.  The 
opinion  relies  upon  various  decisions  to  sup- 
port this  liberal  construction  of  the  statute, 
notably  an  ancient  and  somewhat  celebrated 
case  which  arose  imder  the  law  of  Bologna, 
— a  law  which  read  that  "whoever  drew 
blood  in  the  streets  should  be  punished  with 
the  utmost  severity;"  and  it  was  there  held 
that  this  law  did  not  apply  to  the  surgeon 
who  in  his  professional  capacity  bled  a  sick^ 
man  in  the  streets.  I  find  no  faulf  with  the 
decision  of  that  case,  to  the  end  that  the  sur- 
geon was  not  guilty,  but  do  dissent  from  the 
implication  found  in  the  opinion  here, — that 
certain  classes  of  persons  could  be  legally 
convicted  of  violating  a  law  so  worded  if 
found  on  our  statute  books.  The  indefinite- 
ness  of  the  penalty  is  only  a^  fair  illustration 
of  the  indefiniteness  of  the  entire  act.  A  law 
.so  worded  is  beyond  all  salvation  by  con- 
struction, and  that  case  is  not  valuable  as 
an  authority  here.  For  many  reasons  I  am 
4]uite  clear  that  such  a  law  in  these  times 
would  not  stand  the  test  of  judicial  scru- 
tiny for  a  second.  To  support  the  validity 
of  a  law  of  that  kind  at  the  present  time  by 
construction  would  partake  rather  of  the 
character  of  Solomonic  justice,  as  adminis- 
tered by  that  great  King  in  the  celebrated 
trial  of  the  title  to  the  baby.  I  have  a  curi- 
osity to  know  what  decision  would  have  been 
rendered  by  the  Bologna  court  if  some  pub- 
lic-spirited citizen,  similar  to  those  we  have 
in  these  days,  for  the  purpose  of  testing  this 
law  had  drawn  blood  in  great  quantities  in 
the  street  by  slashing  the  throat  of  a  goat  or 
an  ox.  If  a  question  similar  in  principle  to 
the  one  here  presented  came  before  the  cadi 
who  sits  daily  upon  his  mat  in  front  of  the 
opening  of  his  tent,  administering  justice  un- 
der the  soothing  fumes  of  his  hookah,  from 
whose  decisions  there  is  no  appeal,  and  who 
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acts  as  judge,  jury,  and  attorney,  untram- 
meled  by  legislatures  and  constitutions,  I 
have  no  doubt  but  that  he  would  enforce  the 
ordinance,  promptly  declare  the  prisoner 
guilty,  and  probably  affix  the  penalty  at  a 
line  of  five  goats  and  a  heifer,  and  do  it  all 
within  a  few  minutes;  for  he  administers 
justice  on  very  general  principles,  and  makes 
the  law  fit  the  case.  But  the  practice  and 
procedure  are  different  in  this  country.  In 
the  days  when  the  Bologna  case  was  decided, 
in  that  and  similar  jurisdictions  such  a 
thing  as  the  invalidity  of  a  law  was  not 
known.  The  power  that  made  the  law  was 
supreme.  Every  law  was  a  constitution  un- 
to itself,  and  woe  betide  the  judge  who  would 
have  the  temerity  to  set  it  aside.  His  prob- 
able fate  would  be  to  be  "punished  with  the 
utmost  severity."  Things  in  these  days  and 
in  this  country  are  not  as  they  were  in  those 
days  and  in  those  countries,  llie  Indiana 
case  cited  in  the  opinion,  as  to  the  selling  of 
liquor,  is  opposed  to  the  later  case  of  Com. 
V.  Kimball,  24  Pick.  370,  where  Chief  Jus- 
tice Shaw  says:  "If  the  law  is  more  re- 
strictive in  its  present  form  than  the  legisla- 
ture intended,  it  must  be  regulated  by  legis- 
lative action."  I  fully  indorse  the  doctrine 
of  United  States  v.  Kirhy,  7  Wall.  482,  19  L. 
ed.  278,  as  to  the  stoppage  of  the  United 
States  mails.  The  court  there  said:  "The 
statute  of  Congress  by  its  t^rms  applies  only 
to  persons  who  'knowingly  and  wilfully*  ob- 
struct or  retard  the  passage  of  the  mail  or  of 
its  carrier;  that  is,  to  those  who  know  that 
the  acts  performed  will  have  that  effect,  and 
perform  them  with  the  intention  that  such 
shall  be  their  operation."  I  find  nothing  in 
that  case  supporting  the  construction  given 
the  ordinance  in  this  case.  And  I  venture  to 
say  that  no  case  can  be  found  where,  by  ju- 
dicial construction,  a  specific  particular  in- 
tent has  been  placed  in  a  statute.  If  by  con- 
struction you  may  inject  the  words  into  this 
ordinance,  "with  intent  that  it  shall  be 
used,"  then  it  seems  that  the  legislature  has 
enacted  a  vast  mass  of  useless  legislation; 
for  by  the  language  of  a  hundred  different 
sections  of  the  Penal  Code  various  acts  are 
declared  to  be  either  felonies  or  misdemean- 
ors, when  done  with  a  certain  particular  in- 
tent. If  the  certain  intent  may  be  supplied 
by  construction,  it  was  idle  to  insert  in  H 
these  various  sections.  For  example,  §  356 
of  the  Penal  Code  reads:  "Every  person 
who  cuts  out,  alters,  or  defaces  any  mark 
made  upon  any  log,  lumber,  or  wood,  or  puts 
a  false  mark  thereon,  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  is 
guilty  of  a  misdemeanor."  In  the  absence  of 
a  particular  intent  in  this  statute,  would  the 
court  legislate  a  certain  intent  into  it?  How 
would  a  court  know  what  intent  to  insert? 
Naturally,  I  should  have  supposed  the  intent 
to  be  inserted  in  this  statute  would  have  been 
an  intent  to  appropriate  the  "log,  lumber,  or 
wood."  Yet  not  so,  for  the  intent  named  is  an 
intent  "to  prevent  the  owner  from  discovering 
its  identity."  It  is  thus  plain  that  a  court 
cannot  do  these  things,  for  the  reason,  among 
many  reasons,  that  it  does  not  and  cannot 
know  what  intent  the  legislature  had  in  mind. 
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V. 

Milo  H.  WAGAR. 

(185  lU.  195.) 

1.  Labels  and  trademarks  are  not  the 
subject  of  forsery  at  commom  law, — at 
least  where  the  trademark  or  label  cannot  be 
made  the  basis  for  a  suit  against  the  alleged 
Issuer  for  deceit  or  warranty. 

a.  statutory  authority  to  Issue  search 
warrants  for  forged  bank  notes  or  other 
forged  Instruments,  or  the  tools,  machinery, 
or  materials  for  making  them,  does  not  In- 
clude forged  trademarks,  labels,  caps,  corks, 
cases,  bottles,  or  boxes,  or  the  machinery  for 
nvakiog  them. 

8.  A  search  fi'arrant  Is  void  which  mere- 
ly directs  the  bringing  of  the  property  before 
the  officer  who  issued  It,  where  the  statute 
provides  that  the  property  and  the  person  in 
whose  possession  it  is  found  shall  be  brought. 

4.  Certiorari  lies  to  review  the  action  of  a 
Justice  of  the  peace  In  Issuing  a  search  war- 
rant not  authorized  by  statute. 

(April  17,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellat^  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  annulling  proceedings  of  de- 
fendant, a  justice  of  the  peace,  in  issuing  a 
search  warrant.    Affirmed, 

Statement  by  Crais»  J.: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
cricuit  court  <H  O)ok  county,  wherein  the 
circuit  court,  upon  the  petition  of  Milo  H. 
Wagar,  the  appellee,  for  a  writ  of  certiorari 
as  at  common  law,  entered  a  judgment  that 
"the  record  and  proceedings  brought  before 
it  in  the  case  of  the  people  of  the  state  of 
Illinois  against  No.  265  Fifth  avenue,  Chi- 
cago, Cook  county,  Illinois,  before  Randall 
H.  White,  a  justice  of  the  peace  in  and  for 
the  town  of  South  Chicago,  in  the  county  of 
Cook  and  state  of  Illinois,  are  manifestly  il- 
legal, erroneous,  and  void  in  law,  and  wholly 
without  effect,  and  that  such  proceedings  are 
hereby  yacated,  annulled,  and  set  aside." 
Randall  H.  White,  the  appellant,  was  the 
justice  of  the  peace  before  whom  the  judg- 
ment was  rendered  which  was  called  in  ques- 
tion by  the  petition  for  certiorari.  The  com- 
plaint made  before  the  justice,  as  shown  by 
the  petition,  was  substantially  as  follows: 
"William  M.  Copeland,  being  duly  sworn,  up- 
on his  oath  deposes  and  says  that  certain 
forged  and  counterfeit  trademarks,  labels, 
bottles,  caps,  corks,  cases,  boxes,  dies,  stamps, 
stencils,  plates,  names,  and  signatures,  pur- 
porting to  be  the  true  and  genuine  trade- 
marks, labels,    bottles,   caps,    corks,   cases, 

Note. — On  the  question.  What  may  be  the 
subject  of  forgery? — see  note  to  People  v. 
Mnnroe  (Cal.)  24  L.  R.  A.  S3 :  also  the  case  of 
State  y.  Eyans  (Mont.)  28  L.  R.  A.  127,  on  the 
forgery  of  worthless  Instruments. 
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boxes,  dies,  stamps,  stencils,  plates,  names, 
and  signatures  of  James  E.  Pepper  &  Co.,  of 
Lexington,  Kentucky;  the  same  as  to  J.  A. 
Gilka,  of  the  city  of  Berlin,  Germany;  also. 
Dr.  J.  G.  B.  Siegert  &  Hijos,  of  Port  of  Spain, 
Island  of  Trinidad,  British  West  Indies;  John 
De  Kuyper  &,  Son,  Rotterdam,  Holland ;  Mar- 
tell  &  Co.,  of  Cognac,  France;  Benedictine 
Co.,  of  Fecamp,  France ;  W.  A.  Gaines  &  Co., 
of  Frankfort,  Kentucky;  Coates  &  Co.,  Ply- 
mouth, England;  Booth  &  Co.,  London,  Eng- 
land; Martini  &  Rossi,  Italy;  Joseph  F.  Boll, 
of  Isere,  France;  John  Jameson  &  Son,  Lim> 
ited,  Dublin,  Ireland;  G.  H.  Mumm  &,  Co., 
Reims,  France;  Edward  Pernod,  Couvet; 
Switzerland;  H.  Underberg-Albrecht,  Rhein- 
berg,  Germany;  Field,  Son  &  Co.,  of  London, 
England ;  Louis  Roederer,  of  Reims,  France ; 
Paris,  Allen  &  Co.,  of  New  York  City;  Axel 
Bagge  &  Co.,  of  Ooteborg,  Sweden;  Jorgen  B. 
Lysholm,  of  Throndhjem,  Norway;  Johi> 
Ramsay,  of  Port  Ellen,  Islay,  Scotland;  L. 
Gamier,  of  France;  E.  H.  Taylor,  Jr.,  &  Co., 
of  Frankfort,  Kentucky;  Hiram  Walker  & 
Sons,  Limited,  of  Canada;  E.  &  J.  Burke, 
Limited,  of  Dublin,  Ireland;  Cook,  Bern- 
heimer  &  Co.,  of  New  York  City;  also,  cer- 
tain tools,  machinery,  and  printing  presses, 
cuts,  type,  and  other  materials  used  for  mak- 
ing the  said  forged  and  counterfeit  trade- 
marks, labels,  bottles,  caps,  corks,  cases,  box- 
es, dies,  stamps,  stencils,  plates,  names,  and 
signatures,  which  said  forged  and  counter- 
feit trademarks,  labels,  bottles,  caps,  corks, 
cases,  boxes,  dies,  stamps,  stencils,  plates, 
names,  and  signatures,  and  the  tools,  ma- 
chinery, printing  presses,  cuts,  type,  and 
other  materials  for  making  the  same,  were 
forged  and  counterfeited,  and  used  for  the 
unlawful  purpose  of  cheating  and  defrauding 
some  person,  body  corporate,  by  some  person 
or  persons  unknown  to  this  affiant.  And  ho- 
yerily  believes  that  a  large  number  of  said 
forged  and  counterfeit  trademarks,  labels, 
bottles,  caps,  corks,  cases,  boxes,  dies,  stamps, 
stencils,  plates,  names,  and  signatures,  and 
the  tools,  machinery,  printing  presses,  type, 
cuts,  and  other  materials  for  making  the 
same,  are  now  concealed  in  and  about  the^ 
building  and  premises  of  No.  266  Fifth  ave- 
nue, and  the  basement  connected  therewith, 
all  in  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois,  and  that  the  following^ 
are  some  of  the  reasons  for  such  belief: 
First,  that  one  of  the  agents  of  said  affiant 
reports  to  him  that  he,  said  agent,  saw 
shipped  away  from  said  premises  on  the  18th 
day  of  January,  1898,  about  twenty  cases  of 
counterfeit  and  bogus  Martini  &,  Rossi  Ver- 
mouth, having  stamped  thereon  forged  marks 
and  signatures  purporting  to  be  the  true  and 
genuine  marks  and  signatures  of  Martini  & 
Rossi,  and  also  reports  that  he  saw  on  said 
date  a  large  number  of  forged  and  counter- 
feit cases,  purporting  to  be  the  true  and  gen- 
uine cases  of  James  Hennessy  &  Co.,  stored 
on  said  premises." 

Upon  the  complaint  so  made  the  justice 
issued  a  warrant,  which,  among  other  things. 
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contained  the  following:  **We  therefore 
command  you,  with  necessary  and  proper  as- 
sistance, to  enter  in  the  daytime  the  said 
premises,  and  there  diligently  search  for 
said  goods  and  chattels,  and,  if  the  same  or 
any  part  thereof  be  found  on  such  search, 
that  you  bring  the  goods  and  chattels  so 
found  before  the  said  justice,  or,  in  case  of 
his  absence,  before  some  other  justice  of  the 
peace  in  said  Cook  county,  to  be  disposed  of 
according  to  law."  The  warrant  was  deliv- 
ered to  William  Breen,  a  constable,  and  by 
faim  returned  on  January  20,  1898,  with  the 
following  indorsement  thereon: 

Executed  the  within  writ  by  searching  the 
within-mentioned  premises  between  sunrise 
and  sunset  of  the  19th  day  of  January,  1898, 
and  taking  therefrom  articles  found  in  the 
possession  of  M.  H.  Wagar,  to  wit:  Fifty- 
two  bottles  alleged  Hennessy  brandy,  having 
forged  and  counterfeit  labels  attached ;  twen- 
ty-three bottles  alleged  Chartreuse,  having 
forged  and  counterfeit  labels  attached; 
one  case  alleged  Angostura  Bitters,  pint  bot- 
tles, as  described  in  complaint;  one  case  al- 
leged Angostura  Bitters,  quart  bottles,  hav- 
ing forged  and  counterfeit  labels,  as  shown 
in  the  complaint;  one  quart  bottle  alleged 
Angostura  Bitters,  having  forged  and  coun- 
terfeit labels  attached,  as  described  in  the 
complaint.  Dated  this  20th  day  of  January, 
1898.  Costs  and  expenses,  eight  men  and 
team,  $20.  William  BreeE.,  Constable. 

The  articles  seized,  in  part,  having  been 
brought  before  the  justice  of  the  peace,  a 
hearing  was  had,  and  the  justice  adjudged 
the  labels,  trademarks,  names,  and  signatures 
attached  to  certain  of  the  bottles  so  seized 
to  be  forged  and  counterfeit  labels,  trade- 
marks, names,  and  signatures,  and  direct- 
ed that  said  labels,  trademarks,  names,  and 
signatures  attached  to  said  bottles  so  pro- 
duced be  safely  kept  by  said  William  Breen 
M>  long  as  necessary,  for  the  purpose  of  be- 
ing produced  or  used  in  evidence  on  any  trial, 
and,  as  soon  as  might  be  afterwards,  to  be 
burned  or  otherwise  destroyed  under  the  di- 
rection ef  the  said  justice  of  the  peace,  ap- 
pellant herein,  and  that  as  to  the  other  la- 
bels, trademarks,  names,  and  signatures  at- 
tached to  the  articles  as  mentioned  in  said 
constable's  return,  adjudged  that  each  and 
all  were  forged  and  counterfeit  labels,  trade- 
marks, names,  and  signatures  attached  to 
bottles,  as  alleged^  and  found  upon  appellee's 
premises. 

JtfesffTS.  Bamdall  H.  Wbite,  in  propria 
persona,  and  Charlton  A  Copeland,  for 

ajfpellant: 

The  writ  of  certiorari  should  not  have 
been  issued  in  this  case. 

Certiorari,  as  at  common  law,  is  an  ex- 
traordinary proceeding  in  our  practice,  and 
is  only  allowable  in  cases  where  there  is  no 
other  remedy,  and  where  the  injury  or  wrong 
eomplalned  of  is  irreparable  and  cannot  be 
prevented  or  compensated  for,  save  by  pro- 
hibiting the  inferior  tribunal  from  proceed- 
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ing  further,  and  by  setting  aside  and  annid- 
ling  the  proceedings  had  therein. 

Mason  d  T,  Special  Drainage  Dist.  Comrs. 
V.  Griffin,  134  111.  340,  25  N.  K  996;  Hyslop 
V.  Finch,  99  111.  171;  Union  Drainage  Dist, 
Comrs.  V.  Volke,  163  111.  243,  45  N.  E.  415; 
Ennis  v.  Ennis,  110  111.  78;  People  ex  rel. 
Schuylerville  d  U.  R.  R.  Co,  v.  Beits,  55  N. 
Y.  000;  Hamilton  v.  Harwood,  113  111.  154; 
Doolittle  V.  Galena  &  C,  Union  R.  Co.  14  111. 
381 ;  Bcates  v.  Chicago  d  N.  W,  R,  Co.  104 
111.  93;  Trustees  of  Schools  v.  Shepherd,  139 
111.  114,  28  N.  E.  1073;  Wright  v.  Carrollton 
Highway  Comrs.  150  111.  138,  36  N.  £.  980; 
Harvey  v.  Dean,  62  111.  App.  41. 

The  common-law  writ  is  not  a  writ  of 
right,  but  issues  only  upon  proper  cause 
shown. 

Trustees  of  Schools  v.  School  Directors,  88 
111.  100;  Mason  d  T.  Special  Drainage  Dist. 
Comrs.  V.  Griffin,  134  111.  330,  25  N.  E.  995; 
Board  of  Supers,  v.  Magoon,  109  111.  142; 
Lees  V.  Drainage  Comrs.  24  111.  App.  48?  ; 
Chapman  v.  Dist.  No.  3  Drainage  Comrs.  28 
111.  App.  17;  Hyslop  v.  Finch,  99  111.  171. 

The  defendant  may  appeal  from  the  judg- 
ment of  the  justice  of  the  peace  in  criminal 
cases  to  the  county  or  circuit  court  of  the 
county. 

Hurd  (111.)  Stat.  chap.  79,  $  172,  p.  972; 
Com.  V.  Gaming  Implements,  119  Mass.  332. 

The  petition  or  affidavit  upon  which  the 
writ  issues  serves  the  purpose  of  an  assign- 
ment of  errors,  and  no  irregularities  will  be 
considered  except  such  as  are  pointed  out 
therein,  although  they  are  apparent  of  rec- 
ord. 

State  V.  Kirhy,  6  N.  J.  L.  835 ;  Griffith  v. 
West,  10  N.  J.  L.  350;  New  Jersey  R.  d 
Transp.  Co.  v.  Suydam,  17  N.  J.  L.  69. 

By  appearing  and  going  to  trial,  irregu- 
larities in  respect  to  the  summons,  defects  in 
the  warrant  upon  which  the  defendant  was 
apprehended,  and  errors  committed  in  ad- 
journing the  case,  are  waived. 

Clifford  V.  Overseer  of  Poor,  37  N.  J.  L. 
152. 

The  complaint  was  sufficient  to  give  juris- 
diction. 

The  property  to  be  seized,  considering  its 
nature  and  use,  was  sufficiently  described. 

Dwinnels  v.  Boynton,  3  Allen,  310;  State 
V.  Whiskey,  54  N.  H.  164. 

The  warrant  did  not  command  the  officer 
to  bring  any  person  before  the  justice,  but 
actual  notice  was  given  to  appellee,  and  he 
responded  in  person  and  by  his  attorneyB. 
What  purpose  would  have  been  served  by 
bringing  him  into  court,  that  was  not  served 
by  his  coming  as  he  did? 

Tewalt  V.  /rtrin,  164  111.  592.  46  N.  E.  13; 
Ma^on  d  T.  Special  Drainage  Dist.  Comrs.  v. 
Griffin,  134  111.  348,  25  N.  E.  995;  Huston  ▼. 
Clark,  112  111.  350;  Miles  v.  Goodwin,  35  111. 
53;  Baldwin  v.  Murphy,  S2  111.  485;  Scott 
V.  People,  59  111.  App.  112;  Schofield  v.  Pope, 
104  111.  130. 

There  is  no  property  or  property  right  in 
and  to  the  sixteen  forged  and  counterfeit  la- 
bels detained  by  the  order  of  the  justice. 

Langdon  v.  People,  133  111.  383,  24  N.  E. 
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874;  Olennon  v.  BHUon,  155  lU.  232,  40  N. 
£.  594. 

Such  articles  are  evidence  belonging  to  the 
public  and  to  the  people,  to  be  used  against 
the  person  in  whose  possession  they  are 
found,  in  any  trial  growing  out  of  a  viola- 
tion of  the  statutes  prohibiting  the  posses- 
sion of  such  articles. 

State  V.  Flynn,  36  N.  H.  64. 

Forged  labels,  trademarks,  names,  and 
signatures  are  covered  by  the  words  '^forged 
instruments/'  under  division  8  of  our  Crimi- 
nal Code. 

Langdon  v.  People,  133  111.  382,  24  N.  £. 
874 ;  Boyd  v.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Com.  v. 
Dana,  2  Met.  329;  Glennon  v.  Britton,  155 
111.  232,  40  N.  E.  594;  Atty.  Oen.  v.  Boston 
Municipal  Ct.  Justices,  103  Mass.  456; 
Spalding  v.  Preston,  21  Vt.  9,  50  Am.  Dec. 
68 ;  Thompson  Lumber  Co.  v.  Mutual  F.  Ins. 
Co.  66  111.  App.  261. 

At  common  law,  to  constitute  forgery  the 
instrument  need  not  be  such  as,  if  genuine, 
would  be  legally  valid. 

8  Am.  &  Eng.  Enc.  Law,  p.  478 ;  Garmire  v. 
State,  104  Ind.  444,  4  N.  £.  54 ;  Reed  v.  State, 
28  Ind.  396;  Shannon  v.  State,  109  Ind.  407, 
10  N.  E.  87;  Com.  v.  Ray,  3  Gray,  441. 

Any  writing  in  such  form  as  to  be  the 
means  of  defrauding  another  may  be  the  sub- 
ject of  forgery,  or  alterations  in  the  nature 
of  forgery. 

8  Am.  i.  Eng.  Enc  Law,  p.  478;  Berrisford 
▼.  State,  66  Ga.  53;  Arnold  v.  Cost,  3  Gill 
A  J.  219,  22  Am.  Dec.  302. 

When  a  trademark  or  label  can  be  made 
the  basis  of  a  suit  against  the  alleged  issuer 
in  an  action  for  deceit  or  warranty,  then  to 
falsely  appropriate  such  a  trademark  or  la- 
bel is  forgery. 

Wharton,  Crim.  Law,  10th  ed.  §  690;  Reg. 
V.  Smith,  8  Cox,  C.  C.  32 ;  People  v.  Molins, 
7  N.  Y.  Crim.  Rep.  61,  10  N.  Y.  Supp.  130; 
Vogi  V.  People,  59  111.  App.  684;  Cohn  v. 
People,  149  III.  486,  23  L.  R.  A.  821,  37  N.  E. 
60. 

When  the  precedent  words  exhaust  a  whole 
genus  the  general  term  is  held  to  refer  to  a 
larger  class. 

McKeon  v.  Wolf,  77  111.  App.  325;  Max- 
well V.  People,  158  111.  254,  41  N.  E.  995; 
Langdon  v.  People,  133  111.  382,  24  N.  E.  874. 

Messrs.  Collins  A  Fletoher  for  appellee. 

CraiSf  *f*»  delivered  the  opinion  of  the 
court: 

A  justice  of  the  peace  in  this  state  is  a 
court  of  limited  jurisdiction.  It  has  and  can 
exercise  no  powers  except  those  conferred  by 
the  statute,  and,  whenever  it  assumes  juris- 
diction in  a  case  not  conferred  by  the  stat- 
ute, its  acts  are  null  and  void.  Moore,  Jus- 
tice, §  36,  p.  18 ;  Robinson  v.  Harlan,  2  111. 
237;  Bowers  v.  Green,  2  111.  42;  Evans  v. 
Pierce,  3  111.  468.  It  is  also  well  settled  that 
a  justice  of  the  peace  has  no  jurisdiction  to 
issue  a  search  warrant  except  in  cases  pro- 
vided by  law.  Moore,  Crim.  Law,  |  141 ; 
Cooley,  Const.  Lim.  6th  ed.  364.  It  therefore 
becomes  important  to  determine  what  power 
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has  been  conferred  upon  justices  of  the  peace 
to  issue  search  warrants.  The  authority  to 
issue  a  search  warrant  in  this  state  will  be 
found  in  division  8  of  chapter  38  of  the  Crim- 
inal Code,  §  1  of  which  provides  that  a  war- 
rant may  issue  for  stolen  or  embezzled  goods. 
Section  2  provides  that  any  judge  or  justice 
may,  on  like  complaint  made  on  oath,  issue 
search  warrants,  when  satisfied  that  there 
is  a  reasonable  cause,  in  four  instances:  ( 1 ) 
"To  seach  for  and  seize  counterfeit  or  spuri- 
ous coin,  forged  bank  notes  and  other  forged 
instruments,  or  tools,  machinery  or  materi- 
als prepared  or  provided  for  making  either 
of  them;"  <2)  obscene  books;  (3)  lottery 
tickets,  etc.;  (4)  gaming  apparatus.  The 
appellant,  as  we  undersUind  the  argument, 
relies  upon  the  following  clause  of  the  stat- 
ute: ''To  seach  for  and  seize  counterfeit  or 
spurious  coin,  forged  bank  notes  and  other 
forged  instruments,  or  tools,  machinery,  or 
materials  prepared  or  provided  for  making 
either  of  them," — as  conferring  the  power  to 
issue  the  search  warrant  in  question.  The 
contention  is  that  forged  and  counterfeit 
trademarks,  labels,  caps,  corks,  cases,  bottles, 
boxes,  dies,  stamps,  stencils,  plates,  names, 
and  signatures,  together  with  tools,  machin- 
ery, printing  presses,  type,  cuts,  and  other 
materials  for  making  the  same,  are  embraced 
within  the  meaning  of  the  clause  "other 
forged  instruments,"  and  it  is  insisted  that 
the  words  "other  forged  instruments"  are 
sufficiently  comprehensive  to  include  such 
articles.  If,  however,  labels  and  trademarks 
are  not  properly  embraced  within  the  subject 
of  forgery,  then  they  will  not  fall  within  the 
designation  of  forged  instruments.  The 
weight  of  authority  seems  to  be  that  labels 
and  trademarks  are  not  the  subject  of  forg- 
ery at  common  law.  In  2  Bishop,  Crim. 
Law,  8th  ed.  §  536,  the  author  says:  In 
England  it  was  the  business  of  one  Borwick 
to  put  up  for  the  market,  inclosed  in  printed 
wrappers,  two  kinds  of  powders,  called,  re- 
spectively, 'Borwick's  Baicing  Powders'  and 
'Borwick's  Egg  Powders.'  Another  printed 
wrappers  of  his  own,  imitating  these,  and 
put  in  them  his  own  powders,  selling  them 
as  Borwick's.  For  this  he  was  indicted  as 
for  forgery,  but  the  judges  deemed  that, 
though  he  was  probably  criminally  liable  In 
another  form,  what  he  did  came  short  of  this 
offense.  And  plainly  not  so.  In  words  em- 
ployed by  the  learned  judges,  the  genuine  la- 
bel put  by  Borwick  upon  his  powders  could 
not  be  deemed  a  writing  of  legal  validity, 
however  useful  it  was  to  him  as  an  advertise- 
ment or  a  trademark.  Reg.  v.  Smith,  8  Cox, 
C.  C.  32,  is  a  leading  case  on  the  question.  In 
the  decision  of  the  case,  Pollock,  C.  B.,  said : 
"The  defendant  may  have  been  guilty  of  ob- 
taining money  under  false  pretenses.  Of 
that  there  can  be  no  doubt.  But  the  real  of- 
fense here  was  the  issuing  of  a  false  wrapper, 
and  inclosing  false  stuff  within  it.  The  is- 
suing of  this  wrapper  without  the  stuff  with- 
in would  be  no  offense.  In  the  printing  of 
these  wrappers  there  is  no  forgery.  The  real 
offense  is  the  issuing  of  them  with  the  fraud- 
ulent  matter    in    them.    .    «    ^    They 
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merely  wrappers,  and,  in  their  present  shape, 
1  doubt  whether  they  are  anything  like  a 
dooiment  or  instrument  which  is  the  subject 
of  forgery  at  common  law.  To  say  that  they 
belong  to  that  class  of  instruments  seems  to 
me  to  be  confounding  things  which  are  es- 
sentially different.  It  might  as  well  be  said 
thxi,  if  one  tradesman  used  brown  paper  for 
YiTappers  of  the  same  description  as  another 
tradesman,  he  could  be  accused  of  forging  the 
brown  paper."  Justice  Willes  said:  *'This 
is  not  one  of  the  different  kinds  of  instru- 
ments which  may  be  the  subject  of  forgery. 
It  is  not  made  the  subject  of  forgery  simply 
by  reason  of  the  assertion  of  that  which  is 
false.  In  cases  like  the  present  the  rem- 
edy is  well  known.  The  prosecutor  may,  if 
he  pleases,  file  a  bill  in  equity  to  restrain 
the  defendant  from  using  the  wrapper,  and 
he  may  also  bring  an  action  at  law  for  dam- 
ages, or  he  may  indict  him  for  obtaining 
money  under  false  pretenses.  But  to  convert 
this  into  the  offense  of  forgery  would  be  to 
s^ain  the  rule  of  law."  As  establishing  a 
contrary  doctrine,  we  have  been  referred  to 
8  Am.  &  Eng.  Enc.  Law,  p.  480,  where  the  au- 
thor says :  '^The  false  writing  of  any  instru- 
ment calculated  to  deceive,  and  which,  if  gen- 
uine, might  subject  the  person  signing  it 
to  damages,  is  forgery, — such  as  .  .  . 
trademark  or  label,  where  it  can  be  made  the 
basis  of  an  action  for  deceit  or  warranty 
against  the  alleged  issuer."  In  support  of 
the  doctrine  announced,  Reg,  v.  Smith,  8  Cox, 
C.  C.  32,  is  cited  ,*  but,  as  has  been  seen,  that 
case  lays  down  a  different  rule.  Wharton, 
Crim.  Law,  10th  ed.  §  600,  is  also  cited,  where 
the  author,  in  substance,  says  that,  when  a 
trademark  or  label  can  be  made  a  basis  for  a 
suit  against  the  alleged  issuer  in  an  action 
for  deceit  or  warranty,  then  to  falsely  appro- 
priate such  trademark  or  label  is  forgery. 
But  here,  whether  the  trademarks  or  labels 
are  of  the  character  named  by  the  author,  so 
as  to  bring  them  within  the  rule  indicated  by 
him,  does  not  appear  from  the  proceedings 
before  the  justice.  As  we  understand  it, 
forgery,  at  common  law,  is  the  false  making 
or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  a 
foundation  of  legal  liability.  2  Bishop,  Crim. 
Law,  $  523.  The  trademarks  and  labels  in 
question  do  not,  as  we  understand  it,  fall 
within  the  definition  indicated. 

But  it  is  argued  that  the  articles  men- 
tioned in  the  complaint  upon  which  the 
search  warrant  was  issued  may  be  and  are 
included  within  the  words  of  the  statute 
''other  forged  instruments,"  and,  hence,  if  the 
warrant  is  not  authorized  at  common  law, 
it  is  by  statute.  In  Shirk  v.  People,  121  111. 
61, 11  K.  E.  888,  following  a  well-established 
rule  of  the  construction  of  statutes,  it  was 
held  that  under  a  statute  making  it  criminal 
to  make  or  pass  a  fictitious  bill,  note,  or 
check,  or  other  instrument  in  writing  for  the 
payment  of  money,  the  words  "other  instru- 
ments in  writing"  will  only  include  such  in- 
struments as  are  of  the  same  class  or  kind  as 
those  enumerated,  such  as  money,  bonds,  due- 
bills,  and  other  instruments  in  writing  con- 
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taining  an  absolute,  unconditional  promise 
or  obligation  to  pav  a  sum  of  money  or  per- 
sonal property.  The  same  doctrine  was  re- 
iterated in  the' late  case  of  Gundling  v.  Chi- 
cago, 176  111.  340,  48  L.  R.  A.  230,  52  N.  £. 
44.  The  same  rule  was  declared  in  Cecil  v. 
Qreeti,  161  111.  265,  32  L.  R.  A.  566,  43  N.  £. 
1105;  and  Wilson  v.  Sanitary  Dist.  133  111. 
443,  27  N.  E.  203.  See  also  Sandiman  v. 
Breach,  7  Barn.  &  C.  90.  Langdon  v.  People, 
133  111.  382,  24  N.  £.  874,  has  been  cited  as 
an  authority  sustaining  appellant's  position. 
There  is,  however,  nothing  in  that  case  in 
conflict  with  the  authorities  above  cited. 
There  Langdon  was  indicted  for  forging  the 
signature  of  a  county  judge,  under  $  114  of 
division  1  of  the  Criminal  Code,  which  pro- 
vides that  "every  person  who  shall  .  .  . 
forge  or  counterfeit  the  signature  of  any  pub- 
lic ofiicer  .  .  .  shall  be  imprisoned  in 
the  penitentiary,"  etc. ;  and  it  was  held  that 
the  words  "other  forged  instruments"  were 
broad  enough  to  cover  a  forged  certificate  of 
a  county  judge.  But  there  is  a  wide  differ- 
ence between  an  instrument  containing  the 
forged  signature  of  a  public  officer,  and  trade- 
marks and  labels.  A  person  found  guilty 
of  forging  the  former,  under  §  114  of  division 
1  of  the  Criminal  Code,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  year 
nor  more  than  twenty  years ;  but  the  falsifi- 
cation of  the  latter  articles,  under  §§116  and 
116,  is  not  forgery,  but  a  mere  misdemeanor, 
for  which  a  fine  not  exceeding  $200  may  be 
imposed.  We  find  ho  provision  of  the  Crim- 
inal Code  that  the  simulation  of  trademarks 
and  labels  or  names  and  signatures  is  forg- 
ery. They  are  not  of  the  same  class  or  kind 
as  counterfeit  or  spurious  coin  and  forged 
bank  notes,  and  hence  they  cannot  be  regard- 
ed as  forged  instruments,  within  the  meaning 
of  the  statute.  In  the  Langdon  Case  the 
public  document  had  been  seized  and  taken 
from  the  possession  of  the  defendant  under  a 
search  warrant,  and  the  7ital  question  was 
whether  it  should  be  admitted  in  evidence; 
and  in  the  decision  of  the  case  we  held  that, 
although  papers  may  be  illegally  taken  from 
the  possession  of  a  party  against  whom  they 
are  offered,  it  is  no  objection  to  their  admis- 
sibility, if  they  are  pertinent  to  the  issue. 
The  court  will  not  take  notice  of  how  they 
were  obtained.  If,  therefore,  the  statute 
did  not  authorize  a  search  warrant  for  bogus 
trademarks,  labels,  names,  and  signatures,  as 
we  are  satisfied  it  did  not,  the  justice  of  the 
peace  had  no  jurisdiction  to  issue  a  search 
warrant,  and  his  action  was  void. 

There  is  another  fatal  defect  in  the  pro- 
ceeding. The  search  warrant  issued  by  the 
justice  directed  the  officer  to  diligently 
search  for  the  goods  and  chattels,  and,  if  the 
same  or  any  part  thereof  be  found,  to  bring 
the  same  before  the  justice  of  the  peace ;  but 
the  warrant  nowhere  contains  a  direction 
that  he  shall  also  bring  with  him  the  person 
in  whose  possession  the  goods  are  found.  Sec- 
tion 3  of  division  8  of  the  Criminal  Code 
(Kurd's  Rev.  Stat.  1897)  expressly  provides 
that  the  warrant  shall  direct  the  officer  "to 
bring  such  stolen  property  or  other  things, 
when  found,  and  the  person  in  whose  pos- 
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session  they  are  found,  to  the  judge  or  justice 
of  the  peace  who  issued  the  warrant."  In 
Bishop,  New  Grim.  Proc.  §  243,  the  rule  is 
laid  down  that  a  search  warrant  must  con- 
tain every  statutory  requirement.  In  Cool- 
ey,  Const.  Lim.  6th  ed.  369,  it  is  said: 
"The  warrant  must  also  command  that  the 
goods  or  other  articles  to  be  searched  for,  if 
found,  together  with  the  party  in  whose  cus- 
tody they  are  found,  be  brought  before  the 
magistrate,  to  the  end  that,  upon  further  ex- 
amination into  the  facts,  the  goods,  and  the 
Sarty  in  whose  custody  they  were,  may  be 
isposed  of  according  to  law."  In  8tate  v. 
Leach,  38  Me.  433,  under  a  statute  similar  to 
ours,  the  supreme  court  of  that  state  held 
that,  where  the  warrant  f ailed"  to  require  the 
officer  to  bring  before  the  justice  the  person 
in  possession  of  the  goods  seized,  the  proceed- 
ing was  illegal  and  void.  The  fact  that  the 
person  in  possession  of  the  articles  did  ap- 
pear will  not  cure  the  difficulty.  In  a  pro- 
ceeding of  this  character,  before  the  premises 
of  the  citizen  may  be  invaded  and  searched, 
a  strict  observance  of  the  requirements  of  the 
statute  must  appear  from  the  proceeding  it- 
self;  otherwise  the  proceeding  will  be  void. 
State  v.  Whalen,  85  Me.  469,  27  Atl.  349. 

It  is,  however,  claimed  in  the  argument 
that  appellee  had  the  right  to  appeal  from 


the  judgment  of  the  justice,  and,  as  the  right 
of  appeal  existed,  the  writ  of  certiorari  can- 
not issue.  As  no  judgment  was  rendered 
against  appellee,  his  right  to  appeal  might 
well  be  doubted.  But  we  shall  not  stop  to 
consider  that  question,  as  this  court  has  held 
in  numerous  cases  that  the  common-law  writ 
of  certiorari  may  be  awarded  to  all  inferior 
tribunals  and  jurisdictions,  where  it  appears 
that  they  have  exceeded  the  limits  of  their 
jurisdiction,  or  in  cases  where  they  have  pro- 
ceeded illegally,  and  no  appeal  is  allowed  or 
other  mode  provided  for  reviewing  their  pro- 
ceedings. People  ew  rel.  Loomia  v.  Wilkin- 
eon,  13  111.  660;  Doolittle  v.  Galena  d  C.  U. 
R.  Co,  14  111.  381 ;  Smith  v.  Highway  Comra, 
150  111.  385,  36  N.  E.  967;  Hyalop  v.  Finch, 
99  111.  171.  In  the  last  case  named  it  is  said 
(p.  184) :  "There  are  two  classes  of  cases  in 
which,  according  to  the  previous  decisions  of 
this  court,  a  common-law  certiorari  will  lie: 
First,  whenever  it  is  shown  that  the  inferior 
court  or  jurisdiction  has  exceeded  its  juris- 
diction; second,  whenever  it  is  shown  that 
the  inferior  court  or  jurisdiction  has  pro- 
ceeded  illegally,  and  no  appeal  or  writ  of  er- 
ror will  lie." 

The  judgment  of  the  Appellate  0<mrt  will 
he  affirmed. 


INDIANA  SUPREME  COURT. 


Frank  D.  BLUE,  Appt., 

V. 

Fannie  M.  BEACH  et  al. 


( 


Ind. 


) 


1.  It  la  not  necessary  for  the  conrta  to 
decide  that  vaccination  Is  a  preventive  of 
smallpox,  in  order  to  sustain  an  order  of  a 
board  of  health,  made  in  the  exercise  of  pow- 
ers conferred  upon  It,  by  which  vaccination 
is  made  a  condition  of  attending  school,  when 
there  Is  danger  of  an  epidemic  of  smallpox. 

2.  The  exclusion  of  nnvacclnated  pu- 
pils from  tlie  public  schools*  In  the  al>- 
sence  of  any  express  statute  making  vaccina- 
tion compulsory,  or  Imposing  it  as  a  condi- 
tion upon  the  privilege  of  attending  school, 
ran  he  JustiJied  only  as  a  public  emergency, 
under  rules  and  orders  of  the  boards  of 
health  In  the  exercise  of  the  general  powers 
conferred  upon  them  by  statute,  and  cannot 
continue  after  the  emergency  ceases. 

•fi.  The  poipver  irranted  to  administra- 
tive boards  of  the  nature  of  boards  of 
health,  etc.,  to  adopt  rules,  by-laws,  and 
regulations  reasonably  adapted  to  carry  out 
the  purpose  or  object  for  which  they  are  cre- 
ated. Is  not  an  Improper  delegation  of  leg- 
islative authority  in  violation  of  Const,  art. 
4.  S   1. 

4.  Tbe  statutory-  po'wer  of  a  board  of 
health  to  adopt  and  enforce  rules  and  regu- 
lations   necessary    to    preserve    the    public 


Note. — As  to  right  to  require  compulsory 
vaccination,  see  Duffleld  v.  WlUIamsport  School 
DIst.  (Pa.)  25  L.  R.  A.  152,  and  note;  Re 
Smith  (N.  T.)  28  L.  R.  A.  820:  BIssell  v.  Da- 
vison (Conn.)  29  L.  R.  A.  251;  State  ejf  rel. 
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health,  and  to  prevent  the  spread  of  con- 
tagious and  Infectious  diseases.  Includes  the 
power  to  exclude  unvacclnated  children  from 
the  public  schools,  when  there  is  an  emer- 
gency on  account  of  the  danger  from  small- 
pox. 

5.  The  exposure  of  a  pupil  to  smallpox 

is  not  a  necessary  condition  of  the  right  to 
exclude  him  from  school  until  he  Is  vacci- 
nated, where  the  people  in  the  community 
have  been  exposed  to  the  disease. 
G.  An  nuTacclnated  pupil  is  not  sub- 
jected to  a  penalty  by  being  excluded 
from  public  schools  during  danger  of  an  epi- 
demic of  smallpox,  under  an  order  of  the 
l>oard  ot  health. 

(February  1,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Vigo  County  in 
lavor  of  defendants  in  a  proceeding  to  en- 
join defendants  from  excluding  plaintiff's 
son  from  the  public  schools.      Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Stimaon,  Stimaon,  A  Condlt 
and  A.  M.  HigKina  for  appellant. 

Mr.  Merrill  Moorea,  with  Messrs*  W.  A. 
Ketoham  and  William  I«.  Taylor,  for  ap- 
pellees: 

The  merit  of  vaccination  is  one  with  which 
this  court  has  nothing  to  do. 


Adams  v.  Burdge  (Wis.)  37  L.  R.  A.  157 ;  Potts 
V.  Breen  (111.)  30  L.  R.  A.  152;  Morris  ▼. 
Columbus  (Ga.)  42  L.  R.  A.  175;  and  Wyatt 
V.  Rome  (Qa.)  42  L.  R.  A.  180. 


1900. 


Blue  y.  Bkagh. 


66 


Cleveland,  C.  C,  d  St.  L.  R.  Co,  v.  BackuSy  \ 
133  iBd.  542,  18  L.  R.  A.  729,  33  N.  E.  421; 
Hasen   t.    Strong,  2    Vt.    432;  Jay   County 
Comrs.  T.  Fertich,  18  Ind.  App.  1,  46  N.  £. 
690. 

Tlie  powers  of  state  boards  of  health  hare 
always  been  most  liberally  construed. 

Boards  of  Health,  4  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  597 ;  Parker  &  W.  Public  Health  & 
Safety,  $  79;  Gregory  v.  New  York,  40  N.  Y. 
279;  Gould  v.  Rochester,  105  N.  Y.  46,  12  N. 
£.  275;  State  ex  rel,  Trenton  Bd,  of  Health 
V.  Hutchinson,  39  N.  J.  Eq.  218;  Lake  Erie 
de  W.  R.  Co.  y.  James,  10  Ind.  App.  552,  35 
N.  K  395,  38  N.  E.  192 ;  Prentice,  Pol.  Pow- 
ers, p.  105;  Tiedeman,  Pol.  Power,  §  42. 

It  has  always  been  held  i^  Indiana  that 
broad  powers  of  l^islation  over  local  mat- 
ters could  be  delegated  by  the  general  assem- 
bly to  municipal  boards,  and  that  the  com- 
mon council  and  trustees  of  incorporated 
towns  possess  all  powers  of  local  legislation 
which  may  be  delegated  to  them,  the  only 
limitation  being  the  limitation  of  the  grant 
itself. 

Fertich  y.  Michener,  111  Ind.  480,  UN. 
E.  605;  Indianapolis  School  Comrs.  y.  State 
em  rel.  Sander,  129  Ind.  34,  13  L.  R.  A.  147, 
28  N.  £.  61 ;  Sheehan  y.  Sturges,  53  Conn. 
481;  Elliott,  Railroads,  §  678;  State  ex  rel. 
Railroad  d  Warehouse  Commission  y.  Chi- 
cago, M.  d  St.  P.  R.  Co.  38  Minn.  281,  37  N. 
W.  782 ;  Chicago,  M.  d  St,  P.  R.  Co.  y.  Min- 
nesota, 134  U.  S.  459,  33  L.  ed.  982,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702; 
Interstate  Commerce  Commission  y.  Cincin- 
nati, N.  O.  d  T.  P.  R.  Co.  167  U.  S.  479,  42 
U  ed.  243,  17  Sup.  Ct.  Rep.  896;  Interstate 
Commerce  Commission  v.  Detroit,  G.  H,  d 
M.  R.  Co.  167  U.  S.  646,  42  L.  ed.  310,  17  Sup. 
Ct.  Rep.  310;  Woodruff  v.  New  York  d  N.  E, 
R.  Co.  59  Conn.  79;  Storrs  y.  Pensacola  d  A. 
R.  Co.  20  Fla.  622,  11  So.  226;  Atlantic  Exp. 
Co.  V.  Wilmington  d  W.  R.  Co.  Ill  N.  C. 
472,  18  li.  R.  A.  393,  4  Inters.  Com.  Rep.  294, 
16  S.  JE.  393;  Georgia  R,  Co.  y.  Smith,  70 
6s.  094;  Jasper  County  Comrs.  y.  Spitler, 
13  Ind.  237;  Lafayette,  M.  d  B,  R.  Co,  y. 
Geiger,  34  Ind.  223;  Welch  y.  Bowcn,  103 
Ind-  255,  2  N.  E.  722;  Farley  y.  Hamilton 
County  Comrs.  126  Ind.  468,  26  N.  E.  174; 
Easiman  y.  State,  109  Ind.  278,  10  N.  E.  97, 
58  Am.  Rep.  400;  Madison  y.  Ahhott,  118 
Ind.  339,  21  N.  E.  28;  State  ex  rel.  Clark  v. 
Havorth,  122  Ind.  462,  7  L.  R.  A.  240,  23  N. 
E.  94C;  Cleveland,  0.  0.  d  St.  L.  R.  Co.  y. 
BaekuSy  133  Ind.  522,  18  L.  R.  A.  729,  33  N. 
E.421. 

Boards  of  health  have  power  to  make  rules 
and  r^^lations  having  the  force  of  laws. 

Salem  y.  Eastern  R.  Co.  98  Mass.  431,  96 
Xm.  Dec.  650 ;  Milne  y.  Davidson,  5  Mart.  N. 
S.  409,  16  Am.  Dec.  189;  Gregory  y.  New 
York,  40  N.  Y.  282 ;  Polinsky  y.  People,  73 
K.  Y.  65 ;  People  ex  rel.  Cox  y.  Special  Ses- 
sions Ct.  Justices,  7  Hun,  214. 

The  state  board  of  health,  being  a  munici- 
pal corporation  authorized  to  adopt  rules 
tnd  by-laws  to  prevent  outbreaks  and  the 
■pread  of  contagious  ana  infectious  diseases, 
vonld  have  the  power  to  adopt  by-laws  or 
dO  It.  R.  A. 


ordinances  in  the  effectuation  of  tiiia  pur- 
pose, which  would  have  the  same  force 
throughout  the  state  which  a  city  ordinance 
has  throughout  the  corporate  limits  of  the 
city. 

Van  Wormer  v.  Albany,  15  Wend,  203; 
Meeker  v.  Van  Rensselaer,  15  Wend.  397 ; 
Hart  v.  Albany,  9  Wend.  571,  24  Am.  Dec. 
165. 

That  the  power  of  the  legislature  to  re- 
quire vaccination,  if  deemed  essential  to  pub- 
lie  health,  is  within  the  police  power,  will 
not  be  disputed. 

Ghamper  v.  Greencastle,  138  Ind.  351,  24 
L.  R.  A.  768,  35  N.  E.  14;  Toumsend  v. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N.  E. 
19. 

To  say  that  the  ordinance  is  unreasonable 
is  not  to  deny  its  validity,  if  the  city  council 
had  the  right  to  ordain  it. 

Shea  Y.  Muncie,  148  Ind.  14,  46  N.  E.  140. 

School  authorities  may  exercise  the  power 
to  make  all  reasonable  rules  and  regulations 
for  the  health,  good  government,  and  proper 
instruction  of  the  pupils,  even  without  any 
statutory  delegation  whatever. 

Fertich  v.  Michener,  111  Ind.  480,  UN. 
E.  605;  Indianapolis  School  Comrs.  v.  State 
ex  rel.  Sander,  129  Ind.  34,  13  L.  R.  A.  147, 
28  N.  E.  61;  Sheehan  v.  Sturges,  53  Conn. 
481. 

California,  New  York,  and  Connecticut, 
and  for  that  matter  many  other  states,  in- 
cluding Massachusetts,  have  enacted  laws 
requiring  vaccination. 

Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383; 
Bissell  v.  Davison,  65  Conn.  183,  29  L.  R. 
A.  251,  32  Atl.  348;  Re  Walters,  65  N.  Y.  S. 
R.  479,  32  N.  Y.  Supp.  322 ;  Duffield  v.  Wil- 
liamsport  School  Dist.  162  Pa.  476,  25  L. 
R.  A.  152,  29  Atl.  742;  Re  Rebenaok,  62  Mo. 
App.  8;  State  v.  Nelson,  66  Minn.  166,  34 
L.  R.  A.  318,  68  N.  W.  1066. 

The  right  to  enforce  vaccination  is  derived 
from  necessity. 

Morris  v.  Columbus,  102  Ga.  792,  42  L. 
R.  A.  176,  30  S.  E.  850;  State  v.  Nelson,  66 
Mino.  166,  34  L.  R.  A.  318,  68  N.  W.  1066; 
Gaines  V.  Waters,  64  Ark.  609,  44  S.  W.  353 ; 
Hurst  V.  Warner,  102  Mich.  244,  26  L.  R.  A. 
484,  60  N.  W.  440. 

Very  broad  powers  to  make  rules  and  regu- 
lations may  be  conferred  upon  administra- 
tive boards  similar  to  the  board  of  health. 

State  ex  rel.  Port  Royal  Min.  Co.  v.  Ha- 
good,  30  S.  C.  519,  3  L.  R.  A.  841,  9  S.  E.  686; 
People  v.  Dunn,  80  Cal.  214,  22  Pac  140; 
Territory  ex  rel.  Smith  v.  Scott,  3  Dak.  407, 
20  N.  W.  401;  State  ex  rel.  Atty.  Gen.  v. 
McGraw,  13  Wash.  319,  43  Pac.  176;  Carson 
v.  St.  Francis  Levee  Dist.  59  Ark.  530,  27  S. 
W.  590;  Martin  v.  Witherspoon,  135  Mass. 
175 ;  State  ex  rel.  Atujood  v.  Hunter,  38  Kan. 
583,  17  Pac.  177;  Opinion  of  Justices,  138 
Mass.  001 ;  People  ex  rel.  Akin  v.  Kipley,  171 
111.  44,  41  L.  R.  A.  775,  49  N.  E.  229;  People 
v.  Brooks,  101  Mich.  98,  59  N.  W.  444;  State 
v.  Barringer,  110  N.  C.  528,  14  S.  E.  781; 
People  V.  Long  Island  R.  Co.  134  N.  Y.  506, 
31  N.  E.  873;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.  168  U.  S. 
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144,  42  L.  ed.  414,  18  Sup.  Ct  Rep.  45;  Chi- 
oago,  B.  d  Q,  R,  Co.  v.  Jones,  149  111.  380,  24 
li.  R.  A.  141,  4  Inters.  Com.  Rep.  683,  37  N. 
E.  247 ;  New  York  &  N.  K.  R.  Oo,  v.  Bristol, 
62  Conn.  527,  20  Atl.  122;  People  v.  Dela- 
ware d  H.  Canal  Co.  32  App.  Div.  120,  52  N. 
Y.  Supp.  850;  Railroad  Comrs.  v.  Portland 
&  0.  Cent.  R.  Co.  63  Me.  269,  18  Aip.  Rep. 
P-08;  Field  v.  Cla/rk,  143  U.  S.  649,  36  L.  ed. 
294,  12  Sup.  Ct.  Rep.  496;  Re  Kollook,  165 
U.  S.  626,  41  L.  ed.  813, 17  Sup.  Ct.  Rep.  444; 
Prather  T.  United  States,  9  App.  D.  C, 
87 ;  United  States  v.  Ford,  50  Fed.  Rep.  467 ; 
United  States  v.  Breen,  40  Fed.  Rep. 
402;  United  States  v.  Ormshee,  74  Fed.  Rep. 
207;-  United  States  v.  Moline,  82  Fed. 
Rftp.  592;  Caha  v.  United  States,  152  U.  S. 
218,  38  L.  ed.  417,  14  Sup.  Ct.  Rep.  513; 
Uumsey  v.  New  York  d  N.  E.  R.  Co.  130  N. 
S.  88,  28  N.  E.  763;  Fitzgerald  v.  State 
(Tex.)  9  S.  W.  150. 

Jordan,  J.,  delivered  the  opinion  of  the 
jourt: 

Appellant,  Frank  D.  Blue,  instituted  this 
action  to  enjoin  the  appellees,  Fannie  M. 
Beach  and  Orville  E.  Connor  ( the  former  be- 
ing a  teacher,  and!  the  latter  the  superin- 
tendent, of  a  graded  public  school  in  the  city 
of  Terre  Haute),  from  excluding  his  son, 
Kleo  Blue,  from  attending  said  school.  The 
complaint,  inter  alia,  discloses  that  appel- 
lant (plaintiff  below)  is  a  resident  taxpayer 
of  the  city  of  Terre  Haute,  Vigo  county,  In- 
diana, and  is  the  father  of  said  Kleo  Blue, 
and  that  the  latter  is  a  well  and  healthy 
child,  between  the  ages  of  six  and  twenty-one 
years,  unmarried,  residing  with  his  father  in 
the  school  district  wherein  the  school  of 
which  appellees  are  in  charge  is  situated.  The 
complaint  further  charges  that  the  defend- 
ants have  excluded  said  Kleo  from  the  said 
public  school,  and  are  threatening  to  prevent 
his  further  attendance  as  a  pupil  therein. 
Appellees  filed  an  answer  in  three  para- 
graphs; the  first  being  a  general  denial, 
which  subsequently  was  withdrawn.  By  the 
second  paragraph  they  sought  to  justify  the 
act  of  which  appellant  complained,  upon  the 
facts  therein  allied  and  set  forth, — ^that 
there  was  an  exposure  to,  and  danger  of  an 
epidemic  of,  the  disease  of  smallpox  within 
the  limits  of  the  city  of  Terre  Haute,  and 
that  the  board  of  health  of  the  state  of  In- 
diana had  in  1891,  in  pursuance  to  law, 
made,  adopted,  and  published  a  certain  rule 
or  by-law,  numbered  11,  and,  further,  that  the 
legally  organized  and  constituted  board  of 
health  of  said  city  had  made  and  adopted  a 
certain  order.  The  latter,  together  with  the 
above-mentioned  rule  of  the  state  board  of 
health,  is  incorporated  in,  and  made  a  part 
of,  tJie  answer.  It  is  then  further  alleged 
that,  in  pursuance  to  and  in  accordance  with 
said  order  of  the  local  board  of  health,  the 
secretary  thereof  had  notified  and  directed 
the  board  of  school  trustees  of  said  city,  to- 
gether with  the  superintendent  of  its  public 
schools,  not  to  allow  or  permit  any  person 
whatever  to  attend  such  schools  unless  he  or 
she  had  been  vaccinated.  In  pursuance  of 
said  order  of  the  board  of  health,  and  the 
50  L.  R.  A. 


notice  given  by  said  health  officer,  said  su- 
perintendent of  schools  directed  appellees 
not  to  allow  or  permit  any  person  whatever 
to  attend  the  public  school  mentioned  in  the 
complaint  unless  such  person  had  been  vac- 
cinated. In  pursuance  of  such  order  and  di- 
rections, appellees  notified  appellant,  and 
also  notified  his  son,  Kleo  Blue,  that  unless 
the  latter  was  vaccinated  he  would  not  be 
permitted  to  attend  said  school  as  a  pupil. 
Appellant  failed  and  refused  to  have  his  son 
vaccinated,  and  the  son  also  refused  to  be 
vaccinated;  and  by  reason  of  the  order  and 
directions  aforesaid,  it  is  alleged,  appellees 
refused  to  permit  him  to  attend  said  school. 
The  third  paragraph  of  the  answer  is  sub- 
stantially the  same  as  the  second,  except  that 
it  sets  out  and  incorporates  therein  an  or- 
dinance of  the  city  of  Terre  Haute,  adopted 
in  1881,  whereby  the  board  of  health  of  said 
city  was  created  and  invested  with  certain 
specified  powers.  Rule  1 1  of  the  state  board 
of  health,  in  force  at  and  prior  to  the  time 
of  the  order  made  by  the  local  health  board, 
and  nuide  a  part  of  the  answer,  is  as  fol- 
lows: "In  all  cases  where  an  exposure  to 
smallpox  is  threatened,  it  shall  be  the  duty 
of  the  board  of  health,  within  whose  juris- 
diction such  exposure  shall  have  occurred,  or 
danger  of  such  an  epidemic  ensuing,  to  com- 
pel a  vaccination  or  revaccination  of  all  ex- 
posed persons.  All  vaccinations  must  be 
made  with  non-humanized  virus.  The  only 
exception  to  this  rule  that  is  recognized  by 
this  board  is  in  the  event  that  smallpox  is 
prevalent  in  epidemic  form,  and  the  health 
ofiicer  should  certify  to  the  impossibility  of 
obtaining  such  virus  in  sufficient  quantity, 
and  also  a.8  to  the  purity  of  the  humanized 
virus  to  be  used  in  lieu  of  the  bovine  virus." 
The  order  made  by  the  local  board  of  health, 
and  made  a  part  of  the  answer,  is  as  fol- 
lows: "Whereas,  there  has  been  and  is  an 
exposure  to,  and  a  danger  of  an  epidemic  of, 
smallpox  within  the  city  limits  of  the  city 
of  Terre  Haute,  Indiana;  and  whereas,  vac- 
cination is  the  only  preventive  of  the  disease 
of  smallpox,  and  the  only  preventive  of  the 
same  becoming  an  epidemic;  and  whereas,  it 
is  dangerous  to  allow  and  permit  persons  to 
attend  the  public  schools  within  the  limits 
of  said  city'  without  being  vaccinated: 
Therefore,  be  it  adjudged,  decreed,  and  or- 
dered that  there  has  been  and  is  an  exposure 
to,  and  danger  of  an  epidemic  of,  smallpox 
within  the  limits  of  said  city  of  Terre  Haute, 
and  that  it  is  dangerous,  and  would  cause 
an  exposure  to  and  an  epidemic  of  smallpox 
in  said  city,  to  allow  and  permit  persons  to 
attend  public  schools  within  said  city  with- 
out being  vaccinated,  therefore  no  persons 
shall  be  allowed  or  permitted  to  attend  any 
public  school  within  the  limits  of  said  city 
without  first  being  vaccinated  according  to 
law ;  and  be  it  further  ordered  that  the  secre- 
tary of  this  board  notify  the  board  of  school 
trustees  and  the  superintendent  of  the  pub- 
lic schools  of  this  order  and  judgment."  The 
ordinance,  pertaining  to  the  board  of  health, 
adopted  by  the  common  council  of  the  city  of 
Terre  Haute   in   December,   1881,  which,   as 
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prerioiisly  stated,  was  made  a  part  of  the 
third  paragraph  of  the  answer^  among  other 
Uiings,  provides  as  follows:  "The  board  of 
health,  hereby  established,  shall  have  general 
supervision  of  the  sanitary  condition  of  the 
city,  aad  is  hereby  invested  with  power  to 
establish  and  enforce  such  rules  and  regula- 
tions as  they  may  deem  necessary  to  pro- 
mote, preserve,  and  secure  the  health  of  the 
city  and  to  prevent  the  introduction  and 
spreading  of  contagious,  infectious,  or  pesti- 
lential diseases."  A  demurrer  was  over- 
ruled to  ea<di  paragraph  of  the  answer,  and 
plaintiff  replied  in  seven  paragraphs,  the 
lirst  of  which  is  a  general  denial.  The  sec- 
ond paragraph  of  uie  reply  set  out  several 
niles  adopted  by  the  state  board  of  health. 
The  fourth  alleged  that  the  local  board  of 
health,  in  addition  to  the  order  mentioned 
in  the  answer,  had  by  another  rule  excepted 
all  children  from  said  order  who  presented 
a  certificate  from  a  physician  to  the  etfect 
that  they  were  in  feeble  health,  or  were  sub- 
ject to  scrofulous  or  other  blood  diseases. 
The  sixth  paragraph  merely  averred  that  a 
local  board  of  health  had  been  organized  un- 
der an  ordinance  adoptod  by  the  city  of 
Terre  Haute  by  virtue  of  the  provisions  of 
the  general  law  of  the  state  of  Indiana.  By 
the  third  paragraph  of  reply  it  was  sought 
to  show  that,  at  the  time  plaintiff's  son  was 
excluded  from  the  school  in  question,  the 
danger  of  an  epidemic  of  smallpox  in  the  city 
of  Terre  Haute  had  passed  away.  By  the 
fifth  paragraph  it  is  averred  that  there  had 
been  no  exposure  to  smallpox  in  the  city  of 
Terre  Haute,  and  that  but  one  case  had  been 
reported  as  existing  in  the  state,  which  was 
at  the  city  of  Muncie.  By  the  seventh  para- 
graph plaintiff  alleged  and  sought  to  show 
that  vaccination  in  all  cases  produced  a 
loathsome  constitutional  disease,  which 
poisoned  the  blood  of  the  patient,  and  fre- 
quently resulted  in  death,  and  that  vaccina- 
tion was  not  a  preventive  of  smallpox.  A 
demurrer  was  sustained  to  the  second,  fourth, 
and  sixth  paragraphs  of  the  reply,  and  over- 
ruled as  to  the  third,  fifth,  and  seventh. 
Upon  the  issues  joined,  there  was  a  trial  by 
the  court,  which  resulted  in  a  judgment  in 
favor  of  appellees. 

The  evidence  is  not  in  the  record,  and  ap- 
pellant seeks  a  reversal  of  the  judgment  be- 
low upon  the  ruling  of  the  court  in  holding 
the  answer  sufficient  upon  demurrer,  and  in 
!«iistaining  the  demurrer  to  the  second, 
fourth,  and  sixth  paragraphs  of  reply.  The 
contention  of  appellant's  learned  counsel  is 
that  each  paragraph  of  the  answer  is  bad, 
and  that  the  facts  and  matters  therein  dis- 
<lo9ed  will  not  justify  the  appellees  in  ex- 
duding  appellant's  son  from  the  public 
schools.  Their  insistence  may  be  said  to  em- 
brace the  following  propositions:  First. 
The  exclusion  of  a  pupil  from  the  public 
schools  of  this  state,  who  is  "well  and 
healthy,"  as  the  complaint  discloses  was  the 
condition  of  Kleo  Blue,  and  where  there  has 
been  no  exposure  to  the  infection  of  small- 
pox, cannot  be  sustained  merely  because  such 
pupil    refuses   to    be    vaccinated.     Second. 
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The  right  of  appellant's  son,  under  the  facts 
shown  by  the  complaint,  to  attend  the  public 
school  in  question,  is  guaranteed  by  the  Con- 
stitution, and  the  qualifications  necessary  to 
the  exercise  of  this  privilege  are  prescribed 
by  statute;  and,  as  there  is  no  statute  pro- 
viding that  vaccination  of  a  pupil  shall  be- 
come a  condition  precedent  to  this  privilege, 
hence  it  is  contended  that  the  order  made  by 
the  local  board  of  health  was  without  author- 
ity of  law.  Third.  It  is  further  insisted 
that  rules  or  by-laws  adopted  by  the  state 
board  and  local  boards  of  health  do  not  have 
the  force  of  laws  within  their  respective  ju- 
risdictions, and  that  the  power  of  the  state 
board  to  adopt  a  by-law  or  rule  of  the  na- 
ture of  rule  11  is  legislative.  Therefore,  un- 
der article  4,  §  1,  of  the  state  Constitution, 
whereby  all  legislative  authority  is  lodged  in 
the  general  assembly,  the  power  to  make 
such  rules  cannot  be  delegated  by  it  to  boards 
of  health. 

Appellant,  in  the  course  of  his  argument, 
strenuously  insists  that  vaccination  is  in  no 
nianner  a  preventive  of  smallpox,  and  that 
its  failure  in  this  respect  is,  as  he  contends, 
now  conceded  by  many  eminent  medical  au- 
thorities. In  the  objections  which  he  urge^ 
against  vaccination,  he,  to  an  extent,  at  least, 
proceeds  upon  the  assumption  that  the  per- 
son who  is  subjected  thereto  will  thereby 
havfi  his  system  so  poisoned  by  the  vaccine 
virus  as  to  result  in  his  permanent  injury. 
It  is  true  that  bad  results  may,  and  possi- 
bly do,  follow  from  the  use  of  impure  viruH. 
or  when  the  system  of  the  patient  is  itself 
in  a  diseased  condition;  but  that  such  is  the 
result  in  all  cases  where  pure  virus  is  used, 
and  proper  care  and  skill  are  exercised,  is 
certainly  nothing  more  than  mere  assump- 
tion. With  equal  force  it  might  be  asserted 
that  in  all  cases  of  the  amputation  of  a  limb, 
by  a  skilful  and  experienced  surgeon,  the 
death  of  the  patient  will  necessarily  follow 
as  a  result  of  the  operation.  We  may  say. 
however,  in  answer  to  the  contention  of  ap- 
pellant upon  this  feature  of  the  case,  thnt 
our  decision  herein  does  not  in  any  manner, 
under  the  circumstances,  depend  upon  the 
proposition  that  vaccination  is  a  preventive 
of  smallpox.  In  addition  to  the  argument 
advanced  by  appellant,  we  have  been  fully 
supplied,  during  the  pendency  of  this  ap- 
peal, with  many  circulars  and  other  docu- 
ments denying  the  efficacy  of  vaccination. 
With  the  wisdom  or  policy  of  vaccination,  or 
as  to  whether  it  is  or  is  not  a  preventive  of 
the  disease  of  smallpox,  courts,  in  the  de- 
cision of  cases  like  the  one  at  bar,  have  no 
concern.  It  is  a  question,  it  is  true,  about 
which  eminent  medical  men  differ, — a  large 
majority  of  whom,  however,  affirm  that  it 
serves  as  a  preventive  of,  or  a  protection 
against,  this  dread  scourge,  which  Macaulay 
denominated  "the  most  terrible  of  all  minis- 
ters of  death."  The  question  is  one  which 
the  legislature  or  boards  of  health,  in  the 
exercise  of  the  powers  conferred  upon  them, 
must  in  the  first  instance  determine,  as  the 
law  affords  no  means  for  the  question  to  bo 
subjected  to  a  judicial  inquiry  or  determina- 
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tion.  Consequently,  in  our  holding  in  this 
appeal,  it  cannot  be  said  that  we  affirm  the 
arguments  of  those  who  disbelieve  in  the  ef- 
ficacy of  vaccination,  or  that  we  deny  the 
arguments  of  those  who  assert  that  it  is  a 
failure,  and  an  outrage  upon  personal  liber- 
ty. With  this  statement,  we  pass  to  the 
consideration  of  the  real  question  involved. 
There  is  no  express  statute  in  this  state 
making  vaccination  compulsory,  or  impos- 
ing it  as  a  condition  upon  the  privilege  of 
children  attending  our  public  schools;  and, 
in  the  absence  of  such  a  law,  the  act  of  ap- 
pellees in  excluding  Kleo  Blue  from  the  pub- 
lic schools  in  question  must,  under  the  facts, 
be  justified,  if  at  all,  as  a  public  emergency, 
under  the  rules  and  orders  of  the  respective 
boards  of  health  as  set  out  in  the  answer.  In 
1891  the  legislature  of  this  state  passed  a 
statute  creating  and  establishing  a  state 
board  of  health,  and  investing  it  with  certain 
powers.  See  Burns's  Rev.  Stat.  1894,  §§ 
6711  et  seq.  By  §  5  of  the  original  act 
(Burns's  Rev.  Stat.  §  6715),  this  board  is  ex- 
pressly authorized  and  empowered  to  adopt 
"rules  and  by-laws,  subject  to  the  provisions 
of  this  act  and  in  harmony  with  other  stat- 
utes in  relation  to  the  public  health,  to  pre- 
vent outbreaks  and  the  spread  of  contagious 
and  infectious  diseases."  Section  6718  pro- 
vides that  it  shall  be  the  duty  of  local  boards 
of  health  to  protect  the  public  health  by  the 
removal  of  causes  of  disease,  when  known, 
and  in  all  cases  to  take  prompt  action  to  ar- 
rest the  spread  of  contagious  diseases,  to 
abate  and  remove  nuisances  dangerous  to 
the  public  health,  and  to  perform  such  other 
duties  as  may  from  time  to  time  be  required 
of  them  by  the  state  board  of  health,  per- 
taining to  the  health  of  the  people.  By  § 
6719  it  is  provided  that  "it  shall  be  the  duty 
of  county  boards  of  health  to  promulgate  and 
enforce  all  rules  and  regulations  of  the  state 
board  of  health,  in  their  respective  counties, 
which  may  be  issued  from  time  to  time  for 
the  preservation  of  the  public  health  and  for 
the  prevention  of  epidemic  and  contagious 
diseases.  And  the  secretary  of  any  board  of 
health,  who  shall  fail  or  refuse  to  promul- 
gate and  enforce  such  rules  and  regulations, 
and  any  person  or  persons,  or  the  officers  of 
any  corporation  who  shall  fail  or  refuse  to 
obey  such  rules  and  regulations,  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars,  and  upon 
a  second  conviction  the  court  or  jury  try- 
ing the  cause  may  add  imprisonment  in  the 
county  jail,  for  any  period  not  exceeding 
ninety  days."  By  §  6725  the  governor  of 
the  state  is  empowered  to  draw  a  warrant 
upon  the  state's  treasury  for  money,  in  any 
aum  not  exceeding  $50,000,  to  be  expended  in 
preventing  the  introduction  into  the  state, 
and  the  spread,  of  cholera  and  other  conta- 
gious and  infectious  diseases.  Under  the  gen- 
eral law,  by  which  the  city  of  Terre  Haute 
is  governed,  the  legislature  expressly  con- 
ferred upon  its  common  council  the  power 
to  establish  a  board  of  health,  and  to  invest 
it  with  the  necessary  power  to  attain  its  ob- 
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ject.  This  power  the  oonuuon  council  of  that 
city  seems  to  have  exercised  by  establishing 
a  board  of  health,  under  the  ordinance  of 
1881,  and  investing  it  with  authority  to 
make  and  enforce  such  rules  and  regulations 
as  the  board  might  deem  necessary  "to  pro- 
mote, preserve,  and  secure  the  health  of  the 
city,  and  to  prevent  the  introduction  and 
spreading  of  contagious,  infectious,  or  pesti- 
lential diseases."  Kule  11  of  the  state  board 
of  health,  which  appears  to  have  been 
adopted  and  promulgated  in  1891,  soon  after 
the  organization  of  that  board,  provides,  as 
we  have  seen,  that,  in  all  cases  where  an  ex- 
posure to  smallpox  is  threatened,  it  shall  be 
the  duty  of  the  board  of  health  within  whose 
jurisdiction  such  exposure  shall  have  oc- 
curred, or  danger  of  such  epidemic  ensuing, 
to  compel  the  vaccination  or  revaccinaUon 
of  all  exposed  persons.  Pursuant  to  this 
rule,  and  in  the  exercise  of  the  powers  with 
which  it  was  generally  invested,  this  local 
board,  after  expressly  finding  that  there  had 
been  and  was  an  exposure  to  and  danger  of 
an  epidemic  of  smallpox  within  the  limits 
of  the  city  of  Terre  Haute,  made  and  promul- 
gated the  order  in  controversy,  to  the  effect 
that  no  person  be  allowed  to  attend  the  pub- 
lic schools  of  that  city  without  being  vac- 
cinated. In  obedience  to  this  order,  it  ap- 
pears, the  superintendent  of  the  city's  public 
schools  directed  appellees  not  to  permit  any 
person  to  attend  the  school  over  which  they 
were  in  charge  unless  such  person  had  been 
vaccinated.  That  the  rule  or  by-law  adopted 
by  the  state  board  of  health,  and  the  order 
of  the  local  board,  were  each  intended  to  se- 
cure and  protect  the  public  health,  by  pre- 
venting the  spread,  in  its  virulent  form,  of 
the  contagious  and  loathsome  disease  of 
smallpox,  there  certainly  can  be  no  doubt. 
That  the  preservation  of  the  public  health 
is  one  of  the  duties  devolving  upon  the  state, 
as  a  sovereign  power,  cannot  be  successfully 
controverted.  In  fact,  among  all  of  the  ob- 
jects to  be  secured  by  governmental  laws, 
none  is  more  important  than  the  preserva- 
tion of  the  public  health ;  and  an  imperative 
obligation  rests  upon  the  state,  through  its 
proper  instrumentalities  or  agencies,  to  take 
all  necessary  steps  to  promote  this  object. 
This  duty  finds  ample  support  in  the  police 
power,  which  is  inherent  in  the  state,  and 
one  which  the  latter  cannot  surrender.  In 
the  case  of  State  v.  Oerha/rdi^  145  Ind.  439. 
33  L.  R.  A.  313,  44  N.  E.  469,  on  page  451 
of  the  opinion,  and  page  473,  44  N.  E.,  in 
speaking  in  reference  to  the  police  power,  it 
is  said:  "The  police  power  of  a  state  is 
recognized  by  the  courts  to  be  one  of  wide 
sweep.  It  is  exercised  by  the  state  in  order 
to  promote  the  health,  safety,  comfort,  mor- 
als, and  welfare  of  the  public.  The  right  to 
exercise  this  power  is  said  to  be  inherent  in 
the  people  in  every  free  government.  It  is 
not  a  grant  derived  from  or  under  any  writ- 
ten constitution.  It  is  not,  however,  with- 
out limitation,  and  it  cannot  be  invoked  so 
as  to  invade  the  fundamental  rights  of  a 
citizen.  As  a  general  proposition,  it  may  be 
asserted  that  it  is  the  province  of  the  l^is- 
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lature  to  decide  when  the  exigency  exists  for 
the  exercise  of  this  power,  but  as  to  what  are 
the  subjects  which  come  within  it  is  evi- 
dentljr  a  judicial  question."  See  also 
Cltamper  t.  Cfreencastle,  138  Ind.  339,  24  L. 
R.  A.  768,  35  N.  £.  14. 

In  order  to  secure  and  promote  the  pub- 
lic health,  the  state  creates  boards  of 
health,  aa  an  instrumentality  or  agency  for 
that  purpose,  and  invests  them  with  the 
power  to  adopt  ordinances,  by-laws,  rules, 
and  regulations  necessary  to  secure  the  ob- 
jects of  their  organization.  -While  it  is  true 
that  the  character  or  nature  of  such  boards 
is  administrative  only,  still  the  powers  con- 
ferred upon  them  by  the  legislature,  in  view 
of  the  great  public  interest  confided  to  them, 
have  always  received  from  the  courts  a  lib- 
eral construction;  and  the  right  of  the  leg- 
islature to  confer  upon  them  the  power  to 
make  reasonable  rules,  by-laws,  and  regula- 
tions is  generally  recognized  by  the  authori- 
ties. Parker  &  W.  Public  Health  &  Safety,  § 
79;  4  Am.  ft  £ng.  Enc.  L.  2d  ed.  p.  597 ;  Lake 
Erie  £  W.  R.  Co.  v.  James,  10  Ind.  App.  650, 
35  N.  £.  395,  and  38  N.  £.  192.  When  these 
boards  duly  adopt  rules  or  by-laws  by  virtue 
of  l^islative  authority,  such  rules  and  by- 
laws, within  the  respective  jurisdictions, 
have  the  force  and  effect  of  a  law  of  the  leg- 
islature; and,  like  an  ordinance  or  by-law 
of  a  municipal  corporation,  they  may  be 
!^id  to  be  in  force  by  authority  of  the  state. 
SiOem  V.  Eastern  R.  Co.  98  Mass.  431,  96 
Am.  Dec.  650;  Metropolitan  Bd.  of  Health  v. 
Heister,  37  N.  Y.  661 ;  Gregory  v.  New  York, 
40  N.  Y.  273 ;  PoUnsky  v.  People,  73  N.  Y. 
65;  Dingley  v.  Boston,  100  Mass.  544;  Svoin- 
dell  V.  State  em  rel.  Mawey,  143  Ind.  153,  168, 
35  L.  R.  A.  50,  42  N.  £.  528;  People  ex  rel. 
Cox  V.  Special  Sessions  Ct.  Justices,  7  Hun, 
214;  Parker  ft  W.  Public  Health  ft  Safety, 
!  85;  4  Am.  ft  £ng.  Enc.  Law,  2d  ed.  p.  599. 
It  LB  true  that  such  rules  and  by-laws  must 
be  reasonable,  and  boards  of  health  cannot 
enlarge  or  vary,  by  the  operation  of  such 
rules,  the  powers  conferred  upon  them  by 
the  l^slature;  and  any  rule  or  by-law 
which  is  in  conflict  with  the  state's  organic 
law,  or  antagonistic  to  the  general  law  of 
the  state,  or  opposed  to  the  fundamental 
principles  of  justice,  or  inconsistent  with 
the  powers  conferred  upon  such  boards, 
^•ould  be  invalid.  Parker  ft  W.  Public 
Health  ft  Safety,  f  86.  As  a  general  propo- 
2»ition,  whatever  laws  or  regulations  are  nec- 
essary to  protect  the  public  health  and  se- 
eore  public  comfort  is  a  legislative  question, 
and  appropriate  measures  intended  and  cal- 
enlated  to  accomplish  these  ends  are  not  sub- 
ject to  judicial  review.  But  nevertheless 
rach  measures  or  means  must  have  some  re- 
lation to  the  end  in  view,  for,  under  the  mere 
gaise  of  the  police  power,  personal  righte 
and  those  perteining  to  private  property  will 
not  be  permitted  to  be  arbitrarily  invaded 
by  the  l^islative  department;  and  conse- 
quently ite'  determination,  under  such  cir- 
cumstances, is  not  final,  but  is  open  to  re- 
view by  the  courte.  If  the  legislature,  in 
the  intereste  of  the  public  health,  enacts  a 
50L.R.A.   . 


law,  and  thereby  interferes  with  the  person- 
al righte  of  an  individual,-Hiestroys  or  im- 
pairs his  liberty  or  property, — it  then,  under 
such  circumstances,  becomes  the  duty  of  the 
courte  to  review  such  legislation,  and  deter- 
mine whether  it  in  reality  relates  to,  and  is 
appropriate  to  secure,  the  object  in  view; 
and  in  such  an  examination  the  court  will 
look  to  the  substance  of  the  thing  involved, 
and  will  not  be  controlled  by  mere  forms. 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Weil  V.  Ricord,  24  N.  J.  Eq.  169.  It  is  af- 
firmed by  the  authorities,  as  a  general  propo- 
sition or  rule,  that  no  one  has  a  right  to  do 
any  act  which  will  cause  injury  to  the  health 
of  another,  or  which  will  disturb  his  bodily 
comfort.  Still,  this  right  of  security  to 
health  or  comfort  cannot  remain  absolute  in 
a  stete  of  organized  society,  but  is  some- 
times required  to  give  way  to  the  demands 
of  trade  or  other  vitel  public  intereste. 
Tiedeman,  Pol.  Power,  §  16.  It  cannot  be 
successfully  asserted  that  the  power  of 
boards  of  health  to  adopt  rules  and  by-laws 
subject  to  the  provisions  of  the  law  by  which 
they  are  created,  and  in  harmony  with  other 
statutes  in  relation  to  the  public  health,  in 
order  that  the  "outbreak  and  spread  of  con- 
tegious  and  infectious  diseases''  may  be 
prevented,  is  an  improper  delegation  of  leg- 
islative authority,  and  a  violation  of  article 
4,  §  1,  of  the  Ck>nstitution,  It  is  true,  bqrond 
controversy,  that  the  legislative  department 
of  the  stete,  wherein  the  Constitution  had 
lodged  all  legislative  authority,  will  not  be 
permitted  to  relieve  iteelf  of  this  power  by 
the  delegation  thereof.  It  cannot  confer  on 
any  body  or  person  the  power  to  determine 
what  the  law  shall  be,  as  that  power  is  one 
which  only  the  legislature,  under  our  Con- 
stitution, is  authorized  to  exercise;  but  this 
constitutional  inhibition  cannot  properly  be 
extended  so  as  to  prevent  the  grant  of  leg- 
islative authority  to  some  administrative 
board  or  other  tribunal  to  adopt  rules,  by- 
laws, or  ordinances  for  ite  government,  or 
to  carry  out  a  particular  purpose.  It  can- 
not be  said  that  every  grant  of  power  to  ex- 
ecutive or  administrative  boards  or  officials, 
involving  the  exercise  of  discretion  and  judg- 
ment, roust  be  considered  a  delegation  of 
legislative  authority.  While  it  is  necessary 
that  a  law,  when  it  comes  from  the  lawmak- 
ing power,  should  be  complete,  still  there  are 
many  matters  relating  to  methods  or  details 
which  may  be  by  the  legislature  referred  to 
some  designated  ministerial  officer  or  body. 
All  of  such  matters  fall  within  the  domain 
of  the  right  of  the  legislature  to  authorize 
an  administrative  board  or  body  to  adopt  or- 
dinances, rules,  by-laws,  or  regulations  in 
aid  of  the  successful  execution  of  some  gen- 
eral stetutory  provision.  Cooley,  Const. 
Lim.  114.  The  rule  in  respect  to  the  delega- 
tion of  legislative  power  is  admirably  steted 
in  Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
716,  as  follows:  "Then  the  true  distinction, 
I  conceive,  is  this:  The  legislature  cannot 
delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the 
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law  makes,  or  intends  to  make,  its  own  ac- 
tion depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government.  There  are  many 
things,  upon  which  wise  and  useful  legisla- 
tion must  depend,  which  cannot  be  known 
to, the  lawmaking  power,  and  must  therefore 
be  a  subject  of  inquiry  and  determination 
outside  of  the  halls  of  legislation/'  That 
the  power  granted  to  administrative  boards, 
of  the  nature  of  boards  of  health,  etc.,  to 
adopt  rules,  by-laws,  and  regulations  rea- 
sonably fidapted  to  carry  out  the  purpose  or 
object  for  which  they  are  created,  is  not  an 
improper  delegation  of  authority,  within 
the  meaning  of  the  constitutional  inhibition 
in  controversy,  is  no  longer  an  open  ques- 
tion, and  is  well  settled  by  a  long  line  of 
authorities.  See  Jasper  County  Comra,  v. 
Spitler,  13  Ind.  236;  Welch  v.  Botoen,  103 
Ind.  252,  2  N.  E.  722 ;  Madison  v.  Abbott, 
118  Ind.  337,  21  N.  E.  28;  Farley  v.  Hamil' 
ton  County  Comra.  126  Ind.  468,  26  N.  E. 
174;  Eastman  v.  State,  109  Ind.  278,  10  N. 
E.  97 ;  State  ex  rel,  Clark  v.  Ham>rth,  122 
Ind.  462,  7  L.  R.  A.  240,  23  N.  E.  946; 
Cleveland^  C.  0.  d  8t,  L,  R.  Co.  y.  Backus, 
133  Ind.  523,  18  L.  R.  A.  729,  33  N.  E.  421 ; 
State  ex  reL  Railroad  ds  Warehouse  Commis- 
sion V.  Chicago,  M.  d  St.  P.  R.  Co.  38  Minn. 
281,  37  N.  W.  782;  Chicago,  M.  d  St.  P.  R. 
Co.  y.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  10  Sup.  Ct.  Rep.  462,  702;  Interstate 
Commerce  Commission  v.  Cincinnati,  Tf.  0. 
d  T.  P.  R.  Co.  167  U.  S.  479,  42  L.  ed.  243,  17 
Sup.  Ct  Rep.  896;  Woodruff  y.  Ifew  York  d 
N.  K.  R.  Co.  69  Conn.  63,  20  Atl.  17 ;  Storrs 
V.  Pensacola  d  A.  R.  Co.  29  Fla.  617,  U  So. 
226;  Atlantic  Exp.  Co.  y.  Wilmington  d  W. 
R.  Co.  Ill  N.  C.  463,  18  L.  R.  A.  393,  4 
In>ters.  Com.  Rep.  294,  16  S.  E.  393;  State 
ex  rel.  Port  Royal  Min.  Co.  v.  Ha^ood,  30  S. 
C.  519,  3  L.  R.  A.  841,  9  S.  E.  686;  Field  v. 
Clark,  143  U.  S.  649,  36  L.  ed.  294,  12  Sup. 
Ct.  Rep.  495. 

It  would  seem  that  the  power  of  the 
boards  of  health  of  this  state,  under  the 
laws  relating  thereto,  to  make  and  sidopt  all 
reasonable  by-laws,  rules,  and  regulations  to 
carry  out  and  effectuate  the  great  interests 
of  the  public  health  confided  to  them  by  the 
legislature,  is  so  well  affirmed  by  the  author- 
ities that  we  may  dismiss  this  feature  of  ap- 
pellant's contention  without  further  consid- 
eration. In  the  light  of  the  firmly-settled 
principles  of  the  law  to  which  we  have  re- 
ferred, we  may  proceed,  under  the  facts,  to 
test  thereby  the  acts  of  appellees  in  exclud- 
ing Kleo  Blue  from  school. 

Under  the  ordinance  of  the  city's  common 
council  establishing  the  local  board  of 
health,  the  latter  was,  as  we  have  seen,  in- 
vested with  power  to  adopt  and  enforce  such 
rules  and  regulations  as  it  might  deem  nec- 
essary to  secure,  promote,  and  preserve  the 
public  health,  and  to  prevent  the  spread  of 
contagious  and  infectious  diseases.  By  the 
provisions  of  the  statute  creating  the  state 
board  of  health,  the  imperative  duty  to  pro- 
tect the  public  health  by  the  removal  of 
causes  of  diseases  when  known,  and  to  take 
prompt  action  to  arrest  the  spread  of  con- 
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tagious  diseases,  and  to  perform  such  other 
duties  as  may  from  tipie  to  time  be  required 
by  the  state  board,  are  expressly  enjoined 
upNon  all  local  health  boards.  It  is  certainly 
evident  that  the  health  board  of  the  city  of 
Terre  Haute,  regardless  of  the  rule  of  the 
state  board,  had,  under  the  law,  ample  power 
to  protect  the  public  health,  and  to  prevent 
the  spread  of  contagious  and  infectious  dis- 
eases, and  for  such  purposed  had  the  right 
to  adopt  such  appropriate  and  reasoniuile 
means  or  methods  as  its  judgment  dictated. 
This  being  true,  and  an  emergency  on  Ute 
account  of  danger  from  smallpox  having 
arisen,  and  the  board  believing,  as  we  may 
assume,  that  the  disease  would  spread 
through  the  public  schools,  and  further  be* 
lieving  that  it  would  be  prevented,  or  its  bad 
effects  lessened,  by  the  means  of  vaccination, 
and  thereby  afford  protection  to  the  pupils 
of  such  schools  and  the  community  in  gen- 
eral, it  would  certainly  have  the  right,  un- 
der the  authority  with  which  it  was  in- 
vested by  the  state,  to  require,  during  the 
continuance  of  such  danger,  that  no  unvac- 
cinated  child  be  allowed  to  attend  the  pub- 
lic schools;  or  the  board  might,  under  the 
circumstances,  in  its  discretion,  direct  that 
the  schools  be  temporarily  closed  during 
such  emergency,  regardless  of  whether  or  no 
the  pupils  thereof  refused  to  be  vaccinated. 
If  vaccination  was  the  most  effective  means 
of  preventing  the  spread  of  the  disease 
through  the  public  schools, — and  this  the 
.local  board  seems  to  have  determined, — ^it 
then  became,  not  only  the  right,  but  the 
duty,  of  the  board  to  require  that  the  pupils 
of  such  schools  be  vaccinated,  as  a  sanitary 
condition  imposed  upon  their  privilege  of  at- 
tending the  schools  during  the  peric^  of  the 
threat^ed  epidemic  of  smallpox.  This  pow- 
er, as  previously  asserted,  under  the  circum- 
stances, was  lodged  in  the  local  board  of 
health,  irrespective  of  the  rule  of  the  state 
board.  The  rule  or  by-law  of  the  latter 
merely  emphasized '  what  was  already  the 
duty  of  local  boards,  in  their  respective  ju- 
risdictions, in  times  of  danger  of  a  smallpox 
epidemic, — to  enforce  vaccination,  if  that 
was  believed  to  be  the  best  and  most  effective 
method  or  means  known  of  arrestine  or  pre- 
venting the  spread  of  the  disease.  That  this 
was  the  belief  of  the  state  board  when  it 
adopted  its  by-law,  and  also  of  the  local 
board  when  it  made  its  rule  or  order  in 
question,  is  certainly  evident.  It  is  declared 
in  the  order  of  the  latter  that  "vaccination 
is  the  only  preventive  of  the  disease  of 
smallpox."  The  local  board  did  not  attempt, 
under  its  order,  to  compel  appellant's  son 
to  be  vaccinated.  Under  a  reasonable  inter- 
pretation- of  its  order,  the  board  simply  gave 
him  the  option  or  choice  to  be  either  vac- 
cinated, or  remain  out  of  school  until  the 
danger  of  smallpox  had  passed.  The  facts 
alleged  in  the  answer  show  that  there  had 
been  an  exposure  in  the  community  to  small- 
pox, and  that  there  was  danger  of  an  epidem- 
ic of  that  disease  within  the  city  of  Terre 
Haute.  Evidently,  then,  under  the  circum- 
stances, prompt  action  upon  the  part  of  the 
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healili  authorities,  in  taking  steps  to  arrest 
or  prevent  the  spread  of  the  disease,  was 
essential.  The  first  step  taken  by  the  board, 
it  appean,  was  to  prevent  the  spread  there- 
of throughout  the  ccHnmunity  by  the  chil- 
dren who  each  day  assembled  at  the  public 
schools  from  all  parts  of  the  city.  It  is  a 
well-recognized  fact  that  our  public  schools 
in  the  past  have  been  the  means  of  spreading 
contagious  diseases  throughout  an  entire 
oonununity.  They  have  been  the  source  from 
which  diphtheria,  scarlet  fever,  and  other 
contagious  diseases  have  carried  distress 
and  death  into  many  families.  Surely  there ' 
can  be  no  substantial  argument  advanced 
adverse  to  the  reasonableness  of  a  rule  or  or- 
der of  health  officials  which  is  intended  and 
calculated  to  protect,  in  a  time  of  danger,  all 
school  children,  and  the  families  of  which 
they  form  a  part,  from  smallpox  or  other 
infectious  diseases. 

In  several  of  our  sister  states  laws  have 
been  enacted  expressly  requiring  vaccina- 
tion,— some  requiring  it,  however,  only  as  a 
prerequisite  to  the  privilege  of  attending  the 
poblie  schools,  while  others  enforce  it  against 
all  persons.  In  the  case  of  Aheel  v.  Clark, 
S4  Gal.  226,  24  Pac.  383,  the  supreme  court 
of  that  state  upheld  the  constitutional  va- 
lidity of  a  statute  requiring  that  all  children 
attending  the  public  schools  should  be  vac- 
cinated. In  sustaining  the  act,  the  court,  in 
the  course  of  its  opinion,  said:  ''The  act  re- 
ferred to  is  designed  to  prevent  the  dissemi- 
nation of  what,  notwithstanding  all  that 
medical  science  has  done  to  reduce  its  se- 
verity, still  remains  a  highly-contagious  and 
mnch-dreaded  disease.  While  vaccination 
may  not  be  the  best  and  safest  preventive 
possible,  experience  and  observation,  the  test 
of  the  value  of  such  discoveries,  dating  from 
the  year  1796,  when  Jenner  disclosed  it  to 
the  world,  have  proved  it  to  be  the  best 
method  known  to  medical  science  to  lessen 
the  liability  to  infection  with  the  disease." 
In  BiMell  v.  Davison,  65  Conn.  183,  29  L. 
R.  A.  251,  32  Atl.  348,  the  validity  of  a  law 
authorizing  school  trustees  to  make  vaccina- 
tion a  condition  upon  the  privil^e  of  chil- 
dren attending  the  public  schools  was  sus- 
tained. The  court  in  that  appeal  said :  ''The 
question  before  us  is  not  whether  the  legis- 
lature ought  to  have  passed  such  a  law;  it 
is  simply  whether  it  had  the  power  to  pass 
it.  In  no  proper  sense  can  this  statute  be 
said  to  contra;vene  the  provisions  of  §  1  of 
the  first  article  of  our  state  Constitution,  as 
claimed  by  the  plaintiff.  It  may  operate  to 
exclude  his  son  from  school,  but,  if  so,  it 
will  be  because  of  his  failure  to  comply  with 
what  the  legislature  regards,  wisely  or  un- 
wisely, as  a  reasonable  requirement,  enacted 
in  good  faith  to  promote  the  public  welfare." 
In  Duffield  v.  WiUiamspori  School  Diet.  162 
Pa.  476,  26  L.  R.  A.  162,  29  Atl.  742,  appel- 
lant's minor  son  had  been  excluded  from  the 
poblie  schools  of  the  city  of  Williamsport. 
The  expulsion,  it  appears,  was  under  the  au- 
thority of  an  ordinance  adopted  by  the  city 
which  provided  that  "no  pupil  shall  attend 
the  schools  of  this  city  except  they  be  vacci- 
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nated,  or  furnish  a  certificate  from  a  physi- 
cian that  such  vaccination  has  been  per- 
formed." The  school  board  in  that  case  was 
notified  by  the  board  of  health  of  an  epidemic 
of  smallpox  prevailing  in  near-by  cities  and 
towns.  Upon  considering  the  communication 
from  the  board  of  health,  and  from  the  gen- 
eral alarm  arising  from  a  case  of  smallpox 
in  that  city,  the  school  board  adopted  a  reso- 
lution providing  that  no  pupil  should  attend 
the  public  schools  unless  he  had  been  vacci- 
nated. The  power  to  exclude  appellant's 
son,  under  the  circumstances  in  Uiat  case, 
was  upheld.  The  court,  in  passing  upon  the 
question  there  involved,  said:  "It  should  be 
borne  in  mind  that  there  is  no  effort  to  com- 
pel vaccination.  The  school  board  do  not 
claim  that  they  can  compel  the  plaintiff  to 
vaccinate  his  son.  They  claim  only  the  right 
to  exclude  from  the  schools  those  who  do  not 
comply  with  such  regulations  of  the  city  and 
the  board  of  directors  as  have  been  thought 
necessary  to  preserve  the  public  health.  It 
would  not  be  doubted  that  Ihe  directors 
would  have  the  right  to  close  the  schools 
temporarily  during  the  prevalence  of  any 
serious  disease  of  an  infectious  or  contagious 
character.  This  would  be  a  refusal  of  ad- 
mission to  all  the  children  of  the  district. 
They  might  limit  the  exclusion  to  children 
from  infected  neighborhoods,  or  families  in 
which  one  or  more  of  the  members  were  suf- 
fering from  the  disease.  For  the  same  rea- 
son, they  may  exclude  such  children  as  de- 
cline to  comply  with  the  requirements  look- 
ing to  prevention  of  the  spread  of  contagion, 
provided  these  requirements  are  not  positive- 
ly unreasonable  in  their  character."  In  Re 
Rehenack,  62  Mo.  App.  8,  the  St.  Louis  board 
of  public  schools  ordered  that  all  unvacci- 
nated  children  should  be  excluded  from  the 
public  schools  of  that  city.  In  that  case  the 
charter  law,  under  which  the  board  of  pub- 
lic schools  was  created,  provided  that  the 
president  and  directors  thereof  should  have 
the  power  "to  make  all  rules,  ordinances, 
and  statutes  proper  for  the  government  and 
management  of  such  schools,"  etc.,  "so  that 
the  same  shall  not  be  inconsistent  with  the 
laws  of  the  land."  The  court  in  that  case 
held  that  the  school  board  has  the  right  to 
require  the  vaccination  of  children  in  attend- 
ance at  school,  and  to  exclude  those  there- 
from who  refused  to  comply  with  the  order. 
In  Morris  v.  Columbus,  102  Ga.  792,  42  L. 
R.  A.  176,  30  S.  E.  850,  the  supreme  court  of 
that  state  held  that  the  legislature,  in  the 
exercise  of  the  police  power,  may  confer  upon 
municipal  corporations  the  authority  to 
make  and  enforce  ordinances  requiring  all 
persons  who  may  be  within  the  limits  of  such 
corporations  to  submit  to  vaccination  when- 
ever an  epidemic  of  smallpox  is  existing  or 
may  be  reasonably  apprehended.  See  also 
Re  Walters,  65  N.  Y.  S.  R.  479,  32  N.  Y. 
Supp.  322.  In  Parker  A  W.  Public  Health 
A  Safety,  §  123,  the  rule  is  stated  as  fol- 
lows :  "It  is  sometimes  provided  by  law  that 
persons  who  may  have  been  exposed  to  con- 
tagion, or  who  came  from  places  believed  to 
be  infected,  and    particularly    children    at- 
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tending  the  public  schools,  shall  submit  to 
vaccination,  under  the  direction  of  the 
health  authorities.  This  requirement  is  a 
constitutional  exercise  of  the  police  power 
of  the  state,  which  can  be  sustained  as  a  pre- 
cautionary measure  in  the  interest  of  the 
public  health." 

In  the  case  of  Potts  y.  Breen,  167  HI.  67, 
39  L.  R.  A.  152,  47  N.  £.  81,  it  is  held,  in 
the  absence  of  an  express  authority  from 
the  legislature,  that  a  rule  of  the  state  board 
of  health  requiring  the  vaccination  of  chil- 
dren as  a  prerequisite  to  their  attending  the 
public  schools  is  unreasonable  when  small- 
pox does  not  exist  in  the  community,  and 
there  is  no  reasonable  ground  to  apprehend 
its  appearance.  The  same  doctrine  is  reaf- 
firms! in  the  case  of  Lawbaugh  y.  Diet,  No, 
2,  Bd.  of  Edu.  177  111.  672,  62  N.  E.  850.  In 
the  appeal  of  State  ex  rel.  Adams  y.  Burdge, 
95  Wis.  390,  37  L.  R.  A.  157,  70  N.  W.  347, 
it  is  also  affirmed  that  in  the  absence  of  a 
statute  authorizing  compulsory  vaccination, 
or  making  it  a  condition  to  the  privilege  of 
attending  the  public  schools,  a  rule  of  the 
state  board  of  health  which  excludes  from 
the  public  and  other  schools  all  children  who 
do  not  present  a  certificate  of  vaccination  is 
unreasonable,  if  at  the  time  of  its  adoption 
there  was  no  smallpox  epidemic  in  the  city, 
and  no  sufficient  cause  for  the  school  authori- 
ties to  believe  that  the  disease  would  become 
prevalent  in  the  city  where  the  rule  was 
sought  to  be  enforced.  The  court  in  that 
case,  speaking  in  respect  to  the  powers  of 
health  hoards,  said :  '*It  cannot  be  doubted 
but  that,  under  appropriate  general  provi- 
sions of  law  in  relation  to  the  prevention 
and  suppression  of  dangerous  and  contagious 
diseases,  authority  may  be  conferred  by  the 
l^islature  upon  the  state  board  of  health  or 
local  boards  to  make  reasonable  rules  and 
regulations  for  carrying  into  effect  such  gen- 
eral provisions,  which  shall  be  valid,  and 
may  be  enforced  accordingly.  The  making 
of  such  rules  and  regulations  is  an  adminis- 
trative function,  and  not  a  legislative  power, 
but  there  must  first  be  some  substantive 
provision  of  law  to  be  administered  and  car- 
ried into  effect.  The  true  test  and  distinc- 
tion whether  a  power  is  strictly  legislative, 
or  whether  it  is  administrative,  and  merely 
relates  to  the  execution  of  the  statute  law, 
'is  between  the  delegation  of  power  to  make 
the  law,  which  necessarily  involves  a  discre- 
tion as  to  what  it  shall  be,  and  conferring 
authority  or  discretion  as  to  its  execution, 
to  be  exercised  under  and  in  pursuance  of 
the  law.'  The  first  cannot  be  done.  To  the 
latter  no  valid  objection  can  be  made." 
Neither  the  holding  of  the  supreme  court  of 
Illinois  nor  Wisconsin  in  the  cases  mentioned 
can,  under  the  facts,  be  said  to  militate 
against  the  conclusion  which  we  reach  in  the 
case  at  bar.  In  fact,  there  is  much  asserted 
in  both  cases  which  may  be  said  to  be  in  har- 
mony with  our  holding  herein.  We  are  not 
called  upon,  however,  to  decide  whether  a 
rule  of  either  the  state  board  or  local  board 
of  health  can  be  carried  beyond  the  limits 
of  tiie  facts  in  this  case.  Appellant  ctm- 
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tends  that»  under  the  order  of  the  local 
board,  his  son  was  to  be  permanently  ex- 
pelled from  the  public  schools  of  the  city  of 
Terre  Haute  unless  he  submitted  to  vaccina- 
tion. No  such  unreasonable  interpretation 
can  be  placed  upon  the  rule  or  order  in  ques- 
tion. The  order  was  the  offspring,  as  we 
have  seen,  of  an  emergency  arising  from  a 
reasonable  apprehension  upon  the  board's 
part  that  smallpox  would  become  epidemic 
or  prevalent  in  the  city  of  Terre  Haute.  The 
rule  or  order  could  not  be  considered  as  hav- 
ing any  force  or  effect  beyond  the  existence 
of  that  emergency;  and  Kleo  Blue,  by  virtue 
of  its  operation,  could  only  be  excluded  from 
school  upon  his  refusal  to  be  vaccinated,  un- 
til after  the  danger  of  an  epidemic  of  small- 
pox had  disappeared.  Any  other  construc- 
tion than  this  would  render  the  rule  or  order 
absurd,  and  place  the  board  in  the  attitude 
of  attempting  to  usurp  authority.  Such  an 
interpretation  is  not  authorize  when  a 
more  reasonable  one  can  be  applied. 

It  is  true,  as  insisted,  that  the  privilege 
of  children  in  this  state  to  attend  the  public 
schools  is  guaranteed  by  the  Constitution, - 
at  least  to  the  extent  that  tuition  shall  be 
free,  and  such  schools  shall  be  equally  open 
to  all.  Article  8,  §  1,  of  the  Constitution; 
Cory  v.  Carter,  48  Ind.  327,  17  Am.  Rep.  733. 
It  is  equally  true,  however,  that  they  are 
frequently  denied  this  privil^e,  by  reason 
of  their  refusal  to  submit  to  the  proper  rules 
of  school  discipline.  There  is  no  express  law 
in  this  state  authorizing  ttte  expulsion  from 
school  of  boisterous  or  disobedient  pupils. 
That  a  rule  to  this  effect  upon  the  part  of 
school  officials  or  teachers  may  be  enforced, 
no  one  will  controvert.  If  expulsion  can  re- 
sult from  the  violation  of  a  rule,  the  object 
of  which  is  to  promote  the  morals  of  the 
scholars  and  the  efficiency  of  the  school  in 
general,  certainly  one  which  is  intended  and 
calculated  to  promote  the  health  of  the 
scholars  ought  to  be  sustained. 

There  is  nothing  disclosing  that  appel- 
lant's son  was  in  a  condition  of  health 
which  would  exempt  him  from  the  require- 
ments of  this  order,  but,  upon  the  contrary, 
it  was  shown  that  lie  was  "well  and 
healthy."  It  is  said  in  appellant's  brief  that 
there  was  no  investigation  upon  the  part  of 
the  health  authorities  to  ascertain  whether 
his  son  had  been  exposed  to  smallpox.  It 
appears,  however,  that  there  had  been  an 
exposure  upon  the  part  of  the  community; 
and  it  would  be  an  absurdity,  under  such 
circumstances,  to  require  the  health  officiala^ 
before  taking  action  to  prevent  the  spread 
of  the  disease,  to  investigate  in  order  to  de- 
termine the  degree  of  exposure  to  which 
every  person  in  the  community  had  been  sub- 
jected. The  question  as  to  what  is  an  ex- 
posure to  smallpox,  so  as  to  be  affected  there- 
by, is  certainly  one  which,  in  the  main,  muet 
be  left  to  the  sound  discretion  or  judgment 
of  the  health  officers.  The  supreme  court  of 
Massachusetts,  in  Salem  v.  Eastern  R.  Co. 
98  Mass.  443,  96  Am.  Dec.  650,  in  speaking 
in  regard  to  the  right  of  boards  of  health 
to  make  general    orders,  and    enforce  them 
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withoat  vnneoeBaary  delay,  said :  "Their  ac- 
tion ift  intended  to  be  prompt  and  summary. 
Ihej  are  clothed  with  extraordinary  powers 
for  the  protection  of  the  community  from 
noxious  mfluences  affecting  life  and  health, 
snd  it  is  important  that  their  proceedines 
should  be  embarrassed  and  delayed  as  little 
as  possible  by  the  necessary  observance  of 
fonnalities."  The  exclusion  of  appellant's 
son  was  not,  as  insisted,  in  the  nature  of  a 
penalty.  Neither  can  t^e  rule  or  order  in 
question  be  considered  as  compelling  his  vac- 
eination.  It,  as  previously  said,  was  only  a 
prerequisite  to  his  attendance  at  school  dur- 
ing the  period  of  danger. 

Owing  to  the  public  importance  of  the 
questions  involved  in  this  case,  we  have  giv- 
en them  much  consideration,  Bjad  perhaps 
have  unnecessarily  extended  this  opinion; 
bat  under  the  facts,  when  tested  by  the 
firmly-settled  legal  principles,  we  are  con- 
strained to  uphold  the  order  of  the  local 
board  of  health  of  the  city  of  Terre  Haute, 
u  a  valid  exercise  of  power  upon  its  part, 
and  we  therefore  conclude  that  appellees 
were  justified  in  excluding  appellant's  son 
from  the  public  schools  during  the  continu- 
ance of  the  emergency  or  danger  from  small- 
pox. It  follows,  therefore,  that  the  court 
did  not  err  in  overruling  the  demurrer  to 
nch  paragraph  of  the  answer,  nor  in  sus- 
taining appellees'  demurrer  to  the  second, 
fourth,  and   sixth  paragraphs  of  the  reply. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  June  20, 
1900. 


STATE  of  Indiana  ear  rel,  John  W.  BRUNS, 

Appt., 

Bdward  F.  GLAUSMEIER  ei  al. 
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1.  A  skerflf  mar  la^frfuiiy-  take  the 
photeyrapli  and  measurements,  weight, 
name,  residence,  place  of  birth,  occupation^ 
tod  personal  characterlsticfl  of  an  accused 
penon  committed  to  his  custody  for  safe 
keeping,  tf  In  his  discretion  it  Is  necessary 
to  prevent  his  escape,  or  to  facilitate  his  re- 
capture in  case  he  should  do  so. 

2.  The  efllclal  bond  of  a  sherlll  Is  not 
liable  for  his  act  In  sending  out  a  photo- 
graph and  description  of  a  person  committed 
to  his  change,  together  witn  a  statement  of 
the  accusation  against  him,  in  sach  a  man- 
ner as  to  be  libelous. 

(May  29,  1000.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Allen  County  in  favor 
ff  defendants  in  an  action  brought  to  recover 

NoTB. — ^As  to  liability  on  official  bonds  for 
trupaaes  or  unauthorised  acts  done  colore  of- 
P^  see  McLendon  v.  State  use  of  Kennedy 
fTewL)  21  L.  B.  A.  738 ;  State  use  of  Cocking 
▼•  Wade  (Md.)  40  L*.  IL  A.  628. 

Ai  ts  taking  money  or  property  from  a  pris- 
«er,  see  Hotter  v.  Hennessey  (Mo.)  30  L.  R. 
k,  16S. 
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damages  for  the  alleged  wrongful  acts  of  de- 
fendant Clausmeier  as  sheriff  while  relator 
was  in  his  custody  under  indictment  for 
forgery.     Affirmed, 

Ihe  facts  are  stated  in  the  opinion. 

Messrs,  Ninde  A  Sons  and  C.  Holden 
for  appellant. 

Messrs,  Morris,  Barrett,  A  Morris,  for 
appellees: 

If  Kaough,  Mohr,  and  McCulloch  forced 
the  relator  from  his  cell  to  the  jail  office  for 
an  illegal  and  wrongful  purpose,  and  there 
maltreated  him,  they  may  be  liable  for  any 
damages  thereby  done  to  him,  in  an  action 
for  trespass  for  an  assault,  or  assault  and 
battery,  but  not  for  a  breach  of  the  bond  sued 
on. 

Neither  Kaough,  Mohr,  nor  McCulloch 
owed  the  relator  any  duty.  As  the  bond  is 
joint,  and  not  several,  nor  joint  and  several, 
it  follows  that  they  can  only  be  held  liable 
by  a  suit  against  them  for  such  wrong.  The 
wrong  thus  done  could  not  be  regarded  as  a 
breach  of  the  bond. 

8tate  ew  rel.  Harrison  v.  Oalbraith,  128 
Ind.  601,  28  N.  £.  127;  Ea  parte  Reed,  4 
Hill,  573 ;  People  ex  rel.  Kellogg  v.  Schuyler, 
5  Barb.  160;  8tate,  Allen,  Prosecutor,  v.  Con- 
over,  28  N.  J.  L.  224,  78  Am.  Dec.  64;  State 
use  of  Butts  V.  Brown,  33  N.  C.  (11  Ired.  L.) 
141 ;  Qerher  v.  Ackley,  32  Wis.  233. 

The  photograph  of  a  person  is  as  just  to 
him  as  his  creator.  The  picture  can  do  no 
harm  or  wrong  to  the  original. 

It  is  the  sheriff's  duty  to  use  such  reason- 
able precaution  as  the  case  may  require  to 
prevent  an  escape,— especially  in  arrests  for 
felony,  or  offenses  of  magnitude. 

It  was  for  the  sheriff  to  determine  what 
precaution  was,  in  his  judgment,  reasonable. 

l^e  prisoner,  knowing  that  the  public,  in 
case  he  should  escape,  would  be  instantly 
placed  in  possession  of  his  photograph,  would 
hardly  attempt  to  escape. 

Firestone  v.  Rice,  71  Mich.  377,  38  N.  W. 
885;  Diers  v.  Mallon,  46  Neb.  121,  64  N.  W. 
722. 

If  the  sheriff  had  no  right  to  take  Bruns's 
photograph,  but  was  simply  a  joint  trespass- 
er with  his  sureties,  no  suit  will  lie  on  the 
bond  sued  on  for  such  wrong. 

If  the  sureties  are  not  liable  on  the  bond, 
neither  is  the  sheriff  liable.  Neither  is  liable 
on  the  bond  unless  there  is  a  breach  of  it. 

State  eto  rel,  Martin  v.  Long,  30  N.  C.  (8 
Ired.  L.)  416;  State  ex  rel,  Logansport  Nat, 
Bank  v.  Kent,  63  Ind.  112;  State  ew  rel.  Ar» 
nold  V.  Oivan,  45  Ind.  267. 

The  liability  of  the  sheriff  and  his  sure- 
ties on  this  bond  is  joint  and  the  same.  They 
are  liable  upon  it  as  one,  not  as  several.  It 
is  contractual  and  must  be  strictly  con- 
strued. It  cannot  be  enlarged  by  construc- 
tion. 

State  eio  rel  Logansport  Nat,  Bank  v. 
Kent,  63  Ind.  118;  People  use  of  Logan 
County  V.  Toomey,  122  111.  308,  13  N.  E.  521. 

The  sureties  on  a  sheriff's  bond  are  not 
liable  for  false  imprisonment  not  done  inr* 
tute  officii. 

Huffman  v.  Koppelkom,  8  Neb.  344 ;  Otten* 
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stein  y.  Alpaugh,  9  Neb.  240,  2  N.  W.  219; 
8cott  V.  State  ex  rel.  Roberts,  46  Ind.  203; 
8oho88  V.  White,  16  Cal.  65;  Bromley  y. 
Hutohins,  8  Vt.  194,  30  Am.  Dec.  465;  Oerher 
V.  Acfciey,  37  Wis.  44,  19  Am.  Rep.  761 ;  Peo- 
ple use  of  Macon  County  y.  Foster,  133  111. 
496,  23  N.  E.  615. 

Assuming  that  the  sending  of  Bruns's  pho- 
tograph and  the  accompanying  description  of 
his  person  to  the  rogue's  gallery  would  be 
wrong,  the  sheriff  and  those  who  assisted 
him  in  making  such  a  disposition  of  the  pic- 
ture of  Bruns  might  be  liable  indiyidually  to 
him  for  such  wrong,  but  not  ofi^cially,  for 
the  reason  that  there  is  no  law  making  such 
a  distribution  a  part  of  the  sheriff's  duty. 
Therefore,  neither  he  nor  his  sureties  are  li- 
able upon  the  bond  sued  on. 

Com,  use  of  Richardson  v.  Cole,  7  B.  Mon. 
250,  46  Am.  Dec.  506;  Oerher  y.  Ackley,  37 
Wis.  44,  19  Am.  Rep.  751 ;  Carey  y.  State  ex 
rel.  Farley,  34  Ind.  105 ;  State  ex  rel,  Arnold 
V.  Oivan,  45  Ind.  267 ;  State  ex  rel,  Logans- 
port  Nat.  Bank  y.  Kent,  53  Ind.  116;  Ex 
parte  Reed,  4  Hill,  572. 

Monks,  J.,  deliyered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  relator 
against  appellee  Clausmeier,  on  his  official 
bond  as  sheriff,  and  the  other  appellees,  sure- 
ties on  said  bond,  to  reooyer  damages  for  an 
alleged  breach  thereof.  A  demurrer  for  want 
of  facts  was  sustained  to  the  complaint,  and, 
the  relator  refusing  to  plead  further,  judg- 
ment was  rendered  in  f ayor  of  appellees. 

It  is  alleged  in  the  complaint  that  while 
the  relator  was  confined  in  the  jail  of  Allen 
county,  and  in  the  custody  of  said  Clausmeier, 
as  sheriff,  on  a  charge  of  forgery,  said  Claus- 
meier, on  the  13th  day  of  Noyember,  1896, 
"without  the  consent  and  against  the  wish 
of  said  relator,  compelled  him,  by  force  of 
commands,  and  threatening  physical  compul- 
sion, to  come  forth  out  of  his  cell  in  said  jail, 
into  the  oflSce  of  said  jail,  and  then  and  there, 
intentionally,  wrongfully,  unlawfully,  and 
maliciously,  took  the  picture  of  said  relator, 
and  on  the  same  day,  without  the  consent 
and  against  the  wish  and  notwithstanding 
theprotest  of  relator,  said  Clausmeier  weighed 
and  measured  said  relator,  and  by  obserya- 
tion  of  the  body  of  said  relator,  and  by  in- 
quiry of  him,  and  by  means  of  records  ob- 
tained a  personal  description  of  relator;" 
that  on  said  15th  day  of  Noyember,  1896, 
and  thereafter,  said  Clausmeier,  ^'maliciously 
intending  to  ruin  the  relator's  fair  name  and 
reputation,  and  to  bring  said  relator  into 
public  infamy,  disgrace,  and  scandal,  by  hold- 
ing said  relator  up  to  scorn,  ridicule,  con- 
tempt, and  execration,  and  to  impair  his  en- 
joyment of  general  society  by  imputing  and 
implying  that  said  relator  had  committed  a 
crime  and  was  a  rogue  and  a  criminal,  by 
associating  the  picture  of  the  relator  with 
the  pictures  of  criminals,  and  representing 
the  said  relator  as  a  criminal  and  as  a  per- 
son whom  the  police  should  watch,  and  whom 
the  officers  of  the  law  generally  should  ob- 
Berye  and  watch  more  critically  than  said 
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officers  and  said  police  do  mankind  generally 
who  are  not  known  as  criminals,  by  placing 
the  picture  of  said  relator  on  cards  which 
are  used  for  mounting  the  pictures  of  crimin- 
als, and  using  said  pictures  for  the  express 
and  sole  purpose  of  holding  said  relator  forth 
as  a  criminal,  on  said  day  did  maliciously 
and  falsely  make  and  publish  of  and  concern- 
ing the  relator  the  following  false,  scanda- 
lous, malicious,  and  defamatory  words,  and 
picture  of  said  relator  in  connection  Uiere- 
with  [the  description  of  the  relator,  and  the 
charge  against  him,  and  by  whom  he  was  ar- 
rested, as  shown  on  the  back  of  said  picture, 
are  set  forth  in  the  complaint] ;  that  the 
pictures  of  persons,  taken  and  mounted  as 
aforesaid  on  cards  of  that  style,  with  the 
words  and  combination  of  words  printed  and 
written  thereon,  as  a  whole,  when  exhibited 
and  used  as  these  were,  haye  a  definite  and 
well-known  meaning,  that  said  persons  are 
criminals  and  rogues,  and  that  said  pictures 
and  words  make  what  are  well  and  popular- 
ly known  as  the  'Rogues'  Gallery' ;  l£at  said 
Clausmeier,  before  the  relator  had  any  oppor- 
tunity to  proye  his  innocence  of  the  charge 
for  which  he  was  committed,  wrongfully,  un- 
lawfully, and  maliciously  caused  large  num- 
bers of  the  picture  of  said  relator,  and  said 
words  and  combination  of  words  on  the  re- 
yerse  side  thereof,  to  be  sent  and  plao^  in 
the  police  department  of  the  city  of  Ft. 
Wayne,  and  to  diyers  persons  to  the  relator 
unknown,  and  has  widely  published  the  libel 
here  complained  of;  that  said  relator  was  in- 
nocent of  said  charge,  and  was  afterwards 
honorably  acquitted  of  the  said  charge  placed 
against  him.  Whereby  and  by  means  of 
which  acts  aforesaid  said  relator  has  been 
greatly  prejudiced  in  his  credit  and  reputa- 
tion, and  brought  into  public  scandal,  in- 
famy, and  disgrace,  and  has  suffered  in  his 
good  name,  fame,  and  reputation,  and  has 
Buffered  damage  thereby,"  etc. 

It  is  the  duty  of  a  sheriff  to  confine  in  jail 
and  safely  keep  all  persons  in  his  custody, 
awaiting  trial  on  a  charge  of  crime,  until 
lawfully  discharged,  and,  if  they  escape,  to 
pursue  and  recapture  them.  A  shwiff,  in 
making  an  arrest  for  a  felony  on  a  warrant, 
has  the  right  to  exercise  a  discretion,  not 
only  as  to  the  means  taken  to  apprehend  the 
person  named  in  the  warrant,  but  also  as 
to  the  means  necessary  to  keep  him  safe  and 
secure  after  such  apprehension  until  law- 
fully discharged;  and  he  has  the  right  to 
take  such  steps  and  adopt  such  measures 
as,  in  his  discretion,  may  appear  to  be  neces- 
sary to  the  identification  and  recapture  of 
persons  in  his  custody  if  they  escape.  Un- 
less this  discretion  is  abused  through  malice, 
wantonness,  or  a  reckless  disregard  for,  and 
a  selfish  indifference  to,  the  common  dictates 
of  humanity,  the  officer  is  not  liable.  Fire- 
stone y.  Rice,  71  Mich.  377,  38  N.  W.  885; 
Diers  y.  Mallon,  46  Neb.  121,  64  N.  W.  722. 
It  is  the  duty  of  the  said  officer  to  search  the 
person,  and  take  from  him  all  money  or  other 
articles  that  may  be  used  as  eyidence 
against  him  at  the  trial.  Rusher  y.  State, 
47  Am.  St.  Rep.  175,  and  note  on  page  180, 
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n  Ga.  363,  21  S.  £.  593.  And  he  may  take 
from  him  any  dangerous  weapons,  or  any- 
thing else  that  said  officer  may,  in  his  dis- 
cretion,  deem  necessary  to  his  own  or  the 
public  safety,  or  for  the  safe  keeping  of  the 
prisoner^  and  to  prevent  his  escape ;  and  such 
property,  whether  goods  or  money,  he  holds 
subject  to  the  order  of  the  court.  Cloaaon  y. 
Marr%8ony  47  N.  H.  482,  83  Am.  Dec.  459; 
Commercial  Emoh,  Bank  v.  McLeod,  65  Iowa, 
665,  54  Am.  Rep.  36, 19  N.  W.  329,  22  N.  W. 
919 ;  Reifanyder  v.  Lee,  44  Iowa,  101,  24  Am. 
R«p.  733;  Holker  v.  Hennessey,  64  Am.  St. 
Rep.  624,  532,  and  note  p.  537,  141  Afo-  527, 
S40,  39  L.  R.  A.  165,  42  S.  W.  1090 ;  Gillett, 
Grim.  L.  2d  ed.  f  158.  In  Closson  v.  Morri- 
son, 47  N.  H.  482,  93  Am.  Dec.  459,  and  Holk- 
er y.  Hennessey,  64  Am.  St.  Rep.  524,  532, 
and  note  p.  537,  141  Mo.  527,  540,  39  L. 
R.  A.  165,  42  8.  W.  1090,  it  was  held  that  said 
officer  might  not  only  take  any  deadly  weapon 
he  might  find  on  the  person,  but  also  money 
or  other  articles  of  value  found  upon  the  per- 
son, though  not  connected  with  the  crime  for 
which  he  was  arrested,  and  could  not  be  used 
as  evidence  on  the  trial  thereof,  by  means  of 
which,  if  left  in  his  possession,  he  might  pro- 
care  his  escape,  or  obtain  tools,  implements,  or 
weapons  with  which  to  effect  his  escape.  It 
would  seem,  therefore,  if,  in  the  discretion  of 
the  sheriff,  he  should  deem  it  necessary  to  the 
safe-keeping  of  a  prisoner  and  to  prevent  his 
«$cape,  or  to  enable  him  the  more  readily  to 
retake  the  prisoner  if  he  should  escape,  to 
take  his  photograph,  and  a  measurement  of 
his  height,  and  ascertain  his  weight,  name, 
residence,  place  of  birth,  occupation,  and  the 
color  of  his  eyes,  hair,  and  beard,  as  was  done 
in  this  case,  he  could  lawfully  do  so.  The 
complaint  does  not  charge  that  any  physical 
force  was  used  to  induce  the  relator  to  have 
bis  negative  taken,  or  to  furnish  the  sheriff 
the  information  above  mentioned  not  obtain- 


able by  observation.  It  is  evident  that  the 
substantial  cause  of  action  set  forth  in  the 
complaint  is  an  alleged  libel  of  the  relator  by 
the  appellee  Clausmeier,  in  the  publication  of 
said  pictures  and  the  writing  on  the  backs 
thereof,  by  sending  the  same  to  the  police 
department  of  Ft.  Wayne,  and  to  divers  per- 
sons to  the  relator  unknown.  Conceding, 
without  deciding,  that  if  a  sheriff  commit  an 
assault  and  battery  upon  a  person  in  his  cus- 
tody, or  fails  to  use  ordinary  care  to  protect 
him  against  acts  of  violence  from  others,  he 
and  his  sureties  are  liable  on  his  official  bond 
to  such  person  therefor,  yet  it  does  not  fol- 
low that  a  sheriff  and  his  sureties  are  liable 
on  his  official  bond  for  libelous  words  pub- 
lished by  said  sheriff  of  and  concerning  a  per- 
son in  his  custody.  If  a  sheriff  have  a  per- 
son in  his  custody  on  a  charge  of  crime,  and 
orally  or  in  writing  uses  language  concern- 
ing said  person  which  is  slanderous  or  libel- 
oue  per  se,  while  he  may  be  liable  to  an  ac- 
tion therefor,  there  is  no  liability  on  his  of- 
ficial bond  on  account  thereof.  A  person 
who  is  a  sheriff,  in  speaking  or  writing  such 
lanfl:uage  under  such  circumstances,  is  not 
guilty  of  any  misfeasance  or  nonfeasance  as 
such  officer.  He  is  neither  performing  an 
official  duty  in  a  proper  or  improper  manner, 
nor  doing  any  act  whatever  as  an  officer.  It 
is  evident  that  said  Clausmeier,  in  sending 
said  photographs  with  the  writing  on  the 
backs  thereof,  was  not  acting  either  virtute 
officii  or  colore  officii.  Under  such  circum- 
stances there  is  no  liability  on  an  official 
bond.  State  eo  rel.  Arnold  v.  Qvoan,  45  Ind. 
267;  State  ex  rel,  Logansport  Nat.  Bank  v. 
Kent,  53  Ind.  112.  It  is  unnecessary,  there- 
fore, to  determine  whether  or  not  the  photo- 
graphs and  the  words  thereon  were  libelous, 
when  considered  in  connection  with  the  other 
allegations  of  the  complaint. 
Judgment  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


LAND   TITLE   &   TRUST   COMPANY 

V. 

NORTHWESTERN     NATIONAL     BANK, 

Appt, 

(196  Pa.  230.) 

l*aymeBtto  a  colleetinffbanlc  of  a  eheck 
bemrtno'  a  forced   indorsement  of  the 

payee's  name    does    not    entitle  the  drawee 


bank  to  recover  back  the  proceeds  on  the 
theory  that  the  collecting  bank  had  goar- 
anteed  the  indorsement,  when  the  drawee 
had  drawn  the  check  on  itself,  and  delivered 
it  to  a  person  who  falsely  personated  the 
payee  named  therein,  for  money  to  be  loaned 
on  a  mortgage. 

(Dean,  J.,  and  Orecn,  OK  J.,  dissent.) 

(May  21,  1900.) 


NoTB. — Check    or    hill    issued,  or  indorsed,  to 
impostor — who  must  hear  loss. 

This  note  Is  not  intended  to  cover  cases  in 
wtaldi  the  check  or  bill  was  lost  or  stolen  after 
deliTery  to  the  true  payee,  and  then  cashed  or 
negotiated  upon  a  forged  indorsement ;  nor,  ex- 
cept Incidentally  to  point  distinctions,  any 
cases  In  which  the  check  or  bill  was  stolen  be- 
fore delivery. 

Theory  of  actual  intent. 

The  view,  adopted  by  the  preyalling  opinion 
In  the  principal  case,  that  the  bank,  in  paying 
the  cbeck  upon  the  indorsem^it  of  tlie  Impostor 
under  the  assumed  name,  carried  out  the  in- 
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Mention  with  which  the  drawer  issued  the 
check,  although  that  intention  was  induced  by 
a  mistake  ol  fact  as  to  the  impostor's  Identity, 
has  been  quite  generally  taken  by  the  courts  in 
cases  presenting  a  similar  state  of  facta,  not- 
withstanding that,  In  order  to  attribute  such 
an  intention  to  the  drawer,  it  Is  necessary  to 
eliminate,  as  a  part  of  it,  his  belief  that  the 
payee  Is  the  person  who  really  bears  the  name 
used  In  the  cheek,  and  who  really  owns  the  con- 
sideration for  which  the  check  is  exchanged. 
There  has  been  a  singular  uniformity  In  the 
scope  and  general  details  of  the  methods  em- 
ployed In  perpetrating  frauds  of  the  character 
of  that  Involved  in  the  principal  case ;  but  it 
is  apparent  that  a  very  slight  variation  will 
suffice   to   render   the   theory   of  actual   intent 
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Pennbtlyakia  Sufkemb  Goubt. 


May, 


APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  2,  for 
Philadelphia  Co\mty,  in  favor  of  plaintiff  in 
an  action  to  recover  the  amount  of  a  check 
which  plaintiff  paid  to  defendant  when  it 
bore  a  forged  indorsement.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Richard  O.  Dale  and  Alfred 
Moore   for  appellant. 

Mr,  John  G.  Johnson,  for  appellee: 

In  the  use  of  a  draft  payable  at  a  bank  to 
the  order  of  a  particular  person,  the  bank  is 
entitled  to  charge  its  depositor,  the  acceptor 
of  such  draft,  with  the  amount  thereof  only 
in  case  it  paid  upon  a  genuine  indorsement. 

Roharts  v.  Tucker,  16  Q.  B.  660. 

Bank  of  England  v.  Vagliano  Bros,  [1891] 
A.  C.  107,  did  nothing  more  than  decide  that 
because  of  the  directions  of  the  English  stat- 


ute the  draft  to  the  order  of  Petridi  was 
really  payable  to  bearer.  Proper  credit  fol- 
lowed from  a  payment  by  the  bank  of  a  genu- 
ine acceptance  by  its  customer  payable  to 
bearer,  ordered  by  him  to  be  paid. 

Money  paid  by  a  bank  upon  a  forged  in- 
dorsement of  a  check  to  order  can  be  recov- 
ered by  it  if  it  proceeds  promptly  upon  dis- 
covery of  the  fact  of  the  forgery. 

McConeghy  v.  Kirk,  68  Pa.  200;  Cham- 
bers V.  Union  Nat,  Bank,  78  Pa.  206;  Iron 
City  Nat,  Bank  v.  Fort  Pitt  Nat.  Bank,  159 
Pa.  46,  23  L.  R.  A.  615,  28  Atl.  195;  Turn- 
hull  V.  Bowyer,  40  N.  Y.  466,  100  Am.  Dec. 
623;  8tate  Bank  v.  Fearing,  16  Pick.  533,  28 
Am.  Dec.  266 ;  Howe  v.  Merrill,  6  Cush.  80 ; 
Byles,  Bills,  7th  ed.  p.  224;  Ogden  v.  Benas, 
L.  R.  &  C.  P.  613. 


Inapplicable.  Thus,  it  does  not  apply  if  the 
Impostor,  instead  of  assuming  the  name  by 
which  the  payee  Is  described  In  the  check,  as- 
sumes merely  to  be  the  agent  of  a  person  of 
that  name.  Nor  does  it  apply  where  the  draw- 
er is  not  completely  deceived  as  to  the  identity 
of  the  person  to  whom  he  delivers  the  check, 
bat  delivers  it  to  him  in  the  faith  that,  if  he 
is  not  the  person  he  represents  himself  to  be, 
the  bank  will  refuse  payment  of  the  check  to 
him,  or  upon  his  indorsement. 

In  the  following  cases,  which,  It  will  be  ob- 
served, are  in  their  essential  features  very 
much  like  the  principal  case,  the  courts  deter- 
miued  the  rights  of  the  respective  parties  upon 
the  theory  of  actual  intent. 

In  United  States  v.  National  Exch.  Bank,  46 
Fed.  Rep.  163,  an  impostor  had  procured  pos- 
session of  postoflice  orders  payable  to  another 
person.  By  fraudulent  representations  he  in- 
duced a  person  to  believe  that  he  was  the  man 
to  whom  the  orders  were  made  payable,  and 
that  person  identified  him  as  such  to  the  offi- 
cials of  the  postofflce.  The  latter  gave  the  im- 
postor a  check  Id  which  the  payee  was  de- 
scribed by  the  name  borne  by  the  payee  of  the 
orders.  The  same  person  identified  the  Impos- 
tor at  the  bank,  and  the  bank  cashed  the  check 
for  him.  The  United  States  brought  an  action 
against  the  bank  to  recover  the  amount  of  the 
check,  which  had  been  charged  up  to  it.  The 
court  held  that  the  plaintiff  could  not  recover. 
The  opinion  says :  *'The  question  for  the  bank 
Is,  *For  whom  was  this  money  intended  by  the 
drawer?* — and  the  name  is  but  one  means  of 
determining  that  question.  .  .  .  Without 
doubt  the  postmaster  would  have  paid  currency 
instead  of  a  check,  if  he  had  had  it  In  hand, 
rather  than  in  bank.  If  he  would  not,  It  would 
be  very  good  evidence  of  neglect  to  deliver  a 
check  to  a  party,  and  put  it  In  his  power  to 
draw  the  money  on  a  forged '  indorsement  In^ 
circumstances  where  the  postmaster  would  not 
have  been  satisfied  to  part  with  the  cash.  Al- 
lowing the  drawer  and  drawee  to  be  equally  in- 
nocent, the  loss  should  faU  upon  that  one  who, 
by  his  act,  has  been  the  occasion  of  the  loss 
which  in  this  case,  I  think,  was  the  depart- 
ment. Though  there  may  have  been  no  ex- 
press negligence  on  the  part  of  the  ofliclals  of 
the  postofflce,  it  was  a  mistake  to  deliver  the 
check  to  a  person  not  entitled  to  it,  and  that 
mistake  has  been  the  occasion  of  the  loss." 

In  Levy  v.  Bank  of  America,  24  La.  Ann.  220, 
18  Am.  Bep.  124,  the  plaintiffs,  brokers,  pur- 
diaeed  from  a  stranger  a  state  warrant  drawn 
to  the  order  of,  and  indorsed  by,  the  secretary 
of  the  state  senate.  Upon  the  stranger's  rep- 
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resentatlon  that  he  was  the  secretary  and  the 
payee  they  delivered  him  a  check  purporting  ou 
Its  face  to  be  payable  to  the  order  of  such 
secretary.  It  appeared  that  the  amount  stated 
in  the  warrant  had  been  raised,  and  the  plain- 
tiffs were  finally  compelled  to  repay  the  amount 
by  which  it  was  raised;  and  it  also  appeared 
that  the  person  to  whom  the  check  was  deliv- 
ered was  not  the  secretary,  and  that  he  in- 
dorsed the  check  in  the  latter's  name  without 
authority.  The  plaintiffs  sued  the  bank  for 
having  paid  the  check  on  such  indorsement. 
The  case  was  decided  against  plaintiffs  on  the 
authority  of  the  earlier  case  of  Smith  v.  Me- 
chanics* &  T.  Bank,  6  La.  Ann.  610,  infra.  The 
plaintiffs  attempted  to  distinguish  it  from  that 
case  on  the  ground  that  in  the  present  case  It 
appeared  it  was  the  plaintiffs'  custom  to  make 
checks  payable  to  the  payees  of  the  warrants 
purchased;  but  the  court  said  that  the  plain- 
tiffs could  not  successfully  complain  that  the 
bank  had  failed  to  protect  them  against  their 
own  mistake. 

In  E.  S.  Karoly  Electrical  Constr.  Co.  v. 
Globe  Sav.  Bank,  64  114.  App.  226,  rehearing 
denied  in  64  111.  App.  230,  an  officer  of  a  cor 
poratlon  introduced  to  a  banker  a  stranger  who 
had  assumed  the  name  of  a  real  person  who 
had  no  connection  with  the  transaction.  The 
bank  discounted  a  note  made  by  the  corpora- 
tion, and  at  the  request  of  the  officer  drew  a 
check  payable  to  the  order  of  the  stranger  un- 
der the  assumed  name.  The  check,  purporting 
to  bear  the  indorsement  of  the  payee,  was  de- 
posited by,  and  credited  to,  the  account  of  the 
corporation  in  another  bank.  The  latter  bank 
collected  it  from  the  drawee  bank,  but  subse- 
quently, upon  the  claim  that  the  indorsement 
was  forged,  reimbursed  the  drawee  and  sued 
its  own  depositor  (the  corporation).  The 
amount  of  the  check  had  been  refunded  to  the 
drawer  by  the  drawee  bank,  but  it  does  not  ap- 
pear whether  the  note  had  been  returned  to 
Its  maker  by  the  drawer  of  the  check.  The 
opinion  takes  the  position  that  It  does  not 
appear  but  that  the  person  to  whom  the  check 
was  delivered  indorsed  It,  and  if  he  did  there 
was  no  forgery,  since  it  was  intended  that  he 
should  Indorse  it,  and  it  made  no  difference 
whether  the  check  was  made  payable  to  and 
Indorsed  by  him  In  his  real  name  or  in  an  as- 
sumed name.  Eliminating  the  non-essentia) 
features,  the  original  rights  of  the  drawer  and 
drawee  furnish  the  criterion  for  the  determina- 
tion of  the  rights  of  the  parties. 

It  will  be  observed  In  this  case,  however, 
that  the  use  of  an  assumed  name  did  not  harm 
the  drawer  of  the  check,  since  the  considera- 
tion for  the  check  was  the  note  of  the  corpo- 
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Tbe  elieck  upon  the  appellee  was  not  in- 
dorsed hj  the  party  in  whose  favor  it  was 


Tbe  action  of  the  appellant  was  not  in- 
duced by  anything  known  to  it,  done  by  the 
appelli 


Felly  J.,  delivered  the  opinion  of  the 
court: 

Tbe  fraudulent  transaction  which  gave 
rise  to  this  litigation  may  be  briefly  stated: 
Dr.  Herman  S.  Bissey  was  the  owner  of 
premises  No.  2352  North  Broad  street,  Phil- 
adelphia, which  he  wished  to  sell.  A  man 
who  gave  his  name  as  Ashley  called  on  Dr. 
BiBsey,  and,  under  the  pretense  of  desiring 
to  purchase  the  property,  got  possession  of 
the  title  papers,  and  took  them  to  a  respon- 
sible conveyancer,  to  whom  he  applied  for  a 
loan  of  $5,000,  to  be  secured  by  a  mortgage 


of  the  property.  The  conveyancer,  believ- 
ing the  man  to  be  Dr.  Bissey  and  the  owner 
of  the  premises,  negotiated  the  loan.  The 
mortgagee,  desiring  title  insurance  by  the 
Land  Title  &  Trust  Company,  deposited  with 
it  the  amount  of  the  loan,  to  be  paid  to  the 
mortgagor  when  a  valid  mortgage  should  be 
executed.  When  the  matter  was  ready  for 
settlement,  Ashley  went  with  his  convey- 
ancer to  the  office  of  the  company,  and  was 
there  introduced  to  the  settlement  clerk  as 
Dr.  Bissey.  He  signed  the  mortgage,  *' Her- 
man S.  Bissey,"  acknowledged  it  before  a 
notary  connected  with  the  company,  and  re- 
ceived from  the  clerk  the  company's  check, 
drawn  on  itself  to  the  order  of  Herman  S. 
Bissey.  This  check,  indorsed,  "Herman  S. 
Bissey,"  was  deposited  in  the  Northwestern 
National  Bank  by  a  person  who  had  opened 
an  account  with  it  as  O.  B.  Rogers,  and  was 


ration,  which  was  delivered  to  It  by  an  officer, 
vbo,  for  angbt  that  appears,  had  fall  author- 
ity to  do  so. 

In  Emporia  Nat.  Bank  v.  Shotwell,  85  Kan. 
360,  57  Am.  Rep.  171,  11  Pac.  141,  an  Impostor, 
by  aBsomlng  tbe  name  of  the  owner  of  prop- 
«rt7,  procured  a  loan.  Tbe  proceeds  were  sent 
by  mall  in  tbe  form  of  a  draft.  In  which  tbe 
payee  waa  described  by  tbe  name  o(f  tbe  owner 
of  tbe  property.  Tbe  lender  (tbe  purchaser  of 
The  draft)  took  an  assignment  of  tbe  draft, 
&xm1  tJhe  right  to  recelTe  payment  thereof,  from 
the  owner  of  the  property,  and  from  tbe  bank 
from  which  he  bad  purchased  the  draft,  and 
brous^ht  an  action  against  the  bank  on  which 
the  draft  was  drawn,  and  which  paid  it  on 
the  Indorsement  of  the  Impostor.  The  court 
held  that  the  lender,  rather  than  the  drawee 
banJc  must  bear  tbe  loss,  because  be  Intended 
the  draft  to  be  sent  to  tbe  party  who  executed 
ihe  notes  and  mortgages,  and  intended  it  to 
be  pAid  to  the  person  to  whom  he  sent  it,  and 
whom  he  designated  by  tbe  name  of  tbe  owner 
of  tlie  property,  because  that  was  tbe  name 
wblcb  he  assumed  in  executing  tbe  notes  and 
iDortgages,  and,  therefore,  tbe  bank  was  pro- 
tected in  paying  tbe  draft  to  tbe  yery  person 
trhom  the  lender  intended  to  designate  by 
that  name.  It  was  claimed  that  tbe  bank  did 
Qot  use  sufficient  care  and  diligence  in  having 
the  payee  of  tbe  draft  Identified,  but  tbe  court 
held  that  that  was  not  important  in  view  of 
tbe  Intention  of  the  lender. 

In  Crippen  v.  American  Nat.  Bank,  01  Mo. 
App.  508,  an  impostor,  assuming  tbe  name  of 
the  owner  of  certain  property,  procured  a  loan 
upon  It.  Tbe  proceeds  of  the  loan  were  re- 
mitted by  a  draft  payable  to  tbe  order  of  tbe 
lender*8  agent.  Tbe  agent  indorsed  tbe  same 
to  tbe  person  who  bad  procured  tbe  loan,  and 
the  latter  Indorsed  It,  In  tbe  assumed  name,  to 
1  bank,  which  collected  It  from  the  drawee. 
The  action  was  by  tbe  lender  against  tbe  bank 
on  which  tbe  draft  was  drawn.  Tbe  court 
held  that  tbe  loss  must  fall  on  the  plalntiflT, 
xvxber  tlian  on  defendant.  Tbe  court  took  tbe 
position  tiiat  "tbe  Indorsement  was  tbe  genu- 
ine Indorsement  of  tbe  person  to  whom  the 
loan  had  been  made  and  for  whom  tbe  draft 
wa^  Intended,*'  holding  that  the  case  was  dis- 
tiDKnlsbable  from  one  where  a  draft  by  ac- 
cident falls  into  tbe  bands  of  a  person  not 
entitled  thereto,  for  which  tbe  Injured  party  is 
not  responsible.  Tbe  court  said  that  in  such 
a  case  the  injured  party,  being  in  no  fault, 
mig^t  be  oatitled  to  relief  against  tbe  pur- 
chaser of  the  stolen  draft,  but  that  in  tbe  case 
at  liar  the  draft  was  not  stolen,  but  was  in- 
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dorsed  and  sent  to  tbe  very  person  who  re- 
ceived and  negotiated  it ;  and  tbe  loss  occa- 
sioned by  tbe  fraud  of  tbe  impostor  must  logi- 
cally and  Justly  be  oast  upon  tbe  plaintiff,  but 
for  whose  negligence  it  would  not  have  been 
likely  to  happen. 

In  Meridian  Nat.  Bank  t.  First  Nat.  Bank, 
7  Ind.  App.  822,  33  N.  E.  247,  34  N.  E.  608, 
a  check  in  payment  of  cattle  was  delivered  to  a 
person  who  bad  stolen  them.  He  bad  given  a 
fictitious  name,  and  tbe  payee  was  described 
by  that  name.  The  action  was  by  a  bona  fide 
purchaser  of  tbe  check  upon  an  indorsement 
made  by  tbe  impostor  sgainst  the  drawee.  The 
case  was  decided  for  tbe  plaintiff  upon  the  the- 
ory that  tbe  indorsement  of  tbe  check  by  tbe 
person  to  whom  it  was  actually  delivered,  and 
by  whom  tbe  drawer  intended  that  tbe  money 
should  be  received,  was  an  effectual  indorse- 
ment. Tbe  court  said :  "it  Is  the  identity  of 
the  person,  and  not  of  tbe  name,  which  con- 
trols." In  this  case,  however,  as  remarked 
in  tbe  opinion,  even  tbe  drawer  did  not  have 
In  blB  mind,  as  tbe  payee,  any  other  or  differ- 
ent person  whom  be  erroneously  believed  tbe 
person  to  whom  be  delivered  tbe  check  to  be. 

In  icobertson  v.  Coleman,  141  Masa  231,  05 
Am.  Kep.  471,  4  N.  E.  019,  a  stranger,  falsely 
assuming  tbe  name  of  a  real  person,  took  stolen 
goods  to  the  defendant,  who  sold  them  for  him 
and  gave  him  a  check  in  which  tbe  payee  was 
described  by  tbe  assumed  name,  tbe  defendant 
believing  that  to  be  his  name.  The  Impostor 
Indorsed  tbe  check  In  that  name,  and  it  came 
to  tbe  bands  of  plaintiff,  a  bona  fide  bold- 
er, who  sued  tbe  drawer  after  tbe  latter  bad 
stopped  payment.  Tbe  court,  in  deciding  for 
plaintiff,  said:  "Tbe  name  of  a  person  is  tbe 
verbal  designation  by  which  be  is  known,  but 
tbe  visible  presence  of  a  person  affords  surer 
means  of  Identifying  blm  than  bis  name ;" 
again :  "It  is  clear  from  these  facts  that,  al- 
though tbe  defendants  may  have  been  mistaken 
in  tbe  sort  of  man  tbe  person  they  dealt  with 
was,  this  person  was  tbe  person  intended  by 
them  as  the  payee  of  tbe  check,  designated  by 
tbe  name  be  was  called  in  tbe  transaction,  and 
that  bis  indorsement  of  it  was  tbe  indorsement 
of  the  payee  of  tbe  check  by  that  name.  The 
contract  of  tbe  defendants  was  to  pay  tbe 
amount  of  tbe  check  to  this  person  or  bis  order, 
and  he  has  ordered  It  paid  to  tbe  plaintiff.  If 
this  person  obtained  tbe  check  from  tbe  defend- 
ants by  fraudulent  representations  tbe  plain- 
tiff took  It  in  good  faith  and  for  value." 

In  American  Exch.  Bank  v.  City  Bank,  5 
N.  Y.  Legal  Obs.  18  (an  action  by  tbe  in- 
dorsee of  tbe  check  against  the  drawee  bank). 
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collected  by  the  bank  of  the  trust  company 
in  the  usual  course  of  business.  Whether 
Ashley  and  Rogers  were  the  same  person,  or 
dififerent  persons  who  had  conspired  to  de- 
fraud the  trust  company,  and  had  opened  an 
account  with  the  bank  as  a  means  to  that 
end,  or  whether  Rogers  was  a  person  who 
was  innocent  in  the  matter,  did  not  appear 
at  the  trial.  Dr.  Bissey  had  no  knowledge 
of  the  mortgage  until  called  on  six  months 
later  for  the  interest.  All  of  the  parties  to 
the  transaction,  except  Ashley,  ana  possibly 
Rogers,  if  he  were  a  different  person,  acted 
in  good  faith^  and  in  that  reliance  on  the 
good  faith  of  others  which  is  usual  in  such 
matters.  Ashley  by  some  means  induced  a 
well-known  and  reputable  conveyancer  to 
believe  that  he  was  Dr.  Bissey.  The  busi- 
ness followed  the  usual  routine  by  which 
hundreds  of  such  transactions  are  carried 


on  every  day,  and  nothing  occurred  during 
its  course  to  put  the  other  parties  on  their 
guard.  On  discovering  the  fraud  which  had 
been  practised  upon  it,  the  trust  oompany 
notified  the  bank,  and  demanded  the  return 
of  the  money  paid  on  the  check,  and,  on  the 
refusal  of  the  bank,  brought  this  suit.  At 
the  trial  a  verdict  was  directed  for  the 
plaintiff. 

The  case,  as  presented  by  the  plaintifTs 
declaration,  is  that  of  the  payment  by  the 
plaintiff  of  a  check  drawn  on  it  by  a  de- 
positor to  the  order  of  a  third  person,  whose 
indorsement  was  forged;  the  payment  hav- 
ing been  made  in  reliance  upon  the  subse- 
quent indorsement  of  the  defendant;  the 
ground  of  liability  being  that  the  defendant, 
by  its  indorsement  and  presentation,  war- 
ranted the  genuineness  of  the  indorsement  of 
the  payee,  Herman  S.  Bissey.    While  by  this 


the  court  said  that  the  holder  was  not  guilty 
of  negligence  In  falling  to  Inquire  as  to  the 
Indorsement,  and  that»  since  the  Indorsement 
was  made  by  the  person  to  whom  the  check 
was  given,  and  to  whom  It  was  Intended  to  be 
i^ven,  the  bank  should  pay  It,  although  the 
name  was  fictitious. 

In  addition  to  the  foregoing  cases  In  which 
the  doctrine  was  expressly  applied,  it  was  rec- 
ognised In  First  Nat.  Bank  v.  Farmers'  &  M. 
Bank,  56  Neb.  149,  76  N.  W.  430,  infra,  al- 
though Its  application  was  denied.  In  that 
case  the  local  correspondent  of  a  tmst  com- 
pany forwarded  to  it  an  application  for  a  loan 
purporting  to  be  made  by  the  owner  of  certain 
property.  The  trust  company  accepted  the  ap- 
plication, and  sent  to  Its  correspondent  a 
check  In  which  the  payee  was  described  by  the 
name  of  the  owner  of  the  property.  The  check 
was  presented  to  the  bank,  indorsed  in  the 
name  of  the  payee,  and  also  In  the  name  of  the 
correspondent.  It  proved  that  the  owner  did 
not  sign,  or  authorize  anyone  to  sign,  the  ap- 
plication for  him.  The  drawee  bank,  after 
learning  of  the  supposed  forgery,  credited  the 
amount  of  the  check  back  to  the  drawer,  and 
brought  suit  against  banks  which  had  Indorsed 
It  before  it  was  paid.  It  Is  apparent  that,  if 
the  Impostor's  indorsement  could  be  deemed 
a  genuine  Indorsement,  the  plaintiff  must  fail 
in  the  sction.  The  decision  was  In  favor  of 
the  plaintiff  (the  drawee),  but  was  placed  upon 
the  ground  that  It  showed  that  the  forgery  of 
the  application  was  by  the  correspondent  of 
the  drawer,  and  that  the  check  also  was  forged 
by  him,  and  that  there  was  no  third  party  con- 
cerned in  the  transaction.  The  court,  how- 
ever, said,  in  sustaining  a  charge  of  the  trial 
court,  that  If  someone  other  than  the  correspond- 
ent, or  even  someone  in  collusion  with  him, 
had  falseJy  pretended  to  own  the  land,  executed 
the  bond  and  mortgage,  and  indorsed  the  check, 
the  indorsement  would  not  be  forged ;  It  would 
be  by  the  person  to  whom  the  check  was  in 
terms  payable ;  the  fa'se  representation  of  own- 
ership of  the  land,  and  the  assumption  of  a 
false  name,  would  be  merely  steps  in  defrauding 
the  trust  company,  but  the  crime  would  not  be 
forgery ;  if  the  correspondent  himself  executed 
the  previous  papers  and  indorsed  the  check,  the 
indorsement  was  a  forgery  because  he  was  not 
the  one  intended  as  the  payee,  nor  was  he  de- 
scribed as  each.  This  case  Illustrates  the  fact 
already  alluded  to,  that  a  very  slight  change  of 
circumstances  renders  the  doctrine  inapplicable. 

The  doctrine  seems  also  to  be  recognized  by 
Dodge  V.  National  Exch.  Bank,  80  Ohio  St.  1. 
50  L.  R.  A. 


In  that  case  an  Impostor  had  obtained  posses- 
sion of  a  certificate  of  Indebtedness  due  from 
the  United  States,  and  presented  It  to  a  pay- 
master, who  delivered  him  a  check  in  which 
the  payee  was  described  by  the  name  of  the 
person  to  whose  order  the  certificate  was  pay- 
able. The  action  was  by  the  true  owner  oi 
the  certificate  against  the  bank  on  which  the 
check  was  drawn,  and  which  paid  the  same. 
The  court  said  that  "the  defendant  had  a  right 
to  show,  if  it  could,  that  the  person  to  whom 
the  check  was  delivered  was,  In  fact,  the  K>er- 
son  whom  the  drawer  intended  to  designate 
by  the  name*'  used  In  the  check ;  and  held 
that,  for  that  purpose,  it  might  show  the  cir- 
cumstances under  which  the  check  was  drawn, 
the  representations  of  the  party  to  whom  the 
check  was  delivered,  and  the  action  oi  the 
drawer  thereupon,  with  his  accompanying  dec- 
larations; but  also  held  that  the  trial  courc 
erred  in  excluding  the  portion  of  a  statement 
of  facts  tending  to  show  that  the  check  was 
delivered  to  the  Impostor  only  on  his  promise 
and  assuranoe  that  he  could,  and  would,  iden- 
tify himself  at  the  bank  as  the  person  whose 
name  was  given  In  the  check.  The  opinion  in 
this  case  seems  to  put  the  court  In  the  extra- 
ordinary position  of  holding  that  If  the  drawer 
is  completely  deceived  the  bank  will  be  pro- 
tected, upon  the  theory  that  in  paying  tho 
check  It  has  merely  carried  out  his  intention, 
while,  if  he  is  not  completely  deceived,  but  In- 
tends to  devolve  the  duty  upon  the  bank  of 
seeing  that  the  check  Is  paid  to  the  proper  per- 
son, the  bank  must  bear  the  loss,  at  least  un- 
less the  loss  can  be  thrown  upon  the  drawer, 
because  of  his  negligence.  Upon  a  previous 
appeal  In  that  case,  however,  a  majority  of  the 
court  held  that,  as  It  was  competent  for  the 
drawer  to  make  his  check  payable  to  the  order 
of  the  owner  of  the  certificate,  and  devolve  the 
duty  upon  the  bank  of  paying  only  on  his  gen- 
uine order,  the  liability  of  the  bank  could  not 
be  affected  or  discharged  by  any  act  or  omis- 
sion of  the  drawer  in  issuing  the  check,  of 
which  the  banks  had  no  notice  and  which  in 
no  way  influenced  its  conduct ;  citing  Roberts 
V.  Tucker,  16  Q.  B.  560,  3  English  Ruling  Casein. 
(!80.  infra. 

Smith  V.  Mechanics'  &  T.  Bank,  6  La.  4jan. 
610,  carries  the  theory  of  actual  Intent  fur- 
ther than  any  of  the  foregoing  cases.  In  that 
case  a  broker  discounted  for  a  stranger,  with- 
out Inquiry,  a  bill  purporting  to  be  accepted 
by  a  firm  well  known  to  him.  He  delivered  a 
check  to  the  stranger,  but  evidently  for  the 
purpose  of  making  it  necessary  for  him  to  ob- 
tain   their    indorsement,    before     cashing    the 
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statemeDt  of  the  case  the  trust  company  is 
considered  as  a  banker  only,  whereas  in 
fact  H  was  both  the  banker  and  the  drawer 
of  the  check,  it  fairly  presents  the  funda- 
mental question  involved.  A  recovery  must 
be  had  on  the  ground  alleged,  or  not  at  ail. 
Generally  a  bank  is  not  bound  to  know 
the  signature  of  the  indorser  of  a  cheek,  and, 
if  it  pays  a  check  on  a  forged  indorsement, 
it  can  recover  the  money  of  the  party  to 
whom  it  was  paid,  if  it  proceeds  promptly 
on  discovery  of  the  fraud.  This  is  upon  the 
principle  that  the  indorsement  of  a  check 
is  an  implied  warranty  of  the  genuineness 
of  the  previous  indorsements.  But,  in  or- 
der that  a  bank  may  recover,  it  must  appear 
that  it  has  sustained  a  loss.  If  it  can  charge 
the  payment  to  the  accoimt  of  the  depositor, 
it  has  lost  nothing,  and  has  no  cause  of  ac- 
Uon.     The    question    is,    then,    the    same. 


whether  we  consider  the  check  as  having 
been  drawn  by  an  ordinary  depositor  in  the 
trust  company,  or  as  having  been  drawn,  as 
it  was,  by  the  real-estate  department  of  the 
company,  on  the  banking  department. 
While,  as  between  the  bank  and  the  trust 
company,  as  a  banker,  the  former  is  bound 
by  its  implied  warranrty  of  the  indorsement, 
still  there  is  no  cause  of  action  unless  the 
payment  of  the  check  was  not,  as  against 
the  drawer  of  the  check,  a  good  payment. 
The  reason  of  the  rule  that  when  a  bank 
pays  a  depositor's  check  on  a  forged  indorse- 
ment, or  a  raised  check,  it  is  held  to  have 
paid  it  out  of  its  own  funds,  and  cannot 
charge  the  payment  to  the  depositor's  ac- 
count, is  that  there  is  an  implied  agreement 
by  the  bank  with  its  depositor  that  it  will 
not  disburse  the  money  standing  to  his  cred- 
it, except  on  his  order.    The  rule  applies 


cheek,  made  it  payable  to  tbe  order  of  the  firm 
vbidi  had  accepted  the  bill.  It  proved  that 
The  acceptance  was  forged,  and  the  firm's  in- 
doraemcnt  was  also  forged,  and  the  check 
oasbed  by  the  bank  on  which  It  was  drawn. 
The  action  was  by  the  broker  against  the  bank- 
er for  the  balance  of  his  account  without  de- 
ducting the  check.  The  decision  of  the  court 
is  against  the  plaintiff  (the  drawer),  notwith- 
standing that  the  prevailing  opinion  says  that 
*the  payment  of  the  check  mast  be  conceded 
to  have  been  gross  negligence  on  the  part  of 
the  derk  of  the  bank.**  (It  appeared  that  the 
forgery  was  a  very  bad  one,  the  name  of  one 
of  tlie  members  of  the  firm  being  badly  mls- 
flpelled.)  This  decision  in  the  original  opinion 
appears  to  rest  upon  the  ground  that,  notwith- 
standing the  gross  neglect  of  the  bank,  the 
Urmt  fault  was  committed  by  the  plaintiff  In 
taking  a  forged  bill,  and  therefore  he  ought  to 
t<ar  the  loss;  but  the  opinion  delivered  on  a 
motion  for  rehearing  puts  it  upon  the  ground 
that  the  person  to  whom  the  check  was  deliv- 
ered was' the  res!  payee,  and  that  the  firm  was 
only  the  nominal  payee.  That  opinion  says 
that  If  the  firm  had  been  the  real  payee  the  bank 
might  have  been  liable.  Again :  "Taking  the 
facta  as  they  were  before  us,  and  limiting  the 
decision  to  the  case  In  hand,  we  held  [on  the 
former  argoment]  that,  as  It  was  no  part  of 
the  contract  between  plaintiff  and  the  bank 
*hat  he  ahould  have  the  right  to  draw  checks 
in  tbat  form,  the  bank  might  go  behind  the 
check  and  Justify  the  payment  by  showing  that 
It  had  been  made  to  the  creditor  whom  the 
plaintiff  Intended  to  pay.  .  .  .  The  fact 
that  the  signature  .  .  .  [of  the  firm]  is  a 
manifest  forgery.  Is  immaterial ;  if  there  had 
been  no  indorsement  at  all,  the  bank,  after 
payment,  would  not  have  been  debarred  of  the 
right  of  proving  the  simulation,  and  of  show- 
ing that  the  payment  was  made  to  the  real 
creditor.*' 

It  wonid  seem  that,  miless  the  gross  negli- 
gence of  the  bank  would  offset  the  fault  of  the 
drawer,  the  decision  In  favor  of  the  bank  might 
safely  have  been  placed  on  the  ground  of  the 
drawer's  negligence ;  but,  apart  from  the  ques- 
tion of  negligence,  it  does  not  seem  that  the 
bank  ooght  to  be  allowed  to  ignore  the  payees 
whom  the  drawer  named,  and  whom  he  intend- 
ed to  name;  and  the  dissenting  opinion  takes 
that  view. 

In  ICaloney  v.  Clark,  6  Kan.  83,  an  impostor 
went  to  an  attorney,  impersonated  the  plain- 
tifTs  brother,  and  employed  the  attorney  to 
vrite  a  letter  to  the  plaintiff  requesting  him  to 
remit  money.  The  attorney  in  good  faith 
oQ  L.  K.  A. 


wrote  the  letter,  and  the  plaintiff  forwarded 
to  the  attorney  drafts  made  out  to  the  order 
of  his  brother,  and  the  attorney  delivered  them 
to  the  Impostor.  The  drafts  were  purchased 
in  good  faith  by  the  defendants  from  the  im- 
postor, who  was  identified  to  them  as  the  payee 
by  the  attorney.  The  court  held  that,  as  be- 
tween the  plaintiff  and  the  defendants,  the 
loss  must  fall  upon  the  former.  This  decision 
is  put  upon  the  broad  ground  that  Inasmuch  as 
the  attorney  must  be  deemed  the  plain  tiffs 
agent,  the  mistake  which  resulted  in  the  fraud 
was  the  plaintiff's  mistake,  and  he  ought  to 
bear  the  loss. 

It  seems  scarcely  satisfactory  to  dispose  of 
the  question  in  that  manner  without  indicat- 
ing the  reason  why  the  mistake  should  affect 
the  rights  of  the  parties.  If  the  mistake  op* 
era  tea  to  impose  the  loss  upon  the  drawer,  it 
would  seem,  since  the  question  of  negligence  is 
eliminated.  It  must  be  either  because,  in  con- 
sequence of  It,  the  drawer  really  made  the  im- 
postor the  payee  under  the  assumed  name,  or 
because  he  is  estopped  to  deny  that  he  did 
so.  Unless  one  or  the  other  of  these  theories 
be  adopted,  it  is  difficult  to  see  how  the  draw- 
er's mistake  affects  the  check  or  the  rights 
of  the  parties  under  it. 

In  Famous  Shoe  &  Cloth  Co.  v.  Crosswhite, 
124  Mo.  84,  20  L.  li.  A.  568.  27  8.  W.  307,  a 
thief,  who  had  stolen  two  mules,  sold  them  to 
defendants  and  received  a  check  in  which  the 
payee  was  described  by  an  assumed  name.  He 
Indorsed  the  cbeck  under  that  name,  and  sold 
it  to  plaintiff,  who  took  It  bona  fide.  The  de- 
cision was  in  favor  of  plaintiff.  The  exact 
ground  of  the  decision  does  not  appear,  but  the 
court  said,  in  reply  to  the  argument  of  the  de- 
fendants that  they  relied  on  the  custom  of  the 
bank  to  require  persons  presenting  checks  to 
be  identified,  that  such  custom  did  not  affect 
the  rights  of  the  plaintiff,  but  related  alone  to 
thu  Identification  of  persons  who  present  checks 
to  banks  for  payment,  and  Is  no  more  than  the 
usual  precaution  which  banks  adopt  for  their 
own  protection.  It  does  not  appear  In  this 
case  that  the  name  assumed  was  that  of  the 
owner  of  the  mules,  or  that  the  plaintiff  suf- 
fered any  Injury  from  the  assumption  of  that 
name,  undistinguished  from  the  fact  that  the 
mules  had  been  stolen ;  and  therefore  he  could 
scarcely  deny  that  the  person  to  whom  he  de- 
livered the  check  was  the  real  payee,  although 
described  by  an  assumed  name. 

Flore  V.  Ladd,  22  Or.  202,  20  Pac.  435.  held, 
upon  the  assumption  that  a  certificate  of  de- 
posit, made  out  In  the  name  of  the  actual  own- 
er of  the  money   deposited,   was   delivered   to 
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where  a  check  has  been  lost  or  stolen  and 
the  payee's  name  has  afterwards  been 
forged;  but  it  does  not  protect  a  depositor 
who  is  in  fault,  as  in  intrusting  a  check  to 
one  who  he  has  reason  to  suppose  will  make 
a  fraudulent  use  of  it,  or  in  so  carelessly 
filling  up  a  check  that  it  may  readily  be  al- 
tered, or  in  issuing  a  check  to  a  fictitious 
Serson.  It  is  confined  to  cases  in  which  the 
epositor  has  done  nothing  to  increase  the 
risk  of  the  bank.  It  should  not  apply  when 
the  check  is  issued  to  one  whom  the  drawer 
intends  to  designate  as  the  payee:  First. 
Because  in  such  a  case  the  risk  is  not  the  or- 
dinary risk  assumed  by  the  bank  in  its  im- 
{>lied  contract  with  its  depositor,  but  a  large- 
y-increased  risk,  as  it  follows  that  a  check 
thus  fraudulently  obtained  will  be  fraudent- 
ly  used.  The  bank  is  deprived  of  the  pro- 
tection afforded  by  the  fact  that  a  bona  fide 


holder  of  a  check  will  exercise  eare  to  pre- 
serve it  from  loss  or  theft,  which  are  the  or- 
dinary risks.  There  is  thrown  upon  the 
bank  the  risk  of  antecedent  fraud  practised 
upon  the  drawer  of  the  check,  of  which  it 
has  neither  knowledge  nor  means  of  knowl- 
edge. Secondly.  Because  in  such  a  case 
the  intention  with  which  the  drawer  issued 
the  check  has  been  carried  out.  The  person 
has  been  paid  to  whom  he  intended  pay- 
ment should  be  made.  There  has  been  no 
mistake  of  fact,  except  the  mistake  which 
he  made  when  he  issued  the  check,  and  the 
loss  is  due,  not  to  the  bank's  error  in  fail- 
ing to  carry  out  his  intention,  but  primarily 
to  his  own  error,  into  which  he  was  led  by 
the  deception  previously  practised  upon  him. 
It  is  somewhat  surprising  that  tne  ques- 
tion presented  by  this  case  has  not  arisen 
more  frequently.    There  are  but  few  deci- 


another  person  who  accompanied  the  latter  to 
the  bank  and  signed  his  name  in  the  slsrnature 
book  apparently  as  his  own,  the  bank  was  Jus- 
tified in  paying  the  same  to  him  upon  his  in- 
dorsing the  name.  The  court  said  that  the 
question  was:  With  whom  did  the  t>ank  deal, 
and  who  was  Intended  as  the  payee? 

A  bank,  which,  under  general  authority  to 
pay  its  customer's  accepted  bills,  pays  a  bill 
bearing  the  forged  Indorsement  of  the  payee 
accepted  by  the  customer,  cannot  charge  the 
same  up  against  the  latter,  although  the  in- 
dorsement was  on  the  bill  when  it  was  accept- 
ed, and  notwithstanding  that  the  acceptor  was 
accustomed  to  take  precautions,  before  accept- 
ing bills,  to  verify  the  indorsements,  where 
that  custom  was  never  communicated  to  the 
banker,  and  there  is  no  evidence,  direct  or  in- 
direct, of  any  communication  to  the  banker 
from  which  an  authority  to  pay  the  bill  with- 
out examination  could  be  inferred.  Robarts  v. 
Tucker,  16  Q.  B.  560,  8  English  Ruling  Cases, 
6S0. 

The  facts  involved  In  this  case  are  so  differ- 
ent from  those  Involved  in  the  cases  pre- 
viously cited,  that  it  cannot  be  considered  as 
a  direct  authority  against  the  theory  of  actual 
intent  adopted  by  them :  but  the  case  does  seem 
somewhat  analogous,  since  the  acceptance  of 
the  bill,  in  view  of  the  arrangement  with  the 
bank,  was  not  ifbllke  drawing  a  check  on  the 
bank  for  the  amount  of  the  bill,  payable  to  the 
person  who  held  the  bill  under  the  forged  in- 
dorsements. In  this  case,  the  bill  was  pre- 
sented for  acceptance  by  a  subsequent  Indorsee, 
and  not  by  the  person  who  forged  the  Indorse- 
ment. The  analogy  would  be  closer  if  the  lat- 
ter had  presented  the  bill. 

In  Bank  of  England  v.  Vagllano  Bros.  [1891] 
A.  C.  107-172,  60  L.  J.  Q.  B.  N.  S.  145,  173,  3 
English  Ruling  Cases,  695,  a  clerk  forged  the 
name  of  a  correspondent  of  his  employers  to  a 
bill  purporting  to  be  drawn  on  them  by  the 
correspondent,  and  payable  to  the  order  of  a 
firm  with  which  they  had  dealings,  but  which 
had  no  connection  with  the  transaction,  and 
sent  it  to  the  firm,  which  accepted  It.  He  aft- 
erwards obtained  possession  of  it,  and  procured 
the  money  on  it  at  the  acceptor's  bank.  The 
court  denied  the  right  of  the  acceptor  to  re- 
cover from  the  bank,  distinguishing  the  case 
from  Robarts  v.  Tucker,  16  Q.  B.  660,  3  Eng- 
lish Ruling  Cases.  680,  supra,  upon  the  ground 
that  while  the  acceptors  did  not  guarantee  the 
genuineness  of  the  indorsement,  they  did  guar- 
antee the  genuineness  of  the  drawer's  signa- 
ture, and,  by  reason  thereof,  the  bank  took  an 
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increased  risk  when  it  paid  the  bill  without 
verifying  the  purported  indorsement  of  the 
payee. 

The  case  of  Palm  v.  Watt,  7  Hun,  817,  infra, 
does  not  seem  to  deny  the  doctrine  that  at- 
tributes to  the  drawer  of  a  check  who  issues 
It  to  the  wrong  person  an  Intent  to  make  such 
person  the  payee.  It  will  be  observed  that  the 
court  in  that  case  took  the  view  that,  though 
the  check  was  mailed  in  pursuance  of  a  re- 
quest by  the  impostor,  and  was  received  from 
him  through  the  mall,  It  was  not  sent  to  him, 
but  to  the  person  whose  name  he  had  assumed ; 
and  that  there  was  no  delivery  of,  nor  inten- 
tion to  deliver,  the  check  to  him. 

Impostor  assuming  to  act  as  agent  of  payee. 

In  the  fo4  lowing  cases  the  fraudulent  scheme 
was  essentially  the  same  as  that  Involved  in 
the  cases  previously  cited,  in  which  the  loss 
was  Imposed  upon  the  drawer,  except  that  the 
impostor,  to  whom  the  check  was  delivered,  as- 
sumed to  be  the  agent  of  the  person  by  whose 
name  the  payee  was  described  In  the  check ;  and 
the  courts  held  that,  as  between  the  drawer 
and  drawee,  the  loss  must  fall  upon  the  drawee : 
Atlanta  Nat.  Bank  v.  Burke.  81  Ga.  697,  2  L. 
R.  A.  96,  7  8.  E.  738;  German  Sav.  Bank  v. 
Citizens'  Nat.  Bank,  101  Iowa,  530,  70  N.  W. 
769;  First  Nat.  Bank  v.  Pease,  168  111.  43,  48 
N.  E.  160,  Affirming  68  III.  App.  562 ;  Mechan- 
ics' Nat.  Bank  v.  Harter  (N.  J.  L.)  44  Atl.  715 : 
Armstrong  v.  National  Bank,  46  Ohio  St.  512. 
6  L.  R.  A.  625,  22  N.  E.  866 ;  Kuhn  v.  Frank. 
10  Am.  L.  Record,  622,  6  Ohio  Dec.  Reprint. 
1142;  Brlxen  v.  Deseret  Nat.  Bank,  5  Utah, 
504,  18  Pac.  43. 

See  also  First  Nat.  Bank  v.  Farmers*  &  M. 
Bank,  66  Neb.  140,  76  N.  W.  430,  supra. 

In  this  class  of  cases,  i,  e.,  when  the  impostor 
assumes  to  act  as  agent,  as  before  remarked, 
the  doctrine  of  actual  intent  does  not  apply, 
because  the  drawer  did  not  regard  the  individ- 
ual to  whom  he  delivered  the  check  as  the 
payee,  but  merely  as  the  agent  of  the  payee. 
It  would  seem  that  the  circumstances  might  be 
such  that  the  delivery  to  an  impostor  assuming 
to  act  as  agent  of  a  real  or  fictitious  person 
would  constitute  such  negligence  as  to  throw 
the  loss  upon  the  drawer;  but  there  do  not 
seem  to  be  any  cases  that  decide  against  the 
drawer  on  that  ground  when  the  check  or  draft 
was  delivered  to  a  purported  agent.  In  Atlan- 
ta Nat.  Bank  v.  Durte,  81  Ga.  597,  2  L.  R.  A. 
96,  7  S.  E.  738,  nothing  was  said  about  negli- 
gence, but  the  court  said  that  the  fact  that  the 
drawer  himself  was  deceived  did  not  eetsp  him. 
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sions  upon  it^  and  none  in  this  state.  But 
the  views  which  we  have  expressed  are  in  en- 
tire harmony  with  the  principles  which  we 
huTe  recognized  as  governing  the  decision 
(^f  eases  arising  from  the  forgery  of  notes 
and  efaedcs,  and  involving  kindred  questions. 
Among  the  more  recent  of  these  is  Iron  City 
\at.  Bank  v.  Fort  Pitt  Nat,  Bank,  1^9  Pa. 
47, 23  L.  R,  A.  615,  28  Atl.  197,  in  which  the 
<'ases  are  reviewed  by  our  brother  Mitchell, 
;«od  it  is  said  by  him :  "It  is  always  a  good 
<iefeii8e  that  the  loss  complained  of  is  the 
result  of  the  complainant's  own  fault  or  neg- 
lect; and  it  would  require  a  statute  in  very 
<'xplicit  terms  to  do  away  with  so  universal 
a  rule  of  law,  founded  on  so  incontestable  a 
principle  of  justice."  In  Bank  of  England 
V.  Vagliano  Bros,  [1891]  A.  G.  107,  the  bank 
bad  been  induced  to  pay  by  notice  from 
Vagliano  Bros,  of  the  drawing  and  accept- 


ance of  the  draft,  and,  as  the  case  differs 
from  this  in  that  important  particular,  it 
cannot  be  cited  as  a  precedent.  But  the 
opinions  of  the  lords  are  instructive  on 
the  questions  involved  in  this  case,  and  the 
principles  announced  by  them  would  settle 
the  contention  in  favor  of  the  defendant. 
Lord  Selborne  said:  "It  is  not  (as  I  un- 
derstand) disputed  that  there  might,  as  be- 
tween banker  and  customer,  be  circumstances 
which  would  be  an  answer  to  the  prima 
facie  case  that  the  authority  was  only  to  pay 
to  the  order  of  the  person  named  as  payee 
upon  the  bill,  and  that  the  banker  can  only 
charge  the  customer  with  payments  made 
pursuant  to  that  authority.  Negligence  on 
the  customer's  part  might  be  one  of  those 
circumstances;  the  fact  that  there  was  no 
real  payee  might  be  another."  There  are, 
however,  decisions  in  other  states  which  are 


The  coart,  In  Brixen  v.  Deseret  Nat.  Bank,  5 
CJtih,  504,  18  Pac.  43,  ^eld  that  the  drawer 
m  Dot  negligent  In  delivering  the  check, 
vbich  represented  the  proceeds  of  a  loan,  to  a 
reaJ-egtate  agent,  whose  character  was  good, 
for  the  purpose  of  having  It  delivered  to  the 
pajee  named  therein,  whose  name  had  been 
/oiged  to  an  application  for  a  loan  and  to  the 
mortgage  papers. 

In  Armstrong  v.  National  Bank,  46  Ohio  St. 
^12.  6  L.  R.  A.  625,  22  N.  E.  866.  It  was  found 
bj  tile  trial  coart  that  the  drawer  was  not  care- 
i*m  or  negligent,  but  the  appellate  court  said 
tliat,  eTen  though  the  circumstances  were  cal- 
culated to  arouse  suspicion  on  the  plaintiff's 
part,  that  fact  would  not  modify  the  duty  re- 
-qnired  of  the  bank  In  the  matter  of  paying  or 
Dot  paying  the  check.  It  was  also  found  by 
the  trial  court  that  the  bank  made  the  usual 
iBqciries  respecting  the  identity  of  the  person 
Tho  presented  the  check,  and  in  other  respects 
vas  ordinarily  careful  and  prudent ;  but  the 
appellate  court  said  that  finding  must  be  taken 
ia  connection  with  the  further  fact  that  he  was 
Bot  the  payee  of  the  check,  and  that  his  in- 
dorsement without  the  genuine  Indorsement  of 
^  payee  could  confer  no  title  upon  the  holder 
oi  the  check,  or  any  interest  in  it  as  against 
tie  drawer. 

In  Kahn  v.  Frank,  10  Am.  L.  Record,  622, 
^  Obio  Dec.  Beprlnt,  1142,  the  court  said  that 
if  the  drawer,  by  any  negligence  or  by  any 
courte  of  dealing  between  him  and  the  drawee, 
bad  lodoccd  or  contributed  to  the  payment  of 
the  check,  he  would  lose  the  right  to  recover 
from  the  latter;  but  held  that,  although  the 
<lnwer  was  deceived  by  the  impostor,  he  was 
^t  negligent 

Check  or  Jdll  sent  hy  mail. 

It  seems  difficult  to  distinguish  upon  princi- 
ple a  case  where  the  check  or  draft  Is  mailed 
parsoaot  to  communications  from  the  Impostor 
iBd  delivered  to  him  through  the  malls,  from 
» cage  where  the  check  is  delivered  to  the  Im- 
postor hi  person  by  the  drawer,  or  the  latter's 
acent 

And  In  Emporia  Nat.  Bank  v.  Shot  well,  85 
Kaa.  360,  57  Am.  Rep.  171.  11  Pac.  141,  supra, 
^  drafts  were  sent  In  a  letter  addressed  In  the 
i^toe  the  Imposter  had  given  (which  was  the 
Mae  of  the  owner  of  the  property),  and  the 
^^^Qt  held  that,  notwithstanding  that  fact,  the 
plaintiff  who  had  succeeded  to  the  rights  of  the 
braver  of  the  draf  ta.  must  bear  the  loss  rather 
<bta  the  drawee  bank  which  paid  It  on  the  In- 
^rwtmmt  of  the  liniK>8tor. 


lu  Palm  V.  Watt,  7  Hun,  317,  however,  the 
court  took  a  contrary  view.  In  that  case  an 
impostor  assumed  the  name  of  a  former  com- 
panion, and  by  that  name  wrote  letters  to  the 
relatives  of  the  latter  asking  for  assistance  to 
enable  him  to  return  home.  The  Impostor  had 
learned  from  the  man  whose  name  he  had  as- 
sumed such  particulars  respecting  his  family 
as  enabled  him  to  deceive  the  latter  with  re- 
spect to  his  Identity.  Induced  by  the  fraudu- 
lent statements  in  the  letter,  the  mother  of  the 
person  whose  name  was  assumed  purchased  of 
the  defendants  a  check  payable  to  the  order  of 
her  son,  and  mailed  the  same  to  him.  The  let- 
ter was  taken  from  the  postofflce  by  the  Impos- 
tor, who  Indorsed  the  check  In  his  assumed 
name,  and  the  check  afterwards  came  into  the 
hands  of  the  plaintiff,  a  bona  fide  holder.  Be- 
fore the  check  was  presented  for  payment  the 
fraud  had  been  discovered  and  payment 
stopped.  The  plaintiff  sued  the  defendants 
(the  di*awers),  but  the  court  held  that  he  could 
not  recover  because  he  acquired  no  title  to  the 
check,  and  because  the  defendants  reualned 
liable  on  the  same  to  the  real  payee.  The 
courts  said  that  the  criminal  fraud  of  the  im- 
postor induced  the  defendants  to  send  their 
check,  not  to  him,  but  to  the  person  whose  name 
he  assumed,  and  to  whom  it  was  made  payable. 
There  was  no  delivery  of,  or  intention  to  deliv- 
er, the  check  to  the  Impostor,  and  no  authority 
conferred  upon  him  to  take  the  letter  inclosing 
it  from  the  postofflce,  or  make  any  disposition 
of  the  check.  His  act  in  receiving  and  opening 
the  letter  was  In  Itself  a  criminal  offense,  and 
when  he  had,  by  the  crlm«  of  false  personation, 
obtained  possession  of  the  check,  he  acquired 
no  authority  to  dispose  of  or  Indorse  it.  His 
act  in  Indorsing  It  was  a  palpable  forgery  for 
which,  upon  the  facts  disclosed,  he  could  with- 
out doubt  have  been  convicted  of  that  crime. 
The  defendants  were  guilty  of  no  negligence 
which  Jed  to  the  Impostor's  possession  of  the 
property.  They  did  not  deliver,  nor  Intend  to 
deliver.  It  to  him.  It  Is  simply  a  case  where, 
by  criminal  fraud  committed  by  a  stranger,  the 
defendants  were  Induced  to  send  by  letter,  to 
the  person  whose  name  was  assumed,  addressed 
to  him,  a  check  payable  to  his  order;  and  the 
guilty  person  who  thus  Induced  them  to  do 
that  act  got  possession  of  the  check  by  another 
crime,  and  then  committed  forgery  by  Indorsing 
It.  It  was  urged  that  the  possession  of  the  letter 
which  inclosed  the  check,  and  which  was  ad- 
dressed and  written  to  the  person  whose  name 
the  Impostor  had  assumed,  enabled  the  latter 
more  easily  to  personate  the  former,  and  thus 
deceive  the  person  to  whom  he  indorsed  the 
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direct!/  in  point.  In  Emporia  Nat,  Bank 
T.  Shottoell,  35  Kan.  360,  11  Atl.  141,  the 
facts  are  almost  identical  with  those  in  this 
case.  An  unknown  person,  who  represented 
hitaiself  to  be  Guernesy,  who  was  the  owner  of 
a  quarter  section  of  land,  obtained  from 
Shotwell  a  loan  secured  by  mortgage  on 
Guernesy's  land,  and  received  from  Shot- 
well  in  payment  a  draft  drawn  to  the  order 
of  Guernesy.  He  indorsed  Guernesy*s  name 
on  the  draft,  and  sold  it  to  the  bank.  In  an 
action  by  Shotwell  to  recover  of  the  bank  the 
amount  received  by  it  on  the  draft,  it  was 
held  that,  although  Shotwell  was  deceived  in 
the  transaction,  the  person  with  whom  he 
dealt  was  the  person  intended  by  him  as  the 

Sayee  of  the  draft,  designated  by  the  name 
e  assumed  in  obtaining  the  loan,  and  that 
his  indorsement  was  the  indorsement  of  the 
payee   named.    It   is  said    in  the   opinion: 


"The  vital  point  in  this  case  is  that  Shot- 
well  intended  the  draft  to  be  sent  to  the  par- 
ty executing  the  notes  and  mortgage,  and  in- 
tended it  to  be  paid  to  the  person  to  whom 
he  sent  it,  and  whom  he  designated  by  the 
name  of  Daniel  Guernesy  because  that  was 
the  name  he  assumed  in  executing  the  notes 
and  mortgages;  and  therefore  the  national 
bank  is  protected  in  paying  the  draft  to  the 
very  person  whom  Shotwell  intended  to  des- 
ignate by  the  name  of  Daniel  Guernesy." 
In  Maloncy  v.  Clark,  6  Kan.  82,  the  plain-tiif 
was  induced  to  send  a  draft  drawn  to  the  or- 
der of  his  brother  to  a  stranger,  who  in  the 
correspondence  had  personated  his  brother. 
The  stranger  indorsed  the  name  of  the  plain- 
tiff's brother  on  the  draft,  and  sold  it  to  the 
defendants,  who  were  bankers.  It  was  held 
that  under  these  facts  the  plaintiff  could  not 
recover.     In    Robertson    v.     Coleman,    141 


check.  The  court  said  that  that  was  no  more 
true  than  It  would  be  In  the  case  ot  any  thief 
who  had  stolen  a  letter  addressed  to  a  third 
party  Inclosing  a  check  to  the  order  of  such 
party,  and  who  brought  the  check  to  a  bank 
with  such  stolen  letter  as  the  evidence  of  his 
Identity.  In  such  a  case  very  clearly  the  bank 
paying;  the  check  to  the  forger  would  be  respon- 
sible for  the  genuineness  of  the  indorsement, 
and  any  Intermediate  buyer  occupies  the  same 
position.  It  was  also  held  that  the  fact  that 
the  impostor  had  a  short  time  before  obtained 
by  the  same  criminal  process  a  check  upon 
which  he  had  forged  the  indor8em€nt  and  ob- 
tained money  thereon  from  the  same  person  to 
whom  he  sold  the  check,  and  that  the  check  on 
reaching  the  drawees  had  been  paid,  does  not 
affect  the  case,  because  no  knowledge  of  the 
fraud  or  forgery  in  the  first  check  and  its  ne- 
gotiation was  brought  home  to  the  defendants 
before  sending  the  check. 

The  foregoing  case  is  almost  identical  In  Its 
facts  \iiith  Maloncy  v.  Clark,  6  Kan.  83,  supra, 
except  that  in  that  case  the  drafts  were  sent 
to  an  attorney  and  by  him  delivered  to  the 
Impostor.  The  court  held  that  the  attorney, 
In  delivering  the  drafts,  acted  as  the  agent  of 
the  person  who  sent  them. 

The  five  cases  next  cited  are  distinguishable 
from  Emporia  Nat.  Bank  v.  Shotwell,  85  Kan. 
360,  57  Am.  Rep.  171,  11  Pac.  141 ;  Maloney  v. 
Clark,  6  Kan.  83;  and  Palm  v.  Watt,  7  Hun, 
317, — supra,  by  the  fact  that  the  letters  In- 
closing the  checks  or  bills  were  not  sent  In  pur- 
suance of  communications  from  the  impostor, 
as  was  the  fact  In  those  cases. 

Graves  v.  American  Exch.  Bank,  17  N.  Y. 
205,  was  an  action  by  the  payee  of  a  bill  of  ex- 
change against  the  drawee  bank  for  the  con- 
version of  the  bill.  The  payee  had  directed  his 
debtor  In  another  state  to  send  him  the  amount 
of  the  debt  by  a  check,  or  in  any  other  safe 
way.  The  letter  inclosing  the  draft  was  di- 
rected to  the  wrong  postofflce,  but  the  mistake 
was  corrected,  and  it  w€u  sent  to  the  proper 
postofflce,  from  which  it  was  delivered  to  a 
person  of  the  same  name  as  the  payee,  but  who 
had  no  right  to  the  draft.  This  person  in- 
dorsed the  draft,  and  It  was  finally  paid  by  the 
drawee  bank  after  it  had  been  indorsed  by 
other  persons.  The  decision  was  In  favor  of 
the  plaintiff,  and  rests  upon  the  ground  that 
the  draft,  at  least  upon  reaching  the  proper 
postofiice,  became  the  property  of  the  person 
to  whom  it  was  directed,  and  for  whom  It  was 
Intended.  It  appeai-ed  that  the  person  to 
whom  the  draft  was  delivered  by  the  postofflce 
authorities  was  at  the  place  to  which  the  let- 
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ter  was  addressed,  although  the  letter  was  de- 
livered to  him  from  the  other  postofflce.  A  dis- 
senting opinion  takes  the  position  that  the 
payee  occupied  no  better  position  than  the 
drawer,  and  that,  as  between  the  drawer  and 
the  drawee  bank,  the  loss  ought  to  fall  upon 
the  former  because  of  his  mistake  in  misdirect- 
ing the  letter. 

In  Indiana  Nat.  Bank  v.  Holtsclaw,  08  Ind. 
85,  a  check  had  been  mailed .  to  plaintiff,  but 
was  misdirected,  and  came  to  the  hands  of  an- 
other person  of  the  same  name,  who  forged  the 
indorsement  and  sold  It  to  a  bank.  The  court 
held  that  the  plaintiff  might  maintain  an  ac- 
tion against  the  latter  bank,  such  bank  havln^r 
received  the  money  upon  It. 

In  Shaffer  v.  McKee,  19  Ohio  St.  526,  a 
draft  payable  to  the  order  of  plaintiff  wa» 
mailed  to  her.  It  was  stolen  from  the  mails, 
and  the  indorsement  forged,  and  the  draft  sold 
to  defendant,  who  collected  the  amount.  It 
was  held  that  the  plaintiff  might  recover  from 
defendant  as  for  money  received  for  his  use. 

In  Bank  of  Commerce  v.  Glnocchio,  27  Mo. 
App.  661,  a  New  York  draft  indorsed  by  the 
payees  to  the  order  of  a  certain  person,  and 
inclosed  in  a  letter  addressed  to  him  at  Kansas 
City,  Missouri,  without  any  addition  Indicat- 
ing his  occupation,  profession,  residence,  or 
place  of  business,  was  received  by  another  per- 
son of  the  same  name,  and  indorsed  and  negoti- 
ated by  him  for  value,  and  was  finally  pur- 
chased by  plaintiff.  The  drawee,  pursuant  to 
instructions,  refused  the  payment,  and  the 
plaintiff  brought  an  action  for  negligence 
against  the  payee,  proceeding  upon  the  theory 
that  the  draft  was  of  no  value  whatever.  The 
court  decided  against  the  plaintiff  upon  the 
ground  that  the  defendant's  negligence,  If  any,, 
was  not  the  proximate  cause  of  the  loss. 

In  Talbot  v.  Bank  of  Rochester,  1  Hill,  295. 
the  owner  of  a  certificate  of  deposit  Indorsed  it 
to  a  certain  firm,  and,  without  t]ielr  knowledge, 
mailed  it  to  them.  It  was  stolen  from  the  maiU 
and  the  indorsement  forged,  and  it  was  then  ac- 
quired by  a  bona  fide  person,  who  collected  it. 
The  court  held  that  the  owner  could  maintain 
an  action  against  the  latter  for  conversion,  or 
for  money  had  and  received. 

Applicahilitif  of  rule  as  to  fictitious  payees. 

The  rule  that  a  check  payable  to  a  ficti- 
tious person  Is,  In  effect,  payable  to  bearer, 
would  ordinarily  be  sufficient  to  throw  the  loss 
upon  a  drawer  who  issues  a  check  to  an  Im- 
postor, at  least  where  the  payee  named  is  fic- 
titious, but  for  the  tact  that  it  is 
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Mass.  231,  55  Am.  Rep.  471,  4  N.  £.  619,  a 
person  who  assumed  the  name  of  Barney 
took  to  Coleman,  an  auctioneer,  a  stolen 
horse  and  buggy,  to  be  sold.  Before  selling 
them,  Coleman  made  inquiry,  and  received 
a  favorable  report  of  the  standing  of  the 
real  owner  of  the  assumed  name.  After  the 
saie  he  gave  a  check,  drawn  to  the  order  of 
Barney,  to  the  person  for  whom  he  sold  the 
team,  who  indorsed  it  and  parted  with  it  for 
value.  Payment  of  the  check  bavins  been 
btopped,  suit  was  brought  by  the  nolder 
against  Coleman,  and  a  recovery  had.  In 
the  opinion  it  was  said :  "It  is  clear  from  the 
facts  that,  although  the  defendants  may  have 
been  mistaken  in  the  sort  of  man  the  person 
they  dealt  with  was,  this  person  was  .  .  . 
intended  by  them  as  the  payee  of  the  check, 
designated  by  the  name  he  was  called  in  the 
transaction,  and  that  his  indorsement  of  it 


was  the  indorsement  of  the  payee  of  the 
check  by  that  name."  It  would  follow, 
under  this  reasoning,  that  if  the  check  had 
been  paid  by  the  bank  it  would  have  been  a 
good  payment.  In  the  case  of  United  States 
V.  National  Exch,  Bank,  45  Fed.  Rep.  163, 
decided  by  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Wisconsin, 
it  was  held  that  a  bank  was  not  liable  for 
the  payment  of  a  check  on  a  forged  indorse^ 
ment  where  the  person  who  committed  the 
forgery  and  received  the  money  was  in  fact 
the  person  to  whom  the  drawer  delivered  the 
check,  and  whom  he  believed  to  be  the  payee 
named.  Shunian  had,  by  fraud,  obtained 
possession  of  a  postofBce  money  order  drawn 
in  favor  of  Erben,  on  which  he  forged  Er- 
ben*s  indorsement,  and  in  payment  of  the 
order  received  a  check  from  the  postmaster, 
drawn  on  the  bank  defendant,  to  the  order 


h«Jd  not  to  apply  where  the  drawer  supposes 
the  payee  to  be  a  real  person ;  and  in  the  cases 
previously  cited  the  drawer,  of  course,  sup- 
posed that  the  payee  named  was  a  real  person. 

In  Kohn  v.  Watkins,  26  Kan.  691,  40  Am. 
Bep.  340,  however,  the  rule  was  applied  to 
drafts  which  an  impostor,  by  signing  fictitious 
oames  to  applications  for  loans,  induced  de- 
ffDdants  to  draw  to  the  ooder  of  fictitious  pay- 
e«s,  the  drawer  believing  them  to  be  real  per- 
sons. The  court  held  that,  as  between  the 
draver  and  a  bona  fide  holder,  the  drafts  must 
be  treated  as  if  payable  to  bearer,  and  the 
drawer  must  bear  the  loss.  There  were  other 
drafts  drawn  payable  to  the  order  of  real  per- 
sona and  forwarded  to  the  impostor,  who  as- 
mmed  to  be  the  agent  of  such  persons.  The 
pialatlff  contended  that,  inasmuch  as  such 
persons  had  no  knowledge  of,  or  interest  In, 
the  drafts,  they  must  be  deemed  fictitious  per- 
sona for  the  purposes  of  the  transaction,  but 
the  eoort  held  that  the  rule  did  not  apply  as 
to  those  drafts,  because  the  payees  named  were 
real  persons,  and  were  present  to  the  drawer's 
mind,  when  he  drew  the  drafts,  as  the  parties 
to  whose  order  they  were  to  be  paid. 

Clatton  T.  Attenborough  [1897]  A.  C.  90,  66 
L  J.  Q.  B.  N.  8.  122,  76  L.  T.  N,  S.  656,  45 
Week.  Bep.  276,  also  held  that  a  check  payable 
to  the  order  af  a  person  who  did  not  exist, 
slthoogh  the  drawer  supposed  he  did,  was  with- 
in the  English  statute  providing  that  where 
the  payee  is  a  fictitious  or  nonezlsting  person 
the  hlll  may  be  '^treated  as  a  bill  payable  to 
bearer." 

In  Phillips  ▼.  Mercantile  Nat.  Bank,  140  N. 
Y.  556,  28  L.  R.  A.  584,  35  N.  E.  892,  Affirm- 
ins  67  Hun,  378,  22  N.  Y.  Supp.  254,  also,  the 
rale  was  applied.  In  that  case  a  check  was 
drawn  by  the  cashier  of  a  bank  In  its  name 
Bpon  another  bank  for  the  purpose  of  specu- 
lating In  stocks,  without  the  knowledge  of  the 
officers  of  his  bank,  the  names  of  the  payees 
being  actual  customers,  but  such  customers 
having  no  knowledge  of  the  checks  or  connec- 
tion with  the  transaction.  The  court  held  that 
the  payees  must,  for  the  purposes  of  the  check 
In  qnestion,  be  deemed  fictitious.  The  court 
below  held  that  the  cashier's  knowledge  that 
the  payees  named  did  not  represent  real  per- 
wna  was  chargeable  to  his  bank,  and  that  view 
vas  probably  taken  by  the  court  of  appeals, 
although  that  point  Is  not  discussed.        * 

In  Chism  ▼.  First  Nat.  Bank,  96  Tenn.  641, 
32  L.  R.  A.  778,  36  S.  W.  387.  the  court  held 
that  a  drawee  bank  which  paid  a  draft  relying 
•B  a  forged  Indorsement  thereon  of  the  name 
•f  a  ftctitlous  person  to  whom  the  payee  had 
SOL.R.A. 


Indorsed  It  honestly  as  the  result  of  a  fraud 
practised  upon  him.  Is  not  thereby  relieved 
from  liability  to  the  payee.  The  court  held, 
contrary  to  the  view  taken  In  Kohn  v.  Watkins, 
26  Kan.  C91,  40  Am.  Rep.  336,  and  Clutton  v. 
Attenborough  [1897]  A.  C.  90,  66  L.  J.  Q. 
B.  N.  S.  122.  75  L.  T.  N.  S.  556,  45  Week. 
Bep.  276,  that  the  rule  with  reference  to  fic- 
titious indorsees  did  not  apply,  because  the 
payee,  when  he  Indorsed  the  check,  believed  In 
the  existence  of  the  Indorsee. 

So,  also,  Shipman  v.  Bank  of  State,  126  N. 
Y.  318,  12  L.  R.  A.  791,  27  N.  B.  371,  infra. 
holds  the  rule  does  not  apply  where  the  drawer 
of  the  check  believes  that  the  name  of  the  pay- 
ee represents  a  real  person. 

For  notes:  'Negotiable  paper;  use  of  flcti- 
tiotia  namest — see,  Armstrong  v.  Pomeroy  Nat. 
Bank  (Ohio)  6  L.  R.  A  625 ;  Use  of  fictitious 
name  ae  affecting  validity  of  instrument — see 
WIehl  V.  Robertson  (Tenn.)  39  L.  R.  A.  423. 

Theory  of  estoppel, 

in  Forbes  v.  Espy,  21  Ohio  St.  474,  a  per-, 
son,  for  the  purpose  of  smuggling  goods,  had 
assumed  a  false  name.  He  sold  some  of  the 
smuggled  goods  to  a  firm,  which.  In  payment, 
sent  him  a  bank  draft  purporting  to  be  payable 
to  his  order  under  the  assumed  name.  He  in- 
dorsed It  and  sold  It  to  plaintiff.  The  pay- 
ment of  the  bill  was  stopped,  and  the  plaintiff 
brought  an  action  against  the  bank  which  drew 
the  draft.  The  parties  who  purchased  the  goods 
were  compelled  to  pay  the  duty  of  which  the 
government  had  been  defrauded.  The  opinion 
says  the  question  involved  In  the  case  Is  wheth- 
er the  defendant  could  set  up  as  against  the 
plaintiff  (a  bona  fide  holder)  the  fraud  prac- 
tised upon  the  firm.  It  was  conceded  that  they 
could  If  the  purchasers  themselves  could  do  so, 
and  It  was  also  conceded  that  If  the  legal  title 
to  the  bill  was  In  the  plaintiff  the  defense  could 
not  be  sustained.  The  court  passed  over  the 
question  whether  the  legal  title  was  really  in 
the  plaintiff,  and  decided  In  plaintiff's  favor, 
upon  the  ground  that  the  purchasers  were  es- 
topped from  denying  that  the  legal  title  was  in 
him. 

The  adoption  of  the  theory  of  estoppel  In- 
stead of  that  of  actual  Intention  would  seem  to 
avoid  the  difficulty,  inherent  in  the  latter  theory, 
of  truthfully  attributing  to  the  drawer  of  the 
check,  an  Intention  that  the  person  to  whom  he 
delivers  It  shall  be  the  payee,  notwithstanding 
that  the  check  Itself  describes  the  payee  by  the 
name  of  another  person  from  whom  the  con- 
sideration purports  to  come,  and^  also  avoids 
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of  Erben,  on  wliich  he  forged  Erben's  indorse- 
ment, and  it  was  paid  by  the  bank.  This 
decision,  as  the  others  cited,  is  put  upon  the 
ground  that  the  intention  of  the  drawer  of 
the  check  was  Uiat  it  should  be  paid  to  the 
person  to  whom  he  delivered  it.  There  are 
a  number  of  other  cases  which  more  or  less 
directly  recognize  the'  principle  on  which 
these  decisions  are  based,  but  in  which  there 
ft  no  direct  ruling  on  the  subject,  and  we  have 
found  none  which  express  a  contrary  view. 
The  facts  of  this  case  do  not,  we  think, 
bring  it  within  the  rule  that  a  bank  paying 
a  check  to  order  on  a  forged  indorsement 
may  not  charge  the  payment  to  the  drawer's 
account,  for  the  reason  that  the  check  was 
issued  to  the  person  whom  the  drawer  in- 
tended to  designate  as  the  payee.  If  not 
within  the  rule,  the  plaintiif  has  no  stand- 
ing whatever.  It  is  a  perverted  statement 
of  the  whole  transaction  to  say  that  the 
check  was  intended  for  Dr.  Herman  S.  Bis- 
sey,  and  that  he  alone  was  entitled  to  receive 
payment.  Dr.  Bissey  had  no  more  right  to 
the  check  than  had  Ashley.  He  had  given 
nothing  for  it.  No  one  was  entitled  to  it, 
and,  had  the  truth  been  known,  it  would  not 
have  been  issued.  Under  the  supposed  facts 
on  which  the  trust  company  acted,  Ashley 


was  the  owner  of  the  property,  he  had  exe- 
cuted a  mortgage,  and  was  entitled  to  pay- 
ment. The  clear  intention  was  to  pay  him, 
although  there  was  a  mistake  as  to  the  facts 
on  which  the  intention  was  based.  Nor  is 
the  solution  of  the  question  involved  to  be 
sought  in  determining  whether  the  bank  was 
negligent  in  dealing  with  its  depositor,  Rog- 
ers. This  was  suggested  at  the  argument, 
but  mainly  as  a  makeweight.  The  case  was 
not  presented  or  argued  on  that  ground,  and 
in  view  of  the  principles  by  which  the  ques- 
tion of  liability  must  be  determined,  and  of 
the  facts  as  shown  at  the  trial,  it  could  not 
have  been.  The  true  ground  of  liability,  if 
any  existed,  was  that  the  bank  collected  of 
the  trust  company  a  check  drawn  to  order, 
on  which  the  indorsement  was  forged.  Be- 
tween the  bank  and  the  trust  company,  as 
the  drawer  of  the  check,  no  relation,  con- 
tractual or  otherwise,  existed.  The  drawer 
of  a  check  cannot  maintain  an  action  against 
one  who  collects  it  on  a  forged  indorsement 
from  the  bank  on  which  it  was  drawn,  al- 
though the  bank  paying  the  check  may.  The 
remedy  of  the  drawer  is  against  Uie  bank 
which  pays  his  check,  and  the  bank's  remedy 
is  against  the  person  to  whom  it  paid.  The 
liability  of  the  party  collecting  the  check 


the  obvious  absurdity  of  the  position,  taken, 
impliedly  at  least,  In  Dodge  v.  National  Ezch. 
Bank,  30  Ohio  St.  1,  supra,  of  Imposing  the 
loss  upon  the  drawer,  where  he  was  completely 
deceived,  and  relieving  him  from  It  where  he 
was  not  completely  deceived,  but  intended  to 
devolve  upon  the  banlc  the  duty  of  having  the 
person  to  whom  the  check  waa  delivered  iden- 
tified as  the  person  whose  name  is  given  in  the 
check.  It  may,  perhaps,  be  urged  that  there 
can  he  no  estoppel  in  such  a  case,  because  the 
bank,  at  the  time  It  cashes  the  check  is  not 
aware  that  the  check  was  delivered  to  the  Im- 
postor rather  than  to  the  person  whose  name 
%t  bears,  and  that  the  appearance  to  the  bank 
when  the  check  is  presented  is  exactly  the  same 
as  it  would  be  if  the  check  had  in  fact  been 
originally  delivered  to  the  payee  named  therein, 
and  had  then  been  stolen  by  the  impostor  and 
th«  indorsement  forged,  in  which  case,  con- 
cedediy,  the  bank  would  be  liable.  The  follow- 
ing considerations  are  suggested  in  reply  to  that 
argument :  When  the  bank  pays  a  check  upon 
a  forged  indorsement  it  does  so  in  the  belief 
that  the  person  who  indorsed  it  was  the  per- 
son whom  the  drawer  intended  to  designate  as 
payee,  and  this  is  so  whether  the  check  was 
originally  delivered  to  the  impostor,  or  stolen 
by  him  after  delivery  to  the  true  payee.  This 
belief  is  largely,  and,  when  the  person  who 
presents  the  check  Is  not  identified,  is  solely, 
induced  by  the  fact  tl^at  the  check  Is,  or  was, 
at  the  time  the  Impostor  Indorsed  it,  in  his 
possession:  and  the  bank  in  either  case  acts 
on  the  appearance  created  by  that  fact.  But 
when  the  check  is  originally  delivered  to  the 
true  payee,  and  Is  then  stolen  and  the  indorse- 
ment forged,  the  appearance  created  by  the  fact 
that  the  check  has  been  in  the  possession  of 
the  person  who  indorsed  it  is  not  due  to  any 
act  on  the  part  of  the  drawer,  and  therefore 
there  Is  no  estoppel  against  him ;  but  when  the 
drawer  delivers  the  check  to  tlie  Impostor  in 
the  belief  that  he  Is  tlie  person  named  as  payee, 
that  appearance  Is  due  to  the  act  of  the  drawer, 
and.  therefore.  If  the  other  elements  of  an  es- 
toppel are  present,  It  is  not  apparent  why  an 
estopi^el  cannot  be  successfully  asserted.  Sup- 
6%  L.  R.  A. 


pose  a  retail  merchant  sets  up  an  estoppel 
against  a  wholesale  firm  to  deny  that  a  certain 
person  represented  it,  as  Its  traveling  salesman, 
and  relies  upon  the  fact  that  the  firm  had  In- 
trusted him  with  the  usual  outfit  furnished  its 
salesmen;  would  it  be  necessary  for  the  mer- 
chantt  in  order  to  establish  an  estoppel,  to  show 
that  he  knew  at  the  time  he  aqted  on  the  ap- 
pearance created  by  the  fact  that  the  person 
was  In  possession  of  the  outfit,  that  the  same 
had  been  Intrusted  to  Lim  by  the  firm,  and  that 
he  had  not  obtained  possession  of  it  in  any 
other  way?  True,  the  outfit,  for  aught  the 
merchant  knew,  may  have  been  stolen.  But 
the  fact  is,  the  firm  intrusted  it  to  the  supposed 
salebman,  and  by  so  doing  created  the  appear- 
ance by  which  the  merchant  was  deceived.  Of 
course.  If,  as  a  matter  of  fact,  the  outfit  had 
been  stolen,  there  would  be  no  basis  for  an  es- 
toppel, because,  although  the  appearance  to  the 
merchant  was  just  as  deceptive.  It  was  not  due 
to  an  act  of  the  firm. 

Bummary. 

Whatever  the  true  theory  may  be,  it  is  ap- 
parent from  the  foregoing  cases  that  the  drawer 
of  a  check,  draft,  or  bill  of  exchange,  who  de- 
livers it  to  an  Impostor,  supposing  him  to  be 
the  person  whose  name  he  has  assumed,  must, 
as  against  the  drawee  or  a  bona  fide  holder, 
l>ear  the  loss  where  the  Impostor  obtains  pay- 
ment of,  or  negotiates,  the  same.  On  the  other 
hand.  If  the  check,  draft,  or  bill  Is  delivered 
to  an  impostor  who  has  assumed  to  I>e  the  a^ent 
of  the  person  named  as  payee,  the  loss  will  not 
fall  on  the  drawer,  at  least  If  he  was  free  from 
negligence,  and  there  was  a  real  person  bearing 
that  name,  whom  he  intended  to  designate  as 
payee. 

Of  course,  even  where  a  drawee  bank  !s  pri- 
marily liable  for  the  loss,  the  drawer  may,  by 
reason  of  his  subsequent  negligence  In  examin- 
ing vouchers  returned  to  him  by  the  bank,  foe- 
come  liable,  and  thus  relieve  the  bank.  For  a 
note  on  duty  of  depositors  in  respect  to  forged 
checks  charged  to  him  by  the  l>ank,  see  note 
to  First  Nat.  Bank  v.  Alien  (Ala.)  27  L.  R.  A. 
426.  G.  D.  P. 
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arises  fr«m  his  implied  warranty  of  the  in- 
dorsement. This  liability  is  founded  on  con- 
tract, and  not  on  negligence,  and  it  exists, 
if  at  all^  whether  there  was  negligence  or 
not.  -  But  if  we  consider  the  question  in  this 
light  the  plaintiff  has  no  case.  The  fraud 
was,  in  effect,  consummated  when  the  check 
was  delivered  to  Ashley.  He  would  have  re- 
ceived money  instead  of  a  check  if  he  had 
asked  for  it,  or  he  could  have  drawn  the 
money  in  the  banking  department,  in  an  ad- 
joining room.  Any  right  of  the  trust  com- 
pany to  recover  must  rest  on  the  assumption 
of  its  entire  good  faith  and  innocence,  and, 
if  it  gave  a  check  to  Ashley  with  any  reser- 
vation or  doubt  as  to  his  honesty  in  the 
transaction,  it  is  estopped  by  the  fact  that 
it  gave,  to  one  of  whom  it  had  reason  to  be 
^u^^piciou8,  the  means  of  perpetrating  a 
fraud  on  others.  The  officers  of  the  trust 
company,  of  course,  had  no  doubt.  They 
acted  in  entire  good  faith,  and,  it  may  be 
conceded,  with  ordinary  prudence;  but  the 
loss  was  occasioned  by  their  error,  and  there 
is  no  reason,  legal  or  equitable,  why  it  should 
be  shifted  to  another. 
The  judgment  is  reversed. 


J.,  dissenting: 
A  man  representing  Jiimself  as  John  Ash- 
ley called  upon  Dr.  Herman  S.  Bissey,  at  his 
residence.  No.  1630  North  Sixteenth  street, 
in  the  city  of  Philadelphia.  He  was  entire- 
ly unknown  to  Bissey,  but  pretended  that  he 
desired  to  purchase  a  house  and  lot,  No.  2352 
Xorth  Broad  street, — a  property  owned  by 
Bissey,  and  which  he  wanted  to  sell.  They 
agreed  on  the  terms,  and  Ashley  got  from 
Bissey  his  deed  for  the  premises,  on  the  pre- 
tense that  he  wanted  to  have  it  examined, 
and  took  it  away  with  him;  first,  however, 
payings  $5  on  account.  With  the  deed  in  his 
possession,  Ashley  called  upon  R.  Taylor 
Middleton,  a  real-estate  broker  of  unques- 
tioned good  character,  and,  representing 
himself  as  Br.  Herman  S.  Bissey,  the  grantee 
in  the  deed,  opened  with  him  negotiations 
for  a  loan  of  $5,000  on  a  mortgage  of  the 
property.  Bissey  was  unknown  to  Middle- 
ton,  and  the  latter,  assuming  the  truthful- 
ness of  the  representations,  introduced  Ash- 
ley to  the  Land  Title  k,  Tnist  Company,  this 
plaintiiT,  as  Bissey,  the  grantee  in  the  deed, 
that  he  might  procure  a  title  insurance  pol- 
icy on  the  premises,  and  also  as  a  party  who 
might  place  for  him  the  mortgage  loan.  Bis- 
sey was  wholly  unknown  to  the  officers  of 
the  company.  The  title  was  insured,  and 
the  loan  granted.  The  ''title  department" 
of  the  company  took  the  mortgage,  and  de- 
livered to  the  pretended  mortgagor,  Bissey, 
its  check,  as  follows: 

Philadelphia,  Nov.  1,  1897. 
The  TAnd  Title  and  Trust  Company: 
Pay  to  the  order  of  Herman  S.  bissey  four 
thousand  nine  hundred  and  twenty-two  and 
^  dollars,   pro.   of   mtg.  on  No.  2352   N. 
Broad  St. 

William  R.  Nicholson,  President. 
J.  Lord  Rigby,  Settlement  Clerk. 
$4,922.25. 
50L.il  A. 


The  pretended  Bissey  then  forged  the  name 
of  Herman  S.  Bissey  on  the  back  of  the  check, 
and  followed  this  with  the  indorsement  of 
name  G.  B.  Rogers,  and  presented  it  for  de- 
posit to  the  account  of  the  latter  at  the 
Northwestern  National  Bank,  this  appel- 
lant. The  bank  accepted  it,  indorsed  it  for 
collection,  and  by  its  messenger  sent  it  back 
to  the  title  company,  by  whom  it  was  paid 
in  the  ordinary  course  of  business.  The  man 
who  assumed  the  name  of  Rogers  soon  after, 
by  checks  on  the  national  bank,  drew  out 
the  money.  In  about  six  months  thereafter 
the  title  company  discovered  the  forgery  of 
Bissey*s  name,  and  the  worthlessness  of  the 
mortgage.  Demand  for  payment  being  re- 
fused by  the  national  bank,  this  suit  was 
brought.  There  was  no  dispute  as  to  the 
facts.  The  court  below  directed  the  jury  to 
find  for  plaintiff,  and  we  have  this  appeal 
by  the  national  bank,  defendant,  assigning 
for  error  the  peremptory  instruction  of  the 
court  below. 

A  majority  of  my  brethren  are  of  opinion 
the  court  erred.  I  think  it  was  right.  I 
put  the  case  wholly  upon  the  principle  or 
rule  that,  where  one  of  two  innocent  persons 
must  suffer  by  the  wrong  of  a  third,  he  shall 
stand  the  loss  whose  fault  or  neglect  made 
the  loss  possible.  Now,  notice  the  facts,  as 
concerns  the  Land  Title  Company:  It 
transacts  business  of  millions  of  dollars  an- 
nually in  a  large  city,  insures  titles,  and 
places  mortgages.  Probably  not  one  tenih 
of  those  who  deal  with  it  are  personally 
known  to  its  officers.  How  shall  it  identify 
them,  and  thus  guard  against  swindlers?  It 
seems  to  me,  the  only  practicable  way  is  to 
have  its  customers  introduced  by  reputable 
business  men,  who  are  known  to  the  officers. 
That  was  the  method  pursued  here.  Mr. 
Middleton,  well  known  to  the  bank,  who  had 
himself  been  imposed  upon,  introduced  the 
swindler  to  the  title  company  as  Dr.  Her- 
man S.  Bissey,  the  owner  of  premises  No. 
2352;  and  this  pretended  Bissey  had  the 
deed  in  his  possession.  Shall  the  company 
call  in  other  reputable  business  men  to  cor- 
roborate one  whose  prudence  and  integrity 
are  unquestioned?  The  company,  in  the  ex- 
ercise of  all  the  care  that  any  reasonable 
rule  of  law  or  business  conduct  required,  nec- 
essarily assumed  that  Mr.  Middleton  repre- 
sented the  truth  when  he  said  to  them,  in 
effect,  "This  man  is  Dr.  Herman  S.  Bis- 
sey, the  owner  of  premises  No.  2352  North 
Broad  street."  It  is  argued  that  if  the  title 
company  had  paid  in  bank  bills,  instead  of 
by  check,  it  would  have  been  the  loser.  A 
sufficient  answer  to  this  is  that  it  did  not  pay 
in  bank  bills,  but  by  check.  A  conjecture  as 
to  what  might  have  been  the  case  on  some 
other  state  of  facts  helps  us  not  in  determin- 
ing the  issue.  We  may  conjecture  that  if, 
without  being  identified  by  one  well  known 
to  it,  the  title  company  had  assumed  the 
identity  of  Bissey  from  the  mere  possession 
by  him  of  the  deed,  the  loss  would  have  been 
its  own.  But,  to  impose  the  penalty,  we 
must  assume  some  degree  of  fault  or  neglect 
on  part  of  the  title  company.    Hie  proof  is 
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undisputedly  the  other  way.  It  did  not  pay 
the  swindler  the  money.  It  did  not  deliver 
to  him  its  check  until  his  identity  was 
vouched  for  by  one  in  every  way  worthy  of 
belief.  The  pretended  Bissey  had  the  check. 
He,  with  very  rare  exceptions,  could  not 
have  drawn  the  money  at  any  bank  teller's 
window  in  this  city  without  proof  of  iden- 
tity; that  is,  that  he  was  Dr.  Herman  S. 
Bissey,  the  payee.  It  is  argued  that  if  the 
swindler  had  gone  from  the  "title  depart- 
ment" to  the  company's  paying  teller,  in  the 
same  building,  it  -would  have  been  cashed 
without  proof  of  identity.  If  he  had  done 
so,  and  received  the  money,  that  would  have 
been  the  fault  of  the  paying  teller;  and,  of 
course,  the  title  company  would  have  had  to 
bear  the  loss.  But  he  did  not  present  it 
to  the  paying  teller  of  the  drawer.  Why? 
Because,  it  is  fair  to  assume,  he  wanted  no 
questions  asked  by  one  who  might  know  the 
real  Bissey,  or  require  that  someone  vouch 
for  him  as  the  real  Bissey.  In  fact,  he  had 
concocted  and  prepared  a  plan  to  cheat  the 
defendant  bank, — one  by  which  he  could  get 
the  check  cashed  without  identification.  We 
take  the  testimony  of  defendant's  cashier. 
He  says  the  check  drawn  November  1  in  fa- 
vor of  Bissey  was  received  by  him  on  deposit, 
November  3,  from  George  B.  Rogers,  it  hav- 
ing been  previously  indorsed  by  Bissey.  Be- 
ing the  second  indorser,  the  cashier  had  a 
right  to  assume  that  Rogers  guaranteed  the 
genuineness  of  Bissey 's  signature,  the  payee; 
but  who  was  Rogers,  who  guaranteed  the 
genuineness  of  the  indorsement  of  the  payee 
in  a  $5,000  check?  The  cashier  says:  A 
man  representing  himself  to  be  Rogers 
called  at  the  bank,  with  his  wife,  less  than 
three  weeks  before,  and  rented  a  safe-deposit 
box,  with  instructions  that  his  wife  was  to 
have  access  to  it.  He  had  no  introduction, 
but  said  he  lived  in  the  neighborhood,  and 
told  a  "pretty  straight  story."  The  bank 
designated  a  box  for  him.  The  assumed 
Rogers  then  came  several  times,  and  appar- 
ently used  the  box;  then,  on  November  3,  as 
we  have  said,  less  than  three  weeks  after- 
wards, deposited  the  Land-Title  check;  in 
about  four  weeks  more,  drew  it  all  out,  but 
25  cents.  The  bank  had  not  heard  of  or 
known  him  before  the  renting  of  the  box.  It 
has  not  heard  of  him  since  he  drew  the  last 
check.  Whether  his  real  name  was  Rogers, 
except  from  the  "pretty  straight  story"  he 
told  the  cashier,  no  one  knows,  for  the  bank 
made  no  further  inquiry.  Whether  he  ever 
did  business  in  Philadelphia,  or  resided  in 
the  neighborhood  of  the  bank,  no  one  knows, 
for  inquiry  since  has  resulted  in  no  infor- 
mation. Yet  this  defendant  bank,  on  the 
guaranty  of  a  total  stranger,  accepts  as  gen- 
uine the  forged  indorsement  of  Bissey,  and, 
in  collecting  the  check,  represents  to  the 
Land  Title  Company,  by  its  own  indorse- 
ment, that  the  preceding  ones  are  genuine. 
It  could  not  have  got  the  money  out  of  wliich 
it  was  defrauded,  unless  it  had  done  so.  On 
the«e  facts, — and  not  a  single  one  of  them  is 
disputed, — whose  neglect  enabled  the  wrong- 
doer to  successfully  perpetrate  the  cheat  T 
50  L.  IL  A. 


The  title  company  did  not  accept  a  "pretty 
straight  story"  from  him.  Middleton  had 
to  introduce  and  vouch  for  him.  He  did  not 
present  the  check  to  the  paying  teller  of 
that  company  when  he  had  possession  of  it; 
for,  as  stated  by  Mr.  Nicholson,  the  presi- 
dent, that  officer  had  nothing  whatever  to 
do  with,  or  knowledge  concerning,  the  oper- 
ations of  the  real -estate  department.  The 
wrongdoer  believed  or  feared  identification 
would  be  required  there.  He  preferred  the 
bank,  which  believed  a  total  stranger's 
"pretty  straight  story;"  and  the  result 
shows  that^  wnile  his  conduct  was  crooked, 
his  judgment 'was  correct.  Everyone  con- 
nected with  this  transaction  was  deceived 
by  the  pretexts  of  the  swindler,  except  the 
Land  Title  Company, — the  one  now,  by  the 
judgment  of  this  court,  made  to  suffer.  Dr. 
Bissey,  allured  by  the  prospects  of  a  sale, 
trusts  a  total  stranger  with  possession  of  hia 
deed.  Mr.  Middleton  believes  he  is  Dr.  Bis- 
sey, because  he  says  so  and  exhibits  Bis- 
sey's  deed.  The  defendant  believes  he  is 
Rogers,  because  he  says  so,  rents  him  a  box, 
opens  with  him  an  account,  and  accepts  his 
say-so  as  to  the  genuineness  of  Bisscy's 
forged  signature,  undoubtedly  forged  by  him- 
self. The  title  company  believes  nothing  he 
says.  It  does  believe  what  Mr.  Middleton 
says,  for  it  could  not  do  otherwise  without 
practically  stopping  business.  The  fraud 
was  only  possible,  in  view  of  the  undisputed 
facts,  because  of  the  childish  credulity  and 
consequent  neglect  of  the  most  ordinary  busi- 
ness precautions  by  defendant.  I  would  af- 
firm the  judgment. 

Crreeiif  Ch.  J:  I  concur  in  the  foregoing 
dissenting  opinion. 

A  petition  to  amend  the  judgment  hav- 
ing been  filed,  the  following  Per  Curiam 
opinion  was  handed  down  May  29.  1900: 

In  re  petition  to  amend  the  judgment  of 
the  supreme  court  by  adding  thereto  the 
words  "and  a  vetiire  facias  de  novo  shall  is- 
sue." Judgment  amended  by  granting  new 
venire  as  prayed  for. 


A.   G.    KNISELY,   Treasurer   of    I>aiiphin 

County, 
r. 

David  W.  COTTEREL,  Appt. 


Edward  R.  WOOD  et  al,,  Appis., 

V. 

William  S.  VARE. 

(196  Pa.  614.) 

1.     A  tax  npon  -rendem  of  mereba-adise. 


Note. — As  to  necessity  of  unlformitjr  In  li- 
cense or  privilege  tax.  see  Chaddock  t.  Day 
(Mich.)  d  L.  R.  A.  809.  and  note:  Slmrall  v. 
Covington  (Ky.)  0  L.  R.  A.  556:  Magenaa  t. 
Fremont  (Neb.)  9  L.  R.  A.  786;  Sayre  v.  Phil- 
lips (Pa.)  16  L.  R.  A.  49;  Ex  parte  Williams 
(Tex.  Crim.  App.)  21  L.  R.  A.  788;  Denver 
City  R.  Co.  V.  DeoTer  (Colo.)  29  L.  R.  A.  608 , 
Ottumwu  Y.  Zeklnd   (Iowa)   29  L.  R.   A.   734  ; 
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SradiMkted  mceordlng  to  the  amoant  of  annual 
sales.  Is  not  unconstitutional  for  want  of 
uniformity,  eyen  If  It  Is  regarded  as  a  tax 
on  property. 

2.  A  tAx  ia  not  Impoaed  apecillCAlly  on 
Froperty-y  but  on  the  business  of  selling, 
when  It  is  Imposed  on  dealers  In  merchandise, 
and  graduated  according  to  the  amount  of 
their  annual  sales. 

3.  Tlie  claaaillcAtioB  of  deAleni  of  mer- 
eliABdlse  into  retail  and  wholesale  dealers 
and  dealers  at  any  exchange  or  board  of 
trade,  and  the  imposition  of  taxes  upon  these 
classes  at  different  rates,  do  not  violate  the 
constitutional  requirement  of  uniformity. 

-^  Tlie  arenerallty  of  a  tax  la-vr,  tlie 
■lalm  provisions  of  -vrlilcli  are  nnl- 
foraa  and  applicable  over  all  the  state,  is 
not  destroyed  by  merely  incidental  differ- 
ences in  the  number  and  mode  of  appoint- 
ment of  appraisers  In  the  counties  generally 
and  in  cities  of  the  first  class,  so  as  to  make 
the  law  conflict  with  Const,  art.  9,  S  1,  re- 
qniring  a  tax  law  to  be  "general,"  or  art.  3, 
i  7,  prohibiting  local  or  special  laws  regu- 
lating the  affairs  of  counties  and  cities,  or 
prescribing  the  powers  and  duties  of  their 
officers. 

S.  A  provision  In  a  statute  that  certain 
■Mitters  sball  remain  as  no-vr  fixed  by 
existing  ia^ir,  when  it  might  have  been 
omitted  without  any  effect  whatever,  does 
not  make  the  statute  offend  against  a  con- 
stltntional  provision  that  all  laws  revived, 
amended,  or  extended  shall  be  re-enacted  at 
length. 

«.  Tbe  individnal  liberty  of  tbe  cltlsen 
Is  not  Invaded,  in  violation  of  his  consti- 
tutional rights,  by  a  statute  taxing  venders 
of  merchandise  according  to  the  amount  of 
their  annual  sales. 

(July  11,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Cqurt  of  Common  Pleas  for  Dauphin 
County  In  favor  of  plaintiff  in  an  action 
brought  to  enforce  a  license  tax  on  mer- 
chants.    Affirmed, 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  2,  for  Phil- 
adelphia County  in  favor  of  defendants  in  a 
«uit  brought  to  enjoin  the  enforcement  of 
the  mercantile  license  tax  act  of  May  2,  1899. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  LynuuL  D.  Gilbert,  tor  appellant 
dotterel : 

The  act  of  assembly  of  May  2,  1899,  is  un- 
•consUtutional  in  the  taxing  method  it  pro- 
poses. 

The  ^aid  act  of  assembly  taxes  the  prop- 
erty of  the  appellant,  and  is  unconstitutional 
because  it  is  in  violation  of  |  1  of  article  9 
^f  the  Constitution  of  Pennsylvania,  provid- 
ing that  "all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects,  within  the  territor- 
ial limits  of  the  authority  levying  the  tax, 
and  dhall  be  levied  and  collected  under  gen- 
eral laws." 


Allcntoum  v.  Qrosa,  132  Pa.  319,  19  Atl. 
260;  Williamapart  v.  Wenner,  172  Pa.  173, 
35  Atl.  644. 

This  court  plainly  and  directly  declared 
in  Williamsport  v.  Wenner,  172  Pa.  173,  35 
Atl.  544,  that  a  license  tax  graduated  by  the 
amount  of  annual  sales  is  a  tax  on  property, 
estimated  by  the  volume  of  annual  sales. 

This  was  a  reutterance  of  the  decision  in 
the  case  of  Allentown  v.  Orosa,  132  Pa.  319, 
19  Atl.  269. 

As  a  property  tax  it  is  fatally  defective  b^ 
cause  it  lacks  constitutional  uniformity. 

The  distinction  made,  which  is  legisla- 
tively regarded  as  the  justification  for  this 
arbitrary  taxation,  is  solely  a  difference  in 
the  persons  to  whom  that  vending  is  done. 

This  is  not  a  uniform  method  of  classify- 
ing property  for  taxation. 

Another  feature  of  illegal  tax  discrimina- 
tion which  this  statute  proposes  to  intro- 
duce depends  exclusively  and  arbitrarily 
upon  the  place  wliere  the  sales  are  made,  ir- 
respective of  those  who  participate  in  them, 
either  as  venders  or  as  vendees. 

Where  the  parts  of  a  statute  are  so  mater- 
ially connected  and  dependent  as  to  warrant 
a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that  if  all  could  not  be  car- 
ried into  effect  the  legislature  could  not  pass 
the  residue  independently,  if  some  parts  are 
unconstitutional  and  void,  all  the  provisions 
which  are  thus  dependent  are  void. 

Warren  v.  Charlestownf  2  Gray,  84;  Com, 
ex  rel.  Aity,  Qen.  v.  Potia,  79  Pa.  164;  Phil- 
adelphia  v.  Barber,  160  Pa.  123,  28  Atl.  644. 

It  was  the  purpose,  and  it  has  been  the  ef- 
fect, of  the  9th  article  of  the  Constitution  to 
forbid  the  continuance  and  prevent  the  repe- 
tition of  the  unjust  system  of  taxation  which 
prevailed  before  the  adoption  of  the  consti- 
tution. 

As  a  property  tax  it  is  fatally  defective 
because  it  is  not  levied  and  collected  under  a 
general  law  as  required  by  tlie  Ut  section  of 
the  9th  article  of  the  Constitution. 

Wheeler  v.  Philadelphia,  77  Pa.  338. 

The  exclusion  of  the  merchandise  venders 
of  the  city  of  Philadelphia  from  certain  pro- 
visions of  this  statute  makes  the  act  in  ques- 
tion a  local  law. 

Morrison  v.  Bachert,  112  Pa.  322,  5  Atl. 
739 ;  Weinman  v.  Wilkinshurg  4  E.  L.  Pasa, 
It.  Co.  118  Pa.  192,  12  Atl.  288;  Ayara^a  Ap- 
peal, 122  Pa.  2G6,  2  L.  R.  A.  577,  16  Atl.  350; 
Re  RtMti  Street,  132  Pa.  257,  7  L.  R.  A.  193, 
19  Atl.  219;  Re  Wyoming  Street,  137  Pa. 
494,  21  Atl.  74;  Pittsburgh's  Petition,  138 
Pa.  401,  21  Atl.  757,  761 ;  Scranton  v.  Whyte, 
148  Pa.  419,  23  Atl.  1043;  Safe  Deposit  d 
r.  Co.  V.  Fricke,  152  Pa.  233,  25  Atl.  530; 
Philadelphia  v.  Westminster  Cemetery  Co. 
162  Pa.  105,  29  Atl.  349;  Chalfant  v.  Ed- 
wards, 173  Pa.  246,  33  Atl.  1048. 

The  act  of  assembly  of  May  2,  1899,  is  un- 
constitutional because  it  is  in  violation  of 


Sute  «  rel.  Tol  v.  French  (Mont.)  30  L.  R. 
A.  415,  with  note  on  limit  of  amount  of  license 
fees:  Carrollton  v.  Bazzette  (111.)  31  L.  R.  A. 
522:  Re  Haskell  (Cal.)  32  L.  R.  A.  527;  State 
▼.  Harrington  (Vt.)  34  L.  R.  A.  100;  Singer 
Utg.  Co.  V.   Wright    (Ga.)   86  L.   R.  A.  497; 
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Hanta  v.  Chicago  (111.)  40  L.  R.  A.  611 ;  State 
V.  Gardner  (Ohio)  41  L.  R.  A.  689:  Phoenix 
Assur.  Co.  V.  Fire  Department  of  Montgom- 
ery (Ala.)  42  L.  R.  A.  4C8 ;  Fleetwood  v.  Read 
(Wash.)  47  L.  R.  A.  205;  and  State  em  ral. 
Wyatt  V.  Ashbrook  (Mo.)  48  L.  R.  A.  2«i. 
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tile  Till  section  of  article  3  of  the  Constitu- 
tion, providing  that  "the  general  assembly 
shall  not  pass  any  local  or  special  law;  regu- 
lating the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs,  or  school  districts; 
creating  ofTices,  or  prescribing  the  powers 
and  duties  of  officers  in  counties,  cities,  bor- 
oughs, townships,  election  or  school  dis- 
tricts." 

This  law  disregards  the  provisions  of  the 
Constitution,  in  that  it  locally  regulates  the 
affairs  of  counties,  and  is  therefore  uncon- 
stitutional. 

MoiTison  V.  Bachert,  112  Pa.  322,  6  Atl. 
739;  Wheeler  v.  Philadelphia^  77  Pa.  333; 
Re  Ruan  Street,  132  Pa.  257,  7  L.  R.  A.  193, 
19  Atl.  219;  Re  Wyoming  Street,  137  Pa. 
494,  21  Atl.  74;  Weinman  v.  Wilkinshurg  d 
E,  L.  Pass.  R,  Co.  118  Pa.  192,  12  Atl.  288; 
Ayars'a  Appeal,  122  Pa.  266,  2  L.  R.  A.  577, 
16  Atl.  356;  Pittsburgh's  Petition,  138  Pa. 
401,  21  Atl.  757,  761 ;  Scranton  v.  Whyte, 
148  Pa.  419^  23  Atl.  1043;  ^afe  Deposit  d  T, 
Co.  V.  Fricke,  152  Pa.  233,  25  Atl.  530; 
Philadelphia  v.  Westminster  Cemetery  Co. 
162  Pa.  105,  29  Atl.  349;  Chalfant  v.  Ed- 
wards, 173  Pa.  246,  33  Atl.  1048. 

Messrs.  Alexander  Simpaon,  Jr.,  and 
M.  Hampton  Todd  for  appellants  Wood  et 
al. 

Messrs.  Jobn  P.  Elkln,  Attorney  Oen- 
eral,  Frederic  W.  Fletts,  M.  E.  Olmsted, 
and  A,  C.  Stamm,  for  appellees: 

The  act  of  1899  does  not  offend  against  the 
constitutional  requirement  as  to  uniformity. 

The  subjects  of  taxation  i^re  "persons, 
property,  and  business." 

State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  21  L.  ed.  179. 

The  tax  in  question  being  measured  by 
"each  dollar  of  the  whole  volume,  gross,  of 
business  transacted  annually,"  it  is,  of 
course,  a  tax  upon  business. 

DuracWs  Appeal,  62  Pa.  494. 

The  power  of  classification  for  license-tax 
purposes  has  always  been  exercised  in  Penn- 
sylvania. 

The  manner  in  which  sales  are  made  has 
likewise  always  been  a  consideration  for 
dassifi  cation. 

Com.  V.  Delaware  Division  Canal  Co.  123 
Pa.  594,  2  L.  R.  A.  798,  16  Atl.  584;  Kit- 
tanning  Coal  Co.  V.  Com.  79  Pa.  104;  Com. 
V.  Delaware  d  U.  Canal  Co.  43  Pa.  295. 

Treated  as  a  tax  on  property,  there  is  no 
objection  to  the  classification  provided  in  the 
act.  The  tax  on  capital  stock  is  a  tax  on 
property. 

Com.  V.  Standard  Oil  Co.  101  Pa.  110; 
Com.  V.  New  York,  P.  d  0.  R.  Co.  188  Pa. 
169,  41  Atl.  594. 

And  yet  the  property  of  some  manufactur- 
ing companies  is  taxed,  while  that  of  others 
is  untaxed. 

Com.  V.  Delaware  Division  Canal  Co.  123 
Pa.  694.  2  L.  R.  A.  798,  16  Atl.  584;  Com. 
V.  Northei-n  Electric  Light  d  Power  Co.  1^5 
Pa.  105,  14  L.  R.  A.  107,  22  Atl.  839;  Com. 
V.  Germania  BreuAng  Co.  145  Pa.  83,  22  Atl. 
240;  Qermania  L.  Ins.  Co.  v.  Com.  85  Pa. 
513;  Fox's  Appeal,  112  Pa.  337,  4  Atl.  149. 
50  Lw  R.  A. 


The  act  of  1899  is  not  prohibited  class  leg- 
islation. 

Com.  V.  Delaware  Division  Canal  Co.  123 
Pa.  594,  2  L.  R.  A.  798,  16  Atl.  584 ;  Com. 
V.  Martin,  107  Pa.  185;  Com.  v.  Philadelphia 
County,  157  Pa.  531,  27  Atl.  546. 

The  act  does  not  violate  the  rights  of  per- 
sons or  property. 

Mitoliell,  J.,  delivered  the  opinion  of  the* 
court : 

These  two  cases  may  conveniently  be  con- 
sidered together,  as  both  raise  the  same  ques- 
tion of  the  constitutionality  of  the  act  of 
May  2,  1809  (P.  L.  184) ,  "to  provide  revenue 
by  imposing  a  mercantile  license  tax  on  ven- 
ders of  or  dealers  in  goods,"  etc.  The  act !» 
frankly  and  professedly  a  revenue  act,  and 
therefore  we  have  no  complication  with  ques- 
tions under  the  police  power.  The  act  pro- 
vides that  "each  retail  vender  of  or  retail 
dealer  in  goods,  wares,  and  merchandise  shall 
pay  an  annual  mercantile  license  tax  of  two 
dollars,  and  all  persons  so  engaged  shall  pay 
one  mill  additional  on  each  dollar  of  the 
whole  volume,  gross,  of  business  transacted 
annually.  Each  wholesale  vender  of  or 
wholesale  dealer  in  goods,  wares,  and  mer- 
chandise shall  pay  an  annual  mercantile  li- 
cense tax  of  three  dollars,  and  all  persons  so 
engaged  shall  pay  one-half  mill  additional 
on  each  dollar  of  the  whole  volume,  gross,  of 
business  transacted  annually.  Each  dealer 
in  or  vender  of  goods,  wares,  or  merchandise 
at  any  exchange  or  board  of  trade  shall  pay 
a  mercantile  license  tax  of  twenty-five  eents- 
on  each  thousand  dollars'  worthy  gross,  of 
goods  so  sold." 

1.  The  first  and  most  strenuous  objection 
made  is  that  the  act  violates  §  1  of  article 
9  of  the  Constitution,  requiring  that  "all 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws,"  and 
that  it  does  so  because,  being  a  tax  upon 
property,  it  taxes  property  at  different  rate» 
as  against  retailers  and  against  wholesalers, 
and  again  as  against  those  dealing  through 
an  exchange  or  board  of  trade.  The  objec- 
tion is  thus  clearly  summed  up  with  great 
compactness  in  the  argument  of  the  distin- 
guished counsel  for  appellant  in  the  first 
case :  "The  distinction  here  made,  which  i» 
legislatively  regarded  as  the  justification  for 
this  arbitrary  taxation,  is  not  the  amount  of 
the  property  of  merchandise  venders,  not  a 
difference  in  the  amount  of  the  property 
vended,  not  a  difference  in  the  manner  of 
vending  it,  not  a  difference  in  the  persona 
vending  it,  but  solely  a  difference  in  the  per- 
sons to  whom  that  vending  is  done."  And  it 
is  added  that  the  provision  in  reference  to 
dealers  at  an  exchange  is  open  to  the  further 
objection  that  it  is  based  "exclusively  an(t 
arbitrarily  upon  the  place  where  the  salcB- 
are  made,  irrespective  of  those  who  partici- 
pate in  them,  either  as  venders  or  as  ven^^ 
dees."  The  foundation  on  which  this  argu- 
ment rests,  it  will  be  perceived,  is  that  the 
tax  is  laid  specifically  upon  property.  C6n- 
ceding  for  present  purposes  that  this  ia  it» 
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true  eharacter,  does  the  consequence  neces- 
sarily follow  that  it  is  so  wanting  in  uniform- 
ity as  to  transgress  the  constitutional  re- 
strictions? Assuming  it  to  be  intended  as 
a  tax  on  property,  the  basis  of  distinction  in 
the  legislative  intent,  clearly,  was  property 
kept  for  sale  by  regular  dealers  in  the  course 
of  their  business,  an'H  the  tax  was  graduated 
and  classified  by  the  amount  and  method  of 
the  sales.  The  purpose  for  which  property 
is  kept  or  used  has  long  been  a  reco^ized, 
and  to  some  extent  a  favorite,  basis  for  dis- 
tinction in  taxation.  Thus,  household  and 
kitchen  furniture  in  private  use  have  been 
exempted,  while  the  same  articles  as  stock  in 
trade  have  been  taxed.  Carriages  kept  for 
pleasure  and  watches  for  private  use  have 
been  taxed  as  such,  while  carriages  in  livery 
stables  and  watches  in  a  jeweler's  stock  have 
been  exempted  or  taxed  in  a  different  man- 
ner or  at  a  different  ra^te.  Other  examples 
might  be  given,  and  the  very  tax  in  contro- 
versy here,  upon  dealers,  distinguished  into 
retailers  and  wholesalers,  has,  in  one  form 
or  another  closely  analogous,  been  on  the 
statute  books  so  long  that  it  is  one  of  the 
mopt  familiar  in  the  history  of  our  taxation. 
This  subject  will  be  further  considered  la- 
ter on,  but  enough  has  been  said  here,  we 
think,  to  show  that,  even  as  a  tax  on  prop- 
erty, it  is  not  unconstitutional  for  want  of 
uniformity.  But  another  and  even  clearer 
ground  upon  which  this  act  can  be  sustained 
is  that  the  tax  imposed  is  not  specifically  on 
property,  but  on  the  business  of  selling. 

The  argument  that  the  tax  is  upon  prop- 
erfy  is  based  on  two  cases  in  this  court: 
AlUmtwofi  V.  aros8,  132  Pa.  319,  19  Atl.  269, 
and  WUliamaport  ▼.  Wenner,  172  Pa.  173,  33 
Atl.  544, — and  not  upon  the  decisions  them- 
selves, but  upon  language  supposed  to  indi- 
cate the  ratio  decidendi.  Both  were  per  cur' 
iam  opinions,  in  which  the  grounds  of  deci- 
sion were  not  discussed  further  than  by  ap- 
proval of  the  judgments  of  the  court  below. 
It  is  necessary,  therefore,  to  examine  just 
what  such  approval  involves.  In  Allentoton 
V.  Oross,  an  ordinance  had  been  passed  im- 
posing a  tax  upon  all  dealers,  graduated  ac- 
cording to  the  amount  of  their  gross  annual 
sales,  and  another  ordinance  providing  for 
the  issue  of  licenses,  inter  alia,  to  hotel  and 
restaurant  keepers.  The  report  of  the  case 
does  not  give  the  latter  ordinance,  further 
than  the  statement  that  the  license  was  to 
be  "at  certain  specified  rates/'  presumably 
based,  as  under  the  prior  ordinance,  on  the 
gross  annual  sales.  The  defendant  (appel- 
lant) was  assessed  as  a  restaurant  keeper  in 
class  8.  His  contention,  as  stated  by  the 
learned  judge  below,  was  "that  the  grading 
of  th»  license  tax  according  to  the  amount  of 
the  gross  sales  is  illegal,  because  it  is  not 
uniform;  that  all  liquor  sellers  should  be  re- 
quired to  pay  the  same  amount;  and  that, 
by  making  the  amount  of  sales  a  basis,  it  is 
in  effect  an  income  tax.  But  this  is  not  a 
taxing  of  the  person  of  the  liquor  seller,  but 
of  his  property,  estimated  by  the  volume  of 
the  annual  sales."  This  last  sentence  is  the 
expression  on  which  appellant  bases  his  ar- 
gmnent  that  the  tax  now  in  controversy  is  a 
ML^B.  A. 


tax  upon  property.  But  it  is  apparent  that 
the  learned  judge  there  had  in  his  mind  no 
such  distinction  as  that  between  the  tax  on 
property  as  such,  and  property  as  an  inci- 
dent of  business  measurable  by  the  amount 
of  sale^.  It  had  been  held  in  Banger' a  Ap- 
pealf  109  Pa.  79,  cited  by  the  judge  in  con- 
nection with  the  language  above  quoted,  that 
a  tax  on  occupations,  graduated  according 
to  the  amount  earned  by  each  individual, 
was  an  income  tax  not  authorized  by  law. 
This  was  what  the  judge  referred  to,  and  the 
distinction  in  his  mind  was  that  between  a 
tax  on  the  person  of  the  licensee,  as  an  oc- 
cupation or  income  tax,  and  a  tax  directly 
or  indirectly  upon  property.  The  language 
must  be  read  lu  connection  with  the  facts 
to  which  it  was  applied,  and  so  read  it  has 
no  bearing  on  the  present  question.  The  de- 
cision, however,  is  exactly  in  point  in  favor 
of  the  present  judgment;  for  what  it  actu- 
ally decides  is  that  a  tax  upon  venders  of 
merchandise,  graduated  according  to  the- 
amount  of  annual  sales,  is  not  unconstitu- 
tional for  want  of  uniformity.  The  other 
case  relied  on  by  appellant  (Williamsport 
v.  Wennor,  172  Pa.  173,  33  Atl.  544)  raised 
a  very  similar  question.  The  city,  by  ordi- 
nance, had  imposed  a  license  tax  on  all  per- 
sons "doing  business,"  and,  after  fixing  a 
definite  sum  for  each  kind  of  a  large  num- 
ber of  specified  occupations,  it  grouped  to- 
gether "merchants  of  all  kinds  .  .  . 
butchers  .  .  .  produce  or  merchandise- 
venders,"  etc.,  classified  them  by  the  amount 
of  annual  sales,  and  graduated  the  tax  ac- 
cordingly. The  court  below,  in  sustaining 
the  tax,  used  some  expressions  that  it  was  a 
tax  on  property;  but,  as  in  the  other  case, 
clearly  with  reference  only  to  the  argument 
nuide,  that  it  was  a  personal  license  or  occu- 
pation tax,  and  therefore,  under  Banger's 
Appeal,  109  Pa.  79,  not  subject  to  variation 
in  amount.  This  court  affirmed  the  decision, 
as  already  said,  in  a  per  curiam  opinion,  and 
what  it  really  decided  was  that  the  grading 
of  the  tax  on  dealers  according  to  the  amount 
of  sales  did  not  make  it  void  for  want  of 
uniformity.  This  court,  as  thus  appears, 
has  not  decided  that  a  tax  such  as  now  be- 
fore us  is  a  tax  upon  property,  requiring  uni- 
formity in  the  rate.  On  the  contrary,, 
though  tJie  question  in  its  present  aspect 
has  never  been  directly  discussed,  it  has  in 
effect  been  twice  decided  in  fa^or  of  the  va- 
lidity of  the  tax. 

As  already  said,  even  regarding  it  as  a  tax 
upon  property  directly,  it  could  be  sustained 
as  a  classification  according  to  the  use  and 
purposes  for  which  the  property  is  held. 
But  an  examination  of  the  details  of  thfr 
provisions  of  the  present  act  makes  it  clear 
that  the  tax,  as  held  by  the  learned  judge 
below,  is  upon  the  business  of  vending  mer- 
chandise, and  that  the  classification  is  based 
on  the  manner  of  sale,  and  within  each  class 
the  tax  is  graduated  according  to  the  gross 
annual  volume  of  business  transacted.  This 
is  apparent  from  the  fact  that  the  amount 
of  the  tax  over  the  small,  fixed  license  fee 
is  determined  in  every  case  bv  the  volume 
of   business,  measured   in   dollars,  and    the 
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rate  at  which  it  is  to  be  levied  is  according 
to  the  manner  of  sale.  The  act  divides  vend- 
ers of  merchandise  into  four  classes, — retail- 
ers in  general,  wholesalers  in  general,  re- 
tailers at  an  exchange  or  board  of  trade, 
wholesalers  at  an  exchange  or  beard  of  trade. 
For  each  of  these  classes  a  uniform  rate  is 
fixed  per  dollar  of  business  transacted.  Such 
a  tax  is  "uniform  upon  the  same  class  of 
subjects,"  within  the  requirements  of  the 
Constitution.  It  is  not  necessary  at  this 
late  day  to  enter  on  a  defense  of  classifica- 
tion. In  reference  to  subjects  of  taxation  it 
has  always  existed,  and  the  power  is  explic- 
itly recognized  in  the  section  of  the  Consti- 
tution which  requires  uniformity.  In  Dur- 
<ich*8  Appeal,  62  Pa.  491,  it  was  said  by 
Sharswood,  J.,— certainly  as  strict  a  con- 
structionist as  ever  sat  on  this  bench :  ''In 
the  legitimate  exercise  of  the  power  of  taxa- 
tion, persons  and  things  always  have  been, 
and  may  constitutionally  be,  classified.  No 
one  has  ever  denied  this  proposition."  In 
<7om.  V.  Delaware  Division  Canal  Co,  123  Pa. 
594,  620,  2  L.  R.  A.  798,  16  Atl.  584,  our  late 
brother  Clark  said:  "The  new  Constitution 
does  not  withdraw  the  power  of  classifica- 
tion from  the  legislature.  .  .  .  The 
power  to  impose  taxes  for  the  support  of  the 
government,  subject  to  the  limitations  of 
the  Constitution,  still  belongs  to  the  legisla- 
ture. The  selection  of  the  subjects,  their 
classification,  and  the  methods  of  collection 
are  purely  legislative  matters."  And  in  Sea- 
bolt  V.  Northumberland  County  Comrs.  187 
Pa.  318,  41  Atl.  22,  it  is  said:  "Classifica- 
tion is  a  legislative  question,  subject  to  ju- 
dicial revision  only  so  far  as  to  see  that  it  is 
founded  on  real  distinctions  in  the  subjects 
classified,  and  not  on  artificial  or  irrelevant 
ones  used  for  the  purpose  of  evading  the  con- 
stitutional prohibition.  If  the  distinctions 
are  genuine,  the  courts  cannot  declare  the 
•classification  void,  though  they  may  not  con- 
sider it  to  be  on  a  sound  basis.  The  test  is 
not  wisdom,  but  good  faith  in  the  classifica- 
tion." The  division  of  venders  into  whole- 
sale and  retail  is  perhaps  the  most  obvious 
and  familiar  that  could  be  made.  It  is 
founded  on  a  known  or  presumed  diflference 
in  the  percentage  of  profit  to  bulk  of  sales, 
and  has  been  on  our  statute  books  for  more 
than  a  century.  It  is  equally  clear  that  the 
subclassification  of  dealers  tt  an  exchange  or 
board  of  tra^e  is  not  based  merely  on  loca- 
tion, ns  complained,  but  on  the  mode  of  sale. 
Such  dealers  are  not  Mipposed,  in  the  ordin- 
ary course  of  their  business,  to  carry  an  ac- 
tual stock  of  goods  in  a  store  or  defined  lo- 
cation, with  its  accompaniments  of  rent, 
clerk  hire,  expenses  of  delivery,  etc.,  but  to 
deal  largely,  if  not  entirely,  on  samples,  or- 
ders, bills  of  lading,  warehouse  receipts,  etc., 
by  which  title  passes  without  actual  hand- 
ling of  the  goods.  If  such  differences  in  the 
manner  of  trahsacting  the  business  exist, 
they  are  n  legitimate  basis  for  classification, 
and  whether  they  do  in  fact  exist  is  a  ques- 
tion for  legislative  determination.  We  are 
unable  to  see  that  the  classification  in  the 
act  before  us  violates  the  constitutional  re- 
quirement of  uniformity. 
50  L.  R.  A. 


2.  The  further  objection  is  made  that  the 
tax  is  not  to  be  "levied  and  collected  under 
a  general  law,"  as  required  by  §  1,  art.  9. 
This  objection  is  founded  on  those  sections 
of  the  act  which  provide  for  a  difference  in 
the  number  and  mode  of  appointment  of  the 
appraisers  in  the  counties  generally  and  in 
cities  of  the  first  class.  *  In  the  counties  they 
are  to  be  appointed  annually  by  the  county 
commissioners,  while  in  cities  of  the  first 
class  they  are  to  be  appointed  by  the  auditor 
general  and  the  city  treasurer  jointly,  are 
to  be  five  in  number,  to  hold  ofiice  for  three 
years,  and  not  all  to  be  of  the  same  political 
party.  Certain  variations  in  the  duties  of 
the  treasurers  in  hearing  appeals,  etc,  are 
involved  in  these  differences  in  regard  to  ap- 
praisers. These  differences,  however,  are  all 
merely  incidental  to  the  purpose  of  the  stat- 
ute,— to  provide  revenue.  All  the  provi- 
sions relating  to  the  tax  itself,  the  classes 
of  persons  subject  to  it,  and  its  amount  in 
each  case,  the  mode  of  assessment  and  the 
duties  of  assessors  in  relation  to  it,  and  the 
right  of  ultimate  appeal  by  the  citizen  to 
the  court,  are  uniform,  and  prescribed  by  a 
general  law  applicable  alike  over  all  the 
state.  The  sole  variations  are  in  the  num- 
ber and  mode  of  appointment  of  the  apprais- 
ers. The  generality  of  the  law  is  not  de- 
stroyed by  such  slight  differences  in  its  ma- 
diinery  of  application.  In  Com,  r.  DeUj^ 
ware  Division.  Canal  Co,  123  Pa.  594,  2  L.  R. 
A.  798,  16  Atl.  584,  already  cited,  the  act  of 
1885  had  classed  loans,  money  at  interest, 
etc.,  together  at  a  uniform  rate  of  taxation, 
and  it  was  objected  (see  p.  616,  123  Pa.  and 
p.  802,  2  L.  R.  A.  and  p.  586,  16  Atl.)  .that  all 
other  subjects  are  valued  and  taxed  by  the 
local  assessors,  while  corporate  loans,  with- 
out being  valued,  are  directed  to  be  assessed 
by  the  treasurer  of  the  corporation  which  is- 
sued them.  But  this  court  held  that  "a 
mere  diversity  in  the  methods  of  assessment 
and  collection  violates  no  rule  of  constitu- 
tional right,  if  when  they  are  applied  there 
is  substantial  uniformity  in  the  result." 
There  are  counties  of  large  population  and 
business  where  the  work  of  assessment  is 
necessarily  greater  in  amount  and  impor- 
tance than  in  the  average  counties  of  the 
commonwealth.  The  legislature  might  have 
recognized  the  necessity  for  a  somewhat  dif- 
ferent system  of  assessment  in  such  cases, 
and  classified  them  accordingly.  But  it 
found  a  classification  of  cities  already  mode, 
well  suited  to  the  requirements  of  the  occa- 
sion, and  adopted  it  pro  tanto  for  the  pur- 
poses of  the  act.  It  was  entirely  competent 
to  do  so.  The  basis  of  classification  of  cities 
is  entirely  germane  to  such  use.  They 
are  divided  into  classes  for  the  purpose  of 
legislation  with  reference  to  their  munici- 
pal and  governmental  functions,  and  the 
highest  of  these  is  taxation, — the  power  of 
taking  the  property  of  the  citizen  without 
his  consent  for  purposes  he  may  or  may  not 
approve.  The  city  of  Philadelphia,  the  only 
present  city  of  the  first  class,  has  always, 
both  before  and  since  the  Constitution .  of 
1874,  had  its  own  special  system  of  munici- 
pal   taxation;    and    the    state   might   well 
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tdcpt  a  special  system  for  the  assessment 
aad  collection  of  its  own  tas  from  the  same 
population  in  the  same  territory  without 
thereby  destroying  either  the  uniformity  of 
the  tax  or  the  generality  of  the  law. 

3.  It  is  further  objected  that  the  act  yio- 
latcs  the  prohibition  in  §  7  of  article  3 
agtinst  local  or  special  laws  ''regulating  the 
afairs  of  counties,  cities/'  etc.,  or  "prescrib- 
ing the  powers  and  duties  of  officers  in  coun- 
ties,  cities/'  etc  What  has  already  been 
said  in  the  discussion  of  the  classification  by 
the  act  practically  disposes  of  this  objection. 
The  "affairs"  which  are  regulated  are  not  the 
affairs  of  the  city,  but  of  the  state.  The 
rights  of  the  citizens  are  not  made  any  dif- 
ferent in  cities  from  those  in  counties.  Both 
are  assessed  at  the  same  rate  in  the  same 
classes,  by  single  assessors,  from  whom 
there  is  an  appeal  first  to  the  assessor,  with 
others,  so  that  he  may  not  sit  alone  in  judg- 
ment on  his  previous  action,  and  finally  to 
the  courts.  The  fact  that  in  one  case  the 
first  appeal  is  to  the  assessor  and  the  county 
treasurer,  and  in  the  other  to  the  board  of 
five  assessors,  makes  no  substantial  variation 
in  the  citizen's  rights,  any  more  than  the 
fact  that  his  further  appeal  is  to  a  court  of 
common  pleas,  with  a  greater  number  of 
judges.  In  regard  to  prescribiuff  duties  of 
officers  in  cities,  that  provision  relates  to  the 
duties  of  such  officers  in  thdr  municipal  ca- 
pacity. There  is  no  prohibition  to  the  state 
to  impose  additional  duties  to  itself  on  city 
officers  viriute  officii.  The  state  may  ap- 
point its  own  agents  to  collect  its  own  tax, 
eren  though  such  agent  be  also  for  the  other 
purposes  a  municipal  officer,  and  his  duties 
as  state  agent  will  not  necessarily  blend  or 
become  part  of  his  duties  as  a  city  officer. 
This  was  practically  decided  in  Philadelphia 
▼.  Martin,  126  Pa.  583,  17  Atl.  507,  where  it 
was  held  that  the  compensation  of  the  city 
treasurer  of  Philadelphia  in  the  collection 
of  the  state  license  fees  from  venders  of  mer- 
chandise, etc.,  was  due  to  him  as  a  separate 
agent  of  the  state,  and  was  not  required  to 
be  paid  by  him  into  the  city  treasury.  In 
commenting  on  that  case  in  Schuylkill 
(■ounty  V.  Ferpcr,  182  Pa.  13,  37  Atl.  835, 
our  brother  Dean  stated  the  rule  thus :  ''The 
state  may  by  law  appoint  any  county  officer 
it^  agent  for  the  transaction  of  its  business, 
and  as  such  state  officer  or  agent  he  may  be 
entitled  to  fees  for  such  services;  but  for  the 
performance  of  any  and  every  duty  as  a 
county  officer  the  fees  must  be  paid  into  the 
c-ounty  treasury."  And  I  cannot  close  this 
branch  of  the  subject  better  than  by  a  quo- 
tation from  an  opinion  of  an  eminent  jurist, 
whose  decisions  on  constitutional  questions 
during  his  long  and  honorable  career  on  the 
bench  derii'ed  additional  weight  from  his 
previous  distinguished  service  in  the  halls 
of  Congress  during  the  most  critical  period 
in  the  history  of  Uie  nation.  Im  Bartley  v. 
Patton,  10  Phila.  496,  on  this  exact  point 
then  arising  nnder  the  similar  act  of  1887, 
Tliayer,  P.  J.,  said:  "The  particular  provi- 
sion objected  to  relates  to  the  subject  of  tax- 
ation, the  appointment  of  mercantile  ap- 
praisers, and    the   publication  of    the   lists 
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and  classification  prepared  by  them.  The 
act  enacts  that  the  appraisers  shall  be  ap- 
pointed by  the  county  commissioners,  except 
in  cities  of  the  first  class,  in  which  they  are 
to  be  appointed  by  the  auditor'  general  and 
the  city  treasurer.  In  cities  of  the  first 
class  five  such  appraisers  are  to  be  ap- 
pointed, whereas  in  the  other  counties  of  the 
state  only  one  is  appointed  for  each  county. 
.  «  .  The  truth  is  that,  this  being  a  law 
relating  to  state  taxation,  it  was  perfectly 
competent  for  the  legislature  to  provide  for 
the  appointment  of  one  set  of  agents  to  at- 
tend to  the  levying  and  collection  of  this  tax 
in  one  part  of  the  state,  and  another  set  of 
agents  to  attend  to  it  in  another  part.  In- 
deed, it  appears  to  me  that  it  would  have 
been  entirely  competent  for  the  legislature 
to  do  this  by  an  enactment  in  direct  terms, 
without  resorting  to  the  expedient  of  putting 
the  provision  which  is  objected  to  in  the 
form  of  an  enactment  for  cities  of  the  first 
class;  for  the  object  of  the  law  is  not  to  pre- 
scribe the  powers  and  duties  of  city,  borough, 
and  county  officers,  but  simply  to  designate 
what  persons  shall  act  as  the  agents  of  the 
state  in  the  collection  of  the  tax,  and  the 
fact  that  some  of  the  agents  selected  are 
state  officers,  some  county  officers,  and  some 
city  officers,  affords  no  pretext  to  sa^  that 
the  Constitution  is  violated  by  any  mfrac- 
tion  of  the  provision  already  quoted.  There 
is  no  such  infraction.  The  legislature  could 
appoint  whatever  agents  it  chose  for  this 
purpose,  and  the  state  would  be  in  a  sorry 
plight  if  they  could  not." 

4.  Another  objection  made  is  that  the  10th 
section  of  the  act,  providing  that  the  rate  of 
commissions,  mileage,  etc.,  shall  remain  the 
same  as  now  fixed  by  existing  law,  offends 
against  §  6  of  article  3  of  the  Constitution, 
which  requires  that  all  laws  revived, 
amended,  or  the  provisions  thereof  extended 
or  conferred,  shall  be  re-enacted  at'  length. 
Section  10  was  plainly  put  in  merely  ex  ma- 
jore  cautela  and  has  no  practical  effect.  It 
must  be  read  as  if  it  said :  "This  act  shall 
not  be  held  to  repeal  by  implication  any  ex- 
isting law  relating  to  commissions,  fees,  or 
mileage."  No  act  can  be  rendered  unconsti- 
tutional by  a  section  which  makes  no  change 
whatever  in  the  law  as  it  was  before,  and 
which  might  have  been  omitted  without  any 
effect  whatever. 

6.  The  last  objection,  evidently  thrown  in 
as  a  makeweight,  is  that  the  provisions  of 
the  act  are  an  invasion  of  the  individual 
liberty  of  the  citizen,  contravening  the  bill 
of  rights  of  our  own  Constitution,  and  the 
4th,  5th,  and  14th  Amendments  to  the  Con- 
stitution of  the  United  States.  When  these 
irrelevant  and  overworked  generalities  are 
thus  called  in,  it  may  be  safely  assumed  that 
the  advocate  has  little  confidence  in  his 
more  definite  and  substantial  arguments. 
The  learned  judge  below  said  that  "this  ob- 
jection seems  to  be  somewhat  belated,"  and 
he  might  truly  have  said  that  it  was  not  only 
belated,  but  exceedingly  flimsy.  All  taxes 
and  methods  of  collecting  them  are  interfer- 
ences with  the  natural  man  and  his  individ- 
ual rights,  but  he  must  give  up  something  of 
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them  when  he  oomes  into  society  under  an 
orderly  government.  Universal  experience 
has  shown  that  the  average  citizen  does  not 
come  forward  voluntarily  and  make  frank 
disclosure  of  his  taxable  property,  and  the 
state  must  be  conceded  authority  and  ade- 
quate means  of  discovering  it  in  invitum. 
In  BelVs  Qap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  Ct,  Rep.  533,  it 
was  said  by  Mr.  Justice  Bradley :  "The  pro- 
vision in  the  15th  Amendment  that  no  state 
shall  deny  to  ajiy  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws  was  not 
intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  proper  and  rea- 
sonable ways.  It  may,  if  it  chooses,  exempt 
certain  classes  of  property  from  any  taxa- 
tion at  all,  .  .  .  may  impose  different 
specific  taxes  upon  different  trades  and  pro- 
fessions, and  may  vary  the  rates  of  excise 
upon  various  products.  .  .  .  All  such 
regulations,  and  those  of  like  character,  so 
long  as  they  proceed  within  reasonable  lim- 
its and  general  usage,  are  within  the  discre- 
tion of  the  state  legislature,  or  the  people  of 
the  state  in  framiDg  their  Constitution. 
But  clear  and  hostile  discriminations  against 
particular  persons  and  classes,  especially 
such  as  are  of  an  unusual .  character,  un- 


known to  the  practice  of  our  governments, 
might  be  obnoxious  to  the  constitutional  pro- 
hibition. It  would,  however,  be  impracti- 
cable and  unwise  to  attempt  to  lay  down  any 
general  rule  or  definition  on  the  subject  that 
would  include  all  cases.  They  must  be  de- 
cided as  thev  arise.  We  think  that  we  are 
safe  in  saying  that  the  14th  Amendment  was 
not  intended  to  compel  the  state  to  adopt  an 
iron  rule  of  equal  taxation.  If  that  were 
its  proper  construction,  it  would  not  only 
supersede  all  those  constitutional  provisions 
and  laws  of  some  of  the  states  whose  object 
is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  qualifications 
deemed  material,  but  it  would  render  nuga- 
tory those  discriminations  which  the  best  in- 
terests of  society  require,  which  are  neces- 
sary for  the  encouragement  of  needed  and 
useful  industries  and  the  discouragement  of 
intemperance  and  vice,  and  which  every 
state,  in  one  form  or  another,  deems  it  ex- 
pedient to  adopt."  After  this  explicit  de- 
cision by  the  supreme  authority  on  the  sub- 
ject, even  the  enthusiastic  ingenuity  of 
counsel  might  have  considered  the  question 
as  settled. 

Judgments  affirmed. 


IOWA  SUPREME  COURT. 


John  Y.  FERRY  et  al. 

V. 

S.  C.  CAMPBELL,  Exr.,  ete.,  of  Frank  C. 
Stewart,  Deceased,  et  al.,  Appts, 
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1.  A  eollateral-inlierltance  tax  for  the 

use  of  the  state,  Imposed  by  Acts  26th  Gen. 
Assem.  chap.  28,  without  any  provision  for 
notice  to  the  hedrs,  legatees,  or  devisees*  is 
unconstitutional  as  a  deprivation  of  property 
without  due  process  of  law. 

2.  A  retroactive  amendment  cnringr 
a  defect  in  a  collateral-inlieritance- 
tax  ItLTv  by  malting  necessary  provision  for 
notice  of  the  proceedings  for  ascertaining  the 
amount  of  the  tax,  Is  valid  and  operative  as 
to  the  estate  of  a  person  who  died  before  the 
amendment, — at  least  so  far  as  it  applies  to 
such  personal  property  as  may  not  yet  be 
distributed. 

S.  A  Judgment  ^wIiIcIk  wan  correct 
TTlien  rendered,  holding  that  a  col  lateral- 
inheritance- tax  law  was  unconstitutional  for 
lack  of  any  provision  for  notice  of  the  pro- 
ceedings to  ascertain  the  amount  of  the  tax. 
may  be  reversed  on  account  of  an  amend- 
ment enacted  pending  the  appeal,  by  which 
the  defect  In  the  law  is  cured. 

(January  22,  1900.) 


Note. — As  to  constitutionality  of  inheritance 
tax,  see  State  €;d  rel.  Davidson  v.  Gorman 
(Minn.)  2  L.  R.  A.  701 ;  Re  Howe  (N.  Y.)  2  L. 
R.  A.  825,  and  note;  Wallace  v.  Myers  (C.  C. 
S.  D.  N.  Y.)  4  L.  R.  A.  171,  and  note;  State  v. 
Hamlin  (Me.)  25  L.  R.  A.  632;  Minot  v.  Win- 
throp  (Mass.)  26  L.  R.  A.  250 ;  State  v.  Alston 
60  L.  R.  A. 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Ck>urt  for  Pottawattamie 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  the  enforcement  of  an  in- 
heritence  tax  upon  the  estate  of  Frank  C. 
Stewart,  deceas^.    Reversed. 

Statement  by  Deemer,  J. : 

Suit  in  equity  to  enjoin  defendants  frona 
collecting  an  inheritance  tax  upon  the  prop- 
erty of  the  estate  of  Frank  C.  Stewart  on  the 
ground  that  chapter  28  of  the  Acta  of  the 
26th  general  assembly,  and  the  re-enactment 
thereof  in  the  Code  of  1897,  are  in  contraven- 
tion of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  and  of  §  9,  art. 
1,  of  the  Constitution  of  this  state.  Defend- 
ants demurred  to  the  petition,  but  their  de- 
murrer was  overruled,  and  decree  was  en- 
tered for  plaintiffs  as  prayed.  Defendants 
appeal. 

Messrs.  Milton  Remley,  Attorney  Gen- 
eral, and  C.  G.  Sannders,  for  appellants: 

No  one  has  a  natural  or  constitutional 
right  to  the  property  of  a  decedent.  The 
right  of  inheritance  is  a  statutory  right  only. 

The  state  has  an  absolute  power  to  dispose 
of  the  property  left  by  one  deceased.  It  may 
claim  it  all  for  the  state,  or  any  part  there- 


(Tenn.)  28  L.  R.  A.  178;  State  «p  reL  Schwartz 
V.  Ferris  (Ohio)  30  L.  R.  A.  218 ;  State  e»  rel. 
Gelsthorpe  v.  Purnell  (Mont.)  89  L.  R.  A.  170  ; 
State  em  rel.  Garth  v.  Swltaler  (Mo.)  40  L.  R. 
A.  280;  Kochersperger  v.  Drake  (111.)  41  L,  B. 
A.  446;  Re  Cope  (Pa.)  45  L.  R.  A.  316;  ana 
Drew  V.  Tlfft  (Minn.)  47  L.  R.  A.  525. 
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of.  or  it  may  by  law  determine  to  what  per- 
>ond  or  class  of  persona  the  property  Bxiall 
jiass  or  belong. 

If  the  right  of  succession  or  inheritance  is 
by  law  given  to  certain  individuals,  the  state 
may  atUch  conditions  to  the  right  as  it 
<le€ms  best,  or  give  the  right  to  inherit  only  a 
part  to  the  individual^  the  state  retaining  a 
part  for  itself. 

United  States  v.  Perkins,  183  U.  S.  625,  41 
L  ed.  287,  16  Sup.  Ct.  Rep.  1073;  United 
States  V.  Fox,  94  U.  S.  315,  24  L.  ed.  192;" 
Magcr  v.  Grima,  8  How.  493,  12  L.  ed.  1170; 
iitrode  V.  Com,  52  Pa.  181 ;  Dos  Passos,  Col- 
lateral Inheritance  Tax  Law,  2d  ed.  S  27. 

The  inheritance  tax  is  an  excise  or  tax 
upon  the  succession,  and  is  not  a  personal 
^-harge  against  the  heir  or  against  his  prop- 
erty, 

Mager  t.  Gr%m<i,  8  How.  490,  12  L.  ed. 
1108;  J?^  McPkerson,  104  N.  Y.  306,  68  Am. 
Rep.  502 ;  Re  ^toifi,  137  N.  Y.  77,  18  L.  R.  A. 
709,  32  N.  E.  1096;  Re  Knoedler,  140  N.  Y. 
377,  35  N.  E.  601 ;  Wallace  v.  Myers,  38  Fed. 
Rep.  184,  4  L.  R.  A.  171 ;  State  v.  Dalrymple, 
70  Md.  294,  3  L.  R.  A.  372,  17  Atl.  82 ;  Tyson 
V.  State,  28  Md.  577 ;  Eyre  v.  Jacob,  14  Gratt. 
422,  73  Am.  Dec.  367 ;  Pullen  v.  Wake  Coun- 
ty Comrs.  66  N.  C.  301 ;  Minot  v.  Winthrop, 
1C2  Mass.  113,  26  L.  R.  A.  259,  38  N.  E.  512; 
Strode  v.  Com.  52  Pa.  181 ;  United  States  v. 
Perkins,  163  U.  S.  625,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073. 

These  plaintiffs  fetand  in  this  court,  not  as 
owners,  not  as  persons  whose  toil  has  ac- 
quired this  property,  but  rather  as  persons 
who  are  permitted  to  take  what  the  state 
has  chosen  to  relinquish  to  them.  Who  shall 
dietate  the  terms, — the  one  that  relinquishes, 
or  the  one  that  receives? 

Magoun  v.  Illinois  Trust  d  Sav^  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594. 

The  heir,  through  the  notice  given  by  the 
executor,  has  at  least  constructive  notice 
that  the  appraisement  will  be  filed.  He  may 
appear  and  resist  if  he  so  desires. 

The  right  of  succession  does  not  attach  un- 
til the  condition  has  been  complied  with. 
One  accepting  the  property  takes  it  with  the 
burden,  or  upon  the  terms,  which  the  law  im- 
poses. 

The  amendment  to. the  statute  is  retro- 
active; the  law  may  be  made  to  apply  to  es- 
tates not  distributed. 

Carpenter  v.  Pennsylvania,  17  How.  466, 
15  L.  ed,  127 ;  Coolev,  Taxn.  2d  ed.  376;  ^n- 
hi9  V.  Smith,  14  How.  400,  14  L.  ed.  472;  Re 
Etcin,  1  Cromp.  &  J.  151 ;  Lauyrence  v.  Kit- 
ieridge,  21  Conn.  577,  56  Am.  Dec.  385. 

This  curative  act  requires  that  the  court, 
in  any  event,  modify  the  decree  so  that  the 
treasurer  of  the  state  and  the  executor  may 
proceed  under  the  act  as  amended  by  the  27  th 
general  assembly. 

Clinton  v.  Walliker,  98  Iowa,  655,  68  N.  W. 
431;  Tuttle  V.  Polk,  84  Iowa,  12,  50  N.  W. 
38;  Richman  v.  Muscatine  County  Supers. 
77  Iowa,  613,  4  L.  R.  A.  445;  42  N.  W.  422; 
Buff  V.  Cook,  44  Iowa,  639 ;  Iowa  Sav,  d  L. 
Auo.  V.  Heidt,  107  Iowa,  297,  43  L.  R.  A.  689, 
77  N.  W.  1050. 
50  L.  R.  A. 


While  one  is  to  be  protected  in  his  interest^ 
by  the  law  of  the  land,  he  has  a  right  to  the 
judgment  of  his  peers  only  in  those  cases  in 
which  it  has  immemorially  existed,  or  in 
which  it  has  been  expressly  given  by  law. 

Cooley,  Taxn.  2d  ed.  48;  Cooley,  Const. 
Lim.  610,  note  3;  San  Mateo  County  v. 
Southern  P.  R.  Co.  8  Sawy.  238, 13  Fed.  Rep. 
722;  Hare,  Am.  Const  Law,  871. 

Where  the  statute  fixes  a  time  when  com- 
plaints may  be  heard  in  regard  to  the  as- 
sessment, such  statute  is  a  sufiicient  notice. 

Uagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct  Rep.  663; 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L.  ed. 
335. 

The  time  for  the  meeting  of  a  board  of  re- 
view at  which  complaints  of  erroneous  or 
unjust  assessments  may  be  heard,  being  fixed 
by  law,  no  further  notice  is  required. 

Qatch  v.  Des  Moines,  63  Iowa,  718,  18  N. 
W.  310. 

Messrs.  Frank  Sldnii  and  Stone  A  Tin- 
ley»  for  appellees : 

In  statutes  which  take  the  property  of  the 
individual  for  public  purposes  there  must  be 
machinery  provided,  giving  him  an  oppor- 
tunity to  be  heard  upon  the  question,  and  no- 
tice of  the  time  and  place  when  and  where 
such  opportunity  will  be  presented. 

Stuart  V.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep.  289;  1  Hare,  Am.  Const  Law,  314-316. 

The  laws  of  Iowa,  by  a  uniform  course, 
have  always  provided  for  this  opportunity 
to  be  heard. 

Qatch  V.  Des  Moines,  63  Iowa,  718,  18  N. 
W.  310. 

Many  cases  involving  the  doctrine  of  an 
opportunity  to  be  heard,  and  notice  thereof, 
have  been  decided  by  the  Supreme  Court  of 
the  United  States,  in  every  one  of  which  this 
oonstitutional  right  was  recognized. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616 ;  Wurts  v.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sup.  Ct  Rep.  1080 ;  Kentucky 
R.  Tcuj6  Cases,  115  U.  8.  321,  sub  nom.  Cincin- 
nati, N.  0.  d  T.  P.  R.  Co.  V.  Kentucky,  29  L. 
ed.  414,  6  Sup.  Ct  Rep.  57;  E agar  v.  Recla- 
mation Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663;  Paulsen  v.  Port- 
land, 149  U.  S.  30,  37  L.  ed.  637,  13  Sup.  Ct 
Rep.  750;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct  Rep.  1114;  Walston  v.  Nevin,  128 
U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct  Rep.  192; 
BelVs  Oap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  33  L.  ed.  892,  10  Sup.  Ct  Rep.  533; 
First  Nat.  Bank  v.  Kentucky,  0  Wall.  353, 
19  L.  ed.  701. 

The  power  to  open  or  vacate  judgments  is 
essentially  judicial.  Therefore,  on  the  great 
constitutional  principle  of  separation  of 
powers  and  functions  of  the  three  depart- 
ments of  government  it  cannot  be  exercised 
by  the  legislature. 

An  act  declaring  what  judgments  shall  in 
the  future  be  subject  to  be  vacated  would  be 
unconstitutional  and  void  on  two  grounds: 
First,  because  it  would  unlawfully  impair 
the  fixed  and  vested  rights  of  the  successful 
litigant;  second,  because  it  would  be  an  un- 
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warranted  invasion  of  the  province  of  the  ju- 
dicial department. 
.     1  Black,  Judgm.  ed.  1891,  §  298. 

The  legislative  action  cannot  be  made  to 
retroact  upon  past  controversies,  and  to  re- 
verse decisions  which  the  courts^  in  the  ex- 
ercise of  their  imdoubted  authority,  have 
made. 

Cooley,  Const.  Lim.  5th  ed.  p.  113,  and 
cases  cited.  2  Hare,  Am.  Const.  Law,  ed. 
1889,  847 ;  People  ex  rcL  Butler  v.  Saginaio 
County  Supers,  26  Mich.  21;  Hart  v.  Hen- 
derson, 17  Mich.  218;  Ratcliffe  v.  Anderson, 
31  Oratt.  105,  31  Am.  Rep.  716;  Re  Handley, 
15  Utah,  212,  49  Pac.  829. 

When  litigation  has  proceeded  to  a  judg- 
ment which  determines  the  controversy  on 
the  merits  it  is  beyond  the  power  of  legisla- 
tion to  alter  or  control. 

Martin  v.  South  Salem  Land  Co.  94  Va.  28, 
26  S.  E.  591;  Skinner  v.  Holt,  9  S.  D.  427,  69 
N.  W.  595. 

The  statute  of  1896  was  wholly  void  from 
the  date  of  its  enactment,  and  has  ever  since 
continued  to  )fe.  It  could  not  be  revived  by 
an  allusion  to  it  in  an  alleged  amendatory 
act  passed  by  a  later  general  assembly. 

An  amendatory  act,  to  be  valid  as  such, 
must  relate  to  an  existing  statute,  and  not  to 
one  which  is  nonexistent,  or  has  been  repealed 
or  declared  unconstitutional. 
,     23  Am.  &  Eng.  £nc.  Law,  p.  277. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  Ist  section  of  the  act  in  question  reads 
as  follows :  "All  property  within  the  juris- 
diction of  this  state,  and  any  interest  therein, 
whether  belonging  to  the  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intan- 
gible, which  shall  pass  by  will  or  by  the  stat- 
utes of  inheritance  of  this  or  any  other  state, 
or  by  deed,  grant,  sale  or  gift,  made  or  in- 
tended to  take  effect  in  possession  or  in  en- 
joyment after  the  death  of  the  grantor  or 
donor,  to  any  person  in  trust  or  otherwise, 
other  than  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  lineal  descendant, 
adopted  child,  the  lineal  descendant  of  an 
adopted  child  of  a  decedent,  or  to  or  for  char- 
itable, educational,  or  religious  societies  or 
institutions  within  this  state,  shall  be  sub- 
ject to  a  tax  of  five  per  centum  of  its  value, 
above  the  sum  of  one  thousand  dollars,  after 
the  payment  of  all  debts,  for  the  use  of  the 
state ;  and  all  administrators,  executors,  and 
trustees,  and  any  such  grantee  under  a  con- 
veyance, and  any  such  donee  under  a  gift, 
made  during  the  grantor's  or  donor's  life, 
shall  be  respectively  liable  for  all  such  taxes 
to  be  paid  by  them,  respectively,  except  as 
herein  otherwise  provided,  with  lawful  inter- 
est, as  hereinafter  set  forth,  until  the  same 
shall  have  been  paid.  The  tax  aforesaid  shall 
be  and  remain  a  lien  on  such  estate  from  the 
death  of  the  decedent  until  paid."  Acts  26th 
Gen.  Assem.  chap.  28.  This  is  followed  by 
provisions  requiring  the  executor  to  make 
and  file  a  separate  inventory  of  the  real  es- 
tate subject  to  the  tax,  an  appraisement  of 
said  real  estate  by  appraisers  approved  by 
the  clerk,  the  filing  of  the  appraisement,  and 
60  L.  R.  A. 


the  manner  of  estimating  the  tax  to  be 
paid  on  the  property.  Section  3  of  that  act 
provides,  in  substance,  that  the  real  estate  of 
the  deceased  subject  to  the  tax  shall  be  ap- 
praised within  thirty  days  next  after  the  ap- 
pointment of  the  executor,  and  that  the  tax 
thereon,  calculated  on  the  appraised  value, 
shall  be  paid  within  fifteen  months  after  the 
approval  of  the  appraisement.  The  appraise- 
ment made  of  the  personal  property  by  the 
regularly  appointed  appraisers  seems  to  be 
made  the  basis  for  levy  of  the  tax  on  that 
kind  of  property.  No  notice  to  the  heirs, 
legatees,  or  devisees  is  provided  for  or  re- 
quired. For  this  reason  it  is  said  that  the 
act  is  unconstitutional,  because  it  results  in 
a  deprivation  of  property  without  due  proc- 
ess of  law.  What  is  due  process  of  law 
within  the  meaning  of  Federal  and  state  Con- 
stitutions is  not  clearly  defined.  As  said 
by  Justice  Miller  in  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  618:  "If,  there- 
fore, it  were  possible  to  define  what  it  is  for 
a  state  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law  in  terms 
which  would  cover  every  exercise  of  power 
thus  forbidden  to  the  state,  and  exclude  those 
which  are  not,  no  more  useful  construction 
could  be  furnish^  by  this  or  any  other  court 
to  any  part  of  the  fundamental  law.  But, 
apart  from  the  imminent  risk  of  a  failure  to 
give  any  definition  which  would  be  at  once 
perspicuous,  comprehensive,  and  satisfactory, 
there  is  wisdom,  we  think,  ^n  the  ascertaining 
of  the  intent  and  application  of  such  an  im- 
portant phrase  in  the  Federal  Constitution 
by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  de- 
cision shall  require,  with  the  reasoning  on 
which  such  decisions  may  be  founded."  Mr. 
Webster's  definition  in  the  Dartmouth  Col- 
lege Case  [4  Wheat.  618,  4  L.  ed.  629],  has 
been  more  generally  followed  than  any  other. 
Among  other  things,  he  said:  "It  was  a 
law  which  hears  before  it  condemns;  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial.  The  meaning  is  that  every 
citizen  shall  hold  his  life,  liberty,  property, 
and  immunities  under  the  protection  of  the 
genera]  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of  an 
enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land."  As  a  general  rule,  con- 
fiscation of  property  without  a  judicial  hear- 
ing after  due  notice  is  not  due  process  of  law. 
There  are,  of  course,  exceptions, — as,  for  in- 
stance, where  it  becomes  necessary  to  de- 
stroy private  property  to  prevent  the  spread 
of  fire  or  pestilence  in  a  city,  or  the  advance 
of  an  army, — ^but  these  exceptions  are  due  to 
overruling  necessity.  In  Oatch  v.  Des 
Moines,  63  Iowa,  718,  18  N.  W.  310,  these 
questions  were  very  fully  considered,  and  it 
was  there  held  that  the  legislature  could  no 
more  impose  an  assessment  for  which  prop- 
erty may  be  taken  and  sold  than  it  can  render 
a  judgment  against  a  person  without  hear- 
ing; that  notice  of  proceedings  in  such  cases, 
and  an  opportunity  for  a  hearing  of  some  de- 
scription were  matters  of  constitutional 
right,  and  that  a  special  assessment  for  the 
cost  of  improving  streets  could  not  lawfidly 
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be  imposed  npon  abutiing  properly  without 
notice  to  the  owner^  and  an  opportunity  to  be 
lieard  in  oppoeition  thereto,  in  that  ease  cer- 
tain exceptions  were  noted  as  follows:  '*It 
is  tme  that  there  are  some  species  of  taxes 
to  which  the  rule  is  not  applicable.  They 
embrace  a  poll  tax,  license  tax,  a  tax  upon 
occupations,  and  the  like,  where  the  tax  is 
specific,  and  operates  upon  all  alike.  Taxes 
of  these  and  like  kinds  are  plainly  exceptions 
to  the  rule,  because  a  hearing  would  be  of  no 
possible  avail.  In  such  cases  the  law  fixes 
the  amount,  and  there  is  nothing  left  to  in- 
quire into  and  determine."  The  attorney 
{general  frankly  concedes  that,  if  the  tax  in 
question  is  a  property  tax,  the  demurrer  was 
properly  sustained,  because  of  the  fact  that 
neither  the  statute  nor  the  rules  of  court  at 
that  time  provided  for  notice.  But  he  insists 
that  the  tax  is  upon  the  right  of  succession ; 
is  a  succession  tax;  in  fact,  that  the  state  has 
the  right  to  impose  such  taxes  as  a  condition 
upon  the  privi]^;e  of  inheritance,  and  that  no 
notice  of  the  appraisement  is  required.  Such 
taxes  as  are  imposed  by  the  act  under  consid- 
eration have  been  almost  universally  denomi- 
nated succession  taxes,  and  they  have  been 
upheld  on  the  theory  that  the  right  to  suc- 
ceed to  property  upon  the  death  of  the  owner 
is  the  creation  of  law,  and  that  the  state, 
which  cr^iLtes  this  right,  may  regulate  it; 
that  is,  it  may  say  how  and  to  what  extent 
the  succession  may  go,  may  impose  condi- 
tions and  burdens  thereon,  and  may,  to  a  cer- 
tain extent,  fix.  the  situs  of  property  for  the 
purpose  of  taxation.  See  Clymer  v.  Com^  52 
Pa.  187;  Strode  v.  Com,  62  Pa.  181;  Re 
Swift,  137  N.  y.  77,  18  L.  R.  A.  709,  32  N.  E. 
1096;  Miller  v.  Com,  27  Gratt  117;  Magoun 
T.  Illinois  Trust  d  Sav,  Banky  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594.  The 
history  of  such  taxes  is  a  most  interesting 
study,  but  is  entirely  too  long  to  be  consid- 
ered in  this  opinion.  See,  as  hearing  on  the 
question.  State  v.  Alston,  94  Tenn.  674,  28  h. 
R.  A.  178,  30  8.  W.  750;  Dowell,  Hist.  Tax'n 
£ng.  148 ;  Review  of  Reviews,  Feb.,  1893. 
Wills,  and  therefore  testaments,  and  rights 
of  inheritance  and  succession,  are,  as  Black- 
itone  says,  "all  of  them  creatures  of  the  civil 
or  municipal  law,  and  accordingly  are  in  all 
respects  regulated  by  them."  This  is  funda- 
mental doctrine,  and  it  is  no  doubt  true  that 
there  is  nothing  in  our  fundamental  law  to 

Srevent  the  legislature  from  taking  away  or 
mi  ting  the  right  of  testamentary  disposition 
or  of  inheritance,  or  imposing  such  condition 
on  its  exercise  as  it  may  deem  best  for  the 
public  good.  See  United  States  v.  Perkins, 
163  U.  8.  625,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
1073:  United  States  v.  Fox,  94  U.  S.  316,  24 
L.  ed.  192;  Mager  v.  OHma,  8  How.  490,  12 
U  ed.  1168;  Eyre  v.  Jacob,  14  Gratt.  427,  73 
Am.  Dec  367. 

These  well -settled  propositions  do  not,  as 
we  view  it,  settle  the  question  raised  by  the 
demurrer.  The  statute  says  that  "all  the 
property  within  the  jurisdiction  of  the  state 
which  shall  pass  by  will  or  by  the  statutes  of 
inheritance  of  this  or  any  other  state  .  .  . 
ffhall  be  subject  to  a  tax  of  five  per  centum 
of  its  value  ...  for  the  use  of  the  state, ' 
^L.R.A. 
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.  •  •  and  all  administrators,  executors; 
eto.,  shall  be  liable  for  all  such  taxes  to  be 
paid  by  them,  .  .  .  and  the  tax  afore- 
said shall  be  and  remain  a  lien  on  such  es- 
tate from  the  death  of  the  decedent  until 
paid."  Section  3  of  the  act  provides  that  all 
real  estate  subject  to  the  tax  shall  be  ap- 
praised within  thirty  days  after  the  appoint- 
ment of  the  executor,  and  the  tax  calculated 
thereon  upon  the  appraised  value  shall  be 
paid  by  the  person  entitled  to  said  estate,  and 
in  default  thereof  the  court  shall  order  the 
same,  or  so  much  thereof  as  may  be  necessary 
to  pay  the  tax,  to  be  sold.  It  will  thus  be  seen 
that  the  right  of  testamentery  disposition  or 
of  inheritance  as  it  had  theretofore  existed 
is  recognized  by  this  statute.  The  property 
passes  to  the  heir,  devisee,  or  legatee  just  as 
it  did  prior  to  the  enactment  of  this  law ;  but 
a  lien  is  imposed  upon  it  under  certain  con- 
ditions, in  virtue  of  the  right  of  the  state  to 
tex  successions,  and  the  amount  of  the  lien 
or  tax  is  to  be  determined  by  an  appraise- 
ment of  the  property.  If  the  statute  pro- 
vided that  thereafter  certein  persons  should 
not  be  permitted  to  teke  by  will  under  the 
statute,  except  on  condition  that  they  pay  a 
tex  fixed  by  an  appraisement  of  the  property, 
there  would  be  more  reason  for  saying  that 
such  a  tax,  being  strictly  upon  the  right  of 
succession,  and  not  upon  property  in  which 
the  heir  or  legatee  had  an  interest,  might  be 
levied  and  collected  without  notice  to  the 
parties  in  interest.  But  such  is  not  the  case. 
The  property,  whether  disposed  of  by  will  or 
descending  under  the  stetutes  of  the  state, 
became  the  property  of  the  devisee,  legatee, 
or  heir  immediately  upon  the  death  of  the  tes- 
tetor  or  ancestor;  and  the  measure  of  lia- 
bility for  the  tax  is  fixed  by  an  appraisement 
of  the  property,  made  after  the  testetor's 
death.  Susteining  the  proposition  that  an 
heir  has  a  vested  interest  in  the  property  of 
his  ancestor  upon  the  death  of  such  ancestor, 
see  Weaver  v.  State  (filed  at  the  present 
term)  81  N.  W.  603,  and  Moore  v.  Gordon,  24 
Iowa,  158.  The  collateral -inheritenoe  tax 
stetute  imposes  a  burden  upon  this  interest 
which  is  fixed  and  determined  by  an  appraise- 
ment of  the  property,  and  no  provision  for 
notice  to  the  heir  or  devisee,  or  lor  opportun- 
ity to  be  heard,  is  made.  Call  this  tex  what 
you  will,  it  is  evident  that  it  deprives  or  may 
deprive  a  citizen  of  his  property  without  no- 
tice and  opportunity  to  be  heard.  Doubtless 
it  is  not  a  property  tex  in  the  strict  sense  of 
that  term,  but  the  amount  is  not  fixed  and 
certain,  as  it  is  where  a  specific  license  or  oc- 
cupation tax  is  imposed.  In  such  cases,  as 
said  in  the  Oatch  Case,  there  is  nothing  left 
to  inquire  into  and  determine.  Special  as- 
sessments for  improvements  are  not,  strictly 
speaking,  texes,  but  it  is  held  that  notice  of 
proceedings  in  such  cases,  and  opportunity 
for  a  hearing  of  some  description,  are  mat- 
ters of  constitutional  right.  As  said  by 
Judge  Oooley  in  his  work  on  Taxation,  at 
pages  255,  256:  "It  is  not  to  be  presumed 
that  constitutional  provisions  carefully 
framed  for  the  protection  of  property  were 
intended  or  could  be  construed  to  sanction 
legislation  under  which  ofiicers  might  strictly 
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assess  one  for  any  amount  in  their  discre- 
tion without  giving  an  opportunity  to  con- 
test the  justice  of  the  assessment.  When  the 
assessment  is  based  upon  value  or  benefit, 
whether  it  be  a  tax  on  property  or  succession 
tax,  and  that  value  is  to  be  ascertained  by  ap- 
praisement, assessors,  or  other  tribunal 
which  involves  inquiry,  notice  and  an  oppor- 
tunity for  hearing  are  essential  to  the  valid- 
ity of  the  proceedings."  Hagar  v.  Redama- 
tion  Dist,  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  663,  28  L.  ed.  569;  8tu- 
art  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 
The  succession  tax  of  the  state  of  New  York 
provides  for  notice  to  parties  interested,  and 
in  Re  McPherson,  104  N.  Y.  321,  68  Am.  Rep. 
502,  10  N.  £.  685,  the  Supreme  Court  of  that 
state  said:  "This  tax  is  imposed  according 
to  the  value  of  the  legacy  and  collateral  in- 
heritance liable  to  be  taxed,  and  hence  there 
must  be  some  method  of  ascertaining  that 
value;  and  for  that  purpose  judicial  action  is 
requisite  at  some  stage  of  the  proceeding  be- 
fore the  liability  of  the  taxpayer  becomes 
finally  fixed,  ^e  must  have  some  kind  of  no- 
tice of  the  proceedings  against  him,  and  a 
hearing,  or  an  opportunity  to  be  heard,  in 
reference  to  the  value  of  his  property  and 
the  amount  of  the  tax  which  is  thus  to  be  im- 
posed. Unless  he  has  these,  his  constitution- 
al right  to  due  process  of  law  has  been  in- 
vaded,"—citing  cases  heretofore  referred  to. 

The  attorney  general  contends,  however, 
that  the  tax  is  simply  a  claim  against  the  es- 
tate, and  that  no  notice  of  the  filing  or  hear- 
ing of  such  claims  is  required  to  be  given  to 
the  heirs  or  legatees.  The  difficulty  with  this 
proposition  is  that  the  claim  is  not  against 
the  estate;  surely  not  against  the  estate 
alone.  Indeed,  it  may  never  pass  through 
the  hands  of  an  administrator,  for,  as  a  rule, 
the  administrator  has  nothing  to  do  with  the 
real  estate.  A  large  part  of  the  Stewart  es- 
tate was  real  estate  situated  in  Pottawatta- 
mie county.  The  tax  was  made  a  lien  on  this 
real  estate,  and  under  the  provisions  of  the 
act  in  question  the  devisee  was  authorized  to 
pay  the  tax  directly  to  the  state  treasurer, 
and  the  treasurer  was  authorized  to  collect 
the  same  by  suit.  Again,  it  is  said  that  by 
the  provisions  of  §  15  of  the  act  the  district 
court  has  jurisdiction  to  hear  and  determine 
all  questions  relating  to  said  tax  that  may 
arise  affecting  any  devise,  legacy,  or  inherit- 
ance, subject  to  appeal,  as  in  other  cases,  etc., 
and  that  this  affords  such  hearing  as  avoids 
the  constitutional  objection.  We  do  not 
think  this  is  true.  The  proceedings  referred 
to  in  this  section  are  such  as  may  arise  upon 
appearance  of  the  parties.  The  tax  is  fixed 
by  the  appraisement,  of  which  no  notice  is  re- 
quired; and  the  section  itself  does  not  con- 
template notice.  It  merely  gives  the  court 
jurisdiction  to  hear  certain  contests  that  may 
arise  relating  to  the  tax,  and  affecting  any 
devise,  legacy,  or  inheritance.  Without  this 
provision  it  is  no  doubt  true  that  the  district 
court  "would  have  jurisdiction  to  determine 
any  question  relating  to  the  tax  that  was 
properly  brought  before  it,  and  the  statute 
«imply  gives  that  court,  acting  as  a  court  of 
probate,  jurisdiction  of  the  matter.  It  in  no 
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manner  cures  the  constitutional  objection. 
We  are  abindingly  convinced  that  the  acts  of 
the  26th  general  assembly  are,  for  the  reason 
stated,  contrary  to  the  provisions  of  both  the 
Federal  and  state  Constitutions. 

2.  The  27th  general  assembly  passed  an  act 
known  as  'chapter  37,  Amendatory  Act,'  pro- 
viding  for  notice  to  all  parties  interested  of 
the  appraisement  of  the  property.  It  is  ar- 
gued by  the  attorney  general  that  this  cured 
the  defect  in  the  law,  and  that,  as  the  case 
is  triable  de  novo  in  this  court,  we  have 
power  to  modify  the  decree  entered  by  the 
district  court,  and  hold  the  property  subject 
to  the  tax.  By  §  2  of  that  act  the  law  was 
made  retroactive,  and  it  is  claimed  that  the 
decree  should  be  reversed  in  view  of  this 
subsequent  legislation.  A  succession  tax 
may  be  imposed  on  property  not  yet  distrib- 
uted. Carpenter  v.  Pennsylvania,  17  How. 
456,  15  L.  ed.  127 ;  Cooley,  Taxn.  2d  ed.  376. 
And,  if  the  original  act  was  cured  by  the 
amendatory  act,  we  see  no  reason  why  it 
should  not  be  made  to  apply  to  estates  undis- 
tributed at  the  time  the  amendatory  act  went 
into  effect.  The  original  act  imposed  a  tax 
upon  the  property  of  the  testator,  and  de- 
clared that  it  should  be  a  lien  on  the  estate 
from  the  death  of  the  decedent  until  paid. 
The  rate  per  cent  is  also  fixed,  and  appraise- 
ment was  necessary  simply  to  fix 'the  value 
of  the  property  in  order  that  the  tax  might 
be  computed.  There  is  no  valid  objection  to 
the  levy  of  such  a  tax;  that  is  to  say,  it  is 
not  an  illegal  or  unauthorized  tax.  It  is  in- 
valid simply  because  the  legislature  did  not 
provide  for  notice  of  the  proceedings  by 
which  the  amount  of  the  tax  was  to  be  as- 
certained. That  the  legislature  may  cure 
such  defects  is  fundamental.  See  Iowa  R, 
Land  Co.  v.  Soper,  39  Iowa,  112;  Iowa  8at\ 
d  L.  A  880.  V.  Heidi,  107  Iowa,  297,  43  L.  R. 
A.  689,  77  N.  W.  1050;  Huff  v.  Cook,  44  Iowa, 
630;  Richman  v.  Mu8oatine  County  Supers. 
77  Iowa,  513,  4  L.  R.  A.  445,  42  N.  W.  422 ; 
Tuttle  V.  Polk,  84  Iowa,  12,  50  N.  W.  38 : 
Clinton  v.  Walliker,  98  Iowa,  655,  68  N.  \V. 
431.  Appellees*  counsel  say,  however,  tiuit 
the  estate  vested  on  the  death  of  the  testator, 
and  that  any  charge  made  thereon  by  the  leg- 
islature after  his  death  is  unconstitutional 
and  void.  As  to  real  estate  this  is  true,  per- 
haps, although  it  is  best  that  we  do  not  de- 
ci(k  the  point  on  the  arguments  before  us. 
As  to  the  personal  estate  the  rule  seems  to 
be  different,  however.  While  the  distributive 
share  is  a  vested  interest, — that  is,  vests  in 
point  of  right  at  the  time  of  the  death  of  the 
intestate, — ^yet  the  persons  who  take  and  the 
amount  to  be  received  must  be  ascertained 
and  determined  by  the  probate  court.  So 
long  as  the  estate  remains  unsettled,  the  leg- 
islature may  cure  any  defects  in  the  law  cre- 
ating a  lien  thereon,  and  the  act  may  be  made 
retroactive.  The  cases  heretofore  cited  so 
firmly  settle  this  principle  that  we  need  do 
no  more  than  refer  to  them.  A  re-enactment 
of  the  whole  statute  was  unnecessary.  The 
amendatory  act  simply  removed  an  impedi- 
ment to  the  enforcement  of  the  tax,  and, 
when  that  impediment  was  removed,  the  or- 
ieinal  act  was  effectual,  and  capable  of  en- 
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forcement  by  proceediogs  had  under  the  new 
mt    Blair  v.  Ostrander  (Iowa)  80  N.  W. 
330. 

Again,  it  is  said  that  a  judgment  is  a  con- 
tract, and  that  the  obligation  thereof  can 
no  more  be  disturbed  by  subsequent  legisla- 
tion than  the  obligations  of  a  mutual  agree- 
ment A  judgment  is  not  of  itself  a  con- 
tract in  a  constitutional  sense.  If  it  be  based 
on  contract,  the  obligation  thereof  cannot  be 
impaired  by  subsequent  legislation,  but  if 
apon  tort  or  other  cause  of  action  not  en- 
titled to  protection  as  a  contract,  then  the 
judgment  may  be  imposed  without  violating 
the  constitutional  inhibition.  Bproit  t. 
Rzid,  3  G.  Greene,  489;  Oarrison  v.  New 
York,  21  Wall.  196,  22  L.  ed.  612;  Freeland 
V.  Williams,  131  U.  S.  405,  33  L.  ed.  193,  9 
Sup.  Ct.  Rep.  763;  Louisiana  ex  ret.  FoUom 
V.  New  Orleans,  109  U.  S.  285,  27  L.  ed.  936, 
:iSup.  Ct  Hep.  211. 

MoreoTer,  while  the  judgment  in  this  case 
was  conclusive  and  binding  between  the  par- 
ties from  the  time  it  was  rendered,  if  not 
superseded  as  provided  by  law,  yet,  in  view 
of  the  iq>peal9  it  was  subject  to  modification 
or  reversal  so  long  as  this  court  had  juris- 
diction of  the  case.  Surely,  this  court  is  not 
4^topped  by  any  constitutional  provision 
from  rendering  any  judgment  it  may  see  fit 
on  appeal,  and  we  may,  in  so  doing,  especial- 
Iv  in  equity  cases,  consider  the  law  as  it  ex- 
ifts  at  the  time  we  are  called  upon  to  act. 
This  is  elementary  law,  sustained  by  some  of 
the  authorities  already  cited.  While  it  is 
trne  that  the  original  act  was  unconstitu- 
tional because  it  did  not  provide  for  notice, 
that  defect  has  now  been  cured,  and  we  must 
decide  the  case  on  appeal  in  the  light  of  the 
•av  as  it  now  exists.  That  the  case  was 
heard  in  the  trial  court  on  demurrer,  and 
vas  presented  to  us  on  assignment  of  error, 
dries  not  qualify  this  rule.  The  facts  are  ad- 
mitted, and  it  is  simply  a  question  of  law  to 
^f  determined  by  this  court  on  the  agreed  state- 
ment of  the  facts.  The  Ictca  LarS.  Company 
^'a^e  was  tried  on  demurrer,  and  yet  the  deci- 
sion was  rendered  under  the  law  as  it  existed 
at  the  time  the  case  was  heard  in  this  court. 
N'o  new  fact  is  introduced.  We  are  con- 
^traiDed  to  hold  that,  in  view  of  the  subse- 
quent legislation,  the  judgment  of  the  trial 
<^^urt  should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  harmony 
with  this  opinion.  But  it  should  not  be  un- 
iierstood  from  this  holding  that  any  of  the 
property  is  subject  to  the  tox.  That  question 
muit  be  determined  from  the  facts  as  shown 
upon  a  trial  on  the  merits.  It  may  be  that 
BO  tax  can  be  collected  from  the  real  estate. 
[^  that  point  we  express  no  opinion.  And 
it  may  further  appear  that  the  personal  es- 
tate vas  distributed,  in  whole  or  in  part,  at 
the  time  the  amendatory  act  was  passed,  and 
that  BO  tax  should  be  imposed  on  the  per- 
*^nal  property.  That  question  is  left  open 
for  further  consideration.  The  parties  will 
^f'fa  pay  one  half  the  costs  of  this  appeal. 

Reversed, 

CivaaceT,  Ch.  J.,  not  sitting. 

5«UR,A.  : 
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A  utatiite  makinBT  it  a  crime  for  a  man 
to  marry  a  vromAu  for  the  purpose  of  es- 
caping a  prosecution  for  seduction,  and  after- 
wards to  desert  her  without  Just  cause,  is 
not  in  violation  of  Const,  art.  1,  f  6,  requir- 
ing all  laws  of  a  general  nature  to  have  a 
uniform  operation,  as  it  simply  imposes  a 
liability  for  the  doing  of  specific  acts,  and 
every  man  so  doing  comes  within  its  opera- 
tion. 

(April  8,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Ck>urt  for  Polk  Ck>unty  dis- 
charging plaintiff  from  the  custody  of  de- 
fendant to  which  he  had  been  committed 
while  under  indictment  for  violation  of  a 
statute  prohibiting  desertion  of  their  wives 
by  persons  who  marry  under  compulsion. 
Reversed. 

Statement  by  Grander,  J.: 

The  plaintiff  was  arrested  on  preliminary 
information,  and  at  the  examination  he  was 
held  for  appearance  to  answer  the  action  of 
the  grand  jury  on  a  charge  of  violating  the 
provisions  of  section  4764  of  the  Code.  A 
warrant  of  commitment  issued  to  the  defend- 
ant sheriff,  commanding  him  to  detain  the 
plaintiff  in  the  jail  of  the  county  until  le- 
gally discharged  by  due  course  of  law.  The 
plaintiff  presented  his  petition  to  the  dis- 
trict court,  reciting  facts  and  charging  the 
restraint  as  illegal,  and,  in  accord  with  the 
prayer,  a  writ  of  habeas  corpus  issued;  and 
the  defendant  made  return  thereto,  showing 
the  facts  under  which  plaintiff  was  held  in 
custody,  and  presented  a  demurrer  to  the 
petition,  which  the  court  overruled,  sustain- 
ing the  writ  and  discharging  the  plaintiff. 
The  defendant  appealed. 

Messrs.  Milton  Remley,  Attorney  Gen- 
eral, and  James  Nngent,  for  appellant: 

A  law  is  not  objectionable  where  it  applies 
with  equal  force  to  all  the  persons  who  may 
fall  within  its  operation. 

lotoa  R.  Land  Co.  v.  fifoper,  39  Iowa,  112; 
McAunich  v.  Mississippi  d  M.  R.  Co.  20 
Iowa,  338;  Ckwiey,  Const.  Lim.  pp.  480  et 
seq. 

Messrs.  Bowen  A  Brookett,  for  appel- 
lee: 

The  designation  of  persons  who  shall  be 
affected  by  a  statute  must  be  a  reasonable 
and  natural  classification. 

Cooley,  Const.  Lim.  pp.  481  et  seq.;  Suth- 
erland, Stat.  Constr.  §  127,  p.  162. 

Is  it  reasonable  and  natural  that  the  law- 
making branch  of  the  government  should  se- 
lect from  deserting  husbands  those  who  mar- 
ried partly  or  wholly  from  the  motive  of  es- 

NoTB. — As  to  marriage  to  escape  prosecution 
for  seduction,  see  State  v.  Otis  (Ind.)  21  L. 
R.  A.  733;  and  Henneger  v.  Lomas  (Ind.)  32 
L.  R.  A.  848. 
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<!aping  a  proBecution,  and  denounce  them  as 
criminals,  while  others  in  precisely  *'the  like 
situation''  (unless  the  motive  of  the  mar- 
riage makes  it  different)  are  given  immu- 
nity? 

The  "good  cause"  which  would  justify  de- 
sertion under  this  statute,  as  under  our  di- 
vorce law,  must  meet  the  test  that  the  act 
or  acts  relied  on  amount  to  a  ground  for  di- 
vorce. 

Taylor  v.  Taylor,  80  Iowa,  29,  46  N.  W. 
307;  Pierce  v.  Pierce,  33  Iowa,  240;  Det- 
rick'a  Appeal,  117  Pa.  462,  11  Atl.  882;  Lane 
v.  La^ne,  67  Iowa,  76,  24  N.  W.  601. 

That  the  classification  of  persons  to  be 
subjected  to  given  laws  must  be  natural  and 
reasonable,  see — 

Hchmalz  v.  WooUy,  56  N.  J..  Eq.  649,  39 
Atl.  639;  State  v.  Post,  65  N.  J.  L.  264,  26 
Atl.  683;  State  em  rel.  Randolph  v.  Wood, 
49  N.  J.  L.  85,  7  Atl.  286;  Ex  parte 
Jentzsch,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803;  Tacoma  v.  Krech,  15  Wash.  296, 
34  L.  R.  A.  68,  46  Pac.  255;  Harding  v.  Peo- 
ple, 160  111.  459,  32  L.  R.  A.  445,  43  N.  E. 
624;  Braceville  Coal  Co.  v.  People,  147  III. 
66,  22  L.  R.  A.  340,  35  N.  E.  62 ;  Frorer  v. 
People  use  of  School  Fund,  141  111.  171,  10 
L.  R.  A.  492,  31  N.  E.  395;  Sutton  v.  State, 
96  Tenn.  696,  33  L.  R.  A.  589,  36  S.  W.  697 ; 
Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  497,  sub  nom.  Dihrell  v.  Lanier,  12  L. 
R.  A.    70, 15  S.  W.  87. 

Mr.  Id,  Kiakead  also  for  appellee. 

Grans^'f  J*>  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  the  ap- 
peal is  the  constitutionality  of  our  law  mak- 
ing it  a  crime  for  a  man  to  marry  a  woman 
for  the  purpose  of  escaping  a  prosecution  for 
seduction,  and  afterwards  deserting  her 
without  just  cause.  Section  4762  of  the 
Code  defines  the  crime  of  seduction,  and  pre- 
scribes the  penalty  for  it.  *  The  next  two 
sections  are  as  follows : 

"Sec.  4763.  If  before  judgment  upon  an 
indictment,  the  defendant  marry  the  woman 
thus  seduced,  it  is  a  bar  to  any  further  pros- 
ecution for  the  ofifense. 

"Sec.  4764.  Every  man  who  shall  marry 
any  woman  for  the  purpose  of  escaping  pros- 
ecution for  seduction,  and  shall  afterwards 
desert  her  without  good  cause,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  accordingly." 

The  district  court  held  8  4764  vulnerable 
to  article  1,  §  6,  of  the  Constitution,  which 
provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation."  This  law 
is,  no  doubt,  of  a  pjeneral  nature.  The  ques- 
tion then  is,  Docs  it  fail  to  be  of  uniform 
operation,  within  the  constitutional  mean- 
ing? This  court  has  said,  speaking  of  this 
same  constitutional  provision,  that  "if  the 
law  operates  upon  everj'  person  within  the 
relations  or  circumstances  provided  for,  it 
is  sufficient  as  to  uniformity."  It  is  said 
they  are  to  be  "uniform  in  their  operation 
upon  all  persons  in  the  like  situation."  .Ifr- 
Aunich  v.  Mississippi  rf  3/.  R.  Co.  20  Iowa, 
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338;  Haskel  v.  Burlington,  30  lovra,  232; 
louxi  R.  Lafid  Co.  v.  Soper,  39  Iowa,  112. 
This  rule  is  not  questioned,  but  the  thought 
seems  to  be  that  the  act  in  question  em- 
braces, not  husbands  generally,  but  a  par- 
ticular class  of  husbands,  and  that,  hence,, 
there  is  no  uniformity  in  its  operation.  We 
do  not  find  that  a  law  like  ours  has  been 
enacted  in  any  of  the  other  states,  but  many 
of  them  have  a  law,  that  we  do  not  have,, 
which  makes  husbands  criminally  liable  tor 
abandoning,  for  deserting,  and  for  neglect- 
ing to  provide  for  their  wives  when  able  so 
to  do.  Laws  of  such  character  are  to  be 
found  in  Connecticut,  Missouri,  Colorado,. 
Pennsylvania,  New  York,  Massachusetts^ 
Alabama,  New  Jersey,  and  Wisconsin.  It 
is  true,  those  laws  are  general  as  to  all  hus- 
bands. We  have  the  law  provided  in  S  4763^ 
that,  if  a  man  criminally  charged  with  se- 
duction shall  marry  the  woman  seduced,  hi^ 
act  of  marriage  shall  bar  a  further  prosecu- 
tion ;  and  in  the  same  connection,  and  on  the 
same  subject,  the  further  provision  that  if 
he  shall  desert  the  woman  so  married,  with- 
out good  cause,  he  shall  be  punished  crin\- 
inally.  That  law  is  applicable  to  all  nu*i> 
who  marry  to  avoid  prosecution.  The  law 
has,  in  effect,  classified  men  who  marry  un- 
der such  conditions.  The  state  has  waiveii 
its  charge  of  criminality,  because  of  an  un- 
dertaking to  discharge  the  obligations  of  a 
husband ;  and  the  waiver  is  conclusive,  re- 
gardless of  the  fact  of  guilt.  The  law  im- 
poses upon  the  state  and  upon  the  man  t he- 
obligations  of  good  faith;  and  nothing  need 
be  clearer  than  that  such  a  breach  of  the- 
marital  vows  by  desertion  would  go  beyond 
the  ordinary  breach  of  such  vows,  for  it  rob-^ 
the  law,  under  which  the  pVosecution  wa* 
waived,  of  the  very  inducement  for  its  enact- 
ment. The  law,  as  a  whole,  simply  says  to 
the  man  who  thus  marries,  ^'You  shall  not 
assume  the  obligations  of  a  husband,  to 
avoid  prosecution  for  a  crime,  and,  after  tak- 
ing the  benefits  to  yourself,  disregard  your 
assumed  obligation  with  impunity."  If  an 
ordinary  desertion,  without  cause,  could  be 
made  criminal,  which  no  one  seems  to  deny, 
why  may  not  the  same  act  with  the  added 
fact  of  having  married  to  avoid  prosecution  ?" 
It  is  a  mistake  to  say  that  the  law  has  refer- 
ence, in  its  operation,  to  one  man  more  than 
to  another.  It  fixes  the  facts  that  will  con- 
stitute the  crime,  and  any  man  who  does  the 
prohibited  acts  is  guilty  of  the  crime.  One 
fact  to  appear  is  that  there  is  a  charjje  of 
seduction;  another,  that  the  person  charged 
married  to  escape  prosecution;  and  another, 
that  he  afterwards  deserted  the  woman  thus 
married,  without  good  cause.  The  crime 
consists  of  the  desertion,  but  other  condi- 
tions are  essential  to  make  the  law  applica- 
ble, and  all  who  come  within  the  condition* 
are  amenable  to  the  law.  It  is  said  that 
there  is  no  connection    between    the    felon v 

• 

(the  seduction)  and  the  misdemeanor.  Why 
need  there  be,  to  make  the  desertion  a  crime? 
The  felony  is  excused.  The  charge  of  crin>c» 
is  excused,  and  the  misdemeanor  consist^  in 
assuming  an  obligation  to  have  it  excu<^edp 
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and  then  betraying  the  obligation.  It  is 
also  thought  that  there  is  no  infringement 
of  tlie  public  interest,  in  such  a  case  of  de- 
sertion, not  found  in  any  other  desertion  by 
a  husband.  If  that  be  true,  what  does  it 
signify?  It  might  go  to  the  propriety  or 
policy  of  such  a  discrimination,  but  not  to 
the  validity  of  the  law,  from  a  constitutional 
point  of  view ;  for  the  law  might  include  all 
desertions  by  a  husband.  If  so,  it  could 
snrejy  make  criminal  tiiose  differing  from 
others  in  matters  of  fact.  In  the  state  of 
.Washington  an  ordinance  prohibited  barbers 
from  pursuing  the  calling  on  Sunday,  and 
the  act  wa^  held  invalid  as  special  legisla- 
tion, it  not  applying  to  other  laborers.  It 
is  said  that  one  class  is  singled  out,  and  de- 
nied rights  not  denied  to  other  classes.  See 
Tacoma  t.  Krech,  15  Wash.  296,  34  L.  K.  A. 
68,  4G  Pac.  255.  The  same  holding  was  had 
in  Ex  parte  Jetitzsch,  112  Cal.  468,  32  L.  R. 
A.  664,  44  Pac.  803.  The  holdings  are  that 
one  class  of  persons  cannot  alone  be  denied 
rights  which  it  is  entitled  to  enjoy  in  com- 
mon with  oUier  classes.  Such  a  rule  has  no 
application  to  this  case.  This  law  iuTolves 
DO  denial  of  rights.  It  simply  imposes  a  lia- 
bility for  the  doing  of  specific  acts,  and  every 
man  so  doing  comes  within  its  operation. 
Other  authorities  cited  by  appellee  are  alike 
without  application. 

The  demurrer  to  the  petition  should  have 
been  sustained. 

Reversed. 

Petition  for  rehearing  overruled  October 
26.  1900. 


Jane  JOHNSON,  Appt, 

V. 

NEW  YORK    LIFE    IXSl'RANCE    COM- 
PANY. 

(109  Iowa.  708.) 

The  eon-vemlon  of  a  life  policy  Into  a 
aonforfeltable  patd-ap  policy  for  a 
ftxed  term  on  a  default  In  the  payment  of 
a  premlom,  by  virtue  of  the  provisions  of  a 
new  poliC3*  modifying  the  original  contract  at 
the  request  of  the  Insured,  who  falls  to  de- 
mand, after  the  default,  a  reinstatement  of 
the  policy  or  a  paid-up  policy  for  a  smaller 
•am.  as  he  had  an  option  to  do.  makes  It 
imnecessary.  In  case  of  his  death  after  the 
expiration  of  the  stipulated  term,  for  the 
Insurer  to  give  the  notice  required  by  N.  Y. 
Laws  1877,  chap.  321.  |  1,  as  a  basis  for  de- 
e'taring  a  forfeiture  or  lapse  of  the  policy  for 
^inpayment  of  premium,  since  there  Is  nei- 
ther a  forfeiture  nor  a  lapse  where  the  term 
expires  for  which  the  risk  Is  taken,  although 
substantially  the  same  extension  of  the  orig- 
inal poHcy  would  have  been  given  him  with- 
out the  new  contract  by  the  New  York  net 
reserve  statute  (N.  Y.  Laws  1802.  chap.  690, 
i  8Si,  the  operation  of  which  would  not  have 


dispensed  with  the  notice  required   for  for- 
feiture. 

(April    8,   1809.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pottawattamie 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jolin  P.  Breea  for  appellant. 

Mr,  Jamea  H.  Molatoshy  for  appellee: 

When  Johnson  died,  he  had  no  policy  with 
the  defendant. 

Johnson's  policy  was  a  nonforfeitable  pol- 
icy. On  failure  to  pay  the  premium  it  (^4 
not  thereby  become  either  void  or  voidable, 
forfeited  or  forfeitable,  but  stood  as  insur- 
ance for  a  specific  term,  which  expired  before 
Johnson  died. 

The  clause  of  this  accumulation  policy,  by 
which  it  is  provided  that  "if  the  premiums 
are  paid  to  November  11,  1893,  the  insurance 
of  $25,000  will  be  extended  to  May  11,  189G," 
is  certainly  very  clear  and  unambiguous. 
Whatever  the  rule  may  be  as  to  the  construc- 
tion of  doubtful  terms  in  the  policy,  the  con- 
tract, where  its  meaning  is  clear  and  unam- 
biguous, is  to  be  construed  by  the  same  rules 
of  construction  as  apply  to  other  instru- 
ments. 

Universal  L.  Ins.  Co.  v.  Devore,  88  Va.  778, 
14  S.  E.  532;  Imperial  F\  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452,  38  L.  ed.  231,  14  Sup. 
Gt.  Rep.  379 ;  Lcicis  v.  United  States,  92  U. 
S.  018,  23  L.  ed.  513;  Dtmght  v.  Qcrmania 
L.  Ins.  Co.  103  N.  Y.  341,  57  Am.  Rep.  729,  8 
>'.  E,  654;  Brady  v.  Cassidy,  104  N.  Y.  147, 
10  N.  E.  131;  Powers  v.  yorth  Eastern  Mut. 
Life  Asso.  50  Vt.  G30. 

When  this  notice  law  was  originally 
passed  in  1876  it  had  always,  down  to  that 
time,  been  the  practice  of  the  New  York 
courts  strictly  to  enforce  the  condition  in  in- 
surance policies  that  they  should  become 
forfeited  and  void  if  the  premiums  were  not 
paid  when  due. 

Rochner  v.  Knickerbocker  L.  Ins.  Co.  03 
N.  Y.  160;  Atty.  Gen,  v.  Continental  L.  Ins. 
Co.  93  N.  Y.  70. 

At  the  time  this  notice  law  was  first 
passed,  all  life  insurance  policies  usually 
stipulated,  first,  for  the  payment  of  prem- 
iums, second,  for  their  prompt  payment  on 
a  day  certain,  and,  third,  for  the  forfeiture 
of  the  policy  in  default  of  punctual  paynuMit. 

When  Johnson's  policy  was  converted  into 
an  accumulation  policy,  the  two  first  stipu- 
lations above  referred  to  were  retained,  but 
the  third  of  said  stipulations  was  annulled, 
and  for  it  was  substituted  a  provision  that 
in  case  he  failed  to  pay  the  premium  when 
due  his  policy  should  be  extended,  and  con- 
tinue in  force  for  a  specific  period  of  time. 


Note. — ^As  to  necessity  of  notice  before  for- 
feiting insurance  policy,  see  Baxter  v.  Brook- 
lyn  U  Ins.  Co.  (N.  Y.)  7  L.  R.  A.. 203;  Eury 
▼.  Standard  Life  &  Accl.  Ins.  Co.  (Tenn.)  10  L. 
U.  A.  534 ;  Helnleln  v.  Imperial  L.  Ins.  Co. 
<Mlch.)  25  L.  R.  A.  027;  Uuchannan  v.  Su- 
preme Conclave  I.  O.  of  H.  (Pa.)  34  L.  R.  A. 
4.^:    Bosenplanter    v.    Provident     Sav.     Life 

.  50  L.  R.  A. 


Aasnr.  Soc.  (C.  C.  A.  6th  C.)  40  L.  R.  A.  473: 
Mutual  L.  Ins.  Co.  v.  Illll  (C.  C.  A.  9th  C.)  4» 
L.  R.  A.  127  ;  and  Mutual  L.  Ins.  Co.  v.  Diug- 
ley   (C.  C.  A.  9th  C.)   49  L.  II.  A.  132. 

The  decision  In  Mutual  L.  Ins.  Co.  v.  Hill 
was  reversed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  certiorari  In  178  U. 
S.  347,  44  L.  ed.  1097. 
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Hence,  it  cannot  be  that  the  notice  law  of 
New  York  was  intended  to  applj  to  a  policy 
like  this. 

In  this  policy  the  waiver  of  notice  con- 
tained in  the  policy  was  effectual  for  that 
purpose. 

A  party  of  full  age,  and  acting  sui  iuris, 
can  waive  a  statutory,  or  even  a  constitu- 
tional, provision  in  his  favor  affecting  sim- 
ply his  property  or  alienable  rights,  and  not 
involving  considerations  of  public  policy. 

Phyfe  v.  Eimcr,  45  N.  Y.  102;  Tombs  y. 
Rochester  de  S.  It.  Co.  18  Barb.  683;  People 
V.  Quigg,  59  N.  Y.  83;  Re  New  York,  L,  d  W. 
R.  Co.  98  N.  Y.  447 ;  Farmers*  d  D.  Ins.  Co. 
v.  Curry,  13  Bush,  312,  26  Am.  Rep.  194. 

A  contract  is  not  void,  as  against  public 
policy,  unless  it  is  injurious  to  the  interests 
of  the  public,  or  contravenes  some  established 
interest  of  society.  Public  policy  has  been 
aptly  described  as  ''an  unruly  horse,  and 
when  once  you  get  astride,  you  never  know 
where  it  will  carry  you." 

Griswold  v.  Illinois  0.  R.  Co.  90  Iowa,  266, 
24  L.  R.  A.  647,  57  N.  W.  843. 

The  distinction,  in  respect  to  the  question 
of  waiver,  between  forfeitable  policies  in  the 
usual  form,  and  nonforfeitable  policies  in 
which,  in  case  of  nonpayment  of  premium, 
the  insured  was  given  a  fair  equivalent  for 
his  money  paid,  was  recognized  in  Caffery  v. 
John  Hancock  Mut,  L.  Ins.  Co.  27  Fed.  Rep. 
25. 

Desmazcs  v.  Mutual  Ben.  L.  Ins.  Co.  10 
Alb.  L.  J.  220,  Fed.  Cas.  No.  3,821 ;  Farmers* 
d  D.  Ins.  Co.  V.  Curry,  13  Bush,  312,  26  Am. 
Rep.  194. 

WatermaBy  J.,  delivered  the  opinion  of 
the  court: 

There  is  but  little  controversy  between  the 
parties  as  to  the  facts;  none  as  to  the  fol- 
lowing matters:  On  December  27,  1890,  the 
defendant  company  issued  to  one  Frank  C. ' 
Johnson  its  policy  of  insurance  on  his  life  ■ 
for  the  siun  of  $25,000.  This  policy  was  as- 
signed to  plaintiff  in  the  year  1895,  and  on 
September  28,  1890,  Johnson  died.  The  an- 
nual premium  provided  for  in  the  contract 
was  $1,060,  and  it  was  payable  in  advance 
on  the  11th  day  of  November  in  each  year. 
The  policy  contains  the  usual  provisions  for 
forfeiture  in  case  the  premiums  are  not  paid 
when  due.  Johnson  paid  the  premium  due 
on  November  11,  1892,  and  thereafter  made 
no  payments.  After  Johnson's  death,  and 
on  the  20th  day  of  February,  1897,  plaintiff 
tendered  to  defendant  the  amount  of  the 
past-due  premiums,  with  interest  to  that 
date,  which  it  declined  to  accept.  Thereaft- 
er this  action  was  brought.  The  defendant 
company  was  duly  incorporated  under  the 
laws  of  the  state  of  New  York,  and  the  pol- 
icy was  issued  in  that  state,  and  by  the  terms 
of  the  application  the  contract  was  to  be 
construed  by  the  laws  thereof.  It  was  there- 
fore a  New  York  contract.  Wayman  v. 
Southard,  10  Wheat.  48,  6  L.  ed.  264;  Cen- 
tral Nat.  Bank  v.  Humr,  128  U.  S.  195,  32 
L.  ed.  370,  9  Sup.  Ct.  Rep.  41. 

2.  Plaintiff  claims  that  the  policy  in  suit 
was  not  forfeited  by  the  failure  of  the  as- 
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sured  to  pay  the  premiums  which  became  due 
after  November  11,  1892,  and  before  John- 
son's death,  for  the  reason  that  at  and  prior 
to  the  time  of  the  issuance  of  such  policy 
there  was  in  force  in  the  state  of  New  York 
a  statute  (Laws  1877,  chap.  321,  $  1),  which 
provided:     '*No  life  insurance  company  do- 
ing business  in  the  state  of  New  York  shall 
have  power  to  declare  forfeited  or  lapsed  any 
policy  hereafter  issued  or  renewed  by  reason 
of  nonpayment  of  any  annual  premium  or 
interest  or   any    portion    thereof   except  as 
hereafter  provided."    We  shall  not  set  out. 
the  law  in  terms.     It  is  enough  to  say  that 
after  default,  in  order  to  declared  forfeiture, 
it  requires  the  company  to  mail  a  written  or 
printed  notice  to  the   assured,  at  his   last- 
known  postoffice,  stating  the  amount  due, 
and  the  place  where,  and  the  person  to  whom, 
it    is    payable,    and,    further,    that,  if   the 
amount  due  is  not  paid  within  thirty  days 
after  mailing  the  notice,  "the  policy  and  all 
payments  thereon  will  become  forfeited  and 
void.    In  case  the  payments  demanded  by 
such  notice  shall  be  made  within  thirty  days 
limited  therefor,  the  same  shall  be  taken  to 
be  in  full  compliance  with  the  requirements 
of  the  policy,  in  respect  to  the  payment  of 
said  premium  or  interest,  anything  therein 
contained  to  the  contrary  notwithstanding. 
But  no  such  policy  shall  in  any  case  be  for- 
feited   or    lapsed    until    the    expiration    of 
thirty  days  after  the  mailing  of  such  notice : 
Provided,    however,    that   a   notice    stating 
when  the  premium  will  fall  due,  and,  if  not 
paid,  the  policy  and   all   payments    thereon 
will  become  forfeited  and  void,  served  in  the 
manner  herein  provided,  at  least  thirty  and 
not  more  than  sixty  days  prior  to  the  day 
when  the  premium  is  payable,  shall  have  the 
same  effect  as  the  service  of  the  notice  here- 
inbefore provided  for."     In  Baxter  v.  Brook- 
lyn L.  Ins.  Co.  119  N.  Y.  454,  7  L.  R.  A.  293, 
23  N.  E.  1049,  the  court,  in  speaking  of  this 
statute,  and  its  effect  upon  the  policy  of  life 
insurance  issued  under  it,  said:     "This  stat- 
ute was  a  part  of  the  contract  in  question, 
and  governed  the  rights  and  liabilities  of  the 
parties  in  precisely  the  same  way  and  to  the 
same  extent  as  if  all  its  terms  and  conditions 
had  been  actually  incorporated  into  the  pol- 
icy."    In  that  case  the  defendant  was  claim- 
ing a  forfeiture  of  the  policy  for  nonpay- 
ment of  the  premium  when  due.     It  was  not 
shown  that  the  notice  required  by  law  had 
been  given.     The  court  continues  as  follows : 
"There  was  no  proof  given  at  the  trial  by 
either  party  to  snow  whether  this  notice  [the 
one  required  by  statute]  was  served  or  not. 
It  is  obvious  that  this  statute,  when   im- 
ported into  the  contract,  modified  its  condi- 
tions in  very  material  respects.     The  dura- 
tion and  validity  of  the  plolicy  is  not  then 
dependent  upon   payment   of   the   premium 
on  the  day  named  therein,  but  upon  the  pay- 
ment within  thirty  days  after  the  notice  had 
been  given.     .     .     .     The  statute  prescribes 
this  notice  as  a  necessary  condition  of  for- 
feiture, and,  unless  it  was  served,  the  in- 
sured was  not  in  default,  because  payment 
within  thirty  days  after  notice  is  to  be  tak- 
en as  a  full  compliance  with  the  conditions 
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u  to  payment  of  premium.  •  •  .  Before 
the  defendant  could  raise  any  question  in 
r^ard  to  the  nonpayment  of  Uie  August 
premium,  it  was  necessary  for  it  to  show 
that  it  had  complied  with  the  statute  by 
senring  the  notice,  as  this  step  was  essential 
in  order  to  put  the  insured  in  default,  or 
to  raise  any  point  based  on  his  omission  to 
pay  the  last  quarterly  premium."  See  also 
De  Frece  v.  National  L.  Ins.  Co,  136  N.  Y. 
151,  32  N.  E.  556;  PheUm  v.  Northwestern 
Mui.  L,  Ins.  Co.  113  N.  Y.  147,  20  N.  E.  827. 
InOriffith  v.  New  York  L.  Ins.  Co.  101  Cal. 
627,  36  Pac.  113,  the  same  statute  is  consid- 
ered, and  the  interpretation  given  it  by  the 
courts  of  New  York  is  adopted.  We  do  not 
understand  that  the  general  principles  an- 
nounced in  these  cases  are  disputed  by  ap- 
pellee. Its  contention  is  that  they  have  no 
application  to  the  contract  here  involved,  be- 
etuse  the  policy  sued  upon  was,  at  the  re- 
quest of  the  assured,  converted  into  a  paid- 
up  policy  for  a  fixed  term,  which  term  ex- 
pired before  the  assured  died.  Several  fur- 
ther defenses  are  urged,  but  the  conclusion 
we  r^ch  on  the  one  just  stated  renders  it  un- 
necessary that  we  consider  the  others. 

In  order  to  present  intelligibly  the  points 
made  by  the  parties,  and  particularly  by  ap- 
pellant, it  may  be  well  to  say  something  fur- 
ther as  to  the  statutes  of  New  York  on  the 
subject  of  life  insurance,  and  with  relation 
to  some  other  terms  of  the  policy  in  suit. 
There  was  in  force  in  that  state,  when  this 
contract  was  made,  a  statute  which  we  shall 
style  the  "net-reserve  law,"  giving  to  holders 
of  life  insurance  policies,  which  had  been  in 
force  three  full  years,  the  benefit  of  the  net 
reserve  on  their  lapsed  or  forfeited  policies, 
by  extending  the  life  of  the  policy  beyond 
the  time  of  the  default,  in  this  way:  The 
reserve  on  such  policies,  "computed  accord- 
ing to  the  American  Experience  Table  of 
Mortality,  at  the  rate  of  4>4  per  cent  per 
annum,  shall  on  demand  made,  with  surren- 
der of  the  policy  within  six  months  after 
such  lapse  or  forfeiture,  be  taken  as  a  sin- 
gle premium  of  life  insurance  at  the  pub- 
lished rates  of  the  corporation  at  the  time 
Uie  policy  was  issued;^  and  shall  be  applied, 
as  shall  have  been  agreed  in  the  application 
or  policy,  either  to  continue  the  insurance  of 
the  policy  in  force  at  the  full  amount  so 
long  as  such  single  premium  will  purchase 
temporary  insurance  for  the  amount,  at  the 
age  of  the  insured  at  the  time  of  the  lapse 
or  forfeiture,  or  to  purchase  upon  the  same 
life  at  the  same  age  paid-up  insurance. 
...  "  Laws  1879,  chap.  347,  $  1 ;  Laws 
1892,  chap.  090,  §  88.  By  the  terms  of  the 
statute  these  provisions  could  be  waived  by 
a  proper  indorsement  on  the  policy.  Such 
an  indorsement  was  made  on  the  policy  in 
snit,  in  these  words:  "Notice.  In  consid- 
eration of  the  stipulations  in  case  of  lapse 
specified  in  the  policy,  the  provisions  of 
chapter  347  of  the  Laws  of  1879  of  the  State 
of  New  York  have  been  waived  in  the  appli- 
cation for  this  policy."  According  to  the 
terms  of  the  original  policy  in  suit,  in  case 
of  lapse  or  forfeiture  thereof  after  the  pay- 
n^t  of  three  full  premiums,  tiie  assured 
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was  entitled  to  a  paid-up  policy,  the  amount 
of  which  was  to  be  estimated  upon  a  certain 
basis,  as  therein  stated. 

3.  We  now  come  to  the  change  made  in  the 
contract  by  which,  as  appellee  claims,  it  was 
converted  into  a  nonforfeitable,  paid-up  pol- 
icy for  a  certain  fixed  term.  On  December 
10,  1892,  Johnson,  in  writing,  requested  de- 
fendant to  extend  to  his  policy  "the  benefits 
of  its  accumulation  policy."  In  response  to 
this,  the  coippany  issued  and  delivered  to 
him  a  policy  or  certificate,  the  material  part 
of  which,  so  far  as  concerns  the  issues  here, 
is  in  these  words: 

k 

New  York  Life  Insurance  Company. 
340  Broadway,  New  York. 
This  certifies  that  in  compliance  with 
the  request  of  the  legal  holders  of  policy 
No.  385,048,  issued  on  the  life  of  Frank  C. 
Johnson,  the  benefits  of  the  cuscumulation 
policy  plan  of  the  New  York  Life  Insurance 
Company  are  hereby  extended  to  said  policy, 
as  stated  on  the  next  page.  It  is  understood 
and  agreed  that^  except  as  herein  expressly 
modified,  the  terms  of  said  policy  No.  385,048 
remain  unchanged.  .  .  .  This  policy  is 
not  subject  to  any  conditions  or  restrictions 
as  to  travel,  residence,  occupation,  or  man- 
ner of  death.  After  this  policy  shall  have 
been  in  force  three  full  years,  in  case  of  non- 
payment of  any  premium  su'bsequently  due, 
and  upon  the  payment  within  thirty  days 
thereafter  of  any  indebtedness  to  the  com- 
pany on  account  of  this  policy:  ( 1 )  The  in- 
surance will  be  extended  for  the  face 
amount,  as  provided  in  the  table  below;  or 
(2)  on  demand  made  within  six  months  aft- 
er such  nonpayment  of  premium  dues  with 
surrender  of  this  policy,  paid-up  insurance 
will  be  issued  for  the  reduced  amount  pro- 
vided in  said  table;  or  (3)  the  policy  will 
be  reinstated  within  the  »aid  six  months 
upon  payment  of  the  overdue  premium,  with 
interest  at  the  rate  of  five  penr  cent  per  an- 
num, if  the  insured  is  shown  to  the  company 
to  be  in  good  health,  by  a  letter  from  a  phy- 
sician in  good  standing. 

Table  of  Guaranties  If  Payment  of  Premiums 

1b  Discontinued. 

Provided  There  is  No  Indebtedness  against  the 

Policy. 

(Pursuant  to  the  Insurance  Law  fcbapter  690, 
Laws  of  18921  of  The  State  of  New  York.) 


If  the  PremI 
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Policies  continued  in  force  beyond  the  ac- 
cumulation period  will  be  entitled,  in  case  of 
nonpayment  of  any  premium  subsequently 
due,  to  extended  insurance,  or  reduced  paid- 
up  insurance,  on  the  same  basis  as  that  on 
which  the  above  table  is  constructed. 

What  was  the  effect  of  this  new  contract? 
If  it  converted  Johnson's  policy  into  a  con- 
tract for  paid-up  term  insurance,  then  no 
notice  was  necessary.  The  notice  is  for  the 
benefit  of  the  assured.  It  would  avail  him 
nothing,  when  no  act  of  his  would  enable 
him  to  continue  the  policy  in  force.  The 
language  of  the  statute  is  plain  enough  on 
this  point.  Notice  is  required  only  as  a  ba- 
sis for  declaring  a  forfeiture  or  lapse  of  a 
policy  for  nonpayment  of  premium  or  inter- 
est. Where  the  term  expires  for  which  the 
risk  is  taken,  there  is  neither  a  forfeiture 
nor  a  lapse.  Looking  now  to  the  language 
of  the  accumulation  certificate,  we  find  that 
its  provisions  were  to  become  a  part  of  the 
contract  between  these  parties;  that  the 
clause  of  the  original  policy  providing  for 
ite  forfeiture  for  the  nonpayment  of  pre- 
miums was  so  far  modified  and  changed 
that  upon  such  failure  the  policy  became  a 
paid-up  contract  for  the  amount  of  the  orig- 
inal insurance,  for  a  certain  and  definite 
term.  On  demand  of  the  assured  within  a 
fixed  period  after  default,  he  was  given  cer- 
tain other  options;  but  in  default  of  such 
demand  the  term  insurance,  as  stated,  took 
effect.  No  such  demand  was  made  bv  John- 
son.  There  was  no  forfeiture  of  Johnson's 
life  contract,  as  appellee  insists.  By  the 
terms  of  the  agreement  which  he  made,  his 
life  contract,  upon  his  default  in  the  pay- 
ment of  the  premium  due  November  11,  1893, 
became  transmuted  into  a  paid-up  policy  for 
a  term  ending  May  11,  1896.  But  appel- 
lant argues  that  the  accumulation  certificate 
gave  to  the  original  policy  nothing  but  what 
was  bestowed  by  the  net-reserve  statute, 
mentioned  above,  upon  all  policies  in  which 
its  benefits  arc  not  waived,  and  that  the  no- 
tice law  would  apply  in  such  cases;  and  it 
is  said  the  benefits  of  the  net-reserve  stat- 
ute were  not  all  waived  here,  because  of  the 
express  reservation  in  the  contract,  to  which 
we  have  referred,  by  which  the  assured  was 
entitled,  upon  default,  to  a  paid-up  policy. 
We  do  not  think  the  provisions  of  this  net- 
reserve  statute  had  the  effect  to  dispense 
with  the  notice,  but  there  is  a  material  dis- 
tinction, which  seems  to  have  been  over- 
looked by  counsel  for  appellant,  between  the 
application  of  the  law  and  of  an  accumula- 
tion certificate  to  a  prior  policy.  The  bene- 
fits of  that  statute  were  given  only  te  poli- 
cies which  had  lapsed  or  been  forfeited  for 
nonpayment  of  premium,  debt,  or  interest; 
and  the  notice  had  to  be  given,  to  effect  this 
forfeiture  or  fix  such  lapse..  After  the  de- 
fault,- the  life  contract  continued  in  force 
until  it  was  determined  according  te  the 
statute.  In  such  case,  if  the  assured  died 
after  default,  but  before  notice,  his  benefi- 
ciary would  be  obliged  to  pay  the  past-due 
premiums,  in  order  te  recover.  In  the  case 
at  bar,  under  the  modified  contract,  imme- 
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diately  on  default  in  payment  of  the  pre- 
mium of  1893  the  policy  became  a  paid-up 
contract  for  a  term;  and,  if  the  assured  had 
died  within  such  term,  plaintiff  could  recov- 
er without  pa^nnent  of  the  defaulted  pre- 
miums. Here  the  life  contract  did  not  run 
beyond  the  default  day.  No  act  of  the  com- 
pany was  necessary  to  put  the  term  insur- 
ance in  force.  It  went  into  effect  by  reason 
of  the  contract.  It  is  true  that  plaintiff 
could  have  reinstated  the  life  contract  on 
payment  of  the  defaulted  premium  within 
six  months,  and  upon  proof  of  health;  but 
he  did  not  do  this,  and  therefore  the  term 

Solicy,  which  began  immediately  upon  the 
efault,  was  never  altered  or  annulled. 
Adopting  an  illustration  of  the  learned  trial 
judge,  if  Johnson  had  died  on  May  10,  1896, 
plaintiff  could  have  recovered  the  full  face 
of  this  policy,  without  any  furUier  payment 
being  required  of  her.  But,  on  defendant's 
theory,  if  he  had  died  on  May  12th,  one  day 
after  the  term  had  expired,  he  could  still  re- 
cover, but,  in  order  to  do  so,  would  have  to 
tender  all  past-due  premiums.  This  pay- 
ment would  thus  be  required  for  a  single 
day's  insurance.  Counsel  for  appellant  re- 
sponds to  this  with  a  counter  illustration. 
He  does  not  deny  this  anomalous  feature  of 
!  the  contract,  as  he  claims  it  to  be,  but  says 
[  that  if  Johnson  had  lived  until  May  12, 
1896,  and  then  tendered  the  amount  due  for 
premiums,  he  would  have  saved  his  life  con- 
tract. This,  he  asserts,  shows  an  inconsist- 
ency in  the  interpretation  given  by  the  trial 
court  to  the  contract.  As  counsel  thinks, 
this  was  holding  that  "the  policy  was  good 
if  Johnson  lived,  but  no  good  if  he  died." 
Whatever  right  Johnson  had  to  reinstate  the 
life  contract  after^his  default  in  the  pay- 
ment of  premiums  was  given  him  by  his  new 
policy.  The  life  policy  could  have  been  re- 
vived in  such  case,  not  because  the  term  in- 
surance had  not  gone  into  effect,  not  because 
the  character  of  the  contract  had  not  been 
changed  in  its  terms,  but  for  the  reason  that, 
by  a  provision  of  this  very  agreement,  the 
old  contract  might,  under  certain  circum- 
stances, be  made  to  supersede  the  new.  We 
do  not  think  he  possessed  any  such  right  aft- 
er the  expiration  of 'six  months  from  the 
time  of  his  default  in  the  payment  of  the 
premium.  The  life  contract  did  not  continue 
alive  and  in  force  after  such  default.  A  pre- 
scribed act,  within  a  certain  time,  on  the 
part  of  the  assured,  was  required,  to  give  it 
vitality;  and  this  act  was  never  performed. 
In  the  meantime,  without  affirmative  action 
of  either  party,  the  term  insurance  went  in- 
to effect.  Answering  an  argument  of  coun- 
sel for  appellant,  we  will  say  thlit  we  do  not 
think  the  accumulation  certificate  has  any 
added  force  or  virtue  because  it  was  sepa^ 
rately  issued.  The  contract  would  have 
been  the  same,  and  the  righte  of  the  parties 
not  different,  if  the  terms  of  that  instru- 
ment had  been  incorporated  in  the  original 
policy.  As  counsel  construes  the  notice 
law,  the  assured  cannot  be  deprived  of  the 
terms  most  favorable  to  him,  in  a  policy  con- 
taining a  provision  for  alternative  benefits, 
without  notice  being  given  him.    But  this 
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is  not  the  law.  The  notice  is  required  only 
when  it  is  sought  to  declare  the  contract  for- 
ffitrd  or  lapsed.  Neither  was  done  here. 
^\'e  do  not  regard  the  waiver  in  the  policy 
of  the  benefits  of  the  net- reserve  law  as  of 
«Qv  special  significance,  though  appellee,  in 
argument,  claims  something  for  it.  Our 
holding  would  be  the  same  if  no  such  waiver 
had  been  made. 


Our  conclusion  is  that  this  was  a  policy 
for  a  term  that  expired  before  Johnson's 
death,  and  therefore  plaintiff  has  no  right 
of  recovery.  The  other  questions  discussed 
are  rendered  immaterial  by  this  finding. 

Affirmed. 

Kehearing  denied. 


KANSAS  SUPREME  COURT. 


Walter  DENNING  et  al.,  Plffs,  in  Err,, 


V. 


Mary  A.  YOUNT,  Admrx.,  etc.,  of  George 
W.  Yount,  Deceased. 


( 


.Kan. 
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^1.  Tk«t  part  of  f  8,  chap.  1,  Gen.  Stat. 
1HS>7»  which  provides  that  the  repeal  of  a 
statote  does  not  affect  any  right  accrued, 
daty  imposed,  or  penalty  Incurred  there- 
under, has  no  application  to  city  ordinances. 

2L  Real-estate  aarents  irere  denied 
the  riffht  to  recover  commissions  for 
the  sale  of  land  npon  the  ground  that  their 
bumness  was  carried  on  In  ylolation  of  a 
city  ordinance  requiring  the  payment  of  a 
J 1  cense  tax,  with  the  provisions  of  which 
they  bad  failed  to  comply.  Pending  a  suit 
to  recoTer  such  commissions,  the  ordinance 
waa  repealed,  without  a  saving  clause.  Heldj, 
that  the  repeal  did  not  act  retrospectively, 
nor  did  It  have  the  effect  of  giving  validity 
to  a  transaction  which  was  unlawful  at  the 
tteginniBg. 

(July  7,  1000.) 

ERROR  to  the  Court  of  Appeals,  South- 
em  Department,  Central  Division,  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Cowley  County  in  fa- 
vor of  defendant  in  an  action  brought  to  en- 
force commissions  for  services  in  selling  real 
efitate.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  MeDermott  ft  Jobiuion  and  F. 
C.  Jobaaon,  for  plaintiffs  in  error:* 

The  district  court  and  the  court  of  appeals 
erred  in  their  judgment  by  deciding  that  the 
saving  clause  of  the  general- statutes  oper- 
ates as  a  saving  clause  to  a  city  ordinance. 

Kan.  Gen.  Stat.  1897,  chap.  1,  §  8;  1 
Beach,  Pub.  Corp.  526,  note  4;  Naylor  v. 
Onlcshurg,  56  111.  285;  Illinois  d  M.  Canal 
V.  ChicagOy  14  111.  334. 

Where  the  consideration  of  the  contract 
declared  void  by  statute  is  morally  good,  a 
repeal  of  the  statute  will  validate  the  con- 
tract. 

Little  Rock  v.  Merchants*  Nat.  Bank,  08 
V.  S.  308,  25  L.  ed.  108;  Cooley,  Const.  Lim. 
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p.  469;  Ewell  v.  Daggs,  108  U.  S.  143,  27  L.. 
ed.  682,  2  Sup.  Ct.  Rep.  408.     • 

The  effect  of  a  repealed  statute  is  to  ob- 
literate the  statute  repealed  as  completely 
as  if  it  had  never  existcKi,  except  for  the  pur- 
pose of  those  actions  which  were  commenced, 
prosecuted,  and  concluded  while  it  was  au 
existing  law. 

Gordon  v.  State  ex  rel.  Border,  4  Elan. 
490;  Naylor  v.  Galeshurg,  56  111.  285;  First 
National  Bank  v.  Henderson,  101  Cal.  307, 
35  Pac.  899;  Key  v.  Goodtcin,  4  Moore  &  P. 
341. 

The  repeal  of  an  ordinance  not  only  blots 
out  offenses,  but  also  blots  out  forfeitures 
incurred  by  individuals. 

1  Beach,  Pub.  Corp.  626;  17  Am.  &  Eng. 
Enc.  Law,  pp.  245,  246;  Kaitsas  v.  Clark,  68 
Mo.  588. 

Where  the  suspension  of  a  general  law 
within  a  municipality  results  from  a  city 
ordinance  passed  in  pursuance  to  law,  the 
repeal  of  the  ordinance  will  leave  the  gen- 
eral law  in  force  within  the  city. 

Heinssen  v.  State,  14  Colo.  228,  23  Pac. 
995:  United  States  v.  Philbrick,  120  U.  S. 
52,  30  L.  ed.  559,  7  Sup.  Ct.  Rep.  413. 

A  repealed  law  without  any  reservation 
takes  away  remedies  given  by  the  repealed 
law.  All  suits  must  stop  where  the  repeal 
finds  them. 

South  Carolina  v.  Gaillard,  101  IT.  S.  433. 
35  L.  ed.  937 ;  Schoepflin  v.  Calkins,  5  Misc. 
159,  25  N.  Y.  Supp.  696. 

The  repeal  of  the  city  ordinance  without 
a  saving  clause  deprived  the  defendant  in 
error  of  his  defense. 

Butler  V.  Palmer,  1  Hill,  325;  Welch  v. 
Wadsicorth,  30  Conn.  149,  79  Am.  Dec.  236; 
Danville  v.  Pace,  25  Gratt.  1,  18  Am.  Rep. 
663;  Mechanics*  d  W,  M.  Mut,  Sav,  Bank  d 
Bldg.  Asso.  v.  Allen,  28  Conn.  97;  Andrews 
V.  Russell,  7  Blackf.  474;  Parmelce  v.  Law- 
rence, 48  111.  331;  Curtis  v.  Leavitt,  17 
Barb.  309 ;  Lewis  v.  McElvain,  16  Ohio,  347 ; 
State  use  of  Baltimore  v.  Norwood,  12  Md. 
195 ;  Estep  v.  Hutchman,  14  Serg.  &  R.  435 ; 
New  Orleans  v.  Clark,  95  U.  S.  644,  24  L.  ed. 
521;  Menard  County  v.  Kincaid,  71  III.  588; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Cooley,  Const.  Lim.  373,  374,  378;  Gibson  v. 
Hibhard,  13  Mich.  215;  Harris  v.  Rutledge, 


NoTB. — For  effect  of  failure  to  procure  11- 
«mae  for  bostness.  on  validity  of  contracts 
therein,  see  Buckley  v.  Hnmason  (Minn.)  16 
L.  B.  A.  423.  and  note;  Fairly  v.  Wappoo  Mills 
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(S.  C.)  29  L.  R.  A.  215;  Vermont  Loan  &  T. 
Co.  V.  Hoffman  (Idaho)  37  L.  R.  A.  609;  Ran- 
dall V.  Tuell  (Me.)  38  L.  R.  A.  143;  and  Smith 
V.  Robertson  (Ky.)  45  L.  R.  A.  510. 
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19  Iowa,  389,  87  Am.  Dec.  441;  Johnson  v. 
Bentley,  16  Ohio,  97;  Lycoming  County  v. 
Union  County,  15  Pa.  166. 

On  petition  for  rehearing. 

The  decision  is  contrary  to  the  law  de- 
clared in  the  following  actions  decided  by 
this  court,  which  were  not  submitted  to  this 
court: 

Oilleland  v,  Schuyler,  9  Kan.  569;  Jen- 
ness  V.  Cutler,  12  Kan.  500;  State  v.  Boyle, 
10  Kan.  113;  State  v.  Crawford,  11  Kan.  32; 
Troy  V.  Atchison  &  N.  R,  Co,  11  Kan.  532; 
Challiss  V.  Parker,  11  Kan.  304;  School  Dist, 
No,  13  V.  State,  15  Kan.  49;  Oardenhire  v. 
Mitchell,  21  Kan.  86;  Jockers  v.  Borgman, 
29  Kan.  113,  44  Am.  Rep.  625;  Gordon  v. 
State  ex  reL  Boder,  4  Kan.  489;  State  v. 
Showers,  34  Kan.  269,  8  Pac.  474 ;  Mason  v. 
Spencer,  35  Kan.  512,  11  Pac.  402;  Roberts 
V.  Missouri,  K.  d  T,  R,  Co,  43  Kan.  103,  22 
Pac.  1006;  Gregory  v.  German  Bank,  3  Colo. 
332,  25  Am.  Rep.  760;  Ewell  v.  Daggs,  108 
U.  S.  143,  27  L.  ed.  682,  2  Sup.  Ct.  Rep.  408 ; 
Gooley,  Const.  Lim.  4th  ed.  375,  at  note  1, 
p.  376;  Sedgw.  Stat.  &  Const.  Law,  HI ;  Mor- 
ris V.  Crocker,  13  How.  429,  14  L.  ed.  210; 
Gaul  V.  Brown,  53  Me.  496;  Curtis  v.  Leav- 
itt,  15  N.  Y.  152;  SichoU  v.  Squire,  5  Pick. 
168;  Bay  City  d  E,  S.  R,  Co,  v.  Austin,  21 
Mich.  391. 

Messrs,  Pollock  ft  Iiafferty,  for  defend- 
ant in  error: 

The  law  in  this  case,  having  been  deter- 
mined by  this  court  upon  its  former  hearing, 
is  conclusive  in  this  case,  and  is  also,  not 
only  the  law  of  this  state,  but  is  the  law  as 
laid  doiivn  by  the  courts  of  last  resort  in  oth- 
er states. 

Buckley  v.  Humason,  50  Minn.  195,  16  L. 
R.  A.  423,  52  N.  W.  385. 

Where  a  contract  is  unlawful  and  void 
because  made  in  violation  of  a  positive  or- 
dinance or  statute,  no  recovery  can  be  had 
upon  such  contract;  and  the  repeal  of  the 
ordinanoe  or  statute  does  hot  render  the  con- 
tract valid  or  permit  a  recovery  to  be  had 
under  such  contract.    It  remains  void. 

The  repeal  of  the  ordinance  could  not  and 
did  not  affect  the  case  at  bar. 

If  plaintiffs  below  did  perform  the  services 
for  whichr  they  claim  commission  and  upon 
which  they  base  their  claim  of  recovery 
against  the  defendant,  not  having  paid  the 
tax  and  procured  the  license  to  so  act,  they 
acted  in  violation  of  this  positive  law,  and 
their  act  in  so  doing  was  unlawful,  and  no 
recovery  could  be  had  upon  the  same;  and 
such  act  cannot  be  made  the  basis  of  a  valid 
claim. 

Jones  V.  Blacklidge,  9  Kan.  562,  12  Am. 
Rep.  503 ;  Yount  v.  Denning,  52  Kan.  629,  35 
Pac.  207;  2  Benjamin,  Sales,  4th  Am.  ed. 
818;  Holt  V.  Green,  73  Pa.  198,  13  Am.  Rep. 
737 ;  Dillon  v.  Allen,  46  Iowa,  299,  26  Am. 
Rep.  145;  McConnell  v.  Kitchens,  20  S.  C. 
430,  47  Am.  Rep.  845;  Woods  v.  Armstrong, 
54  Ala.  150,  25  Am.  Rep.  671;  Johnson  v. 
Hulings,  103  Pa.  498,  49  Am.  Rep.  131; 
Milne  v.  Davidson,  5  Mart.  N.  S.  586,  16  Am. 
Dec.  189;  Johnson  v.  Simonton,  43  Cal.  242; 
Buckley  v.  Humason,  50  Minn.  195,  16  L.  R. 
A.  423,  52  N.  W.  385. 
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The  act,  unlawful  and  void  when  done  be- 
cause done  in  violation  of  positive  law,  is> 
not  affected  by  the  repeal  of  the  law. 

23  Am.  &  £ng.  Enc.  Law,  p.  501 ;  Lawson,. 
Contr.  S  279;  2  Parsons,  Contr.  §  674:  Suth- 
erland, Stat.  Constr.  $$  336,  480;   Bishop,. 
Statutory  Crimes,  §   1030;   Endlich,  Inter- 
pretation  of   Statutes,    §    488;    5   Lawson,. 
Rights,  Rem.  &  Pr.  S  2393;  Clark,  Contr.  p. 
507 ;  Bishop,  Contr.  i  479 ;  Rohy  v.  West,  4 
N.  H.  285,  17  Am.  Dec.  423;  Bailey  v.  Mogg,. 
4  Denio,  60;  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  Handy  v.  St,  Paul 
Globe  Pub,  Co,  41  Minn.  188,  4  L.  R.  A.  406,. 
42  N.  W.  872;  Puckett  v.  Alexander,  102  N. 
C.  95,  3  L.  R.  A.  43,  8  S.  E.  767 ;  Hughes  v. 
Boone,  102  N..  C.  137,  9  S.  E.  286;  United 
States  V.  Trans- Missouri  Freight  Asso.  l^^ 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540. 

A  valid  city  ordinance  has  within  the  city 
the  same  force  and  effect  as  statute  law. 

Yount  V.  Denning,  52  Kan.  629,  35  Pac. 
207 ;  Buckley  v.  Humason,  50  Minn.  195,  16- 
L.  R.  A.  423,  52  N.  W.  385 ;  Johnson  v,  Sim- 
ofiton,  43  Cal.  242. 

The  rule  for  the  construction  of  city  or- 
dinances is  the  same  as  for  the  construction 
of  state  statutes. 

17  Am.  &  Eng.  Enc.  Law,  p.  264;  Re  Yick 
Wo,  68  Cal.  294,  58  Am.  Rep.  12,  9  Pac.  139. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

Walter  Denning  and  Mahlon  E.  Johnson 
brought  suit  against  Greorge '  W.  Yount  be- 
fore a  justice  of  the  peace,  alleging  that 
they  were  partners  engaged  in  business  as 
real-estate  agents,  and  that  defendant  was- 
indebted  to  them  in  the  sum  of  $265  for  com- 
mission   on   a  sale  of    land    negotiated    by 
them.    Defendant     denied     liability,     and 
among  other  defenses  set  up  an  ordinance  of 
the  city  of  Winfield,  by  the  provisions  of 
which  it  was  made  unlawful  for  any  person,, 
firm,  or  company  to  carry  on  in  that  city  t he- 
business  of  real-estate  and  loan  agents  or 
brokers   without  paying  a   semi-annual    li- 
cense tax  of  $10.    It  was  conceded  that  the 
plaintiffs  had  not  complied  with  such  ordi- 
nance.   They    obtained    judgment    in    that 
court,  "which  was  reversed  here.     Y-ount  v. 
Denning,  52  Kan.  629,  35  Pac.  207.     This, 
court  decided  that  the  failure  of  Denning 
and  Johnson  to  pay  the  license  tax  imposed 
by  the  municipality  where  they  conducted 
the  real-estate  business  rendered  the  prose- 
cution of  that  calling  by  them  unlawful,  and 
that  no  recovery  could  be  had  for  the  com- 
mission claimed  by  them  on  the  sale  of  said 
property.    This  decision  was  made  at  the 
January  term,  1894,  and  the  cause  remanded* 
to  the  district  court  for  a  new  trial.    After 
the  case  was  docketed  for  another  trial  in 
the  court  below,  the  city  ordinance  above  re- 
ferred to  was  repealed,  without  any  saving- 
clause.  Upon  a  second  trial  it  was  contended 
that  such  repeal  gave  the  plaintiffs  below 
the  right  to  recover  to  the  same  extent  as  if 
the  ordinance  never  existed.     The  trial  court, 
however,  did  not  take  this  view  of  the  law^ 
and  plaintiffs  were  not  permitted  to  recover. 


1900. 


Denning- V.  Yount. 


105* 


which  judgment  was  affirmed  by  the  court  of 
appeals,  and  the  judgment  of  that  court  has 
been  certified  here  for  review.  While  the 
judgment  of  the  district  court  must  be  af- 
firmed, we  cannot  agree  that  the  affirmance 
should  be  based  upon  the  reasons  given  by 
the  court  of  appeals.  The  syllabus  of  the 
cue  by  that  court  is  as  follows:  "(1)  The 
repeal  of  a  statute  does  not  affect  any  right 
which  accrued,  any  duty  imposed,  any  pen- 
alty incurred,  nor  any  proceeding  com- 
menced, under  or  by  virtue  of  the  statute  re- 
pealed. See  State  v.  Boyle,  10  Kan.  113; 
sabdi vision  1,  §  8,  chap.  1,  Gen.  Stat.  1897. 
(2)  The  rule  for  the  construction  of  ordi- 
nances 18  the  same  as  for  the  construction 
of  statutes.  See  17  Am.  &  Eng.  Enc.  Law,  p. 
264."  [(Kan.  App.)  59  Pac.  1092.]  The 
section  of  the  statute  cited  is  applicable  to 
legislative  acts,  and  not  to  ordinances,  which 
are  mere  by-laws  of  a  municipal  corporation. 
In  Humboldt  v.  McCoy,  23  Kan.  249,  it  was 
held  that  the  constitutional  provision  that 
''no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title/'  has  no  application  to  city  ordinances. 
Again,  in  Neto  Kiotva  v.  Craven,  46  Kan. 
114,  26  Pac.  42C,  it  was  decided  that  a  sec- 
tion of  the  statute  concerning  county  jails 
bad  no  application  to  city  prisons  or  jails. 
While  the  rules  of  construction  of  statutes 
and  ordinances  may  be  the  same,  yet  it  does 
not  follow  that  a  statutory  provision  con- 
cerning the  effect  of  the  repeal  of  a  law  can 
be  extended  to  include  city  ordinances. 

The  real -estate  agents  were  engaged  in  an 
unlawful  vocation  at  the  time  they  made 
the  sale  of  the  real  estate  for  which  they 
claim  a  commission.  There  was  no  right  of 
recovery  of  this  commissioji  at  the  time  the 
sate  of  the  land  was  made,  and  the  authori- 
ties are  almost  unanimous  to  the  effect  that 
a  subsequent  repeal  making  the  act  lawful 
will  not  act  retrospectively,  so  as  to  render 
that  lawful  which  was  done  in  violation  of 
the  law.     Sutherland,  Stat.  Constr.  §|  336, 


480.  In  Lawson,  Contr.  §  279,  it  is  said: 
"Where  a  contract  made  in  violation  of  a 
statute  is  void,  the  subsequent  repeal  of  the 
statute  does  not  make  it  valid."  2  Parsons, 
Contr.  §  674,  states  the  proposition  thus: 
"But  if  one  agrees  to  do  what  is  at  the  time 
unlawful,  a  subsequent  act  making  the  act 
lawful  cannot  give  validity  to  the  agreement, 
because  it  was  void  at  its  beginning."  See 
also  Endlich,  Interpretation  of  Statutes,  •§ 
488;  Clark,  Contr.  507  ;  Bishop,  Contr.  §  479; 
Koby  V.  West,  4  N.  H.  285,  17  Am.  Dec.  423. 
The  case  of  Bailey  v.  Mogg,  4  Denio,  60-62,  is 
in  point.  It  is  there  said:  "But,  while  the 
Revised  Statutes  were  in  force,  he  could  not 
compel  payment  for  his  services  as  an  unli- 
censed physician  whatever  remedies  might 
have  been  prescribed  and  administered.  Such 
was  the  law  in  1840,  when  the  services  were 
rendered,  and  as  to  his  case  it  was  the  same 
in  1845,  when  the  cause  was  tried.  The  re- 
peal of  the  previous  prohibitory  laws  by  the 
act  of  1844  had  no  effect  upon  cases  which 
arose  before  that  act  was  passed."  Woods 
v.  Armstrong,  54  Ala.  150,  25  Am.  Rep.  671 ; 
Handy  v.  St.  Paul  Olohe  Pub.  Co.  41  Minn. 
188,  4  L.  R.  A.  406,  42  N.  W.  872;  Puckett 
V.  Alexander,  102  N.  C.  95,  3  L.  R.  A.  43,  8- 
S.  E.  767. 

Cases  cited  by  counsel  for  plaintiffs  in  er- 
ror, holding  that  no  sentence  can  be  pro- 
nounced for  violation  of  a  criminal  statute 
which  has  been  repealed  without  a  saving 
clause,  are  not  in  point;  nor  decisions  to  the 
effect  that  procedure  in  pending  actions 
must  be  governed  by  the  law  as  it  stands  at 
the  time  of  trial,  not  when  the  action  is 
brought.  In  15  Am.  &  Eng.  Enc.  Law,  p. 
942,  and  note,  a  large  number  of  authorities 
are  collected  upon  the  principal  question. 

The  judgment  of  the  Court  of  Appeals^ 
will  be  affirmed. 

All  the  Jiistices  concur. 

Rehearing  denied. 


KENTUCKY  COURT  OF  APPEALS. 


Charles  P.  WEAVER,  Mayor  of  Louisville, 

et  al., 

V. 

Sterling  B.  TONEY. 


( 


Ky. 


) 


1.  A  writ  of  prohibition  to  stay  proceed- 
ing by  an  Inferior  tribunal  In  excess  of  its 
Jorisdlctlon  may  be  granted  by  the  Kentucky 
eourt  of  appeals. 

S.  A  mandatory  Injunction  orderirhich 
Kvuntu  the  ^hole  relief  obtainable  In  the 
■alt.  and  obedience  to  which  will  be  tbe  end 
of  the  litisatlon.  Is  void  if  Issued  without  no- 


tice, undor  riv.  Code  Prnc.  |  276,  amended  by 
Laws  1804,  p.  201,  and  cannot  be  sustained 
as  a  mere  temporary  restraining  order. 
8.  Irreiiarable  Injury  that  may  reault 
front  the  delay  requliilte  to  the  arlv^ 
luBT  of  notice  for  nn  injunction  will  not  be 
sufficient  to  Justify  the  failure  to  give  notice, 
when  there  Is  no  excuse  for  not  filing  the 
suit  earlier  while  there  was  time  to  give  the 
notice. 

4.  A  faction  of  a  political  party,  which 
Is  not,  and  does  not  claim  to  be,  in  itself  a- 
distinct  political  party,  Is  not  entitled  to 
have  inspectors  at  an  election,  under  Stat.  § 
1481. 

5.  The   rlflrht   to   have   an   Innpector  at 


Note. — ^As  to  Injunction  to  protect  political 
riiehta  see  Fleming  v.  Guthrie  (W.  Va.)  3  L.  R. 
A.  53 :  Alderson  v.  Kanawha  County  Ct.  Comrs. 
(W.  Va.)  5  L.  U.  A.  334;  Fletcher  v.  Tottle 
(III.)  25  L.  B.  A.  143 ;  Green  v.  Mills  (C.  C.  A. 
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4th  C.)  30  L.  R.  A.  90 :  Fesler  v.  Brayton  (Ind.) 
32  L.  U.  A.  578 :  State  rx  rcl.  Cranmer  v. 
Thorson  (S.  D.)  33  L.  R.  A.  582:  Kearns  v. 
Howley  (Pa.)  42  L.  R.  A.  2?^} ;  and  State  r=T  rel. 
McCaffery  v.  Aloe  (Mo.)  47  L.  R.  A.  393. 
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tbe  pollsy  who  fa  appointed  by  the  executive 
committee  of  a  political  party.  Is  a  political 
right  which  caunot  be  enforced  In  a  court  of 
equity. 

(December  0,  1899.) 

PETITION  for  a  writ  of  prohibition  to  re- 
strain defendant  from  punishing  de- 
fendants in  a  proceeding  to  compel  the  ad- 
niis8ion  of  inspectors  to  voting  places  for 
•contempt.     Writ  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kolua,  Baird,  A  Spindle  and 
Zaeh  Pltelps  for  plaintiffs. 

Messrs.  Helm,  Bmee,  A  Helm  for  de- 
fendant. 


:,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  about  midday  of  Monday,  November  7, 
1899, — the  day  of  tbe  recent  state  election, 
— the  Honorable  John  Young  Brown,  the 
^gubernatorial  candidate  of  the  Honest  Elec- 
tion Democratic  party,  filed  his  petition  in 
<K)uity  in  the  Jefferson  circuit  court,  law  and 
equity  division,  against  Charles  P.  Weaver, 
mayor  of  the  city  of  Louisville ;  Lyons,  Tier- 
ney,  and  Suter,  members  of  the  board  of 
public  safety;  Jacob  H.  Haager,  chief  of  po- 
lice; and  some  750  other  defendants,  who 
were  officers  of  election  at  the  various  vot- 
ing precincts  in  Louisville  on  the  day  in 
question.  The  purpose  of  the  suit  was  to 
have  an  injunction  commanding  the  election 
officerB  to  admit  to  the  voting  places  as  soon 
as  the  polls  should  close,  at  4  o'clock,  one 
person  as  inspector  at  each  voting  place,  as 
representative  of  the  Honest  Election  Dem- 
ocratic party.  The  vital  ground  of  com- 
plaint was  that  the  county  board  of  election 
commissioners  for  Jefferson  county,  acting 
by  a  majority,  had  theretofore  (that  is,  pri- 
or to  November  6,  1899,  as  the  petition  was 
<wom  to  on  that  date)  issued  writteA  in- 
-structions  to  the  officers  of  election  to  the 
effect  that  inspectors  or  representatives  of 
the  Honest  Election  Democratic  party  were 
not  to  be  admitted  to  the  polls,  and  that 
imless  controlled  by  the  order  of  the  court 
the  officers  of  election  would  obey  these  in- 
structions. The  plaintiff  further  averred 
that  he  feared  and  charged  that  the  mayor, 
board  of  public  safety,  and  chief  of  police 
either  had  i<sued,  or  would  issue  or  cause  to 
1>e  issued  and  enforced,  imless  restrained  by 
the  court,  instructions  to  the  police  not  to 
allow  such  inspectors  to  enter  the  voting 
places,  and  to  arrest  any  who  attempted  to 
do  so.  It  was  further  averred  that  irrepar- 
able injury  would  result  to  plaintiff  from 
the  delay  in  giving  notice  of  the  application 
for  the  injunction,  and  a  temporary  order 
was  therefore  prayed  for.  embodying  the  re- 
lief sought  in  the  petition :  tlip.  temporary 
order,  indeed,  embodying  the  whole  of  the 
relief  sought.  Such  orders  were  thereupon 
at  once  issued,  signed  by  the  judge  of  the 
court  mentioned,  comma ndincr  the  election 
offioors  to  admit  at  the  close  of  the  polls  the 
inspectors  of  the  pnrty  nnnied.  provided  they 
prf'sented  a  certificate  from  one  Wright, 
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chairman  of  the  committee  of  the  Honest 
Election  Democratic  party,  and  commanding 
the  mayor  and  board  of  safety  not  to  give  to 
any  policeman  of  the  city  any  order  to  in- 
terfere with  such  inspectors,  and  command- 
ing the  chief  of  police  to  instruct  the  police- 
men that  such  inspectors  had  the  right  to 
enter  the  voting  places  and  witness  and  in- 
spect the  count.    The  orders  thus  obtained 
further  recited  that  on  November  14,   1899 
(time  and  place  stated),  the  plaintiff  would 
move  the  court  to  grant  an  injunction  pur- 
suant to  the  prayer  of  his  petition.     Sub- 
sequent  to  the  granting  of   the   temporary 
writ,  and  prior  to  the  day  on  which  the  in- 
junction proper  was  to  be  asked,on  complaint 
by  certain  inspectors  of  the  party  named  in  the 
order,  who  had  been  refused  admittance  to 
the  voting  places,  rules  of  contempt  were  is- 
sued by  the  judge  who  had  issued  the  writ 
of  the  7th  against  certain  of  the  defendants 
in   the   Bro>^'n- Weaver   action,   and   certain 
others,  requiring  them  to  appear  and  show 
cause  why  they  should  not  be  punished  for 
disobeying  the  order  of  the  7th  of  November. 
Thereupon    the   persons   so   ruled,   together 
with  other  defendant  in  the  Brown-Weaver 
suit,  filed  their  petition  iii  this  court  on  No- 
vember 15  for  an  order  prohibiting  the  judge 
of  the  court  aforesaid  or  that  court  from 
proceeding  further  w^ith  the  trials  for  qon- 
tempt.    A  temporary  stay  was  granted,  and 
a  day  set  for  full  hearing,  which,  having 
been  had,  after  answer  filed  by  the  judge 
aforesaid,  the  case  is  now  out  for  decision. 

The  first  question  raised  is  as  to  the  ju- 
risdiction of  this  court  to  make  the  order. 
The  case  has  been  presented  by  counsel   as 
one  involving  solely  the  jurisdiction  of  the 
lower  court  to  is|ue  the  mandatory  order  of 
the  7th  of  November,  and  for  the  present  we 
shall  so  consider  it.     Assuming,  then,  pre- 
liminarily, that  the  lower  court  had  no  ju- 
risdiction to  enter  siich  an  order,  the  ques- 
tion remains,  Has  this  court — admittedly  one 
of  appellate  jurisdiction  only — power  to  con- 
trol inferior  courts  when  acting  outside  of 
their  jurisdiction  ?  In  Prestony. Fidelity  Trust 
<C-  Safety  Vault  Co.  94   Ky.   295,   22  S.    W. 
318:  Goldsmith  v.  Otrcn,  95  Ky.  420,  26  S. 
W.  8,  and  Louisville  Sov.  Loan  d  Bldg.  A««o. 
V.  Harbeson,  21  Ky.  L.  Rep.  278,  51  S.  W. 
787,  the  power  of  this  court  to  issue  writs 
of  prohibition  seems  to  have  been  assumed, 
rather    than    in  terms    asserted;  the   writs 
sought  being  denied  because  it  did  not  ap- 
pear that  the  inferior  courts  were  proceed- 
ing   out    of    their    jurisdiction.    All    these 
cases   present  very   persuasive   evidence    in 
support  of  the  jurisdiction.     And  in  Hind- 
man  V.    Toney,  97   Ky.  413,   30  S.   W.  1006, 
this  court  expressly  settled  the  question,  and, 
on  the  petition  of  Hindman,  granted  a  writ 
prohibiting  one  of  the  circuit  judges  of  Jef- 
ferson   coimty    from    passing   on   the    case, 
which  properly  had  been  assigned  to  another 
division  of  that  court.     And  the  writ  was 
awardc<l,  it  may  be  said  here,  although   by 
express  statute   (Ky.  Stat.  §  1028)   no  pro- 
ceedings in  a  case  were  to  be  invalid  because 
prosecuted  in  the  wrong  branch  of  the  Jef- 
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fer$on  circuit  court.  It  was  hardly  a  ques- 
tion of  jurisdiction  in  the  lower  court,  there- 
fore, but  rather  a  question  of  preventing  con- 
fusion and  conflict  in  the  conduct  of  busi- 
nesB  in  the  four  branches  of  that  court.  It 
was  held  in  that  case  that  this  court,  hav* 
ing  a  discretion,  ought  not  generally  to  issue 
yrrita  of  prohibition,  when  adequate  relief 
<rdn  be  afforded  complainants  by  resort  to 
the  ''revisory  power," — ^meaning  the  appel- 
late jurisdiction  of  this  court.  In  view  of 
these  cases,  it  must  be  regarded  as  settled 
law  that  in  proper  cases,  where  the  inferior 
tribunal  is  proceeding  out  of  its  jurisdiction, 
the  power  of  this  court  may  be  invoked  to 
5tay  the  exercise  of  such  jurisdiction;  and 
it  would  also  seem,  in  certain  classes  of  cases, 
tliat  even  where  the  inferior  tribunal  has  ju- 
risdiction this  court  may  likewise  interfere, 
if  the  r^nedy  by  appeal  is  not  entirely  ade- 
quate, or  if  the  court,  in  the  exercise  of  its 
(Ji^cretxonary  powers,  shall  deem  it  neces- 
sary to  so  interfere. 

Looking  at  the  case  (pf  the  present  in  the 
light  of  the  way  it  has  been  presented  (that 
i<.  aa  involving  the  jurisdiction  of  the  lower 
<N>urt),  we  find  it  to  be  contended  first  that 
tliat  tribunal  is  without  power  to  inflict  pun- 
i'^htnent  for  disobedience  of  its  order  of  the 
7th    of   November,  because   that  order  was 
made  without  notice  to  any  of  the  parties 
to  be  affected  by  it.     It  is  conceded  that  the 
order  was  issued  without  notice,  and  it  is 
clear  that,  if  notice  was  necessary,  disobe- 
dience of  it  would  not  be  punishable  con- 
tempt.    That    notice    is    necessary    is,    we 
think,  equally  dear;  otherwise,  there  would 
be  judgment  entered,  final  in  its  character, 
and  decisive  of  the  whole  question  before  the 
tt>urt,  without  citation  or  opportunity  of- 
fered to  the  parties  interested  to  resist  the 
application.     To     proceed     without     notice 
would  be  a  final  adjudication  upon  and  a 
deprivation  of  a  right,  without  due  process 
of  law.     Under  general  law,  as  well  as  un- 
der our  srtatute..  there  must  be  notice  in  man- 
damns  proceedings  before  such  an  order  can 
}ie  panted.    And  this  is  equally  true  when 
the    proceeding  is  for   an    injunction.     The 
statute  is  explicit,  and  declares  that  "an  in- 
junction shall  be  granted  only  upon  reason- 
able notice,  in  writing,  to  the  party  sought 
to  he  enjoined,  of  the  time  and  place  of  the 
application  therefor,  and  of  the  court  or  of- 
fiKf^T  to  whom  the  application  is  to  be  made." 
Ciril   Code   Prac.  8  276,   amended   by  Laws 
lSt»4,  p.  201.     Where,  however,  the  court  or 
o:Twer  to  whom  the  application  for  an  in- 
; unction  is  made  "shall  be  satisfied  by  the 
facts  set  forth  in  the  affidavit  of  the  appli- 
rant,  or  by  other  evidence,  that  irreparable 
injury  will  result  to  the  applicant  from  the 
delay  of  giving  notice,  the  court  or  officer 
may  enter  a  temporary  order  restraining  the 
act  or  acts  sought  to  be  enjoined,  or  it  may 
be  mandatory  in  its  nature,  if  the  case  so  re- 
quire,"   This  provision  for  a  temporary  re- 
straining  order   has  no   application  to   the 
'•A^  at  hand.     The  order  is  not  a  mere  tem- 
fK»rary  restraining  order,  mandatory  in  its 
nature.     The   relief   sought  and  granted   is 
i!.*'  whole  relief  obtainable.    When  the  order 
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is  obeyed  the  end  of  the  litigation  is  reached. 
There  is  no  mere  temporary  stay,  with  reser- 
vation of  the  rights  of  parties  until  they  can 
be  heard.  If  a  railroad  is  about  to  stop 
operating  a  road  it  is  under  a  contract  to 
operate,  it  may  be  enjoined  from  stopping, 
and  be  commanded  to  continue  the  operation 
temporarily.  This  may  result  in  some  tem- 
porary inconvenience  or  pecuniary  loss,  but 
the  subject-matter  of  the  litigation  is  left 
for  future  investigation,  and  the  rights  of 
the  parties  are  reserved.  This  is  a  fair  il- 
lustration of  what  this  provision  means. 
And  so  it  is  further  provided  in  the  section 
supra  that  the  court  or  judge  '* shall  set 
forth  a  reasonal>le  time  and  place  not  to  ex- 
ceed ten  days  from  the  day  upon  which  the 
order  is  made,  at  which  the  applicant  shall 
move  the  court  or  judge  to  grant  the  injunc- 
tion," etc.  If  we  attempt  to  apply  these 
Code  provisions  to  a  case  where  the  act  com- 
manded to  be  done  is  not  of  a  mere  tempo- 
rary matter,  but  is  practically  a  finality,  and 
the  sum  total  of  the  relief  sought  by  the  ap- 
plicant, we  must  appreciate  at  once  the  in- 
applicability of  the  section.  Imagine  the 
applicant  in  this  case  applying  to  t^e  judge 
on  November  14  for  an  injunction  command- 
ing the  election  officers  to  admit  the  Brown 
in«pectoirs  to  the  voting  places  on  November 
7 1  The  order  made  to  admit  the  inspectors 
is  a  peremptory  mandamus,  and  "where  a 
peremptory  mandamus  is  granted  without 
the  service  of  notice  the  mandamus  is 
void,  and  a  respondent  who  has  not  been 
served  with  notice  cannot  be  punished 
for  contempt  for  not  obeying  the  writ."  13 
Enc.  PI.  &  Pr.  759,  citing  State  ex  rel. 
Xicolin  V.  Scott  County  Gomrs,  42  Minn.  284, 
44  N.  W.  64:  Jones  v.  McMahan,  30  Tex. 
719 ;  United  States  v.  Labette  County,  7  Fed. 
Rep.  318.'  "When  a  court  of  chancery  is 
without  authority,  its  injunction  is  a  nul- 
lity, and  it  is  not  contempt  of  court  to  dis- 
regard it."  Ew  parte  Wimherly  (Miss.; 
1880)  1  Ky.  L.  Rep.  127.  This  so-called  tem- 
porary restraining  order  is  in  substance  im- 
peratively mandatory,  and  we  must  look  at 
the  substance,  and  not  the  shadow,  of  things. 
In  the  second  place,  even  the  law  author- 
izing a  temporary  restraining  order  with- 
out the  service  of  notice,  if  irreparable  in- 
jury may  result  from  the  delay  of  giving  no- 
tice, does  not  apply  here,  because  no  such 
condition  of  fact  is  shown  to  exist.  The  pe- 
tition was  sworn  to  on  November  6,  1899, 
and  the  averment  is  that  the  election  com- 
missioners had  issued  written  instructions 
to  the  precinct  officers  not  to  admit  the 
Brown  inspectors,  and  that  unless  restrained 
the  precinct  officers  would  obey  their  instruc- 
tions. Manifestly,  on  this  showing,  the  ap- 
plicant, on  November  6th,  and  even  before 
that  day,  was  as  fully  aware  of  the  expected 
obedience  of  the  precinct  officers  to  the  writ- 
ten instructions  of  the  commissioners  as  he 
was  at  noon  on  the  7th ;  and  he  had  the  same 
grounds  on  the  6th,  and  before  that  day,  for 
the  belief  that  they  would  obey  these  instruc- 
tions, as  he  had  on  the  7th.  He  could  not, 
therefore,  wait,  in  order  to  get  an  ew  parte 
order,   until  he  could  technically  and  per- 
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haps  truthfully  say  he  would  suffer  irrepar- 
able injury  from  the  delay  of  giving  notice. 
Thus,  an  Indiana  statute  provided  that  no 
injunction  should  be  granted,  except  in  cases 
of  emergency,  until  the  adverse  party  had 
had  previous  notice,  etc.  In  Vance  v.  Work- 
man, 8  Blackf.  306,  a  bill  was  filed  to  re- 
strain the  defendants  from  selling  certain 
laud  upon  execution;  and,  although  the  bill 
was  filed  on  the  same  day  the  sale  was  to 
take  place,  it  was  held  not  to  be  a  case  of 
emergency,  the  court  saying:  "True,  the 
bill  was  filed  on  the  day  on  which  the  sale 
which  the  injunction  was  to  prevent  was  to 
take  place;  but  no  excuse  is.ofi'ered,  no  rea- 
son assigned,  why  it  was  not  filed  earlier, 
nor  for  the  failure,  if  there  was  a  failure,  to 
give  the  ten-days'  notice  of  the  intention  to 
file  it."  In  Indiana  C.  R.  Co.  v.  State,  3 
Ind.  424,  a  railroad  company  commenced  the 
construction  of  its  road  on  the  land  of  the 
complainant,  and  was  making  excavations 
thereon,  and  preparing  to  lay  down  its  track, 
when  complainant  obtained  an  ex  parte  writ 
to  enjoin  the  company.  The  court  held  there 
wafi  not  a  case  of  emergency,  within  the 
meaning  of  the  statute.  In  referring  to  the 
Vance-Workman  Case,  the  court  said :  "The 
principle  here  asserted  is  that  the  complain- 
ing party  must  not  only  show  that  an  im- 
mediate injury  is  about  to  be  inflicted,  but 
also  that  he  could  not  reasonably  have  antic- 
ipated it  in  time  to  give  the  requisite  no- 
tice. Otherwise,  the  complainant  might  al- 
ways make  a  case  of  emergency,  by  waiting 
until  the  act  he  desires  to  have  restrained  is 
upon  the  point  of  being  done."  In  the  cose 
at  hand,  the  applicant  for  the  injunction,  at 
a  date  when  there  was  apparently  still  am- 
ple time  to  give  the  reasonable  notice  re- 
quired by  the  law,  is  found  saying  that  he  is 
in  possession  of  facts  which  cause  him  to  be- 
lieve that  he  will  be  irreparably  injured  from 
the  delay  of  giving  notice.  If  there  was  in 
fact  not  time  to  give  notice  on  the  6th,  the 
petition  ought  to  have  disclosed  the  fact.  It 
is  not,  therefore,  a  case  where  notice  can  be 
dispensed  with ;  but,  on  the  contrary,  it  is  a 
case  where  the  face  of  the  application  shows 
that  notice  was  demanded  by  the  very  terms 
of  the  statute,  and  where,  therefore,  the 
court  was  without  statutory  authority  to  is- 
sue the  writ,  except  after  notice.  It  may  be 
admitted  that,  if  the  order  was  in  fact  and 
in  substance  a  mere  temporary  restraining 
order,  the  question  of  whether  irreparable 
injury  might  result  from  the  delay  in  giv- 
ing notice  would  be  addressed  to  the  chan- 
cellor's discretion,  and  his  order  would  be 
merely  an  error,  if  he  abused  his  discretion. 
But  when  the  order  is  final  in  its  character 
the  question  becomes  in  a  measure  a  juris- 
dictional one.  As  we  have  seen,  the  writ  of 
prohibition  may  go,  in  a  certain  class  of 
cases,  even  if  the  inferior  tribunal  may  have, 
in  general,  jurisdiction  of  the  subject-matter 
of  the  litigation.  Such  was  the  situation  in 
the  Hindman-Toney  Case.  So,  in  St.  Louis, 
K.  ds  8.  Ji.  Co.  v.  Wear,  135  Mo.  230,  sub  nom. 
State  ex  rel.  St.  Louis,  K.  d  S.  R.  Co.  33  L. 
R.  A.  348,  36  S.  W.  363,  the  chancellor  was 
held  to  have  jurisdiction  in  vacation  with- 
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out  notice  to  appoint  a  receiver  of  a  railroad 
company.  But,  because  the  time  for  hear- 
ing was  put  some  three  months  in  the  future, 
the  court  held  it  was  an  arbitrary  exercise 
of  judicial  power,  and  granted  a  writ  of  pro- 
hibition staying  the  execution- of  the  order 
for  the  receiver.  The  court  held  that  an  ex- 
cessive and  unauthorized  application  of  ju- 
dicial force,  although  in  a  case  otherwise 
properly  cognizable  by  the  court  or  judge  in 
question,  may  be  prevented  by  prohibition, 
and  that  "no  temporary  receivership  can 
rightly  be  set  up,  to  last  three  months,  with- 
out affording  first  a  hearing  to  the  party 
whose  possession  of  property  is  determined 
by  such  an  order." 

Before  leaving  this  branch  of  the  case,  it 
is  proper  to  notice  that,  while  we  have 
treated  the  order  of  the  7th  of  November  a» 
a  command  to  admit  the  Brown  inspectors, 
and  therefore  as  purely  mandatory  in  char- 
acter, still  that  order  may  be  regarded  as  one 
likewise  preventive  in  character,  and  as  for- 
bidding the  defendaqt  officers  from  interfer- 
ing with  the  admission  of  the  inspectors  to 
the  polls.  But,  whether  the  order  be  re- 
garded as  of  the  one  or  the  other  character, 
it  is  a  final  order,  in  all  essential  respects, 
and  not  a  merely  temporary  one. 

Issues  are  also  joined  in  the  pleadings  on 
the  question  whether  the  Brown  party  was 
entitled  to  inspectors.  This  is  a  matter 
which  might  eventually  be  raised  on  appeal. 
But  as  yet  there  is  no  final  order  or  judg- 
ment from  which  an  appeal  can  be  taken,  and 
may  never  be.  There  is  certainly  no  occa- 
sion for  further  order  in  the  lower  court  re- 
specting this  question,  the  former  order  hav- 
ing fully  accomplished  the  object  sought  in 
the  petition.  Barring  the  views  already  pre- 
sented, there  would  seem,  therefore,  to  be  no 
adequate  remedy  for  those  about  to  be  iip- 
prisoned  under  what  is  claimed  to  be  an  er- 
roneous decision,  unless  the  question  is  con- 
sidered on  this  application.  We  think, 
therefore,  the  question  is  fairly  raised  on  the 
record.  If  we  are  right,  however,  on  the 
matters  heretofore  discussed,  little  need  be 
said  on  this  last  question.  From  the  aver- 
ments of  the  pleadings,  the  exhibits  filed,  and 
such  of  the  current  history  as  we  may  fairly 
take  into  consideration,  we  are  of  opinion 
that  the  Honest  Election  Democratic  party 
is  a  part  and  parcel  and  faction  of  the  reg- 
ular Democratic  party;  differing  from  the 
regular  party  in  some  of  the  local  and  state 
issues,  but  indorsing  the  utterances  of  the 
platform  and  principles  of  the  regular  Dem- 
ocratic party  as  expressed  in  its  last  nation- 
al convention.  We  do  not  think  it  is  a  dis- 
tinct political  party,  nor  do  we  think  it  has 
ever  claimed  so  to  be,  or  so  regarded  itself. 
And  while  it  may  or  may  not  be  true  that 
only  such  political  parties  as  cast  2  per  cent 
of  the  vote  at  the  previous  election  are  the 
political  parties  entitled  to  inspectors  under 
the  statute,  we  think  it  reasonably  clear  that 
right  is  conferred  on  such  a  body  or  party 
as  constitutes  a  distinct  political  party.  In 
the  McKinley 'Citizens  Party  Case,  6  Pa. 
Dist.  R.  109  [10  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  641],  it  is  said:     "In  order  to  conati- 
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me  a  body  of  electors  a  political  party,  it 
must  have  distinct  aima  and  purposes,  being 
united  in  opposition  to  other  bodies  in  the 
lommunity  within  which  it  exists.  A  mere 
iaction  of  an  established  party  will  not  con- 
^titate  a  distinct  political  party,"  etc.  Our 
^utQtes  (subsection  3,  par.  1596)  provide 
that  the  county  board  shall  appoint  two 
judges,  one  clerk^  and  one  sheriff  at  each 
noting  precinct,  and,  "so  long  as  there  are 
two  distinct  political  parties  in  this  com- 
monwealth, the  judges,  clerk,  and  sheriff  of 
<rIection  .  .  .  shall  be  so  selected  and  ap- 
p^)inted  as  that  one  of  the  judges  at  each 
[liaee  of  voting  shall  be  of  one  political 
party,  and  the  other  judge  of  a  different 
party;  and  there  shall  be  the  like  difference 
M  each  voting  place  between  the  sheriff  and 
<.'ierk  of  election,"  etc.  And  further :  "Each 
political  party  may  appoint  one  challenger 
lor  each  precinct,  who  shall  be  entitled  to 
*tay  in  the  room,  or  at  the  door  thereof." 
Ky.  SUt.  $  1470.  And  again :  "The  county 
fXiecative  committee  of  each  party  having 
a  ticket  to  be  voted  at  an  election  may  des- 
ignate a  suitable  person  to  be  present  at,  wit- 
ness, and  inspect  the  counting  of  the  vote  in 
<'acli  precinct,  who  shall  be  admitted  to  said 
voting  place."  Id.  §  1481.  The  law  does 
not  confer  this  right  to  have  inspectors  on 
any  individual,  or  group  or  party  of  indi- 
viduals, as  such,  but,  as  we  think,  on  each 
political  party.  And  not  on  it,  unless  it  had 
a  ticket  to  be  voted  at  the  election.  A  single 
individual  might  have  his  name  placed  on 
the  official  ballot,  by  petition  or  otherwise, 
a<  the  sole  representative  of  a  known  politi- 
cal party;  if  ao,  his  party  is  entitled  to  in- 
^pfctors;  or  a  group  of  candidates  might 
have  their  names  so  placed,  and,  as  repre- 
>entatives  of  their  political  party,  they 
would  be  entitled  to  inspectors;  or  it  may  be 
That  a  new  political  party  may  be  formed, 
with  distinctive  aims  and  purposes,  and  not 
allied  with  any  of  the  existing  parties,  and 
1*  entitled  to  such  inspectors.  But  in  every 
<.!-*«  the  right  must  rest  on  the  fact  that  the 
individual  or  group  or  list  of  candidates  is 
the  representative  of  a  distinct  political 
party,  and  not  the  representative  merely  of 
a  part  or  faction  of  an  existing  political 
party.  We  think,  therefore,  without  elab- 
orating the  point  further,  that  candidate 
Brown  was  not  entitled  to  have  the  inspec- 
tors. 

An  important  matter  urged  by  counsel  for 
the  plaintiff  in  the  application,  and  to  which 
we  shall  now  refer,  is  that  the  right  of  the 
^ndidate  Brown  to  have  admitted  to  the 
polls  an  inspector  who  is  appointed  by  the 
executive  committee  of  his  party  is  a  polit- 
ical right,  and  therefore  not  one  enforceable 
in  a  court  of  equity.  This  contention  is  sup- 
ported by  the  elementary  writers,  and  by 
numerous  decisions  in  the  courts  of  other 
?«tate«,  as  well  as  by  several  of  this  court. 
^>  note,  amoner  other  cases,  that  of  Fletcher 
V.  Tuttle,  151  111.  41,  25  L.  R.  A.  146,  37  N. 
1^.  683,  where  the  doctrine  is  thus  aptly 
stated:  "The  question  then  is  whether  the 
assertion  and  protection  of  political  rights, 
as  judicial  power  is  apportioned  in  this  state 
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between  courts  of  law  and  courts  of  chan- 
cery, are  a  proper  matter  of  chancery  juris- 
diction. We  would  not  be  understood  as 
holding  that  political  rights  are  not  a  mat- 
ter of  judicial  solicitude  and  protection,  and 
that  the  appropriate  judicial  tribunal  will 
not,  in  proper  cases,  give  them  prompt  and 
efficient  protection,  but  we  think  they  do  not 
come  within  the  proper  cognizance  of  courts 
of  equity."  And  in  Sheridan  v.  Colvin,  78  111. 
237,  the  same  court  approved  the  doctrine  an- 
nounced in  Kerr,  Inj.  §§  1-3,  that  "it  is  ele- 
mentary law  that  the  subject-matter  of  the 
jurisdiction  of  the  board  of  chancery  is  civil 
property.  The  court  is  conversant  only  with 
questions  of  property  and  the  maintenance 
of  civil  rights.  Injury  to  property,  whether 
actual  or  prospective,  is  the  foundation  on 
which  the  jurisdiction  rests.  The  court  has 
no  jurisdiction  in  matters  merely  criminal 
or  merely  immoral,  which  do  not  affect  any 
right  to  property.  Nor  do  matters  of  a  po- 
litical character  come  within  the  jurisdiction 
of  the  court  of  chancery.  Nor  has  the  court 
of  chancery  jurisdiction  to  interfere  with  the 
public  duties  of  any  department  of  govern- 
ment, except  under  special  circumstances, 
and  where  necessary  for  the  protection  of 
rights  of  property."  In  Alderson  v.  Kan- 
awha County  Comra.  32  W.  Va.  640,  5  L.  R. 
A.  334,  9  S.  E.  868,  it  was  held  that  elections 
are  essentially  political,  and  courts  have  no 
jurisdiction  by  injunction  to  interfere.  In 
Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  8 
Sup.  Ct.  Rep.  482,  it  was  held  that  a  court 
of  equity  has  no  jurisdiction  of  crimes,  or 
any  matters  political,  or  of  any  matters 
purely  'administrative  in  their  nature.  So, 
in  Peck  V.  Weddell,  17  Ohio  St.  283,  it  was 
said  that  a  court  of  equity  had  no  jurisdic- 
tion to  enjoin  an  election  officer  from  record- 
ing an  abstract  of  a  vote,  although  the  vote 
about  to  be  recorded  was  charged  to  be  fraud- 
ulent: that  the  only  mode  of  purging  an 
election  of  fraud  was  by  a  contest,  and  by  ex- 
ecuting the  criminal  laws.  See  also  High, 
Inj.  IS  1312-1315.  Our  own  decisions  are 
no  less  emphatic,  where  the  question  has 
been  considered.  In  Common  School  Disi, 
No.  88  V.  Garvey,  80  Ky.  164,  the  principal 
objection  urged  against  the  validity  of  an 
election  in  a  common-school  district,  with 
reference  to  the  imposition  of  a  tax,  was,  as 
the  court  said,  "as  to  the  manner  in  which 
the  judge  of  the  election  was  chosen,"  and  it 
was  said :  "It  is  not  pretended  that  the  law 
did  not  authorize  the  imposition  of  such  a 
tax,  or  that  the  property  levied  on  was  ex- 
empt from  taxation;  so  there  is  nothing  in 
the  record  that  will  authorize  the  chancel- 
lor to  adjudge  the  election  void  and  the  tax- 
ation illegal.  And,  although  this  is  not 
strictly  an  election,  the  door  of  a  court  of 
equity  will  not  be  opened  to  those  whose  only 
purpose  is  to  invite  the  chancellor  to  super- 
vise the  action  of  judges  of  an  election, 
.  .  .  and,  if  so,  to  declare  the  election 
void,  or  some  other  person  than  the  one 
chosen  Fas  judge  of  the  election]  to  have  been 
elected.'*  And  the  court  held  that  whether 
an  action  against  the  judge  of  tht  election 
for  usurpation  of  office  could  be  maintained. 
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or  proceedings  by  quo  warranto  be  inatituted, 
was  a  question  not  necessary  to  decide,  but 
that  "it  is  certain  that  the  chancellor  will 
not  exercise  such  a  jurisdiction;"  citing 
Cooley,  Const.  Lim.  p.  770.  In  Clarke  v. 
Rogers,  81  Ky.  47,  Judge  Pryor,  for  the 
court,  said :  ''A  court  of  equity  is  asked,  in 
effect,  to  hold  another  election  for  the  pur- 
pose of  determining  who  were  legal  voters, 
and  to  purge  the  polls  by  striking  from  the 
list  of  recorded  votes  those  who  had  no 
right  to  participate  in  the  election.  The  tes- 
timony lor  and  against  the  right  of  the  cit- 
izen to  vote  is  asked  to  be  weighed  by  the 
chancellor,  and  determined  from  the  testi- 
mony. A  court  of  equity  should  neither  in- 
vite nor  claim  such  a  jurisdiction."  And 
the  court  said  further  that  "it  would  be  en- 
larging the  field  of  equity  jurisdiction  to 
determine  that  it  is  the  duty  of  the  chancel- 
lor to  investigate  the  rights  of  the  citizen  at 
the  ballot  box  in  the  election,"  etc. 

It  is  claimed  that  a  number  of  recent  cases 
hold  to  the  contrary.  We  do  not  so  find. 
Several  agreed  cases  have  been  considered 
where  the  object  sought  was  to  test  the  con- 
stitutionality of  certain  statutes,  and  this 
court  has  considered  the  cases  on  their  mer- 
its. No  reference  in  the  court  below  or  in 
this  court  was  made  to  the  question  of  chan- 
cery jurisdiction.  In  Berry  v.  McCollough^ 
94  Ky.  247,  22  S.  W.  78  (a  case  also  relied 
on  by  the  defendants),  the  question  of  the 
power  of  the  chancellor  to  entertain  the 
question  involved  was  made  by  the  appellee; 
but  the  court  expressly  waived  the  point, 
and  decided  the  case  for  the  appellee  on  oth- 
er grounds.  But  it  may  be  noted  that  in 
that  case  appellant,  the  actual  incumbent  of 
the  office,  charged  that  the  appellee  was  an 
intruder,  and  was  embarrassing  the  plain- 
tiff in  the  discharge  of  his  public  duties. 
This  was  also  true  in  the  Hopkins-Swift 
Case,  100  Ky.  14,  37  S.  W.  165.  And  these 
averments  are  held  generally  to  confer  ju- 
risdiction on  courts  of  equity.  2  High,  Inj. 
§  1G15.  It  is  said,  however,  that  in  these 
cases,  tried  below  in  equity,  and  heard  here 
on  appeal,  the  judgments  below  must  have 
been  treated  as  wholly  void,  unless  we  had 
regarded  the  chancellor  as  having  jurisdic- 
tion, because  neither  the  parties  nor  the 
court  could  waive  the  question  of  jurisdic- 
tion. If  by  "jurisdiction"  reference  is  had 
solely  to  the  power  of  the  court  to  entertain 
the  question  presented,  then  there  could  be 
no  waiver  or  agreement  conferring  jurisdic- 
tion. But,  when  we  speak  of  lack  of  power 
or  jurisdiction  in  a  court  of  equity  to  con- 
sider other  than  questions  of  civil  rights, 
we  have  reference  solely  to  the  occasion  for 
the  exercise  of  the  court's  power.  Thus,  in 
People  ex  rel.  Oaynor  v.  McKanc,  78  Hun, 
154,  28  N".  Y.  Supp.  981,  the  distinction  was 
pointed  out  between  the  use  of  the  term  "ju- 
risdiction" aa  referring  to  the  power  of  the 
court  to  hear  and  determine  the  application 
for  the  injunction,  and  the  use  of  that  term 
as  referring  to  the  occasion  for  the  exercise 
of  the  court's  power,  which  is  "equitable  ju- 
risdiction," the  court  saying:  "This  dis- 
tinction,  while  clearly  pointed  out  in   the 
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best  works  on  equity  jurisprudence,  has  not 
always  been  observed  in  judicial  opinions; 
and  the  expression  'jurisdiction'  has  been 
used  when  Uie  writers  meant  only  to  inquire 
whether  the  facts  before  the  court  presented 
a  case  for  the  proper  exercise  of  the  power 
of  a  court  of  equity."  While  in  this  state,. 
as  in  New  York,  legal  and  equitable  actions 
are,  in  a  measure,  blended  as  to  form,  prin- 
ciples remain  the  same,  and  the  chancellor, 
unless  he  is  so  empowered  by  statute,  will 
not  interfere  by  injunction  where  previous 
to  our  Code  he  could  not  do  so.  See  also 
Woodruff  V.  Fisher,  17  Barb.  224.  The  lit- 
igants may  therefore  waive  objection  to  Uie 
form  of  the  action,  and  the  judgment  will 
not  be  so  wholly  void  that  it  may  be  attacked 
in  a  collateral  proceeding.  Still,  as  we  have 
already  seen,  as  in  the  Missouri  case  cited, 
a  writ  of  prohibition  may  be  applied  for  to- 
stay  the  chancellor  if  proceeding  beyond  his 
equitable  jurisdiction. 

It  is  said,  however,  that  the  remedy  by 
mandamus  is  wholly  inadequate  in  cases  o*f 
this  kind,  because  there  can  be  no  such  writ 
issued  imtil  there  has  been  a  refusal  or  omis- 
sion to  do  the  act  required  of  the  delinquent^ 
and  to  wait  until  after  this  refusal  or  omis- 
sion would  be  to  wait  until  the  wrong  was 
done.  That  such  a  writ  will  not  be  awarded 
ordinarily  until  after  demand  or  refusal  is- 
true;  but  when  the  act  required  to  be  done 
involves  the  discliarge  of  a  public  duty  the 
rule  seems  not  so  strict,  but  the  writ  may  go,, 
if  the  conduct  and  statements  of  the  delin- 
quent show  that  he  does  not  intend  to  per- 
form his  duty.  Thus,  in  Morton  v.  Comptrol- 
ler General,  4  S.  C.  N.  S.  431.  it  was  held 
that,  where  an  officer  charged  by  law  with 
performance  of  a  duty  on  or  before  the  dav 
fixed  by  law  gives  notice  that  he  does  not 
intend  to  perform  that  duty,  mandamus  lies 
to  compel  him.  10  Enc.  PI.  &  Pr.  618.  But 
if  the  rule  is  otherwise,  and  mandamus  may 
not  be  granted  in  anticipation  of  a  supposed 
omission  of  duty, — and  this  view,  it  may  be 
admitted,  is  supported  by  the  weight  of  au- 
thority (High,  Extr.  Legal  Rem.  312),— ^tilT 
there  could  rarely  be  cases  of  serious  hard- 
ship. Tlie  presumption  is  that  officers  will 
ordinarily  perform  their  duties,  and  especial- 
ly so  when  heavy  penalties  are  prescribed  for 
failure  to  do  so.  The  right  of  the  judiciary 
to  interfere  with  the  administrative  proc- 
esses provided  by  law  for  the  conduct  of  ait 
election,  if  it  exists  at  all,  ought  to  be  rare- 
ly exercised.  The  law  has  imposed  on  cer- 
tain executive  and  administrative  officers  the 
duty  of  conducting  elections,  and  it  is  of  the 
utmost  importance  that,  in  the  exercise  of 
the  powers  and  the  discharge  of  the  duties 
and  responsibilities  confided  to  such  officers, 
they  should  not  be  controlled  or  interfered 
with,  at  least  while  engaged  in  the  actual 
duty  of  holding  the  election.  Moreover,  in- 
stances of  such  interference  will  be  the 
rarer,  because  generally  the  performance  of 
the  various  duties  imposed  on  the  officers 
will  be  found  to  involve  the  exercise  of  in- 
telligent discretion  and  judgment,  and  this 
quasi-judicial  function  is  confessedly  with- 
out the  sphere  of  judicial  interference.     In 
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the  case  at  bar  the  proper  construction  of 
the  law  aa  to  inspectors  may  not  be  the  sab- 
jeet-inatter  of  such  discretion,  but  whether 
the  claim  of  the  Honest  Election  Democratic 
party  that  it  is  a  party  within  the  meaning 
of  the  statutes,  and  is  therefore  entitled  to 
inspectors,  is  well  founded ,  depends,  not 
merely  on  a  proper  construction  of  the  law, 
but.  as  we  have  seen,  on  the  existence  of  im- 
portant facts  making  or  not  making  it  a 
**party,"  within  the  meaning  of  the  statutes, 
and  which  facts  must  be  investigated  and 
passed  on  by  the  precinct  officers.  Thus,  in 
Taytor  v.  Kolb,  100  Ala.  603,  13  So.  779,  it 
was  held  that  a  court  has  no  jurisdiction, 
even  by  mandamus,  to  compel  election  offi- 
cers to  name  election  inspectors  under  a  stat- 


ute providing  that  such  inspectors  were  to 
be  appointed  from  opposing  political  parties. 
In  Dalton  v.  Stcic  ex  rel,  Richardson,  43 
Ohio  St.  652,  3  N.  £.  685,  it  was  held  that 
a  court  has  no  jurisdiction,  even  by  man- 
damus, to  compel  election  officers  to  certify 
or  reach  certain  results.  The  doctrine  is 
fully  enunciated  in  High,  Extr.  Legal  Hem. 
§§  42-46. 

On  the  whole  case,  we  conclude  that  the 
chancellor  was  without  jurisdiction  to  con- 
trol or  direct  the  plaintiffs  in  the  manner 
sought,  and  therefore  the  writ  of  prohibition 
heretofore  temporarily  granted  is  now  made 
perpetual. 

Petition  for  rehearing  overruled. 


MISSISSIPPI  SUPREME  COURT.    , 


Sophie  MURPHY,  Appt., 

V. 

INDEI»EXDENT  ORDER  OF  THE  SONS 
AND  DAUGHTERS  OF  JACOB  OF 
AMERICA. 


( 


Miss. 
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1.  ProT-laioBB  In  by-la^vs  of  m  mutual 
benefit  Aaaoclntiony  that  any  member 
three  months  in  arrears  shall  be  declared 
nondnanclal,  and  that  any  member  failing 
to  Tisit  the  lodge  shall  stand  suspended  until 
a  prescribed  fine  Is  paid  unless  he  has  a 
lawful  excuse,  do  not  make  a  member  non- 
financial  for  failure  to  pay  dues  until  he  is 
three  months  in  arrears  and  he  has  been  de- 
clared nonfinancial. 

2.  Pnilnre  to  pnr  nssenanients  will  not 
subject  a  member  of  a  mutual  benefit  society 
to  suapen^on  without  notice  of  the  arrearage, 


where  the  by-laws  require  each  member  to  be 
notified  as  to  arrears. 

3.  Wilful  failure  of  the  lodffe  offlcera 
to  do  their  duty  towards  collecting  a 
death  claim  of  a  member  of  a  mutual  benefit 
society  will  not  forfeit  the  rights  of  the  bene- 
ficiary who  has  done  all  she  can  in  compli- 
ance with  the  rules  of  the  association. 

4.  Failure  of  n  Mubordinate  -lodflre  of  a 
mutual  benefit  society  to  remit  an  assessment 
to  the  grand  lodge  will  not  forfeit  the  righta 
of  a  member,  although  the  by-laws  provide 
that  the  grand  lodge  shall  not  be  held  for  neg- 
lect of  duty  of  subordinate  lodges. 

(April  3,  1900.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Hinds  County 
dismissing  a  complaint  filed  to  compel  pay- 
ment of  the  amount  alleged  to  be  due  under 
a  mutual  benefit  certificate.     Reversed, 


Note. — Forfeiture  of  benefit  certificate  by  de- 
fault of  Hubordinate  lodge. 

As  shown  by  the  opinion  in  the  principal 
case,  the  conclusion  there  reached  upon  the 
question  suggested  by  the  title  of  the  note  has 
the  direct  support  of  Supreme  Lodge,  K.  of  P. 
T.  Withers.  177  U,  S.  260,  44  L.  ed.  762.  20 
Sup.  Ct.  liep.  611 ;  and  Schunck  y.  Gegenseltl- 
ger  Wittwen  und  Waisen  Fond,  44  Wis.  373, 
aad  Aosteriitz  v.  Order  of  Chosen  Friends,  14 
Nat.  Corp.  Rep.  630. 

In  the  former  ease  the  United  States  Su- 
preme Coart  holds  that  the  failure  of  the  sec- 
retary of  a  subordinate  branch  or  section  of  the 
Knights  of  Pythias  to  transmit  to  the  general 
board  of  control  within  the  time  specified  by 
the  general  laws  of  the  order  moneys  paid  to 
him  in  due  time  by  a  member  will  not  be  ground 
for  the  forfeiture  of  the  policy,  since  the  sec- 
retary's negligence  Is  not  chargeable  to  the 
member*  bnt  is  that  of  an  agent  of  the  order, 
notwithstanding  a  prorlslon  in  the  general  laws 
of  the  order  to  the  effect  that  he  is  to  be  re- 
garded as  the  agent  of  the  member  and  not  of 
the  order,  where  the  general  laws  also  require 
the  member  to  pny  dues  to  such  H?cretary  only, 
and  proTlde  that  the  secretary  shall  transmit 
Immediately  after  the  tenth  of  each  month  all 
moneys  collected  by  him,  and  that  the  local 
branch  shall  be  responsible  to  the  board  of  con- 
trol for  all  such  moneys  collected  by  the  secre- 
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tary.  The  court  disposes  of  the  obstacle  pre- 
sented by  express  provision  that  the  secretary 
is  to  be  regarded  as  the  agent  of  the  member 
and  not  of  the  order  by  holding  that,  as  applied 
to  the  payment  of  dues,  it  is  opposed  to  the 
facts  of  the  case,  and  that  {he  secretary  is  in 
reality  the  agent  of  the  Supreme  Lodge  from 
the  time  he  receives  the  payments,  and  that  the 
insured  is  not  responsible  for  his  failure  to  re- 
mit. The  court  emphasizes  the  fact  that  under 
the  laws  of  the  order  the  member  is  bound  to 
pay  his  dues  to  the  secretary,  and  has  no  means 
of  enforcing  the  latter's  duty  to  remit  the  same 
to  the  Supreme  Lodge. 

The  court  in  that  case,  as  does  the  court  In 
the  principal  case,  cited,  in  support  of  its  posi- 
tion, a  number  of  cases  dealing  with  the  gen- 
eral question  as  to  the  effect  of  provisions  In 
policies  of  insurance,  that  the  person  procuring 
the  Insurance  shall  be  deemed  the  agent  of  the 
insured,  and  not  of  the  insurer. 

A  Judge  of  the  superior  court  of  Illinois,  In 
an  oral  opinion  in  Austerlltz  v.  Order  of  Chosen 
Friends,  reported  in  14  Nat.  Corp.  Hep.  630. 
also  held  that  the  ofllcers  of  the  subordinate 
lodge  of  a  benefit  order  were  the  agents  of  the 
supreme  council,  rather  than  of  the  members 
of  the  lodge,  with  reference  to  the  duty  en- 
Joined  upon  them  by  a  by-law  requiring  the  sec- 
retary of  the  subordinate  council  to  certify  to 
its  treasurer  the  amount  due  on  each  asb.ss- 
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Mississippi  Sdpbbme  Court. 
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Statement  by  Whitfield,  J.: 

In  December,  1896,  Delia  Murphy  joined 
the  Independent  Order  of  the  Sons  and 
Daughters  of  Jacob  of  America,  a  benevolent 
institution,  and  received  a  benefit  certificate 
showing  that  she  was  a  member,  and  that 
upon  her  death  the  beneficiary  therein,  her 
mother,  would  be  entitled  to  a  sum  of  money 
equal  to  25  cents  for  each  member  in  good 
-standing  in  the  order.  At  the  same  time 
she  received  a  membership  card,  upon  which 
all  pajnnents  of  dues,  asHessments,  etc.,  were 
entered.  Delia  died  in  May,  1808.  The  or- 
der refused  to  pay  anything  on  the  certifi- 
cate held  by  her,  and  her  mother,  Sophie 
Murphy,  filed  the  bill  in  this  case  in  the 
•chancery  court  of  Hinds  county,  seeking  to 
recover  the  amount  due  on  it,  and  asking  dis- 
covery as  to  the  number  of  members  in 
good  standing.     She  alleges  in  her  bill  that 


Delia  Murphy  was  accepted  as  a  member  la 
the  defendant  company,  and  complied  with 
all  the  rules  and  regulations  thereof  until 
her  death,  and  had  paid  all  the  assessments, 
dues,  and  fines  up  to  and  including  the  month 
of  June,  1897  ;  that  in  the  early  part  of  June, 
1897,  she  met  with  a  serious  accident  by 
stepping  on  a  nail,  from  the  effects  of  which 
she  was  prostrated  on  a  bed  of  sickness,  and 
from  which  she  never  recovered;  that  she 
promptly  notified  the  officers  of  Madison 
Lodge,  No.  218,  of  said  order,  located  in 
Jackson,  Mississippi,  the  local  lodge  in  which 
she  held  her  membership ;  that  she  was  very 
poor,  and  it  became  the  duty  of  the  subordi- 
nate lodge  to  which  she  belonged,  under  the 
constitution  and  by-laws  Of  the  order,  to  pro- 
i  vide  for  and  care  for  her  during  her  sick- 
!  ness,  and  that  the  proper  officers  of  said 
'  lodge  promised  and  agreed  to  do  so  to  the 


ment,  and  to  forward  the  amount  bo  certified 
to  the  supreme  treasurer.  The  opinion  points 
out  ttiat  the  agency  provision  as  appiied  to  the 
-payment  of  assessments  is  opposed  to  the  gen- 
eral scheme  of  the  iaws  under  which  the  body 
is  worlciuR.  caiilDg  especial  attention  to  a  pro- 
vision making  the  subordinate  council  and  all 
Its  members  liable  to  suspension  for  failure  to 
remit  an  assessment  within  a  time  limited,  and 
stating  that  such  provision  can  only  be  ex- 
plained on  the  theory  that  the  subordinate  coun- 
cil acts  for  <he  supreme  council,  and  not  for  its 
own  members,  since  there  would  be  no  reason 
why  a  subordinate  council  should  be  suspended 
for  nonpayment  or  failure  to  forward  assess- 
ments if  that  council  were  acting  solely  as 
the  agent  of  its  members. 

The  Wisconsin  supreme  court  in  Schunck  v. 
Gegenseitiger  Wittwen  und  Waisen  Fond.  44 
Wis.  376,  also  held  that  the  default  of  a  local 
grove  of  a  l>eneficial  order  In  forwarding  to  the 
directory  dues  promptly  paid  by  the  members  did 
not  0];>erate  to  forfeit  or  suspend  the  right  of 
the  members,  notwithstanding  a  provision  of 
the  constitution  that  "everyone  whose  assess- 
ment is  not  paid  by  his  grove  to  the  directory 
within  thirty  days  after  demand  made,  forfeits 
his  claims  to  the  insurance  sum,  and  he  is  not 
restored  to  his  rights  until  thirty  days  after 
.payment  of  all  arrears  is  made."  The  court  ad- 
mitted the  difficulty  of  placing  a  construction 
upon  the  constitution  and  by-laws  of  the  order 
that  would  entirely  harmonize  ail  provisions, 
but  held  that  construing  such  provisions  In  the 
view  of  the  benevolent  character  of  the  order, 
it  could  not  have  been  its  intention  that  a  mem- 
ber who  had  paid  all  dues  should  forfeit  his 
rights  In  the  fund  because  of  a  default  of  his 
.grove,  for  whose  acts  he  was  in  no  way  respon- 
sible. It  does  not  appear  in  this  case  that 
there  was  an  express  provision  like  that  In  the 
principal  case,  and  in  Supreme  Lodge,  K.  of  P. 
V.  Withers,  177  U.  S.  260,  44  L.  ed.  762,  20 
8up.  Ct.  Rep.  611,  purporting  to  make  the  sub- 
ordinate grove  the  agent  of  its  members  and 
.not  of  the  order.  But  It  would  seem  that  the 
express  provision  quoted  above  furnished,  at 
least,  as  difflcult  an  obstacle  to  the  preserva- 
tion of  the  member's  rights,  since  it  is  by  its 
terms,  only  applicable  to  the  payment  of  assess- 
ments by  the  subordinate  grove,  and  the  de- 
nial to  It  of  any  effect  for  that  purpose  deprives 
It  of  all  effect  whatever,  while  the  general  pro- 
vision with  reference  to  agency  may.  perhaps, 
be  effectual  for  other  purposes,  even  if  Its  effect 
for  the  particular  purpose  In  question  be  de- 
nied. 
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The  principal  case  Is  also  supported  by  White- 
side V.  Supreme  Conclave.  I.  O.  of  H.  62  Fed. 
Hep.  275,  where  it  was  held  that  un  agency 
clause  similar  to  that  In  the  rrinclpal  case  was 
opposed  to  the  actual  facts,  and  that,  notwith- 
standing It,  the  collector  of  assessments  of  a 
subordinate  conclave  was  the  agent  of  the  Su- 
preme Conclave,  and  bound  the  latter  by  ex- 
tensions of  time. 

As  pointed  out  by  the  opinion  in  Supreme 
Lodge,  K.  of  P.  V.  Withers,  177  U.  S.  260,  44 
L.  ed.  762,  20  Sup.  Ct.  Rep.  611,  the  decision 
In  Campbell  v.  Supreme  Lodge.  K.  of  P.  of  the 
World.  168  Mass.  397,  47  N.  E.  109,  is  not  an 
authoritative  decision  against  the  views  ex- 
pressed in  the  foregoing  cases.  The  defend- 
ant in  that  case,  and  in  Supreme  Lodge,  K. 
of  P.  V.  Withers,  177  U.  S.  260,  44  L.  ed.  762. 
20  Sup.  Ct.  Rep.  611,  ^as  the  same,  and  the 
same  general  provision  with  reference  to  agency 
was  involved.  In  Campbell  v.  Supreme  Lodge, 
K.  of  P.  of  the  World,  however,  it  was  admitted 
that  a  suspension  of  membership  and  forfeit- 
ure occurred  by  reason  of  the  default  of  the 
secretary  of  the  local  section  in  forwarding 
the  monthly  payments  and  dues  to  the  l)oard  of 
control,  and  the  only  question  raised  was 
whether  the  section  and  the  members  became 
reinstated  at  the  time  a  letter  remitting  the 
dues  was  mailed,  or  at  the  time  It  was  actually 
received  by  the  board,  under  a  provision  that  a 
section  whose  membership  has  forfeited  their 
endowment,  and  whose  warrant  has  been  sus- 
pended, shall  regain  all  rights  as  a  section,  and 
any  surviving  member  thereof  shall  regain  full 
.rights  and  profits  held  previous  to  such  for- 
feiture. If,  within  thirty  days  from  the  sus- 
pension of  warrant,  the  section  shall  pay  to  the 
board  of  control  the  amount  of  all  monthly 
payments,  assessments,  or  dues  accruing  upon 
said  members.  The  member  In  question  died 
between  the  date  of  the  mailing  and  the  receipt 
by  the  board  of  control  of  the  letter  contain- 
ing the  dues.  The  court  decided  against  the 
beneficiary  upon  the  ground  that  the  assess- 
ments and  dues  were  not  paid  to  the  board  of 
control  until  it  had  received  them. 

The  decision  in  Peet  v.  Great  Camp.  K.  of 
M.  of  the  World,  83  Mich.  92.  47  N.  W.  110. 
however,  seems  to  be  opposed  to  those  cases. 
In  that  case  a  subordinate  tent  had  been  sus- 
pended because  of  the  failure  of  the  financial 
keeper  to  notify  members  of  an  assessment,  and 
to  notify  the  Great  Camp  of  the  names  of  the 
members  who  failed  to  pay  the  assessment.  It 
was  admitted  that  the  suspension  of  the  sub- 
ordinate tent  was  proper  and  legal  under  the 
laws  of  the  Order,  which  also  provided  that  the 
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extent  of  $1  per  week  during  her  sickness, 
bat  that  the  lodge  had  neglected  and  failed 
to  perform  its  said  duty,  and  never  paid  her 
anything;  that  Delia  had  paid  all  her  dues, 
fines,  and  assessments,  and  had  fully  com- 
plied with  all  her  obligations  as  a  member 
up  to  the  time  she  got  sick,  and  her  sickness 
was  not  of  a  sexual  nature,  or  connected 
with  childbirth,  and  that  she  was,  under  the 
constitution  and  by-laws,  then  and  there  en- 
titled to  said  sick  benefit;  that  under  the 
constitution  and  by-laws  it  became  the  duty 
and  privilege  of  the  said  local  lodge  to  de- 
duct from  the  amount  of  said  sick  dues  the 
amount  of  the  dues,  fines,  and  assessments, 
and  that  the  unount  of  this  sick  benefit  ex- 
ceeded the  dues^  fines,  and  assessments  she 
was  required  to  pay;  that  said  Delia  was 
never  suspended  as  a  member,  and  was  never 
declared  "nonfinancial/'  and  was  never  so  in 


fact;  that,  in  consequence  of  the  repeated 
promises  of  the  officer  of  said  lodge  during 
the  illness  of  Delia  to  pay  her  the  sick  bene- 
fit, no  effort  was  made  by  her,  or  anyone  for 
her,  to  pay,  or  to  see  that  the  dues,  fines, 
and  assessments  were  paid,  otherwise  than  by 
deducting  them  from  the  amount  due  her; 
that  after  the  death  of  Delia  it  was  the  duty 
of  the  oflicers  df  said  Madison  Lodge,  No.  218, 
to  make  affidavit  of  her  death,  and  furnish 
the  same  to  the  grand  scribe  and  officers  of 
the  defendant  company,  whose  duty  it  was  to 
notify  the  grand  master,  another  officer  of 
said  defendant,  who  is  required  to  make  an 
assessment  to  pay  the  amount  due  complain- 
ant under  said  certificate,  but  that  the  offi- 
cers of  said  Madison  Lodge.  No.  218,  neg- 
lected and  refused  to  make  the  affidavit  or 
comply  in  any  way  with  the  by-laws  in  that 
respect,  and  that  the  defendant  failed  and 


AQspensloD  of  a  subordinate  tent  sbould  operate 
'o  ■Qspend  the  members  thereof  unless  they 
upplled  to  the  record  keeper  of  the  Great  Camp 
Mthln  thirty  days  of  such  suspension  for  a 
!«pecial  certificate.  It  was  claimed  that  the 
i^iispenalon  was  not  operative  a^ralnst  the  de- 
''eased  member,  because  he  was  not  in  fault, 
and  had  no  notice  of  the  assessment  or  of  the 
suspension  of  the  subordinate  tent.  The  order 
had  adopted  a  resolution  to  the  effect  that  the 
>^bordinate  tent  should  be  deemed  the  agent 
(if  its  members  In  the  transmission  of  all  dues 
and  asiseaaments  to  the  Great  Camp,  and  that 
*be  Great  Camp  should  in  no  case  l>e  liable  for  de- 
fault or  nef^llgence  on  the  part  of  a  subordinate 
tent  or  its  officers  in  such  transmission,  or  the 
^rvins  of  notices  of  assessments  or  suspensions. 
The  court  held  that  notwithstanding  that  this 
resclntlon  was  adopted  after  the  deceased 
joined  the  order,  it  was  binding  upon  him,  and 
that  his  estate  could  not  recover,  he  never  hav- 
ing applied  for  a  special  certificate. 

So  also,  the  opinion  in  Young  v.  Grand  LodKe 
of  the  Order  "Sons  of  Progress."  8  Pa.  Dist. 
R.  209.  34  W.  N.  C.  100  (affirmed  In  173  Pa. 
:i02.  33  Atl.  1038.  on  the  opinion  below)  takes 
*he  view  that  a  provision  of  the  constitution  to 
he  effect  that  lodges  in  default  shall  forfeit 
heir  claim  on  the  endowment  fund  operates  tu 
deprive  the  members  of  their  right  to  partici- 
l*ate  in  the  endowment  fund  when  there  has 
b«en  a  suspension  of  the  subordinate  lodge  ac- 
rordins  to  the  rules,  formalities,  and  methods 
rM)uIrcd  by  the  constitution,  but  holds  that  it 
is  not  a  sufllclent  defense  to  an  action  for  a 
i*enent  to  show  that  the  subordinate  lodge  is 
tn  default,  but  that  it  Is  also  necessary  to  show^ 
'hat  there  has  been  a  suspension  in  accordance 
with  the  constitutional  requirements. 

The  court  in  O'Connell  v.  Supreme  Conclave 
X.  of  D.  102  Ga.  143,  28  S.  E.  282.  said  that 
whether  the  act  of  an  officer  of  a  subordinate 
lodge  of  a  given  order  is.  in  a  particular  In- 
Atance,  binding  upon  the  Supreme  Conclave  of 
the  order,  depends  upon  the  relation  of  the 
former  to  the  latter  as  defined  by  its  constitu- 
tion and  by-laws,  and  upon  what  is  therein  pro- 
vided ;  and  hence  that  it  could  not.  In  the  ab- 
sence of  necessary  Information  on  those  points, 
be  Intelligently  determined  whether  or  not  the 
payment  of  an  assessment  to  an  officer  of  the 
subordinate  lodge  would.  In  legal  contempla- 
tion, be  a  payment  to  the  Supreme  Conclave. 

The  reluctance  of  the  courts  to  hold  that  the 
default  of  the  subordinate  lodge  or  its  officers 
operates  to  extinguish  the  rights  of  the  members 
«*r  their  beneficiaries  is  illustrated  by  the  fol- 
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lowing  cases,  which  avoid  such  a  result  by  con- 
struing the  rules  or  orders  of  the  associatlor 
favorably  to  them. 

Supreme  Lodge,  K.  of  H.  v.  Abbott  (Ind.) 
11  Ins.  li.  J.  907,  held  that  an  order  made  by  a 
fraternal  society  to  the  eflTect  that  any  lodge 
falling  to  forward  assessments  to  the  supreme 
treasury  within  thirty  days  from  the  date  of 
notice  should  stand  suspended,  "and  that  if  a 
death  should  occur  in  said  lodge  during  said 
suspension  no  death  benefit  should  be  paid." 
only  operated  to  suspend  payment  during  de 
fault  of  the  subordinate  lodge,  and  that  after 
the  reinstatement  of  the  lodge  recovery  could 
be  had  upon  the  certificate  of  a  member  who 
died  in  the  Interval  between  the  suspension  and 
the  reinstatement. 

So,  also,  Washington  Camp  v.  Funeral  Ben. 
Asso.  8  Pa.  Dist.  Rep.  198.  held  that  a  by-law 
providing  that  any  Camp  neglecting  to  pay  as- 
sessments for  thirty  days  after  notice  "shall 
be  fined  ten  cents  for  each  and  every  member 
on  their  roll,  and  be  suspended  and  debarred 
from  all  participation  in  the  fund  until  all 
arrearages  and  fines  shall  be  paid,  and  should 
the  refusal  or  neglect  continue  for  the  space 
of  thirty  days  additional,  shall  be  dropped  from 
the  roll,'*  only  imposed,  as  a  penalty  for  delay, 
the  fine  of  ten  cents  per  member  and  the  delay 
of  payment  of  any  benefits  until  the  neglect 
was  cured,  and  that  It  did  not  operate  to  cut 
off  the  rights  of  beneficiaries  of  members  dying 
during  the  additional  period  of  thirty  days. 

And  Supreme  Lodge  Nat.  Reserve  Asso.  v. 
Turner,  19  Tex.  Civ.  App.  346,  47  S.  W.  44, 
held  that  the  suspension  of  a  subordinate  lodge 
of  a  benefit  society  under  a  by-law  providing 
that  any  subordinate  lodge  may  be  suspendml 
and  members  under  it  deprived  of  all  benefits 
from  the  death-benefit  fund  by  the  supreme 
president,  whenever  such  subordinate  lod^e 
shall  refuse  or  neglect  to  pay  its  assessments  to 
the  general  or  death-benefit  fund  within  the 
legal  time,  did  not  operate  to  suspend  the  mem- 
bers of  the  lodge,  but  merely  fixed  a  penalty 
upon  the  members  of  a  suspended  lodge  by  re- 
fusing to  permit  a  member  of  such  lodge  to 
participate  in  the  death  benefit  during  such 
suspension ;  and  that  it  was  not  necessary  for 
the  individual  members  to  apply  for  reinstate- 
ment. 

This  review  of  the  cases  in  which  the  exact 
question  suggested  by  the  title  of  the  note  Is 
decided  shows  that  the  weight  of  authority  sup- 
ports the  conclusion  reached  In  the  principal 
case.  O.  II.  P. 
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refused  to  make  an  assessmeiit,  or  take  any 
steps  towards  the  payment  of  the  amount 
due  complainant;  that  three  disinterested 
members  of  said  Madison  Lodge,  No.  218, 
made  an  affidavit  of  the  death  of  Delia,  and 
of  her  good  standing  in  the  order,  and  that 
said  affidavit  was  delivered  to  the  grand 
master  of  the  defendant  company.  The  bill 
prays  that  the  defendant  be  compelled  to 
state  the  number  of  its  members  subject  to 
assessment,  and  that  an  assessment  be  made 
as  required  by  the  terms  of  said  certificate 
and  the  constitution  and  laws  of  the  order, 
and  that  it  be  paid  to  the  oomplainant.  A 
copy  of  the  constitution  and  oy-laws  was 
made  an  exhibit  to  the  bill.  These  by-laws 
contained  the  following  stipulations:  Art. 
3,  $  5 :  ''Each  member  shall  pay  in  his  lodge 
treasury  not  more  than  seventy-five  cents 
per  month  dues,  and  no  member  shall  allow 
his  dues  to  exceed  three  successive  months." 
Section  7:  ''Each  and  every  member  shall 
pay  their  assessments  within  thirty  days 
from  date  of  notice  if  issued  under  the  law 
for  collecting  after  the  death  of  a  member, 
but,  if  issued  under  the  advance  assessment 
law,  within  sixty  days,  or  stand  suspended." 
Art.  6,  $  7:  "Any  member  who  is  three 
months  in  arrears,  •  including  dues,  fines, 
taxes,  etc.,  shall  be  declared  nonfinancial." 
Section  8:  "Any  member  allowing  himself 
to  become  four  months  in  arrears,  including 
dues,  fines,  taxes,  etc.,  is  hereby  declared  sus- 
pended." Section  20:  "They  shall  visit 
their  lodge  at  least  on  each  regular  monthly 
meeting,  otherwise  they  shall  be  fined  no  less 
than  five  cents,  and  stand  suspended  until 
paid,  unless  they  have  a  lawful  excuse." 
Art.  7,  §  1 :  "Every  subordinate  lodge  shall 
care  and  provide  for  its  sick  members  who 
are  financial;  provided  said  sickness  is  not 
of  a  sexual  nature,  or  sister  in  childbirth. 
If  an  assessment,  monthly  dues,  or  taxation 
notice  is  before  the  lodge  while  a  member  is 
sick  and  receiving  aid  from  the  lodge,  the 
W.  S.  shall  deduct  the  same  from  the  amount 
given  to  said  member,  and  the  sick  commit- 
tee shall  notify  said  sick  member  of  the 
same."  Section  5:  "When  an  allowance  is 
made  to  a  sick  member  the  P.  R.  or  S.  G. 
shall  draw  the  allowance;  after  paying  any 
amount  due  by  the  member  to  the  order,  pay 
the  remainder  to  the  sick  member."  Art. 
10,  §  12:  "If  a  member  is  nonfinancial,  and 
gets  sick,  he  cannot  be  allowed  a  sick  benefit, 
and,  by  taking  credit  for  the  benefit,  or  any 
part  thereof,  straighten  himself.  No  mem- 
ber, nonfinancial  or  suspended,  when  he  gets 
sick,  can  straighten  himself  while  sick,  and 
no  member  who  is  straight  when  he  gets  sick 
can  become  nonfinancial  or  suspended  while 
sick,  unless  his  lodge  becomes  nonfinancial,  or 
fails  to  pay  its  assessments."  Art.  7,  §  18: 
"The  officers  of  subordinate  lodges,  encamp- 
ments, and  royal  houses  shall  be  held  as  offi- 
cers only  of  the  bodies  that  elect  them,  and 
the  grand  lodge  shall  not  be  held  for  any 
neglect  or  omission  of  duty  of  said  officers." 
The  defendant  answered  the  bill,  denying 
most  of  the  material  allegations,  and  relying 
principally  on  the  following  defenses:  Delia 
«0  li.  R.  A. 


was  not  "straight"  with  the  lodge  when  the 
accident  occurred  or  when  she  died.  The  ac- 
cident did  not  result  in  permanent  injui^, 
but  she  was  able  to  work,  and  did  work, 
after  the  accident.  The  death  did  not  result 
from  the  accident.  The  proper  proof  of 
death  was  not  furnished,  and  the  order  is  not 
bound  by  the  acts  of  the  officers  of  the  lodge 
to  which  Delia  belonged  in  not  furnishing 
proof  of  death.  The  opinion  states  other 
facts.  A  great  deal  of  testimonj^  was  taken 
in  the  cause,  and  on  final  hearing  a  decree 
wes  rendered  dismissing  complainant's  bill* 
and  from  that  decree  she  appealed. 

Messrs,  Brame  &  Brame  for  appellant. 
Messrs,  Oalhoon  &  Green  for  appellee. 

Whitlleld,  J.,  delivered  the  opinion  of 
the  court: 

Delia  Murphy  was  not  "nonfinancial" 
within  the  meaning  of  §  7,  art.  6,  and  S  20  of 
same  article,  taken  together,  and  construed 
strictly  against  forfeiture,  for  two  reasons: 
First,  she  was  not  shown  to  be  "three  months 
in  arrears"  as  to  fines;  and  second,  she  had 
not  been  declared  nonfinancial.  Two  provi- 
sions of  a  similar  order,  strikingly  like  these, 
were  construed  not  to  work  a  forfeiture  with- 
out a  "declaration''  to  that  end  in  8oheufler 
V.  Orand  Lodge,  A.  O.  U.  W.  45  Minn.  261, 
47  N.  W.  799.  She  was,  then,  being  "finan- 
cial" when  the  injury  occurred,  entitled  to 
the  sick  benefit  of  $1  per  week,  as  provided  in 
$  1,  art.  6,  S  5,  art.  6,  and  §  12,  art  10.  Her 
lodge  was  notified  of  her  condition,  but  neg- 
lect her. 

It  is  said  that  she  did  not  herself  pav  as- 
sessments Nos.  20,  21,  and  22.  There  is  no 
evidence  at  all  satisfactory  that  she  was  ever 
notified  of  these  assessments.  The  last 
clause  of.  §  1,  art  10,  expressly  made  it  the 
duty  of  tiie  worthy  scribe  of  the  subordinate 
lodge  "to  notify  each  member  as  to  his  ar- 
rears." it  is  necessary  that  such  notice 
should  be  given.  This  is  in  accordance  with 
all  the  authorities.  McCorkle  v.  Temis  Ben- 
ev,  As80.  71  Tex.  151,  8  S.  W.  516;  Supreme 
Lodge  K.  of  H.  of  the  World  v.  Johnson,  78 
Ind.  110.  A  contract  could,  of  course,  be  so 
framed  as  to  dispense  with  it;  but  it  is  here 
required. 

it  is  said  that  the  proof  of  death  was  not 
made  by  the  proper  officers,  nor  in  the  proper 
mode.  The  appellant  did  all  she  could.  The 
officers  required  by  the  constitution  to  make 
it  out  and  forward  it  refused  to  do  so.  It 
cannot  be  that  a  wilful  failure  of  these  ofli- 
cers  to  do  their  duty  in  the  matter  can  cause 
a  forfeiture  of  appellant's  rights,  she  not  be- 
ing in  fault;  and  it  is  so  expressly  held  in 
Young  v.  Orand  Council,  A,  0.  of  A.  63  Minn. 
506,  65  N.  W.  933.  That  case  properly  holds 
that  the  subordinate  lodge  is,  as  to  this,  the 
agent  of  the  n'and  lodge,  which  doctrine  is 
well  settled.  I  Bacon,  Ben.  Soc.  §§  118,  144. 
It  is  there  said  that  the  subordinate  lodge  is 
the  agent  of  the  grand  lodge,  and  not  of  the 
plaintiff,  in  all  Ihat  relates  to  the  collecting 
of  the  assessments  for  death  benefits,  etc 

Finally,  it  is  said  that  the  subordinate 
lodge  did  not  pay  the  grand  lodge,  even  if 
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Delia  Murphj  can  be  regarded  as  not  delin- 
qnent  in  not  having  paid  the  subordinate 
lodge,  because  not  notified  of  assessments 
No&  20,  21,  and  22,  and  that  S  18,  art.  7,  is 
coBdusive,  in  this  view,  of  nonliability.  The 
hidden  purpose  of  said  section  seems  to  be  to 
make  the  subordinate  lodge  the  agej^t  of  the 
assured  in  all  things,  and  to  provide  that  its 
fi^ligence  shall  not  bind  the  grand  lodge  as 
principal.  We  say  "hidden,"  because  it  is 
not  dearly  so  expressed.  But,  as  shown,  the 
subordinate  lodge,  under  the  constitution 
asd  by-laws,  taken  as  a  whole,  and  the  gen- 
eral law  applicable  to  them,  as  to  the  facts  of 
this  case,  is  the  agent  of  the  grand  lodge  as 
to  the  payment  and  collection  of  assess- 
ments. It  was  expressly  held  in  Schunck  v. 
Gtgenseiiiger  Witttoen  und  WaUen  Fond,  44 
Wis.  375,  that  the  grand  lodge  cannot  escape 
liability  by  reason  of  the  failure  of  the  sub- 
ordinate lodge  to  do  its  duty  in  remitting  to 
the  grand  lodge  the  assessment.  Says  the 
court:  'The  grove  [the  subordinate  lodge 
here]  surely  acts  for  and  represents  the  de- 
fendant [the  grand  lodge]  in  making  the  con- 
tract with  the  member,  unless  we  adopt  as 
correct  the  idea.  .  .  that  the  member,  by 
some  one-sided  arrangement,  makes  a  contract 
with  himself  through  his  own  agent.  It 
!^eems  to  us  that  any  such  position  as  that 
the  grove  is  the  sole  agent  of  the  member  in 
•effecting  the  insurance  or  collecting  the  as- 
^'essmcnts  is  untenable."  It  may  m  admit- 
ted in  this  case,  as  in  that,  that  the  provi- 
sions of  the  constitution  and  by-laws  are 
difficult  to  reconcile  with  each  other,  being 
rery  inartificial  ly  drawn.  But  the  great 
supervening  principles  in  the  light  of  which 
they  are  to  be  construed, — ^that,  as  against 
forfeitures,  strict  construction  must  be  had, 
K>  as  to  prevent  a  forfeiture  if  reasonably 
possible,  and  that  in  dealing  with  these 
benerolent  orders  liberal  construction  in 
hror  of  the  insured  is  to  be  indulged, — ap- 
plied here,  satisfy  us  that  the  appellee  is 
liable. 

Since  writing  the  above  opinion,  the  Su- 
preme Court  of  the  United  States,  in  Su- 
premc  Lodge  K.  of  P.  v.  Wither Sy  177  U.  S. 
1^,  44  L.  ed.  762,  20  Sup.  Ct.  Rep.  611,  has 
(decided  exactly  that  same  point  as  we  have. 
That  opinion,  delivered  by  Mr.  Justice 
Brown,  is  so  luminous  and  cogent  in  its  rea- 
^ning  that  we  quote,  to  adopt,  the  follow- 
ing: 'There  seems  to  have  been  an  attempt 
'*n  the  part  of  the  defendant  to  invest  Mr. 
*.'hadwick  with  the  power  and  authority  of 
in  agent,  and  at  the  same  time  to  repudiate 
Ilia  agency.  But  the  refusal  to  acknowledge 
him  as  agent  does  not  make  him  the  less  so 
if  the  principal  assume  to  control  his  con- 
'iuet.  It  is  as  if  a  creditor  should  instruct 
^ia  debtor  to  pay  his  claim  to  a  third  per- 
son, and  at  the  same  time  declare  that  such 
third  person  was  not  his  agent  to  receive  the 
money.  It  would  scarcely  be  contended, 
however,  that  such  payment  would  not  be  a 
zood  diaMcharge  of  the  debt,  though  the  third 
penon  never  accounted  to  the  creditor ;  much 
l«n  Qiat  it  would  not  be  a  good  pajnnent  as 
of  a  certain  day,    though  the  remittance, 
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through  the  fault  of  the  person  receiving  it, 
did  not  reach  the  creditor  until  the  following 
day.  The  position  of  the  secretary  must  Ine 
determined  by  his  actual  power  and  authori- 
ty, and  not  by  the  name  which  the  defendant 
chooses  to  give  him.  To  invest  him  with  the 
duties  of  an  agent  and  to  deny  his  agency  is 
a  mere  juggling  with  words.  Defendant  can- 
not thus  play  fast  and  loose' with  its  own 
subordinates.  Upon  its  theory  the  policy 
holders  had  absolutely  no  protection.  They 
were  bound  to  make  their  monthly  payments 
to  the  secretary  of  the  section,  who  was 
bound  to  remit  them  to  the  board  of  control ; 
but  they  could  not  compel  him  to  remit,  and 
were  thus  completely  at  his  mercy.  If  he 
chose  to  play  into  the  hands  of  the  company, 
it  was  possible  for  him,  by  delaying  his  re- 
mittance ubtil  after  the  end  of  the  month,  to 
cause  a  suspension  of  every  certificate  with- 
in its  jurisdiction;  and,  in  case  such  remit- 
tance was  not  made  within  thirty  days  from 
such  suspension  ( S  6) ,  apparently  to  make  it 
necessary,  under  §  4,  for  each  policy  holder 
to  regain  his  membership  by  making  a  new 
application,  surrendering  his  forfeited  cer- 
tificate, making  payment  of  the  required 
membership  fee,  luidergoing  a  new  medical 
examination,  and  paying  a  premium  deter- 
mined by  his  age  at  the  date  of  the  last  ap- 
plication. In  other  words,  by  the  failure  of 
the  secretary,  over  whom  he  had  no  control, 
to  remit  within  thirty  days,  every  member  of 
the  section  might  lose  his  rights  under  his 
certificate,  and  stand  in  the  position  of  one 
making  a  new  application,  with  the  forfeit- 
ure of  all  premiums  previously  paid.  .  .  . 
It  could  not  thus  clothe  the  secretaries  of  the 
sections  with  the  powers  of  agents  by  au- 
thorizing them  to  receive  monthly  payments^ 
and  instructing  them  to  account  for  and  re- 
mit them  to  the  supreme  lodge  at  Chicago^ 
and  in  the  same  breath  deny  that  they  were 
agents  at  jail.  The  very  definition  of  an< 
agent  given  by  Bouvier,  as  *one  who  under- 
takes to  transact  some  business,  or  manage 
some  affair,  for  another,  by  the  authority  and 
on  account  of  the  latter,  and  to  render  an 
account  of  it,'  presupposes  that  the  acts  done 
by  the  agent  shall  be  done  in  the  interest  of 
the  principal,  and  that  he  shall  receive  his 
instructions  from  him.  In  this  case  the 
agent  received  his  instructions  from  the  su- 
preme lodge,  and  his  actions  were  at  least  a^ 
much  for  the  cpnvenience  of  the  lodge  as  for 
that  of  the  insured.  If  the  supreme  lodge 
intrusted  Chadwick  with  a  certain  authority, 
it  stands  in  no  position  to  deny  that  he  was 
its  agent  within  the  scope  of  that  authority. 
The  reports  are  by  no  means  barren  of  cases 
turning  upon  the  proper  construction  of  this 
so-called  'agency  clause,'  under  which  the  de- 
fendant seeks  to  shift  its  responsibility  upon 
the  insured  for  the  neglect  of  Chadwick  to 
remit  on  the  proper  day.  In  some  jurisdic- 
tions it  is  held  to  be  practically  void,  and  •! 
no  effect;  in  others,  it  is  looked  upon  as  a 
species  of  wild  animal,  Iving  in  wait,  and 
ready  to  spring  upon  the  unwary  policy 
holder;  and  in  all  it  is  eyed  with  suspicion, 
and   construed    with   great   strictness.    We 
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think  it  should  not  be  given  effect  when  man- 
ifestly contrary  to  the  facts  of  the  case,  or 
opposed  to  the  interests  of  justice.  Wher- 
ever the  agency  clause  is  inconsistent  with 
the  other  clauses  of  the  policy  conferring  pow- 
er and  authority  upon  the  agent,  be  is 
treated  as  the  agent  of  the  company,  rather 
than  of  the  policy  holder.  The  object  of  the 
clause  in  most  cases  is  to  transfer  the  re- 
sponsibility for  his  acts  from  the  party  to 
whom  it  properly  belongs  to  one  who  gener- 
Hlly  has  no  knowledge  of  its  existence.  It  is 
usually  introduced  into  policies  in  connec- 
tion with  the  application,  and  for  the  pur- 
pose of  making  the  agent  of  the  company  the 
agent  of  the  party  making  the  application, 
with  respect  to  the  statements  therein  con- 
tained. It  was  formerly  held  in  New  York 
{Rohrbach  v.  Oermania  F,  Ins,  (jO.  62  N.  Y. 
47,  20  Am.  Rep.  451,  and  Alexander  v.  Oer- 
mania F.  Ins.  Co.  66  N.  Y.  464,  23  Am.  Rep. 
76),  that,  where  the  insured  had  contracted 
that  the  person  who  had  procured  the  insur- 
ance should  be  deemed  his  agent,  he  must 
abide  by  his  agreement;  and  where  such  per- 
son had,  through  fault  or  mistake,  misstated 
in  the  application  to  the  company  the  decla- 
rations of  the  assured,  the  latter  must  suffer 
for  the  error  or  wrong;  but  in  a  subsequent 
(!ase,  Whited  v.  Oermania  F.Ins,  Co.  76  N.Y. 
415,  32  Am.  Rep.  330,  this  doctrine  was  held 
to  be  limited  to  such  acts  as  the  agent  per- 
formed in  connection  with  the  original  appli- 
cation, and  that  in  a  renewal  of  the  policy 
such  party  was  treated  as  the  agent  of  the 
defendant,  for  whose  acts  it  was  bound ;  and 
that  it  was  within  his  power  to  make  a  valid 
waiver  of  the  conditions  of  the  policy.  Said 
the  court  in  its  opinion:  'That  he  was  the 
agent  of  the  defendant  it  would  be  fatuous  to 
deny,  were  it  not  for  a  clause  in  the  policy 
[the  agency  clause],  upon  which  the  defend- 
ant builds.  .  .  .  But  if  the  insured  is  to 
be  now  bound  as  having  thus  contracted, 
there  must  be  mutuality  in  the  contract. 
Xo  man  can  serve  two  masters.  If  the  pro- 
curer of  the  insurance  is  to  be  deemed  the 
agent  of  the  insured,  ...  he  may  not  be 
taken  into  the  service  of  the  insurer  as  its 
agent  also;  or,  if  he  is  so  taken,  the  insurer 
must  be  bound  by  his  acts  and  words,  when 
he  stands  in  its  place,  and  moves  and  speaks 
as  one  having  authority  from  it;  and,  pro 
hac  vice,  at  least,  he  does  then  rightfully  put 
off  his  agency  for  the  insured,  and  put  on 
that  for  the  insurer.  .  .  '.  Nor  will  it 
hold  the  plaintiff  so  strictly  to  the  contract 
he  made  as  to  permit  the  defendant  to  ignore 
it,  and  take  his  agent  as  its  agent,  and  ^(et 
make  him  suffer  for  all  the  shortcomings  of 
that  person  while  acting  between  them,  and 
while  under  authority  from  the  defendant  to 
act  for  it.'  So,  in  Bprague  v.  Holland  Pur- 
chase Ins.  Co.  69  N.  Y.  128,  the  insured 
signed  a  blank  form  of  application,  which 
was  filled  up  by  the  company's  agent  without 
any  knowledge  or  dictation  of  the  insured. 
There  were  false  statements  therein,  occa- 
sioned by  the  mistake  or  inadvertence  of  the 
a<?ent.  The  policy  contained  the  agency 
clause,  as  well  as  the  condition  that  the  ap- 
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plication  must  be  made  out  by  the  defend- 
ant's authorized  agent;  and  it  was  held,  us- 
ing the  language  of  the  court  in  the  Whited 
Case,  that  the  latter  clause  'swallowed  down' 
the  former,  and  that  there  was  no  warranty 
binding  upon  the  plaintiff.    In  Patridge  v. 
Commencial  F.  Ins.  Co.  17  Hun,  95,  it  was 
said  of  the  agency  clause :     'This  is  a  provi- 
sion  which   deserves    the   condemnation   of 
courts  whenever  it  is  relied  upon  to  work  out 
a  fraud,  as  it  is  in  this  case.     The  policy 
might  as  well  say  that  the  president  of  the 
company  should  be  deemed  the  agent  of  the 
assured.     .     .     .    Such  a  clause  is  no  part 
of  a  contract.      It  is  an  attempt  to  reverse 
the  law  of  agency,  and  to  declare  that  a 
party   is   not   bound    by   his   agent's    acts. 
Whether  one  is  an  agent  of  another  is  a 
question  of  mixed  law  and  fact,  depending 
on  the  authority  given  expressly  or  implied- 
ly.    When    a    contract    is,    in    fact,    made 
through  the  agent  of  a  party,  the  acts  of  that 
agent  in  that  respect  are  binding  on  his  prin- 
cipal.'   In  Nassauer  v.  Susquehanna  MuU  F. 
Ins.  Co.  109  Pa.  509,  under  a  by-law  provid- 
ing that  'in  all  cases  the  person  forwarding 
applications  shall  be  deemed  the  agent  of  the 
applicant,'  it  was  held^  under  the  circum- 
stances of  the  case,  that  the  agent  of  the 
company  soliciting   insurance  was  not  the 
agent  of  the  applicant,  and  that  such  by-law 
was  not  binding  upon  him.     Although  tlu' 
insured  is  supposed  to  know  at  his  peril  the 
conditions  of  the  policy,  that  will  not  bind 
him  to  a  provision  which  is  not  true,  and 
one  which  the  company  had  no  right  to  in- 
sert therein.     'We  do  not  assent,'  said  the 
court,   'to   the   proposition    that   the   offer* 
(that  the  agent  made  his  own  valuation  of 
the    property)     'was    incompetent,    because 
Laubach   was  the  agent  of  the  assured   in 
filling  up  the  application   and  forwarding 
it  to  the  company.     He  was  not  the  agent  of 
the  assured.     The  latter  had  not  employed 
him  for  any  purpose.     He  was  the  agent  of 
the  defendant  company,  and  as  such  called 
upon  the  assured  and  solicited  a  policy,  and, 
having  obtained  his  consent,  proceeded  to  fill 
up  the  application  for  him  to  sign.      As  to  all 
these  preliminary  matters  the  person  soliciting 
the  insurance  is  the  agent  of  the  company/ 
The  court,  speaking  of  the  agency  clause, 
observed:     'This   court   in   the   case   above 
cited,  Columbia  Ins.Co.v.  Cooper, 50  Pa.  331. 
characterized  a  somewhat  similar  provision 
as  a  "cunning  condition."     The  court  might 
have  gone  further,  and  designated  it  as  a  dis- 
honest condition.    Jt  was  the  assertion  of  a 
falsehood,  and  an  attempt  to  put  that  falsehood 
into  the  mouth  of  the  assured.       It  formed 
no  part  of  the  contract  of  insurance.     That 
contract  consists  of  the  application  and  the 
policy  issued  in  pursuance  thereof.     In  point 
of  fact,  the  assured  does  not  see  the  policy 
until  after  it  is  executed  and  delivered  to 
him.     In  many  instances  it  is  laid  away  by 
him,  and  never  read,  especially  as  to  the 
elaborate   conditions   in   fine   print.     Grant 
that  itishisduty  to  read  it,hisneglect  todo  so 
can  bind  him  only  for  what  the  company  had 
a  right  to  insert  therein.     He  was  not  bound 
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to  sappose  that  the  company  would  falsely 
assert,  either  by  direct  language  in  the  policy 
or  by  reference  to  a  by-law,  that  a  man  was 
his  agent  who  had  never  been  his  agent,  but 
who  was,  on  the  contrary,  the  agent  of  the 
company.  Notwithstanding  this  was  a  mu- 
tual company,  the  assured  did  not  become  a 
member  tnereof  until  after  the  insurance  was 
effected.  Hence  a  by-law  of  the  company, 
of  which  he  had  no  knowledge,  and  by  which 
he  was  bound,  could  not  affect  him  in  mat- 
ters occurring  before  the  granting  of  the  pol- 
icy. And  even  a  by-law  of  a  mutual  com- 
pany, which  declares  that  black  is  white, 
does  not  necessarily  make  it  so/  Similar 
cases  are  those  of  Eilefihergnsr  v.  Protective 
Mut.  F,  Ins,  Co.  89  Pa.  464;  Susquehanna 
ifut.  F.  Ins.  Co.  V.  Cusick,  109  Pa.  157;  and 
Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa.  553, 
5  L.  R.  A.  646,  18  Atl.  447.  The  case  of  Ly- 
coming  F.  Ins.  Co.  v.  Ward,  90  111.  545,  re- 
sembles the  case*  under  consideration.  In 
that  case  it  was  held  that,  where  the  as- 
sured contracts  with  one  as  the  agent  of  the 
insurer,  l>elieving  him  to  be  such,  and  does 
not  employ  such  supposed  agent  to  act  for 
him  in  obtaining  insurance,  such  person  has 
no  power  to  act  for  or  bind  the  insured, 
though  the  policy  may  provide  that  the  per- 
son procuring  the  insurance  shall  be  deemed 
the  agent  of  the  insured,  and  not  of  the  com- 
pany. Plaintiff  paid  the  premium  to  the 
person  with  whom  she  contracted  for  the  in- 
surance, and  of  whom  she  obtained  the  poli- 
cy. It  was  held  that,  such  person  assuming 
to  be  the  agent  of  the  company,  the  payment 
was  binding  upon  the  company,  whether  he 
paid  the  money  over  or  not.  In  that  case 
the  person  to  whom  the  money  was  paid  was 
not  in  reality  an  agent  of  the  company,  al- 
though plaintiff  believed  him  to  be  such,  but 
only  a  street  insurance  broker,  who  represent- 
ed himself  to  be  the  agent  of  the  company. 
Said  the  court:  Tinder  such  circumstances, 
who  should  bear  the  loss  arising  from  the 
fraud  committed  by  the  street  broker? 
Should  it  fall  upon  the  plaintiff,  who  was  an 
innocent  party  in  the  transaction,  or  should 
it  fall  upon  the  company,  who  alone  enabled 
Puschman  to  successfully  consummate  the 
«t>ntract  of  insurance  by  placing  in  his  hands 
the  policy  for  delivery?  The  street  broker 
was  not  the  agent  of  the  plaintiff  for  any 
purpose.  If  the  evidence  be  true,  he  had  no 
authority  to  act  for  her,  or  bind  her  in  any 
manner  whatever,  by  what  he  might  do  in 
the  premises;  and  while  he  may  not  have 
been,  in  fact,  the  agent  of  the  company,  still 
the  eompany,  by  placing  the  policy  in  the 
hands  of  the  street  broker  for  delivery,  is 
estopped  from  claiming  that  the  payment 
made  to  him  upon  delivery  of  the  policy  is 
not  binding  upon  the  company.'  In  Indiana 
it  is  also  held  that  a  recital  in  the  policy  that 
the  broker  obtaining  an  insurance  is  the 
agent  of  the  insured  is  not  conclusive  upon 
that  subject.  Indiana  Ins.  Co.  v.  Hariwell, 
'00  Ind.  566.  In  North  British  d  M.  Ins. 
'•o.  T.  Crutchfield,  108  Ind.  518,  9  N.  E.  458, 
the  agency  clause  was  held  to  be  absolutely 
ioid  as  applied  to  a  local  agent  upon  whose 
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counter  signature  the  validity  of  the  policy,, 
by  its  terms,  was  made  to  depend.  In 
Boetcher  v.  Hawkeye  Ins.  Co.  47  Iowa,  253, 
it  was  held  that,  if  the  assured  had  the  right 
to  believe  the  soliciting  agent  was  the  agent 
of  the  company,  the  insertion  of  a  clause  in 
the  policy  providing  that  he  was  the  agent 
of  the  assured  constituted  a  fraud  upon  th(^ 
latter,  of  which  the  company  could  not  taki" 
advantage.  Speaking  of  the  agency  clause- 
in  Continental  Ins.  Co.  v.  Pearce,  39  Kan. 
396,  18  Pac.  291,  it  said:  This  is  but  a  form 
of  words  to  attempt  to  create  on  paper  an 
agency  which  in  fact  never  existed.  It  is 
an  attempt  of  the  company  not  to  restrict 
the  powers  of  its  own  agent,  but  an  effort  to 
do  away  with  that  relation  altogether  by 
mere  words,  and  to  make  him  in  the  samo 
manner  the  agent  of  the  assured,  when,  in 
fact,  such  relation  never  existed.  We  do  not 
believe  the  entire  nature  and  order  of  this 
well-established  relation  can  be  so  complete- 
ly subverted  by  this  ingenious  device  or 
words.  The  real  fact  as  it  existed  cannot 
be  hidden  in  this  manner;  much  less  can  it 
be  destroyed,  and  something  that  did  not  in 
reality  exist  be  placed  in  its  stead.  The 
substance  is  superior  to  the  mere  drapery 
of  words  with  which  one  party  wishes  to 
bring  into  existence  and  clothe  an  unreal  au- 
thority.* See  also  Kausal  v.  Minnesota 
Farmer's  Mut.  F.  Ins.  Asso.  31  Minn.  17,  16 
N.  W.  430,  in  which  the  act  of  an  insurance 
agent  in  making  out  an  incorrect  application 
was  held  chargeable  to  the  insurer,  and  not 
to  the  insured,  notwithstanding  the  insertion 
of  an  agency  clause  in  the  policy.  In 
Planters'  Ins.  Co.  v.  Myers,  55  Miss.  47&,  30 
Am.  Rep.  521,  an  agency  clause  in  a  policy 
of  insurance  was  held  to  be  void,  as  involv- 
ing a  legal  contradiction.  The  applicant 
made  truthful  answers  to  certain  interroga- 
tories propounded  by  the  agent,  who  stated 
certain  things  that  were  not  true.  They 
were  held  not  to  be  binding  upon  the  insured. 
Speaking  of  the  agency  clause,  it  is  said: 
'The  verbiage  of  this  condition  is  not  candid. 
It  seems  to  have  been  used  with  studied  de- 
sign to  obscure  the  real  purpose.  It  is  a 
snare,  set  in  an  obscure  place,  well  calculated 
to  escape  notice.  It  is  not  written  or  printed 
on  the  face  of  the  policy.  It  is  not  so  much 
as  alluded  to  in  the  application;  nor  is  the 
agent  in  his  printed  instructions  enjoined  to 
inform  those  with  whom  he  treats  of  it. 
.  .  .  Its  inevitdble  effect  is  to  greatly 
weaken  the  indemnity  on  which  the  assured 
relied. .  It  is  inconsistent  with  the  acts  and 
conduct  of  the  Insurance  companies  in  send- 
ing abroad  all  over  the  land  their  agents 
and  representatives  to  canvass  for  risks.  It 
is  an  effort  by  covenant  to  get  the  benefits 
and  profits  which  these  agents  bring  them, 
and  at  the  same  time  repudiate  the  relation 
they  sustain  to  them,  and  to  set  up  that  re- 
lationship with  the  assured,  and  that,  too, 
without  their  knowledge  and  consent.  It  is 
not  a  limitation  or  restriction  of  power,  but 
the  dissolution  of  the  relationship  with  them- 
selves and  the  establishment  of  it  between 
other  parties.'     The    case    of    Schunck    v. 
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'Oegenseitiger  Wiitwen  und  Waiaen  Fond,  44 
Wis.  369,  is  almost  precisely  like  the  instant 
case.  The  constitution  of  the  defendant 
corporation,  whose  governing  hody  or  di- 
rectory was  elected  by  the  several  'groves* 
(corresponding  to  the  sections  in  this  case) 
of  the  United  Ancient  Order  of  Druids,  de- 
clared that  every  member  whose  assessment 
was  not  paid  by  his  grove  to  the  directory 
within  thirty  days  after  demand  made  for- 
feited his  claim  to  have  a  certain  sum  in  the 
nature  of  life  insurance  paid  to  his  widow 
or  heirs  after  his  death.  It  was  held  that, 
in  view  of  all  the  provisions  of  such  consti- 
tution, the  benevolent  object  of  the  corpora- 
tion, and  the  fact  that  the  several  groves  are 
at  least  as  much  its  agents  to  collect  and  pay 
over  the  dues  of  their  members  as  they  are 
agents  of  the  latter^  in  case  of  a  member 
whose  dues  have  been  fully  paid  to  his  grove 
at  the  time  of  his  death  the  amount  of  in- 
surance might  be  recovered,  notwithstanding 
a  default  of  the  grove  in  paying  over  such 
dues  to  the  defendant.  The  agency  clause 
was  also  once  before  this  court  in  the  case 
of  Qrace  v.  American  Cent,  Ins,  Co.  109  U. 
S.  278,  27  L.  ed.  932,  3  Sup.  Ct.  Rep.  207,  in 
which  a  clause  in  the  policy  that  the  person 
procuring  the  insurance  to  be  taken  should 
be  deemed  the  agent  of  the  assured,  and  not 
of  the  company,  was  held  to  import  nothing 
more  than  that  the  person  obtaining  the  in- 
surance was  to  be  deemed  the  agent  of  the 
insured  in  the  matters  immediately  con- 
nected with  the  procurement  of  the  policy, 
and  that,  where  his  employment  did  not  ex- 
tend beyond  the  procurement  of  the  insur- 
ance,' his  agency  ceased  upon  the  execution 
of  the  policy,  and  subsequent  notice  to  him 
of  its  termination  by  the  company  was  not 
notice  to  the  insured.  In  the  following 
cases  the  officers  of  the  subordinate  lodge 
or  conclave  were  treated  as  the  agents  of 
the  supreme  conclave  in  the  matter  of  grant- 
ing extensions  of  time  for  the  payment  of  as- 
sesisments:  Whiteside  v.  Supreme  Conclave 
I,  0,  of  H,  82  Fed.  Rep.  276 ;  Knights  of 
Pythias  of  the  World  v.  Bridges,  15  Tex. 
Civ.  App.  196,  39  S.  W.  333.  .  .  .  The 
decisive  consideration  is  this:  Chadwick 
was  the  agent  of  the  defendant,  and  of  the 
defendant  only,  after  the  receipt  of  the 
money  from  Withers.  Under  section  10  he 
then  became  responsible  for  it  to  the  board 
of  control.  In  rendering  his  monthly  ac- 
counts and  paying  over  the  money  he  acted 
solely  for  the  defendant.  From  the  time  he 
paid  the  money  to  Chadwick  the  insured  had 
no  control  over  him,  and  was  not  interested 
in  its  disposition.  Unless  we  are  to  hold  the 
insured  responsible  for  a  default  of  this 
agent,  which  he  could  not  possibly  prevent, 
we  are  bound  to  say  that  his  payment  to  this 
agent  discharged  his  full  obligation  to  the 
defendant.  That  it  should  have  the  power 
of  declaring  that  the  default  of  Chadwick  by 
BO  much  as  one  day  (and  it  did  not  exceed 
four  days  in  this  case)  to  pay  over  this 
money  should  cause  a  forfeiture  of  every 
certificate  within  his  jurisdiction  is  a  prac- 
tical   injustice   too   gross    to   be   tolerated. 
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Without  indorsing  everything  that  is  said  in 
the  cases  above  cited,  we  should  be  running 
counter  to  an  overwhelming  weight  of  au- 
thority were  we  to  hold  that  the  agency 
clause  should  be  given  full  effect,  regaraless 
of  other  clauses  in  the  certificate  or  the  by- 
laws indicative  of  an  intention  to  make  the 
officers  of  subordinate  lodges  agents  of  the 
supreme  or  central  authority.  We  should 
rather  seek  to  avoid,  as  far  as  possible,  any 
injustice  arising  from  a  too  literal  inter- 
pretation, and  only  give  the  clause  such  ef- 
fect as  is  consistent  with  the  other  by-laws, 
and  with  the  manifest  equities  of  the  case. 
We  are  therefore  of  opinion  that  in  this  case 
the  secretary  of  the  section  was  in  reality 
the  agent  of  the  supreme  lodge  from  the  time 
he  received  the  monthly  payments,  and  that 
the  insured  was  not  responsible  for  his  fail- 
ure to  remit  immediately  after  the  tenth  of 
the  month." 
Reversed,  and  decree  hens  for  appellant. 


STATE  of  Mississippi  ex  rcl.  H.  C.  McLAU- 

REN,  Appt., 

V. 

A.  McDANIEL  ct  ah 


( 


Miss. 


The  snretlea  on  tlie  official  bond  of  n 
mayor  are  liable  for  his  act  In  causing  a 
person's  arrest  without  a  warrant,  and  try- 
ing, convicting,'  and  sentencing  him  for  an 
offense  not  made  punishable  t>y  the  ordlo- 
ances  of  the  city  under  authority  of  whicli 
he  claimed  to  act. 

(May  7,  1900.) 

APPEIAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Jones  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  for  false  imprisonment.    Reversed, 

Statement  by  Whitfield,  Ch.  J.: 

This  is  a  suit  for  damages  for  false  im- 
prisonment by  appellant,  plaintiff  below, 
against  A.  McDaniel,  mayor  of  the  village 
of  Sandersville,  Mississippi,  and  others  of 
the  defendants  in  the  lower  court,  appellees 
here,  as  sureties  on  the  bond  of  said  Mc- 
Daniel. The  declaration  alleges  that  in 
May,  1897,  A.  McDaniel  was  appointed,  by 
the  governor,  mayor  of  the  village  of  Sanders- 
ville, and  qualified  as  such  by  taking  the 
oath  of  office  as  required  by  law,  and  by  giv- 
ing bond,  with  other  of  the  appellees  as  sure- 
ties; that  in  the  month  of  October,  1897, 
while  said  McDaniel  was  still  mayor  of  said 
village  of  Sandersville,  he  caused  the  mar- 
shal of  said  village  to  arrest  and  take  into 
his  custody  the  usee  herein,  H.  C.  McLauren ; 
that  said  arrest  was  not  made  on  any  war- 

Note. — As  to  liability  of  sureties  on  official 
bond  for  unauthorized  acts  done  colore  officii, 
see  McLendon  v.  State  use  of  Kennedy  fTenn.  i 
21  L.  R.  A.  738,  and  note:  State  use  of  Cock- 
ing V.  Wade  (Md.)  40  L.  R.  A.  628;  State  use 
of  Wilson  V.  Fowler  (Md.)  42  L.  R.  A.  849 ;  ani 
Clayton  v.  Henderson  (Ky.)  44  L.  R.  A.  4?4. 


1900. 


State  ex  rel.  McLauren  y.  McDanibl. 
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r&Bt  or  writ,  and  without  any  affidavit  or 
ehtrge  of  any  kind  filed  against  said  usee, 
Dor  was  said  usee  taken  in  the  commission 
of  any  offense  or  crime ;  that  said  McDaniel 
cftiued  said  usee  to  be  brought  before  him, 
and,  without  having  any  affidavit  or  charge 
igainst  said  usee,  and  against  his  will,  pro- 
cttded  to  and  did  impose  a  fine  of  $5  against 
him,  without  ever  having  any  trial  or  pre- 
tended trial  of  said  usee,  for  the  offense,  as 
said  McDaniel  claimed,  of  cruelty  to  ani- 
mals; that  about  four  days  after  said  usee 
was  arrested  as  aforesaid  said  McDaniel  is- 
sued an  illegal  mittimus,  not  foimded  on  any 
judgment  of  conviction,  but  on  the  pretended 
ill^  proceedings,  caused  the  said  marshal 
to  arrest  the  usee,  and  to  imprison  him  in  the 
Tillage  prison,  and  there  kept  him  for  sev- 
eral hours  until  an  appeal  bond  was  made; 
aod  that  he  was  put  to  great  expense  in  the 
matter;  and  that  all  the  acts  of  the  said  Mc- 
Daniel were  wilful  and  malicious,  there  be- 
ing no  ordinance  of  the  said  village  of  San- 
dersTille  und^  which  said  usee  could  have 
been  tried  for  cruelty  to  animals.  The  de- 
fendants demurred  to  the  declaration  of 
plaintiff,  assigning  the  following  causes  for 
demurrer:  (1)  Because  the  bond  sued  on 
in  this  cause  was  a  voluntary  bond,  and  not 
required  by  law  to  be  executed;  (2)  because 
the  declaration  shows  no  cause  of  action 
against  defendants;  (3)  because  the  declara- 
tion is  insufficient  in  law.  On  the  trial  of 
the  canae  the  demurrer  was  sustained,  and 
plaintiff's  suit  dismissed,  and  this  appeal 
was  prosecuted. 

Mewn,  Hartfleld  ft  If oLanren  for  ap- 
pellant 

Jf  essrs.  Hard  J  ft  Howell,  for  appellees : 

V^ithoat  complaint  or  information  being 
made  by  anyone  the  conviction  was  utterly 
anil  and  void. 

UeDaniel's  acts  were  not  those  of  a  judge, 
but  of  a  mere  trespasser. 

Bigham  v.  State,  50  Miss.  520;  Wilcox  v. 
H'tUuMMOti,  ei  Miss.  310. 

The  sureties  on  an  officer's  bond  are  not  li- 
able for  his  wrongful  acts  under  void  process, 
or  no  process  at  all. 

JfcLondon  t.  State,  02  Tenn.  520,  21  L.  R. 
A.  738,  22  &  W.  200;  State  use  of  Cocking 
y.  Wa^,  87  Md.  529,  40  L.  R.  A.  628,  40  Atl. 
104. 

An  officer  is  not  liable  in  an  action  on  his 
official  bond  in  the  name  of  the  state,  for 
bis  acts  done  under  void  process,  or  no  proc- 
ess at  all. 

Mthendon  v.  State,  92  Tenn.  520,  21  L.  R. 
A.  738,  22  S.  W.  200. 

WUtlield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  the  authority  of  Bigham  v.  State,  59 
Miss.  529,  and  'Wilcox  v.  Williamaon,  61 
Mitt.  310,  the  appellee  McDaniel  must  be 
bdd  liable.  In  Grove  v.  Van  Duyn,  44  N.  J. 
L.  te4,  43  Am.  Rep.  412,  given  at  length  in 
^t  Am.  Rep.  648-650,  note.  Chief  Justice 
^ttaley,  speaking  for  the  court,  while  de- 
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daring  that  "the  jurisdictional  test  as  the 
measure  of  judicial  responsibility  should  be 
rejected,"  yet  said  that  the  magistrate  would 
be  liable  on  another  ground  in  a  case  like 
this;  saying  (p.  650)  :  ''It  would  be  no  legal 
answer  for  the  magistrate  to  assert  that  he 
had  a  general  cognizance  over  criminal  of- 
fenses, for  the  conclusive  reply  would  be  that 
the  particular  oase  was  not,  by  any  form  of 
proceeding,  put  under  his  authority."  What 
the  magistrate  does  colore  officii,  his  sureties 
are  liable  for.  They  are  not  liable,  by  the 
terms  of  their  bond,  for  independent  wrongs 
committed  by  the  magistrate  acting  wholly 
as  an  individual,  and  not  at  all  colore  of' 
ficii.  The  acts  of  this  magistrate  here  in 
question  were  done  colore  officii,  and  not  at 
all  as  an  individual.  He  was  not  actins  nor 
purporting  to  act  in  any  mere  individual 
capacity,  as  any  private  citizen  would  be. 
He  expressly  claimed  to  be  acting  as  mayor, 
in  the  exercise  of  official  authority  as  such; 
and  it  is  plain  that  this  is  the  true  character 
of  hie  acts.  His  action  was  in  excess  of  his 
jurisdiction,  or,  at  all  events,  he  had  no  au- 
thority to  try  that  particular  case  except  in 
the  manner  required  by  law;  but>  neverthe- 
less, what  he  did  was  done  colore  offUsii,  and 
his  sureties  are  liable.  We  approve  the  rea- 
soning in  the  cases  of  Cla^ncy  v.  Kenworthy, 
74  Iowa,  740,  36  N.  W.  427,  and  Turner  v. 
Siseon,  137  Mass.  191,  cited  in  the  fio^e  to 
McLendon  v.  State  use  of  Kennedy  (Tenn.) 
21  L.  R.  A.  738.  Says  the  court  in  74  Iowa, 
at  pa^e  743,  35  N.  W.,  at  page  428:  "But 
it  is  insisted  that,  as  the  constable  is  shown 
to  have  had  no  lawful  authority  to  arrest 
plaintiff,  his  act  was,  therefore,  not  done  in 
the  line  of  his  duty.  In  truth  his  act  was 
in  the  line — direction— of  official  duty,  but 
was  illegal,  because  it  was  in  excess  of  his 
duty.  In  the  discharge  of  official  functions 
he  violated  his  duty,  and  oppressed  the  plain- 
tiff. This  is  all  there  is  of  it.  If,  in  ex- 
ercising the  functions  of  his  office,  defend- 
ant is  not  liable  for  acts  because  they  are 
illegal  or  forbidden  by  law,  and  for  that  rea- 
son are  trespasses  or  wrongs,  he  cannot  be 
held  liable  on  the  bond  at  all,  for  the  reason 
that  all  violations  of  duty  and  acts  of  op- 
pression result  in  trespasses  or  wrongs.  For 
lawful  acts  in  discharge  of  his  duty  he,  of 
course,  is  not  liable.  It  follows  that,  if  de- 
fendant's position  be  sound,  no  action  can  be 
maintained  upon  the  bond  in  any  case."  Say 
the  court  in  137  Mass.  191,  192:  "By  an 
official  act  is  not  meant  a  lawful  act  of  the 
officer  in  the  service  of  process;  if  so,  the 
sureties  would  never  be  responsible.  It 
means  any  act  done  by  the  officer  in  his  offi- 
cial capacity »  under  color  and  by  virtue  of 
his  office."  See  also  State  ex  rel,  Conley  v. 
Flinn,  3  Blackf.  72,  23  Am.  Dec.  380,  and  es- 
pecially Brown  v.  Weaver,  76  Miss.  7,  42  L. 
R.  A.  423,  23  So.  388,  as  reported  in  71  Am. 
St.  Rep.  512,  and  the  note  thereto.  We  think 
the  sureties  are  liable.  Murfree,  Sheriffs, 
§  60. 

Judgment  is  reversed,  demurrer  overruled, 
and  cause  remanded. 
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MASSACHUSETTS    SUPREME    JUDICIAL  COURT. 


Frederick  A.  CLAPP,  Appt., 

V. 

Aaron  O.  WILDER  et  al. 


( 


.Mass. 


) 


1.  An  express  condition  In  a  deed  that 
the  grantee,  his  heirs  and  assigns,  shall  never 
erect  any  building  nearer  the  street  than  a 
building  then  standing  thereon  creates  a 
conditional  fee,  with  the  right  of  reverter  in 
the  grantor,  his  heirs  or  devisees. 

2.  A  merely  personal  riirbt,  and  not  an 
easement  appurtenant,  was  created  by 
an  express  condition  in  a  deed  that  the  gran- 
tee, his  heirs  and  assigns,  should  never  erect 
a  building  nearer  the  street  than  the  one 
then  standing,  where  the  grantor,  who  then 
occupied  adjoining  premises  as  a  homestead, 
was  an  invalid,  who  usually  sat  at  a  window 
from  which  he  had  a  good  view  of  the  street, 
and  he  had  declared  during  the  negotiations 
that  he  did  not  wish  his  view  of  the  street 
from  that  window  cut  off,  and  should  have 
a  clause  in  the  deed  to  prevent  it. 

(Morton,  Knotclton,  and  Lathrop,  J  J.,  dissent.) 

(June  20,   1900.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Worcester  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  the  erection  of  a  building  in  violation 
of  a  covenant  in  the  title  deeds.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Babbitt,  for  appellant: 

The  conditicn  in  the  deed  of  Eaton  to  de- 
fendants is  a  restriction  in  the  nature  of  a 
servitude,  the  benefit  of  which  would  attach 
to  the  adjoining  estate,  and  pass  with  it  as 
an  appurtenance. 

Whitney  v.  Union  R.  Co.  11  Gray,  359,  71 
Am.  Dec.  715;  Jeffries  v.  Jeffries,  117  Mass. 
188;  Adams  v.  Valentine,  33  Fed.  Rep.  1; 
Parker  v.  Nightingale,  6  Allen,  341,  83  Am. 
Dec.  632. 

The  words  "and  this  conveyance  is  made 
upon  the  express  condition,"  in  defendant's 
deed,  are  sufficient  to  create  a  condition  the 
breach  of  which  would  forfeit  the  estate,  un- 
less it  appears  from  the  whole  deed  the  in- 
tention was  not  so  to  do. 

Episcopal  City  Mission  v.  Appleton,  117 
Mass.  329;  Skinner  v.  Shepa/rd,  130  Mass. 
180. 

The  intention  was  "to  reserve  forever  to 
his  heirs  and  assigns,"  as  the  condition 
states,  the  right  of  light  and  prospect  to  the 
adjoining  lot. 

Lowell  Inst,  for  Savings  v.  Lowell,  153 
Mass.  533,  27  N.  E.  518;  Peck  v.  Conway, 
110  Mass.  646;  Dennis  v.  Wilson,  107  Mass. 
592. 

"When,  therefore,  it  appears,  by  a  fair  in- 
terpretation of  the  words  of  a  grant,  that  it 
was  the  intent  of  the  parties  to  create  or  re- 

NoTE.^^For  easements  appurtenant,  see  note 
to  Haperty  v.  Lee   (N.  J.   L.)    20  L.  R.  A.,  on 
page  035 ;  also  Peabody  Heights  Co.  v.  Wlllson 
(Md.)   36  L.  R.  A.  393. 
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serve  a  right  in  the  nature  of  a  servitude  or 
easement  in  the  property  granted,  for  the 
benefit  of  other  land  owned  by  the  grantor, 
and  originally  forming,  with  the  land  con- 
veyed, one  parcel,  such  right  will  be  deemed 
appurtenant  to  the  land  of  the  grantor,  and 
binding  on  tlmt  conveyed  to  the  grantee;  and 
the  right  and  burden  thus  created  will  re- 
spectively pass  to,  and  be  binding  on,  all  sub- 
sequent grantees  of  the  respective  lots," — is 
the  well -settled  law  of  this  state. 

Whitney  v.  Union  R.  Co.  11  Gray,  359,  71 
Am.  Dec.  715;  Seals  v.  Case,  138  Mass.  140. 

The  owner  of  adjacent  lots  may  insist  up- 
on a  condition  when  it  is  apparent  that  the 
condition  was  annexed  to  a  grant  for  the  pur- 
pose of  rendering  more  beneficial  and  advan- 
tageous the  use  of  the  adjoining  estate. 

Jewell  V.  Lee,  14  Allen,  145,  92  Am.  Dec. 
744 ;  Badger  v.  Boardman,  16  Gray,  569. 

The  value  of  the  granted  lot  will  be  in- 
creased if  defendants  should  ^et  rid  of  the 
condition,  which  was  a  material  part  of  the 
title  they  purchased  and  accepted,  and  they 
would  acquire  a  larger  title  than  their  deed 
gave  them,  and  the  plaintiff  would  have  less 
than  he  had  a  right  to  suppose,  having  had 
notice  of  the  condition. 

Dorr  V.  Harrahan,  101  Mass.  634. 

The  retained  land  has  been  built  upon.  In 
place  of  the  dwelling  house  is  a  large  block, 
with  large  windows  that  would  be  of  little 
value  if  the  condition  was  not  complied  with. 
These  acts  of  the  parties  tend  to  show  that 
all  parties  considered  the  condition  as  a  re- 
striction. 

Ayling  v.  Kramer,  133  Mass.  13;  Kecninff 
V.  Ayling,  126  Mass.  404. 

If,  in  view  of  these  facts,  equity  can- 
not be  done  by  a  perpetual  injunction,  the 
plaintiff  should  be  equitably  entitled  to  sub- 
stantial damages. 

Jackson  v.  Stevenson,  156  Mass.  496,  31  K. 
E.  691. 

The  condition  in  Eaton's  deed  to  defend- 
ants— "this  conveyance  is  made  upon  the  ex- 
press condition,"  etc. — certainly  creates  a 
reservation  equally  as  strong  as  the  word5«« 
"with  the  express  reservation." 

P€ck  V.  Conway,  119  Mass.  546. 

Mr.  Hamilton  Mayo,  for  appellees: 

A  restriction  in  the  form  of  a  common-law 
condition  may  be  enforced  by  forfeiture  if 
there  is  nothing  in  the  context  of  the  deed 
which  warrants  any  other  than  the  ordinary 
meaning  of  the  technical  words  of  condition 
employed,  and  nothing  in  the  attending  cir- 
cumstances showing  the  parties  did  not  in- 
tend that  the  words  employed  should  have 
their  ordinary  meaning. 

Gray  v.  Blanchard,  8  Pick.  284. 

Where  the  terms  of  the  instrument  are 
plain  and  unambiguous  there  is  no  hesita- 
tion  in  enforcing  the  actual  contract  made  by 
the  parties. 

Jones,  Real  Prop.  chap.  743. 

The  cases  where  "conditions,"  so  called, 
are  held  to  have  been  intended  as  restrictions 
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AS  to  the  use  of  land  or  its  enjoyment  are 
cases  where  there  was  a  general  scheme  of 
improvement. 

Ayling  y.  Kramer,  133  Mass.  12;  Parker 
V.  'Sightingaley  6  Allen,  341,  83  Am.  Dec. 
632;  Jeffries  v.  Jeffries,  117  Mass.  184;  Ham- 
ten  T.  Werner,  144  Mass.  396,  11  N.  E.  684. 

If  this  clause  is  a  condition,  this  bill  can- 
not be  maintained,  for  a  failure  to  perform  a 
'Tondition  can  only  be  taken  advantage  of  by 
entry  for  forfeiture  by  the  grantor  or  his 
heirs,  or  suit  for  recovery  of  possession. 

Dana  ▼.  Wenticorth,  111  Mass.  291. 

This  condition  will  be  regarded  as  personal 
unless  an  intention  to  the  contrary  appears 
nr  may  be  presumed. 

Badger  ▼.  Boardman,  16  Gray,  559;  Jew- 
eU  y.  Lee,  14  Allen,  145,  92  Am.  Dec.  744; 
Sharp  y.  Ropes,  110  Mass.  381 ;  Beala  v.  Case, 
138  Mass.  138;  Lowell  Inst,  for  Savings  y. 
LotpeU,  153  Mass.  530,  27  N.  E.  518. 

It  is  always  a  question  of  the  intent  of  the 
parties,  and  in  order  to  make  the  rule  appli- 
i-sble  it  must  appear  from  the  terms  of  the 
jn'ant,  or  the  situation  and  surrounding  cir- 
rnmstances,  that  it  was  the  intention  of  the 
^antor  to  create  a  servitude  or  right  which 
should  inure  to  the  plaintiff's  land,  and 
^should  be  annexed  to  it  as  an  appurtenance. 

Badger  y.  Boardman,  16  Gray,  559 ;  Jewell 
V.  Jjee,  14  Allen,  145,  92  Am.  Dec.  744;  Beals 
V.  Case,  138  Mass.  140;  Sharp  v.  Ropes,  110 
Mass.  381. 

And  the  burden  of  proof  is  on  the  plaintiff 
to  show  such  intention. 

Lowell  Inst,  for  Savings  v.  Lowell,  153 
Mass.  530,  27  N.  E.  518;  Beals  v.  Case,  138 
Mass.  138. 

For  aught  that  appears  in  the  deed,  the 
rendition  might  have  been  intended  for  the 
benefit  of  the  grantor  only  so  long  as  he  re- 
mained the  owner  of  the  remaining  land. 

Badger  y.  Boardman,  16  Gray,  559. 

In  the  absence  of  any  words  to  the  effect 
that  the  condition  was  intended  to  benefit 
Katon's  other  land,  or  any  reference  to  a 
plan  showing  a  general  scheme  of  improve* 
loent,  the  defendants  took  their  estate  with- 
out any  notice,  express  or  constructive,  that 
the  restriction  was  intended  for  the  benefit 
of  the  adjoining  estate. 

Skinner  v.  Shepard,  130  Mass.  180. 

When  the  intention  of  a  person  is  relevant, 
that  intent  may  be  shown  by  his  declarations 
at  the  time  of  the  acts.  They  are  part  of  the 
res  gestcs;  they  accompany  the  act,  the  na- 
ture, object,  or  motive  of  which  is  the  proper 
subject  of  inquiry. 

1  Greenl.  £v.  $  101,  and  notes;  Scott  v. 
Berkshire  County  Sav.  Bank,  140  Mass.  157, 
2  N.  E.  025. 


aond,  J.,  delivered  the  opinion  of 
the  court: 

This  case  turns  upon  the  legal  force  and 
effect  of  this  clause  in  the  deed  from  Eaton 
to  the  defendants,  namely:  ''And  this  con- 
veyance is  made  upon  the  express  condition 
that  said  Wilder  and  Hills,  their  heirs  and 
assigns,  shall  never  erect  any  building  near- 
er the  street  than  the  store  building  there- 
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on."  The  first  question  is  whether  this  is  a 
common-la^  condition.  The  deed  is  in  the 
ordinary  form  of  a  warranty  deed  in  general 
use  in  this  commonwealth,  is  carefully 
drawn,  and  bears  upon  its  face  evidence  that 
the  draftsman  understood  the  meaning  of 
the  legal  terms  used.  It  conveys  in  apt  lan- 
guage the  land  now  owned  by  the  defendants, 
and  creates  also  in  express  terms  two  ease- 
ments, one  of  which  is  a  right  of  way  over  a 
strip  of  land  8  feet  wide  on  the  grantor's 
land  next  southerly  of  and  adjoining  the  land 
conveyed,  and  the  other  is  the  right  to  main- 
tain a  drain  from  the  store  building  as  con- 
veyed to  the  grantor  by  a  prior  deed ;  and  it 
reserves  a  right  of  way  over  a  strip  of  land 
upon  the  southerly  side  of  the  land  conveyed, 
making,  in  connection  with  the  right  of  way 
above  conveyed  to  the  defendants,  a  passage- 
way 16  feet  wide,  to  be  used  in  common;  and 
also  the  right  to  maintain  a  certain  drain 
from  the  cellar  of  the  house  where  the 
grantor  resides  to  the  cellar  under  said  store 
building.  Up  to  this  point  the  grantor  has 
used  language  apt  to  create  easements  and 
reservations.  He  desires  to  do  one  thing 
more,  and  that  is  to  prevent  the  erection  of 
any  building  within  a  certain  distance  of  the 
street.  Everything  else  has  been  provided 
for.  Here  the  language  changes,  and  as  to 
this  one  thing  the  deed  is  upon  the  express 
condition  that  this  provision  be  complied 
with.  The  language  is,  "upon  the  express 
condition,"  an  emphatic  form  of  the  expres- 
sion "on  condition."  Whatever  may  be  the 
force  of  this  language  in  a  will  (see  Atty, 
Gen.  v.  W(MP  Chandlers'  Co.  L.  R.  6  H.  L.  1 ; 
Bradstreet  v.  Clark,  21  Pick.  389),  there  can 
be  no  doubt  of  its  usual  meaning  in  a  deed. 
The  phrase  suh  conditions,  or  "on  condi- 
tion," is  one  of  the  three  phrases  by  which, 
without  more,  a  conditional  estate  may  be 
created.  It  is  the  first  one  named  by  Little- 
ton, and  Coke  says  of  it:  "This  is  the  most 
expresse  and  proper  condition  in  deed,  and 
therefore  our  author  beginneth  with  it,"  2 
Co.  Litt.  203  ( a ) ;  Raicson  v.  School  Dist.  No. 
5,  7  Allen,  125,  83  Am.  Dec.  670,  and  authori- 
ties cited.  In  the  deed  before  us  it  applies 
to  one  single  thing  perfectly  plain  and  sim- 
ple. The  common  law  as  to  the  creation  of 
conditional  estates  has  always  been  consid- 
ered a  part  of  our  common  law.  If  we  are 
to  have  such  estates,  it  is  important  that 
there  should  be  the  least  possible  uncertain- 
ty as  to  the  form  of  the  language  to  be  used 
in  creating  them ;  and  when  we  find  in  a  deed 
an  intensified  form  of  the  phrase,  which  from 
the  earliest  times  has  been  regarded  as  "the 
most  expresse  and  proper"  phrase  by  which 
to  create  such  an  estate,  it  is  to  be  assumed, 
in  the  absence  of  anything  appearing  in  the 
deed  to  the  contrary,  that  the  phrase  is  used 
for  its  proper  legal  purpose,  namely,  to  cre- 
ate such  an  estate,  and  that  such  an  estate 
is  thereby  created.  No  doubt  there  is  a  dis- 
position among  courts  to  look  for  something 
in  the  deed  which  shall  modify  the  severity 
of  the  language;  and  sometimes  consider- 
able astuteness  has  been  exercised  in  this 
direction  {Post  v.  Weil,  115  N.  Y.  361,  5  L. 
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R.  A.  422,  22  N.  £.  145;  and  no  doubt  the 
language  is  sometimes  used  wh|n  from  the 
whole  deed  it  sufficientlj  appears  that  it 
oould  not  have  been  intended  in  its  full  tech- 
nical sense,  and  in  such  cases  a  restriction, 
and  not  a  technical  condition,  is  the  result. 
Thus,  in  Sohier  v.  Trinity  Church,  109  Mass. 
1,  19,  the  expression  '*in  trust  nevertheless, 
and  upon  condition  always,"  was  held  not 
to  create  a  condition,  because  ''the  grantors 
were  merely  a  committee  who  had  taken 
their  title  in  trust  for  the  society,  and,  if  it 
were  to  come  back  to  their  heirs  by  forfeit^ 
ure,  it  must  be  held  by  them  in  trust  for 
the  society,  and  thus  would  merely  be  tui'ned 
into  a  trust  estate."  In  Episcopal  City  Mis- 
sion V.  Appleton,  117  Mass.  326,  the  words 
"upon  and  subject  to  the  condition"  preceded 
one  paragraph,  and  the  words  "and  also  up- 
on the  further  condition"  preceded  the  next 
paragraph,  and  they  were  held  not  to  create 
conditions.  As  stated  by  the  court,  there 
was  no  reason  for  giving  to  the  first  phrase 
any  different  meaning  than  that  given  to  the 
other;  and  both  clauses  could  not  be  con- 
strued as  conditions,  because  "upon  that 
construction  a  breach  of  the  first  would,  up- 
on entry  by  the  grantor  or  his  heirs,  forfeit 
the  whole  estate,  and  leave  nothing  in  the 
grantee  to  which  the  last  part  of  the  second 
clause  could  apply."  The  second  clause 
could  "therefore  have  effect  only  by  way  of 
restriction,  and  the  first  clause  must  have  a 
like  interpretation  and  effect."  So,  also, 
where  a  conveyance  is  subject  to  several  con- 
ditions of  varying  importance  regulating 
the  mode  in  which  the  grantee  may  use  and 
enjoy  the  land,  and  it  appears  that  they  are 
imposed  as  a  part  of  the  general  scheme  of 
improvement,  and  therefore  enforceable  in 
equity  by  the  owners  of  the  estates  for  whose 
benefit  they  were  imposed,  they  may  be  con- 
sidered restrictions,  especially  if  one  of  them 
be  of  such  a  nature  as  to  be  regarded  as  a 
personal  stipulation.  Skinner  v.  8hepard, 
130  Mass.  180;  Ayling  v.  Kramer,  133  Mass. 
12.  So,  also,  a  deed  reciting  that  the  -prem- 
ises are  conveyed  subject  to  a  condition  con- 
tained in  a  prior  deed,  and  reciting  the  con- 
dition, may  be  construed,  not  as  reimposing 
the  condition  by  the  grantor,  but  as  convey- 
ing the  title  the  gsantor  had  received  from 
his  predecessor.  Nor  is  the  case  of  Cassidy 
T.  Mason,  171  Mass.  507,  50  N.  £.  1027,  to  be 
understood  as  extending  this  doctrine  fur- 
ther than  as  stated  in  these  two  paragraphs. 
Ayling  v.  Kramer,  133  Mass.  12.  See  Locke 
V.  Hale,  165  Mass.  20,  42  N.  E.  331.  The 
case  at  bar  does  not  come  within  any  excep- 
tion to  the  general  rule  as  to  the  legal  mean- 
ing of  the  phrase  "upon  the  express  condi- 
tion." As  stated  by  f*arkes,  Ch.  J.,  in  Cray 
V.  Blanchard,  8  Pick.  284,  288:  "The  words 
'this  conveyance  is  upon  the  condition'  can 
mean  nothing  more  or  less  than  their  natural 
import.  ...  It  would  be  quite  as  well 
to  say  that  the  words  mean  nothing,  and  so 
ought  to  be  rejected  altogether."  It  must  be 
held,  therefore,  that  the  deed  from  Eaton  to 
the  defendants  conveyed  a  conditional  fee, 
and  that  the  right  of  reverter,  remaining  in 
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the  ^antor  up  to  the  time  of  his  death,  went 
to  his  heirs  or  devisees.  Cray  v.  Bkmehard, 
8  Pick.  284,  288;  Allen  v.  Howe,  105  Mass. 
241;  (hiild  v.  Richards,  16  Gray,  322;  Hay- 
den  V.  Stoughton,  5  Pick.  528;  Austin  v. 
Camhridgejtort,  21  Pick.  215;  Pub.  Stat, 
chap.  127,  §  1. 

Tne  next  question  is  whether  this  condi- 
tion was  imposed  for  the  benefit  of  the  land 
now  held  by  the  plaintiff.  If  it  was,  then  it 
is  immaterial  whether  it  be  in  the  form  of  a 
condition  or  restriction,  so  far  as  respects 
the  right  of  this  plaintiff.  Whitney  v.  Un- 
ion R.  Co.  11  Gray,  359,  71  Am.  Dec.  715; 
Hopkins  v.  Smith,  162  Mass.  444,  38  N.  E. 
1122,  and  cases  therein  cited.  Upon  this 
question  the  case  comes  to  us  in  a  singular 
way,  and  it  is  somewhat  difficult  to  under- 
staind  the  terms  of  the  report.  Upon  the  rec- 
ord before  us  there  is  an  agreed  statement  of 
facts,  and  it  would  seem  that  the  case  was 
submitted  to  the  superior  court  upon  that. 
The  trial  judge  ruled  that  the  clause  in  dis- 
pute is  a  restriction,  then  "found  from  the 
terms  of  the  deed  and  surrounding  circum- 
stances and  situation  that  it  was  not  intend- 
ed by  the  grantor  to  create  a  servitude  for 
the  benefit  of  plaintiff's  land,"  and  then,  by 
consent  of  counsel,  reported  the  case  to  this 
court  upon  the  bill,  answer,  agreed  facts,  and 
his  "flndinffs."  If  his  so-called  "finding"  is 
to  be  re^rded  as  a  finding  of  fact,  and  that 
findine  is  to  stand,  then  &ere  is  no  case  for 
the  plaintiff.  The  parties,  howevA,  have 
treated  the  matter  as,  in  substance,  a  ruling 
in  law,  and  we  therefore  assume  it  was  in- 
tended as  such,  and  that  the  case  is  before 
us  upon  the  bill,  answer,  and  agreed  facts. 
The  burden  is  upon  the  plaintiff  to  show  that 
the  condition  in  the  deed  to  the  defendants 
created  a  servitude  or  right  in  the  nature  of 
an  easement,  which,  by  implication,  is  made 
appurtenant  to  his  land.  The  rule  is  stated 
in  Whitney  v.  Union  R,  Co.  11  Gray,  359,  71 
Am.  Dec.  715,  to  be  that,  when  "it  appears  by 
a  fair  interpretation  of  the  words  of  a  grant 
that  it  was  the  intent  of  the  parties  to  create 
or  reserve  a  right  in  the  nature  of  a  servi- 
tude or  easement  in  the  property  granted  for 
the  benefit  of  other  land  owned  by  the  gran- 
tor, and  originally  forming,  with  the  land 
conveyed,  one  parcel,  such  right  will  be 
deemed  appurtenant  to  the  land  of  the  gran- 
tor, and  binding  on  that  conveyed  to  the 
grantee ;  and  the  right  and  burden  thus  cre- 
ated will  respectively  pass  to  and  be  binding 
on  all  subsequent  grantees  of  the  respective 
lots  of  land."  But  whether  the  condition 
was  intended  to  create  merely  a  personal 
right  or  an  easement  appurtenant  to  some 
other  land  is  always  a  question  of  intent.  As 
stated  in  Seals  v.  Case,  138  Mass.  138:  "It 
is  always  a  question  of  the  intention  of  the 
parties;  and,  in  order  to  make  this  rule  ap- 
plicable, it  must  appear  from  the  terms  of 
the  grant  or  from  the  situation  and  sur- 
roimding  circumstances  that  it  was  the  in- 
tention of  the  grantor  in  inserting  the  re- 
striction [condition]  to  create  a  servitude  or 
right  which  should  inure  to  the  benefit  of 
the  plaintiff's  land,  and  should  be  annexed 
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to  it  «8  aa  appurtenance.''    There  is  no  lan- 
guage in  the  deed  expressly  stating  that  this 
condition  waa  inserted  for  the  benefit  of  the 
remaining  land.    It  would  have  been  easy  to 
saj  thai  it  waa  so  inserted  if  that  had  been 
the  intention  of  the  grantor.    This  omis- 
sion ia  rendered  more  significant  when  it  is 
obacrred  that  the  right  of  way  which  is  re- 
serred  in  the  deed  is  "to  be  used  in  common 
by  the  owners  of  the  estate  on  either  side 
thereof,"    thereby   showing   that  when    the 
grantor  intended  to  make  a  reservation  for 
the  benefit  of  his  remaining  lot  he  appreciat- 
ed the  importance  of  makmg  that  intention 
dear,  and   knew  how  to  do  it^    We  must 
therefore  look  into  the  situation  and  attend- 
ant circumstances.    It  is  not  a  case  where 
the  owner  of  land  adopts  a  scheme  or  plan 
for  its  improvementy  dividing  it  into  house 
tots,  and  inserting  in  the  various  deeds  imi- 
form  restrictions  as    to    the    purposes  for 
which  the  land  may  be  used,  such  restrictions 
upon  each  being  intended  for  the  benefit  of 
the  other  lots,  and  is  therefore  not  included 
in  the  class  of  cases  of  which  Whitney  v.  Un- 
ion R.  Co.  11  Gray,  359,  71  Am.  Dec.  715, 
and  Hopkins  v.  Smith,  162  Mass.  444,  38  N. 
E.  1122,  are  examples.     And  the  case  is  still 
farther  distinguishable  from  many  of  these 
eases  by  the  fact  that  in  them  there  is  ex- 
press language  in  the  deeds  showing  an  in- 
tention to  create  the  easement  for  the  benefit 
of  other  land.    And  the  case  is  unlike  Peck 
V.  Contoay,   119  Mass.   546.    In  that  case 
there  was  a  reservation,  and  not  a  condition, 
And  the  grantor  could  have  no  interest  in  the 
reservation  other  than  as  connected  with  his 
remaining   land.    In  this  present  case  the 
«7antor  retained  an  interest  in  the  land  sold 
to  the  defendants,  and  after  the  sale  of  the 
remaining  land  the  right  of  reverter  in  the 
def aidant's  land  still  remained  in  his  heirs 
or  devisees.     It  appears   that  the  grantor 
was  an  invalid,  and  that  he  usually  sat  at  a 
window,  from  which  he  had  a  good  view  of 
the  street;  and  that  while  negotiations  were 
pending  between   him   and   the  defendants, 
and  prior  to  the  deliverv  of  the  deed,  he  told 
them  that  if  he  sold  tne  property  to  them 
he  did  not  wish  his  view  of  the  street  from 
that  window  cut  off,  and  he  should  have  some 
clause  inserted  in  l^e  deed  to  prevent  this; 
and  when  the  deed  was  delivered  he  told  the 
defendants  he  had  put  in  a  clause  so  that  his 
view  of  the  street  from  the  window  should 
not  be  cut  off.    He  was  sick,  and  desired  to 
have  the  view  from  the  window  remain  un- 
impaired so  long  as  he  should  live  where  he 
then  lived.    He  was  looking  out  for  his  per- 
sonal  comfort  while  in   occupancy  of   the 
house,  but  that  purpose  is  perfectly  consist- 
ent with  the  view  that  he  was  not  making 
any  provision  for  the  future  occupant.     It 
nuy  be  admitted  that  it  wonld  be  for  the 
benefit  of  the  plaintiff's  land  to  have  the  con- 
dition observed,  but  the  real  question  is,  Was 
it  the  intention  of  the  grantor  that  the  right 
to  have  it  thus  observed  should  be  an  appur- 
tenance to  that  land?     On  this  question  we 
may  properly  take  into  consideration   the 
manner  in  which  he  protected  himself.    In 
the  ease  of  a  restriction  or  reservation  the 
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person  who  creates  the  restriction  stands  as 
a  rule,  absolutely  indifferent  to  its  observ- 
ance, except  as  he  may  be  interested  as  own- 
er of  some  adjoining  land.    But  it  is  other- 
wise in  the  case  of  a  condition.    The  owner 
of  the  right  of  reverter  has  an  interest  in  the 
land  conditioned  entirely  independent  of  the 
benefit  of  other  land  owned  by  him  or  any 
other  person.     It  is  a  right  personal  to  him 
and  his  heirs  or  devisees.    Indeed,  in  ancient 
times  conditions  were,  as  a  rule,  of  such  a 
nature  that  their  observance  or  violation  was 
of  no  benefit  or  damage  whatever  to  any  oth- 
er land  than  that  upon  which  the  condition 
was  imposed,  and  the  only  persons  interested 
were  the  owners  of  the  defeasible  estate  on 
the  one  hand  and  the  owner  of  the  right  of 
reverter  on  the  other.    See  note  84  Butl.  Co. 
Litt.  201(a).    In  this  very  case  the  owner 
of  the  right  of  reverter  could,  in  any  event, 
enter  for  breach  of  condition,  and  hold  the 
land  free  from  condition  as  of  his  original 
estate  as  against  the  whole  world,  unless,  in- 
deed, an  exception  be  made  in  favor  of  the 
plaintiff.    The  only  circumstances  here  re- 
lied upon  as  showing  that  the  grantor  in- 
tended to  create  this  conditional  estate  for 
the  benefit  of  his  remaining  land  is  that  he 
was  occupying  it  as  a  homestead  at  the  time 
of  the  grant,  and  that  it  would  be  benefited 
by   the  observance   of   the  condition.    But 
these  facts  are  just  as  consistent  with  the 
idea  that  the  grantor  intended  that  this  re- 
maining land  should  have  the  benefit  of  the 
condition  only  so  long  as  he  pleased,  whether 
occupied  by  him  or  not,  and  that  at  ail  times 
the  right  of  reverter  should  remain  unim- 
paired in  him  or  his  heirs.    Upon  full  con- 
sideration of  this  whole  deed  in  the  light  of 
the  attendant  circumstances,  we  think  that 
the  plaintiff  has  failed  to  show  that  this  con- 
dition was  created  for  the  benefit  of  the 
plaintiff's  land.    We  are  aware  that  in  other 
states  there  have  been  decisions  that  may 
seem  to  be,  and  perhaps  are,  in  conflict  with 
this  decision,  although  we  are  inclined  to 
think  that  upon  full  examination  the  differ- 
ence may  be  more  seeming  than  real,  and 
that  the  difference  of  result  arises  rather 
from  a  difference  in  the  facts  than  from  any 
difference  as  to  well-recognized  legal  or  equi- 
table principles.     See  Clark  v.  Martin,  49 
Pa.  289;  Watroue  v.  Allen,  57  Mich.  362,  58 
Am.  Rep.  363,  24  N.  W.  104 ;  Post  v.  Weil, 
116  N.  Y.  361,  5  L.  R.  A.  422,  22  N.  E.  145, 
But,  however  that  may  be,  we  think  a  deci- 
sion for  the  plaintiff  on  the  facts  of  this  case 
would  be  extending  the  doctrine  of  Whitney 
V.  Union  R.  Co,  11  Gray,  369,  71  Am.  Dec.  715, 
and  of  similar  cases  in  this  commonwealth, 
beyond  its  legitimate  scope,  and  much  fur- 
ther than  it  ought  to  go.    The  case  is  rather 
to  be  classed  with  such  cases  as  Badger  v. 
Boardman,  16  Gray,  559;  Jewell  v.  Lee,  14 
Allen,  145,  92  Am.  Dec.  744 ;  Sharp  v.  Ropes, 
110   Mass.   381;    Dwna  v.   Wentivorth,   111 
Mass.  291.    It  seems  to  us  that  in  all  these 
cases  it  is  better  to  get  at  the  intention  of  the 
grantor  from  the  language  of  the  deed  inter- 
preted in  the  light  of  the  attending  circum- 
stances than  to  conjecture  the  intent  from 
the  circumstances,  and  then  to  make  the  Ian- 
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guage  of  the  deed  bend  to  that.    The  declara- 
tions of  Eaton  after  the  delivery  of  the  deed 
were  properly  excluded. 
Bill  diamiased. 

Morton,  J.,  dissenting: 

There  is  no  doubt  that  there  are  words  in 
the  clause  in  question  express  and  apt  to  cre- 
ate a  condition  at  common  law,  and  that  es- 
tates upon  condition  are  a  well-known  form 
of  estate.  But  that  does  not  assist  us  much 
in  the  construction  of  the  clause.  There 
never  has  been  any  hard  and  fast  rule  that 
words  express  and  apt  to  create  a  condition 
at  common  law  in  a  deed  should  always  be 
so  construed.  From  the  time  of  Lord  Coke, 
if  not  before,  such  words  have  received  a 
diiTerent  construction  when  required  in  or- 
der to  promote  the  obvious  intent  and  pur- 
pose of  the  parties.  Co.  Litt.  203;  Crom- 
weVa  Case,  2  Coke,  70;  Shep.  Touch.  122; 
2  Bl.  Com.  Sharswood's  ed.  §  161,  note  1. 
The  converse  has  been  equally  true.  Words 
not  apt  to  create  a  condition  in  a  deed  at 
common  law  have  been  construed  as  creating 
one  when  such  appeared  to  be  the  intention 
of  the  parties,  and  the  language  admitted  of 
such  a  construction.  Shep.  Touch.  123. 
Neither  does  the  law  look  with  especial  favor 
upon  estates  on  condition.  ''Conditions  sub- 
sequent," it  is  said  by  Chancellor  Kent,  "are 
not  favored  in  law."  4  Kent,  Com.  9th  ed. 
§  129.  They  are  strictly  construed  against 
parties  seeking  to  enforce  them,  and  equity 
aiTords  relief  in  various  cases  from  forfeiture 
for  a  breach  of  them.  Bradatreet  v.  Clark, 
21  Pick.  389;  MerHfield  v.  CoUeigh,  4  Cush. 
178;  Lundin  v.  Schoeffel,  167  Mass.  466,  470, 
45  N.  E.  933,  and  cases  cited;  lAlley  v.  Fifty 
Aaaociatea,  101  Mass.  432.  These  doctrines 
have  been  long  and  well  settled.  And  they 
have  led  this  court  and  other  courts  fre- 
quently to  construe  so-called  "conditions" 
not  according  to  the  strict  meaning  of  the 
words  used,  but  in  such  a  manner  as  to  carrv 
out  the  intentions  of  the  parties  as  mani- 
fested by  a  fair  interpretation  of  the  lan- 
guage when  viewed  in  the  light  of  the  attend- 
ant circumstances.  If  it  appeared  that  the 
parties  intended  to  create  an  estate  upon 
condition,  effect  has  been  given  to  the  inten- 
tion. If  it  appeared  that  some  other  right 
or  obligation  was  intended  to  be  created,  the 
language  has  been  construed  accordingly. 
The  matter  has  been  regarded  as  one  of  sub- 
stance, rather  than  of  form ;  and  the  cardinal 
rule  of  construction  has  been,  not  to  ascer- 
tain the  effect  in  regard  to  estates  upon  con- 
dition, but  to  ascertain  and  enforce  the  in- 
tention of  the  parties  so  far  as  it  could  be 
done  consistently  with  established  rules.  In 
numerous  cases,  for  one  reason  or  ahothcr, 
words  apt  to  create  a  condition  at  common 
law  in  a  deed  have  been  interpreted  as  mean- 
ing something  else, — limitations,  covenants, 
restrictions,  easements,  servitudes,  and 
trusts, — because  it  was  thought  that  such  a 
construction  would  best  conform  to  and  car- 
ry out  the  intention  of  the  parties.  Cassidi/ 
V.  Maaon,  171  Mass.  507,  50  N.  E.  1027 ;  Hop- 
Una  V.  Smith,  162  Mass.  444,  38  N.  E.  1122; 
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Ayling  v.  Kramer,  133  Mass.  12;  Skinner  v. 
Shepard,  130  Mass.  180;  Jeffriea  v.  Jeffries^ 
117  Mass.  184;  Epiacopal  City  Miaaion  t. 
Appleton,  117  Mass.  326;  Sohier  v.  Trinity 
Church,  109  Mass.  1,  19;  Chapin  v.  Ilarria, 
8  Allen,  594;  Parkvr  v.  Nightingale,  6  Allen. 
341,  83  Am.  Dec.  632;  Poat  v.  Wcil^  115  N. 
Y.  361,  6  L.  R.  A.  422,  22  N.  E.  145;  Avery 
V.  Keto  York  C.  d  H,  R.  R.  Co.  106  N.  Y.  142. 
12  N.  E.  619;  Clark  v.  Martin,  49  Pa.  289: 
Watroua  v.  Allen,  57  Mich.  302,  58  Am.  Rep. 
363,  24  N.  W.  104 ;  Lake  Erie  d  W.  R.  Co.  v. 
Prieat,  131  Ind.  413,  31  N.  E.  77 ;  Wierv.Kiw- 
mona,  55  Wis.  637,  13  N.  W.  873;  Fuller  v. 
Artfw,  45  Vt.  400;  Milla  v.  Davison,  54  N.  J. 
^q.  669,  35  L.  R.  A.  113^  35  Atl.  1072: 
Necly  V.  Hoakina,  84  Me.  386,  24  Atl.  S}^2. 
The  decisions  in  which  this  has  been  done 
have  not  been  confined  to  any  particular  class 
of  cases,  such  as,  for  instance,  building 
schemes  and  plans  of  general  improvement ; 
but  the  rule  has  been  applied  in  other  cases, 
and  has  been  recognized  in  cases  where  it  was 
not  applied.  It  is  an  application  to  condi- 
tions in  deeds  of  the  rule  adopted  in  regard 
to  other  written  instruments,  namely,  to  so 
construe  them  as  best  to  promote  to  obviouf^ 
intent  and  purpose  of  the  parties.  Mcrri- 
field  V.  Cohleigh,  4  Cush.  178.  It  is  the  same 
principle  which  has  led  to  the  construction  of 
a  deed  intended  to  take  effect  in  futuro,  as  a 
covenant  to  stand  seised  ( Trafton  v.  Haxoea, 
102  Mass.  541,  3  Am.  Rep.  494),  and  is,  I 
think,  a  sound  and  sensible  rule,  and  one  cal- 
culated to  do  justice  between  parties.  The 
question,  then,  is,  it  seems  to  me,  How  shall 
this  clause  be  construed  in  the  light  of  ad- 
judged cases  in  this  and  other  courts,  and  in 
the  light  of  the  attendant  circumstances  at 
the  time  of  the  execution  of  the  deed?  The 
latest  case  in  this  court  in  which  the  con- 
struction of  a  condition  in  a  deed  has  been 
considered  is  Caaaidy  v.  Maaon,  171  Mass. 
507,  50  N.  E.  1027.  There  were  three  deeds, 
each  having  a  clause  that  contained  language 
apt  to  create  a  condition  at  common  law.  In 
the  first  deed  the  language  was,  'Trovided. 
that  no  building  shall  be  erected  on  said  lots 
of  land,  or  either  of  them,  within  10  feet  of 
the  streets  as  exhibited  on  said  plan."  In 
the  second  it  was,  "On  condition  that  no 
building  shall  ever  be  erected  on  said  lot  with- 
in 10  feet  of  said  plan  [«tc]  as  laid  down  on 
said  plan."  And  in  the  third  it  was,  "The 
premises  are  sold  subject  to  the  condition 
that  no  building  shall  ever  be  erected  on  the 
granted  premises  within  less  than  10  feet 
from  said  street."  It  will  be  seen  that  the 
object  of  each  provision  was  the  same  as 
here,  namely,  to  prevent  the  erection  of  build- 
ings within  a  certain  distance  of  the  street, 
and  that  words  the  most  apt  to  create  a  con 
dition  at  common  law  were  used,  namely, 
"provided,"  "on  condition,"  and  "subject  t-n 
the  condition."  There  is  nothing  in  the  casf 
as  reported  or  in  the  papers  on  file  that  show^ 
that  the  provisions  were  inserted  as  part  of 
a  general  scheme  or  plan  of  improvement, 
and  the  opinion  does  not  purport  to  go  on 
that  ground.  All  of  the  justices  sitting  con- 
curred, so  far  as  appears,  in  the    opinion. 
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vhich  iras  written  by  the  late  chief  justice. 
It  was  held  that  the  provifiions  should  be  con- 
strued as  restrictions,  and  not  as  conditions. 
It  is  not  really  attempted,  as  1  understand 
it,  to  distinguish  that  case  from  this.    It 
would  seem  that  the  remark  of  Lord  Ellen- 
borough  in  Proprietors  of  Liverpool  Water- 
worka  t.  Atkinson,  6  East,  507,  was  applica- 
ble:   **With  a  decided  case  exactly  in  point, 
it  would  be  extraordinary  if  we  were  to  ap- 
ply a  different  rule   of  construction."     In 
Hopkins  v.  Smith,  162  Mass.  444,  38  N.  E. 
1122,  the  provision  that  was  the  subject  of 
consideration  was  expressed  in  the  form  of  a 
condition  with  what  was  in  effect  a  clause  of 
forfeiture  and  reverter,  but  the  court  held 
that  it  constituted    a   restriction    for    the 
knefit  of  the  purchasers  of  other  lots.     This 
iise,  with  Cassidy  v.   Mason,   supra,   illus- 
irates    the    tendency  of    this    court,   and 
i«how8  the  extent  to  which  it  has  gone  in 
recent  decisions  in  the  construction  of    so- 
called  "conditions."     In  Ayling  v.  Kramer, 
133  Mass.  12,  a  condition   that   "the   front 
line  of  the  building  which  may  be  erected  on 
the  said  lot  shall  be  placed  on  a  line  parallel 
with  and  10  feet  hack  from    said    Newton 
i^treet**  was  held  to  constitute  a  restriction. 
The  decision  was  put  on  the  ground  that  th^ 
<-ondition  was  imposed  as  a  part  of  a  gen- 
eral scheme  of  improvement.  But  conditions 
are  construed  as  restrictions  in  such  cases, 
not  because  courts  have  any  special  fondness 
for  or  leaning  towards  building  schemes  or 
plans  of  general  improvement,  but  because 
it  would  be  inequitable  and  unjust,  as  against 
the  owners  of  adjoining  and  neighboring  es- 
tates, to  construe  them  otherwise,  and  to  per- 
mit a  party  taking  an  estate  with  notice  of 
a  Talid  agreement  respecting  its  mode  of  use 
and  occupation  towards  such  estates  to  avoid 
it    Whitney  v.  Union  R.  Co.  11  Gray,  359, 
71  Am.  Dec.  715;  Parker  v.  Nightingale,  6 
Allen,  341,  83  Am.  Dec.  632.    It  is  ditticult 
to  see  why  such  reasoning  does  not  apply  as 
well  between  two  as  between  twenty,  or  why, 
if  it  is  inequitable  and  unjust  to  permit  a 
party  to  avoid  his  agreement  when  there  are 
ten  estates  to  be  affected,  it  is  not  also  in- 
equitable and  unjust  when  there  is  only  one 
estate  to  be  affected.     See  also  Jeffries  v. 
J^nes,  117  Mass.  184,  in  which  the  clause, 
''provided,  that  the    roof    of    the    aforesaid 
stable  shall  never  be  raised  more  than  13  feet 
ahove  Olive  street,"  in  each  of  three  deeds  of 
three  adjacent  lots  from  a  common  grantor, 
was  held  to  constitute  a  restriction  on  each 
lot  in  favor  of  the  other  two.     In  Skinner  v. 
.Sfccpard,  130  Mass.  180,  and  Episcopal  City 
if iwion  V.  Appleton,  117  Mass.  326,  there 
was  no  building  scheme  or  plan  of  general  im- 
proTement.    The  respective  deeds  contained 
huildiii|r  limitations  in  the  form  of  condi- 
tions.  They  were  construed  as  restrictions, 
f«r  reiaons  there  given.     See  also  Parker  v. 
Poit  V.  Weil,  115  N.  Y.  361,  6  L.  R.  A.  422, 
and  Uerrificld  v.  Cohleigh,  4  Cush.  178.     In 
P'itt  V.  Weil,  115  N.  Y.  361,  5  L.  R.  A.  422, 
^  N.  E.  145,  the  owners  of  two  adjoining 
farms  conveyed  one  subject  to  this  provision: 
"l^ovided,  always,  and  these  presents    are 
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upon  this  express  condition,  that  the  afore- 
said premises  shall  not,  nor  shall  any  part 
thereof,     ...     be  at  any  time  hereafter 
used  or  occupied  as  a  tavern  or  public  place 
of  any  kind."     It  was  held  that  the  provi- 
sion constituted  a  restriction  for  the  benefit 
of  the  adjoining  property.     See  also  Avery  v. 
New  York  C.  d  H,  R,  R.  Co,  106  N.  Y.  142,  12 
N.  E.  619.     In  Clark  v.  Martin,  49  Pa.  289, 
the  owner  of  two  adjoining  lots,  who  resided 
on  one,  conyeyed  the  other  "upon  this  express 
conditiofi,  nevertheless,  that  the  said    .     .    ; 
their  heirs  or  assigns,    shall  not   build    or 
erect,     ...    on  any  part  of  the  hereby 
granted  lot  of  ground,  beyond  the  distance 
of  65  feet  from  the  said  Eighth  street,  any 
buildings    whatsoever,    other    than    privies, 
milk  or  bathing  houses,  and  walls  or  fences 
not  exceeding  the  height  of  10  feet  from  the 
level  of  the  ground."     It  was  held  that  it  was 
the  duty  of  the  defendant  not  to  build  in  vio- 
lation of  the  condition,  and  that  this  duty 
was  reserved  to  the  original  grantor,  not  as  a 
mere  personal  obligation,  but  for  the  benefit 
of  the  adjoining  land ;  Chief  Justice  Lowrie, 
who  wrote  the  opinion,    saying,    ''Common 
sense  cannot  doubt  its  purpose," — ^meaning 
the  purpose  of  the  condition,  and  that  it  was 
to  benefit  the  adjoining  land.    In  Watrous 
V.  Allen,  57  Mich.  362,  68  Am.  Rep.  363,  24 
N.  W.  104,  the  deed  was  upon  "the  express 
condition"  that  if  the  grantees,  their  heirs 
and  assigns,  should  at  any  time  sell  or  keep 
for  sale  spirituous  or  intoxicating    liquors, 
the  title  of  the  premises  should  thereupon 
cease  and  revert  to  the  grantor,    his    heirs 
and  assigns,  and  it  should  be  lawful  for  them 
to  enter  and  expel  the  grantees    and    their 
heirs  and    assigns.    ,It   appeared    that    the 
grantor  was  the  owner  of  a  large  amount  of 
real  estate  in  the  vicinity  of  and  contiguous 
to  the  granted  premises,  and  that  the  same 
had  been  platted ;  but  it  did  not  appear  that 
any  of  the  other  lots  had  been  sold,  or  that, 
if  sales  had  been  made,  the  deeds  contained 
provisions  uniform  with  that  above  referred 
to.     It  was  held  that  the  condition  could  be 
enforced  in  equity  as  an  agreement  by  one  who 
had  succeeded  to  the  title  of  the  original 
grantor  to  the  adjoining    and    neighboring 
land  against  one  who  had  succeeded  to  the 
title  of  the  original  grantee.     See  also  Fuller 
V.  Arm«,  45  Vt.  400;  Lake  Erie  d  W.  R.  Co, 
V.  PHest,  131  Ind.  413,  31  N.  E.  77 ;  Wier  v. 
Simmons,  65  Wis.  637,  13  N.  W.  873. 

It  seems  to  me  that  the  case  of  Cassidy  v. 
Mason,  171  Mass.  507,  50  N.  E.  1027,  and  the 
other  cases  to  which  I  have  referred,  are  de- 
cisive of  this.  In  the  present  case,  at  the 
time  of  the  conveyance  to  the  defendants, 
their  grantor  owned  and  occupied  as  a  home- 
stead the  premises  now  belonging  to  the 
plaintiff,  and  adjoining  on  the  north  those 
of  the  defendants.  The  premises  were  both 
situated  on  the  easterly  side  of  Central 
street,  in  Leominster.  On  the  premises  con- 
veyed to  the  defendants  the  only  building,  so 
far  as  appears,  was  a  store  two  stories  high 
and  221/2  feet  from  the  street  line.  On  those 
retained  by  the  defendants*  grantor  was  the 
dwelling  house  occupied  by  him.    This  was 
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considerably  nearer  the  street  than  the  store, 
and  was,  as  appears  from  the  scale  to  which 
the  plan  is  drawn,  about  S5  feet  south  of  the 
store.  It  appears — ^though  I  doubt  whether 
it  is  of  importance — that  the  defendant's 
grantor  was  an  invalid,  and  from  the  window 
at  which  he  usually  sat  there  was  a  good 
view  of  Central  street,  which  was  the  main 
street  of  Leominster.  The  defendants  have 
built  out  to  the  street  line,  although  they 
were  notified  by  the  plaintiffs  not  to  do  so, 
and  though  their  deed  prohibits  them  from 
doing  so.  I  lay  on  one  side  the  declarations 
of  defendants'  grantor  made  before  and  after 
and  at  the  time  of  the  execution  and  delivery 
of  the  deed.  They  do  not  serve  to  identify 
the  subject-matter,  or  to  explain  the  situa- 
tion of  the  parties  and  the  attendant  circum- 
stances when  the  deed  was  executed,  and  de- 
livered. They  are  declarations  by  the  grant- 
or respecting  his  purpose  in  having  the 
clause  inserted,  and  as  such,  it  seems  to  me, 
are  clearly  inadmissible.  Harlow  v.  Thorn- 
08,  15  Pick.  66;  Noble  v.  Boaworih,  19  Pick. 
314;  Davis  v.  Ball,  6  Gush.  505,  53  Am.  Dec. 
53;  Miller  v.  Waahhum,  117  Mass.  371;  Si- 
manovich  v.  Wood,  145  Mass.  180,  13  N.  £. 
391;  Lilienihal  v.  Suffolk  Brewing  Co.  154 
Mass.  185,  12  L.  R.  A.  821,  28  N.  E.  151 ; 
AdOfM  V.  Morgan,  150  Mass.  143,  22  N.  E. 
708;  Birk  v.  Ela,  163  Ma«s.  394,  40  K.  E. 
183.  It  is  plain  that  the  object  of  the  so- 
called  "condition"  was  to  prevent  the  defend- 
ants from  doing  what  they  have  done,  and 
to  prevent  them  from  doing  it  at  any  time, 
either  during  the  grantor's  life  or  after- 
wards. The  language  is,  "that  said  Wilder 
and  Hills,  their  heirs  and  assigns,  shall  never 
erect  any  building  nearer  the  street  line," 
etc.  The  prohibition  expressly  extends,  not 
only  to  Wilder  and  Hills,  but  to  their  heirs 
and  assigns, — ^to  all  who  shall  take  through 
them.  When  Wilder  and  Hills  took  their 
deed,  they  thereby  agreed  for  themselves  and 
their  heirs  and  assigns  that  they  would  never 
build  any  nearer  the  street  line  than  the 
store  then  was.  The  right  and  obligation 
thus  created  were  not  limited  to  the  lives  of 
the  grantor  and  grantees,  and  were  not  tem- 
porary in  character,  but  were  to  continue  in- 
definitely, and  were  permanent.  Which 
then,  is  the  more  reasonable,  that  they  were 
created  for  the  benefit  of  the  adjoining  es- 
tate, or  for  the  personal  benefit  of  the  grant- 
or? It  is  possible,  perhaps,  to  think  of  the 
granter  as  speculating  upon  possibilities  of 
reverter  and  rights  of  re-entry,  and  as  paus- 
ing to  consider  the  differences  between  reser- 
vations and  conditions,  but  it  is  not  likely 
that  he  did  so.  It  must  have  been  plain  to 
him,  as  to  everyone  else,  that  no  one  could 
have  as  much  interest  in  having  the  space 
between  the  stere  and  the  street  kept  open  as 
the  owner  and  occupant  of  the  adjoining 
premises,  and  that  his  interest  would  consist 
in  the  fact  that  he  was  such  owner  and  occu- 
pant. This  would  apply  to  the  grantor  as 
well  as  to  his  successors  in  title.  The  gran- 
tor was  not  thinking  of  a  personal  right  or 
privilege.  He  was  dealing  with  property  and 
righte  of  property,  not  with  personal  righte. 
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That  is  shown  by  what  was  conveyed,  and 
by  the  reservations  of  the  righte  of  way  and 
drainage.  It  is  fair  to  assume  that  the  scriv- 
ener who  drew  the  deed  knew  that  rights 
could  be  created  for  the  benefit  of  an  adjoin- 
ing estete  as  well  in  the  form  of  a  condition 
as  in  the  form  of  a  reservation  or  restriction. 
To  assume  otherwise  would  be  to  suppose 
that  he  was  ignorant  of  numerous  cases  in 
which  this  court  has  so  held,  and  of  long-es- 
tablished rules.  The  change  from  the  lan- 
guage of  reservation  to  that  of  condition  was 
not  for  the  purpose  of  altering  the  nature  of 
the  right,  but  to  express  in  the  strongest 
terms  that  the  estate  which  he  was  convey- 
ing should  remain  subject  forever  to  an  ease- 
ment of  light,  air,  and  prospect  in  favor  of  the 
other  estate.  He  does  this  by  making  the 
conveyance  i}pon  the  express  condition  that 
the  grantees,  their  heirs  and  assigns,  shouhl 
never  build  nearer  the  street  line  than  the 
store  then  was.  The  reasoning  of  the  court 
in  Peck  v.  Conway,  119  Mass.  546,  where  the 
grantor  occupied  as  a  homestead  a  lot  adjoin- 
ing that  which  he  conveyed,  seems  to  me  ap- 
plicable. "It  is  difficult,"  says  the  courts  "to 
see  how  he  [the  grantor]  would  have  any 
interest  in  restricting  the  use  of  the  land 
sold  except  as  owner  of  the  house  lot  which 
he  retained.  The  nature  of  the  restriction 
also  implies  that  it  was  intended  for  the 
benefit  of  this  lot.  A  prohibition  against 
building  on  the  land  sold  would  be  obviously 
useful  and  beneficial  to  this  lot,  giving  it  the 
benefit  of  better  light  and  air  and  prospect 
(this  is  ite  apparent  purpose) ;  while  it 
would  be  of  no  appreciable  advantage  for  any 
other  purpose.  The  fair  inference  is  that 
the  parties  intended  to  create  this  easement 
or  servitude  for  the  benefit  of  the  adjoining 
estate."  It  is  true  that  in  that  case  the 
right  was  created  by  reservation.  But  no 
stress  was  laid  on  that  fact,  and  personal 
rights  may  be  created  as  well  by  reservation 
or  restrictions  as  by  conditions.  The  ques- 
tion was  whether  the  right  was  a  personal 
right  or  was  appurtenant  to  the  adjoining 
land,  and  the  court  was  led,  from  the  situa- 
tion and  manner  of  occupation  of  the  two  es- 
tates, to  hold  that  the  right  was  not  a  per- 
sonal right,  but  constituted  an  easement  in 
favor  of  the  adjoining  estate. 

It  is  to  be  noted  also  that  there  are  no 
words  of  re-entry,  reverter,  or  forfeiture  in 
the  clause  which  we  are  considering.  Such 
words  are  not  necessary  to  constitute  an  es- 
tate upon  condition.  But,  if  the  grantor  had 
intended  to  create  a  personal  right  in  him- 
self and  his  heirs  and  devisees  in  distinction 
from  the  righte  of  way  and  drainage  created 
by  reservation,  it  is  not  improbable,  to  say 
the  least,  that  he  would  have  added  words  so 
characteristic  of  estetes  upon  condition.  The 
cases  of  Badger  v.  Boardman,  16  Gray,  550 ; 
Jewell  V.  Lee,  14  Allen,  145,  92  Am.  Dec. 
744;  Sharp  v.  Ropes,  110  Mass.  381;  and 
Dana  v.  Wenttoorth,  111  Mass.  891, — are 
clearly  distinguishable  from  this.  This  is 
a  case  as  in  Peck  v.  Conway,  119  Maes.  54G. 
and  Clark  v.  Martin,  49  Pa.  289,  •f  a  grantor 
owning  and  occupying  a  homestead,  and  own- 
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ing  and  etnyeying  an  adjoining  lot  subject 
to  a  building  limitation.  Naturally  the  lim- 
itation would  be  intended  for  the  boiefit  of 
the  bomesiead.  In  Peck  v.  Conway,  119  Mass. 
546,  the  adjoining  lot  was  vacant.  In  Clark 
T.  MarHn,  49  Pa.  289^  there  was  a  house  up- 
on it.  In  the  present  case  there  was  a  store 
upon  it^  which  stood  further  back  from  the 
street  tiian  the  homestead  occupied  by  the 
grantor,  thereby  giving  the  homestead  in- 
creased light,  air,  and  prospect,  which  it  was 
the  manifest  object  of  the  condition  to  re- 
tain. In  neither  Badger  v.  Boardman,  Jew- 
eU  T.  Lee,  Sharp  v.  Ropes,  nor  Dana  v.  Went- 
worth,  were  the  circumstances  surrounding 
the  parties  when  their  deeds  were  made  at 
all  similar  to  those  surrounding  the  parties 
when  the  deed  in  this  case  was  made.  I  think, 
therefore,  that  whether  the  provision  is 
called  a  "condition"  or  a  "restriction,"  the 
plaintiff,  as  owner  of  the  adjoining  premises, 
is  entitled  to  the  benefit  of  it,  and  Uiat  a  de- 
cree should  be  entered  in  his  favor. 


rlton  and  Iiatlirop,  JJ.,  concur  in 
this  opinion. 


RICHARDSON 

V. 

Inhabitants  of  DANVERS. 


( 


.Mass.. 


) 


A  bievrele  !■  not  witlilii  tite  meanlnar  of 
m  fltatnte  passed  In  1786,  requirlnflr  hlgh- 
wsjB  to  be  kept  reasonably  safe  for  carriages. 

(Jane  21,  1900.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  bean  received  through  a  defect 
in  the  highway  which  resulted  in  a  judg- 
ment in  plaintiff's  favor.     Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  P.  Monlton  for  plaintiff. 

Mr,  Ihusiel  N.  Crowley  for  defendant. 

Latlirop,  J.,  delivered  the  opinion  of  the 
eonrt: 

The  plaintiff,  while  riding  a  bicycle  on  a 
highway  which  the  defendant  was  bound  to 
keep  in  repair,  encountered  a  depression  in 
the  way,  and  fell  from  her  wheel  and  was  in- 
jnred.  The  jury  returned  a  verdict  in  her 
favor,  and  the  case  comes  before  us  on  sever- 
al exceptions  to  the  exclusion  of  evidence, 
and  to  the  refusal  of  the  court  to  rule  that 
t  bicyde  is  not  a  carriage,  within  the  mean- 
ing of  Pub.  Stat.  chap.  52,  §  1.  The  statute 
in  ^estion  provides  that  highways  and  oth- 
er ways  named  shall  be  kept  in  repair,  at 
the  expeose  of  the  town«  city,  or  place  where 
ibqr  are  situated,  "so  that  the  same  may  be 

Nera — For  law  as  to  bicycles,  see  Taylor  v. 
Unloa  Traction  Co.  (Pa.)  47  L.  R.  A.  280,  and 
not€. 

As  te  bicycle  paths,  see  State  v.  Bradford 
(HlikB.)  47  U  B.  A.  144. 
MUE.A. 


reasonably  safe  and  convenient  for  travelers, 
with  their  horses,  teams,  and  carriages  at  all 
seasons  of  the  year."  This  statute  was  en- 
acted in  1786j  and  has  been  in  force  ever 
since.  Stat.  1786,  chap.  81,  §  1;  Rev.  Stat, 
chap.  25,  §  1 ;  Gen.  Stat.  chap.  44,  S  1  >  Stat. 
1877,  chap.  234.  The  question,  then,  is 
whether  a  bicycle  is  a  carriage,  within  the 
meaning  of  this  term  in  the  statute.  We 
have  no  doubt  that  for  many  purposes  a 
bicycle  may  be  considered  a  vehicle  or  a  car- 
riage. It  may  be  lawfully  used  on  the  high' 
way,  and  is  subject  to  the  law  of  the  road. 
State  V.  Collins,  16  R.  I.  371,  3  L.  R.  A.  394, 
17  Atl.  131;  Myers  v.  Hinds,  110  Mich.  300, 
33  L.  R.  A.  366,  68  N.  W.  156;  Taylor  v. 
Union  Traction  Co,  184  Pa.  465,  40  Atl.  150; 
Thompson  v.  Dodge,  58  Minn.  555,  28  L.  R« 
A.  608,  60  N.  W.  545.  So,  under  a  law  pro- 
hibiting a  person  from  riding  or  driving  any 
sort  of  carriage  furiously.  Taylor  v.  Oood- 
win,  L.  R.  4  Q.  B.  Div.  228.  So,  under  laws 
or  ordinances  prohibiting  driving  on  the 
sidewalk.  Beg,  v.  Justin,  24  Ont.  Rep.  327 ; 
Mercer  v.  Corbin,  117  Ind.  450,  3  L.  R.  A. 
221,  20  N.  E.  132;  Com.  v.  Forrest,  170  Pa. 
40,  29  L.  R.  A.  365,  32  Atl.  652.  Under  a 
law  permitting  the  collection  of  tolls  on  a 
turnpike,  a  bicycle  was  held  to  be  a  carriage. 
Geiger  v.  Perkiomen  d  R,  Tump.  Road,  167 
Pa.  583,  28  L.  R.  A.  458,  31  Atl.  918.  The 
opposite  was  held  in  Williams  v.  Ellis,  L.  R. 
5  Q.  B.  Div.  175,  and  in  Murfin  v.  Detroit  & 
E.  PI,  Road  Co,  113  Mich.  675,  38  L.  R.  A. 
198,  71  N.  W.  1108.  And  in  Scotland,  in  an 
action  on  a  policy  of  insurance,  it  was  held 
that  a  person  riding  a  bicycle  was  not  "trav- 
eling as  a  passenger  in  an  ordinary  vehicle." 
McMillan  v.  Insurance  Co.  4  Scots  L.  T.  96. 
The  statute  in  question  was  passed  long  be- 
fore bicycles  were  invented,  but  although,  of 
course,  it  is  not  to  be  confined  to  the  same 
kind  of  vehicles  then  in  use,  we  are  of  opin- 
ion that  it  should  be  confined  to  vehicles 
ejusdem  generis,  and  that  it  does  not  extend 
to  bicycles.  This  view  is  favored  by  the  pro- 
vision in  Pub.  Stat.  chap.  52,  §  18,  which 
provides  that  no  damage  shall  be  recovered 
"by  a  person  whose  carriage  and  the  load 
thereon  exceed  the  weight  of  6  tons."  The 
words  last  quoted  were  first  added  by  Stat. 
1838,  chap.  104.  It  seems  to  us  that  the  leg- 
islature, by  the  use  of  the  word  "carriage," 
had  in  view  a  vehicle  which  could  carry  pas- 
sengers or  inanimate  inatter,  not  to  exceed, 
with  its  load«  more  than  6  tons.  As  was 
said  in  State  ew  rel,  Bettis  v.  Missouri  P,  R, 
Co,  71  Mo.  App.  385,  393 :  **While  the  terms 
in  question  are  flexible,  and  may  include  the 
new  uses,  falling  within  the  legitimate  scope 
of  their  meaning,  which  arise  in  the  growth 
of  society,  we  are  not  warranted  in  giving 
them  a  new  meaning  so  as  to  cover  different 
subjects,  not  within  the  principle  upon 
which  they  are  founded.  To  do  this  would 
be  judicial  legislation."  A  bicycle  is  more 
properly  a  machine  than  a  carriage,  and  so 
it  is  defined  in  Murray's  Dictionary.  It  is 
also  so  considered  in  Stat.  1894,  chap.  479, 
which  is  an  act  to  regulate  the  use  of  bicy- 
cles and  similar  vehicles,  and  in  the  amenda- 
tory act  of  1898    (Stat.   1898,  chap.   121). 
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A  bicycle  is  of  but  little  use  in  wet  weather 
or  on  frozen  ground.  Its  great  value  con- 
sists in  the  pneumatic  tire,  but  this  is  easily 
punctured,  and  no  one  who  uses  a  wheel 
thinks  of  taking  a  ride  of  any  distance  with- 
out having  his  kit  of  tools  with  him.  A 
hard  rut,  a  sharp  stone,  a  bit  of  coal  or  glass, 
or  a  tack  in  the  road  may  cause  the  tire  to  be 
punctured,  and  this  may  cause  the  rider  to 
fall  and  sustain  an  injury.  It  would  im- 
pose an  intolerable  burden  upon  towns  to 
hold  them  bound  to  keep  their  roads  in  such 
a  state  of  repair  and  smoothness  that  a  bi- 
cycle could  go  over  them  with  assured  safety. 


It  is  because  ordinary  roads  are  not  consid- 
ered suitable  for  bicycles  that  cities  and 
towns  are  given  the  power  by  Stat.  1898, 
chap.  351,  to  lay  out,  construct,  and  main- 
tain paths  for  bicycles.  And  Stat.  1899, 
chap.  474,  makes  it  a  misdemeanor  to  tres- 
pass upon  a  cycle  path  by  driving  thereon 
with  a  horse  or  other  animal,  except  to  cross 
the  same.  We  are  therefore  of  opinion  that 
a  bicycle  is  not  a  "carriage,"  within  the 
meaning  of  that  term  in  Pub.  Stat.  chap. 
52,  §  1.  This  view  of  the  case  renders  it  un- 
necessary to  consider  the  other  exceptions. 
Exceptions  stistained. 


IVnCHIGAN   SUPREME   COURT. 


Kate  HEWITT 

V. 

Village  of  REED  CITY,  Appt. 


( 


Mich. 


) 


finbmiiisloii  of  aniliorliieii  to  an  arbi- 
trator after  close  ot  the  testimony,  where 
It  Is  expressly  agreed  that  neither  party  is 
to  be  represented  by  counsel,  Is  a  violation 
of  the  spirit  of  the  submission,  which  will 
avoid  the  award. 

(May  2,  1900.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Osceola  County  in 
favor  of  complainant  in  a  proceeding  to  set 
aside  an  award.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Witliey   for   appellant. 

Messrs.  Smnrtli'waite  A  Fcwler  and 
Mioliael  Brown,  with  Mr.  Walter  W. 
Sre'w,  for  appellee: 

Every  reasonable  presumption  will  be  in- 
dulged in  by  the  courts  for  the  purpose  of 
upholding  an  award,  to  give  it  effect  and  ac- 
complish the  ends  of  justice. 

Clement  v.  Comstock,  2  Mich.  359 ;  Bush  v. 
Davis,  34  Mich.  190;  Wood  v.  Treleven,  74 
Wit.  677,  43  N.  W.  488 ;  Morse,  Arbitration 
&  Award,  411. 

No  mistake  appears  upon  the  face  of  the 
award  or  submission  in  this  case,  that  is 
material  to  the  findings  and  award  made; 
therefore  in  no  event' should  that  award  be 

Sweet  V.  Monison,  116  N.  Y.  19,  22  N.  E. 
276;  Fudickar  v.  Guardian  Mut.  L.  Ins.  Co, 
62  N.  Y.  392 ;  Ualstead  v.  Seaman,  52  How. 
Pr.  415;  Underhill  v.  VanCortlandt,  2  Johns. 
Ch.  339;  Wifiship  v.  Jewett,  1  Barb.  Ch. 
173;  Conger  v.  James,  2  Swan,  213;  Roloson 
V.  Carson,  8  Md.  208;  Hartshorne  v.  Cut- 
trell,  2  N.  J.  Eq.  297 ;  Ryan  v.  Blount,  18  N. 
C.  (1  Dev.  Eq.)  383;  Valle  v.  North  Mis- 
souri 11.  Co.  37  Mo.  450 ;  Anderson  v.  Dor- 
cey,  18  Ves.  Jr.  447;  Story,  Eq.  Jur.  §§ 
1453,  1457 ;  2  Pom.  Eq.  Jur.  349. 

NOTK. — On  the  misconduct  of  arbitrators,  see 
also  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile 
Co.  (C.  C.  D.  Mout.)  11  L.  R,  A.  623,  and  note. 
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One  seeking  to  set  aside  an  award  on  the 
ground  of  mistake  must  show  that  the  award 
would  have  been  different  had  the  mistake 
not  occurred. 

Qorham  v.  Millard,  50  Iowa,  554;  DeCas- 
tro  V.  Brett,  56  How.  Pr.  484;  Halstcad  v. 
Seaman,  52  How.  Pr.  415;  6  Wait,  Act.  A 
Det  554. 

Montsomery,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  filed  to  set  aside  an  award. 
Complainant  was  injured  by  reason  of  a  de- 
fective sidewalk  of  the  village.  A  claim  was 
presented  to  the  common  council,  and  after 
a  period  of  negotiation  an  agreement  was 
reached  to  submit  the  matter  in  controversy 
to  Hon.  James  B.  McMahon,  as  arbitrator. 
A  hearing  was  had  before  the  arbitrator, 
testimony  produced  pro  and  con,  and  an 
award  made  in  favor  of  the  village.  The 
bill  in  this  case  contains  charges  of  over- 
reaching, made  against  the  village  attorney 
and  the  president  of  the  village,  and  also 
alleges  that  complainant  was  not  permitted 
to  produce  her  proofs  before  the  arbitrator. 
We  are  not  only  convinced  that  these  charges 
are  not  sustained  by  a  preponderance  of  the 
evidence,  but  we  deem  it  only  just  to  the  par- 
ties concerned  to  say  that  the  charges  ought 
not  to  have  been  made.  There  is  nothing  to 
indicate  any  misconduct  or  overreaching  on 
the  part  of  Mr.  Withey,  the  village  attor- 
ney, or  Mr.  Slosson,  the  village  president. 
Complainant  had  employed  counsel  to  pre- 
sent her  claim  to  the  village  authorities,  was 
aided  by  the  advice  of  her  husband,  and,  we 
have  no  doubt,  understood  the  matter  to  be 
submitted;  nor  have  we  any  doubt  that  she 
was  permitted  to  adduce  all  testimony  which 
she  deemed  necessary.  The  only  question 
which  has  given  us  any  doubt  arises  out  of 
the  mistaken  conduct  of  the  village  presi- 
dent in  furnishing  the  arbitrator,  after  the 
testimony  was  closed,  a  memorandum  of 
cases  or  authorities.  Just  what  these  cases 
related  to  does  not  clearly  appear,  as  the 
memorandum  is  not  produced,  and  the  recol- 
lections of  Judge  McMahon  and  Mr.  Slosson 
differ.  The  rule  is  very  strict  in  excluding 
any  communication  to  an  arbitrator,  made 
ex  parte  after  the  case   is   submitted;    and 
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vheB  such  communication,  which  may  affect 
the  result,  is  made,  it  is  not  usual  to  enter 
into  an  inquiry  as  to  whether  the  arbitrator 
was  in  fact  influenced  by  it  or  not.  Walker 
r.Frohishcr,  6  Ves.  Jr.  70;  Strong  v.  Strong, 
9  Cash.  5G0;  CatJett  v.  Dougherty,  114  111. 
m,  2  N.  £.  6G9 ;  Jenkins  y.  Liston,  13  Gratt. 
;>3d;  2  Am.  &  Kng.  Enc.  Law,  2d  cd.  p.  646.  It 
is  contended  that  this  rule  should  not  be  ap- 
plied to  the  present  case,  as  all  that  occurred 
was  a  mere  citation  of  authorities ;  but  it  is 
to  be  kept  in  mind  that  the  arbitrator  is 
Jodge  of  the  law  as  well  as  of  the  facts,  and 
in  this  case  the  parties  expressly  agreed  that 
iieither  was  to  be  represented  by  counsel, 
thereby  stipulating  to  exclude  all  legal  argu- 
ments or  briefs.  It  cannot  be  denied  that 
the  purpose  of  any  citation  must  have  been 
to  influence  the  mind  of  the  arbitrator  on 
a  question  of  law.  We  hold,  with  some  re- 
lactance,  that  this  is  a  violation  of  the  spirit 
of  the  terms  of  the  submission.  Judge  Mc- 
Xahon  himself  testified  that  the  handing  of 
this  memorandum  to  him  was,  to  use  his  lan- 
;niage,  the  most  unsatisfactory  thing  con- 
nected with  the  transaction.  If  we  felt  at 
liberty  to  determine  the  case  upon  the  ques- 
tion of  whether  the  result  was  probably 'in- 
tinenced  by  this  representation,  we  would 
'lave  little  difficulty,  as  the  high  character 
and  unquestioned  ability  of  the  arbitrator 
"Tould  furnish  ample  assurance  that  he  was 
not  unduly  influenced  in  the  matter ;  but,  as 
This  is  the  first  time  that  the  question  has 
i>eea  presented  to  the  court  in  this  exact  way, 
ve  are  concerned  in  laying  down  a  rule  easy 
to  follow,  and  which  will  afford  protection 
in  all  cases,  and  we  think  the  safer  rule  is 
for  the  court  to  enter  into  no  examination 
•»  to  whether  the  arbitrator  is  in  any  way 
iofluenced  by  ex  parte  communications. 

In  applying  that  rule  to  this  case,  and  in 
\\f^  of  the  stipulation  that  neither  party 
-hould  be  represented  by  counsel,  we  are  con- 
strained to  hold  that  the  arbitration  should 
'*  set  a!«ide.  This  was  the  conclusion  reached 
\t  the  learned  circuit  judge,  and  his  de- 
*^te  will  he  affirmed,  with  costs. 

The  other  Justices  concur. 


Katherina     SHINGLEMEYER 

V. 

Oliver   A.    WRIGHT,   Plff.  in  Err, 


( 


Mich. 


) 


1.  A  stateinen^  of  facia  In  appellani*ii 
fcrief,  which  Is  conceded  to  be  correct,  will 
^  to  regarded  by  the  coart,  and  an  Independ- 
ent statement  In  appellee's  brief,  of  facts 
vhidi  be  considers  necessary  to  a  full  un- 
^retaudlDg  of  the  questions  raised,  will  no!: 
^  eonaidered    by    the    court,  nnder  a  rule 

Note. — As  to  privileged  communications  iu 
''^  proceedings,  see  (for  words  in  pleading) 
Saodall  ▼.  Damllton  (La.)  22  L.  R.  A.  049,  and 
■*««;  Sherwood  t.  Powell  (Minn.)  29  L.  R.  A. 
^^i  (as  to  defamatory  testimony)  Cooper  v. 
^ipps  (Or.)  22  L.  R.  A.  836,  and  note;  and 
Blalictlee  t.  CarroU  (Conn.)  25  L.  R.  A.  106. 
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which  provides  that  the  statement  by  appel- 
lant shall  be  deemed  accurate,  unless  the  op- 
posite |>arty  points  out  wherein  it  is  Insufh- 
cient  or  inaccurate. 
2.  Information  grlven  to  detectives  Iu 
regard  to  larceny,  and  a  statement  of  the 
suspicion  that  a  certain  person  is  the  thief, 
with  the  reason  for  such  suspicion,  are  priv- 
ileged. 

fl.  ^rivilcRed  communications  frlaiclt 
cannot  tltemselves  form  tlie  basis  for 

an  action  of  slander  are  not  admissible  for 
the  purpose  of  showing  malice  in  other  com- 
munications. 

4.  Tlte  maxim  Volenti  non  lit  injuria 
applies  to  alleged  slanderous  statements 
made  iu  the  presence  of  an  officer,  where  the 
subject  of  the  statements  solicited  them 
and  sent  for  the  officer  for  the  express  pur- 
pose of  having  the  statements  repeated  in 
his  presence. 

5.  One  -wlio  dtargres  anotlter  fvitlt 
crime  is  not  liable  for  false  imprison- 
ment on  account  of  an  arrest  made  by  an 
officer  without  any  request  from  him,  and 
when  the  person  arrested  sent  for  the  offi- 
cer for  the  express  purpose  of  having  the 
accusation  repeated  in  his  presence. 

(May  18,  1000.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiir  in  an  action  brought  to  recover 
damages  foi;  alleged  slander  and  false  im- 
prisonment.   Beveised. 

Statement  by  Long,  J.: 

This  is  a  suit  by  one  Katherina  Shingle- 
meyer  against  Oliver  A.  Wright  by  capias 
for  an  alleged  slander  claimed  to  have  been 
uttered  by  defendant  to  one  Henry,  a  police- 
man, upon  the  IGth  of  July,  1898,  and  for  a 
false  imprisonment  which  the  plaintiiT 
claims  to  have  suffered  upon  the  same  day  at 
the  hands  of  the  said  Henry,  acting  under 
the  instructions  of  the  said  defendant. 

The  plaintiff's  testimony  was  to  the  fol- 
lowing effect:  That  previous  to  April,  1898, 
she  had  had  trouble  with  George  Wright,  a 
brother  of  the  defendant,  living  at  Colum- 
bus; that  in  April,  1898,  she  caused  the  said 
George  Wright  to  be  arrested  upon  a  charge 
of  bastardy,  upon  which  charge  he  was  put 
under  bond,  and  had  also  sued  him  for  breacli 
of  promise  of  marriage.  It  is  the  claim  of 
the  plaintiff  that  some  time  in  the  fall  of 
1897  or  the  spring  of  1898  George  Wright 
came  to  the  place  where  she  was  working, 
and  borrowed  $22  from  her,  and  that  Oliver 
Wright,  'the  defendant,  was  with  him,  and 
stood  outside  of  the  door.  She  stated  upon 
cross-examination  that  she  had  only  seen 
Oliver  Wright  once  before,  and  that  was  in 
Delaware,  Ohio,  and  that  she  did  not  know 
Oliver  Wright  well  enough  to  say  whether  it 
was  Oliver  Wright  who  called  with  George 
Wright  that  niglit  or  not.  Upon  the  3d  day 
of  July,  1898,  the  plaintiff  came  to  Detroit, 
where  Oliver  Wright  resided,  and  upon  the 
witness  stand  claimed  that  her  purpose  was 
to  get  the  $22  which  she  claimed  George 
~V>ight  had  borrowed  for  defendant's  use 
from  her  at  the  time  heretofore  referred  to. 
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She  also  stated  that  the  moving  cause  for 
her  coming  to  Detroit  was  to  see  George 
Wright.  Plaintiff  claims  she  went  to  a 
boarding  house  on  Henry  street,  and  re- 
mained there  about  three  days,  having  ar- 
rived on  Sunday ;  and  then  went  to  work  for 
Mrs.  Goldberg,  doing  general  housework. 
The  following  Sunday,  the  10th  of  July,  she 
went  to  the  residence  of  defendant,  and  aske4 
for  George  Wright.  She  testified  that  she 
was  informed  by  defendant  that  George 
Wright  was  not  there;  that  she  stated  who 
she  was,  and  that  she  was  asked  upstairs; 
that  she  asked  for  the  money  which  she 
claimed  George  Wright  got  from  her,  and 
that  Oliver  Wright  denied  that  he  knew  any- 
thing about  it;  that  Oliver  Wright  at  that 
time  advised  her  to  let  the  court  settle  her 
difficulties  with  his  brother,  but  she  stated 
that  she  could  not  wait  longer,  and  had  to 
have  something  right  away.  She  testified 
further  that  at  the  time  Oliver  Wright  told 
her  to  come  up  to  his  office  in  the  Chamber 
of  Commerce,  and  that  he  would  talk  the 
matter  over  with  her;  that  at  that  time  he 
made  no  threats  whatsoever,  and  told  her 
that,  if  his  brother  was  guilty  of  the  offense 
as  charged  by  her,  she  could  establish  his 
guilt  without  question ;  that  she  had  no  rea- 
son to  believe  that  Oliver  Wright  had  any 
malice  towards  her  at  that  time,  except  be- 
cause Oliver  seemed  to  think  that  she  had 
not  let  George  have  any  monsg^.  Plaintiff 
claims  that  upon  the  16th  day  of  July — the 
Saturday  following  the  interview  with  Oli- 
ver Wright  at  his  residence — she  went  to  his 
office  in  the  Chamber  of  Commerce  Building 
at  about  3  o'clock  in  the  afternoon.  George 
Wright  was  in  the  general  office,  which  was 
situated  between  the  private  office  of  Oliver 
A.  Wright  and  the  private  office  of  R.  R. 
Baines,  both  of  whom  used  the  general  office 
in  common.  George  Wright  went  from  the 
general  office  into  the  one  marked  ''Mr. 
Baines,"  and  immediately  thereafter  Oliver 
Wright  came  into  the  office  from  the  room 
into  which  George  had  gone.  Plaintiff  claims 
that  Oliver  Wright  said,  "Did  you  bring  my 
wheel  back?"  and  that  she  said,  "I  ain't  got 
your  old  wheel;"  and  he  said,  "Yes,  you  have 
stolen  my  wheel,"  and  said  that  he  could 
prove  it.  At  the  time  of  this  conversation 
there  was  no  one  present  besides  plaintiff  and 
the  defendant.  She  also  claims  that  he 
stated  that  he  would  have  a  warrant  out  for 
her  if  she  did  not  leave  his  office.  There- 
upon she  went  to  the  telephone,  and  called 
up  the  central  police  station,  and  asked  them 
to  send  over  an  officer.  She  stated  that,  if 
she  had  left  the  office  before  she  had  tele- 
phoned, there  was  no  danger  of  her  having 
been  arrested,  or  a  warrant,  or  anything  of 
that  sort,  but  that  she  was  not  going  to  have 
him  stand  there  saying  that  she  was  a  thief, 
and  that  she  had  made  up  her  mind  that  she 
was  going  to  make  him  prove  it.  After  she 
called  up  the  central  police  station,  she 
waited  for  the  police  to  come  over  for  a  long 
while,  and  made  no  effort  to  leave  the  of- 
fice. No  policeman  appearing,  she  called  up 
the  police  station  a  second  time,  and  told 
Ihem  again  to  send  over  a  policeman.  She 
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claimed  that  Mr.  Wright  was  present  when 
she  telephoned  the  second  time,  and  that  she 
could  have  left  the  office  at  that  time  if  she 
had  desired.  The  officer  did  not  come  the 
second  time  she  called,  so  she  waited  half  an 
hour,  and  called  up  the  police  station  a  third 
time,  and  told  them  to  send  over  an  officer. 
The  plaintiff  claimed  that  at  some  time  after 
she  had  called  up  the  police  station  the  first 
time  she  tried  to  get  out  of  the  office,  but 
could  not  do  so.  She  at  first  said  it  was  aft- 
er she  had  telephoned  the  second  time. 
Again,  she  testified  that  she  called  up  the 
second  time  because  she  wanted  the  police 
to  hurry  up,  and  she  did  not  know  whether 
she  was  locked  up  at  that  time  or  not;  that 
at  one  time,  while  she  was  in  the  office,  the 
police  department  called  up  Mr.  Wright's  of- 
fice, and  Mr.  Wright  answered  the  telephone : 
that  while  he  was  at  the  telephone  she  could 
have  left  the  office  if  she  had  wanted  to,  and 
that  she  stayed  because  she  wanted  to. 
Finally,  she  stated  that  she  did  not  try  to 
leave  the  office  until  she  had  called  up  the 
last  time. 

Q.  As  a  matter  of  fact,  you  did  not  try  to 
get  out  before  tke  second  time  [you  tele- 
phoned] ? 

A,  1  don't  believe  I  did. 

Q,  You  are  certain  of  that? 

A,  Y'es,  I  am  certain. 

Q,  As  a  matter  of  fact,  you  did  not  call 
up  the  police  department  the  second  time  be- 
cause you  could  not  get  out? 

.4..  No,  I  think  that  the  reason  I  called  up 
the  second  time,  or  the  third  time,  was  be- 
cause I  wanted  them  to  hurry. 

After  she  had  called  up  the  police  station 
the  third  time,  and  no  officer  had  come,  she 
left  the  office  without  any  interference  upon 
the  part  of  the  defendant,  went  down   the 
elevator,  and  near  the  door  met  the  police- 
man Henry.     She  testified   that   there    was 
nothing  to  prevent  her  going  to   the  Gold- 
bergs', or  any  other  place,  at  that  time.     In- 
stead of  that,  she  brought  the  policeman  back 
to  Mr.  Wright's  office,  and  herself  stated  to 
the  policeman  that  Mr.  Wright  accused  her 
of  stealing  his  wheel,  and  that  she  wanted 
to  see  whether  he  could  do  so.    The  police- 
man went  into  Mr.  Wright's  private  office, 
and  said  something  whicli  the  plaintiff  did 
not  hear ;  and  witness  testified  that  there  was 
nothing  to  prevent  her  leaving  the  office  at 
that  time  if  she  had  wanted  to.     She  also 
testified  that  Mr.  Wright  stated  that  she  did 
steal  the  wheel,  and  that  he  (Mr.  Wright) 
wanted  her  to  be  taken  over  and  locked  up. 
She  testified  that  the  policeman  told  her  that 
she  had  to  go  along  with  him.    There  is  no 
evidence  in  the  case  that  Mr.  Wright  was 
present  when  any  such  thing  was  said  to  the 
plaintiff,  if  it  was  said.    The  plaintiff  testi- 
fied that  she  went  over  to  the  police  station 
with  the  officer,  and  was  asked  a  few  ques- 
tions there,  and  then  was  taken  down  by  the 
two  detectives  to  the  Brush  Street  Depot,  to 
be  identified;  that  the   baggageman   at   the 
,  Lake  Shore  station  said  she  was  not  the  wo- 
man who  had  checked  a  man's  wheel  to  To- 
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ledo  on  the  eyening  of  the  10th,  and  that  the 
detectives  then  put  her  on  the  car,  and  she 
went  home.    Upon   the    following   day   the 
plaintiff  testifies  that  she  went  up  to  the  de- 
fendant's residence,  with  a  rubber  hose,  and 
that  she  was  going  to  thrash  him ;  that  she 
did  not  start  to  thrash  Oliver,  but  did  start 
to  thrash   Greorge;  that   she   commenced  to 
thrash  him   without   saying  a    word,   and 
(jeorge  took  the  rubber  hose  away  from  her, 
without  using  any  more  force  than  was  nec- 
essary.   Plaintiff  testified  Uiat  she  on  that 
day  (Sunday)   told   Oliver   Wright  that  he 
bad  accused  her  of  stealing  his  wheel,  and 
that  she  was  going  to   make  it  mighty   hot 
for  him  some  time.     She  testified  that  Oli- 
ver Wright  told  her  that  if  she  would  go  to 
Colnmbus  he  would  fix  everything  all  right, 
and  that  they  would  come  for  her  that  night, 
and  that  they  did  so.     She  testified  that  they 
came  up  to  see  her  that  same  evening,  and 
that  she  agreed  to  go  to  Columbus  the  next 
morning.     She  went  down  to  the  station  the 
seit  morning,  but  did  not  have  the  money  to 
pay  her  fare;  that  neither  the  defendant  nor 
his  brother  had  the  money  to  give  her  to  buy 
a  railroad  ticket,  and    that   she   thereupon 
went  back  to  the  defendant's  office,  where  he 
^ve  her  $4  and  stated  that  he  would  loan  it 
to  her,  and  she  gave  a  receipt  for  it   as   a 
loan;  that  she  left  that  afternoon  for  Colum- 
bus, and  stayed  there  just  one  week.     Plain- 
tiS  claimed  that  at  one  time  defendant  had 
called  her  "a  crazy  old  thing,"  but  when  that 
was,  or  in  wliose  presence  it  was  uttered,  she 
did    not    know.    Plaintiff    testified,    when 
asked  when  she  had  first  made  up  her  mind 
to  sue  the  defendant,  that  she  told  her  attor- 
ney the  2d  of  January,  1899,  that  she  wanted 
to  get  it  started  before  she  went  home;  that 
she  had  thought  of  it  all  along,  but  that  she 
was  not  ready.     She   was    then    asked    the 
queetion  when   she   had    first  made    up   her 
mind  to  begin  the  suit,  and  she  answered,  "1 
had  it  in  my  mind   all   the   time."    Subse- 
qaently  she  was  asked  whether  she  intended 
to  bring  this  suit  before  the  1st  of  October, 
1898,  to  which  she  replied,  "I  meant  to  sue 
him  from  the  first  time."    After  the  occur- 
rences which  we  have  narrated  fully,  witness 
testified  that  she  told  several  people  that  she 
was  Oliver  Wright's  sister-in-law;  that  she 
had  a  child  three  years  old ;  that  she  had  a 
&uit  in  Cleveland,  where  she  was  suing  her 
fausl)and  for  divorce;  and  that  none  of  the 
statements  were  true. 

Thomas  Henry,  the  ofiicer  who  it  was 
claimed  by  plaintiff  was  the  person  to  whom 
the  allied  slander  had  been  uttered,  and 
who  was  the  person  who  made  the  alleged 
arrest  complained  of,  testified :  That  on  the 
Itith  of  July  he  was  sent  over  to  the  Cham- 
ber of  Commerce  Building,  and  met  the 
pUintiir  in  the  lobby  of  that  building.  That 
*he  spoke  to  him  first,  and  told  him  that  Mr. 
Wright  accused  her  of  stealing  his  wheel, 
and  had  locked  her  in  his  office.  That  he 
persuaded  her  to  go  upstairs  with  him,  but 
did  not  compel  her  to  go.  Tliat  when  he  en- 
tered the  office  he  asked  what  the  trouble 
was.    That  Mr.  Wright  said:     ''This  girl  is 
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coming  around  here,  and  raising  a  disturb- 
ance, and  trying  to  make  trouble  for  my 
brother.  From  what  I  can  learn  she  is  a 
loose  woman,  and  not  the  kind  of  a  woman 
the  police  want  in  Detroit."  Witness  testi- 
fied that  Miss  Shinglemeyer  was  the  first 
person  who  said  that  she  had  been  accused 
of  stealing  the  wheel.  Witness  testified  that 
the  plaintiff  said  first,  "He  accuses  me  of 
stealing  his  bicycle,  and  says  I  am  a  thief, 
and  I  am  going  to  make  him  prove  it."  Wit- 
ness also  testified  that  the  defendant  said  De- 
tectives High  and  Larkins  were  looking  for 
her,  and  that  he  (defendant)  had  learned 
that  a  woman  had  checked  a  man's  wheel 
from  Detroit  to  Toledo  by  the  Lake  Shore 
baggageman.  Witness,  although  pressed  by 
leading  questions,  did  not  testify  that  the 
defendant  asked  him  to  arrest  the  plaintiff. 
He  testified  further  that  he  walked  with  the 
plaintiff  over  to  the  central  station,  and 
turned  her  over  tx)  Detectives  High  and  Lar- 
kins. Detectives  High  and  Larkins  were 
called  as  witnesses  for  the  plaintiff.  They 
testified,  under  objection  and  exception,  that 
they  had  called  over  to  the  defendant's  office 
on  the  morning  of  the  11th  of  July;  that  the 
defendant  told  them  that  he  had  had  his 
wheel  stolen,  and  suspected  some  woman  with 
whom  his  brother  had  trouble  in  Columbus; 
that  he  did  not  know  her  name,  but  that  he 
could  find  it  out,  and  let  them  know.  They 
testified  further  that  they  went  over  to  his 
office  again  upon  the  16th,  in  response  to  a 
telephone  message,  and  that  he  told  them  that 
he  knew  who  the  party  was  who  stole  his 
wheel;  that  her  name  was  Kittie  Shingle- 
meyer, and  that  she  lived  on  South  Fourth 
street;  in  Columbus,  Ohio,  with  her  brother ; 
that  he  was  positive  she  stole  the  wheel,  as 
he  had  the  description  of  a  woman  answer- 
ing her  description  who  checked  the  wheel 
from  the  Lake  Shore  to  Toledo;  that  he  had 
written  a  letter  to  the  chief  of  police  of  Col- 
umbus; that  the  defendant  had  said  that  he 
did  not  know  how  the  officers  felt  about  a 
woman  of  that  character,  but  that  she  was 
not  the  kind  of  a  woman  that  he  thought  the 
police  department  wanted,  and  that  she  was 
a  bad  woman;  that  plaintiff  was  brought 
down  to  the  station  in  the  afternoon  of  the 
ICth  of  July,  in  the  custody  of  the  police- 
man Henry;  that  they  took  her  in  charge; 
took  her  down  to  the  Lake  Shore  baggage 
room,  and  that  the  night  baggageman,  after 
seeing  her,  said  she  was  not  the  party  that 
checked  the  wheel.  The  defendant  was 
called  to  the  stand  by  the  plaintiff,  and  tes- 
tified that  he  had  written  a  letter*  to  the 
chief  of  police  of  Columbus.  The  letter,  and 
the  testimony  of  witnesses  High  and  Larkins 
were  admitted  by  the  court  under  objection 
and  exception  that  they  were  privileged,  and 
were  not  counted  upon  in  the  declaration. 
The  letter  reads  as  follows: 

Detroit,  Michigan,  July  16,  1898. 
Superintendent  of  Police,  Columbus,  Ohio 

Dear  Sir: 

A  day  or  two  ago  I  wrote  you  concerning 
my  bicycle,  which  was  taken  from  my  resi- 
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deuce  last  Sunday  evening.  I  ftated  that  I 
suBpected  a  party  whose  home  is  in  Colum- 
bia, Ohio,  of  having  committed  the  theft. 
My  suspicions  are  now  confirmed.  We  have 
bc«n  able  to  trace  the  wheel  to  the  Lake  Shore 
Depot,  where  it  was  checked  last  Sunday 
night  to  Toledo.  It  left  Detroit  about  9:40. 
The  woman  whom  I  suspect  is  Kittie  Shingle- 
racyer.  She  probably  rechecked  the  wheel 
for  Columbus.  We  have  been  able  to  trace 
it  thus  far  from  the  unusual  circumstances 
of  a  woman  checking  a  gentleman's  wheel. 

I  cannot  learn  on  what  road  she  left  Toledo, 
but  you  might  be  able  to  get  some  informa- 
tion which  would  be  of  use  to  you  in  finding 
the  wheel  at  either  the  Union  Depot  or  the 
Ohio  Central  Depot  at ,  Columbus.  Miss 
Shinglemeyer  has  a  brother  living,  I  think, 
on  South  Fourth  street,  Columbus.  If  I  am 
not  mistaken,  she  makes  her  home  with  her 
brother.  I  shall  probably  be  in  Columbus 
Monday  to  look  after  the  matter  personally. 
If  in  the  meantime  you  are  able  to  recover 
the  wheel,  I  shall  be  very  glad  to  reward 
the  one  to  whom  such  reward  would  be  due. 

The  testimony  of  the  defendant  and  his 
witnesses  was  upon  all  material  questions 
diametrically  opposed  to  that  of  the  plaintiff. 

Messrs,  Selling  A  Hatoh,  for  plaintiff 
in  error: 

Plaintiff,  even  were  her 'story  true,  has  no 
right  to  complain  of  an  act  of  which  she  her- 
self was  the  chief  cause. 

The  maxim  Volenti  non  fit  injuria  can  ap- 
ply in  no  case  with  greater  applicability  than 
in  this  one. 

While  to  recover  in  such  an  action  as  this 
it  may  not  be  necessary  for  a  plaintiff  to  do 
everything  in  her  power  to  avoid  the  slan- 
der or  imprisonment,  she  ought  certainly 
not  to  be  permitted  to  recover  when  she  did 
her  utmost  to  give  publicity  to  the  false  ac- 
cusation, and  to  get  herself  arrested. 

Moore  v.  Thompson,  92  Mich.  498,  52  N. 
W.  1000;  I  risk- American  Bank  v.  Bader,  59 
Minn.  329,  01  N.  W.  328:  Heller  v.  Howard, 

II  111.  App.  554;  Fonville  v.  Mc'Nease,  1 
Dud.  L.  303,  31  Am.  Dec.  556;  King  v.  War- 
ing, 5  Eap.  14 ;  Smith  v.  Wood,  3  Campb. 
323 ;  Floyd  v.  Htatc,  12  Ark.  43,  54  Am.  Dec. 
250;  Sutton  v.  Smith,  13  Mo.  120;  Haynes 
v.  Lcland,  29  Me.  233;  Folkard's  Starkie, 
Slander  &  Libel,  §  087,  4th  Eng.  ed.  p.  686. 

A  person  who  receives  a  letter  containing 
what  he  considers  a  fal^e  statement  about 
himself,  and  thereupon  shows  the  letter  to 
others,  cannot  recover,  regardless  of  any 
question  of  exprcHS  malice,  for  he  is  the  one 
who  has  published  the  alleged  libel. 

Kansas  City,  M.  d  B.  R.  Co.  v.  Dclaney, 
102  Tenn.  289,  45  L.  R.  A.  602.  52  S.  W.  isi ; 
Wilcox  v.  Moon.  64  Vt.  450.  15  L.  R.  A.  760, 
24  Atl.  244;  Sylvis  v.  Miller,  96  Tenn.  94,  33 
S.  W.  921. 

A  privileged  communication  not  counted 
upon  cannot  be  used  to  show  pxpross  malice 
in  a  suit  brought  on  another  privileged  com- 
munication. 

13  Am.  &  £ng.  Enc.  Law,  p.  425. 
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Messrs,  Frank  C.  Cook  and  B»  &  Vi 
Syeklo,  for  defendant  in  error: 

The  privilege  arising  from  a  communica- 
tion msuie  to  a  public  officer,  or  in  answer  to 
an  invitation  from  the  plaintiff,  is  simply  a 
qualified  privilege  which  may  be  overthrown 
by  prpof  of  actual  malice. 

Odgers,  Libel  A  Slander,  p.  229;  Newell, 
Defamation,  Slander  &  Libel,  2d  ed.  p.  515; 
13  Am.  &  Eng.  Enc.  Law,  p.  422;  Folkard's 
Starkie,  Slander  &  Libel,  §  291;  Taylor  v. 
Hawkins,  L.  R.  16  Q.  B.  Div.  308,  15  Jur. 
746,  20  L.  J.  Q.  B.  N.  S.  313;  Richards  v. 
Richards,  2  Moody  &>  R.  557 ;  Force  r.  War- 
ren, 15  C.  B.  N.  S.  808;  Warr  v.  Jolly,  6  Car. 
&  P.  497;  QriffUhs  v.  Letois,  7  Q.  B.  61,  9 
Jur.  370,  14  L.  J.  Q.  B.  N.  S.  799;  Cristman 
v.  Cristman,  36  111.  App.  574;  Preston  v. 
Frey,  91  Cal.  107,  27  Pac.  533;  Wright  v. 
Woodgate,  2  Cromp.  M.  &  R.  573;  Billings 
v.  Fairbanks,  139  Mass.  66,  29  N.  E.  544 ; 
Cam  V.  Lockard,  108  Mich.  196,  65  N.  W. 
764;  Wieman  v.  Mahee,  45  Mich.  484,  8  K. 
W.  71. 

In  order  to  remove  or  destroy  the  privi- 
lege arising  from  an  occasion  qualifiedly 
privileged,  the  plaintiff  may  show  actual 
jnalice,  or  malice  in  fact,  mala  fides;  that  is 
that  the  occasion  was  made  use  of  colorably. 
or  as  a  pretext  for  wantonly  injuring  the 
plaintiff. 

Howard  v.  Dickie,  6  Det.  L.  N.  104,  79  N. 
W.  191:  Livingston  v.  Bradford,  115  Mich. 
143,  73  N.  W.  135;  Ba4)on  v.  Michigan  C.  K. 
Co.  66  Mich.  166,  33  N.  W.  181, 

Malice  may  be  shown  by  any  statements  or 
acts  made  or  done  by  the  defendant  with 
reference  to  the  plaintiff. 

Odgers,  Libel  &  Slander,  238;  13  Am.  & 
Eng.  Enc.  Law,  p.  431 ;  Howard  v.  Dickie,  6 
Det.  L.  N.  104,  70  N.  W.  191. 

Or  the  circumstances  under  which  the 
publication  took  place. 

Qarn  v.  Lockard,  108  Mich.  196,  65  N.  W. 
764;  Bacon  v.  Michigan  C.  R,  Co,  66  Mich. 
166,  33  N.  W.  181. 

Or  repetitions  of  the  same  charge  made  to 
others,  but  not  counted  on. 

Botsford  V.  Chase,  108  Mich.  432,  66  N.  W. 
325;  Beneway  v.  Thorp,  77  Mich.  181,  43  X. 
W.  803:  Ellis  v.  Whitehead.  95  Mich.  105, 
54  N.  W.  752. 

I«onK,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  above  statement  of  facts  is  taken 
from  appellant's  brief.  It  is  a  full  com- 
pliance with  rule  40,  with  references  to  the 
record  to  support  the  statements.  Counsel 
for  appellee  concede  the  correctness  of  tlie 
statement,  but  they  say:  "As  several  items 
contained  in  the  record  do  not  appear  in  the 
statement  in  appellant's  brief,  and  are  neces- 
sary to  a  full  understanding  of  the  questions 
raised,  we  desire  to  submit  this  short  state- 
ment of  facts."  Five  pages  of  their  brief 
are  then  occupied  with  a  statement.  This  is 
not  a  compliance  with  the  rule,  which,  reads 
as  follows:  'The  brief  of  a  party  bringing 
a  cause  into  this  court  shall  contain  a  clear 
and  concise  statement  of  the  facts  of  the 
case,  distinct  from  argument,  and  of  the  er- 
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mn  vpMi  which  he  relies,  the  questions  in- 
volved, and  the  manner  in  which  they  are 
raised.  The  court  will  consider  such  state- 
ment sufficient  and  accurate  unless  the  op- 
{losite  party  shall  point  out  in  his  brief 
wherein  the  statement  is  insufficient  or  in- 
accurate." Counsel  for  appellee  cannot  make 
X  statement  of  facts  from  their  point  of 
^iev,  and  leave  this  court  to  examine  the  rec- 
ord and  both  statements,  and  determine 
\«hieh  is  correct.  Under  this  rule  it  is  the 
duty  of  the  appellee  to  point  out  what  es- 
M>ntial  statements  are  omitted,  and  to  state 
them  as  an  addition  to  plaintiff's  statement, 
with  references  to  the  record.  We  must 
therefore  take  the  statement  made  by  ap- 
pellant's counsel  as  correct.  The  references 
siven  by  them  to  the  record  fully  sustain  it. 
2.  The  court  was  in  error  in  admitting  the 
above  letter  and  the  statement  made  by  de- 
fendant to  the  two  detectives  High  and  Lar- 
kins  in  regard  to  the  larceny  of  his  wheel. 
These  were  privileged  communications. 
They  were  introduced  and  admitted  for  the 
purpose  of  showing  malice.  The  trial  judge 
was  in  doubt  as  to  their  competency,  but 
tinally  admitted  them.  Privileged  communi- 
eations  cannot  be  used  for  that  purpose.  De- 
fendant's property  was  stolen,  and  it  was 
not  only  his  privilege  and  right,  but  his  duty, 
to  give  to  the  detectives,  who,  in  this  case, 
were  specially  appointed  for  the  purpose,  all 
information  he  had,  and,  if  he  had  suspic- 
ions of  any  person,  to  state  who  the  person 
was,  and  the  reasons  for  suspecting  him. 
Such  communications  are  made  in  tne  strict- 
est confidence,  and  are  as. sacred,  in  the  eye 
uf  the  law,  as  the  communications  between 
client  and  lawyer,  or  patient  and  physician. 
To  be  evidence  of  malice,  these  communica- 
tions must  in  themselves  have  been  mali- 
cious, and  would  therefore  form  the  basis 
themselves  for  an  action  for  slander.  If  this 
be  the  law,  no  person  would  be  safe  from  pros- 
ecution in  communicating  to  police  officers, 
whose  duty  it  is  to  examine  into  the  case 
and  hunt  for  the  criminal,  his  suspicions  or 
statements  which  might  tend  to  implicate  a 
person.  Public  policy  forbids  th«  adoption 
of  sneh  a  rule.  These  detectives  were  un- 
der legal,  as  well  as  moral,  obligations  to 
keep  these  communications  secret.  They 
were  not  made  for  publication,  and  the  of- 
fien  bad  no  right  to  divulge  them  to  others. 
It  is  very  doubtful  if  these  detectives  could 
be  cempelled  to  disclose  in  court  such  privi- 
leged communications.  Such  officers,  es- 
pecially in  large  cities,  are  entitled  to  know 
from  the  citizen  against  whom  a  crime  has 
been  committed  all  his  suspicions  and 
knowledge,  both  in  regard  to  the  person  sus- 
pected, and  also  in  regard  to  his  character 
and  habits.  The  defendant  did  not  make 
these  statements  for  repetition.  He  made 
them  for  the  exclusive  use  and  benefit  of  the 
trusted  and  sworn  officers  of  the  law.  They 
should  have  been  forever  locked  in  their 
breasts,  and  never  disclosed;  otherwise,  few 
persons  would  dare  to  disclose  to  an  officer 
the  name  of  a  suspect,  or  anything  he  had 
learned  about  his  character. 


3.  In  regard  to  the  statement  by  defend- 
ant in  the  presence  of  the  officer  Henry,  it 
was  not  a  publication  for  which  the  law 
gives  a  remcAly.  She  herself  solicited  the 
statement,  and  sent  for  the  officer  for  the  ex- 
press purpose  of  having  the  defendant  re- 
peat the  statement  in  his  presence.  It 
would  not  have  been  stated  to  him  except  by 
her  invitation.  She  might  have  left  the  re- 
spondent's office.  She  waited  some  time  for 
the  officer  to  come,  and  then  left,  and,  meet- 
ing the  officer  as  she  emerged  from  the  build- 
ing, came  back  with  him  for  no  other  pur- 
pose than  to  ask  him  to  repeat  the  state- 
ment in  his  presence.  In  Cristman  v.  Crist- 
man,  30  111.  A  pp.  507,  plaintiff  was  suspected 
of  an  assault  with  intent  to  murder.  The 
defendant  suspected  the  plaintiff,  and  so 
stated  to  an  oi^cer.  Plaintiff  took  one  King 
with  him,  and  went  to  defendant's  house. 
King  asked  her,  in  the  presence  of  plaintiff, 
if  she  had  any  idea  who  did  it,  to  which  de- 
fendant replied:  "There  is  only  two  mean 
enough  to  do  it,  and  Johnnie  is  one  of  them. 
Johnnie  is  the  only  one  that  would  do  it,  and 
he  is  the  one  that  did  do  it."  Held  that 
plaintiff  could  not  recover.  Where  one  re- 
ceived a  letter  containing  libelous  state- 
ments, and  himself  read  the  letter  to  others, 
held  that  he  could  not  recover.  Bylvia  v. 
Afiller,  90  Tenn.  94,  33  S.  W.  921.  There  is 
no  difference  in  principle  between  reading 
a  letter  to  another  and  soliciting  a  person  to 
make  a  similar  verbal  statement.  Where 
one  nought  from  the  superintendent  of  a  rail- 
road company  a  letter  of  recomnc^endation 
for  his  friend,  which  letter  was  given,  con- 
taining a  statement  that  the  person  had  left 
the  service  of  the  company  during  a  strike, 
held  that  this  was  not  publishing  a  libel. 
Kansas  City,  M,  d  B,  R,  Co,  v.  Delaney,  102 
Tenn.  289,  45  L.  K.  A.  GOO,  52  S.  W.  161. 
The  following  cases  sustain  the  same  doc- 
trine: Irish-American  Bank  v.  Bader,  69 
Minn.  329,  01  N.  W.  328;  Heller  v.  Howard, 
11  111.  App.  554;  Fonville  v.  McNease,  I 
Dud.  L.  303,  31  Am.  Dec.  550;  King  v.  War- 
ing, 5  £8p.  14;  timith  v.  Wood,  3  Gampb. 
323 ;  Uayncs  v.  Lcland,  29  Me.  233. 

Plaintiff  repeatedly  testified  that  she  sent' 
for  the  policeman  to  see  if  she  did  steal  his 
wheel,  and  that  she  was  going  to  make  him 
prove  it.    The  maxim,     Volenti  mm  fit  .in- 
juria, applies. 

4.  PlaintiiT  was  put  under  no  restraint  in 
the  defendant's  office  by  him  prior  to  the  ar- 
rival of  the  officer.  She  sought  the  inter- 
view,  could  have  left  at  any  time,  and  final- 
ly did  leave  of  her  own  accord,  and  volun- 
tarily returned  with  the  officer.  She  is  the 
sole  witness  to  testify  that  the  defendant 
said  he  wanted  her  locked  up.  The  officer 
does  not  testify  that  defendant  said  he 
wanted  her  arrested,  and  defendant  express- 
ly denies  it.  Whatever  restraint  the  officer 
placed  upon  her,  if  any,  is  not  shown  to  have 
been  at  the  request  of  the  defendant.  The 
officer  testified  that  he  said  to  her:  '"Un- 
der the  circumstances,  I  guess,  as  he  accuses 
you  of  stealing  his  bicycle,  you  will  have  to 
go   to  the  station.'    At  first  she  said  she 
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would  not  go,  and  I  said,  'You  better  go 
easily,  because  he  accuses  you  of  stealing  his 
bicycle.* "  Whether  this  was  said  in  the 
presence  of  defendant  does  not  appear.  She 
then  went  to  the  station  with  the  officer, 
where  she  met  the  detectives  High  and  Lar- 
kins,  and  went  with  them  to  the  depot  to 
see  if  she  could  be  identified  as  the  woman 
who  checked  a  wheel  to  Toledo.  The  per- 
son checking  the  wheel  failed  to  identify  her, 
and  she  then  went  to  her  residence.  Under 
the  uncontradicted  testimony,  the  defendant 
could  not  be  held  liable  for  false  imprison- 
ment. If  she  was  illegally  restrained  of  her 
liberty,  the  officer  alone  is  responsible  for  it. 
lie  was  there  at  her  request,  and  was  acting 
for  her,  and  not  for  defendant. 

Judgment  reversed,  and  no  new  trial  or- 
dered. 

The  other  Justices  concur. 


Marietta  IVES,  Appt., 

Vm  ' 

George  M.  EDISON  et  al. 


( 


Mich. 


) 


An  injunction  to  compel  tlie  restoration 
of  a  stairway  will  be  granted  In  favor  of 
the  owner  of  an  easement  In  the  use  of  It» 
where  defendant,  after  a  refusal  of  permis- 
sion to  change  the  location  of  the  stairway, 
and  during  the  pendency  of  an  appeal  from 
a  decision  denying  an  injunction  to  restrain 
the  threatened  invasion  of  complainant's  ease- 
ment, has  proceeded  to  make  the  change,  with 
full  knowledge  of  complainant's  rights  and 
the  pendency  of  the  appeal,  although  the  cost 
of  restoring  the  building  to  Its  former  condi- 
tion may  be  greater  than  the  Injury  to  com- 
plainant. 

{Hooker  and  Long,  J  J,,  dissent.) 

(June  5,  1900.) 

APPEAL  by  complainant  fiom  a  decree  of 
the  Circuit  Court  for  Kent  County  in 
favor  of  defendants  in  a  suit  to  enjoin  the 
moving  of  a  stairway  in  which  complainant 
had  an  easement.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Ward,  for  appellant: 

When  an  easement  is  granted  in  a  partic- 
ular place,  or  when  it  is  granted  without  def- 
inite location,  and  afterwards  it  is  located 
by  actual  use,  it  can  be  changed  by  neither 
party,  and  this  without  reference  to  whether 
it  would  be  more  convenient  or  less  burden- 
some to  either  in  some  other  locality. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  428  j 
Powers  V.  Harlow^  53  Mich.  513,  51  Am. 
Rep.  154,  19  N.  W.  257;  Manning  v.  Port 
Reading  R.  Co.  54  N.  J.  Eq.  46,  33  Atl.  802; 
Jcnnison  v.  Walker,  11  Gray,  423;  Bannon 

Note. — For  Injunction  to  protect  easement, 
see  McBryde  v.  Sayer  (Ala.)  3  L.  R.  A.  SGI ; 
cases  In  note  to  Church  v.  Portland  (Or.)  6  L. 
R.  A.  on  page  2G2  ;  and  Carpenter  v.  Capital 
Electric  Co.  (111.)  43  L.  R.  A.  645. 

50  L.  R.  A. 


V.  Angier,  2  Allen,  128;  Smith  v.  Lee,  14 
Gray,  473;  Chandler  v.  Jamaica  Pond  Aque- 
duct Corp,  125  Mass.  650;  Marsh  v.  Haver- 
hill Aqueduct  Co.  134  Mass.  106;  Jaqui  v. 
Johnson,  27  N.  J.  Eq.  526;  Johnson  v.  Jaquiy 
27  N.  J.  Eq.  552;  Jones  v.  Perdval,  6  Pick. 
485,  16  Am.  Dec.  415;  Wynkoop  v.  Burger, 
12  Johns.  222;  Ritchey  v.  WeUh,  149  Ind. 
214,  40  L.  R.  A.  105,  48  N.  E.  1031 ;  Goddard, 
Easem.  Bennett's  ed.  348;  Washb.  Easem. 
&  Servitudes,  2d  ed.  p.  223,  §  10;  Comyns' 
Dig.  Chimin.  D,  5;  Gregory  v.  Nelson,  41  Cal. 
278;  Kent  Furniture  Mfg.  Co.  v.  Long,  111 
Mich.  383,  69  N.  W.  657 ;  Hamilton  v.  White, 
4  Barb.  60. 

The  rights  of  parties  in  private  property 
cannot  be  destroyed  upon  considerations 
such  as  that  complainant's  objections  arc  ar- 
bitrary and  unreasonable ;  that  to  change  the 
easement  will  but  slightly  damage  the  com- 
plainant; that  her  damages  are  greatly  dis- 
proportionate t'o  the  injury  caused  defend- 
ants; and  that  complainant  will  really  be 
benefited  by  the  change.  Proprietors  are  en- 
titled to  the  protection  of  the  law,  and  it  is 
the  duty  of  the  courts  to  afford  them  this 
protection. 

Allen  V.  San  Jos4  Land  rf  Water  Co.  92 
Cal.  138,  15  L.  R.  A.  93,  28  Pac.  215;  Shaffer 
v.  State  Nat.  Bank,  37  La.  Ann.  242;  Kaler 
V.  Herman,  49  Me.  207;  Noyes  v.  Hemphill, 
68  N.  H.  636;  Evans  v.  Dana,  7  R.  I.  306; 
Gregory  v.  Nelson,  41  Cal.  278;  Ballard  v. 
Butler',  30  Me.  94;  Merritt  v.  Parker,  I  K. 
J.  L.  460;  Johnston  v.  Hyde,  32  N.  J.  Eq. 
455;  Ha^lett  v.  Shepherd,  85  Mich.  165,  48 
N.  W.  533 ;  Tillotson  v.  Smith,  32  N.  H.  90, 
04  Am.  Dec.  355;  Dickenson  v.  Grand  Junc- 
tion Canal  Co.  15  Beav.  260. 

The  owner  of  land  has  the  right  to  re- 
move a  trough  erected  thereon  by  the  owner 
of  an  easement  at  a  place  where  the  land 
has  not  been  previously  flowed,  although  he 
suffers  no  damage  from  the  trough. 

Miller  v.  Bristol,  12  Pick.  550;  Dewey  v. 
Bellows,  9  K.  H.  282. 

An  injunction  will  be  granted  to  restrain 
the  doing  of  that  which  would  destroy  or  in- 
jure an  easement. 

10  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  847  ;  1 
High,  Inj.  3d  ed.  §  849;  Miller  v.  LyncJi,  140 
Pa.  460.  24  Atl.  80;  Walker  v.  Emerson,  81^ 
Cal.  450,  26  Pac.  908;  Clowes  v.  Stafforrf- 
shire  Potteries  Waterworks  Co.  L.  R.  8  Ch. 
125;  Hofdett  v.  Shepherd,  85  Mich.  1G.*>, 
48  N.  W.  533;  Lathrop  v.  Eisner,  93  Mich. 
599,  53  N.  W.  791;  Walz  v.  Walz,  101  Mich. 
167,  59  X.  W.  431. 

Where  an  easement  is  interfered  with, 
equity  will  protect  the  owner  of  the  ease- 
ment. 

Hall  v.  Nester,  6  Det.  L.  N.  672,  80  N.  W. 
982. 

Injunction  is  the  remedy  for  the  protec- 
tion of  rights  in  easements. 

Stallard  v.  Gushing,  76  Cal.  472,  18  Par. 
427;  Flickinger  v.  Shaw,  87  Cal.  126,  11  L. 
R.  A.  134,25  Pac.  2{)S  ;Grimshaw  v.  Bclchn, 

88  Cal.  217,26  Pac.  Si;  Walker  v.  Emerson, 

89  Cal.  456,  26  Pac.  9m;StateexreL  Yale  v. 
Duffel,  41  La  Ann.  516,  6  So.  512;  Shaffer 
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X.  state  yat.  Bank,  37  La.  Ann.  242 ;  Ourney 
V,  f onrf,  2  Allen,  576 ;  Dotcning  v.  Diniciddie, 
132  Mo.  92,  33  S.  W.  470,  575;  Webber  v. 
<:age,  39  N.  H.  182;  Earley*8  Appeal,  121  Pa. 
4S)6,  15  Atl.  602;  Miller  v.  Lynch,  149  Pa. 
460,  24  Atl.  80;  Schicoerer  v.  Boylston 
^nrket  Aaso.  99  Maes.  298;  Whitney  v. 
I'nion  /?.  Co.  11  Gray,  365,  71  Am.  Dec.  715 ; 
Jacksontille  V.  Jctcksonville  R.  Co.  67  111. 
544. 

The  owner  of  an  easement  tnay,  as  a  gen- 
eral proposition,  not  only  seek  redress  for  an 
infringement  of  his  right  to  the  same 
throagh  a  court  of  equity,  but  may  prevent 
the  same,  when  threatened,  by  an  applica- 
tion to  that  court  for  an  injunction  to  that 
eifect. 

Wa»hb.  Easem.  &>  Servitudes,  p.  747;  2 
Story,  Eq.  Jur.  Rcdf.  ed.  §§  927,  927a; 
Bardwell  v.  Ames,  22  Pick.  332;  Stevens  v. 
:St€tfns,  11  Met  25 1«  45  Am.  Dec.  203; 
Gardner  v.  yeicburgh,  "2  Johns.  Ch.  162,  7 
Am.  Dec.  526 ;  Webber  v.  Oage,  39  N.  H. 
1S2;  Bills  V.  Miller,  3  Paige,  254;  Hulme  v. 
i>hreve,  4  N.  J.  Eq.  116;  Seymour  v.  McDon- 
Qid,  4  Sandf.  Ch.  502;  Stock  v.  Jefferson 
Ticp,  114  Mich.  357,  38  L.  R.  A.  355,  72  N. 
W.  132;  Campbell  v.  Kent  Circuit  Judge^  111 
iiich.  575,  70  N.  W.  141 ;  Newaygo  Mfg.  Co. 
T.  Chicago  &  W.  M,  R.  Co.  64  Mich.  114,  30 
N.  W.  910;  Riedinger  v.  Marquette  d  W.  R. 
io.  02  Mich.  29,  28  N.  W.  775. 

Complainant  has  as  good  a  right  to  insist 
upon  the  full  width  as  she  has  to  the  original 
location. 

Welch  v.  Wilcox,  101  Mass.  163,  100  Am. 
Dec  113;  Salisbury  v.  Afidretcs,  19  Pick. 
2.^0. 

The  dissolution  of  the  injunction  gave  de- 
fendants no  right  which  they  did  not  have  be- 
fore. They  did  not  begin  the  building  of  the 
BfTT  stairway  until  February  23,  over  forty 
^i.ly8  after  the  service  of  the  claim  of  appeal, 
and  8ix  days  after  the  case  had  been  settled 
by  the  trial  court  and  filed,  and  two  days 
after  the  appeal  bond  was  approved  and  filed. 

If  under  these  circumstances  this  court  is 
to  say  they  must  not  be  disturbed  because 
they  have  completed  the  work,  the  reward  of 
the  expeditious  trespasser  is  indeed  both 
sreat  and  certain. 

Coming  V.  Troy  Iron  d  Nail  Factory,  40 
V.  Y.  191;  Earl  v.  DeUart,  12  N.  J.  Eq. 
•2S0,  72  Am.  Dec.  395;  Boland  v.  St.  John's 
i^chools,  163  Mass.  229,  39  N.  E.  1035; 
Ltmch  r.  Uniofi  Inst,  for  Savings.  169  Mass. 
306.  20  L.  R.  A.  842,  34  N.  E.  364 :  Bass  v. 
MeiTopolitan  West  Side  Elev.  R.  Co.  53  U. 
S.  App.  642,  39  L.  R.  A.  711,  82  Fed.  Rep. 
^•>7:  Stock  V.  Jefferson  Ttop.  114  Mich.  357, 
3^  L.  R.  A.  355,  72  N.  W.  132;  Riedinger  v. 
Mwq^Lctte  d  W.  R.  Co.  62  Mich.  29,  28  N. 
W.  775;  Wilmarth  v.  Woodcock,  58  Mich. 
4S2,  25  N.  W.  475 ;  McMorran  v.  Fitzgerald, 
1 W  ifieh.  653,  64  N.  W.  569 ;  Krehl  v.  Bur- 
TfU,  L.  R.  7  Ch.  Div.  551 ;  High,  Inj.  §  896. 

Messrs.  Kaappen  A  Kleinlians,  for  ap- 
pellees: 

The  theory  that  a  court  of  equity  will  re- 
«tnin  any  interference  whatever  with  an 
<uement,  as  a  matter  of  course  and  with- 
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out  any  examination  into  the  eireumstances, 
is  fundamentally  wrong. 

The  proposed  changes  are  not  only  slight 
and  easily  understood,  but  absolutely  with- 
out injury  to  complainant. 

Woods  V.  Early,  95  Va.  307,  28  S.  E.  374; 
Johnston  v.  Hyde,  32  N.  J.  Eq.  453;  Lake- 
nan  V.  Hannibal  d  St.  J.  R.  Co.  36  Mo.  App. 
373;  3  Pom.  Eq.  Jur.  §  1295,  note;  Ma- 
Bryde  v.  Sayre,  86  Ala.  458,  3  L.  R.  A.  861, 
5  So.  791;  Columbia  College  v.  Thacher,  87 
N.  Y.  311,  41  Am.  Rep.  365;  Starkie  v. 
Richmond,  155  Mass.  188,  29  N.  E.  770. 
.  Injunction  will  be  issued  in  the  discretion 
of  the  court,  only  when  there  is  threatened 
(1)  an  irreparable  injury,  or  (2)  a  continu- 
ing trespass  or  injury  which  cannot  be  com- 
pensated by  damages  in  a  suit  at  law. 

And  in  the  exercise  of  this  discretion  the 
court  will  examine  into  all  the  circumstan- 
ces of  the  case,  and  if  it  is  apparent  that  the 
relief  sought  is  disproportionate  to  the  na- 
ture and  extent  of  the  injury  sustained,  or 
likely  to  be,  or  if  the  injunction  will  cost  the 
defendant  many  times  more  loss  than  the 
complainant  will  suffer,  the  court  will  not 
interfere. 

Poxoers  v.  Harlow,  53  Mich.  513,  51  Am. 
Rep.  154,  19  N.  W.  257;  Kent  Furniture 
Mfg.  Co.  v.  Long,  111  Mich.  383,  69  N.  W. 
657 ;  Haslett  v.  Shepherd,  85  Mich.  165,  48 
N.  W.  633 ;  Lathrop  v.  Eisner,  93  Mich.  599, 
53  N.  W.  791;  Wats  V.  Walz,  101  Mich.  167, 
59  N.  W.  431;  Hall  v.  N ester,  6  Det.  L.  N. 
672,  80  N.  W.  982;  Hall  v.  Rood,  40  Mich. 
46,  29  Am.  Rep.  528;  Potter  v.  Sagina/uo 
Union  Street  R.  Co.  83  Mich.  297,  10  L.  R. 
A.  176,  47  N.  W.  217;  Tallon  v.  Hoboken,  60 
N.  J.  L.  212,  37  Atl.  895;  Detroit  City  R. 
Co.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007. 

Interests  will  not  be  destroyed  by  injunc- 
tion where  such  destruction  will  create  hard- 
ship upon  the  defendants,  and  where  injury 
to  the  parties  is  disproportionate. 

Fox  V.  Holcomb,  32  Mich.  494;  Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890;  Big 
Rapids  V.  Comstock,  65  Mich.  78,  38  N.  W. 
811;  Edwards  v.  Allouez  Min.  Co.  38  Mich. 
46,  31  Am.  Rep.  301;  Leader  v.  Moody,  L. 
R.  20  Eq.  145;  Lexington  City  Nat.  Bank  v. 
Guynn,  6  Bush,  486;  Toledo,  A.  A.  d  N.  M. 
R.  Co.  V.  Detroit,  L.  d  N.  R.  Co.  63  Mich. 
645,  30  N.  W.  595. 

Complainant's  remedy  at  law  is  ample  and 
complete,  and  she  should  be  remitted  to  such 
legal  remedy. 

Fox  V.  Holcomb,  32  Mich.  494;  Miller  v. 
Comwell,  71  Mich.  270,  38  N.  W.  912;  Blake 
V.  Cornwell,  65  Mich.  467,  32  N.  W.  803; 
Comwell  Mfg.  Co.  v.  Swift,  89  Mich.  503, 
50  N.  W.  1001. 

On  petition  for  rehearing. 

We  ask  that  the  record  be  remanded  to  the 
circuit  court,  with  direction  to  take  inquiry 
of  complainant's  damages,  with  provision 
that  upon  payment  thereof,  if  any  are  ascer- 
tained, the  restoration  need  not  be  made. 

Fox  V.  Holcomb,  32  Mich.  494;  Blake  t. 
Cojmwell,  65  Mich.  478,  32  N.  W.  803 ;  Miller 
V.  Comicell,  71  Mich.  270,  38  N.  W.  912; 
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Comwett  Mfg.  Co,  v.  Suoift,  89  Mich.  503,  50 
N.  W.  1001. 

Mooroy  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  May,  1886,  there  was  a  four-story 
brick  block,  known  as  the  "McReynolds 
Block,"  at  the  corner  of  Lyon  and  Canal 
streets,  in  the  city  of  Grand  Rapids.  The 
block*  had  a  frontage  of  about  80  feet  on 
Canal  street,  and  90  feet  on  Lyon  street.  The 
north  half  of  the  block  is  now  owned  by 
the  Richmond  estate.  The  south  half  was 
then  owned  by  Edison  &  Tolford.  In  the 
center  of  the  block,  leading  from  Canal 
street,  there  was  a  stairway  about  5%  f^^t 
wide,  reaching  to  the  second  story  of  the 
block.  This  stairway  was  one  half  on  the 
south  half,  and  one  half  on  the  north  half, 
of  the  block.  The  only  access  to  the  upper 
three  stories  of  the  block  from  Canal  street 
was  up  this  stairway.  On  the  second  story 
of  the  block  was  a  rotunda  reaching  across 
the  entire  width  of  the  two  center  stores. 
Immediately  in  front  of  the  stairway  from 
Canal  street,  but  at  the  further  side  of  the 
rotunda,  was  a  stairway  leading  to  the  third 
story  of  the  building.  A  gallery  running  all 
around  the  rotunda  enabled  one  to  reach  the 
rooms  surrounding  the  rotunda  in  the  third 
story.  A  flight  of  stairs  on  each  side  of  the 
second  stairway  reached  from  the  third  to 
the  fourth  floor  of  the  building,  where  there 
was  a  similar  gallery  to  the  one  in  the  story 
below.  The  rotunda  was  lighted  from  the 
roof.  In  May,  1886,  Calvin  L.  Ives  bought 
the  south  store  in  this  block,  subject  to  a 
mortgage  of  $6,000,  for  the  sum  of  $16,000, 
and  a  deed  was  executed  and  delivered  to  him 
on  the  10th  day  of  that  month.  The  deed, 
in  addition  to  conveying  the  south  19  feet 
and  9  inches  of  the  block,  contained  the  fol- 
lowing provisions:  "Granting  and  convey- 
ing, also,  for  the  consideration  aforesaid,  un- 
to the  party  of  the  second  part,  his  heirs, 
executors,  administrators,  and  assigns,  the 
further  right  and  privilege,  in  case  said 
block  shall  ever  be  destroyed  by  fire,  of  build- 
ing, on  the  premises  immediately  north  of 
the  premises  hereby  conveyed,  a  stairway, 
both  in  front  and  rear,  suitable  for  the 
building  or  buildings  to  be  erected  or  rebuilt 
on  the  premises  hereby  conveyed,  and  next 
immediately  north  thereof,  the  center  line 
of  which  said  front  and  rear  stairway  (or 
cases)  shall  be  exactly  over  and  upon  the 
north  line  of  the  premises  hereby  conveyed, 
which  front  and  rear  stairways  shall  be  built 
and  perpetually  maintained  at  the  mutual 
and  proportional  expense  of  the  party  of  the 
second  part  hereto,  and  George  M.  Edison, 
his  heirs,  executors,  administrators,  and  as- 
signs; hereby  conveying  an  easement  to  the 
said  party  of  the  second  part  hereto  in  the 
premises  north  of  the  premises  hereby  con- 
veyed, for  the  purpose  above  stated,  and  re- 
serving to  the  said  George  M.  Edison,  his 
heirs,  executors,  administrators,  and  as- 
signs, a  like  easement  and  privilege  in  the 
premises  hereby  conveyed,  upon  a  like  con- 
tingency.   Also,  hereby  quitclaiming  to  the 
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party  of  the  second  part  hereto,  for  all 
laudable  and  legitimate  purposes,  the  free; 
perpetual,  and  uninterrupted  use,  for  him- 
self, family,  friends,  customers,  and  lessecH* 
of  the  stairs  and  stairways  now  leading  into 
the  block  of  buildings  known  as  the  'Mc- 
Reynolds  Blo^,*  in  the  said  city  of  Grand 
Rapids,  both  front  and  rear,  and  all  other 
stairs  and  stairways  accessible  from  what  is 
called  the  'rotunda'  in  said  building  or  block, 
with  a  like  perpetual  use  for  a  passageway^ 
and  for  light  of  said  so-called  'rotunda^ 
aforesaid,  and  the  passageways  thereto  and 
therefrom,  except  such  passageways  as  lead 
to  the  private  apartments  in  said  building^ 
or  block,  as  belong  to  tne  parties  owning  the 
premises  north  of  the  premises  convey^  in 
this'  deed.  Also,  hereby  conveying  the 
privilege  and  right  to  hang,  place,  and  sus- 
pend si^ns,  pictures,  etc.,  at  the  foot  of  said 
two  flights  of  stairs  hereinbefore  mentioned,. 
— said  right  to  hang  and  place  pictures, 
signs,  etc.,  to  be  used  in  such  a  manner  as- 
not  to  interfere  with  or  obstruct  the  travel 
up  and  down  said  stairs, —  with  a  like  right 
and  privilege  to  suspend  signs  and  pictures 
in  the  south  half  of  said  rotunda  aforesaid 
in  said  building  or  block.  Reserving  to 
George  M.  Edison,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  the  right  of  nse 
in  common  of  the  front  entrance  to  the  base- 
ment of  said  block,  so  that  he,  his  lessees,  his 
heirs,  executors,  and  administrators,  shall 
and  may  have  a  right  of  access  to  pass  to  and 
from  the  basement  of  the  store  next  north  of 
the  premises  hereby  conveyed,  and  known  as 
•No.  20  Canal  Street.' "  After  this  deed  was- 
delivered,  Mr.  Ives  took  possession  of  the 
property;  renting  the  first  story  as  a  store,, 
and  the  upper  rooms  for  offices  and  for  other 
purposes.  When  this  bill  was  filed,  August 
30,  1809,  the  one  fourth  of  the  block  next 
north  of  Mr.  Ives  was  owned  by  the  defend- 
ant Edison.  The  defendant  May  was  a  ten- 
ant of  the  Richmond  estate,  and  occupied  the 
north  half  of  the  first  story  as  a  double  store. 
He  also  rented  the  store  owned  by  Mr.  Edi- 
son. He  desired  to  take  out  the  partition 
wall  between  this  store  and  the  double  store 
then  occupied  by  him,  making  one  large  room 
of  the  three  stores,  and  to  take  out  the  center 
stairway,  so  that  he  would  have  but  one  en- 
trance and  a  continuous  front.  He  got  the 
consent  of  Mr.  Edison  to  remove  the  stair- 
way from  the  center  of  the  block,  Mr.  May 
proposing  to  put  one  somewhat  narrower,, 
just  adjoining  the  party  wall  between  Mr. 
Ives  and  Mr.  Edison;  the  whole  of  it  to  be 
upon  the  property  owned  by  Mr.  Edison^ 
He  sought  the  consent  of  Mr.  Ives  but  the 
latter  refused  to  give  it.  Mr.  Ives  learned 
that  Mr.  May  proposed  to  remove  the  stair- 
way after  he  had  refused  his  consent  to  its- 
removal,  and  filed  this  bill  on  the  30th  of 
August,  1899,  to  prevent  his  tearing  out  the 
center  stairway.  After  it  was  filed,  Mr. 
Ives  died,  and  Mrs.  Ives  is  now  his  represen- 
tative in  the  proceeding.  December  30,. 
1809,  after  a  hearing,  the  bill  was  dismissed,, 
with  costs  against  complainant.  An  ap- 
peal was  promptly  taken  by  complainaat. 


]900. 


IVBS  Y.  £DI80N. 


187 


After  tbe  decree  wm  entered  in  the  court 
heiovr,  the  defendant    treated    the    case    as 
though  it   was    finally   adjudicated    in    his- 
favor,  and,  as  appears  from  affidavits  filed 
vith  the  briefs,  has  torn  out  the  center  stair- 
way entirely,  and  has  put  in  the  stairway  as 
aliiady  indicated.     The  proof  taken  before 
the  circuit  judge  was  contradictory  as  to 
whether  the  proposed  change  would  seriously 
injure  the  complainant  or  not.     It  is  urged 
here  that,  while  defendant  may  not  have  had 
the  legal  right  to  do  what  he  has  done,  the 
change  is  a  beneficial  one  to  the  complain- 
ant, and,  in  any  event,  has  not  done  her  such 
an  irreparable  injury  as  to  entitle  her  to  the 
aid  of  a  court  of  chancery,  and  her  relief,  if 
aoT,  is  in  a  court  at  law;  citing  Woods  v. 
Early,  95  Va.  307,  28  S.  E.  374;  Johnston  v. 
Hyde,  32  N.  J.  Eq.  453;  McBryde  v.  fifayre, 
.S6  Ala.  458,   3   L.   R.   A.   861,   5   So.   791; 
^rAumhia  College  v.  Thacher,  87  N.  Y.  311, 
41  Am.  Rep.  365;  tStarkie  v.  Richmond,  155 
Mass.  188,  29  N.  E.  770.    We  do  not  place 
the  same  interpretation  as  do  the  solicitors 
for  the  defendant  upon  the  case  of  Woods  ▼. 
Early,  95  Va.  307,  28    8.   E.   374.     In   that 
case  an  injunction  was  granted  by  the  court. 
In  the  opinion  the  following  language  was 
used:    **Mr.  Justice   Story    says:     *Where 
easements  or  servitudes  are  annexed  by  grant 
or  covenant,  or  otherwise,  to  private  estates, 
the  due  enjoyment  of  them  will  be  protected 
against   encroachments,    by    injunction.'    2 
Story,  Eq.  Jur.  §  927.     It  was  said  by  Judge 
Barks  in  Sanderlin  y.  Baxter,  76  Va.  305,  44 
Am.  Rep.  165:     'Damages  in  repeated  suits 
would  not  compensate  in  such  a  case.     The 
injury  is  irreparable,  and  calls   for   a   pre- 
ventive remedy,  such  as  a  court  of  equity 
only  can  furnish.     That  court  constantly  in- 
terposes by  injunction  where  the  injury  is 
of  that  character.     By  the  terms  'irrepara- 
ble injury'  it  is  not  meant  that  there  must  be 
no  physical  possibility  of  repairing  the  in- 
jury; all  that  is.  meant  is   that  the   injury 
would  be  a  grievous  one,  or  at  least  a  mater- 
ial one,  and  not  adequately  reparable  in  dam- 
ages.'   See  also  Kerr,  Inj.  p.  199,  chap.  15, 
1 1;  Manchester  Cotton  Mills  v.  Manchester, 
25  Gratt  825.  828;  Switzer  v.  McCulloch,  76 
Va.  777;  Anderson  v.  Harvey,  10  Gratt.  386, 
393;  Rakes  v.  Rustin  Hand,  Min,  d  Mfg.  Co, 
(Va.)  22  S.  E.  408,  499."     In  Johnston  v. 
Hyde,  32  N.  J.  Eq.  446,  cited  by  the  counsel, 
the  eourt  granted  an  injunction,  and  stated : 
"lir.  Johnston  declares  himself  willing,  to 
put  down  through  his  grounds  a  culvert  of 
such  dimensions  as  the   court   shall   direct. 
But  without  the  consent  of  Mr.  Hyde,  and 
in  the  absence   of   any   estoppel   by   acqui- 
f^ftnce,  the  court  cannot  compel  him  to  ac- 
<^t  the  substitution  of  a  covered  aqueduct 
^or  an  open  raceway."    In  the  notes  to  this 
t'ue  is  a  collection  of  authorities   holding 
that  the  easement  cannot  be  changed  without 
the  consent  of  both  the  parties  interested, 
fren  though  the  change  would  be  beneficial, 
^nd  in  nearly  all  of  the  cases  relief  by  in- 
junction was  granted.     Merritt  v.  Parker,  1 
X  J.  L.  460;  Tillotson  v.  Smith,  32  N.  H. 
^*0,  64  Am.  Dec.  365;  Hulme  v.  Shreve,  4  N. 
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J.  Eq.  116;  Dewey  v.  Bellows,  9  N.  H.  282; 
Dickenson  v.  Grayid  Junction  Canal  Co.  15 
Beav.  260.  In  McBryde  v.  Sayre,  86  Ala. 
458,  3  L.  R.  A.  861,  5  So.  791,  it  was  made 
to  appear  that  complainants  had  changed 
the  use  of  the  easement  very  materially  from 
what  it  was  when  granted,  and  that  the 
change  was  harmful  to  the  dominant  estate. 
The  court,  under  the  circumstances,  declined 
to  grant  the  writ  of  injunction,  and  left  the 
parties  to  their  remedy  at  law.  In  the  case 
of  8tarkie  v.  Richmond,  155  Mass.  188,  29  N. 
£.  770,  the  plaintiff  did  not  move,  after 
learning  of  the  proposed  trespass  upon  the 
passageway,  until  it  was  consummated  by 
the  erection  of  an  expensive  building.  The 
court,  under  such  circumstances,  declined  to 
interfere,  but  intimated  pretty  clearly  that, 
if  plaintiff  had  applied  seasonably,  the  court 
would  have  compelled  the  moving  of  the 
building. 

Counsel  say  the  proposition  is  universally 
recognized  that  an  injunction  will  be  issued. 
in  the  discretion  of  the  court,  only  when 
there  is  threatened  an  irreparable  injury,  or 
a  continuing  trespass  or  injury  which  can- 
not be  compensated  by  damages  in  a  suit  at 
law,  "and,  in  the  exercise  of  this  discretion, 
the  court  will  examine  into  all  the  circum- 
stances of  the  case,  and  if  it  is  apparent  that 
the  relief  sought  is  disproportionate  to  the 
nature  and  extent  of  the  injury  sustained, 
or  likely  to  be,"  or  "if  the  injunction  will 
cost  the  defendant  many  times  more  loss 
than  the  complainant  will  suffer,  the  court 
will  not  interfere;"  citing  Hall  v.  Rood,  40 
Mich.  46,  29  Am.  Rep.  528;  Potter  v.  Sagi- 
naw Union  Street  R.  Co.  83  Mich.  297,  10  L, 
R.  A.  176,  47  N.  W.  217;  Bentley  v.  Root,  19 
R.  I.  205,  32  Atl.  918;  Wood  v.  Sutcliffc,  2 
Sim.  N.  S.  163;  Chapin  v.  Brown,  15  R.  1. 
579,  10  Atl.  639 ;  Vamcy  v.  Pope,  60  Me. 
192 ;  Welton  v.  Martin,  7  Mo.  307 ;  MoElroy 
V.  Qohle,  6  Ohio  St  187;  2  Beach,  Modern 
Eq.  Jur.  §  713;  and  other  cases.  An  exam- 
ination of  these  cases  will  show  that  each 
of  them  differs  in  some  essential  particular 
from  the  case  at  bar.  In  some  of  them  the 
easement  was  not  a  private  one  created  by 
deed.  In  others  the  injured  party,  after 
knowledge  of  the  proposed  trespass,  re- 
mained inactive,  and  allowed  a  large  expendi- 
ture of  money  to  be  made  before  invoking  the 
aid  of  the  court.  In  each  of  them  it  was 
made  to  appear  that  it  would  be  inequitable 
for  the  equity  court  to  interfere.  But  what 
are  the  facts  in  this  case?  Mr.  Ives  bought 
a  valuable  piece  ol  property,  and,  as  a  part 
of  the  purchase,  he  obtained  an  easement 
that  he  and  his  grantor  regarded  as  essential 
for  him  to  possess.  In  the  same  deed  which 
conveyed  to  him  the  title  in  fee  to  the  store, 
there  was  granted  to  him  the  easement.  The 
deed  was  promptly  recorded,  thus  giving  no- 
tice to  the  world  of  what  his  rights  were. 
He  entered  upon  the  use  of  the  easement,  and 
continued  to  use  it  for  nearly  thirteen  years. 
The  defendant  Edison  joined  in  the  deed  to 
Mr.  Ives,  and  received  part  of  the  considera- 
tion paid  therefor.  The  defendant  May 
knew  what  the  rights  of  Mr.  Ives  were.    He 
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sought  to  obtain  his  consent  to  a  relinquish- 
ment of  hi3  easement.  Failing  to  obtain 
this,  with  the  consent  of  Mr.  Edison,  he  de- 
termined to  take  away  the  easement  of  Mr. 
Ives,  and  substitute  another  in  the  place  of 
it.  Learning  of  his  disposition  to  do  this, 
the  complainant  invoked  the  aid  of  the  court. 
While  the  case  was  awaiting  a  final  deter- 
mination, the  defendant  saw  fit  to  ignore 
the  rights  of  the  complainant,  and  to  ignore 
the  legal  proceedings,  and  proceeded  to  re- 
move the  stairway  and  to  substitute  another 
in  the  place  of  it.  To  accomplish  this  wrong 
has  cost  the  defendant  a  large  sum  of  money. 
To  restore  the  easement  thus  arbitrarily 
taken  will  cost  another  large  sum  of  money, 
the  aggregate  of  which  sums  is  so  large  that 
it  is  now  said  it  will  be  entirely  dispropor- 
tionate to  the  injury  done  the  complainant, 
and  for  that  reason  the  court  should  not 
grant  relief.  If  such  a  contention  is  to  pre- 
vail, then  indeed  is  the  chancery  court  shorn 
of  its  power  to  protect  persons  in  their  right 
of  property.  If  this  doctrine  is  to  be  sanc- 
tioned, the  person  engaged  in  large  enter- 
prises may  seize  upon  rights  of  less  magni- 
tude than  his  own,  and,  if  an  appeal  is  made 
to  the  law  for  protection,  he  may  ignore  the 
right  of  the  injured  and  the  pendency  of  the 
legal  proceeding;  and  if  he  will  put  money 
enough  into  the  new  enterprise  before  a  final 
decree  is  entered,  so  that  it  will  cost  him 
much  more  to  restore  the  right  he  has  wrong- 
fully taken  than  a  jury  may  regard  the  right 
as  worth,  he  may  prevent  the  entering  of  any 
decree  whatever  against  himself,  and  may 
mulct  the  person  who  has  appealed  to  the 
courts  to  protect  his  rights,  in  costs.  This 
does  not  appeal  to  our  sense  of  justice.  The 
easement  possessed  by  the  complainant  -was 
created  by  deed.  It  imposed  a  servitude 
upon  Mr.  Edison's  land  for  the  benefit  of 
the  estate  of  complainant,  which,  under  the 
statute  of  'frauds,  could  not  be  assigned, 
granted,  or  surrendered,  unless  by  a  writ- 
ing or  by  operation  of  law.  Washburn, 
Easem.  &.  Servitudes,  4th  ed.  p.  300.  It  was 
taken  for  granted  by  defendant  May  that  he 
could  not  move  this  stairway  without  the 
permission  of  Mr.  Edison,  who  was  the  owner 
in  fee  of  one  half  of  it,  but  the  title  in  fee 
was  no  more  sacred  than  the  easement  held 
by  the  complainant,  created  by  a  deed  for 
which  payment  had  been  made.  It  is  diffi- 
cult to  avoid  the  conclusion  that  if  the  ease- 
ment to  which  complainant  is  entitled  can 
be  taken  without  her  consent  simply  because 
defendant  May  will  be  benefited  more  than 
she  will  be  damaged,  for  a  like  reason  the 
title  owned  by  Mr.  Edison  may  be  ignored. 
It  is  doubtless  true  that  the  parties  ought 
to  have  been  able  to  arrive  at  an  amicable 
agreement,  but  in  the  absence  of  such  an 
agreement  the  defendant  had  no  more  right 
to  remove  this  stairway  than  he  would  have 
had  to  trespass  upon  any  other  portion  of 
complainant's  estate  in  such  a  way  as  to  de- 
prive her  of  its  use,  and  then  say  to  her  that 
he  had  provided  for  her  another  estate  just 
as  valuable,  and  with  which  she  should  be 
satisfied.    I  know  of  no  law  which  will  justi- 
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fy  such  an  invasion  of  the  rights  of  property 
belonging  to  one  person,  to  serve  the  conven- 
ience or  necessities  of  another.     It    is    the 
duty  of  the  courts  to  protect  persons  in  their 
right  of  property,  even  though  the  holdings 
may  be  small,  instead  of  justifying  a  tres- 
pass, or  compelling  the  owner  of  the  prop- 
erty to  accept  something  else  in  the  place  of 
it.    Gregory  v.  Nelson,  41  Cal.  278;  Ritchey 
V.  Wehh,  149  Ind.  214,  40  L.  R.  A.  105,  48  N. 
E.  1031.    In  this  case  a  definite  agreement 
was  made  bebveen  the  complainant  and  her 
grantors  for  the  use  of  this  easement  in  the 
place  it  was  then  located.    It  is  for  her  to 
say  whether  the  agreement  shall  be  preserved 
in    its    integrity,   and,    before    it   can   be 
changed,    her    consent    must   be   obtained. 
Dickenson  v.  Grand  Junction  Canal  Co.  15 
Beav.  271;  HiUs  v.  Miller,  3  Paige,  254.    In 
the  case  of  Stock  v.  Jefferson  Twp.  114  Mich. 
357,  38  L.  R.  A.  355,  72  N.  W.  132,  the  same 
argument  was  used  that  is  urged  by  the  so- 
licitors for  the  defendant  in  l£is  case.    The 
court  said:     "It  is  the  claim  of  the  defend- 
ants that  the  loss  to  the  complainant  caused 
by  the  diversion  of  the  water  is  trivial,  while 
the  damage  the  defendants  would  sustain  if 
a  permanent  injunction  is  granted  would  be 
very  great,  and  that  therefore  the  injunction 
ought  not  to  be  allowed;    citing  Potter  v. 
Saginau)  Union  Street  R.  Co,  83  Mich.  298, 
10  L.  R.  A.  176,  47  N.  W.  217,  and  cases  there 
cited;  Torrey  v.  Camden  &  A,  R,  Co,  18  N.  J. 
Eq.  293;   10  Am.  &  Eng.  Enc.  I^w,  p.  799, 
and  note;  Logansport  v.  Uhl,  99    Ind.   539, 
50  Am.  Rep.  112.    None  of  these  authorities 
establish  the  doctrine  that,  where  one  tres- 
passed against  acts  promptly  after  notice  of 
the  trespass,  equity  will  not  interfere,  where 
the  trespass  is  of  a  continuing  nature  and  is 
irreparable  in  its  character.     An  examina- 
tion of  these  cases  will  show,  either  that  it 
was  doubtful  if  any  damage  would  be  done, 
or  the  complainant  had  not  acted  promptly 
in  appealing  to  equity.     It  does  not  appeal 
to  one's  sense  of  justice  to'  say  that  the  ex- 
ercise of  a  right  possessed  is  not  of  as  much 
benefit  to  the  possessor  as  the  taking  of  that 
right  from  the  owner  would  be  to  the  tres- 
passer, and  therefore  the  trespasser  should 
be  allowed  to  continue  his  trespass.    The  de- 
fendants knew  the  complainant  was  opposed 
to  what  they  did.    He  forbade  their  acts,  and 
when  they  continued  them  he  caused  a  copy 
of  a  decree  made  more  than  forty  years  ago 
in  favor  of  his  grantors  to  be  served  upon 
them,  and,  when  they  paid  no  attention  to 
all  this,  without  unreasonable  delay  he  ap- 
pealed to  the  court.    If  they  have  expended 
considerable  sums  of  money  in  committing; 
this  trespass,  it  is  their  own  fault,  and  they 
must  lose  it.    It  is  urged  very  earnestly  by 
counsel  that  Mr.  Stock's  right  to  maintain 
his  dam  and  to  use  the  water  that  would 
naturally  come  to  his  mill  must  give  way  to 
the  right  of  the  public  to  improve  the  high- 
ways, to  drain  lands,  and  to  generally  im- 
prove the  country.    It  is  sufficient  reply  to 
this  argument  to  say  that  it  has  long  been 
the  fundamental  law  of  the  land  tnat  a  man 
is  not  to  be  deprived  of  his  property  without 
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dae  process  of  law  and  without  compensa- 
tion/' Ball  V.  Ionia,  38  Mich.  493;  Koop- 
mn  V.  Blodgett,  70  Mich.  610,  38  N.  W. 
m-,  Haslett  V.  Shepherd,  85  Mich.  165,  48 
S.  W.  533;  Lathrop  v.  Eisner,  93  Mich.  699, 
53  N.  W.  791 ;  Hote  v.  Woi^,  101  Mich.  167, 
59  N.  W.  431 ;  Kent  Furniture  Mfg.  Co.  v. 
!mg.  111  Mich.  383,  69  N.  W.  657;  iToil  v. 
.V«<fr,  6  Det.  L.  N.  672,  80  N.  W.  982;  1 
High,  Inj.  §  b04;  Coming  v.  Troy  Iron  d 
Sail  factory,  40  N.  Y.  191;  Jones,  Easem. 
§  218;  Oregoiy  v.  Nelson,  41  Cal.  278;  ./o^ui 
V.  Johnson,  27  N.  J.  Eq.  526 ;  Johnson  v. 
Jaqui,  27  N.  J.  Eq.  552 ;  Manning  v.  Port 
Rfoding  R.  Co.  54  N.  J.  Eq.  46,  33  Atl.  802 ; 
Ritchey  v.  Welsh,  149  Ind.  214,  40  L.  R.  A. 
105,  48  N.  E.  1031;  Washb.  Easem.  &  Servi- 
tudes, 4th  ed.  p.  300;  10  Am.  &  Eng.  Enc. 
Law,  Sd  ed.  429. 

The  circuit  judge  should  have  granted  the 
injunction  as  prayed.  It  is  doubtless  true  it 
wUl  cost  the  defendant  a  good  deal  to  restore 
to  the  complainant  the  easement  as  it  ex- 
isted when  the  suit  was  brought,  but  the  de- 
fendant alone  is  to  blame  ior  the  situation. 
AH  the  work  done  in  the  removal  of  this 
stairway  has  been  done  since  this  proceed- 
ing was  begun.  The  defendant  preferred  to 
act  without  waiting  for  the  court  to  deter- 
mine the  controversy.  In  doing  so  he  acted 
at  his  peril,  and  is  justly  chargeable  with 
the  consequences.  He  should  be  required  to 
restore  the  easement  as  it  existed  when  this 
bill  was  filed.  A  decree  will  be  entered  in 
accordance  with  this  opinion  with  costs  of 
both  courts. 

Montgomery,    Ch.    J.,    and   Grant,    J., 

concurred  with  Moore,  J. 

Hooker,  J.,  dissenting: 

The  complainant  owns  a  building  in  Grand 
Hapids,  to  the  second  story  of  which  access 
has  heretofore  been  had  through  a  stairway 
located  in  the  middle  of  the  front  of  an  ad- 
joining block  of  stores  owned  by  the  defend- 
ants. Complainant  had  an  easement  over 
*aid  stairway.  In  remodeling  their  build- 
ing, defendants  proposed  to  change  the  loca- 
tion of  the  stairway  to  a  point  adjoining  the 
<^x>mplainant's  building,  thereby  obtaining 
^ne  large  store  front,  unbroken  by  the 
stairs ;  but  the  complainant  refused  assent, 
and  filed  the  bill  in  this  cause  to  enjoin  such 
action.  The  cause  was  heard,  and  the  bill 
wu  dismissed.  Thereafter  the  change  was 
ffitde.  While  it  was  being  done,  the  com- 
plainant appealed,  and  now  insists  that  the 
<^art  shall  compel  the  defendants  to  restore 
the  premises  to  their  former  condition.  To 
do  80  would  be  to  entail  a  great  loss  upon 
the  defendants,  while  to  deny  the  relief 
"wugbt  would  result  in  comparatively  small 
•068  to  the  complainant.  Undoubtedly  she 
^  a  legal  right  to  have  the  stairs  main- 
tained until  the  end  of  time,  unless  the  build- 
ing should  be  burned,  in  which  case,  under 
the  terms  of  her  contract,  they  could  only 
be  rebuilt  at  the  place  where  defendants 
hare  put  them.  No  matter  how  great  the  in- 
<»QvenieBoe  to  the  defendants,  and  how  lit- 
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tie  she  would  be  injured  by  the  change,  she 
may  insist  upon  her  "pound  of  flesh.'  To 
obtain  it,  however,  she  must  go  to  a  court  of 
law;  for  it  is  not  the  province  of  a  court  of 
equity  to  grant  injunctions  to  enforce  strict 
legal  rights  of  this  character,  when  full  com- 
pensation can  be  given  in  an  action  at  law, 
and  where  the  remedy  by  injunction  would 
be  a  much  greater  hardship  upoi^  the  defend- 
ants than  the  change  would  be  to  her.  A 
number  of  cases  sustain  the  propositions 
that  an  injunction  is  a  matter  of  grace,  not 
of  right;  that  it  issues  only  when  irrepar- 
able injury  is  threatened,  and  never  when 
there  is  a  plain  and  adequate  remedy  at  law. 
Again,  a  court  of  equity  may  deny  such  re- 
lief in  any  case  where  the  injunction  will 
bear  with  especial  severity  upon  a  defend- 
ant, while  the  complainant  will  be  a  com- 
paratively light  sufferer  if  it  be  denied,  as 
the  rules  applicable  to  specific  performance, 
to  which  this  case  is  analogous,  show.  Mc- 
Bryde  v.  Sayre,  86  Ala.  458,  3  L.  R.  A.  861, 
5  So.  791;  Columbia  College  v.  Thacher,  87 
N.  Y.  311,  41  Am.  Rep.  365;  Starkie  v.  Rich- 
mond, 155  Mass.  188,  29  N.  E.  770;  Clarke 
v.  Clark,  L.  R.  1  Ch.  16;  Durell  v.  Pritchard, 
L.  R.  1  Ch.  250;  Edwards  v.  xtllouez  Min.  Co, 
38  Mich.  46,  31  Am.  Rep.  301;  Hall  v.  Rood, 
40  Mich.  46,  29  Am.  Rep.  528 ;  Potter  v.  Sag- 
inaw Union  Street  R.  Co.  83  Mich.  297,  10 
L.  R.  A.  176,  47  N.  W.  217;  3  Pom.  Eq.  Jur. 
§  1295,  note.  In  the  light  of  these  cases,  we 
cannot  say  that  all  invasions  of  easements 
are  remediable  by  injunction.  It  is  not  the 
character  of  the  act  or  motive,  but  the  na- 
ture of  the  injury,  that  determines  the  right 
to  injunctive  relief.  When  we  find  that  there 
is  a  plain  and  adequate  remedy  at  law,  the 
injunction  should  be  denied,  especially  if  to 
grant  it  would  be  to  impose  a  disproportion- 
ate burden  upon  the  defendant.  It  is  said 
that  the  cases  cited  may  be  distinguished 
from  the  present  case.  That  is  true  in  this, 
viz.,  that  the  wrong  was  committed  with  full 
knowledge  of  complainant's  rights  and  ob- 
jections, and,  though  after  her  bill  had  been 
dismissed;  it  was  commenced  while  the  right 
to  appeal  existed.  But  the  fact  that  one  case 
is  distinguishable  from  another  is  only  nega- 
tive authority,  at  best,  and  the  danger  in 
concluding,  from  the  possibility  of  a  distinc- 
tion, that  an  opposite  rule  applies  to  all  oth- 
er cases,  cannot  be  kept  too  steadily  in  view. 
The  principle  of  the  cases  cited  governs  this 
case,  unless  the  distinction  should  take 
it  out  from  the  class  of  cases  to  which  they 
apply.  To  do  that,  we  think  that  the  prin- 
ciples already  mentioned  must  be  subverted. 
We  do  not  say  that  the  defendants  had  a  le- 
gal right  to  change  this  stairway,  but  that 
equity  is  under  no  obligation  to  be  lavish 
with  its  extraordinary  remedies  in  cases 
where  the  defendant  is  more  likely  to  suffer 
irreparable  injury  if  the  injunction  is  grant- 
ed, than  the  complainant  will  be  if  it  is  with- 
held. The  circuit  judge,  who  saw  the  wit- 
nesses, and  doubtless  was  familiar  with  the 
premises,  found  that  the  change  in  the  loca- 
tion of  the  easement  would  be  no  substantial 
injury  to  the  complainant,  and  we  are  of  the 
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same  opinion.  We  should  not,  therefore,  re- 
quire defendant  to  restore  the  premises  to 
their  former  condition,  but  should  leave  the 
complainant  to  her  remedy  at  law.  The  de- 
cree of  the  learned  circuit  judge  should  be 
affirmed. 

Itongy  J.,  concurred  with  Hooker,  J. 
Rehearing  denied. 


Marvin  R.  SALTER,  Admr.,  etc.,  of  Julia  E. 
Sutherland,  Plff.  in  Err., 

v. 

Daniel  M.  SUTHERLAND. 


( 


.Mich. 


) 


Tbe  adnitntstrator  of  one  'who,  darinff 
the  o^vner*s  lifetime,  died  in  posiies- 
•ion  of  cIiatteiN  under  an  agreement  by 
which  she  was  to  have  the  use  of  them  dur- 
ing her  life  and  that  of  the  owner,  has  no 
title  which  will  support  an  action  for  their 
possession  against  a  third  person  who  wrong- 
fully took  possession  of  them  after  the  death 
of  the  bailee,  but  such  action  must  be  brought 
by  the  owner. 

(March  6,  1900.) 

ERROR  to  the  Circuit  Court  for  Gratiot 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
possession  of  certain  property  which  defend- 
ant was  alleged  to  have  unlawfully  taken 
possession  of  after  the  death  of  his  wife  who 
was  in  possession  under  contract  with  her 
father  for  a  life  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cahill  ft  Wood,  with  Messrs. 
Jolin  T.  Mathews  and  Jolin  M.  ETorden, 
for  plaintiff  in  error : 

Prima  facie  it  was  the  duty  of  the  admin- 
istrator to  take  possession  of  all  such  prop- 
erty, and  he  had  a  right  to  bring  suit  to  re- 
cover the  same  from  anyone  who  denied  his 
rigl)t.  The  action  of  replevin  survives  un- 
der our  statute. 

Mich.  Comp.  Laws  1897,  10,  117. 

A  statutory  provision  that  a  cause  of  ac- 
tion shall  survive  is  equivalent  to  saying 
that  an  executor  may  sue  on  it. 

Rogers  v.  Windoes,  48  Mich.  628,  12  N. 
W.  882 ;  Wales  v.  Newhould,  9  Mich.  45. 

Messrs.  Searl  Sc  Kress  and  George  P. 
Stone,  lor  defendant  in  error : 

The  administrator  was  not  entitled  to 
maintain  this  suit.  The  administrator  is  en- 
titled to  take  and  hold  such  only  of  the  prop- 
erty remaining  in  the  possession  of  the  de- 
ceased as  can  be  used  by  him  for  the  purpose 
of  paying  debts  or  distribution  under  the 
statute. 

Under  our  probate  system  an  administra- 
tor is  a  mere  officer  of  the  law,  who  has  title 

Note. — For  powers  of  executors  of  life  ten- 
ant,  see  also  Bradley  v.  Bailey  (Conn.)  1  L.  R. 
A.  427.  and  note;  also  note  to  Batterman  v. 
Albright  iN.  Y.)  11  L.  R.  A.  800. 
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to  the  assets  for  the  purpose  of  eolleeting 
and  disposing  of  the  same  for  the  benefit  ol 
creditors  and  the  next  of  kin. 

Gilkty  V.  Hamilton,  22  Mien.  283;  Rough 
V.  Womer,  76  Mich.  375,  43  X.  W.  573. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

Lorensfo  Squire  was,  prior  to   1895,  the 
owner  of  a  farm,  upon  which  he  resided  with 
his  wife  and  daughter.     His  wife  died,  and 
his   daughter   continued    to   live  with    him. 
The  daughter  married  the  defendant,  Dan- 
iel  M.   Sutherland,  in   February,   1895.     It 
is  the  claim  of  the  plaintiff,  as  stated  by  his 
counsel:     That  in  April  after  the  marriage 
"Mrs.   Sutherland   said   to   her   father:     *1 
don't  want  to  go  away.    I  want  to  stay  here 
upon  the  farm  with  you.'    This  conversation 
was  had  in  the  presence  of  Aaron  Squire,  his 
wife,  Nettie,  and  the  defendant.    The  old 
gentleman  replied  to  her,  saying :     'You  may 
remain  in  my  home  here,  and  occupy  it  with 
me  as  your  home,  and  live  with  me,  and  take 
care  of  me  during  my  life.    You  can  use  my 
household  effects,  and  I  will  turn  over  to  you 
the  use  of  my  farm  here,  and  you  to  pay  the 
taxes,  and  keep  it  in  good  condition;  and  1 
will  also  turn  over  to  you  for  that  purpose — 
for  the  purpose  of  working  the  farm — my 
personal  property  here  upon  the  farm  [which 
vras  then  and  there  enumerated],  to  be  used, 
kept,  handled,  and  husbanded  upon  my  farm,, 
for  the  mutual  good  of  yourself  and  me ;  and» 
if  you  survive  me,  then  this  property,  or 
whatever  shall  remain  of  it,  shall  be  your& 
at  the  time  of  my  death.'    That  this  prop- 
erty, and  the  money  arising  from  the  sale 
of  personal  property  and  the  use  of  the  farm 
during  the  life  of  Ix>renzo  Squire  was  to  be 
under  the  joint  supervision  and  control  of 
Julia  and  her  father;  and  in  his  language 
used   to  her   at  the   time,  while  she   might 
have  the  active  management  of  the  property,. 
he  proposed  to  keep  his  hand  upon  matters 
as  long  as  he  lived.    It  was  agreed  that  the 
personal  property  should  be  kept  in  good  con- 
dition and   repair,   and   replaced   by   other 
stock  or  new  implements  when  needed.     In 
other  words,  Julia  was  to  become  trustee  for 
her  father  of  the  personal  estate  then  turned 
over  to  her,  with  accumulations,  the  use  of 
the  farm,  and  its  proceeds,  out  of  which  she 
should  render  to  her  father  his  support,  eare. 
nursing,  and  maintenance,  pay  the  taxes  up- 
on the  farm  and  personal  property;  and  at 
his  death,  if  she  should  have  fulfilled  the  con- 
ditions of  the  trusteeship,  she  should   be- 
come absolute  owner  of  the  property,  or  what 
should  remain  of  it,  which  might  be  left  after 
the  payment  of  all  expenses  of  the  old  gen- 
tleman living.    Julia  consented  to  this  ar- 
rangement, and  accepted  possession  of  the 
property  in  the  manner  and  relation  pro- 
posed, and  occupied  it  under  that  agreement 
until  in  January,  1808,  when  ahe  died.**     It 
is  not  claimed  the  father  ever  parted  with 
his  title  to  the  property,  but  it  was  to  re- 
main   in  him   until  his    death.    After    the 
death  of  Mrs.  Sutherland,  Mr.  Salter  wa» 
appointed  her  administrator,  and,  with  the 
consent  of  Lorenzo  Squire,  brought  replevin 
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for  some  of  the  personal  property  turned  over 
to  Mn.  Sutherland  by  her  father,  which  it 
wu  claimed  was  unlawfully  detained  by 
Mr.  Sutherland.  The  plaintiff  gave  testi- 
mony tending  to  establish  the  above  state  of 
facta.  No  testimony  was  introduced  on  the 
part  of  the  defendant.  The  trial  judge  was 
of  the  opinion  that,  inasmuch  as  Mrs.  Suth- 
«rland  was  not  the  owner  of  the  property, 
aad  only  had  the  right  to  the  use  of  it  dur- 
ing her  lifetime,  the  title  remaining  in  the 
father,  he,  and  not  the  administrator,  should 
hare  brought  the  suit,  and  directed  a  verdict 
in  favor  of  the  defendant.  The  plaintiff, 
through ^his  counsel,  says:  "The  circuit 
judge  lost  sight  of  an  important  considera- 
tion. Mrs.  Sutherland  having  been  in- 
trnsted  with  this  property  merely  to  use, 
keep,  presence,  and  account  for,  she  had  no 
right,  under  the  arrangement  with  her  fath- 
«•,  to  give  the  property  to  her  husband,  or 
to  sell  it  to  him  or  anyone  else.  If  she  had 
done  BO,  the  father  might  have  reclaimed  it 
from  the  husband  by  a  suit  in  replevin,  but 
he  was  not  bound  to  do  so.  He  might  have 
^iued  his  daughter  in  trover  for  the  conver- 
sion of  the  property.  At  her  death,  her  hus- 
band, naturally  succeeding  to  the  temporary 
possession  of  the  property,  claimed  it  as  his 
ovn,  and  refused  to  give  it  up  to  the  admin- 
istrator on  demand.  The  record  does  not 
disclose  the  nature  of  his  claim,  but  that  is 
not  important,  inasmuch  as  the  court  held 
that  the  plaintiff  could  not  recover  in  any 
^ent.  Under  the  case  made  by  the  plaintiff 
the  question  is:  Was  the  estate  of  Mrs. 
Sutherland  liable  to  be  charged  with  the 
^-alue  of  the  property  if  it  was  not  produced 
and  turned  over  to  Mr.  Squire,  the  owner? 
Clearly,  it  was,  if  she  had  given  it  to  her  hus- 
band, or  otherwise  disposed  of  it  contrary  to 
the  agreement  under  which  she  held  it.  Mr. 
Squire  was  not  bound  to  search  for  and  re- 
<^laim  the  property  from  strangers.  He  had 
aright  to  call  upon  the  administrator  to  turn 
the  property  over  to  him,  and,  if  he  failed, 
Mr.  Squire  would  have  had  a  claim  against 
the  decedent's  estate  for  the  value  of  it." 
They  urge  the  plaintiff  in  this  case,  to  pro- 
tect the  estate  of  which  he  is  administrator, 
Has  a  right  to  get  possession  of  this  prop-' 
prty,  60  as  to  turn  it  over  to  Mr.  Squire,  if  he 
i$  entitled  to  it,  or  to  whoever  is  entitled  to 
it 

It  is  said  that  under  §  10,117,  Comp.  Laws 
1697,  the  action  of  replevin  survives,  and 
that,  when  the  statute  provides  that  a  cause 
of  action  shall  survive,  it  is  equivalent  to 
^jing  an  administrator  may  sue  on  it ;  cit- 
ing Wales  V.  Newhould,  9  Mich.  45 ;  Rogers 
V.  Windoes,  48  Mich.  628,  12  N.  W.  882.  The 
record  does  not  show  defendant  converted 
^7  of  hifl  property  during  the  lifetime  of 
his  wife,  so  that  she  might  have  brought 
suit  during  her  lifetime,  so  that,  so  far  as  is 
disclosed  here,  she  had  no  right  of  action 
sgainst  him  to  which  the  administrator 
would  fueceed  by  virtue  of  the  statute.  She 
bad  no  title  to  the  property ;  that  was  re- 
tained by  her  father.  Her  administrator,  if 
he  aucceeds  in  getting  possession  of  the  prop- 
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erty,  could  not  sell  it  to  pay  the  debts  of  the 
deceased,  if  there  were  any.  As  to  the  claim 
that  Mr.  Squire  might  look  to  the  adminis- 
trator of  the  estate  for  the  property,  and,  if 
it  was  not  turned  over  to  him,  would  have 
a  claim  against  the  estate,  are  the  facts  such 
as  to  warrant  that  claim?  Mrs.  Sutherland 
did  not  convert  the  property  in  her  lifetime, 
but  simply  made  use  of  it  as  she  had  a  ric^ht 
to  make  under  the  contract.  Her  father 
would  have  no  claim  by  reason  of  anything 
she  did.  The  contract  did  not  provide  that 
the  heirs  of  Mrs.  Sutherland,  or  her  admin- 
istrator, should  have  any  right  to  the  control 
or  possession  of  the  property.  The  admin- 
istrator neve^  has  had  it  in  his  possession, 
and,  of  course,  has  never  converted  it.  How, 
then,  can  there  be  any  claim  against  the  es- 
tate because  the  administrator  does  not 
turn  over  what  never  came  to  him,  and  to 
the  possession  of  which  he  was  not  entitled 
by  virtue  of  the  contract?  We  have  not 
overlooked  the  case  of  Cullen  v.  O'Hara,  4 
Mich.  132.  That  case  was  an  action  of  tro- 
ver, in  which  the  administrator  claimed  the 
property  as  administrator  of  the  estate  of 
one  6.,  who  died  possessed  of  it.  The  de- 
fendant claimed  it  belonged  to  the  estate  of 
one  O.,  who  died  intestate,  leaving  no  widow, 
and  but  one  child,  of  whom  defendant  was 
guardian.  He  insisted  that  as  such  guard- 
ian he  was  entitled  to  the  property  as  against 
the  plaintiff.  No  administrator  had  been 
appointed  upon  the  estate  of  O.  In  that 
case  the  court  said  the  right  of  defendant 
was  coextensive  with  tnose  of  his  ward,  and 
added:  ''When  a  man  dies  intestate,  his 
personal  property  does  not,  like  his  real  es- 
tate, descend  to  his  next  of  kin  or  heirs  at 
law.  It  remains  in  abeyance  until  admin- 
istration granted  upon  his  estate,  and  is 
then,  as  we  have  before  remarked,  vested  in 
the  administrator  as  of  the  time  of  the  death 
of  the  intestate.  No  title  vests  in  his  next 
of  kin  until  his  estate  has  been  administered 
upon,  and  then  they  take  the  surplus  re- 
maining, after  payment  of  the  debts  of  the 
intestate  and  expenses  of  administration, 
each  in  his  proportion,  under  the  statute  of 
distributions.  .  .  .  Until  then  an  heir 
or  next  of  kin  of  the  intestate,  although 
having  a  right  to  his  distributive  share,  has 
no  right  to  the  possession  of  either  the  whole 
or  any  specific  portion  of  the  personal  prop- 
erty. ...  In  fact,  his  right  of  posses- 
sion and  of  action  in  respect  to  the  personal 
property  before  distribution  are  neither 
greater  nor  less  than  those  of  a  mere 
stranger."  For  the  foregoing  reasons,  the 
majority  of  the  court  held  the  plaintiff  could 
maintain  the  action.  In  this  case  there  was 
no  claim  the  property  belonged  to  the  estate 
of  Mrs.  Sutherland.  It  was  admitted  it  be- 
longed to  Mr.  Squire,  so  that  the  case  of  CuU 
len  V.  O'Hara,  4  Mich.  132,  is  not  authority 
for  maintaining  this  action.  In  Smiley  v. 
Allen,  13  Allen,  465,  a  coroner  came  into  pos- 
session of  property  found  upon  the  body  of 
a  person  killed  by  an  accident.  He  sought 
to  defend  against  the  owner  of  the  property, 
who  brought  replevin,  upon  the  ground  that 
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it  was  his  duty  to  deliver  the  same  to  the 
administrator  of  the  estate  of  the  deceased 
person.  It  was  shown  upon  the  trial  that 
the  plaintiff  delivered  the  property  to  the  de- 
ceased, and  permitted  him  to  use  it,  as  a  fa- 
vor, and  an  act  of  friendship,  without  any 
stipulation  as  to  the  lengtfi  of  time  he  should 
be  allowed  to  do  so.  The  court  held:  "The 
deceased  person  .  .  .  was  a  mere  gra- 
tuitous bailee.  The  articles  were  lent  to  him 
by  the  plaintiff,  subject  to  be  reclaimed  by 
her  at  any  moment.  Uis  death  did  not  in 
any  way  affect  or  change  her  right  of  prop- 
erty or  of  immediate  possession  on  due  de- 
mand. .  .  .  The  administrator  of  the 
person  deceased  had  no  right  o^  title  in  them, 
nor  could  he  lawfully  claim  to  retain  posses- 
sion of  them  as  against  the  plaintiff.  There 
was  no  lien  on  them  in  favor  of  the  intes- 
tate's estate.  The  bailment  was  at  an  end, 
and  the  right  of  the  plaintiff  to  resume  pos- 
session was  absolute.  We  know  of  no  prin- 
ciple or  rule  of  law  by  virtue  of  which  an 
acuninistrator  can  claim  a  right,  as  against 
the  owner«  to  receive  or  take  possession  of 


property  belonging  to  another  person,  which 
was  in  the  hands  of  his  intestate  at  the  time 
of  his  death,  and  which  the  latter  would  have 
been  bound  to  deliver  to  the  former  owner  at 
any  moment  on  demand."  See  also  Ring  v. 
NecUe,  114  Mass.  Ill,  19  Am.  Rep.  316.  If 
Smiley  v.  Allen  is  rightly  decided,  Mr.  Squire 
not  only  held  the  title  to  this  property,  but 
he  was  also  entitled  to  its  possession.  Mrs. 
Sutherland  was  his  bailee.  She  was  enti- 
tled, if  she  complied  with  the  conditions  un- 
der which  she  held  it,  to  the  possession  of 
the  property  during  her  life.  Her  death  ter- 
minated the  bailment.  Mr.  Squire  could  at 
once  assert,  not  only  title  to  the  property, 
but  his  right  to  the  possession  of  it.  The 
administrator  never  had  possession  of  the 
property.  He  has  no  title  to  it.  He  has  no 
right  to  the  possession.  This  being  so,  we 
think  a  proper  disposition  was  made  of  the 
case. 
Judgment  is  affirmed. 

The  other  Justices  concur. 
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CLARKSBURG  ELECTRIC  LIGHT  COM- 
PANY, Appt., 

V. 

City  of  CLARKSBURG  et  al. 


( 


W.  Va.  ) 


1.  The  council  of  tlie  to^vn  of  Clarks- 
liarg:  in  1807  liad  no  poircr,  either  un- 
der Its  charter  or  under  the  general  statute 
law  governing  towns  and  cities^  to  grant  an 
exclusive  franchise  for  twenty  years  to  a  pri- 
vate corporation  to  use  its  streets  for  the 
conveyance  of  electricity  for  public  use  in 
the  city.  Such  exclusive  grant  does  not  pre- 
vent the  town  from  granting  to  another  cor- 
poration, within  said  term,  the  privilege  to 
occupy  its  streets  for  the  same  purpose. 
Such  exclusive  grant,  being  void.  Is  not  a 
valid  contract  protected  by  the  provisions  in 
the  Federal  or  state  Constitutions  forbidding 
the  passage  of  any  law  impairing  the  obliga- 
tion of  contracts. 

2.  Under   the    general    atatnte    lair    of 
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li%''efit  Virginia  anovernlna:  eftles  an<} 
towns,  a  grant  by  a  municipal  corporation  of 
the  privilege,  not  exclusive,  of  occupying  its 
streets  for  the  conveyance  of  electricity  for 
public  use  therein,  confers  a  valid  franchise, 
and  is  a  contract  protected  by  the  provisions 
in  state  and  Federal  Constitutions  prohibit- 
ing the  passage  of  any  law  impairing  the  ob- 
ligations of  contracts.  (The  question  of  the 
reasonableness  of  the  term  of  such  grant  not 
considered.) 

8.  The  decision  of  the  hljvheat  court  of 
a  state  in  the  construction  of  its  statutes, 
and  as  to  the  validity  or  invalidity  of  con- 
tracts dependent  only  on  such  statutes,  is  thp 
controlling  rule  of  decision  in  Federal  courts, 
where  there  is  no  Federal  question. 

4.  The  errant  hy  a  city  or  toirn  to  an 
Intended  corporation  of  a  franchise  to 
use  its  streets  for  the  conveyance  of  electric- 
ity for  public  use  in  the  town  or  city  Is  valid, 
though  at  its  date  the  corporation  is  not  char- 
tered, but  is  iater  chartered,  and  accepts  thi^ 
grant. 

(April  7,  1900.) 


Note. — Privilege  of  using  streets  as  a  contract, 
within  the  constitutional  provision  against 
impairing  the  obligation  of  contracts. 

So  far  as  the  privilege  of  using  the  streets 
for  a  particular  purpose  depends  upon  a  fran- 
chise granted  by  the  charter  of  a  corporation, 
it  is  clearly  founded  upon  a  contract  within  the 
constitutional  provision,  under  the  principles 
established  in  the  Dartmouth  College  Case. 

The  grant  to  a  street  railway  company,  by  its 
charter,  of  the  right  to  construct  its  road  In 
certain  streets  is  a  contract  as  l}etween  the 
state  and  the  company,  which  cannot  be  im- 
paired by  subsequent  ieglslatlon.  Second  & 
Third  Street  Pass.  R.  Co.  v.  Green  &  C.  Street 
Pass.  R.  Co.  S  Phi  la.  430. 

The  grant  to  a  corporation,  by  its  charter,  of 
the  exclusive  right  to  furnish  a  city  with  water 
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through  pipes  laid  in  the  street  constitutes  m 
contract  beyond  the  reach  of  subsequent  leffisla- 
tlve  interference.  Memphis  v.  Memphis  Wat-er 
Co.  5  Ueisk.  495. 

The  same  principle  is  recognized  by  R( 
Brooklyn,  143  N.  Y.  596,  26  L.  R.  A.  270,  3S 
N.  E.  983;  Philadelphia  &  G.  Ferry  Pass.  R 
Co.'s  Appeal,  102  Pa.  123;  Marls  v.  Union 
Pass.  R.  Co.  10  Phila.  41;  Providence  Gas  Co. 
V.  Thurber,  2  R.  1.  15,  55  Am.  Dec.  621 ;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H. 
P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516.  0 
Sup.  Ct.  Rep.  252;  Louisville  Gas  Co.  v.  Citi- 
zens' Gas  Co.  115  U.  S.  683,  29  L.  ed.  510,  t> 
Sup.  Ct.  Rep.  685.  —  infra. 

It  may  be  that,  by  reason  of  the  power  of  al- 
teration and  revocation  leserved  by  the  charter, 
the  constitutional  provision  will  afford  but  lit- 
tle protection;  but  that  is  because  the  obllga> 
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I  PPEAL  hj  complainant  from  a  decree  of 
A  the  Circuit  Court  for  Harrison  County 
in  favor  of  defendants  in  a  proceeding  to  en- 
join defendants  from  interfering  with  com- 
plainant's alleged  exclusive  rights  to  use  the 
^t^eets  of  the  defendant  city  for  operating  an 
electric-light  plant.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

MeatTS,  J'ohm  Bassel,  £dwln  Mazvelly 
and  C.  W.  Iiyaeli  for  appellant. 

Meaars.  M.  F.  Snider  and  Davis  ft 
Davis,    for  appellees: 

The  city  of  Clarksburg,  at  present,  and  the 
town  of  Clarksburg  on  the  16th  day  of  De- 
i^mber,  1887,  could  exercise  the  following 
powers  and  no  others.  "First,  those  granted 
by  express  words  in  its  charter  or  the  general 
statute  under  which  it  is  incorporated;  sec- 
ond, those  necessarily  implied  in,  or  incident 
to,  the  powers  thus  expressly  granted;  and, 


third,  those  essential  to  the  declared  purposes 
of  the  corporation, — not  simply  convenient, 
but  indispensable. 

Charleston  v.  Reed,  27  W.  Va.  681,  65  Am. 
Rep.  336;  Christie  v.  Maiden,  23  W.  Va.  667  ; 
Parkershurg  Oas  Co.  v.  Parkershurg,  30  W. 
Va.  435,  4  S.  E.  650 ;  1  Dill.  Mun.  Corp.  §  89. 

None  of  the  acts  or  laws  that  were  in  force 
in  December,  1887,  or  that  are  in  force  at  this 
time,  gave  the  council  of  Clarksburg  author- 
ity to  grant  exclusive  right  to  the  Electric 
Light  Company  to  erect  and  operate  an  elec- 
tric-light plant  within  the  corporate  limits 
of  Clarksburg. 

The  order  passed  l^  the  council  December 
16,  1887,  attempting  to  grant  such  exclusive 
right,  is  ultra  vires  and  void  to  the  extent 
that  it  attempts  to  confer  such  exclusive 
privilege. 

1  Dill.  Mun.  Corp.  §  89. 


rion  imposed  upon  the  state  by  the  franchise  Is 
T<«k.  and  not  because  the  franchise  Itself,  to 
'he  full  extent  of  the  obligation  imposed,  is  not 
viUiin  the  constitutional  provision. 

Bat  in  most  cases,  while  a  franchise  directly 
from  the  legislature  is  essential  to  the  exist- 
•■nce  of  such  a  privilege,  it  is  also  necessary  to 
secure  the  consent  of  the  local  authorities  be- 
fore it  can  be  exercised.  If  there  is  nothing  in 
the  statutes  to  prevent,  it  would  seem  that  the 
municipality  might  grant  its  consent  in  such 
form  that  it  would,  even  after  it  had  been  ac- 
cepted and  acted  upon,  constitute  a  mere  revo- 
cable license,  and  not  a  contract;  but,  in  the 
absence  of  any  attempt  to  so  qualify  the  con- 
sent, it  is  established  by  the  great  weight  of 
lothority  that  a  valid  ordinance  or  resolution 
of  a  municipal  corporation  consenting  to  the 
Q«  of  its  streets  for  a  particular  purpose,  when 
accepted  and  acted  upon,  constitutes  a  contract 
the  obligation  of  which  cannot  be  Impaired 
Tithont  the  consent  of  both  parties.  Many  of 
the  cases  which  so  bold,  however,  do  not  ex- 
pressly rest  the  irrevocable  character  of  such 
contract  upon  the  constitutional  provision  in 
<|Qeitlon,  and  some  of  them  use  language  indi- 
cating that  they  regard  the  municipality  as 
bound  by  its  contract,  upon  the  general  princi- 
ples applicable  to  the  contracts  of  private  In- 
tflTidoais  or  private  corporations.  There  is  a 
possible  view  tn  which  that  position  Is  Justified 
vben  the  act  revoking  the  c<xitract  or  Impalr- 
!QS  its  obligation  is  that  of  the  municipality. 
If  that  act  be  deemed  referable  to  the  exercise 
of  the  private,  as  distinguished  from  the  pub- 
lic, functions  of  the  municipality,  there  Is  no 
Q«^:esBity  of  Invoking  the  constitutional  provi- 
»ioB.  since  that  provision  is  aimed  at  acts  of 
I  be  state  or  one  of  its  agencies,  and  not  at  the 
acts  of  private  parties.  As  hereafter  shown, 
^}!Be  of  the  courts  have  expressly  repudiated 
'his  view,  and  have  referred  such  acts  to  the 
public  fonctions  of  the  municipality  which  It 
"zerdses  as  a  mere  agency  of  the  state,  thus 
Baking  it  necessary  to  invoke  the  constitution- 
al provision ;  bnt.  even  if  the  view  referring  such 
acts  to  the  private  functions  of  the  munlclpal- 
^  be  accepted  by.  a  court,  Its  decision  that  the 
priTilege  rests  In  contract,  and  not  In  mere  11- 
<^se,  is  sQfBcIent  to  bring  It,  to  the  extent  of 
the  obligation  Imposed  by  It,  within  the  pro- 
*^ion  of  the  constitutional  provision,  when- 
^er  it  Is  necessary  to  invoke  such  provision ; 
aad  that  necessity.  In  any  event,  arises  when 
'be  act  assaUIng  the  contract  is  the  direct  act 
^  the  state,  and  not  of  the  municipality. 
50UR.A. 


Use   of   streets   for   railroad  or   street-railway 

tracks. 

A  valid  ordinance  or  resolution  of  a  munici- 
pal corporation,  granting  the  right  to  lay 
street-railway  tracks  in  the  street,  when  ac- 
cepted and  acted  upon,  constitutes  an  irrevoca- 
ble contract.  Chicago  v.  Sheldon,  0  Wall.  50, 
19  L.  ed.  504 ;  City  R.  Co.  v.  Citizens'  Street  U. 
Co.  166  U.  S.  657,  41  L.  ed.  1114,  17  Sup.  Ct. 
Rep.  653,  Affirming  56  Fed.  Rep.  746,  64  Fed. 
Rep.  647 ;  Coast-Line  R.  Co.  v.  Savannah,  30 
Fed.  liep.  046;  Citizens'  Street  R.  Co.  v.  Mem- 
phis, 53  Fed.  Rep.  715 ;  Detroit  Citizens'  Street 
R.  Co.  V.  Detroit,  22  U.  S.  App.  670,  26  L.  U. 
A.  C67,  64  Fed.  Rep.  628,  12  C.  C.  A.  305 ;  Bal- 
timore V.  Baltimore  Trust  &  Guarantee  Co.  64 
Fed.  Rep.  153,  infra;  Africa  v.  Knoxville,  70 
Fed.  Rep.  729:  Birmingham  &  P.  Mines  Street 
R.  Co.  V.  Birmingham  Street  R.  Co.  79  Ala.  465, 
58  Am.  Rep.  615 ;  Parmelee  v.  Chicago,  60  111. 
267;  People  v.  Chicago  West  Div.  R.  Co.  18 
111.  App.  125,  Affirmed  in  118  III.  113,  7  N.  E. 
116 ;  Chicago  &  W.  I.  R.  Co.  v.  Chicago,  St.  L. 
&  P.  R.  Co.  16  III.  App.  587;  Western  Paving 
&  Supply  Co.  V.  Citizens'  Street  R.  Co.  128  Ind. 
525,  10  L.  R.  A.  770,  20  N.  E.  188,  28  N.  E.  88  ; 
Williams  V.  Citizens'  R.  Co.  130  Ind.  71,  15  L. 
R.  A.  64,  20  N.  E.  408 ;  City  R.  Co.  v.  Citizens' 
Mreet  R.  Co.  (Ind.)  52  N.  E.  157;  Hovelman  v. 
Kansas  City  Korse  R.  Co.  79  Mo.  632 ;  Kansas 
City  V.  Corrigan,  86  Mo.  67  ;  People  ew  rel.  Davis 
V.  Sturtevant,  0  N.  Y.  263,  59  Am.  Dec.  536; 
Davis  V.  New  York,  14  N.  Y.  506,  67  Am.  Dec. 
186  (arguendo)  ;  New  York  v.  Second  Ave.  R. 
Co.  32  N.  Y.  261 ;  People  v.  O'Brien,  111  N.  Y. 
1,  2  L.  R.  A.  255,  18  N.  E.  692,  Reversing  45 
Hun,  519 ;  Brooklyn  Cent.  R.  Co.  v.  Brooklyn 
City  R.  Co.  32  Barb.  358;  Atty.  Gen.  v.  New 
York,  3  Duer,  119  (arguendo)  ;  West  Philadel- 
phia Pass.  R.  Co.  V.  Dougherty,  3  W.  N.  C.  62  ; 
Avoca  V.  Pittston,  J.  &  A.  Street  R.  Co.  7  Kulp, 
470:  Wright  v.  Milwaukee  Electi*ic  R.  &  Light 
Co.  95  Wis.  29,  36  L.  R.  A.  47,  69  N.  W.  791 ; 
State  CUP  rcl.  Cream  City  R.  Co.  v.  Hiibert,  72 
Wis.  184,  39  N.  W.  326 ;  State  ex  rel.  Atty.  Gen. 
V.  Madison  Street  R.  Co.  72  Wis.  612,  1  L.  R.  A. 
771,  40  N.  W.  487. 

The  grant  of  a  right  to  enter  upon  and  occu- 
py a  public  street  with  the  necessary  tracks, 
poles,  wires,  and  equipment  of  an  electric 
street  railway  is  a  grant  of  a  typical  easement 
in  property,  and  a  right  entitled  to  all  the  pro- 
tection afforded  to  other  property  or  contract 
rights.  Louisville  Trust  Co.  v.  Cincinnati,  47 
U.  S.  App.  36,  76  Fed.  Rep.  296,  22  C.  C.  A. 
334. 

Many  of  the  foregoing  cases  expressly  refer 
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Where  the  grant  is  one  of  an  immediate 
estate  in  possession  the  grantee  must  be  in 
esse,  and  the  deed  may  \^  avoided  by  show- 
ing that  the  grantee  came  into  being  after 
the  delivery  of  the  deed. 

6  Am.  &  £ng.  Enc.  Law,  p.  432 ;  3  Washb. 
Real  Prop.  482;  2  Devlin,  Deeds,  §  123. 

Where  a  corporation  is  created,  and  pow- 
ers conferred,  by  public  act,  a  man  who  en- 
ters into  a  contract  with  it  which  is  clearly 
in  excess  of  its  powers  as  shown  by  the  act 
cannot  enforce  the  contract,  for  he  is  charge- 
able with  knowledge  of  public  laws,  and 
therefore  with  knowledge  of  the  powers  of 
the  corporation. 

Clark,  Corp.  p.  174;  Smith  v.  Cornelius,  41 
W.  Va.  59,  30  L.  R.  A.  747,  23  S.  E.  599; 
McConnick  v.  Market  Nat.  Bank,  165  U. 
S.  538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433; 
2  Morawetz,  Priv.  Corp.  §§  621,  718. 


An  injunction  will  not  be  granted  tm  re- 
strain the  passage  of  an  ordinance  which,  if 
carried  out,  will  operate  as  an  invasion  of 
the  franchise  previously  granted  to  private 
corporations. 

Montgomery  Oaslight  Co,  v.  Montgomery, 
87  Ala.  245,  4  L.  R.  A.  616,  6  So.  113;  Mur- 
phy V.  East  Portland,  42  Fed.  Rep.  310. 


J.,  delivered  the  opinion  of  the 
court: 

On  the  16th  of  December,  1887,  the  council 
of  the  town  of  Clarksburg  passed  an  ordin- 
ance granting  to  the  Clarksburg  Electric 
Light  Company  the  exclusive  privilege  for 
the  term  of  twenty  years  to  erect  and  oper- 
ate electric  light  works  for  generating  and 
supplying  electricity  for  lighting  the  town 
and  for  use  as  power.  Under  this  grant  the 
said  corporation  constructed    a   costly  and 


to  the  ronstltutional  provision,  and  rest  their 
decisions  as  to  the  Irrevocability  of  the  con- 
tract upon  It:  and  it  is  reasonably  clear,  from 
the  language  used  in  the  others,  that  they  also 
rest  their  decision  upon  it,  although  they  do 
not  expressly  refer  to  It.  In  the  following 
cases,  however,  which  make  the  same  decision 
as  to  the  irrevocable  and  unimpairable  charac- 
ter of  a  municipal  grant  of  such  a  privilege  fto 
a  street  railway  company,  it  is  not  so  clear  that 
the  constitutional  provision  is  relied  upon ;  and 
the  language  used  in  some  of  them  Indicates 
that  the  act  by  which  the  contract  was  sought 
to  be  revolied  or  impaired  was  regarded  as  in- 
valid and  IneflTectual  for  the  same  reason  that 
the  act  of  a  private  Individual  or  corporation, 
by  which  he  or  it  seelcs  to  revolce  or  impair  a 
contract  without  the  other  party's  consent,  Is 
ineffectual  and  Invalid.  It  is  apparent  from 
what  has  already  been  said  that  this  distinction 
Is  not  of  much  importance,  except  as  it  may 
bear  upon  the  point  whether  a  Federal  ques- 
tion is  involved  so  as  to  give  the  Federal  courts 
Jurisdiction.  East  St.  Louis  Union  R.  Co.  v. 
Kast  St.  Louis,  39  111.  App.  398;  Belleville  v. 
CitUens'  Horse  R.  Co.  152  III.  171,  26  L.  R.  A. 
681,  38  N.  E.  584  ;  Harvey  v.  Aurora  &  6.  R.  Co. 
186  111.  283,  57  N.  E.  857 ;  Chicago  General  R. 
Co.  V.  Chicago  City  R.  Co.  27  Chic.  Legal  News, 
423,  9  Nat.  Corp.  Rep.  651 ;  Ingram  v.  Chicago, 
n.  &  M.  R.  Co.  38  Iowa,  660;  Des  Moines  v. 
Chicago,  R.  I.  &  P.  R.  Co.  41  Iowa,  569;  Bur- 
lington V.  Burlington  Street  R.  Co.  49  Iowa, 
144,  31  Am.  Rep.  146 ;  Des  Moines  City  R.  Co. 
V.  Des  Moines,  90  Iowa,  770,  26  L.  R.  A.  767, 
08  N.  W.  906;  Nash  v.  Lowry,  37  Minn.  261, 
33  N,  W.  787  ;  Springfield  R.  Co.  v.  Springfield, 
85  Mo.  674  ;  State  ex  rel.  Kansas  City  v.  Cor- 
rlgan  Consol.  Street  R.  Co.  85  Mo.  263.  55  Am. 
Rep.  361;  Mllhau  v.  Sharp,  27  N.  Y.  611,  84 
Am.  Dec.  314 :  BInghamton  v.  Blnghamton  Ik 
P.  D.  R.  Co.  61  Hun,  479,  16  N.  Y.  Supp.  225  ; 
Brooklyn  Kiev.  R.  Co.  v.  Broolslyn,  2  App.  DIv. 
98,  37  N.  Y.  Supp.  560 ;  AshevlIIe  Street  R.  Co. 
V.  Asheville.  109  N.  C.  688,  14  S.  E.  316 ;  Cin- 
cinnati Street  R.  Co.  v.  Smith.  29  Ohio  St.  292 ; 
Shamokln  v.  ShamokIn  Street  R.  Co.  178  Pa. 
128,  35  Atl.  862;  Houston  v.  Houston  City 
Street  R.  Co.  83  Tex.  548,  19  S.  W.  127. 

So,  also,  municipal  grants  to  railroad  compa- 
nies other  than  street  railroad  companies, 
when  accepted  and  acted  upon,  have  been  held 
irrevocable  by  Port  of  Mobile  v.  Louisville  & 
N.  R.  Co.  84  Ala.  115,  4  So.  106 ;  Areata  v.  Ar- 
eata &  M.  River  R.  Co.  92  Cal.  639,  28  Pac. 
676;  Workman  v.  Southern  P.  R.  Co.  (Cal.)  62 
Pac.  185,  316;  East  St.  Louis  Union  R.  Co.  v. 
East  St.  Louis,  39  III.  App.  398;  East  Loulsi- 
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ana  R.  Co.  v.  New  Orleans,  46  La.  Ann.  526,  15 
So.  157 ;  Cincinnati  &  S.  R.  Co.  v.  Carthage,  36 
Ohio  St.  634,  and  Rio  Grande  R.  Co.  v.  Browns- 
ville, 46  Tex.  88. 

Besides  the  cases  above  cited,  that  expressly 
hold  that  such  a  privilege  when  accepted  and 
acted  upon  constitutes  an  irrevocable  and  un- 
impairable contract,  there  are  many  tliat  ap- 
parently assume  that  doctrine : 

(1)  By  upholding  the  validity  of  the  act,  at- 
tacked as  impairing  the  privilege,  upon  the 
ground  that,  so  far  as  the  privilege  purports  to 
be  exclusive,  it  is  Invalid.  Jackson  County 
Horse  R.  Co.  v.  Interstate  Rapid  Transit  R.  Co. 
24  Fed.  Rep.  306  ;  Birmingham  &  P.  Mines  Street 
R.  Co.  V.  Birmingham  Street  R.  Co.  79  Ala.  465. 
58  Am.  Rep.  615  ;  New  Orleans,  C.  &  L.  R.  Co.  v. 
New  Orleans,  44  La.  Ann.  728, 11  So.  77  ;  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit,  110  Mich. 
384,  35  L.  R.  A.  859,  68  N.  W.  304. 

(2)  By  upholding  the  act  as  a  legitimate  ex- 
ercise of  the  power  to  alter,  repeal,  or  revoke, 
reserved  by  constitutional  or  legislative  provi- 
sion, or  by  the  municipality.  Sioux  City 
Street  R.  Co.  v.  Sioux  City,  138  U.  S.  98,  34 
L.  ed.  898,  11  Sup.  Ct.  Rep.  226,  78  Iowa,  367. 
39  N.  W.  498,  43  N.  W.  224 ;  English  v.  New 
Haven  &  N.  Co.  32  Conn.  243 ;  Wilmington  City 
R.  Co.  V.  Wilmington  &  B.  S.  R.  Co.  (Del.)  46 
Atl.  12;  West  End  &  A.  Street  R.  Co.  v.  At- 
lanta Street  R.  Co.  49  Ga.  151;  Medford  ft  C. 
R.  Co.  V.  Somervllle,  111  Mass.  232;  Metropoli- 
tan R.  Co.  V.  Highland  Street  R.  Co.  118  Mass. 
290:  Rtorrle  v.  Houston  City  Street  R. 
Co.  92  Tex.  129,  44  L.  R,  A.  716.  46  S.  W.  790. 

(3)  By  upholding  the  act : 

(a)  Upon  the  ground  that  the  privilege  is 
not  exclusive,  or  so  extensive  as  claimed.  Den- 
ver &  S.  R.  Co.  V.  Denver  City  R.  Co.  2  Colo. 
673;  West  End  &  A.  Street  R.  Co.  v.  Atlanta 
Street  R.  Co.  49  Ga.  151 :  Des  Moines  Street  R. 
Co.  V.  Des  Moines  Broad-Gauge  Street  R.  Co. 
73  Iowa,  513,  33  N.  W.  610.  35  N.  W.  602; 
Teachout  v.  Des  Moines  Broad-Gauge  Street  R. 
Co.  75  Iowa,  722.  35  N.  W.  145;  Gulf  City 
Street  R.  Co.  v.  Galveston  City  R.  Co.  65  Tex. 


r.l\K. 


C5. 

(b)Upon  the  ground  that  the  act  Is  a  legiti- 
mate exercise  of  the  police  power,  or  power  to 
regulate  the  streets,  to  which  the  grant  is  nec- 
essarily subject.  Chicago,  B.  ft  Q.  R.  Co.  v. 
Nebraska  ex  rel.  Omaha,  170  U.  S.  57,  42  L. 
ed.  948,  18  Sup.  Ct.  Rep.  513;  PIttsbnrg,  Ft. 
W.  ft  C.  R.  Co.  V.  Chicago.  159  III.  369,  42  N.  K. 
781 ;  Chicago,  B.  ft  Q.  R.  Co.  v.  Quincy,  139  111. 
355.  28  N.  E.  1069 ;  Chicago,  B.  ft  Q.  R.  Co.  v. 
Quincy.  136  III.  570,  27  N.  E.  192 ;  Indianapo- 
lis V.  Navin,  151  Ind.  139,  156,  41  U  R.  ft.  S37, 
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Taluable  plant,  and  has  been  long  operating 
the  same,  supplying  the  town  and  its  people 
Mith  electricity  for  purposes  of  illumination 
«nd  power.  On  the  12th  of  March,  1894,  the 
Traders  Company  was  chartered  by  the  state 
as  a  corporation  to  erect  a  hot^  building 
with  opera  house,  banking  house,  and  offices 
tiierein,  under  w^hich  the  said  hotel  building 
his  been  erected  in  Clarksburg.  On  the  1st 
4i.iv  of  Noyember,  1894,  the  state  incorpo- 
rated a  company  called  the  Traders  Annex 
Tompany,  with  power  to  erect  buildings,  con- 
struct electric-light  plant  to  light  its  build- 
ings and  the  town  of  Clarksburg  with  elec- 
tricity. The  two  last-named  companies  to- 
other erected  an  electric  light  plant,  and 
hare  used  the  same  for  lighting  the  hotel, 
opera  house,  bank,  and  other  apartments  in 
the  buildings  erected  by  said  companies. 
Said  two  companies,  having  a  surplus  of  elec- 


tricity, engaged  to  supply  private  individu^ 
als  in  the  town.  These  individuals  erected 
poles  in  the  streets  to  support  wires  for  con- 
veyance of  electricity,  by  leave  of  the  town 
council,  and  the  said  two  companies  were 
about  to  obtain,  or  at  least  ask  for,  the  au- 
thority from  the  council  of  Clarksburg  to 
erect  poles  in  the  streets  for  the  conveyance 
of  electricity  through  the  town  for  sale  to  its 
people,  and  thereupon  the  Clarksburg  Elec- 
tric Light  Company  sued  out  an  injunction 
restraining  the  Traders  Company  and  the 
Traders  .4ainex  Company  and  all  other  per- 
sons from  applying  to  said  council  for  the 
privileges  aforesaid,  and  restraining  the  city 
council  of  Clarksburg  from  granting  to  the 
Traders  Company  and  the  Traders  Annex 
Company,  jointly  or  severally,  the  privilege 
of  occupying  the  streets  for  the  purpose  of 
carrying  on  the  business  of  furnishing  elec- 


344.  47  N.  E.  525,  51  N.  E.  80 ;  Waterloo  v.  Wa- 
T#rloo  Street  R.  Co.  71  Iowa,  193,  82  N.  W.  329 ; 
Wyandotte  v.  Corrlgan.  35  Kan.  21,  10  Pac.  99 ; 
K'irb7  V.  Cltlsens'  R.  Co.  48  Md.  168.  SO  Am. 
R<»p.  455 ;  Detroit  v.  Fort  Wayne  &  B.  I.  R.  Co. 
dr>  Mich.  456.  20  L.  R.  A.  79,  54  N.  W.  958 : 
Slate  r.  Smith,  58  Minn.  35,  25  L.  R.  A.  759, 
:»y  X.  W.  545 :  Cleveland  v.  Cleveland  Electric 
R.  Co.  3  Ohio  Dec.  92 :  Frankford  &  P.  Pass.  R. 
•To.  T.  Philadelphia,  58  Pa.  119,  98  Am.  Dec. 
'H2 ;  Spokane  Street  R.  Co.  v.  Spokane,  5  Wash. 
fAi.  32  Pac.  456  ;  Seattle  v.  Colombia  &  P.  S.  R. 
<  o  6  Wash.  370,  33  Pac.  1048. 

So,  alto,  the  doctrine  is  apparently  assumed 
h} :  Santa  Rosa  City  R.  Co.  v.  Central  Street 
U.  Co.  (Cal.i  38  Pac.  986,  In  dlscugs^nir  the 
riebt  to  avoid  such  a  franchise  for  breach  of 
<^mditlon  subsequent :  Cape  May  &  S.  L.  R.  Co. 
T.  Cape  May,  35  N.  J.  Eq.  419,  In  denying  an 
tojnaction  to  restrain  the  passing  of  an  ordi- 
nance revoking  such  a  privilege;  Central  City 
Hone  R.  Co.  v.  Fort  Clark  Horse  R.  Co.  81 
III  523,  holding  that  a  city  had  no  power  to 
authorise  one  street  railway  company  to  con- 
demn the  tracks  of  another;  and  Hamilton 
Srwt  R.  Co.  T.  Hamilton,  5  Ohio  C.  C.  319, 
h'')<iing  that  a  certain  action  by  the  city  was 
ao  unwarranted  Interference  with  such  a  prlvi- 

Rot  see  Lake  Roland  Elev.  R.  Co.  y.  Balti- 
more. 77  Md.  a52,  20  L.  R.  A.  126,  26  Atl.  510 : 
lUltlmore  v.  Baltimore  Trust  &  Guarantee  Co. 
I»!«  U.  8.  673,  41  L.  ed.  1160,  17  Sup.  Ct.  Rep. 
^^•:  and  I*hllade!phla  &  Q.  Ferry  Pass.  R.  Co.'s 
Appeal.  102  Pa.  123.  infra. 

N>w  York  V.  Eighth  Ave.  R.  Co.  43  Hun,  614, 
h'^ldi  that  If  an  adt  of  the  legislature  were  to 
l«^  M  construed  as  to  superaede  the  liability 
"!  a  afreet  railway  company  to  pay  license  fees, 
a«  TTovlded  by  the  agreement  under  which  it 
'^trained  permission  to  construct  its  tracks  in 
'h#  street.  It  would  violate  tbe  constitutional 
I'ttttisiott  prohibiting  states  from  passing  any 
\iw  impairing  the  obligation  of  a  contract. 

Water  pipes  and  mains. 

Tbe  franchise  to  lay  water  pipes  In  the 
■fr<^s  to  supply  a  city  and  its  Inhabitants 
vith  water,  acquired  by  a  corporation  under 
'T»  charter  and  with  the  consent  of  the  city, 
1  after  performance,  a  contract  protected  by 
*bf  Federal  Constitution.  New  Orleans  Water- 
Aorka  Co.  ▼.  Rivers.  115  U.  8.  674,  29  L.  ed. 
''2".  r,  Sup.  Ct.  Rep.  273 :  St.  Tammany  Water- 
vorfca  y.  New  Orleans  Waterworks,  120  U.  S. 
M.  Mi  L.  ed.  563,  7  Sup.  Ct.  Rep.  405 ;  Walla 
Valla  V,  Walla  Walla  Water  Co.  172  U.  S.  1, 
-Sf)  L.  R.  A. 


43  L.  ed.  341,  10  Sup.  Ct.  Rep.  77 ;  Little  Falls 
Electric  &  Water  Co.  v.  Little  Falls,  102  Fed. 
Rep.  6C3 ;  Re  Long  Island  Water  Supply  Co.  30 
Abb.  N.  C.  36. 

Stein  V.  Mobile,  49  Ala.  362,  20  Am. 
Rep.  283:  Citizens'  Water  Co.  v.  Bridge- 
port Hydraulic  Co.  55  Conn.  1,  10  Atl. 
170;  Quincy  v.  Bull,  106  111.  352;  Ashland  v. 
Wheeler,  88  Wis.  607,  60  N.  W.  818,— also  hold 
that  after  a  grant  by  a  city  of  the  right  to 
supply  It  and  its  inhabitants  with  water 
through  pipes  laid  In  the  street  has  been  ac- 
cepted and  acted  upon,  the  city  cannot  revoke 
or  impair  It ;  but  do  not  expressly  refer  to  the 
constitutional  provision. 

Re  Brooklyn,  143  N.  Y.  596,  26  L.  R.  A. 
270,  38  N.  E.  983,  holds  that  a  village,  by  as- 
senting to  th^  incori>oratlon  of  a  company  tot 
the  purpose  of  supplying  it  with  water  pursuant 
to  an  act  authorizing  incorporation  for  that 
purpose  does  not  grant  an  exclusive  franchise 
so  as  to  preclude  the  municipality  from  obtain- 
ing water  from  other  sources ;  but  the  court 
says,  in  the  course  of  its  argument,  that 
whether  the  charter  from  the  state,  or  the 
agreement  with  the  town  be  regarded  as  the 
contract.  In  either  case  it  is  certainly  entitled 
to  protection  against  legislation  which  would 
destroy  the  franchise,  or  which  would  be  some 
alteration  of  the  charter  impairing  obligations. 

Skaneatcles  Waterworks  Co.  v.  Skaneateles, 
161  N.  Y.  154,  46  L.  R.  A.  687,  55  N.  E.  562, 
held  that  the  grant  by  a  municipal  corporation 
of  a  franchise  to  maintain  and  operate  a  sys- 
tem of  waterworks  was  not  exclusive,  and 
therefore  was  not  impaired  by  an  act  authoriz- 
ing the  village  to  acquire  Its  own  waterworks; 
but  the  court  held  that  a  subsequent  act  which 
disclosed  an  intent  to  assist  the  water  commis- 
sioners of  the  village  in  securing  customers 
from  the  company  by  imposing  discriminating 
taxes  was  an  impairment  of  the  franchise.. 

And  the  latter  point  Is  reaffirmed  and  ap- 
plied In  Warsaw  Waterworks  Co.  v.  Warsaw, 
161  N.  Y.  170.  55  N.  E.  486. 

Westerly  Waterworks  v.  Westerly,  75  Fed. 
Rep.  181,  held  that  a  town  authorized  by  stat- 
ute to  construct  waterworks,  or  to  contract 
with  others  to  supply  water,  having  adopted 
the  latter  course  and  made  a  grant  of  the  ex- 
clusive right  to  use  the  streets  for  the  purpose 
of  laying  water  pipes  and  supplying  the  inhab- 
itants and  the  town  with  water,  Impaired  such 
contract  by  subsequently  attempting  to  exer- 
cise its  authority  under  the  statute  to  con- 
struct a  waterworks  plant  of  Its  own. 

White  V.  Meadvllle,  177  Pa.  643,  34  L.  R.  A. 
667,  35  Atl.  696,  also  holds  that  a  city,  having 
10 


lie 


West  Virgihia  Suprbms  Coubt  of  Appibals. 


Apr.^ 


tricity  to  the  said  city  and  its  citizens.  The 
circuit  court  of  Harrison  county  dissolved 
the  injunction,  and  the  electric  light  com- 
pany appeals  to  this  court. 

The  electric  light  company  claims  that  the 
grant  to  it  by  the  council  of  Clarksburg  of 
the  privilege  of  furnishing  electricity  and  oc- 
cupying the  streets  of  the  city  with  its  poles 
for  the  distribution  of  electricity  to  its  con- 
sumers constitutes  a  contract  giving  that 
company  the  sole  and  exclusive  right  to  fur- 
nish electricity  within  the  city,  and  that  the 
use  of  the  streets  by  any  other  company,  or 
even  persons,  for  furnishing  electricity,  is  a 
violation  of  its  rights,  and  that  the  grant  by 
the  said  city  to  the  Traders  Company  or  the 
Traders  Annex  Company,  as  proposed,  would 
be  a  violation  and  impairment  of  such  con- 
tract, contrary  to  the  Constitution  of  the 
United   States.     Upon   this   position — ^that 


the  proposed  grant  or  franchise  to  the  Trad- 
ers  Company  and  Traders  Annex  Company- 
would  be  a  violation  of  the  contract  subsist- 
ing between  the  electric  light  company  and 
the  city,  and  a  violation  of  the  Constitution 
of  the  United  States — the  said  electric  light 
company  stakes  its  case  in  this  court.  The- 
Federal  Constitution  (article  1,  $  10)  pro* 
vides  that  "no  state  shall  .  .  .  pass  any^ 
.  .  .  law  impairing  the  obligation  of  con> 
tracts."  It  is  beyond  question  that  a  grant 
by  a  municipal  corporation,  under  authority 
of  the  statute  of  a  state,  to  a  private  corpo- 
ration to  supply  a  city  or  town  with  electric- 
ity for  the  public  use,  or  any  similar  fran- 
chise, constitutes  a  contract,  when  accepted 
and  carried  out  by  the  corporation,  which  is- 
under  the  protection  of  both  the  state  and 
national  Constitutions.  Neio  Orleans  Gas- 
light Co.  V.  Louisiana  Light  d  H,  P.  d  Mfg^ 


granted  a  water  company  the  rifrht  to  supply 
it  and  its  inhabitants  with  water  through 
pipes  laid  in  the  street,  could  not  subsequently 
erect  and  maintain  a  water  plant  of  its  own; 
but  this  decision  rests  upon  the  ground  that 
the  city,  having  chosen  to  contract  for  a  sup- 
ply of  water,  exhausted  its  statutory  power 
in  the  premises. 

Los  Angeles  v.  Los  Angeles  City  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886.  20  Sup.  Ct.  Rep. 
730,  holds  that  it  is  not  within  the  power  of 
the  city  authorities,  after  leasing  its  water- 
works, including  the  right  to  lay  pipes  In  the 
streets  and  to  sell  and  distribute  water  for 
domestic  purposes,  to  impose  by  ordinance  or 
otherwise  an  additional  burden  upon  the  exer- 
cise of  such  rights  and  privileges. 
.  The  doctrine  as  applied  to  the  privilege  of 
laying  and  maintaining  water  ^ipes  in  the 
streets  has  also  been  impliedly  recognized  by 
the  following  cases,  which  held  that  the  privi- 
lege was  not  exclusive,  and  therefore  was  not 
impaired :  Stein  v.  Bienville  Water  Supply  Co. 
141  U.  S.  67,  85  L.  ed.  622,  11  Sup.  Ct.  Rep. 
892,  Affirming  34  Fed.  Rep.  145 ;  Colby  Univer- 
sity V.  Canandaigua,  96  Fed.  rtep.  449;  Rock- 
land Water  Co.  v.  Camden  &  R.  Water  Co.  80 
Me.  544,  1  L.  R,  A.  388,  15  Atl.  785 ;  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167,  5  L.  U. 
A.  546,  22  N.  E.  881 ;  Lehigh  Water  Co.'s  Ap- 
peal, 102  Pa.  515 ;  North  Springs  Water  Co.  v. 
Tacoma,  21  Wash.  517,  47  L.  R.  A.  214,  58 
Pac.  773. 

Gas  pipes. 

When  an  ordinance  granting  the  right  to 
lay  gas  pipes  in  the  streets  of  a  city  upon  cer- 
tain terms  and  conditions  has  been  accepted 
and  acted  upon,  it  becomes  a  binding  contract 
within  the  constitutional  provision.  Indian- 
apolis V.  Consumers*  Gas  Trust  Co.  140  Ind. 
114,  27  L.  R.  A.  614,  39  N.  B.  433. 

Chicago  Municipal  Gas,  Light  &  ^uel  Co.  v. 
lAke,  130  111.  42,  22  N.  B.  616,  and  Toledo  v. 
Northwestern  Ohio  Nat.  Gas  Co.  6  Ohio  C.  C. 
557,  without  expressly  referring  to  the  consti- 
tutional provision,  hold  that  a  municipal  or- 
dinance granting  the  privilege  of  laying  gas 
pipes  in  the  street,  when  accepted  and  acted 
upon,  constitutes  an  Irrevocable  contract. 

The  grant  by  the  legislature  of  the  exclusive 
privilege  of  establishing  gas  works  and  supply- 
ing the  city  and  its  inhabitants  with  gas  by 
means  of  pipes  laid  In  the  streets  constitutes 
a  contract  within  the  meaning  of  the  Federal 
Constitution.  I^uisvllle  Gas  Co.  v.  Citizens' 
Gns  Co.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup. 
Ct.  Rep.  265;  New  Orleans  Gaslight  Co.  v. 
60  L.  R.  A. 


Louisiana  Light  &  H.  P.  Mfg.  Co.  115  U.  S.  650. 
29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252. 

It  will  be  observed  that  the  decisions  in  the* 
last  two  cases  are  with  reference  to  the  fran> 
chlses  granted  by  the  legislature,  and  do  not 
refer  to  grants  by  municipalities. 

Providence  Gas  Co.  v.  Thurber,  2  R.  I.  15. 
55  Am.  Dec.  621,  In  support  of  Its  decision  that 
gas  pipes  were  taxable  as  real  estate,  said  tbnt 
the  grant  by  the  charter  of  a  corporation  of  t  lie- 
right  to  lay  gas  pipes  in  the  street  with  the 
consent  of  the  local  authorities  creates,  not 
a  mere  revocable  license,  but  an  easement  or 
corporeal  hereditament. 

The  doctrine  of  the  irrevocable  and  nntm- 
palrable  character  of  a  franchise  to  lay  anA 
maintain  gas  pipes  in  the  streets  conferred  by 
the  charter  of  a  corporation  is  impliedly  recog- 
nized by  Missouri  ex  rel.  Laclede  Gaslight  Co. 
V.  Murphy,  170  U.  S.  78.  42  L.  ed.  955,  18  Sup. 
Ct.  Rep.  505,  Affirming  130  Mo.  10.  31  L.  R.  A. 
798,  31  S.  W.  594,  upholding  the  validity  or 
the  act  attacked  as  Impairing  the  franchise 
upon  the  ground  that  It  was  a  legitimate  ex- 
ercise of  the  police  power. 

Hamilton  Gaslight  Co.  v.  Hamilton.  146   TT. 
S.  258,  36  L.  ed.  963,  13  Sup.    Ct.    Rep.    OO. 
recognizes  the  doctrine  as  applied  to  a  muni- 
cipal ordinance  granting  the    exclusive    privi- 
lege of  laying  gas  pipes  in  the  streets  to  sup- 
ply the  city  and  Its  inhabitants  with  gas.   hy 
holding  that  such  privilege  was  not  impaired* 
by  the  erection  by  the  municipality  of  its  own 
gas  works  under  a  state  law  giving  it  power- 
so  to  do. 

So,  also,  Parkersburg  Gas  Co.  v.  Parkors- 
burg,.30  W.  Va.  435,  4  S.  E.  650.  recognizes 
the  doctrine  as  applied  to  such  an  ordinanf*e 
by  upholding  the  act  complained  of  upon  the 
ground  that  the  privilege,  so  far  as  It  pur- 
ported to  be  exclusive,  was  Invalid. 

But  see  Norwich  Gaslight  Co.  v.  Norwicb 
City  Gas  Co.  25  Conn,  19.  infra. 

Telegraph  and  telephone  linea 

New  Orleans  v.  Great  Southern  Teleph.  & 
Teleg.  Co.  40  La.  Ann.  41,  3  So.  533;  Chesa- 
peake &  P.  Teleph.  Co.  v.  Baltimore,  89  Md. 
689,  43  Atl.  784,  44  Atl.  1033.  <n;ro;'MIcbi- 
gan  Teleg.  Co.  v.  St.  Joseph  (Mich.)  47  L.  R. 
A.  87,  30  N.  W.  383;  Northwestern  Teleph. 
Exch.  Co.  V.  Minneapolis  (Minn.)  83  N.  "W. 
527 ;  and  State,  Hudson  Telephone  Co.,  Prose- 
cutor, V.  Jersey  City,  40  N.  J.  L.  303,  8  Atl. 
123, — hold  that  the  privilege  granted  by  a 
municipal  corporation,  to  erect  a  telegraph  or- 
telephone  line  in  the    street,    when    accepteci 
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Co.  115  U.  S.  650,  29  L.  ed.  51G,  6  Sup.  Ct. 
Rep.  252;  Louisville  Oas  Co,  v.  Citizens*  Oob 
Co.  115  U.  S.  683,  29  L.  ed.  610,  6  Sup.  Ct. 
Rep.  265.  Therefore  we  do  not  question  that 
the  electric  light  company  possesses  a  con- 
tract, and  lawful  vested  riglits  under  it ;  but 
to  what  extent?  Has  it  the  right  to  an  ex- 
clusive franchise,  effectually  shutting  out 
others  from  transacting  a  very  important 
business,  so  needful  to  the  public  of  the  city 
of  Clarksburg  ?  Has  that  company  the  mo- 
nopoly it  claims.  I  shall  not  discuss  the 
question  whether  an  act  of  the  legislature 
granting  such  an  exclusive  franchise  would 
be  Tali^  further  than  to  say  that  under  the 
great  powers  of  a  state  legislature  such  an 
act  would  likely  be  valid  under  the  cases  just 
cited  and  others;  but  I  can  safely  say  that 
under  multitudinous  authorities  the  courts 
lean  against   construing  statutes   so   as  to 


grant,  or  to  authorize  municipal  corpora- 
tions to  grant,  such  exclusive  franchises. 
Such  franchises  constitute  monopolies,  which 
the  law  has  through  ages  condemned,  because 
they  tie  down  and  restrain  and  cripple  the 
public  right  and  interest,  and  sacrifice  great 
public  interests  to  the  benefit  and  aggran- 
dizement of  the  few.  Still,  where  such  rights 
are  valid  and  lawful,  the  courts  must  and  do 
protect  them.  I  state  the  proposition,  as  sus- 
tained by  authorities  in  all  quarters,  that  to 
authorize  such  exclusive  franchise  the  stat- 
ute must  admit  of  no  other  reasonable  con- 
struction. The  ordinance  of  Clarksburg 
granting  to  the  electric  light  company  its 
franchise  does,  in  terms,  make  it  exclusive; 
but  had  the  council  power  to  insert  in  the 
franchise  the  clause  or  section  granting  such 
exclusive  right?  That  is  our  question  in 
this  case;  that  is  the  pivot  of  this  case.  Turn 


ud  acted  upon,  constltntes  an  Irrevocable  and 
onimpairable  contract.  These  cases  apparently 
rel7  upon  the   constitutional   provision. 

Com.  eg  rel.  Bell  Teleph.  Co.  v.  Warwick, 
185  Pa.  623,  40  Atl.  93,  makes  a  similar  dccl- 
•iov  with  respect  to  a  municipal  ordinance 
ranting  a  telephone  company  the  right  to  lay 
Its  wires  imder  the  street,  and  erect  terminal 
poles;  but  It  is  not  so  apparent  that  this  case 
Rilea  on  the  constitutional  provision. 

Michigan  Telephone  Co.  v.  Charlotte,  93 
Fed.  Rep.  11,  held  that,  assuming  that  an  or- 
dinance of  a  municipal  corporation  granting 
the  right  to  erect  a  telephone  line  in  the 
itreets  conflicted  with  a  contract,  such  contract 
vu  subject  to  such  incidental  modification  as 
malts  from  legislation  required  in  the  public 
taierest. 

Oiadnnatl  Inclined  Plane  R.  Co.  v.  City  ft 
Soborban  Teleg.  Co.  48  Ohio  St.  300,  12  L.  R. 
A.  534,  27  N.  E.  890,  impliedly  recognized  the 
applicability  of  the  constitutional  provision  to 
the  prlTilege  of  a  telephone  association  to  con- 
Anict  its  lines  in  the  streets,  acquired  under 
i«giaiative  grant  and  municipal  consent ;  but 
held  that  the  franchise  had  not  been  impaired. 

See  also  St.  Liouis  v.  Western  U.  Teleg. 
Co.  148  U.  S.  103,  37  L.  ed.  385,  13  Sup.  Ct. 
Bcp.  485 ;  Postal  Teleg.  Cable  Co.  v.  Baltimore, 
15<»  U.  S.  210,  39  L.  ed.  399,  15  Sup.  Ct.  Rep. 
310:  and  American.  Rapid  Teleg.  Co.  v.  Hess, 
ITi  N.  Y.  641,  13  L.  R.  A.  454,  26  N.  E.  919, 
"4nfra. 

Electric-light   poles  and  wires;  subway. 

A  moniclpal  ordinance  adopted  under  author- 
It;  of  a  statute  granting  to  third  persons  the 
ptiTllfge  of  erecting  and  operating  an  electrlc- 
li^bting  plant  with  permission  to  use  the 
ttr«et«  for  laying  wires  and  erecting  poles  upon 
certain  conditions,  which  has  been  complied 
vilh  and  the  plant  established,  is  a  contract 
vitliin  the  protection  of  the  constitutional  pro- 
▼liion  against  impairing  the  obligation  of  con- 
tnctt.  Southwest  Missouri  Light  Co.  v.  Joplln, 
101  Ked.  Rep.  23 ;  Levis  v.  Newton,  75  Fed. 
K«p.  884. 

Honongabela  ▼.  Monongahela  H/lectrIc  Light 
Co.  3  Pa.  Dist.  R.  63 ;  Rutland  Electric  Light 
Co.  T.  Ifarbie  City  Electric  Light  Co.  65  Vt. 
3T7.  20  L.  R.  A.  821,  26  Atl.  635 ;  and  Commer- 
«•'  Electric  Light  &  P.  Co.  v.  Tacoma,  17 
*8»1l  661.  50  Pac.  592, — ^withont  expressly  re- 
fming  to  the  constitutional  provision,  hold 
t^t  tlie  consent  of  a  city  to  the  erection  and 
aalatenance  of  electrlc-lIght  poles  and  wires  in 
^  Itreets  cannot  be  abrogated  or  impaired  at 
60L.K.A. 


the  mere  arbitrary  will  of  the  city.  See  also 
Capital  City  Light  &  Fuel  Co.  v.  Tallahassee 
(Fla.)  28  8b.  310,  infra. 

People  em  rel.  New  York  Electric  Lines  Co.  v. 
Squire,  107  N.  Y.  593,  14  N.  E.  820,  Affirmed 
in  145  U.  S.  175,  36  L.  ed.  666,  12  Sup.  Ct.  Rep. 
880,  recognized  the  irrevocable  or  unimpalr- 
able  character  of  a  franchise  secured  by  a  cor- 
poration under  its  charter,  authorizing  it  to 
maintain  electric  conductors  under  the  pave- 
ments of  the  streets  of  a  city,  and  the  ordin- 
ances of  the  city  permitting  it  to  construct 
conduits  and  lay  wires,  by  holding  that  it  was 
not  impaired  by  a  subsequent  act  regulating  its 
enjoyment. 

The  opinion  in  People  ev  rel.  New  York  Elec- 
tric Lines  Co.  v.  Squire,  145  TJ.  S.  175,  36  L. 
ed.  666,  12  Sup.  Ct.  Rep.  880.  in  affirming  the 
decision  in  the  court  of  appeals  said :  ''Con- 
ceding, then,  for  present  purposes,  without  de- 
ciding that  such  was  the  case,"  that  an  elec- 
tric light  company  had  a  contract  with  a  city 
for  the  laying  of  its  wires  and  the  construction 
of  an  underground  electrical  system  by  virtue 
of  certain  statutes  and  ordinances,  the  rights 
thereby  acquired  were  subject  to  regulation  so 
long  as  the  company's  essential  rights  were  not 
Impaired  or  invaded. 

A  privilege  granted  by  a  municipal  corpora- 
tion to  lay  a  subway  in  the  street,  when  acted 
upon,  and  lived  up  to,  by  the  party  receiving 
it,  is  in  effect  a  contract ;  and  the  privileges 
secured  by  such  a  franchise  are  property  rights 
which  stand  upon  the  same  general  basis  as 
other  property  Tights,  and  may  not  thereafter 
t>e  withdrawn,  impaired,  or  violated  by  the 
municipality  granting  them.  Western  U. 
Teleg.  Co.  v.  Syracuse,  24  Misc.  338,  53  N.  Y. 
Stipp.  690. 

A  municipal  ordinance  granting  to  a  sub- 
way company  the  right  to  place  its  wires  under 
the  surface  of  the  street,  when  accepted  and 
acted  upon  by  the  company,  becomes  a  valid 
and  unimpeachable  contract,  which  cannot  be 
inraiidated  or  overthrown,  except  upon  for- 
feiture Judicially  declared  by  some  competent 
tribunal  proceeding  according  to  the  course  of 
the  common  law.  Separate  opinion  of  Sher- 
wood, J.,  in  State  ex  rel.  National  Subway  Co. 
V.  St.  Louis,  145  Mo.  551,  42  L.  R.  A.  113.  46 
8.  W.  981. 

But  see  Brush  Electric  LlRlit  Co.  v.  Jones 
Bros.  Electric  Co.  5  Ohio  C.  C.  340,  infra. 

Other  uses. 

A  municipal  ordinance  granting  permission 
to  a  railway  company  to  erect  a  freight  house 
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to  the  statute  law  on  the  subject.  The  town 
of  Clarksburg  was  incorporated  by  an  act  of 
Virginia  of  March  15,  1849,  which  gave  its 
trustees  power  to  "improve  streets,  walks, 
and  alleys."  An  act  of  February  27,  1867, 
gave  the  town  "control  of  all  county  roads, 
turnpikes,  and  bridges  within  the  limits 
thereof."  The  Virginia  Code  of  1860,  apply- 
ing to  towns  generally,  gave  the  council 
"power  to  lay  off  streets,  walks,  or  alleys,  al- 
ter, improve,  and  light  the  same,  and  have 
them  kept  in  good  order."  The  Code  of  West 
Virginia  of  1868,  p.  320  (ed.  1891,  p.  426) ,  the 
law  in  force  when  the  franchise  claimed  by 
the  plaintiff  was  granted,  and  which  applied 
to  towns  generally,  provides  that  "the  coun- 
cil of  such  city,  town,  or  village  shall  have 
power  therein  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  in  good  repair, 
roads,  streets,   alleys,     ."  .     .     and  to  im- 


prove and  light  the  same."  No  statute  spe- 
cial to  Clarksburg  has  been  cited  giving  it 
power  to  confer  such  exclusive  privilege.  If 
the  power  to  improve  and  light  its  streets 
does  not  authorize  such  exclusive  franchise, 
it  does  not  possess  the  power.  If  the  gener- 
al law  governing  cities  and  towns  above 
quoted  does  not  give  Clarksburg's  council 
power  to  grant  such  exclusive  franchise,  it 
does  not  possess  the  power.  That  the  coun- 
cil, under  the  charter  provisions  and  general 
statutes  above  quoted,  does  not  possess  the 
power  to  grant  such  exclusive  franchise  is 
settled  by  Parkerahurg  Oas  Co.  v.  Parkers- 
hurg,  30  W.  Va.  435,  4  S.  E.  650.  That  caae 
has  been  approved  by  the  opinions  since  de- 
livered in  Richards  v.  Clarksburg,  30  W.  Va. 
496,  4  S.  E.  774,  and  Arhenz  v.  Wheeling  rf 
H.  R.  Co.  33  W.  Va.  6,  6  L.  R.  A.  371,  10  S. 
E.  14,  and  is  thus  the  settled  law  of  this 


upon  the  public  levee,  when  acted  upon,  creates 
vested  rights  subject  only  to  the  paramount 
right  of  the  general  public  in  the  property  for 
the  use  to  which  it  was  dedicated.  St.  Paul 
v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  830,  34 
L.  R.  A.  184,  63  N.  W.  267,  64  N.  W.  649,  68 
N.  W.  466. 

Gregsten  v.  Chicago,  40  111.  App.  607,  145 
III.  451,  34  N.  E.  426,  held  that  a  permit, 
granted  by  a  board  of  public  wt)rkB  and  ap- 
proved by  the  city  council,  to  construct  a  vault 
under  an  alley,  was  irrevocable  at  the  mere 
will  of  the  city  after  the  vault  had  been  con- 
structed. This  grant,  however,  was  referred 
to  the  private  capacity  of  the  city,  and  the  city 
was  held  bound  upon  the  general  principle  ap- 
plicable, to  the  contracts  of  private  corpora- 
tions. 

Necessity  that  privilege  be  accepted  and  acted 

upon. 

The  qualification  embodied  in  the  general 
propositions  above  stated,  to  the  effect  that 
such  a  privilege,  when  granted  by  a  municipal- 
ity, must  be  accepted  and  acted  upon  in  order 
to  give  it  the  character  of  a  contract,  Is  not 
formally  expressed  in  all  of  the  cases  cited  in 
support  of  such  propositions;  but  in  each  of 
them  it  appears  that  the  grant  had  been  at 
least  actually  accepted,  if  not  acted  upon.  Many 
of  them,  however,  expressly  state  that  the 
^rant  must  have  been  accepted  and  acted  upon ; 
and  Chicago  City  R.  Co.  v.  People  ex  rcl.  Story, 
73  III.  541 ;  and  Belleville  v.  Citizens'  Horse  R. 
Co.  152  111.  171,  26  L.  R.  A.  681.  38  N.  E.  584. 
— expressly  hold  that  an  ordinance  granting  the 
consent  of  the  city  to  the  use  of  its  streets  for 
street  railway  trades  is  a  mere  revocable 
license,  and  not  a  franchise,  before  acceptance. 

An  ordinance  purporting  to  grant  the  exclu- 
sive use  of  the  streets  for  electrlc-Iight  poles 
and  wires,  even  if  valid,  does  not  become  a  con- 
tract, the  obligation  of  which  is  protected  from 
impairment  by  the  contract  clause  of  the  state 
and  Federal  Constitutions,  so  long  as  the  gran- 
tee falls  to  begin  preparations  for,  or  make  ex- 
X>enditures  towards,  erecting  a  plant  for  furnish- 
ing electric  lights.  Capital  City  Light  &  Fuel 
Co.  v.  Tallahassee  (Fla.)   28  So.  810. 

So,  also,  Galveston  City  R.  Co.  v.  Galveston 
City  Street  R.  Co.  63  Tex.  529,  after  holding 
that  the  right  of  a  street  railway  company  to 
occupy  any  particular  street  is  wholly  depend- 
ent upon  the  consent  of  the  local  authorities 
who  have  control  of  the  same,  holds  that  the 
consent  of  the  city  council  is  nothing  more  than 
a  license  extended  to  the  company,  00  as  to 
50  L.  R.  A.  -- 


secure  facilities  for  the  accommodation  and 
convenience  of  the  citizens,  and  that,  at  least 
until  the  company  has  availed  itself  of  the 
license,  the  city  council  may  at  any  time  with- 
draw its  consent  and  confer  the  privilege  on 
another.  It  appears  In  this  case  that  the 
company,  after  securing  the  consent  of  the  city 
authorities,  built  its  road,  but  afterwards 
abandoned  the  street  and  removed  the  roadbed, 
and  it  was  held  that  the  city  might  grant  a 
franchise  to  another  company  without  procur- 
ing a  Judicial  decree  of  forfeiture  against  the 
first  company. 

Chicago  Municipal  Gaslight  &  Fuel  Co.  t. 
Lake,  130  111.  42,  22  N.  E.  616,  supra,  holds 
that  acceptance  alone  is  sufilclent  to  convert 
the  license  Into  a  contract  If  the  grant  is  for 
an   adequate  consideration. 

The  doctrine  questioned. 

The  doctrine  that  a  municipal  grant  of  a 
privilege  to  use  the  street  for  a  particular  pur- 
pose, when  accepted  and  acted  upon,  consti- 
tutes a  contract,  was  apparently  repudiated 
by  the  MarjMand  court  of  appeals,  by  Lake  Ro- 
land Kiev.  R.  Co.  V.  Baltimore,  77  Md.  852,  20 
L.  R.  A.  126,  26  Atl.  510.  In  the  first  opinion 
in  that  case  the  court  seems  clearly  to  take  the 
position  that  the  mayor  and  city  council  of 
Baltimore  could  not,  either  by  virtue  of  their 
general  control  over  the  streets,  or  by  virtue 
of  a  statute  authorizing  them  to  regulate  the 
use  of  the  same  by  railways,  make  an  Irrevoc- 
able grant  of  the  right  to  lay  street-car  tracks 
in  the  street.  The  argument  in  support  of  this 
position  Is  that  the  grant  of  the  privilege  is 
referable  to  the  powers  intrusted  to  the  muni- 
cipality for  public  purposes,  and  that  a  muni- 
cipal corporation  cannot  by  contract  abridge  its 
legislative  powers.  In  a  second  opinion,  de- 
livered by  Alvey,  Ch.  J.,  on' overruling  a  motion 
for  reargument,  the  position  taken  In  the  first 
opinion  seems  to  be  reaffirmed,  it  being  held 
that  St.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380.  13  Sup.  (H.  Rep.  485,  149 
U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep.  090. 
infra,  decided  after  the  first  opinion  was  filed, 
was  not  opposed  to  the  decision  announced 
therein.  The  actual  question  before  the  court 
was  as  to  the  validity  of  a  subsequent  ordin- 
ance which  in  terms  purported  to  repeal  so 
much  of.  a  previous  ordinance  as  granted  the 
right  to  lay  double  tracks  in  a  certain  street, 
but  in  effect  merely  limited  the  right  to  a 
single  track.  Most.  If  not  all,  of  the  evil  effects 
which  the  opinions  hold  would  result  from  the 
existence  of  power  in  municipalities  to  make  ir- 
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state.  That  case  holds  that  neither  the  char- 
ter of  Parker sburg,  which  was  general,  like 
iliat  of  Clarksburg,  in  this  respect,  nor  the 
general  statutes  in  relation  to  municipal  cor- 
porations in  force  in  1864,  which  were  the 
dame  as  those  quoted  above,  "conferred  upon 
iiaid  city  power  to  delegate  to  a  private  cor- 
poration the  exclusive  privilege  of  using  the 
fetreets  and  alleys  for  laying  gas  pipes,  and 
furnishing  the  city  and  its  inhabitants  with 
gas  for  thirty  years.  The  grant  by  a  city  to 
a  gas  company  of  the  exclusive  privilege  of 
lighting  the  city  with  gas  does  not  deprive 
the  city  of  the  power  to  contract  with  an 
electric  light  company  for  lighting  the  city 
with  electric  lights."  This  denial  of  power 
in  a  municipal  corporation  merely  under 
general  statutes  giving  it  control  of  streets 
Md  authority  to  light  them  is  based  on  many 
decisions.     2  Dill.  Mun.  Corp.  $  (302 ;  Elliott, 


Roads  k  Streets,  566;  Boone,  Corp.  p.  35; 
Grand  Rapids  Electric  Light  d  P.  Co.  v. 
(J rand  Rapids  Edison  E,  L.  d  Fuel  Gas  Co, 
33  Fed.  Rep.  651).  This  incapacity  of  Clarks- 
burg to  make  such  an  exclusive  grant  results 
from  the  law  generally  prevalent  that  "a 
municipal  corporation  possesses  and  can  ex- 
ercise  the  following  powers,  and  no  others: 
First,  those  granted  in  express  words  by  its 
charter,  or  the  general  statutes  under  which 
it  is  incorporated;  second,  those  necessarily 
or  fairly  implied  in,  or  incident  to,  the  pow- 
ers thus  expressly  eranted ;  and,  third,  those 
essential  to  the  declared  purposes  of  the  cor- 
poration,— not  simply  convenient,  but  indis- 
pensable." Charleston  v.  Reed^  27  W.  Va. 
681.  65  Am.  Rep.  336;  Christie  v.  Maiden, 
23  W.  Va.  667.  Surely,  we  cannot  say,  con- 
trary to  the  drift  of  all  the  law  of  the  coun- 
try, that  the  mere  power  to  control  streets 


revocable  grants,  could  be  obviated  by  the  ex- 
ercise of  the  power  to  regulate  the  use  of  the 
streeta.  which,  even  upon  the  assumption  of  an 
irreTocobte  grant,  would  still  remain  In  the 
manicipallly.  The  same  controversy  came  be- 
fore the  United  States  Supreme  Court  in  the ' 
case  of  Baltimore  v.  Baltimore  Trust  &  Guar- 
antee Co.  166  U.  S.  673.  43  L.  ed.  1160.  17  Sup. 
Ct.  Rep.  606,  and  that  court  expressly  refrained 
frcm  deciding  the  question  whether  the  muni- 
cipality had  power  to  make  an  irrevocable 
^rant.  and  held  that,  even  if  the  ordinance  be 
deemed  to  constitute  an  Irrevocable  contract, 
tbe  second  ordinance  could  be  upheld,  under  the 
circumstances  of  the  case,  as  a  legitimate  exer- 
die  of  the  power  to  regulate  the  use  of  the 
streets^  When  the  latter  case  was  before  the 
United  States  circuit  court  (Baltimore  Trust  k 
Guarantee  Co.  v.  Baltimore.  64  Fed.  Rep.  153) 
that  court  expressly  repudiated  the  doctrine  of 
the  Maryland  court  of  appeals,  and  expressly 
held  that  a  legislative  grant  made  either  direct- 
ly by  the  legislature,  or  indirectly  through  a 
municipal  corporation  duly  authorized  so  to 
act  constitutes  a  contract  between  the  parties 
Tliereto,  the  terms  of  which  cannot  be  altered 
vlthout  their  mutual  consent,  except  so  far  as 
the  right  to  alter,  amend,  or  repeal  is  expressly 
rf-tf^rred  in  the  grant  Itself,  or  fisted  In  con- 
stitutional or  legislative  provisions  at  the  time  i 
of  its  passage.  The  decision  reached  by  this  , 
foort,  that  the  later  ordinance  was  invalid,  wnH  , 
reversed  by  the  supreme  court,  but,  as  already 
i'bovn,  that  court  did  not  consider  the  general 
question  as  to  the  power  of  the  municipality  to 
mal(e  an  irrevocable  grant. 

In  a  later  case,  Chesapealte  k  P.  Teleph.  Co. 
^.  Iteltlmore.  89  Md.  680,  43  Atl.  784,  44  Atl. 
1033,  irtfpra,  the  Maryland  court  of  appeals  de- 
cided that  a  municipal  ordinance  ratified  by 
legislative  act  granting  to  a  telephone  company 
tbe  right  to  construct  conduits  in  the  street 
of  a  city  upon  certain  conditions,  which  have 
been  performed,  cannot  l)e  rescinded  by  the 
municipality  in  the  absence  of  any  danger  to 
tbe  public  health,  safety,  or  convenience  war- 
ranting its  rescission  in  the  exercise  of  the 
police  power.  The  court  in  this  case  says  that 
it  has  been  unable  to  discover  any  expression, 
or  opinion,  or  intimation  In  either  of  the  opin- 
ions in  Lake  Roland  Elev.  R.  Co.  v.  Baltimore, 
77  Md.  352,  20  L.  R.  A.  126.  26  Atl.  510.  8upra, 
that  the  grant  was  regarded  merely  as  a  license. 
ind  not  a  contract  within  the  protection  of 
tbe  constitutional  provision  against  impairing 
the  obligation  of  contracts,  and  in  effect  holds 
that  the  decision -In  that  case  was  based  on  the 
•ame  principle  that  controlled  the  United  States 
50L.RA. 


Supreme  Court  in  Baltimore  v.  Baltimore  Trust 
&  Guarantee  Co.  166  U.  S.  673,  43  L.  ed.  11(50, 
17  Sup.  Ct.  Rep.  696,  9upra.  This  Interpretn- 
tion  of  the  decision  in  the  earlier  case  seems 
doubtful  in  view  of  the  language  of  the  opin- 
ions in  that  case,  but  the  later  case  may  un- 
doubtedly be  regarded  as  overruling  the  earlier 
one  so  far  as  It  holds  that  a  municipality  can- 
not grant  an  irrevocable  privilege. 

Express  power  to  grant  irrevocable  consent 
to  the  use  of  streets  for  street  railways  Is  givi'u 
to  a  city  by  statutes  providing  that  companies 
may  construct  such  railways  "with  the  conaeut 
of  the  corporate  authorities,"  especially  when 
other  statutes  provide  for  the  giving  of  mort- 
gages on  such  railways  which  shall  be  deemed 
nK>rtgages  upon  realty.  Detroit  Citlzeus' 
Street  R.  Co.  v.  Detroit,  22  U.  S.  App.  570,  04 
Fed.  Rep.  628,  12  C.  C.  A.  305,  26  L.  R.  A.  607. 

St.  Louie  V.  Western  D.  Toleg.  Co.  148  U.  S. 
103,  37  L.  ed.  385,  18  Sup.  Ct.  .ftep.  485,  up- 
held the  validity  of  a  municipal  ordinance  as 
imposing  a  charge >  upon  telegraph  and  tele- 
phone poles  maintained  in  ttie  streets.  It  wa» 
urged  that  the  city  had  contracted  with  the  de- 
fendant company  to  permit  the  erection  of 
poles  in  consideration  of  the  right  of  the  city 
to  occupy  for  Its  own  purposes  one  of  the  top 
cross-arms,  and  that  the  ordinance  in  question 
violated  such  contract.  The  court  cites  the  de- 
cision In  New  Orleans  v.  Great  Southern 
Teleph.  9c.  Teleg.  Co.  40  La.  Ann.  41,  3  So.  53;$, 
supra,  to  the  effect  that  such  a  grant,  when  ac- 
cepted and  acted  upon,  becomes  an  irrevocable 
contract,  ond  the  city  is  powerless  to  set  It 
aside  or  interpolate  new  or  more  onerous  con- 
ditions therein  ;  but  sold  that  that  case  was  not 
applicable  because  it  did  not  appear  that  the 
poles  in  question  were  erected  under  or  by 
virtue  of  an  ordinance,  and  that,  bo  far  as  the 
facts  appear,  the  company  had  a  mere  license 
to*  maintain  its  poles  in  the  streets. 

Postal  Teleg.  Cable  Co.  v.  Baltimore,  156  U. 
S.  210,  39  L.  ed.  399,  15  Sup.  Ct.  Rep.  356,  In- 
volved the  same  question,  and  was  decided  upon 
the  authority  of  St.  Louis  v.  Western  U.  Teleg. 
Co.  148  U.  S.  92,  37  L.  ed.  380.  13  Sup.  Ct.  Uep. 
485. 

Wabash  R.  Co.  v.  DeOance,  167  U.  S.  8S,  42 
L.  ed.  87,  17  Sup.  Ct.  Rep.  748,  held  that  an 
ordinance  authorizing  the  erection  of  bridges 
over  a  railroad  created  a  license  rather  than  a 
contract;  but  this  decision  was  based  upon  the 
language  of  the  particular  ordinance,  rather 
than  upon  general  principles. 

The  court  In  Norwich  Gaslight  Co.  v.  Nor- 
wich City  Gas  Co.  25  Conn.  19,  said  that  the 
only  effect  of  a  resolution  of  the  common  coun- 
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and  light  the  same  carries  with  it  by  impli- 
ca^tion  the  enormous  power  to  tie  the  hands 
of  an  important  municipality  for  many 
years,  or  that  such  a  power  is  indispensable 
or  necessary  to  enable  the  municipality  to 
carry  out  its  legitimate  functions.  There- 
fore, the  council  of  Clarksburg  had  no  au* 
thority  to  grant  this  exclusive  franchise; 
and  that  feature  of  its  ordinance  is  ultra 
virea,  and  therefore  void,  confers  no  right, 
makes  no  contract,  and  the  case  falls  under 
the  principle,  self-evident,  stated  in  New  Or- 
leans V.  New  Orleans  Waterworks,  142  U.  S. 
79,  36  L.  ed.  943,  12  Sup.  Ct.  Rep.  142,  that, 
"before  this  court  can  bs  asked  to  determine 
whether  a  statute  has  impaired  the  obliga- 
tion of  a  contract,  it  must  be  made  to  appear 
that  there  was  a  legal  contract  subject  to 
impairment."  The  electric  light  company 
has  no  contract  good  in  law  to  be  impaired, 
so  as  to  call  on  either  state  or  Federal  Con- 
stitution for  protection. 

Counsel  for  the  electric  light  company  cite 
for  its  support  the  cases  of  New  Orleans  Qns- 
light  Co.  V.  Louisiajia  Light  d  H.  P.  d  Mfg. 
Co.  115  U.  S.  660,  29  L.  ed.  516,  6  Sup.  Ct 
Rep.  262,  and  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup. 
Ct.  Rep.  266,  but  they  do  not  apply,  because 
in  those  cases  the  legislature,  under  its  plen- 
ary power,  had  granted  the  exclusive  fran- 
chise. As  I  said  above,  under  the  authority 
of  those  two  cases,  and  I  should  add  the 
Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394 ;  New  Orleans  Waterworks  Co.  v.  Riv- 
ers, 116  U.  S.  674,  29  L.  ed.  625,  6  Sup.  Ct. 
Rep.  273,  and  8t.  Tammany  Waterworks 
V.  New  Orleans  Waterworks,  120  U.  S.  64,  30 
L.  cd.  563,  7  Sup.  Ct.  Rep.  406, 1  do  not  ques- 
tion the  power,  though  I  should  question  the 


policy,  in  a  legislature  to  grant  such  an  ex- 
clusive privilege;  but  those  cases  cannot 
help  the  plaintiff,  because  they  involve  legis- 
lative grants,  whereas  the  plaintiff  in  Siis 
case  can  appeal  to  no  such  legislative  grants 
but  only  to  a  council  grant,  warranted  by  no 
legislative  authority  conferred  upon  that 
council,  and  not  justified  by  the  special  legis- 
lation relative  to  Clarksburg,  or  the  general 
law.  I  should  confirm  the  position  just  stat- 
ed by  a  reference  to  the  case  of  Walla  Walla 
v.  Walla  Walla  Water  Co,  172  U.  S.  1,  43  L. 
ed.  341,  19  Sup.  Ct.  Rep.  77,  where  the  court 
asserts  that,  to  make  a  grant  of  a  franchise 
to  furnish  water  to  a  city  mauie  by  its  coun- 
cil such  a  contract  as  is  protected  by  the 
United  States  Constitution,  the  council  must 
have  authority  to  make  such  grant.  So  the 
decision  of  this  court  in  Parkershurg  Oas  Co. 
Y.  Parkersburg  is  well  fortified  by  decisions 
elsewhere.  But  suppose  it  were  not  so  forti- 
fied. It  would  be  the  law  governing  this 
court,  and  would  show  that  the  electric  light 
company  cannot  appeal  to  the  national  Con- 
stitution to  protect  its  exclusive  grant. 
Whether  that  company  has  or  has  not  a  valid 
contract  depends  on  state  law  exclusively. 
It  depends  on  the  question  whether  that 
clause  in  the  ordinance  of  the  council  of 
Clarksburg  is  warranted  by  the  statute  of 
the  state  relating  to  Clarksburg  as  a  munici- 
pal corporation.  Clarksburg  is  a  municipal 
corporation  in  the  state  of  West  Virginia, 
and  its  rights  are  governed  by  and  originate 
from  state  law.  So  with  the  other  compa- 
nies. Whether  that  exclusive  grant  makes  a 
valid  contract  is  to  be  tested  by  decisidns  of 
the  state  supreme  court.  The  right  depends 
on  the  construction  of  state  statutes  as  to 
the  power  of  the  council  in  the  matter.     As 


cU  of  a  city  granting  an  exclusive  right  to  lay 
gas  pipes  in  the  street  was  to  give  the  grantee 
a  license,  and  that  the  city  could  not  make  a 
grant  which  would  create  any  property  rights 
In  the  street.  This  was  said,  however,  in  argu- 
ing against  the  power  of  the  city  to  malce  the 
privilege  exclusive,  and  the  decision  was  mere- 
ly that  the  city  was  not  prevented  from  grant- 
ing a  similar  privilege  to  another  company. 

American  Rapid  Teleg.  Co.  v.  Hess.  125  N. 
Y.  641.  13  L.  R.  A.  454,  26  N.  E.  919,  held  that 
a  general  act  authorizing  telegraph  companies 
to  construct  lines  along  any  of  the  public 
roads  and  highways  Oif  the  state  merely  consti- 
tuted a  license  which  the  legislature  could  re- 
voke, even  after  it  had  l>een  accepted  and  acted 
upon  by  such  company.  This  decision,  how- 
ever, rests  upon  the  language  of  the  act,  rather 
than  upon  general  principles. 

Brush  Electric  Light  Co.  v.  Jones  Bros.  Elec- 
tric Co.  5  Ohio  C.  C.  340,  held  that  an  elec- 
tric light  company  was  occupying  the  streets 
of  a  city,  not  under  a  valid  or  irrevocable  grant, 
but  by  the  mere  license  and  permission  of  the 
municipal  authorities.  In  this  case,  however, 
the  provisions  of  the  statute  with  reference  to 
the  granting  of  the  use  of  a  street  or  highway 
for  such  purposes  were  not  complied  with. 

The  court  In  Philadelphia  &  G.  Ferry  Pass. 
R.  Co.'s  Appeal,  102  Pa.  123,  said  that  there  was 
reason  and  authority  for  holding  that  a  supple- 
ment to  the  charter  of  a  corporation,  which 
merely  confers  upon  it  a  new  right  or  enlarges 
an  old  one,  Is  a  mere  license  or  promise  by  the 
50  L.  R.  A. 


state,  and  may  be  revoked  at  pleasure;  but  the 
case  was  decided  upon  another  ground. 

When  privilege  invalid  in  whole  or  in  part. 

The  position  taken  by  the  opinion  In  the 
principal  cas^,  that,  so  far  as  such  a  privilege 
exceeds  the  authority  of  the  municipality,  it  Is 
not  within  the  protection  of  the  constitutional 
provision,  is  obviously  sound,  since  to  that  ex- 
tent there  Is  no  obligation  which  can  t>e  the 
subject  of  impairment. 

The  same  position  was  taken  by  Birmingham 
&  P.  Mines  Street  R.  Co.  v.  Birmingham  Street 
R.  Co.  79  Ala.  465,  58  Am.  Rep.  615,  with  refer- 
ence to  an  exclusive  grant  by  a  municipalUy 
of  the  privilege  of  laying  street-car  tracks  in 
the  streets. 

And  the  various  cases  above  cited  as  uphold- 
ing the  act  alleged  to  Impair  the  privilege, 
upon  the  ground  that  the  privilege  is  Invalid 
in  the  respect  in  which  it  is  infringed,  proceed 
upon  the  same  theory. 

Capacity  in  which  municipality  acts  in  grant* 
ing,  revoking,  or  impairing  the  privilege. 

As  already  suggested,  the  question  as  to 
whether  the  municipality  acts  in  its  public  or 
private  capacity  in  undertaking  to  revoke  or 
impair  a  privilege  previously  granted  by  It  is 
important  as  affecting  the  jurisdiction  of  the 
Federal  courts  upon  the  ground  that  a  Federal 
question  is  Involved. 

The  jurisdiction  of  the  Federal  courts  was 
attacked  In  Walla  Walla  v.  Walla  Walla  Water 
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l<mg  ago  as  Ogden  y.  Saunders,  12  Wheat. 

259,  6  L.  ed.  606,  the  supreme  court  said: 
''It  18,  then,  the  municipal  law  of  the  state, 
whether  that  be  written  or  unwritten,  which 
is  emphatically  the  law  of  the  contract  made 
within  the  state,  and  must  govern  it  through- 
out, wherever  its  performance  is  sought  to 
be  enforced."  The  decision  of  the  state 
court  of  last  resort  upon  rights  dependent 
alone  upon  its  laws,  its  statutes,  is  conclu- 
sive upon  the  Federal  judiciary.  In  Louis- 
vUle,  N.  0.  d  T.  R,  Co,  v.  Miaaiasippi,  133  U. 
S.  587,  33  L.  ed.  784,  10  Sup.  Ct.  Rep.  348,  it 
was  held  that  "the  construction  of  a  state 
statute  by  the  highest  court  of  the  state  is 
accepted  as  conclusive  in  this  court."  In 
Detroit  v.  Oahome,  135  U.  S.  492,  34  L.  ed. 

260,  10  Sup.  Ct.  Rep.  1012,  the  supreme 
court,  finding  that  the  supreme  court  of 
Michigan  had  held  that  imder  a  statute  of 
that  state  there  was  no  right  of  action  to  a 
person  injured  by  reason  of  a  defect  in  a  side- 
walk, caused  by  the  neglect  of  the  city,  al- 
though the  Supreme  Court  of  the  United 
States  differed  with  the  Michigan  court,  and 
also  said  that  the  current  of  authorities  dif- 
fered from  that  court,  yet  followed  the  state 
decision.  Justice  Brewer  said:  "But,  even 
if  it  were  a  fact  that  the  universal  voice  of 
the  other  authorities  was  against  the  doc- 
trine announced  by  the  supreme  court  of 
Michigan,  the  fact  remains  that  the  decision 
of  that  court,  undisturbed  by  legislative  ac- 
tion, is  the  law  of  that  state.  Whatever  our 
views  may  be  as  to  the  reasoning  or  conclu- 
fion  of  that  court  is  immaterial.  It  does  not 
change  the  fact  that  its  decision  is  the  law  of 
the  state  of  Michigan,  binding  upon  all  its 


courts,  all  its  citizens,  and  all  others  who 
may  come  within  the  limits  of  the  state. 
The  question  presented  by  it  is  not  one  of 
general  commercial  law ;  it  is  purely  local  in 
its  significance  and  extent.  It  involves  sim- 
ply a  consideration  of  the  powers  and  liabili- 
ties granted  and  imposed  by  legislative  ac- 
tion upon  cities  within  the  state.  While 
this  court  has  been  strenuous  to  uphold  the 
supremacy  of  Federal  law,  and  the  interpre- 
tation placed  upon  it  by  tiie  Federal  courts, 
it  has  been  equally  strenuous  to  uphold  the 
decisions  by  state  courts  of  questions  of 
purely  local  law.  There  should  be,  in  all 
matters  of  a  local  nature,  but  one  law  with- 
in the  state;  and  that  law  is  not  what  this 
court  might  determine,  but  what  the  supreme 
court  of  the  state  has  determined."  Again 
and  again  has  the  United  States  Supreme 
Court  announced  this  doctrine.  Morley  v. 
Lake  Shore  d  if.  S.  R.  Co,  146  U.  S.  162,  36 
L.  ed.  925,  13  Sup.  Ct.  Rep.  54;  FMhrook 
Irrig.  Dist.  v.  Bradley,  164  U.  S.  112,  41  L. 
ed.  369,  17  Sup.  Ct.  Rep.  56;  Aberdeen  Bank 
V.  Chehalis  County,  166  U.  S.  440,  eub  nom. 
First  Kat.  Bank  v.  ChehcUis  County,  41  L. 
ed.  1069,  17  Sup.  Ct.  Rep.  629;  Marohant  Y. 
Pennsylvania  R.  Co,  153  U.  S.  380,  38  L.  ed. 
751,  14  Sup.  Ct.  Rep.  894;  Wade  v.  Travis 
County,  174  U.  S.  508,  43  L.  ed.  1064,  19 
Sup.  Ct.  Rep.  715.  In  Mississippi  d  M,  R. 
Co,  V.  McClure,  10  Wall.  511,  19  L.  ed.  997, 
it  is  held  that  there  is  no  jurisdiction  in  the 
supreme  court,  under  $  25  of  the  judiciary 
act,  to  review  a  decision  of  the  highest  court 
of  a  state  maintaining  the  validity  of  a  law 
alleged  to  impair  a  contract,  "when  the  law 
set  up  as  having  this  effect  was  in  existence 


Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77.  upon  the  ground  that  the  city,  in  contract- 
us with  the  water  company  to  supply  it  with 
vtter,  and  in  granting  Its  permission  for  the 
1t}ing  of  pipes  and  mains  in  the  street  and  in 
flahseqaentiy  passing  the  ordinance  for  the 
«Kttloa  of  waterworks  of  Its  own  which  was 
alleged  to  Impair  the  -contract  previously  made, 
acted  merely  in  a  private  capacity,  and  that 
therefore,  no  question  arose  under  the  consti- 
tntioniil  provision ;  but  the  court  held  that  the 
acti  In  question  were  referable  to  the  powers 
of  the  corporation  as  an  agency  of  the  state, 
and  that  therefore  there  was  a  question  under 
tb«>  constitutional  provision. 

In  the  control  of  th€  streets,  In  contracting 
^rh  reference  to  their  use,  In  the  declaration 
of  DQisances  upon  the  streets.  In  the  resumption 
of  the  complete  control  over  the  streets  after 
tb»  termination  of  easements  in  the  street  en- 
Joyed  by  any  private  person  or  corporation,  the 
(Hy  is  acting  as  trustee,  not  alone  for  the  clti- 
vns  and  residents  of  the  city,  but  as  a  trus- 
ty for  tbe  public  at  large,  and  Is  exercising  a 
Pov^r  delegated  to  It  by  the  state,  and  In  the 
^x^rcise  of  sach  a  power  is  necessarily,  therefore, 
t  state  agency.  Iron  Mountain  R.  Co.  v.  Mem- 
Phig.  94  Fed.  Rep.  113,  87  C.  C.  A.  410. 

Capital  City  Gaslight  Co.  v.  Des  Moines.  72 
fed.  Rep.  829,  also  holds  that  a  municipal  ordln- 
^'ic*  which  Impairs  a  previous  ordinance 
tnuiting  Its  consent  to  the  laying  of  gas  pipes 
fB  the  streets  is  within  the  contemplation  of  the 
«^«tItiitlona]  provision  forbidding  any  state 
to  impair  the  obligation  of  a  contract,  although 
It  wai  in  fact  In  excess  of  the  statutory  dele- 
^HoD  of  authority. 
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Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed. 
Rep.  529,  640,  and  Mercantile  Truat  &  Deposit 
Co.  V.  Collins  Park  &  B.  R.  Co.  99  Fed.  Rep. 
812,  also  held  that  an  act  of  the  municipality 
Impairing  such  a  privilege  la  referable  to  its 
capacity  as  an  agency  of  the  state,  and  there- 
fore raises  a  question  under  the  constitutional 
provision. 

The  authority  of  a  city  to  grant  to  a  rail- 
road company  a  right  of  way  through  Its 
streets  Is  legislative  in  Its  nature,  and  is  not 
referable  to  its  power  to  make  contracts.  South 
Pasadena  v.  Los  Angeles  Terminal  R.  Co.  109 
Cat.  315,  41  Pac  1093. 

The  court,  in  State  e^  reU  Atty.  Gen.  v. 
Cincinnati  Gaslight  &  Coke  Co.  18  Ohio  St. 
262,  in  arguing  against  the  power  of  a  city  to 
grant  an  exclusive  right  to  lay  gas  pipes  in  the 
street,  said  that  the  right  to  use  the  streets  of 
a  city  for  such  a  purpose,  whether  In  the  hands 
of  a  private  corporation  or  a  natural  person, 
is  a  franchise,  and  as  such  can  only  emanate 
directly  or  indirectly  from  the  sovereign  power 
of  the  state,  and  that  the  position  that  the  city 
council  In  making  the  contract  Is  to  be  regarded 
as  a  private  corporation  granting  an  easement 
In  Its  own  property  could  not  be  maintained. 

Conclusion. 

The  conclusion  from  all  the  authorities  seems 
to  be  clear,  to  the  effect  that  a  franchise  or 
privilege  to  use  streets  for  any  of  the  various 
quasi-public  purposes  above  considered  will  con- 
stitute an  Irrevocable  contract^  unless  there  is 
In  some  form  a  clear  reservation  of  the  right  to 
cancel  or  revoke  it  G.  H.  P. 
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when  the  alleged  contract  was  made,  and 
the  highest  state  court  has  only  decided  that 
there  was  no  contract  in  the  case."  Just  so 
in  the  present  case.  The  statutes  testing  the 
right  of  the  electric  company  were  in  force 
when  its  franchise  was  granted,  and  the  de- 
cision in  Parkcrshurg  Oas  Co.  v.  Parkers- 
burg,  holding  that  under  those  statutes  such 
exclusive  grant  could  not  be  made,  had  been 
rendered.  Now,  if  the  decision  of  the  state 
supreme  court  upon  a  state  statute  and 
rights  dependent  upon  it  are  not  conclusive, 
even  upon  the  Federal  Supreme  Court,  the 
state  is  a  nonentity,  a  myth.  No  political 
party  since  the  birth  of  the  Federal  Constitu- 
tion, not  even  the  most  ultracentralization- 
ists,  so  called,  have  even  made  any  such  con- 
tention. 

The  case  of  City  B.  Co.  v.  Citizens*  Street 
R,  Co.  166  U.  S.  667,  41  L.  ed.  1114,  17  Sup. 
Ct.  Rep.  663,  is  invoked  in  favor  of  the 
plaintiff.  It  holds  that  an  exclusive  privi- 
lege to  a  street-railway  company  to  occupy 
streets  for  thirty  years  constituted  a  con- 
tract which  could  not  be  impaired  by  a  grant 
from  the  city  to  another  company  to  exercise 
the  same  privilege  of  carrying  on  the  like 
business  in  the  same  streets.  But  that  case 
cannot  help  the  plaintiff.  That  was  a  valid 
contract,  because  the  city  had  authority  to 
grant  the  exclusive  franchise  under  state 
statutes,  as  had  been  held  by  the  supreme 
court  of  the  state.  That  made  the  franchise 
valid,  as  if  it  had  been  granted  by  the  legis- 
lature itself,  as  in  the  case  of  New  Orleans 
Qaslight  Co.  v.  Louisiana  Light  d  H.  P.  d 
Mfg.  Co.  115  U.  S.  650,  21)  L.  ed.  516,  6  Sup. 
Ct.  Rep.  252,  and  other  cases  cited  above. 
That  this  is  so  is  made  clear  in  the  opinion 
by  Justice  Brown,  saying:  "That  the  com- 
plainant had  a  contract  with  the  city  is  en- 
tirely clear.  It  was  so  held  by  the  supreme 
court  of  Indiana  in  Western  Paving  d  Sup- 
ply Co.  V.  Citizens'  Street  R.  Co.  128  Ind. 
625,  10  L.  R.  A.  770,  20  N.  E.  188,  28  N.  E. 
88."  The  supreme  court  simply  followed  the 
rule  stated  above  that  the  decision  of  the 
state  court  as  to  whether  there  is  or  is  not 
a  contract  valid  imder  state  law  is  final. 
There  the  railroad  company  had  a  valid  fran- 
chise conferred  by  state  law,  as  construed  by 
the  state  court ;  whereas  in  this  case  the  elec- 
tric light  company  had  no  valid  exclusive 
right  under  the  West  Virginia  statute  law 
as  construed  in  Parkershurg  Has  Co.  v.  Par- 
kersburg.  The  difference  between  tlie  two 
cases  is  plain  and  wide.  In  the  one  case  a 
valid  contract;  in  the  other  no  contract. 
Counsel  for  the  electric  company  cites  the  case 
of  Citizens'  Sav.  Bank  v.  OtcensborOy  173  U. 
S.  636,  43  L.  ed.  840.  10  Sup.  Ct.  Rep.  530.  T 
am  unable  to  see  that  the  case  contains  any- 
thing bearing  upon  this  case. 

As  to  the  argument  that  upon  the  faith  of 
such  exclusive  grant  the  electric  company 
has  spent  much  money,  I  have  only  to  replj' 
that  can  have  only  a  moral,  not  a  legal,  ef- 
fect, and  that  the  company  was  bound  to 
know  the  law,  and  look  out  for  its  rights,  un- 
der the  principle  that  "persons  dealing  with 
•a  corporation  must  take  notice  of  what  is 
contained  in  the  law  of  its  organization,  and  ^ 
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must  be  presumed  to  be  informed  of  the  re- 
strictions annexed  to  the  grant  of  power  by 
the  law  by  which  the  corporation  is  author- 
ized to  act."  Smith  v.  Cornelius,  41  W.  Va.. 
59,  30  L.  R.  A.  747,  23  S.  E.  599;  McCormich 
V.  Market  Xat.  Bank,  165  U.  S.  549,  560,  41 
L.  ed.  821,  17  Sup.  Ct.  Rep.  433;  Clark,  Corp. 
174. 

As  to  the  claim  that  Clarksburg  has  rati- 
fied and  confirmed  this  void  exclusive  feat- 
ure in  the  franchise  of  the  electric  company 
by  buying  from  it  electricity  to  light  t he- 
streets:  This  is  strange  doctrine.  A  void 
contract  cannot  be  so  ratified  by  mere  impli- 
cation. If  the  council  was  without  power  to- 
expressly  grant  such  exclusive  right,  it  is  il- 
logical to  say  that  it  can  connrm  and  make  it. 
good  ab  initio  by  mere  implication  from  its 
dealing  with  it.  Of  course,  the  entire  grant 
is  not  void,  but  only  the  exclusive  clause; 
and  the  mere  purchase  by  the  city  from  the 
company  of  electricity  would  not  ratify  the 
void  clause  anyhow,  because  it  could  pur- 
chase under  the  general  power  of  the  com- 
pany, without  reference  to  that  void  clause. 
Ratification  and  acquiescence  cannot  be  in- 
voked to  legalize  contracts  of  a  municipality 
made  by  its  ofiicers  in  excess  of  authority, 
even  though  the  contract  has  been  performed 
by  one  of  its  parties.  2  Morawetz,  Priv. 
Corp.  §§  621,  718. 

The  defendant  corporations  raise  the  point 
against  the  plaintiff  corporation  that  it  had 
no  charter  existence  on  the  day  of  the  grant 
to  it  of  the  franchise  in  question,  and  that, 
not  being  in  esse  then,  the  grant  did  not  vest,, 
but  was  abortive,  like  the  case  of  a  grant  of 
land  to  a  grantee  not  in  being.  I  do  not 
think  the  point  tenable.  I  think  the  ClarkR- 
burg  Electric  Light  Company  is  vested  wnth 
a  valid  franchise,  except  as  to  the  exclusive 
feature.  In  Spring  Garden  Bank  v.  Hulingtt 
Lumber  Co.  32  W.  Va.  357,  3  L.  R.  A.  583, 
9  S.  £.  243,  it  was  held  that  after  corpora- 
tors had  signed  an  agreement  preliminary  to 
a  certificate  of  incorporation,  and  before  it 
had  issued,  a  deed  for  land  to  such  corpora- 
tion, delivered  in  escrow,  to  be  delivered 
when  the  corporation  should  obtain  its  char- 
ter and  organize,  and  it  was  so  delivered  aft- 
er the  charter  obtained  and  organization, 
the  deed  was  good  to  convey  the  land.  In 
this  case  the  agreement  had  not  been  signed 
for  the  formation  of  the  corporation  at  the 
date  of  the  to^Mi  ordinance,  and  yet  I  think 
that  ordinance  valid.  We  must  not  apply 
the  strict  rule  applicable  to  deeds  of  land  to 
the  present  case.  Deeds  require  actual  do- 
livery  to  a  grantee,  but  such  an  ordinance  as- 
this  requires  no  delivery,  only  acceptance, 
and  it  was  accepted  by  the  corporation  when 
it  came  into  legal  being.  That  is  enough.  I 
have  no  doubt  that  a  deed  for  land  made  to 
a  corporation  named  before  incorporation, 
and  so  dated,  but  delivered  after  incorpora- 
tion, w^ould  be  good.  The  date  of  delivery 
and  acceptance  can  be  shown.  Ft  is  never  'a 
deed  imtil  acceptance.  Guggcnheimer  v. 
Lockridge.  39  W.  Va.  457,  19  S.  E.  874:  i> 
Thomp.  Corp.  §  5802.  The  latter  authority 
says  that  a  deed  of  conveyance  of  land  to  an 
intended    corporation    before    its  organiza- 
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tion  will  take  effect  upon  the  event  of  its  or- 
ganization; for  its  acceptance  of  the  deed, 
when  it  becomes  capable  of  accepting,  will  be 
presumed.  Much  more  so  in  this  case,  where 
certain  persons  intending  to  form  a  corpora- 
tion solicit  and  are  tendered  such  a  franchise 
as  this,  and  they  proceed  to  become  incorpor- 
ated.   It  was  intended  to  operate  only  in  the 


event  of  incorporation,  and  when  it  should 
take  place.  No  delivery  was  necessary.  Ac- 
ceptance is  all-sufficient  to  put  the  ordinance 
into  operation.  Then  it  took  effect;  not  till 
then.  Richardson  v.  Graham,  46  W.  Va.  134, 
30  S.  E.  92. 
Our  conclusion  is  to  affirm  the  decree. 


MISSOURI  SUPREME  COURT. 


Peter  GRANEY  et  ah,  Respta,, 

V. 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Appt. 

( Mo ) 

L  Upon  Appeal  front  an  order  jvrantintf 
plaintiff  a  ne'vir  trial  for  error  In  giving 
instructions,  the  only  questions  open  for  re- 
view are  errors  of  law,  and  whetber  or  not 
there  Is  any  basis  in  the  evidence  for  a  ver- 
dict In  plalntiiTs  favor. 

2.  A  briarlit,  intelllflrent  boy  nearly 
tvrelve  yearn  old,  familiar  with  the  oper- 
ation of  trains,  cannot,  when  stopped  at  a 
•treet  crossing  by  a  passing  train,  presume 
that  it  is  running  less  than  6  miles  an  hour, 
if  by  looking  he  can  see  that  It  is  i-unning 
faster. 

3.  A  railroad  eompnny  1«  not  liable  for 
Injury  to  one  utandlnar  at  a  iitreet 
croasins  waiting  for  a  train  to  pass,  by 
being  drawn  under  the  train  by  suction.  If 
such  result  was  not  one  which  a  man  of  or- 
dinary prudence  and  circumspection  could 
reasonably  anticipate  as  likely  to  occur  from 
the  speed  at  which  the  train  was  moving. 

4.  A  professor  of  pbywics  of  t^fventy- 
foar  years*  experience,  who  has  trav- 
eled 10,000  miles  and  made  experiments  on 
the  effect  of  a  moving  train  on  the  air  around 
it,  cannot  express  the  opinion,  as  an  expert 
witness,  that  the  tendency  of  a  train  of  a 
certain  length  moving  at  a  certain  speed 
won  Id  be  to  suck  persons  standing  near  it 
ttoder  Its  wheels.  If  he  Is  not  shown  to  have 
any  knowledge  of  that  fact  by  reading,  ex- 
periment, or  observation. 

JL  An  expert  'vvltnesM  cannot  give  his  opin- 
ion as  to  one  of  the  disputed  facts  of  the  case. 

6l  An  nllearatlon  In  a  complaint  that  a 
boy  was  sucked  under  a  train  by  its  velocity 
Is  no.t  supported  by  evidence  that  the  wind 
turned  lilm  around  and  made  him  fail,  and 
that  he  rolled  under  the  cars. 

(Brace  J.,  dissents,) 

{June   4,    1900.) 

NoTS. — ^Professor   NIpher,   an   abstract   from 
whose  testimony   Is  given   in   the  above   case, 
fUed  a  pamphlet  with  the  St.  Louis  Academy  of 
ikienoe,  November  12,  1900,  in  which  he  gives 
the  results  of  certain  experiments  conducted  by 
him  as  to  Uie  effect  of  the  air  pressure  along 
the  side  of  a  moving  train.     He  constructed  an 
taistniment   composed   of  a  hollow   cylinder  of 
brass,  which  might  be  used  to  collect  the  press- 
are  by  turning  the  open  end  toward, the  head 
*d  the  train  when  the  Instrument  was  carried 
4&  board  a  train  In  motion.     The  collector  was 
orasected  through  a  small  hole  In  the  bottom 
by  means  of  a  rubber  tube,  to  a  water  gauge  In 
tb«  ear.     This  gauge  consisted  of  a  closed  cls- 
t«ni  of  water   having  an   inclined   glass   tube 
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APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  St.  Louis  County 
granting  a  new  trial  after  verdict  for  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  minor  son.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  I«.  Clardy  and  Henrj 
G.  Herbel,  for  appellant: 

Deceased  saw  the  train,  and,  standing,  as 
he  was,  by  the  side  of  it,  knew  its  rate  of 
speed  was  unlawful,  or,  at  least,  he  was  not 
entitled  to  indulge  the  presumption  that  it 
was  running  less  than  C  miles  per  hour. 

Oraney  v.  St.  Louis,  I.  M.  d  S.  R.  Co.  140- 
Mo.  100,  38  L.  R.  A.  633,  41  S.  W.  246;  SpH- 
lane  v.  Missouri  P.  R.  Co.  135  Mo.  414,  37 
S.  W.  198;  Shearm.  &  Redf.  Neg.  §  73; 
Naglc  V.  Allegheny  Valley  R.  Co.  88  Pa.  35, 
32  Am.  Rep.  413;  Elliott,  Railroads,  §  1261; 
Poirers  v.  Chicago,  M.  d  St.  P.  R.  Co.  57 
Minn.  332,  59  N.  VV.  307;  Tucker  v.  New 
York  C.  d  H.  R.  R.  Co.  124  N.  Y.  308,  26  N. 
E.  916. 

In  determining  what  is  the  proximate 
cause,  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence, ;  such  a  consequence  as,  under 
the  Rurroundihg  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  tlie 
wrongdoer  as  likely  to  flow  from  his  acts. 

Hoag  V.  Lake  Shore  d  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  653;  Patterson,  Railway 
Accident  Law,  §  14. 

The  verdict  is  clearly  right  on  the  evi- 
dence, and  errors,  if  any,  in  the  instructions, 
will  be  treated  as  harmless. 

Rev.  SUxt.  1889,  §  2303;  McQrew  v.  Mis- 
souri P.  R.  Co.  109  Mo.  589,  19  S.  W.  53; 
Bradford  v.  Floyd,  80  Mo.  207;  Noble  v. 
Blount,  77  Mo.  235;  Frick  v.  St.  Louis,  K. 
C.  d  N.  R.  Co.  75  Mo.  595;  Sparling  v.  Con- 
%cay,  lf>  Mo.  510;  Nelson  v.  Foster,  66  Mo. 
381 ;  Cray  v.  Missouri  River  Packet  Co.  64 

lending  from  the  bottom.  The  air  pressure 
wns  transmitted  from  the  collector  to  the  air 
chamber  above  the  water  in  the  cistern,  and 
an  Increase  of  pressure  was  shown  by  the  rise 
in  the  level  of  the  water  m  the  inclined  tube, 
lie  states  that  he  siKjnt  a  large  portion  of  one 
summer  In  experimenting,  and  that  part  of 
the  time  his  operations  were  conducted  on  a 
car  specially  fitted  up  for  the  purpose  of  the 
experiments.  The  observations  were  made  on 
fast  passenger  trains  which  made  long  runs  at 
fairly  uniform  speed.  The  collector  was  sta- 
tioned at  various  distances  from  the  side  of  the 
car,  from  0  to  30  inches.  The  following  table 
gives  the  result  of  the  observation  as  deter- 
mined by  87  separate  experiments  at  each  dls- 
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Mo.  47;  Patten  v.  Weightman,  51  Mo.  432; 
Hedecker  y.  Oanzhom,  50  Mo.  154;  Tate  v. 
Barcioft,  1  Mo.  163 ;  Beiler  v.  Devoll,  40  Mo. 
App.  251;  CWfc  V.  Waldron,  39  Mo.  App. 
21. 

The  defendant,  on  this  appeal,  has  a  right 
to  insist  that,  under  the  pleadings  and  the 
evidence,  there  was  no  case  for  the  jury; 
and,  if  this  point  be  established,  the  action 
of  the  court  in  awarding  a  new  trial  must 
be  reversed. 

Grancy  v.  St.  Louis,  I,  M.  &  8.  R,  Co.  140 
Mo.  100,  38  L.  R.  A.  633,  41  S.  W.  246 ;  Maxey 
V.  Missouri  P.  R.  Co.  113  Mo.  1,  20  S.  W. 
654;  Boyd  v.  Wabash  Western  R.  Co.  105 
Mo.  371,  16  S.  W.  909;  Williams  v.  Kansas 
City,  S.  d  M.  R.  Co.  96  Mo.  279,  9  S.  W.  573; 
Yancey  v.  Wabash,  8t.  L.  d  P.  R.  Co.  93  Mo. 
433,  6  S.  W.  272 ;  Kelly  v.  Chicago  d  A.  R. 
Co.  88  Mo.  547 ;  Hixson  v.  St.  Louis,  H.  d  K. 
Ro  Co.  80  Mo.  340. 

The  persons  for  whose  death  the  railroad 
<!ompanies  are  made  liable  are  those  on  the 
track  and.  those  crossing  the  track  who  are 
struck  by  the  train,  and  not  persons  who 
stand  alongside  the  track,  awaiting  the  pas- 
sage of  trains. 

Bell  y.  Hannibal  d  St.  J.  R.  Co.  72  Mo.  50; 
Hodges  v.  St.  Louis,  K.  C.  d  N.  R.  Co.  71  Mo. 
50;  Bauer  v.  Kansas  P.  R.  Co.  69  Mo.  219; 
Johnson  v.  Louisville  d  A^.  R.  Co.  (Ky.)  13 
Am.  &  Eng.  R.  Cas.  623;  East  Tennessee.  V. 
<t  G.  R.  Co.  V.  Feathers,  10  Lea,  103;  Pat- 
terson, Railway  Accident  Law,  §  160. 

The  contributory  negligence  of  the  de- 
ceased ought  to  defeat  plaintiff's  recovery. 

Yarnall  v.  St.  Louis,  K.  G.  d  N.  R.  Co.  75 
Mo.  583 ;  Guenther  v.  St.  Louis,  I.  M.  d  S.  R. 
€o.  108  Mo.  18,  18  S.  W.  846;  Prewitt  v. 
Eddy,  115  Mo.  283,  21  S.  W.  742;  Dlauhi  v. 
;Sf^  Louis,  I.  M.  d  S.  R.  Co.  105  Mo.  645,  16 
S.  W.  281 ;  Ridenhour  v.  Kansas  City  Cable 
R.  Co.  102  Mo.  270,  13  S.  W.  889,  14  S.  W. 
760;  Payne  v.  Chicago  d  A.  R.  Co.  129  Mo. 


421,  30  S.  W.  148,  31  S.  W.  885;  Spillane  v. 
MissouH  P.  R.  Co.  135  Mo.  414,  37  S.  W.  198. 

The  court  is  not  bound  to  adopt  plaintiff's 
theory  of  the  cause  of  the  accident,  but  will 
take  judicial  notice  of  the  scientific  facts  in- 
volved, to  determine  whether  the  theory  ad- 
vanced can  be  sustained. 

Nugent  v.  Kwuffman  Milling  Co.  131  Mo. 
253,  33  S.  W.  428;  King  v.  Gallun,  109  U.  S. 
99,  27  L.  ed.  870,  3  Sup.  Ct.  Rep.  85;  Ter- 
hune  v.  Phillips,  99  U.  S.  592,  25  L.  ed.  293 ; 
St.  Louis  Gaslight  Co.  v.  American  F.  Ins. 
Co.  33  Mo.  App.  348;  Underbill,  Ev.  p.  388; 
1  Greenl.  Ev.  15th  ed.  8  5;  Garth  v.  Cald- 
well, 72  Mo.  622. 

Messrs.  William  B.  Thompson  and 
Ford  W.  Thompson,  for  respondents: 

The  appellant  from  an  order  directing  a 
new  trial  is  required  to  show  error  as  to  the 
grounds  thereof  set  out  in  the  record  of  the 
trial  court;  whereupon  respondent  may 
show  that,  notwithstanding  the  reasons  giv- 
en and  entered  upon  record,  the  new  trial 
should  have  been  ordered  on  other  grounds 
set  out  and  complained  of  in  his  motion  for 
a  new  trial. 

Millar  v.  Madison  Car  Co.  130  Mo.  617,  31 
S.  W.  574 ;  Candee  v.  Kansas  City  d  I.  Rapid 
Transit  R.  Co.  130  Mo.  142,  31  *S.  W.  1029 ; 
Bradley  v.  Reppell,  133  Mo.  545,  32  S.  W. 
645,  34  S.  W.  841 ;  Ittner  v.  Hughes,  133  Mo. 
679,  34  S.  W.  1110. 

When  the  trial  court  has  exercised  its  dis- 
cretion in  favor  of  respondent,  and  directed 
a  new  trial,  the  propriety  of  its  action  is 
conclusive. 

Ensor  v.  Smith,  57  Mo.  App.  584;  Huck- 
shold  V.  St.  Louis,  I.  M.  d  8.  R.  Co.  90  Mo. 
548,  2  S.  W.  794;  Iron  Mountain  Bark  v. 
Armstrong,  92  Mo.  265,  4  S.  W.  720;  Long- 
don  V.  Kelly,  51  Mo.  App.  572;  Shepherd  v. 
Brenton,  15  Iowa,  91. 

The  error  contained  in  instruction  No.  1 
consists  primarily  in  stating  to  the  jury  that 


tanc«  mentioned ;  the  first  column  representing 
tbfe  dl.5itance  in  Inches  at  Which  the  collector 
was  from  the  car,  and  the  second  column  rep- 
resenting the  pounds  pressure  per  sqaare  foot. 


0 

0.95 

1 

1.16 

2 

1.30 

3 

1.44 

4 

1.59 

5 

1.67 

10 

1.96 

15 

2.17 

20 

2.86 

25 

2.49 

30 

2.66 

He  also  calculated  by  means  of  mathemati- 
cal equations  the  theoretical  pressure  which 
should  be  present  at  the  various  distances 
from  the  car,  and  the  calculations  correspond- 
ed almost  Identically  with  that  actually  ob- 
served :  aDd  by  means  of  the  calculation  he  de- 
termined that  the  pressure  existing  at  suffi- 
cient distance  from  the  car  to  represent  the 
full  velocity  of  the  train  would  be  3.42  pounds 
per  square  foot  at  the  speed  at  wbicb  he  was 
traveling,  which  was  about  40  miles  per  hour. 
He  states  that  an  attempt  to  determine  the  ef- 
fect of  a  passing  train  by  means  of  a  device 
similar  to  the  rotating  anemometer  used  by 
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the  weather  bureau  resulted  in  the  breaking: 
of  a  small  steel  brace-wire  supporting  the 
wing  nearest  the  car,  and  In  bending  the  arm 
carrying  the  plate  until  it  nearly  touched  the 
arm,  90  degrees  distant.  He  further  states 
that  on  one  occasion  a  number  of  excelsior  bed 
mattresses  6  Inches  in  thickness  were  each  tied 
in  a  roll,  and  were  standing  on  end  on  the 
station  platform  about  12  feet  from  the  track. 
They  were  tumbled  over  by  the  air  draught  of 
the  train,  and  rolled  under  the  train.  He 
states  that  it  is  evident  that  these  objects 
were  toppled  over  by  the  blow  of  the  air  cur- 
rent, and  that  they  were  given  a  rotation  in 
falling  by  being  struck  a  little  harder  on  the 
side  nearest  the  train.  After  they  had  fallen 
over  they  were  kept  in  rotation  because  they 
were  still  in  the  current  of  air.  He  further 
says  that  trainmen  think  nothing  of  standing 
on  the  ground  between  a  stationary  train  and 
one  passing  at  full  speed.  They  know  exactly 
what  to  expect,  and  they  even  unconsciously 
prepare  for  It.  But  one  who  is  surprised  in 
such  a  position,  and  who  fears  for  the  result. 
Is  in  serious  danger.  And  he  cites  the  case  of 
a  French  soldier  who  had  been  surprised  by 
a  high-speed  train  while  in  a  cut  having  m«t> 
sonry  walls.  He  backed  agninst  the  wall  and 
out  of  reach  of  the  train.  He  was.  however* 
swept  along  and  under  the  wheels.     [Ed.] 
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the  law  did  not  permit  the  boy  to  presume 
that  the  train  was  running  at  the  legal  rate 
of  G  miles  per  hour,  but  made  it  his  duty  to 
look  and  discover  whether  or  not  it  was 
obeying  the  law.  The  law  does  permit  such 
a  presumption  to  be  indulged,  and  places  no 
^uch  duty  upon  plaintiff. 

O'Connor  v.  Missouri  P,  R,  Co.  94  Mo.  150, 
7  S.  W.  106;  Esicin  v.  8t.  Louis,  /.  M.  d  S. 
H.  Co.  96  Mo.  296,  9  S.  W.  677 ;  Schlereth  v. 
Missouri  P.  R.  Co.  90  Mo.  509,  10  S.  W.  66; 
Kcllny  V.  Missouri  P.  R.  Co.  101  Mo.  67,  8 
L.  R.  A.  783,  13  S.  W.  806;  Kenney  v.  Han^ 
nihal  d  St.  J.  K.  Co.  105  Mo.  270,  15  S.  W. 
9S3,  16  S.  W.  837 ;  Crumpley  v.  Hawnihal  d 
St.  J.  R.  Co.  Ill  Mo.  152,  19  S.  W.  820;  Jen- 
nings T.  8t.  Louis,  /.  M.  d  8.  R.  Co.  112  Mo. 
2U8,  20  S.  W.  490;  Lynch  v.  Metropolitan 
Street  R.  Co.  112  Mo.  420,  20  S.  W.  642;  Sul- 
Utan  V.  Missouri  P.  R.  Co.  117  Mo.  214,  23 
S.  W.  149;  Weller  t.  Chicago,  M.  d  8t.  P.  R. 
Co.  120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532. 
The  error  complained  of  in  defendant's  in- 
Hniction  6  consists  in  not  only  directing  the 
jury  that  plaintifi's  could  not  recover  even 
though  defendant's  negligence  directly  occa- 
sioned the  injury,  if  defendant  could  not  rea- 
sonably have  expected  such  a  result  to  fol- 
low its  unlawful  action,  but  also  in  permit- 
ting the  jury  to  consider  the  probability  of 
«uch  a  result,  since  the  very  fact  that  defend- 
ant was  liable  if  its  negligence  directly  oc- 
casioned the  injury  was  decided  by  this  court 
upon  the  former  appeal;  hence  was  res  ju- 
dicata. 

Graney  v.  8t.  Louis.  T.  M.  d  8.  R.  Co.  140 
Mo.  89,  38  L.  K.  A.  033,  41  S.  W.  246;  Chap- 
man V.  Kansas  City,  C.  d  8.  R.  Co.  146  Mo. 
4S1,  48  S.  W.  646. 

In  an  action  for  damages  occasioned  by 
dfff'ndant's  negligence,  plaintiff  is  presumed 
to  have  exercised  due  care. 

Bucsching  v.  8t.  Louis  Gaslight  Co.  73  Mo. 
219,  39  Am.  Rep.  503;  Parsons  v.  Missouri 
P.  R.  Co.  94  Mo.  294,  6  S.  W.  464;  Kenney 
v.  Hannibal  d  St.  J.  R.  Co.  105  Mo.  270,  1*5 
S.  W.  983,  16  S.  W.  837;  Bluedorn  v.  Mis- 
souH  P.  R.  Po.  108  Mo.  449,  18  S.  W.  1103; 
Kcllny  V.  Missouri  P.  R.  Co.  101  Mo.  67,  8 
L.  R.  A.  783,  13  S.  W.  806. 

On  petition  for  rehearing. 
It  was  a  question  for  the  jury  to  deter- 
mine, and  not  for  the  court  to  declare, 
whether  James  Graney,  in  view  of  the  ob- 
structed vision,  the  failure  to  signal  by  bell 
or  whistle,  and  of  all  the  other  circumstances 
In  the  case,  did  or  could  have  seen  and  heard 
the  approaching  train  of  cars.  It  was 
doubly  a  question  for  the  jury  to  settle 
whether  he  saw  its  unlawful  velocity  in  time 
to  escape  its  effects. 

Schmidt  v.  St.  Louis  R.  Co.  149  Mo.  269, 
50  S.  W.  921 ;  Lynch  v.  Metropolitan  Street 
R.  Co.  112  Mo.  420,  20  S.  W.  642;  Van  Natta 
▼.  Pcoplr^s  Street  R.  Electric  Light  d  P.  Co. 
133  Mo.  13,  34  S.  W.  505;  Matthews  v.  Mis- 
muri  P.  R.  Co.  26  Mo.  App.  75 ;  Maxwell  v. 
Banntbal  d  St.  J.  R.  Co.  85  Mo.  95 :  Schmitz 
T.  8t.  Louis,  L  M.  d  8.  R.  Co.  46  Mo.  App. 
388:  Wilkerson  v.  Thompson,  82  Mo.  317. 
Dfceased  had  a  right  to  presume  that  the 
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train  was  not  running  faster  than  6  miles 
an  hour. 

Sullivan  v.  Missouri  P.  R.  Co.  117  Mo. 
214,  23  S.  W.  149;  Bluedorn  v.  MissouH  P. 
R.  Co.  121  Mo.  258,  24  S.  W.  57,  25  S.  W.  943. 

The  act  of  the  defendant  which  was  the 
proximate  cause  of  the  injury  complained 
of  was  in  itself  an  illegal  act>  and  negligence 
per  se, 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  here  before  (140  Mo. 
89,  38  L.  R.  A.  633,  41  S.  W.  246),  and  is 
known  among  the  members  of  the  bar  of  this 
state  as  the  *' Suction  Case."  It  is  an  ac- 
tion for  $5,000  damages  for  the  death  of 
James  Graney,  the  minor  son  of  plaintiffs, 
alleged  to  have  been  caused  by  his  being 
"drawn  or  sucked  into  and  under  defendant's 
train  by  the  force  and  velocity  of  said  train, 
which  was  moving  at  a  reckless  rate  of  speed," 
etc.  The  petition  charges  that  on  the  18th 
day  of  January,  1891,  there  were  in  force 
three  valid  ordinances  in  the  city  of  St.  Lou- 
is,— one  prohibiting  any  car  or  cars  or  loco- 
motive propelled  by  steam  power  to  be  run 
at  a  rate  of  speed  exceeding  6  miles  per 
hour;  another  requiring  such  locomotive  to 
ring  a  bell  constantly  while  running  in  the 
city  limits;  and  the  third  imposing  a  pen- 
alty for  violation  of  either  of  the  other  two; 
and  it  also  alleges  the  circumstances  under 
which  the  son  of  plaintiffs  was  killed  to  be 
as  follows:  '*0n  the  18th  day  of  January, 
1891,  while  said  plaintiffs'  minor  son,  James 
Graney,  was  standing  in  and  upon  the  cross- 
ing of  said  Dorcas  street,  alongside  of  the 
track  of  the  said  railway  operated  by  the 
said  defendant,  and  at  a  sufficient  and  prop- 
er distance  away  from  the  said  track,  and 
away  from  the  locomotive  and  cars  operated 
by  the  said  defendant,  and,  while  exercising 
due  and  proper  care,  and  relying  upon  the 
duty  of  the  said  defendant  to  operate  its  lo- 
comotive and  cars  according  to  said  ordi- 
nances, at  a  rate  of  speed  fiot  in  excess  of 
the  rate  provided  for  in  the  said  ordinances, 
he  w^as,  bv  reason  of  the  reckless  and  dan- 
gerous  speed  of  the  locomotive  and  train  of 
cars  operated  by  the  said  defendant,  its 
agents  and  servants,  suddenly,  and  without 
any  warning  given  to  him  by  the  said  defend- 
ant by  the  ringing  of  the  bell  of  the  said  loco- 
motive, or  by  the  operation  of  the  said  cars 
in  accordance  with  the  ordinances,  drawn 
or  sucked  into  and  under  said  train  by  the 
force  and  velocity  of  said  train,  which  was 
moving  at  a  reckless  rate  of  speed,  and  in 
violation  of  the  said  ordinances  of  said  city, 
to  wit,  at  a  rate  of  speed  of  20  miles  per 
hour,  which  speed  and  velocity  caused  a 
vacuum  to  form,  into  which  the  said  James 
Graney  fel],  and  was  sucked  under  the 
wheels  of  the  cars  attached  to  the  locomo- 
tive and  train  of  the  said  defendant,  and 
the  cars  passed  over  the  body  of  the  said 
James  Graney,  so  that  he  was  injured, 
wounded,  and  bruised,  and  suffered  great 
pain  and  anguish,  and  then  and  there  sus- 
tained mortal  injuries,  and,  as  the  result 
of  the  said  injuries  so  received  by  him,  on 
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the  19th  day  of  January,  1891,  died  from  the 
result  of  said  injuries."  Answer,  a  general 
denial,  and  a  plea  of  contributory  negli- 
gence, alleging  that  the  injury  to  and  death 
of  plaintiffs'  minor  son  "were  caused  by  his 
own  negligence  and  unla>vful  conduct  in 
loitering  about  defendant's  tracks  while  the 
trains  of  defendant  were  moving  thereon,  and 
placing  himself  in  such  close  proximity  to 
such  moving  trains  as  to  be  struck  thereby, 
and  in  meddling  and  tampering  with  the 
cars  composing  defendant's  train  while  they 
were  in  motion,  and  in  attempting  to  climb 
upon  them,  in  violation  of  the  statutes  of 
the  state  of  Missouri,  viz.,  §  3927,  Rev.  Stat. 
1889,  and  of  the  ordinances  of  the  city  of  St. 
Louis,  to  wit.  Ordinance  No.  13,414."  On 
the  trial  the  ordinances  were  read  in  evi- 
dence. 

It  is  admitted  that  James  Graney  was 
killed  on  January  18,  1891,  by  being  run 
over  by  a  train  of  freight  cars  operated  by 
defendant,  and  that  he  was  the  minor  son 
of  plaintiffs.  It  is  also  admitted  that  on  the 
date  mentioned  defendant  controlled  and 
operated  a  railroad  a  portion  of  which  is  lo- 
cated in  the  city  of  St.  Louis.  It  had  two 
tracks,  running  north  and  south,  which 
crossed  Boreas  street  at  right  angles.  This 
street  runs  east  and  west.  On  Sunday  after- 
noon, January  18,  1891,  James  Graney,  then 
eleven  years  and  nine  months  old,  and  four 
other  boys,  to  wit,  Peter  Graney,  Jr.,  Philip 
Breitwieser,  John  Ehret,  and  Pat  Harvey, 
went  down  Dorcas  street  from  the  west,  in- 
tending to  cross  the  railroad  track,  and  go 
down  within  half  a  block  of  the  Mississippi 
river,  to  a  trestle  used  for  the  track  from 
the  Anheuser-Busch  Brewery,  where  hops 
were  deposited  after  being  used.  When  close 
to  the  crossing,  a  freight  train  of  twenty- 
three  cars,  drawn  by  an  engine,  came  to  the 
crossing  from  the  south,  on  the  east  track, 
at  the  rate,  it  is  said,  of  20  miles  an  hour. 
James  Graney  stood  between  the  two  tracks, 
2  or  3  feet  from  the  west  rail  of  the  east 
track  on  which  Ihe  train  was  passing.  When 
about  one  half  or  two  thirds  of  the  train 
had  passed,  witnesses  testify  that  he  whirled 
around,  and  fell  upon  the  ground,  and  that  his 
legs  got  upon  the  rails,  and  the  oars  passed 
over  them,  from  the  effects  of  which  injury 
he  died  the  next  day.  The  boy  is  said  to 
have  weighed  63  pounds,  but  there  is  not  a 
particle  of  evidence  on  this  subject,  except 
an  estimate  of  his  weight  by  his  mother  and 
by  the  undertaker.  It  was  also  in  evidence 
that  the  boy  lived  but  a  little  way  from  the 
railroad  tracks,  and  was  quite  expert  in,  and 
in  the  habit  of,  hopping  on  and  off  the  pass- 
ing trains,  and  was  a  bright,  active,  intelli- 
gent boy. 

The  testimony  of  the  two  experts  will  now, 
in  brief,  be  stated. 

Prof.  Francis  E.  Nipher,  a  professor  of 
physics  in  Washington  University  for  over 
twenty- three  years,  after  testifying  to  these 
facts,  was  questioned,  and  gave  the  follow- 
ing answers: 

Q.  In  that  department  of  science  have  you 
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been  in  the  habit  of  observing  the  movement 
of  bodies  through  the  air? 

A.  Yes,  sir. 

Q.  State  what  has  been  your  experience  in 
observing  the  motion  of  railway  trains 
through  the  air,  and  what  experiments  have 
you  made  in  that  direction? 

A.  I  have  traveled  about  10,000  miles.  I 
presume,  and  during  that  time  have  made  ex- 
periments on  the  effect  of  the  train  on  the 
air  around  it. 

Q.  Is  there  any  well-known  law  of  science 
by  which  it  is  known  that  a  body,  such  as  a 
railroad  train,  affects  the  air  as  it  passes 
through  it? 

A.  Yes,  sir;  thei^    is.     When    the    body 
moves  through  the  air  it  drags  the  air  along- 
with  iij  and  usually  the  air  moves  somewhat 
less  rapidly  than  the  body.  The  same  is  true 
of  any  other  liquid. 

Q.  Could  you  illustrate  that  by  the.  re- 
volving of  any  instrument? 

A.  I  have  examined  it  by  instrumenUil 
means  and  experimenting,  both  from  the 
ground  as  the  train  passed,  and  also  ex- 
perimenting from  the  train.  Experimentiii*; 
from  the  ground,  as  the  train  passes,  only 
makes  it  possible  for  the  experiment  to  last 
during  a  very  few  minutes  while  the  train 
is  passing.  The  best  information  is  gotten 
by  experimenting  from  the  inside  of  the 
train,  as  then  the  experiment  can  last  as. 
long  as  you  please.  If  you  measure  the  pres- 
sure due  to  the  wind,  by  means  of  an  experi- 
ment from  the  train  window,  the  wind  pres- 
sure is  less  near  the  train,  and  as  you  pro- 
ject the  instrument  further  out  the  wind 
pressure  increases,  and  when  you  get  the  in- 
strument reached  out  into  the  undisfcurbod 
air, or  less  disturbed,  the  wind  pressure  thero 
corresponds  to  the  motion  of  the  train.  It; 
gives  the  same  pressure  as  a  wind  of  tli<> 
train  speed  would  give,  or  nearly  that.  But 
the  air  nearest  to  the  train  is  moving  to  & 
large  extent  with  it,  so  that,  measuring  from 
the  train,  that  wind  pressure  is  much  less, 
and  that  is  the  air  which  would  give  the 
greatest  pressure  if  you  were  standing  on  the 
ground  near  the  train,  because  that  air  is 
moving  with  the  train. 

Q,  What  \vould  you  say  with  reference  to 
an  engine  with  twenty  or  twenty- three 
freight  cars,  as  to  the  pressure  of  the  air  ? 

A.  Such  a  train  carries  along  a  great  deal 
of  air  with  it,  and  anyone  can  observe  this 
fact  by  standing  near  enough  to  it. 

Q.  Suppose  it  was  running  at  the  rate  of 
20  miles  an  hour;  what  would  you  say? 

A.  If  the  conditions  were  right,  there 
would  be  a  veiy  appreciable  effect.  A  per- 
son standing  near  the  train  would  receive  a 
blow  from  this  air  moving  with  the  train » 
and  that  blow  might  be  sufficient  to  topple 
him  over,  and  cause  him  to  lose  his  footin<;. 

Q.  Now,  suppose  a  small  boy,  weighing 
about  G3  to  G5  pounds,  standing  near  a  train 
running  25  miles  an  hour;  what  would  you 
say  would  be  the  effect  of  the  velocity  of  the 
air  created  by  the  train  on  that  boy? 

A.  That  might  have  the  effect  of  throwins^ 
him  over,  and  there  would  be  a  further  tend- 
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^ncy  to  turn  him  around  slightly, — a  tend- 
«Dey  that  would  be  sufticient  to  make  him 
roll  when  he  struck  the  ground. 

Q.  Would  that  occur  if  the  train  was  run- 
niug  at  C  miles  an  hour  7 

A.  No,  sir;  it  would  not. 

Q.  You  have  heard  the  testimony  in  this 
case  of  these  young  men,  and  of  Mrs.  Vogel, 
in  reference  to  the  accident,  did  you  not? 

A.  I  did. 

Q.  You  heard  the  testimony  in  this  case  of 
the  young  men  and  of  Mrs.  Vogel  in  regard 
to  the  manner  in  which  the  boy  fell.  I  will 
a>k  you  if  such  a  fall  as  that  were  possible 
without  the  boy  striking  the  train  or  the 
train  striking  the  boy. 

A.  Yes,  sir;  1  think  it  would  be. 

Defendant  saved  exception  to  this  last 
^ue!}tion  and   answer. 

Prof.  Calvin  M.  Woodward  testified: 
"That  he  wag  professor  of  mathematics  and 
mechanics  in  the  Washington  University, 
and  director  of  the  Manual  Training  School. 
Had  been  teaching  mechanics  for  thirty  years 
in  the  university.  Had  studied  all  the  prob- 
lems connected  liiith  motion  and  force, — both 
force  produced  by  motion,  and  motion  pro- 
duced by  force, — and  had  made  a  great  many 
jTpneral  experiments.  The  actions  of  forces 
of  air  are  perfectly  well  understood  by 
i^einitific  men.  The  moving  air  always  pro- 
duces a  pressure  upon  the  surface  of  bodies 
that  are  at  rest.  The  extent  varies  accord- 
in;;  to  the  velocity  of  the  current  of  air.  In 
the  case  of  wind  produced  by  a  train  of  cars, 
the  velocity  of  such  wind  is  greatest  near  the 
car,  and  diminishes  sideways;  so  that  at  a 
distance  of  several  feet  from  the  train  the 
velocity  of  the  wind  produced  by  that  train 
vnuld  be  considerablv  less  than  at  or  near 
xhf  train.  A  train  of  twenty  cars  running 
at  the  rate  of  20  miles  an  hour  would  pro- 
duce a  very  strong  wind  along  the  sides  of 
the  train.  It  would  produce  a  steady  cur- 
r^'nt  alon^  the  sides,  more  than  a  very  short 
one  would.  If  a  small  boy,  weighing  from 
63  to  65  pounds,  was  standing  near  a  train 
running  at  20  to  25  miles  an  hour,  the  effect 
oi  the  air  created  by  the  velocity  of  the  train 
would  be  to  produce  a  strong  pressure  upon 
the  body  of  the  boy,  that  would  tend  to  tip 
him  over,  and  somewhat  to  turn  him. 
Whether  it  would  throw  him  down  or  not 
would  depend  upon  the  position  of  his  feet. 
If  his  feet  were  close  together,  he  would  be 
in  a  very  unstable  position,  and  would  easily 
low  his  balance  and  be  thrown  down.  He 
did  not  think  it  possible  that  anybody  could 
b«  blown  over  by  a  train  going  6  miles  an 
b<mr.  He  stated  he  had  heard  the  testimony 
of  the  witnesses  to  the  accident,  and  thought 
it  was  entirely  possible  that  the  boy  fell  in 
that  manner  without  striking  the  train  or 
the  train  striking  the  boy." 

It  is  not  asserted  by  plaintiffs  that  de- 
(^sed  was  struck  by  the  cars.  On  the  con- 
trary, it  is  averred  that  he  was  not  struck, 
but  it  is  insisted  that  he  was  thrown  to  the 
jn'oimd  and  drawn  under  the  cars  by  the 
force  of  the  current  of  air  caused  by  the 
fpced  at  which  the  train  was  moving.    At 
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the  close  of  all  the  evidence  defendant's  coun- 
sel asked  the  court  to  give  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence, 
which  was  refused.  The  results  of  the  trial 
were  a  verdict  for  defendant,  and  a  motion 
for  a  new  trial  by  plaintiffs,  which  motion 
was  granted,  and  defendant  appeals. 

The  trial  court,  as  required  by  §  801,  Rev. 
Stat.  1890,  specified  of  record  the  grounds 
on  which  the  new  trial  was  granted.  They 
were:  The  giving  of  the  first  and  sixth  in- 
structions at  the  instance  of  defendant,  which 
are  as  follows:  *'(1)  The  jury  are  in- 
structed Uiat  the  deceased,  James  Graney, 
had  no  right  to  presiune  that  the  train  was 
running  at  less  speed  than  0  miles  per  hour, 
when,  by  looking,  he  could  see  that  it  was 
moving  faster."  "(0)  The  jury  are  also  in- 
structed that,  although  they  may  believe 
from  the  evidence  that  the  speed  of  the  train 
was  as  great  as  20  miles  an  hour,  and  that 
such  rate  of  speed  was  in  excess  of  the  rate 
of  speed  permitted  by  the  ordinance  of  the 
city  of  St.  Louis,  and  although,  as  a  result 
of  such  excessive  rate  of  speed,  the  minor  son 
of  the  plaintiffs,  standing  at  a  reasonable 
distance  and  out  of  danger  from  the  train, 
ordinarily,  was  drawn  in  by  the  suction  of 
the  train,  and  in  consequence  was  injured 
so  as  to  cause  his  death,  yet,  if  such  result 
was  not  one  which  a  man  of  ordinary  pru- 
dence and  circumspection  could  reasonably 
anticipate  as  likely  to  occur  from  such  a  rate 
of  speed,  then  plaintiffs  are  not  entitled  to 
recover  in  this  case,  and  the  verdict  should 
be  for  the  defendant." 

1.  The  section  of  the  statute  already  re- 
ferred to  first  made  its  appearance  in  its 
present  shape  in  Laws  1887,  p.  230  (Rev. 
Stat.  1889,  §  2241).  Section  2246,  p.  91, 
Laws  1895  (now  §  806,  Rev.  Stat.  1899),  is 
in  pari  materia  with  §  801  aforesaid,  and 
they  are  to  be  construed  together.  The  only 
effect,  and  the  only  intended  effect,  of  the 
statutes  since  the  laws  of  1891  and  1895  in 
allowing  appeals  from  judgments  less  than 
final  is  precisely  the  same  as  it  was  when  an 
appeal  lay  alone  from  a  final  judgment.  In 
such  circumstances,  just  as  formerly  under 
the  old  practice,  the  only  grounds  on  which 
this  court  will  interfere  are  for  errors  of  law 
(that  is,  judicial  errors),  or  where  there 
is  no  basis  in  the  evidence  on  which  a  ver- 
dict for  the  plaintiff  should  be  permitted  to 
stand,  or  where  the  verdict  is  plainly  the  re- 
sult of  passion  or  prejudice,  etc.  This  sub- 
ject is  elaborately  discussed  by  Marshall,  J., 
in  Haven  v.  Missouri  R.  Co.  (Mo.)  55  S.  W. 
1035,  and  the  conflicting  decisions  of  this 
cotirt  on  the  point  contrasted. 

2.  Looking,  then,  to  the  instructions  under 
review,  I  do  not  find  any  error  committed  in 
the  first  one,  because  it  is  in  evidence  that 
James  Graney  was  thoroughly  conversant 
with  the  rtmning  of  trains.  His  comrades 
who  were  there  present  with  him  before  the 
train  arrived  at  the  crossing,  when  the  train 
was  Been  approaching,  all  say  that  it  was 
running  very  rapidly.  He  was  in  a  position 
to  see  the  train,  and  it  will  be  presumed,  in 
view  of  the  surrounding  facts  as  testified  to 
by  the  witnesses  present,  that  he  did  sec  the 
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train.  If  he  did,  then  his  age  (nearly 
twelve  years),  his  brightness  and  intelli- 
gence, his  familiarity  with  the  operation  of 
trains  and  the  dangers  incident  thereto, 
must,  under  the  decisions  of  this  court, 
place  him  on  the  same  plane  as  if  sui  juris. 
Spillane  v.  Missouri  P.  R.  Co.  136  Mo.  414, 
37  S.  W.  198;  Payne  v.  Chicago  d  A.  R.  Co. 
136  Mo.  562,  38  S.  W.  308,  and  cases  cited. 
See  also  "Nagle  v.  Allegheny  Valley  R.  Co, 
88  Pa.  35,  32  Am.  Rep.  413;  Hoag  v.  Lake 
Shoie  d  M.  8.  R.  Co.  85  Pa.  293,  27  Am.  Rep. 
663;  3  Elliott,  Railroads,  pp.  1979,  1980,  § 
1261.  Possessing  the  knowledge  that  the 
boy  did,  and  standing,  as  some  of  the  wit- 
nesses state  he  did,  within  1  or  2  feet  of  the 
track,  he  could  not  help  seeing  the  train  ap- 
proaching, had  he  looked;  and  he  must  have 
Known,  just  as  his  comrades  did,  that  the 
train  was  running  at  a  greater  rate  of  speed 
than  the  ordinary  rate,  to  wit,  6  miles  an 
hour,  and,  knowing  this,  he  (in  the  language 
of  the  objected-to  instruction)  "had  no  right 
to  presume  that  the  train  was  running  at  less 
speed  than  6  miles  an  hour,  when  by  looking 
he  could  see  that  it  was  running  faster." 

3.  The  sixth  instruction  announces  a  prin- 
ciple often  to  be  met  with  in  the  authorities, 
and  occasionally  announced  by  this  court, 
to  wit,  that  if  an  injury  occurs  from  a  cause 
which  no  man  of  ordinary  prudence  could 
reasonably  anticipate,  and  would  not,  unless 
in  exceptional  circumstances,  have  happened, 
such  instances  are  assigned  to  the  domain  of 
inevitable  accident,  concerning  which,  no  one 
being  negligent,  no  one  is  responsible. 

4.  But  in  the  view  I  take  of  the  testimony 
in  this  case,  it  is  wholly  immaterial  whether 
the  instructions  were  right  or  wrong,  since 
in  no  event  ought  a  verdict  for  plaintiffs  to 
be  allowed  to  stand,  nor  a  verdict  for  defend- 
ant be  allowed  to  fall.  And  while  this  court 
does  not  interfere  with  the  weight  of  testi- 
mony in  law  cases,  yet  it  has  been  our  uni- 
form practice  to  interfere  where  no  substan- 
tial testimony  supports  the  verdict,  and  it 
has  done  this  very  often  where  no  instruc- 
tions were  asked.  Hartt  v.  Leavenicorth, 
11  Mo.  629;  Rohhins  v.  Phillips,  68  Mo.  100; 
Pipkin  V.  Allcnf  24  Mo.  520;  Heyneman  v. 
Garneau,  33  Mo.  505;  Morris  v.  Barnes,  35 
Mo.  412;  McEvoy  v.  Lane,  9  Mo.  48;  Wilson 
V.  Albert,  89  Mo.,  loc.  cit.  544,  1  S.  W.  209; 
McFadin  v.  Catron,  138  Mo.  197,  38  S.  W. 
932,  39  S.  W.  771;  Maddox  v.  Maddox,  114 
Mo.  35,  21  S.  W.  499;  Ucwitt  v.  Steele,  136 
Mo.  327,  38  S.  W.  82.  The  principle  an- 
nounced in  defendant's  sixth  instruction  will 
be  further  discussed  in  discussing  the  testi- 
mony. The  rule  in  regard  to  the  admissibil- 
ity of  a  proffered  expert  is  that  the  compe- 
tency of  the  witness  as  an  expert  must  be 
first  ailirmatively  established,  and  the  opin- 
ion of  the  witness  as  to  his  own  qualifications 
is  irrelevant  and  carries  no  weight  with  it, 
and  he  must  have  special  skill  in  the  subject 
concerning  which  his  opinion  is  sought  to  be 
given.  Lawson,  Expert,  Ev.  2d  ed.  pp.  231, 
277,  280;  Rogers,  Expert  Testimony,  2d  ed. 
p.  38,  §  15;  Id.,  p.  40,  §  17.  In  Carr  v. 
Northern  Liberties.  35  Pa.  324,  78  Am.  Dec. 
342,  it  is  said:     ''Matter  of  opinion  is  en- 
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titled  to  no  weight  at  all  with  a  court  and 
jury  unless  it  comes  from  persons  who  first 
give  satisfactory  evidence  that  they  are  pos- 
sessed of  such  experience,  skill,  or  science  in 
such  matters  as  entitles  their  opinions  ta 
pass  for  scientific  truth.''  It  has  been  said 
that  "an  expert,  as  the  word  imports,  is  one 
having  had  experience."  Ardcsco  Oil  Co.  v. 
Qilson,  63  Pa.  146.  Elsewhere,  and  other- 
wise expressed,  the  term  implies,  in  the  lan- 
guage of  Doe,  J.,  in  Jones  v.  Tucker,  41  N. 
H.  546,  "one  having  special  and  peculiar 
knowledge  or  skill."  The  first  alleged  ex- 
pert says:  He  had  been  professor  of  physics- 
in  Washington  University  for  nearly  twenty- 
four  years.  Had  traveled  about  10,000 
miles,  he  presumed,  and  during  that  time 
made  experiments  on  the  effect  of  the  train 
on  the  air  around  it,  etc.  (See  his  testi- 
mony heretofore  quoted.)  That  a  train  of 
twenty  or  twenty-three  freight  cars  carrier 
along  a  great  deal  of  air  with  it,  and  any- 
one can  observe  this  fact  by  standing  near 
enough  to  it.  That  the  effect  of  a  train  run- 
ning 0  miles  an  hour  would  not  be  appre- 
ciable, but  that  such  a  train  running  20 
miles  an  hour  would  have  a  very  appreciable 
effect.  If  the  conditions  were  right,  there 
would  be  a  very  appreciable  effect.  A  per- 
son standing  near  the  train  would  receive  a 
blow  from  this  air  moving  with  the  train, 
and  that  blow  might  be  sufficient  to  topple 
him  over  and  cause  him  to  lose  his  footing. 
In  case  of  a  small  boy,  of  about  65  pounds, 
standing  near  a  train  running  25  miles  an 
hour,  the  velocity  of  the  air  from  the  train 
might  have  the  effect  of  throwing  him  over,, 
and  there  would  be  a  further  tendency  to 
turn  him  around  slightly, — a  tendency  that 
would  be  sufficient  to  make  him  roll  when 
he  struck  the  ground, — and  this  would  not 
be  the  case  with  a  train  running  6  miles  an 
hour.  There  is  nothing  in  this  testimony 
to  show  that  this  witness  had  ever  read 
in  any  scientific  or  other  work  stating,  or 
had  ever  made  any  experiments  showing,, 
that  any  live  animal  capable  of  offering  re- 
sistance, to  wit,  a  dog  or  a  cat  or  a  guinea 
pig  or  squirrel  or  chicken,  if  standing  with- 
in a  foot  or  2  feet  of  a  train  running  25  mile» 
an  hour,  which  had  partly  passed  by,  fell 
and  was  sucked  under  the  wheels  of  the  ears 
as  they  passed.  Nor  does  he  say  that  in 
his  peregrinations  of  10,000  miles  he  had 
ever  observed  any  such,  or  any  similar,  inci- 
dent or  occurrence.  Of  course,  such  testi- 
mony, to  dignify  it  by  that  title,  with  nei- 
ther knowledge  nor  experience  on  which  to 
base  it  or  with  which  to  back  it,  is  simply 
worthless.  Neither  courts  nor  juries  are  re- 
quired to  believe  it.  If  they  do,  the  esoph- 
agi of  their  credulities  must  be  abnormally 
dilated  or  else  permanently  enlarged.  Opin- 
ions such  as  these,  grounded  on  mere  con- 
jecture or  speculation,  are  inadmissible. 
Lawson,  Ex|>ert  Ev.  2d  ed.  498  et  seq.  • 
Rogers,  Expert  Testimony,  2d  ed.  pp.  33,  34, 
§  13.  In  Mississippi  the  supreme  court  of 
that  state,  having  before  it  the  subject  of 
the  competency  of  experts  to  impeach  the 
testimony  of  the  mother  in  a  prosecution  for 
bastardy,  by  testifying  that  it  was  highly  im- 
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probable  that  impregnation  could  result 
from  the  first  act  of  coition,  held  such  testi- 
mony incompetent,  as  being  too  uncertain, 
inJeiinite,  and  hypothetical  to  form  the 
groundwork  of  judicial  action  or  investiga- 
tion, saying:  "The  courts,  in  our  opinion, 
have  gone  quite  far  enough  in  subjecting  the 
life,  liberty,  and  property  of  the  citizen  to 
the  mere  speculative  opinions  of  men  claim- 
ing to  be  experts  in  matters  of  science,  whose 
confidence  in  many  cases  bears  a  direct  simil- 
itude and  ratio  to  their  ignorance.  We  are 
act  disposed  to  extend  this  doctrine  into  the 
field  of  hypothetical  conjecture  and  probabil- 
ity, and  to  give  certainty  as  evidence  to  that 
which,  in  its  very  nature,  must  be  wholly  un- 
certain and  unsatisfactory,  dependent  on  cir- 
cumstances and  conditions  entirely  secret, 
hidden,  and  unknown,  as  facts,  and  w^ith- 
ottt  a  knowledge  of  which  neither  science  nor 
experience,  however  great,  could  afford  us 
the  remotest  information."  Anonytnous,  37 
Miss.  54.  And  the  last  question  propounded 
to  the  witness,  to  the  effect  if  it  were  possi- 
ble for  the  fall  of  the  boy  to  occur  as  de- 
Fcribed  by  witnesses,  without  the  boy  strik- 
ing the  train  or  the  train  striking  the  boy, 
and  the  answer  thereto,  were  altogether  im- 
proper. It  was  one  of  the  disputed  facts  in 
the  ease, — what  caused  the  injury  of  the  boy, 
—as  shown  by  the  answer  and  testimony  in 
support  of  it,  and  an  expert  is  not  permitted 
to  testify  to  such  matters.  Lawson,  Expert 
£t.  2d  ed.  172.  The  same  line  of  remark  ap- 
plicable to  the  first  expert  witness  applies 
also  to  the  second  one. 

3.  But  it  may  be  conceded  that  the  testi- 
mony referred  to  in  the  just-completed  par- 
agraph wa!(B  really  testimony,  and  sustained 
the  allegations  of  the  petition  as  to  the  boy 
being  sucked  under  the  wheels  of  the  cars 
by  the  current  of  air  put  in  motion  by  the 
forbidden  speed  of  the  train.  Still,  plain- 
tiffs, having  proved  that,  cannot  recover,  be- 
cause there  is  no  evidence  that  the  principle 
on  which  plaintiffs'  petition  is  founded  was 
known  to  defendant,  or,  if  known,  could  have 
been  provided  against.  No  man  is  required 
to  anticipate  an  accident  that  has  never  oc- 
curred before,  or  held  negligent  if  he  fails  to 
do  so.  Were  the  rule  otherwise,  it  would  be 
a  lasting  and  indelible  reproach  to  law,  jus- 
tice, common  reason,  and  common  sense.  In 
the  language  of  Mr.  Wirt  in  a  celebrated 
case:  "Neither  the  human  heart  nor  the 
human  understanding  will  bear  a  perversion 
90  monstrous  and  absurd,  so  shocking  to  the 
n)nl,  so  revolting  to  reason."  Take  a  single 
illustration  of  so  plain  a  proposition:  A 
wholesale  grocer  of  the  metropolis  of  Mis- 
souri sends  his  wagon  down  to  the  train, 
loaded  with  sugar  for  some  distant  customer. 
\ow,  chemists  are  aware,  so  it  is  said,  that 
sugar  contains  an  ingredient  which  is  the 
most  powerful  explosive  known  to  chemistry. 
While  the  wagon  is  on  its  way  to  the  train 
that  ingredient  becomes  aroused  into  "perni- 
cious activity,"  with  the  result  that  the  met- 
rical tragedy  of  the  boy  on  the  burning  deck 
if  enacted  in  the  crowded  streets  of  St.  Louis, 
and  hnndreds  are  slain.  Will  it  be  said  that 
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the  giocer  is  responsible  because  he  did  not 
anticipate  and  provide  against  such  an  un- 
heard-of result?  Or  that  he  ought  to  have 
consulted  some  learned  college  professor  be- 
fore engaging  in  such  a  hazardous  business 
(as  shown  alone  by  the  subsequent  accident) 
of  shipping  sugar  to  customers  ?  Would  not 
such  a  suggestion,  if  heeded  and  applied,  be 
somewhat  in  restraint  of  trade?  Will  l^e 
grocer  be  held  negligent  and  responsible  for 
an  occurrence  which  had  never  before  been 
heard  of  or  happened  since  sugar  first  be- 
came a  mercantile  commodity?  It  seems  un- 
necessary to  pursue  this  subject  further.  The 
defendant  company  stands  on  the  same  plane 
in  the  real  case  as  does  the  grocer  in  the 
hypothetical  one.  If  the  latter  is  not  re- 
sponsible, neither  is  the  former.  The  only 
knowledge  in  the  wide,  wide  world  that  a 
train  moving  at  a  given  rate  of  speed  would 
generate  a  current  of  air  that  would  suck 
under  its  grinding  wheels  a  boy  nearly 
twelve  years  of  age,  if  standing  within  1  or 
2  feet  of  the  track,  was  confined  and  confided 
to  the  two  learned  professors,  who,  like  the 
Scottish  maiden,  the  mother  of  the  ghost 
child,  "hid  their  secret  in  their  breast,  "and,, 
though  they  did  not,  like  her,  "die  in  travail 
unconfessed,"  yet  might  as  well  have  done  so, 
so  far  as  informing  defendant  was  concerned. 
For  these  reasons,  defendant's  demurrer  to 
the  evidence  should  have  prevailed.  More- 
over, it  should  have  prevailed  for  the  fur- 
ther reason  that  the  allegation  in  the  peti- 
tion that  plaintiff  was  "drawn  or  sucked 
into  and  under  said  train  by  the  force  and 
velocity  of  said  train,  .  .  .  which  speed 
and  velocity  caused  a  vacuum  to  form,  into 
which  said  James  Graney  fell,  and  was 
sucked  under  the  wheels  of  the  cars,"  etc.,. 
was  not  supported  by  testimony  to  the  ef- 
fect that  the  "wind  turned  him  around  and 
made  him  fall,  and  he  rolled  under  the  cars." 

I  am  aware  that  these  views  are  directly 
repugnant  to  what  is  called  the  Fucks  Case, 
133  Mo.  168,  34  L.  R.  A.  118,  31  S.  W.  115, 
but  that  case  has  been  repudiated,  though 
not  eo  nomine f  in  Sullivan* s  Case,  133  Mo. 
1,  32  L.  R.  A.  167,  34  S.  W.  566,  and  in 
American  Brewing  Asso.  v.  Talbot,  141  Mo. 
674,  42  S.  W.  679.  See  also  authorities  cited 
in  minority  opinion,  133  Mo.  loc.  cit.  201,  34 
L.  R.  A.  120  et  seq.,  34  S.  W.  508,  which  ful- 
ly support  the  views  herein  expressed.  In- 
deed, not  a  single  line  of  court  or  text  writer 
con  be  found  to  the  contrary.  The  Fuchs 
CasCf  decided  by  a  divided  court,  should 
therefore  no  longer  be  followed,  and  the  same 
is  true  of  this  case  as  first  reported. 

For  these  reasons,  we  reverse  the  judg- 
ment, and  remand  the  cause,  with  directions 
to  the  lower  court  to  enter  judgment  for  de- 
fendant on  the  verdict. 

Bnr gess,  J.,  concurs,  except  as  to  the  re- 
marks about  the  instructions.  Robinson. 
and  MarsliaU,  JJ.,  concur.  Valliant,  J., 
concurs  in  the  result.  Gantt,  Ch.  J.,  con- 
curs in  the  result  only.    Brace,  J.,  dissents^ 

Rehearing  denied. 
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Ji  iibyslclan  may  be  liable  for  ln|arles 
from  poison  to  one  voluntarily  assisting 
In  caring  for  a  wound,  if,  knowing  of  infec- 
tious poison  in  the  wound,  he  assures  the  at- 
tendant that  there  is  no  danger,  although  he 
is  ignorant  of  slight  abrasions  on  the  attend- 
ant's hands,  in  the  absence  of  which  the  dan- 
ger would  not  exist. 

(July  28,   1899.) 

ON  DEMURRER  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  de- 
fendant's negligence  in  informing  plaintiff 
that  it  was  safe  for  her  to  assist  in  dressing 
a  wound.     Overruled, 

Defendant  was  a  physician  in  charge  of 
the  treatment  of  a  wound  which  had  been  re- 
ceived by  plaintiff's  husband.  The  wound 
had  become  infectious,  and  the  declaration 
charged  that  defendant  informed  plaintiff 
that  there  was  no  danger  to  her  from  assist- 
ing in  the  dressing  and  caring  for  said 
wound,  and  in  cleansing  the  utensils  and 
dishes  used  by  him  in  treating  the  wound. 
Plaintiff  in  handling  the  utensils  or  assist- 
ing in  dressing  the  wound  became  infected, 
■and  brought  this  suit  for  the  resulting  injury. 

The  further  facts  appear  in  the  opinion. 

Messrs.  Martin  Sb  Howe,  W.  S.  Peas- 
lee,  and  Stone  Sk  Sliannon,  for  plaintiff: 

When  a  person  does  act  he  must  act  as 
a  man  of  ordinary  prudence  would  under 
like  circumstances. 

Bigelow^,  Torts,  p.  287;  Bishop,  Noncontr. 
Law,  §  1074. 

Nowhere  is  the  necessity  for  care  more  ob- 
vious than  in  the  conduct  of  a  physician 
dealing  with  bacilli  of  disease,  some  of 
which,  transported  into  the  blood  of  a  per- 
son, will  generate  pyaemia,  the  fatal  prog- 
ress of  which  all  the  theories  and  practices 
of  medicine  are  powerless  for  a  single  hour 
to  arrest.  So  that  the  duty  which  the  cir- 
cumstances stated  in  the  declaration  im- 
posed Upon  this  defendant  toward  this  plain- 
tiff was  commensurate  with  the  liability  of 
damage  to  her,  and  her  declaration  states  a 
plain  infraction  of  that  duty  by  the  defendant. 

Hattermann  v.  Siemanttf  1  App.  Div.  486, 
37  N.  Y.  Supp.  405 ;  Gould  v.  Slater  Woolen 
Co.  147  Mass.  315,  17  N.  E.  531;  Kennedy 
V.  Ryallf  67  N.  Y.  379 ;  Wellington  v.  Down- 
rr  Kerosene  Oil  Co.  104  Mass.  67;  Heaven 
V.  rrrider,  L.  R.  11  Q.  B.  Div.  503:  State  use 
of  Uartlove  ▼.  Fox,  79  Md.  514,  24  L.  R. 
A.  679,  29  Atl.  601 ;  Aaron  v.  Broiles,  64  Tex. 
316.  53  Am.  Rep.  764. 

The  existence  of  the  pricks,  so  far  as  the 
declaration  is  concerned,  in  no  way  increased 
defendant's  responsibility.  All  the  declara- 
tion charges  him  with  is  a  failure  to  exer- 

NoTE. — As  to  degree  of  care  required  of  phy- 
Rlolan,  see  Whlteseli  v.  Hill  (Iowa)  37  L.  R.  A. 
8:^0.  and  note. 
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cise  the  care  of  an  ordinarily  prudent  man 
under  the  circumstances,  and  the  circumstan- 
ces do  not  include  the  allegation  as  to  pricks, 
because  defendant  is  not  charged  wiUi  knowl- 
edge of  them. 

Broxcn  v.  Merrimack  River  8av.  Bank,  67 
N.  H.  551,  39  Atl.  336  j  George  v.  Fwfc,  32 
N.  H.  32;  Sleeper  v.  Sandoum,  52  N.  H.  244; 
State  V.  Manchester  d  L.  R.  Co,  52  N.  H. 
528 ;  Gordon  v.  Boston  &  M.  R,  Co,  58  N.  H. 
396;  Letcis  v.  Eastern  R.  Co.  60  N.  H.  187. 

Messrs,  William  B.  Fellows  and  Ed- 
ward B.  S.  Sanborn  for  defendant. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  is  not  one  of  breach 
of  contract,  and  it  is  not  necessary  to  con- 
sider how  far  the  defendant's  contractual  du- 
ties extended.    Nor  is  it  necessary  to  decide 
whether,  in  the  absence  of  any  statement  by 
the  defendant,  he  would  be'  liable.     The  case 
is  one  of  positive  action,  not  merely  of  fail- 
ure to  act.    The  declaration  alleges  that  the 
defendant  informed  the  plaintiff  that  there 
was  no  danger  of  infection,  and  when  he  did 
this  he  voluntarily  assumed  certain  obliga- 
tions.   The  fact  that  his  duty,  as  to  her,  was 
merely  to  advise,  and  not  to  administer  treat- 
ment, is  immaterial.     Harriott  v.  Plimpton, 
166  Mass.  585,  588,  44  N.  E.  992.     The  situa- 
tion was  such  that  she  needed  the  advice  of 
a  physician.    This  the  defendant  knew.     He 
knew  of  her  danger,  and  negligently  advised 
her  as  to  it,  and  she  was  injured  by  follow- 
ing his  advice.    That  when  he  advised  her 
he  assumed  the  obligation  to  use  due  care  in 
so  doing  is  not  open  to  doubt.     Carpenter 
v.  Blake,  75  N.  Y.  12,  25.     If  the  contract 
to  attend  the  plaintiff's  husband  were  elimi- 
nated from  the  case,  the  liability  would  be 
the  same.     The  gratuitous  character  of  the 
services  rendered  to  the  plaintiff  would  not 
excuse  the  defendant's  failure  to  exercise  such 
care  as  the  circumstances  demanded.     Peck 
V.  Hutchinson,  88  Iowa,  320.  327,  55  N.  W. 
511 ;  McNevins  v.  Lotce,  40  111.  209.     On  the 
other  hand,  if  the  advice  to  the  wife  is  treat- 
ed as  a  part  of  the  performance  of  the  con- 
tract with  the  husband,  the  defendant  still 
owed  her  the  noncontractual  duty  to  use  care 
in  the  performance  of  such  of  his  services 
as    concerned    her    personally.     Harriott    v. 
Plimpton,  166  Mass.  585,  588,  44  N.  E.  992. 
It  is  urged  that  there  would  have  been  no 
danger   but   for     pricks     in   the   plaintiff's 
fingers,  of  which  the  defendant  was  ignorant. 
There   w^as   danger    unless    the    plaintiff's 
hands  were  free  from  the  slightest  wounds. 
It  cannot  be  said,  as  a  matter  of  law,  that  a 
perfect  physical  condition  is  so  common  that 
the  defendant  could  reasonably  rely  upon  it 
in  giving  advice,  or  that  the  plaintiff  ouf^ht, 
as  a  reasonable  person,  to  have  understood 
that  he  was  acting  upon  the  assumption  that 
such  was  the  fact. 

Demurrer  overruled. 

All  concur. 
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*IiiJiirlea  to  the  person  and  Injuries  to 
the  property-  of  the  person  injured,  both 
resulting  from  the  same  tortious  act,  arc 
separate  items  of  damages,  constituting  but 
one  cause  of  action 

(Maj  31,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Mower  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 

*HeadBotes  by  Lewis«  J. 


cover  the  value  of  a  certain  wagon,  horses, 
and  harness  alleged  to  have  been  injured  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sliepliercl  ft  CatlierwoocI  and 
H.  H.  Field,  for  appellant: 

The  former  suit  and  the  present  suit  are 
both  based  on  one  and  the  same  cause  of  ac- 
tion. 

The  injuries  to  person  and  to  property  are 
but  separate  items  of  damage  arising  tlierc- 
from,  and  the  second  action,  under  the  doc- 
trine of  res  judicata,  is  barred. 

All  the  damages  from  a  single  tortious  act 
are  an  entirety,  and  must  be  assessed  and  re- 
covered once  for  all. 

1  Sutherland,  Damages,  175-190;  O'Brien 
V.  Manwarinq  (Minn.)  81  N.  W.  746. 

The  cause  of  the  plaintiff's  action  was  the 


Norc — Whtther  injurie*  both  to  person  and  to 
property  constitute  l>ut  one,  or  more  than 
one,  cause  of  action, 

1.  tScope  of  note. 

II.  Rule  hosing  cause  of  action  on  the  in- 
jury. 

III.  Rule  hosing  cause  of  action  on  the  act 

causing  injury. 

IV.  Effect  of  statutes  as  to  joinder  of  causes 

of  action. 
T.  Effect  of  injury  in  different  capacities,  or 
to  different  parties. 

1.  Beope  of  note. 

This  note  1b  confined  strictly  to  the  literal 
saeanlng  of  the  words  used.  The  expression 
"injorfes  to  the  person,"  as  here  used,  includes 
injuries  to  the  physical  being  only,  excluding 
cases  of  Injuries  to  the  feelings,  and  other  In- 
juries for  which  personal  actions  are  brought, 
as  weH  as  cases  of  physical  Injury  to  one  per- 
son and  injury  to  the  property  of  another.  The 
€xpres8ion  "Injuries  to  property,"  as  here  used. 
Includes  physical  property  only,  and  not  mere 
property  rights,  such  as  the  right  of  action  for 
loss  of  services  of  a  wife  or  child,  or  for  a 
breach  of  contract,  etc.  It  Is  limited  to  the 
qnestlon  as  to  whether  one  or  two  causes  of 
action  grow  out  of  a  single  act  causing  physical 
injury  to  a  person,  and  at  the  same  time  caus- 
ing injury  to  his  chattels,  lands,  or  possessions. 

II.  Rule  hosing  cause  of  action  on  the  injury. 

The  English  rule,  followed  and  acted  upon 
in  some  of  the  United  States,  treats  a  cause 
of  action  as  consisting  of  the  Injury  inflicted, 
rather  than  the  act  causing  the  injury,  so  that 
a  double  Injury  would  supply  a  double  cause  of 
aetton,  though  the  act  causing  the  double  in- 
jury was  a  single  one. 

Thus,  an  exception  to  the  rule  prohibiting 
the  plaintiff  from  splitting  his  demand  obtains 
where  injuries  caused  by  the  same  tortious  act 
are  inflicted  upon  a  person,  and  also  upon  his 
property.  Watson  t.  Texas  &  P.  R.  Co.  8  Tex. 
Civ.  App.  144,  27  S.  W.  924. 

Damages  to  property,  and  Injury  to  the  per- 
son, though  occasioned  by  one  and  the  same 
wrongful  act,  are  Infringements  of  different 
Tithtt,  and  give  rise  to  distinct  causes  of  ac- 
tion, hen  re  a  recovery  in  an  action  for  damages 
to  goods  does  not  debar  an  action  subsequently 
broQght  for  Injury  to  the  person  by  the  same 
^  L.  R.  A. 


act.  Brunsden  v.  Humphrey,  L.  R.  14  Q.  B. 
Dlv.  141,  53  L.  J.  Q.  B.  N.  S.  476,  51  L.  T.  N.  S. 
529,  32  Week.  Rep.  944,  42  J.  P.  4 ;  Watson  v. 
Texas  &  P.  R.  Co.  8  Tex.  Civ.  App.  144,  27  8. 
W.  924  ;  Boerum  v.  Taylor,  19  Conn.  122. 

And  where  a  person  driving  in  his  cab  is 
Injured  by  a  collision  with  a  van,  through  the 
negligence  of  the  driver  of  the  van,  and  his  cab 
is  also  injured,  and  he  sues  for  the  damage  to 
his  cab,  and  recovers,  the  bodily  injury  sus- 
tained is  an  Injury  in  a  distinct  right,  for 
which  he  Is  entitled  to  sue,  and  for  which,  there- 
fore, he  is  at  liberty  to  maintain  an  action  not- 
withstanding the  recovery  in  the  action  for 
damage  to  the  cab.  Brunsden  v.  Humphrey, 
L.  R.  14  Q.  B.  Dlv.  141,  53  L.  J.  Q.  B.  N.  S.  476, 
51  L.  T.  N.  S.  529,  32  Week.  Rep.  944,  42  J.  P. 
4. 

And  one  who  is  injured  In  a  raUroad  wreck, 
in  which  horses  belonging  to,  and  being  trans- 
ported by,  him  are  also  injured,  who  sues  for 
the  Injury  to  the  horses  and  recovers  judgment, 
which  is  paid,  is  not  estopped  or  prevented,  by 
the  former  recovery,  from  bringing  and  main- 
taining an  action  for  the  injuries  to  himself, 
as  the  cause  of  action  asserted  In  the  suit  for 
the  injuries  inflicted  upon  the  horses  is  not  to 
be  regarded  as  the  same  as  that  In  the  action 
for  the  personal  injury.  Watson  v.  Texas  &  P. 
R.  Co.  8  Tex.  Civ.  App.  144,  27  S.  W.  924. 

So,  in  Boerum  v.  Taylor,  19  Conn.  122,  it  was 
said  that  an  injury  to  property  as  a  direct  re- 
sult of  a  wrongful  act,  and  an  Injury  to  the 
health  of  the  plaintiff  as  Its  indirect  and  more 
remote  consequence,  though  growing  out  of  the 
same  act,  result  In  very  different  consequences 
constituting  dissimilar  causes  of  action ;  and 
that  a  recovery  for  one  of  these  Injuries  would 
be  no  bar  against  a  recovery  for  the  other  in  a 
separate  action  therefor.  But  see  Seger  v. 
Barkhamsted,  22  Conn.  290,  infra.  III. 

One  of  the  tests  as  to  whether  an  injury  to 
the  person  and  to  the  property  constitutes  one 
or  two  causes  of  action  Is  the  question  whether 
the  same  sort  of  evidence  would  prove  the  plain- 
tiff's case  Ln  each.  Brunsden  y.  Humphrey,  L. 
K.  14  Q.  B.  Dlv.  141,  53  L.  J.  Q.  B.  N.  S.  476. 
51  L.  T.  N.  S.  529,  32  Week.  Rep.  944,  42  J.  P. 
4 ;  Boerum  v.  Taylor,  19  Conn.  122. 

And  In  Brunsden  v.  Humphrey,  L.  R.  14  Q. 
B.  Dlv.  141,  53  L.  J.  Q.  B.  N.  S.  476,  51  L.  T. 
N.  S.  529,  32  Week.  Rep.  944.  42  J.  P.  4,  Bowen, 
L.  J.,  said  that  the  reason  for  the  rule  that  an 
Injury  to  the  person  and  to  property  by  the 
same  negligent  act  constitutes  two  causes  of 
II 
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defendant's  negligence,  and  the  damage  to 
the  plaintiff's  person  and  property  was  the 
consequence  of  such  negligence. 

Bendemagle  v.  Cocks,  19  Wend.  207,  32 
Am.  Dec  448;  Secar  v.  Sturgis,  16  N.  Y.  648; 
Nathans  v.  Hope,  77  N.  Y.  420;  Lata  v.  Mc- 
Donald, 62  How.  Pr.  340;  Hotoe  v.  Peckham, 
6  How.  Pr.  229;  Reilly  v.  Sicilian  Asphalt 
Paving  Co.  14  App.  Div.  242,  43  N.  Y.  Supp. 
536;  Rosenberg  v.  Staten  IsUmd  R.  Co.  38 
N.  Y.  S.  R.  106,  14  N.  Y.  Supp.  476;  Sheldon 
V.  Carpenter,  4  N.  Y.  679,  55  Am.  Dec.  301 ; 
Rockwell  V.  Brown,  36  N.  Y.  207 ;  Jamigan 
V.  Fleming,  43  Miss.  710,  6  Am.  Rep.  514; 
Hodge  v.  Bennington,  43  Vt.  456. 

A  former  judgment  is  a  bar  to  a  subse- 
quent 8uit>  if  the  suit  presents  no  new  cause 
of  action,  but  only  new  ground  for  relief 
upon  the  same  cause  of  action. 

Thampson  ▼.  Myriok,  24  Minn.  4;  Pierro 


V.  Bt.  Paul  d  N,  P.  R.  Co.  39  Minn.  451,  4a 
N.  W.  520;  Skoglund  v.  Minneapolis  Street 
R.  Co.  45  Minn.  330,  11  L.  R.  A.  222,  47  N. 
W.  1071. 

Separate  actions  in  such  cases  would  be 
contrary  to  the  inunemorial  practice,  and  to- 
require  them  would  produce  a  useless  and 
burdensome  multiplicity  of  suits,  and  would 
be  opposed  to  the  general  principle  of  law  in 
regard  to  the  dividing  of  claims  growing  out. 
of  the  same  transaction. 

Seger  y.  Barkhamsted,  22  Conn.  295 ;  Lamh 
V.  St.  Louis,  C.  d  W.  R.  Co.  33  Mo.  App.  489; 
Stickford  v.  St.  Louis,  7  Mo.  App.  217;  Un- 
ion R.  d  Transfer  Co.  v.  Trauhe,  59  Mo.  355 ; 
0*Neal  V.  Brown,  21  Ala.  485 ;  Hite  v.  Long, 
6  Rand.  (Va.)  457,  18  Am.  Dec.  720;  Bran- 
nenhurg  v.  Indianapolis,  P.  d  C.  R.  Co.  13- 
Ind.  103,  74  Am.  Dec.  250;  Wichita  d  W.  R. 
Co.  V.  Beebe,  39  Kan.  465,  18  Pac.  502;  Be- 


actlon  Is  that  the  mere  negligent  act  In  Itself, 
if  accompanied  by  no  Injury,  Is  not  actionable, 
bat  becomes  so  only  when  damage  is  caused ; 
and  that  therefore  one  wrong  is  done  when 
the  plaintiff's  enjoyment  of  his  property  is 
substantially  interfered  with,  and  another 
wrong  arises  when  injury  to  his  person  is 
caused. 

The  theory  of  this  rule  is  that,  as  an  injury 
to  both  person  and  property  is  to  two  different 
rights,  and  a«  different  evidence  is  necessarily 
required  to  establish  the  two  injuries,  two  dif- 
ferent causes  of  action  must  necessarily  arise 
therefrom.  This  theory  appears  to  have  been 
retained  in  England,  and  was  adopted  in  a  late 
case  in  Texas.  But  it  seems  to  have  been  re- 
pudiated in  Connecticut ;  and,  while  there  la  an 
absence  of  authority  on  the  subject  In  some  of 
the  states.  It  appears  never  to  have  been  adopt- 
ed, or  to  have  existed  in  any  of  the  American 
states  except  Texas  and  Connecticut. 

III.  Rule  basing  cause    of    action    on  the  act 

causing  injury. 

The  rule  supported  by  the  greater  weight  of 
American  authority  treats  a  single  act  causing 
injury  as  giving  rise  to  but  a  single  cause  of 
action,  whether  or  not  the  act  infringes  upon 
different  rights,  or  causes  different  injuries. 
'  Thus,  the  entire  injury,  both,  to  person  and 
property,  resulting  from  one  negligent  act,  con- 
stitutes but  one  cause  of  action.  Lamb  v.  St. 
Louis,  C.  &  W.  R.  Co.  33  Mo.  App.  489 ;  Kino 
V.  Chicago,  M.  &  St.  P.  R.  Co. 

And  the  law  will  not  compel  the  plaintiff  to 
bring  two  suits  to  recover  his  damages.  Howe 
V.  Peclcham,  10  Barb.  656,  6  How.  Pr.  229; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Carlson 
(Ind.  App.)  56  N.  E.  251. 

A  plaintiff  cannot  legally  maintain  more  than 
one  action  for  the  same  tortious  act,  and  cannot 
divide  the  tort,  and  have  one  action  for  an  In- 
Jury  to  his  property  and  another  for  an  injury 
to  his  person.  Doran  v.  Cohen,  147  Mass.  842, 
17  N.  E.  647 ;  Reilly  v.  Sicilian  Asphalt  Paving 
Co.  14  App.  Div.  242.  48  N.  Y.  Supp.  536. 

While  the  rule  is  that  no  more  than  one  dis- 
tinct cause  of  action  can  be  pleaded  in  a  single 
count,  where  different  and  separate  injuries 
have  resulted  from  the  same  act  or  cause,  the 
injuries  or  damages  may  be  united  and  counted 
upon  in  the  same  counl.  Baltimore  &  O.  R.  Co. 
V.  Ritchie,  81  Md.  191;  Chicago  West  Div.  R. 
Co.  V.  Ingraham,  181  111.  659,  23  N.  E.  350. 

Where  damages  result  in  the  same  manner, 
and  for  the  same  negligent  and  wilful  act  of 
the  defendant,  and  are  coincident  in  time,  and 
50  L.  R.  A. 


the  causes  of  action  accrue  to  the  plaintiff  in 
the  same  right,  and  against  the  defendant  in 
the  same  character  and  capacity,  they  may  be- 
Joined  In  the  same  count  of  the  declaration. 
Chicago  West  Div.  R.  Co.  v.  Ingraham,  131  111. 
659.  23  N.  E.  860. 

And  a  declaration  containing  but  one  county, 
alleging  injury  both  to  the  person  and  property 
of  the  plaintiff,  by  reason  of  his  horse  having 
become  frightened  and  having  run  away,  in 
consequence  of  the  appellant's  negligence  In 
improperly  constructing  a  bridge,  Is  not  de- 
murrable for  stating  more  than  one  distinct 
cause  of  action  in  a  single  count.  Baltimore 
&  O.  R.  Co.  V.  Ritchie.  31  Md.  191. 

And  where.  In  consequence  of  a  negligent  de- 
fect in  a  highway  or  bridge,  one's  person  and 
property  are  injured  at  the  same  time,  he  need 
not  sue  for  the  injuries  separately,  but  may  re- 
cover damages  for  both  in  one  actlcKi,  thougb 
the  damages  for  the  different  injuries  are  giv«n 
by  different  sections  of  the  statute  providing 
therefor.     Seger  v.  Barkhamsted,  22  Conn.  295. 

In  the  above  case  it  was  said  that  separate 
actions  for  injury  to  the  person  and  to  the  prop- 
erty by  the  same  act  would  be  contrary  to  Im- 
memorial practice ;  and  to  require  them  would 
produce  a  useless  and  burdensome  multiplicitx 
of  suits,  and  be  opposed  to  the  general  prin- 
ciples of  law  in  regard  to  the  dividing  of  claims 
growing  out  of  the  same  transaction. 

So,  a  single  collision  between  horses  and  a 
carriage  and  a  person  riding  a  bicycle,  causing 
damage  both  to  the-  rider's  person  and  to  bis 
bicycle,  constitutes  but  one  cause  of  action. 
Braithwaite  v.  Hall,  168  Mass.  38,  46  N.  E.  898 

And  the  act  of  one  person  In  negligently 
running  his  wagon  against  the  carriage  of  an- 
other in  a  highway,  breaking  the  carriage,  and 
upsetting  the  plaintiff  and  Injuring  him,  con- 
stitutes but  one  cause  of  action,  in  which  the 
plaintiff  may  recover  his  damages,  as  well  for 
his  personal  injury  as  for  the  injury  to  his 
property.  Howe  v.  Peckham,  10  Barb.  656,  6 
How.  Pr.  229. 

And  where  a  cartoon  a  cable  railroad  strikes 
a  wagon,  which  results  In  personal  injury  to  the 
owner,  and  also  damages  his  wearing  apparel, 
horses,  and  harness,  the  whole  Injury  consti- 
tutes but  a  single  cause  of  action,  and  may  be 
alleged  In  one  count ;  and  he  is  entitled  to  re- 
cover, If  at  all,  for  damages  sustained  on  ac- 
count of  the  injury  to  his  wagon,  harness,  and 
horses,  and  wearing  apparel,  as  well  as  for  in- 
juries to  his  person.  Lamb  v.  St.  Louis,  C.  St 
W.  R.  Co.  83  Mo.  App.  489. 

In  the  above  case  It  was  said,  quoting  from 
Stickford  V.  St.  Louis,  7  Mo.  App.  217,  that  the 
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hit  ▼.  Morgan,  7  Wall.  619,  19  L.  ed.  206; 
Columh  V.  Webster,  60  U.  8.  App.  264,  43  L. 
R.  A.  196,  84  Fed.  Rep.  692,  28  C.  C.  A.  225; 
Hazard  Powder  Co,  v.  Volger,  3  Wyo.  189, 
IS  Pac.  637;  Bennett  v.  Hood,  1  Allen,  47, 
79  Am.  Dec.  706 ;  Fetter  v.  Beale,  1  Salk.  11 ; 
Traek  v.  Hartford  d  N.  U.  R,  Co.  2  Allen, 
331 ;  Knowlton  v.  New  York  d  N,  E.  R.  Co. 
147  Mass.  606,  1  L.  R.  A.  625,  18  N.  £.  680; 
Dcran  y.  Cohen,  147  Mass.  342, 17  K.  E.  647; 
Bliee  ▼.  New  York  C.  d  H.  R.  R.  Co.  160 
Mass.  447,  36  N.  £.  66;  Braithioaite  v.  Hall, 
168  Mass.  38,  46  N.  E.  398. 

There  is  no  ground,  either  in  law  or  rea- 
son, for  saying  that  it  is  the  injuries  which 
one  sustains  that  create  his  right  of  action, 
and  not  the  act  which  produced  the  injuries. 

Freeman,  Judgm.  4th  ed.  §  241,  p.  423; 
Corfey,  Torts,  p.  62. 

The  statutes  providing  for  the  survival  of 


actions  do  not  create,  and  are  not  designed 
to  create,  any  new  causes  of  action ;  and  they 
do  not  authorize,  and  are  not  intended  to  au- 
thorize, any  severing  or  splitting  of  causes  of 
action;  neither  do  they  change  any  general 
rules  in  that  respect. 

Read  V.  Creat  Eastern  B.  Co.  L.  R.  3  Q.  B. 
555;  Dibble  v.  New  York  d  E.  R.  Co.  26 
Barb.  183;  Green  v.  Thompson,  26  Minn.  500, 
6  N.  W.  37tJ;  Kent  v.  Chapel,  67  Minn.  420, 
70  N.  W.  2;  Bchwarz  v.  Judd,  28  Minn.  371, 
10  N.  W.  208 ;  Watson  v.  St.  Paul  City  R.  Co. 
70  Minn.  514,  73  N.  W.  400;  North  Vernon 
V.  Voegler,  103  Ind.  321,  2  N.  E.  821. 

Messrs.  Iiafayette  Frenoli  and  A.  W. 
Wriglity  for  respondent: 

The  rule  that  a  judgment  is  conclusive  of 
anything  that  might  have  been  litigated  and 
settled  in  the  action  is  limited  in  its  appli- 
cation to  those  matters  which  the  parties 


TarloBS  forms  or  subjects  of  an  Injury  sustained 
by  a  party  from  a  single  wrongful  act  cannot 
multiply  the  causes  of  action. 

So.  where  damages  were  sustained,  both  to 
person  and  to  property,  through  the  negligence 
of  a  street  railway  company  in  causing  a  col- 
lision between  a  street  car  on  its  railway  and 
a  carriage  In  which  the  injured  person  was  rid- 
ing, the  damages  to  the  person,  and  the  dam- 
ages to  the  horses,  carriage,  and  harness,  are 
not  separate  and  distinct  injuries,  which  can- 
not be  recovered  for  under  a  single  count  de- 
claring for  both :  and  in  such  case  the  Jury 
■hoold  take  Ato  consideration  the  damages 
resulting  both  to  the  person  and  to  the  property. 
Chicago  West  Div.  R.  Co.  ▼.  Ingraham,  131 
III.  659,  23  N.   E.  350. 

In  the  above  case  Brunsden  v.  Humphrey,  L. 
R.  14  Q.  B.  Dlv.  141,  53  L.  J.  Q.  B.  N.  S.  476, 
51  U,  T.  N.  8.  529,  32  Week.  Rep.  944,  42  J.  P. 
4.  smpra,  II.,  was  said  not  to  be  controlling,  but 
was  distinguished  upon  the  ground  that  in  the 
latter  case  the  plaintiff  recovered  Judgment  for 
an  Injury  to  his  cab  caused  by  collision  with 
the  defendant's  van  through  the  negligence  of 
the  defendant's  servant,  and  subsequently  sued 
the  same  defendant  for  personal  injuries  to 
himself  alleged  to  have  resulted  from  the  same 
eolllslon,  and  it  was  held  that  the  former  suit 
was  not  a  bar  to  the  second  recovery. 

Nor   Is   there  any  duplicity  in  a  complaint 
charging  that  the  axle  of  the  plaintiff's  carriage 
was  broken   through   negligent    defects    In    a 
highway,    and   the  plaintiff  thrown  from   the 
carriage  and  Injured,  and  the  horse  thereby  be- 
came startled  and  ran  along  an  InsuflQclent  road 
for  some  20  rods,  and  plunged  Into  a  ditch  and 
was  killed^  though  embraced  all  In  one  count  as 
one  and  a  single  caase  of  action,  the  whole  sec- 
tfoo  of  the  highway  being  alleged  to  have  been 
insofflcient.     Hodge  v.  Bennington,  43  Vt.  450. 
And  a  count  In  a  declaration  that  the  de- 
fendant negligently  managed  his  steamboat  so 
as  to  run  down  the  plaintiff's  sailboat,  render- 
ing It  unfit  for  use,  and  damaging  it  in  a  desig- 
nated amount,  and  another  count  that  the  de- 
fefidant  negligently  managed  his  steamboat  so 
as  to  run  down  the  plaintiff's  sailboat,  whereby 
he  was  Injured  In  his  person,  are  both  for  the 
same  cause  of  action;  and  an  allowance  of  an 
aaieBdment  adding  the  second  count  does  not 
discharge  the  sureties  on  a  bond  to  dissolve  an 
attachment  Issued  under  the  first  count.     Doran 
v.  Coha,  147  Mass.  342,  17  N.  E.  647. 

And  a  plaintiff  In  an  action  to  enjoin  a  dan- 
StfOQs  and  offensive  nuisance,  and  for  damages 
caoaed  thereby,  who  is  found  to  have  sustained 
a  •peeial   Injury   to   his   health   and   property 

fiOL.H.A. 


therefrom,  Is  entitled,  not  only  to  compensation 
for  damages  thereby  occasioned,  but  also  to 
such  a  Judgment  as  will  prevent  the  further 
perpetration  of  the  wrong  complained  of. 
Chapman  v.  Rochester,  110  N.  Y.  276,  1  L.  R. 
A.  296,  18  N.  E.  88. 

So,  where  several  such  suits  are  brought  the 
pendency  of  the  first  may  be  pleaded  in  abate- 
ment of  the  other  suits,  and  a  Judgment  in 
either  will  be  a  bar  to  a  recovery  In  any  other. 
Reilly  V.  Sicilian  Asphalt  Paving  Co.  14  App. 
Div.  242,  43  N.  Y.  Supp.  536. 

And  the  fact  that  an  action  for  damages  to 
the  property  was  commenced,  and  Judgment 
therein  recovered,  while  an  action  for  damages 
to  the  person  caused  by  the  same  negligent  act 
was  pending,  does  not  affect  the  rule  that  the 
two  constituted  but  a  single  cause  of  action, 
and  that  satisfaction  in  an  action  for  the  one 
is  an  extinguishment  of  the  action  for  the  other. 
Reilly  V.  Sicilian  Asphalt  Paving  Co.  31  App. 
Div.  302,  52  N.  Y.  Supp.  817. 

And  where  a  pile  of  sand  is  negligently  left 
uncovered  in  the  roadway,  with  which  a  person 
driving  in  the  street  comes  in  contact  and  sus- 
tains a  personal  injury,  and  the  carriage  is 
also  damaged  thereby,  there  Is  but  a  single 
wrong,  constituting  one  cause  of  action ;  and 
where  action  is  brought  to  recover  damages  for 
the  personal  injuries,  and,  after  Issue  Joined, 
another  action  is  Instituted  in  another  court  to 
recover  the  damage  to  the  carriage,  which  is 
prosecuted  to  Judgment  and  such  Judgment  sat- 
isfied, the  cause  of  action  including  the  injury 
to  the  person  is  extinguished.     Ibid. 

And  where  action  Is  brought  to  recover  dam- 
ages for  personal  Injury  caused  by  alleged  neg- 
ligence of  the  defendant,  and  subsequently  an- 
other action  is  brought  against  the  defendant 
In  another  court,  based  on  the  same  state  of 
facts,  for  Injury  to  property,  consisting  of  dam- 
ages to  the  wagon  in  which  the  plaintiff  was 
riding  at  the  time  of  the  accident,  and  Judg- 
ment is  rendered  therein  and  afterwards  sat- 
isfied, the  defendant  should  be  allowed  to  file  a 
supplemental  answer  in  the  action  for  personal 
Injuries  setting  up  the  recovery  and  satisfac- 
tion In  the  other  action  In  bar  of  the  recovery 
In  the  personal-Injury  action.  Reilly  v.  Sicil- 
ian Asphalt  Paving  Co.  14  App.  Div.  242,  48  N. 
Y.  Supp.  536. 

And  where  two  actions  are  brought  to  recover 
damages  for  alleged  negligence  growing  out  of 
the  same  accident,  one  of  them  for  personal 
injufles  sustained  by  the  plaintiff,  and  the  other 
for  injury  and  damage  done  to  his  horses  and 
wagon  and  harness,  the  defendant  may  set  up 
in  each  case  the  pendency  of  the  other  action^ 
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under  their  pleadings  and  the  issues  joined 
in  the  former  action  might  have  controverted 
and  have  had  decidea  by  the  verdict  and 
judgment;  but  it  has  never  been  so  extended 
as  to  compel  the  party  having  several  differ- 
ent causes  of  action  against  another  to  join 
them  in  one  action,  because  they  were  of 
such  a  character  that  the  law  would  permit 
their  union. 

Black,  Judgm.  §  732;  Eastman  v.  Porter, 
14  Wis.  49;  Felton  v.  Smith,  88  Ind.  149,  45 
Am.  Rep.  464;  Perry  v.  Dickerson,  85  N.  Y. 
345.  39  Am.  Rep.  663. 

Although  both  suits  may  refer  to  the  same 
transaction  or  subject-matter,  if  the  causes 
of  action  are  not  the  same  the  first  action 
is  not  a  bar  to  the  latter. 

Linne  v.  Stout,  44  Minn.  110,  46  N.  W. 
319;  State  ea  nl.  Tracy  v.  Cooley,  58  Minn. 
514,  60  N.  W.  338. 


The  best  and  most  accurate  test  as  to 
whether  a  former  judgment  is  a  bar  is  to 
inquire  whether  the  same  evidence  will  sus- 
tain both  the  former  and  the  present. 

West  Y.  Hennessey,  58  Minn.  133,  59  N.  W. 
984;  Wayzata  v.  Great  Northern  R,  Co.  67 
Minn.  385,  69  N.  W.  1073 ;  lUinois  C.  R.  Co, 
y.  Slater,  139  111.  190,  28  N.  E.  830;  Black, 
Judgm.  §  726. 

The  injuries  to  the  plaintiff's  person,  and 
the  injuries  to  his  property,  being  a  viola- 
tion of  different  rights,  gave  rifle  to  distinct 
causes  of  action. 

Black,  Judgm.  §  740;  1  Van  Fleet,  For- 
mer Adjudication,  §  110;  Brundsden  v.  Hum' 
phrey,  L.  R.  14  Q.  B.  Div.  141 ;  Maodougall 
V.  Knight,  L.  R.  25  Q.  B.  Div.  1;  Barley 
Main  Colliery  Co,  v.  Mitchell,  L.  R.  11  App. 
Cas.  127 ;  Watson  v.  Texas  d  P.  R.  Co,  8  Tex. 
Civ.  App.  144,  27  S.  W.  924;  Missouri  P.  R. 


or  may  move  for  a  cQnsoUdatfon  of  the  two  ac- 
tions on  the  ground  that  both  are  baaed  upon 
the  same  cause  of  action ;  but  he  ia  not  entitled 
to  an  order.  In  the  action  brought  for  Injuries 
to  the  property,  for  leave  to  serve  an  amended 
or  supplemental  answer  setting  up  the  Judg- 
ment in  the  former  action  as  a  bar  to  a  recovery 
under  N.  Y.  Code  Civ.  Proc.  {  544,  providing 
that  the  court  may,  upon  such  terms  as  are 
Just,  permit  a  supplemental  pleading  alleging 
material  facts  occurring  after,  or  of  which  the 
party  was  ignorant  when,  he  made  a  former 
pleading.  McAndrew  v.  Lake  Shore  &  M.  S.  R. 
Co.  70  Hun,  46,  23  N.  Y.  Supp.  1074. 

So,  in  Bliss  V.  New  York  C.  &  H.  R.  R.  Co. 
160  Mass.  447,  36  N.  E.  65,  which  was  an  ac- 
tion for  personal  Injuries  and  damages  to  cloth- 
ing suffered  through  the  alleged  negligence  of 
the  defendant  while  the  plaintiff  was  a  pas- 
senger upon  one  of  Its  trains,  It  was  said  that 
the  injury  to  the  plaintiff*s  person  and  to  his 
clothing  furnished  but  one  cause  of  action,  and 
that  a  recovery  of  damages  by  htm  for  the  In- 
Jury  to  his  clothing  would  have  barred  a  sub- 
sequent action  for  his  personal  injury ;  but  the 
question  In  the  case  was  as  to  whether  the 
plaintiff,  alleging  fraud,  was  bound,  before  bring- 
ing the  action,  to  return  a  sum  of  money  re- 
ceived for  the  Injury  to  his  clothing,  and  wheth- 
er the  action  was  defeated  by  his  omission  to 
return  It. 

And  In  Taylor  v.  Manhattan  R.  Co.  58  Hun, 
805,  6  N.  Y.  Supp.  488,  it  was  conceded  that  a 
person  suffering  an  injury  to  his  person  and 
property  caused  by  the  same  negligent  act  is 
required  to  include  both  injuries  In  an  action 
therefor,  and  that  he  cannot  sever  the  claims 
for  such  Injuries. 

And  in  Brunsden  v.  Humphrey,  L.  R.  14  Q. 
B.  Div.  141,  63  L.  J.  Q.  B.  N.  S.  476,  61  L.  T. 
N.  S.  529,  32  Week.  Rep.  944,  42  J.  P.  4,  Cole- 
ridge, Ch.  J.,  says  in  his  dissenting  opinion, 
that  It  seems  a  subtlety  not  warranted  by  law 
to  hold  that  a  man  cannot  bring  two  actions  If 
he  Is  Injured  in  his  arm  and  in  his  leg,  but  can 
bring  two  if,  besides  his  arm  and  leg  being  In- 
jured, his  trousers  which  contained  his  leg,  and 
his  coat  sleeve  which  contained  his  arm,  were 
torn. 

So,  in  Spencer  v.  Utlca  ft  S.  R.  Co.  5  Barb. 
337,  the  action  was  one  against  a  railroad  com- 
pany for  negligpntly  running  a  train  of  cars 
against  the  plaintiff's  wagon,  by  which  his 
wagon  was  destroyed,  and  he  was  Injured*  per- 
sonally :  but  the  decision  was  based  upon  the 
question  of  contributory  negligence,  and  the 
effect  of  the  Injury  to  person  and  to  property 
50  L.  R.  A. 


with  reference  to  the  number  of  causes  of  action 
was  not  touched  upon. 

And  in  Rosenberg  v.  Staten  Island  R  Co.  38 
N.  Y.  S.  R.  106,  14  N.  Y.  Supp.  476,  an  action 
for  Injury  to  plaintiff's  horse  and  wagon  by  col- 
lision with  the  defendant's  cars  through  al- 
leged negligence  on  the  part  of  the  defendant, 
and  an  action  for  injury  to  plaintiff's  person 
by  the  same  collision,  were  consolidated,  par- 
tially upon  the  ground  that  the  two  causes  of 
action  arose  out  of  the  same  transaction  and 
might  therefore  be  Joined,  under  N.  Y.  Code 
Civ.  Proc.  i  484,  subd.  9,  and  partly  upon  the 
ground  that  the  two  injuries  constituted  a 
single  cause  of  action,  the  court  saying  that 
in  both  cases  the  cause  of  action  Is  the  n^ 
gence  of  the  defendant  In  running  its  train,  an 
that  one  and  the  same  act  of  negligence  Is  al 
leged  as  the  occasion  of  each  injury,  and  that 
the  tort  was  single  while  the  effects  of  It  were 
double,  and  it  was  suggested  that  the  plaintiff 
had  split  up  a  single  cause  of  action;  bat  the 
decision  was  not  put  expressly  upon  that 
ground. 

The  theory  of  this  rule  Is  that  a  single  wrong- 
ful act  can  give  rise  to  but  one  cause  of  action, 
though  It  may  result  In  different  injuries,  or 
injuries  to  different  rights,  as  the  cause  of  ac- 
tion grows  out  of  the  act  itself,  and  not  out  of 
Its  results.  This  Is  the  prevailing  theory  In 
the  United  States,  and,  though  some  states 
have  no  decision  on  the  subject,  It  Is  thought 
that  it  may  be  assumed  to  exist  In  all  the 
states  except  Texas. 

IV.  Sffeoi  of  statutes  as  to  joinder  of  causes 

of  action. 

Statutes  providing  for  the  Joinder  of  causes 
of  action  have  been  held  to  be  Inapplicable,  un- 
der a  rule  that  a  single  act  constitutes  but  a 
single  cause  of  action,  though  the  injury  max 
be  to  more  than  one  right,  on  tibe  theory  that, 
as  there  is  but  one  cause  of  action,  there  can 
be  no  question  of  Joinder ;  and  there  Is  at  least 
one  Instance  In  which  the  Joinder  of  injuries 
to  the  person  and  to  the  property  is  specially 
provided  for  by  statute,  without  reference  to 
whether  they  constitute  one  cause  of  action  or 
two. 

Thus,  N.  Y.  Code,  §  167,  providing  that  the 
plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint  when  they  arise  out  of, 
".  .  .  2,  injuries  with  or  without  force  to 
the  person :  3,  Injuries  with  or  without  force  to 
the  property ;"  but  that  the  causes  of  action  ao 
united  must  all  belong  to  only  one  of  such 
classes, — does  not  require  the  plaintiff  to  sever 
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Co.  V.  Soammon,  41  Kan.  521,  21  Pac.  590; 
Skoglund  y.  Minneapolis  Street  R,  Co.  45 
Minn.  330,  11  L.  K  A.  222,  47  N.  W.  1071. 

Tbe  plaintiff  is  not  obliged  to  unite  the 
two  eiu&es  of  action  in  the  ssmie  complaint. 
He  may  or  may  not  do  so,  at  his  election; 
and  if  they  are  separate  causes  of  action  the 
former  suit,  brought  to  recover  damages  for 
injury  to  his  person,  cannot  be  a  bar  to  this 
suit  to  recover  damages  for  injury  to  his 
property. 

Pom.  Kem.  &  Kem.  Rights,  §  453. 

The  right  of  personal  security  consists  in 
a  person's  legal  and  uninterrupted  enjoy- 
ment of  his  life,  his  limbs,  his  body,  his 
health,  and  his  reputation,  to  each  of  which 
he  may  be  said  to  have  a  natural  inherent 
right  which  cannot  be  wantonly  destroyed, 
infringed,  or  restricted,  generally  speaking. 


without  laying  the  foundation  of  an  action 
for  damages. 

1  Bl.  Com.  pp.  129,  130;  Broom,  Common 
Law,  p.  683. 

The  right  of  property  consisting  "in  the 
free  use,  enjoyment,  and  disposal  of  all  his 
acquisitions  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land,"  is 
an  absolute  right  inherent  in  every  English- 
man. 

1  Bl.  Com.  p.  138;  Broom,  Conmion  Law, 
p.  762;  2  Co.  Inst.  56. 

It  is  because  two  separate  and  distinct  pri- 
mary rights  were  invaded  by  one  and  the 
same  wrong  that  two  causes  of  action  re- 
sulted to  the  plaintiff. 

Pom.  Rem.  &  Rem.  Rights,  §  456. 

If  we  disregard  the  distinction  between  an 
infraction  of  the  right  of  personal  security 


t  single  cause  of  action  consisting  of  an  injury 
to  his  i>er8on  and  property  by  a  single  act  of 
negligence.  Howe  ▼.  Peclchain,  10  Barb.  65C, 
«  How.  Pr.  229. 

And  In  Minnesota  a  plaintiff  is  not  obliged 
to  elect  between  a  cause  of  action  for  injury 
leanlting  from  foul  exhalations  from  an  old 
privy  vault  left  in  an  excavation  made  by  the 
defendant  next  to  the  plaintiff's  premises,  and 
from  stagnant  water  therein  causing  personal 
discomfort  or  suffering,  and  one  for  depositing 
earth  and  dibris  from  the  excavation  in  the 
W///k  and  on  the  sidewalk  in  front  of  the 
pmntiff^B  premises,  whereby  access  thereto  was 
obct meted.  Aldrich  v.  Wetmore,  56  Minn.  20, 
7  N.  W.  221. 

d  Mo.   practice  act  1855,  p.  1228,  art.  6, 

2.  provided  that  several  causes  of  action 
founded  on  Injuries,  with  or  withont  force,  to 
person  and  property  may  be  Joined  in  the  same 
petition,  creates  a  class  of  causes  of  action 
which  may  be  Joined,  including  all  injuries 
whatever  fl^  person  or  property,  whether  real 
or  {personal,  direct  or  consequential,  and  wheth- 
er the  damages  are  given  by  statute  or  by  com- 
mon law,  siflgle  or  double.  Clark  v.  Hannibal 
k  8c  J.  ImIo.  36  Mo.  202. 

There  We  cases  of  a  very  similar  nature, 
bovever.  which  have  been  determined,  apparent- 
ly, on  the  question  of  Joinder. 

Thas,  a  count  In  trespass  for  an  Injury  to 
the  property  of  the  plaintif^and  a  count  for 
consequential  injury  to  his  person,  cannot  be 
joined  at  common  law.  Boerum  v.  Taylor,  19 
Cooa.  122. 

And  a  count  for  trespass  for  an  injury  to  the 
property,  and  one  for  a  consequential  injury  to 
the  person,  of  the  plaintiff,  cannot  be  Joincid 
nader  the  Connecticut  statute  of  1836,  provid- 
Isf  that  one  or  more  counts  In  trespass  on  the 
case  founded  in  tort  may  be  Joined  with  one  or 
aore  counts  in  trespass  in  the  same  declara- 
don,  when  all  of  such  counts  are  for  the  same 
caase  of  action,  where  there  Is  no  averment 
tbat  -the  two  counts  are  for  the  same  cause. 
Ibid, 

And  a  complaint  alleging  in  one  count  the 
patting  of  filthy  substances  into  a  quart  of 
nun  in  a  Jug,  whereby  the  rum  was  rendered 
vaiaeless.  and  that  such  filthy  and  noxious  sub- 
staoces  were  put  In  the  quart  of  rum  contained 
io  the  jug  with  the  design  that  the  plaintiff 
»hoTiId  drink  thereof,  and  tbat  the  plaintiff 
dnDk  of  the  mixture  and  was  there^by  made 
tift  and  much  injured  in  his  health,  is  de- 
R'ttrrabl#»  for  misjoinder  of  causes  of  action, 
:br  conscfiuence.v  of  the  act  complained  of  be- 
lof  ^aaentlally  different.     Tbid. 

>Fr!  a  count  for  an  assault  and  battery  for 
50  L.  R.  A. 


forcibly  ejecting  the  plaintiff  from  the  defend- 
ant's cars,  and  beating  and  kicking  him  In  so 
doing,  he  being  at  the  time  a  passenger  there- 
on, and  one  for  an  injury,  caused  by  negllgonce, 
to  a  chest  of  tools  which  the  defendant  under- 
took for  hire  to  transport  safely  at  the  same 
time,  constitute  different  causes  of  action,  and 
will  not  be  deemed  to  be  the  same,  though 
averred  to  be  in  the  complaint;  and  the  union 
of  such  counts  in  the  same  complaint  is  a  mis- 
Joinder,  especially  where  the  allegations  In  re- 
spect to  the  injury  to  the  tools  contain  every- 
thing that  is  essential  to  a  recovery.  Havens 
V.  Hartford  &  N.  H.  R.  Co.  26  Conn.  220. 

So,  a  complaint  alleging  that  by  the  wrongful 
acts  of  the  defendants  the  plaintiff's  property 
was  damaged,  her  character  was  injured,  and 
that  her  health  has  been  permanently  impaired, 
alleges  three  dlstmct  causes  of  action  for  each 
of  which  she  is  entitled  to  recover  damages, 
each  of  such  acts  constituting  a  distinct  cause, 
and  Is  demurrable  under  Cal.  Code  Civ.  Proc. 
S  427,  providing  that  the  plaintiff  may  unite 
several  causes  of  action  in  the  same  complaint 
when  they  all  arise  out  of  '*.  .  .  5,  in- 
juries to  character,  6,  injuries  to  person,.?,  in- 
juries to  property  ;**  but  that  the  causes  of  . 
action  so  united  must  all  belong  to  only  one  of 
the  classes.  Lamb  v.  Harbaugh,  106  Cal.  680, 
39  Pac.  56. 

And  Injuries  to  the  person  and  the  property 
of  the  plaintiff,  and  false  Imprisonment  of  his 
person,  and  forcibly  ejecting  him  from  a  house 
and  keeping  him  out  of  the  possession  thereof, 
alleged  in  a  complaint,  are  a  misjoinder  under 
California  practice  act,  |  64,  providing  tbat  the 
plaintiff  may  unite  several  causes  of  action  In 
the  same  complaint  when  they  arise  out  of  cer- 
tain classes  of  contracts  or  Injuries  as  therein 
stated  under  seven  different  heads,  the  sixth 
class  being  injuries  to  the  person,  and  the 
seventh  injuries  to  property,  as  the  complaint 
includes  two.  If  not  three,  of  these  several  class- 
es, and.  Instead  of  being  separately  stated,  they 
are  all  united  in  one  count.  McCarty  v.  Fre- 
mont,  23  Cal.  197. 

So,  in  Townsend  v.  Coon,  7  N.  Y.  Civ.  Proc. 
Rep.  56,  It  was  held  that  a  complaint  alleging 
breach  of  contract,  that  the  defendant  with 
force  and  violence  cast  the  plaintiff  and  his 
family  out  of  doors  into  the  street  and  fright- 
ened his  wife  and  made  her  sick,  whereby  he 
was  put  to  an  expense  for  medical  servicos ;  and 
that  with  force  and  violence  he  cast  his  goods 
and  furniture  into  the  street  and  broke  and 
injured  his  furniture. — states  three  causes  of 
action,  one  for  breach  of  contract,  one  for  per- 
sonal injuries,  and  one  for  injury  to  personal 
property,  which  are  not  such  as  can  be  united 
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and  protection  of  propertv,  tben  we  should 
disregard  the  distinction  Known  at  common 
law  and  recognized  by  the  statute,  and  the 
plaintiff  should  be  required  to  embrace  in  one 
cause  of  action  damages  to  real  property, 
and  to  character,  and  injuries  to  the  person 
and  to  the  character,  which  cannot  be  joined, 
even  by  separate  counts,  although  committed 
by  the  same  act  and  at  the  same  time. 

Atidcrson  v.  Hill,  53  Barb.  238;  Oore  v. 
Condon,  87  Md.  368,  40  L.  R.  A.  382,  39  Atl. 
1042. 

Iiewis,  J.,  delivered  the  opinion  of  the 
court : 

Plain ti/T,  while  riding  in  and  driving  his 
wagon  across  defendant's  tracks,  was  run 
into  by  defendant's  train.  As  a  result,  he 
was  personally  injured,  and  the  wagon  and 
horses  and  harness  were  damaged.  There- 
after plaintiff  brought  an  action  against 
defendant  to  recover  for  the  injuries  suffered 
in  his  person,  and  secured  a  judgment  of 
$1,000.  While  that  action  was  still  pending 
on  appeal  in  this  court  (77  Minn.  104,  79  N. 
W.  611)  plaintiff  commenced  the  present 
proceeding  to  recover  the  damage  sustained 
by  the  injury  to  the  horses,  wagon,  and  har- 
ness, alleged  to  be  $225.  As  a  defense  to 
this  action,  defendant  pleaded  the  former 
judgment  as  a  bar,  and,  by  an  amendment 
later,  pleaded  its  full  payment  and  satisfac- 
tion. Upon  the  trial  below,  judgment  was 
rendered  for  the  full  amounl^  and  defendant 
appeals. 

This  brings  before  us  a  question  new  to 
this  court,  viz,:  Where  the  person  himself 
and  his  personal  property  are  injured  by  the 
same  tortious  act,  does  there  arise  only  one 
cause  of  action  for  damages,  or  is  there  one 


separate  and  independent  cause  of  action  for 
injuries  to  the  person,  and  another  for  dama- 
ges to  the  property?  It  has  long  since  be- 
come settled  in  this  state  that  a  single,  en- 
tire cause  of  action  cannot  be  split  up  into . 
several  suits,  and  that  one  recovery,  although 
it  be  in  part  recovery  for  the  entire  injury, 
is  effectual  as  an  estoppel.  Pierro  v.  8t. 
Paul  c£  xV.  P.  R.  Co,  39  Minn.  451,  40  N.  W. 
520;  Thompson  v.  Myriok,  24  Minn.  4;  Zie- 
barth  v.  Nye,  42  Minn.  541,  44  N.  W.  1027; 
O'Brien  v.  Manv-aring  (Minn.)  81  N.  W. 
746.  Mr.  Bunnell,  in  his  new  work,  Min- 
nesota Pleading  (§§  285,  286),  defines  a 
cause  of  action,  and  quotes  from  Pomeroy  on 
Remedies  k  Remedial  Rights  [§  453] :  "Ev- 
ery remedial  right  arises  out  of  an  anteced- 
ent primary  right  and  corresponding  duty, 
and  a  delict  or  breach  of  such  primary  right 
and  duty  by  the  person  on  whom  the  duty 
rests.  Every  judicial  action  must,  therefore, 
involve  the  following  elements:  A  primary 
right  possessed  by  the  plaintiff,  and  a  corre- 
sponding primary  duty  devolving  upon  the 
defendant;  a  delict  or  wrong  done  by  the  de- 
fendant, which  consisted  in  a  breach  of  such 
primaxy  right  and  duty ;  a  remedial  right  in 
favor  of  the  plaintiff,  and  a  remedial  duty 
resting  on  the  defendant,  springing  from  this 
delict :  and  finally  the  remedy  or  relief  itself. 
Every  action,  hoVever  complicated  or  how- 
ever simple,  must  contain  these  essential  ele- 
ments. Of  these  elements,  the  primary  right 
and  duty  and  the  delict  or  wrong,  combined, 
constitute  the  cause  of  action."  The  learned 
trial  judge,  in  a  carefully  written  memoran- 
dum, based  his  decision  upon  the  proposition 
that  at  the  common  law  every  person  was 
possessed  of  two  distinct  primary  rights, — 
the  right  of  personal  security  and  the  right 


in  the  same  complaint  under  N.  Y.  Code  Civ. 
Proc.  i  484,  8ubd.  7,  and  Is  demurrable. 

And  In  Lamming  v.  Galusha,  63  Hun,  32,  17 
N.  Y.  Supp.  328,  it  was  beld  that  an  allegation 
in  a  complaint  setting  up  the  operation  of  a 
railroad  In  a  public  highway,  constituting  a 
public  nuisance,  and  showing  special  injury  to 
the  plaintiff,  and  another  allegation  in  the  same 
complaint  setting  forth  personal  injuries  in- 
flicted upon  the  plaintiff  by  the  alleged  negli- 
gence of  the  defendant  in  the  management  of 
the  locomotive  on  such  railroad,  do  not  set  up 
the  same  cause  of  action,  one  being  a  cause  of 
action  for  relief  from  a  nuisance  causing  special 
damage  by  reason  of  Its  continuance,  and  the 
other  a  cause  of  action  for  negligence  In  the 
operation  of.  a  particular  train  at  a  given  time ; 
and  such  causes  cannot  properly  be  joined. 

But  in  Lamming  v.  Galusha,  135  N.  Y.  239, 
31  N.  E.  1024,  this  case  was  reversed,  but  the 
decision  was  put.  not  upon  the  ground  that  the 
two  injuries  constituted  but  one  cause  of  action, 
but  upon  the  ground  that  they  were  properly 
pleaded  together  as  arising  out  of  the  same 
transaction,  or  transactions  connected  with  the 
same  subject  of  action,  under  N.  Y.  Code  Civ. 
Proc.  S  484,  BUbd.  0.  the  subject  of  the  action 
being  the  Injury  committed  by  the  defendant  in 
maintaining  the  nuisance  which  subjected  the 
plaintiff  to  Injuries  to  his  property  and  to  his 
person. 

And  In  Hclgle  v.  Willis,  50  Hun,  688,  3  N. 
Y.  Supp.  497,  holding  that  a  claim  for  damages 
to  hix  wagon  and  to  his  person.  Interposed  by 
the  defendant  in  an  action  by  plalntifF  for  dam- 
ages alleged  to  have  been  caused  by  defendant 
60  L.  R.  A. 


negligently  driving  his  wagon  against  the  wagon 
of  the  plalntiflT,  the  injury  to  each  being  the 
result  of  the  same  collision,  is  a  proper  counter- 
claim as  arising  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  it  was  said  that  **for  the  same  rea- 
son, because  arising  out  of  the  same  transac- 
tion, the  defendant's  two  causes  of  action,  for 
injuries  to  himself  and  to  his  property,  were 
properly  united  in  one  counterclaim,  whether 
the  pleading  was  in  a  court  of  record  or  In  a 
justice's  court.'* 

The  defendant  In  an  action,  in  which  the 
complaint  contains  an  allegation  of  Injury  both 
to  the  property  and  the  person  of  the  plaintiff 
constituting  a  misjoinder  of  causes  of  action, 
may  demur  thereto  notwithstanding  the  fact 
that  the  causes  of  action  are  stated  in  a  single 
count.  Townsend  v.  Coon,  7  N.  Y.,CIv.  Proc. 
Rep.  56 ;  Lamming  v.  Galusha.  135  'N.  Y.  239. 
81  N.  B.  1024,  63  Hun,  82.  17  N.  Y.  Supp.  328. 
And  see  Taylor  v.  Metropolitan  Blev.  R.  Co.  20 
Jones  &  S.  299,  infra,  V. 

It  is  thought,  however,  that  the  real  ground 
of  decision  In  nK>st  of  the  foregoing  cases  was 
that  the  cause  of  action  was  not  single — that 
ihe  Injuries  both  to  person  and  to  property 
were  not  caused  by  one  and  the  same  act,  as 
distinguished  from  the  ground  of  misjoinder : 
and  that,  if  the  cause  of  action  had  been  single, 
the  rule  of  Howe  v.  Peckham,  10  Barb.  656,  6 
How.  Pr.  229,  supra,  that  the  statute  does  not 
require  the  severance  of  a  single  cause  of  ac- 
tion, would  have  been  applied,  though  in  Cali- 
fornia that  effect  might  be  prevented  by  the 
peculiar  language  of  the  statute. 
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«f  private   property, — and   that  a   distinct 
«iiuse  of  action  arose  from  an  infringement 
<A  either.     And,  it  is  argued,  these  rights 
have  been  carried  into  our  system  of  juris- 
prudence, and  remedies  provided  for  their 
preser>'ation ;  that  the  Constitution  guaran- 
tees a  certain  remedy  by  the  law  for  injuries 
thereto;  that  statutes  have  been  enacted  with 
the  special  purpose  of  keeping  these  rights 
separate  and  distinct,  in  order  that  the  rem- 
edy for  an  infringement  of  each  may  be  en- 
forced without  reference  to  the  other,  as  the 
sutute  of  limiUtions   (Gen.  Stat  1894,  §§ 
5130-5138)  ;    also,     the     statute    providing 
what  causes  of  action  survive.     Counsel  for 
respondent,   taking  this  distinction  of  pri- 
mary rights  as  a  l^sis,  has  argued  ably  that 
it  necessarily  follows  that  the  cause  of  ac- 
tion in  this  case  did  not  consist  of  the  act 
•of  negligence  on  the  part  of  defendant  in  in- 
juring Uie  plaintiff  and  his  property,  but  U\e 
cause  of  action  arose  from  the  results  of  the 
act;  that  instantly  upon  the  striking  and 
throwing  of  plaintiff  by  the  engine  the  cause 
of  action  arose  for  injury  to  his  person,  and 
another  cause  arose  as  soon  as  plaintiff's  en- 
joyment of  his  property  was  interfered  with. 
The  leading  case  in  favor  of  respondent's  po- 
sition arose  in  the  English  courts.     Bruns- 
den  V.  Humphrey,  L.  R.  14  Q.  B.  Div.  141. 
In  that  case  a  cabman  had  been  run  into  by 
another  vehicle,  causing  injury  to  the  cab- 
man and  his  cab.     The  court  held  that  he 
might  maintain  two  separate  actions :  ''Two 
separate  kinds   of   injury  were  in   fact    in- 
flicted, and  two  wrongs  done.     The  mere  neg- 
ligent driving  in  itself,  if  accompanied  by  no 
injury  to  the  plaintiff,  was  not  actionable  at 
all ;  for  it  was  not  a  wrongful  act  at  all  till 


a  wrong  arose  out  of  the  damage  which  it 
caused.  One  wrong  was  done  as  soon  as  the 
plaintiff's  enjoyment  of  his  property  was 
substantially  interfered  with.  A  further 
wrong  arose  as  soon  as  the  driving  also 
caused  injury  to  the  plaintiff's  person.  Both 
causes  of  action,  in  one  sense,  may  be  said 
to  be  foiinded  upon  one  act  of  the  defendant's 
servant^  but  they  arc  not  on  that  account 
identical  causes  of  action."  But  the  refined 
reasoning  of  this  part  of  the  opinion  is  de- 
stroyed by  the  common-sense,  practical  ar- 
gument of  Chief  Justice  Coleridge  in  a  dis- 
senting opinion:  "It  appears  to  me  that 
whether  the  negligence  of  the  servant,  or  the 
impact  of  the  vehicle  which  the  servant 
drove,  be  the  technical  cause  of  action,  equal- 
ly the  cause  is  one  and  the  same.  That  the 
injury  done  to  the  plaintiff  is  injury  done  to 
him  at  one  and  the  same  moment  by  one  and 
the  same  act,  in  respect  of  different  rights,  i. 
e.,  his  person  and  his  goods,  I  do  not  in  the 
least  deny ;  but  it  seems  to  me  a  subtlety  not 
warranted  by  law  to  hold  that  a  man  can- 
not bring  two  actions  if  he  is  injured  in-  his 
arm  and  in  his  leg,  but  can  bring  two  if,  be- 
sides his  arm  and  leg  being  injured,  his 
trousers  which  contain  his  leg,  and  his  coat 
sleeve  which  contains  his  arm,  have  been 
torn."  In  Watson  v.  Texas  d  P,  R.  Co,  8 
Tex.  Civ.  App.  144,  27  S.  W.  924,  the  court 
held  tiiat  two  causes  of  action  arose  where 
the  same  act  caused  the  injury  to  the"  per- 
son and  the  property;  placing  the  decision 
on  the  exception  noted  in  2  Black,  Judgm.  § 
740,  tn«.,  that,  where  there  is  an  infringement 
of  different  rights,  separate  causes  of  action 
follow.  But  the  otily  case  cited  in  the  text 
is   the  English   case  above  noted.     On   the 


Y.  Bifeet  of  Uijury  in  different  capacities,  or  to 
different  parties. 

While  In  many  of  the  states  a  single  act 
causing  Injury  results  in  but  a  single  cause  of 
action,  thougb  there  may  have  been  more  than 
<«e  Injary,  or  injury  in  more  than  one  right, 
this  role  does  not  apply  where  the  injury  is  suf- 
fered in  a  different  capacity  or  by  different  par- 
ties. In  such  case  there  is  necessarily  two 
<«uaefl  of  action. 

Thus,  two  suits  for  the  same  tort  causing  in- 
iary  to  the  property,  and  the  death  of  the  per- 
son, tre  not  objectionable,  but  are  necessary  un- 
^r  a  statutory  system  making  the  property  and 
damages  for  Injury  to  property  a  primary  fund 
to  pay  debts  of  the  decedent,  and  providing  that 
damages  purely  personal  shall  go  directly  to 
persons  named  In  the  statute,  as  two  suits  are 
reqnired  to  keep  the  two  funds  apart,  and  as, 
tn  such  ease,  the  administrator  is  the  trustee 
of  two  distinct  funds  for  two  distinct  purposes, 
tad  he  sues  technically  in  two  different  ca- 
psdtles.  Peake  v.  Baltimore  &  O.  R.  Co.  26 
Fed.  Rep.  495. 

And  a  judgment  in  an  action  by  a  widow  as 
administratrix  of  her  husband,  for  damages  for 
tile  death  of  the  husband  caused  by  the  negli- 
gence or  breach  of  duty  of  the  defendant,  Is 
aot  a  bar  to  a  mibsequent  action  brought  by  her 
«s  sdmlnivtratrix  of  her  husband  to  recover 
damages  for  Injuries  arising  from  the  same  neg- 
iigent  act  to  his  personal  property,  as  the  dam- 
ace  in  the  action  for  injury  to  property  would 
y».  aswts  of  the  testator,  while  a  verdict  In  an 
action  for  Injury  to  the  person  Is  to  be  dls- 
tribatcd  among  his  family  as  the  law  directs, 
«  L.  IL  A. 


and  cannot  be  assets.  Barnett  v.  Lucas,  Ir. 
Rep.  6  C.  L.  247,  Affirming  Ir.  Rep.  S?  C.  L.  140. 

So,  a  cause  of  action  for  a  personal  Injury 
to  one  person,  and  a  cause  of  action  for  an  In- 
jury to  property  belonging  to  such  person  and 
another  as  partners,  are  not  the  same,  and  the 
two  causes  of  action  cannot  be  united  in  the 
same  complaint.  Even  the  acquisition  of  the 
whole  right  of  action  by  the  person  receiving 
the  personal  injury  after  the  commencement 
of  the  action  does  not  affect  the  legal  rights 
of  the  parties  In  this  respect.  Taylor  v.  Max)- 
battan  R.  Co.  53  Hun,  305,  6  N.  Y.  Supp.  488 ; 
Taylor  v.  Metropolitan  Elev.  R.  Co.  20  Jones  & 
S.  209. 

And  the  fact  that  the  plaintiffs  in  an  action 
have  stated  two  causes  of  action  Improperly 
joined,  because  one  was  in  favor  of  only  one  of 
the  plaintiffs,  while  the  other  was  in  favor  of 
both,  in  one  count,  Instead  of  stating  them  as 
two  causes  of  action,  does  not  deprive  the  de- 
fendants of  their  right  to  demur  for  misjoinder. 
Taylor  v.  Metropolitan  Elev.  R.  Co.  20  Jones  & 
S.  299. 

The  exception  to  the  rule,  that  one  wrongful 
act  gives  rise  to  but  one  cause  of  action,  ex- 
isting where  the  rights  injured  are  held  in  a 
different  capacity,  or  where  the  rights  are  sul>- 
Ject  to  a  different  ownership,  would  appear  to 
grow  out  of  the  necessity  for  different  judg- 
ments to  protect  the  different  rights  of  the  par- 
ties in  interest.  Where  the  funds  arising  from 
a  recovery  for  injuries  to  the  different  rights 
go  to,  or  are  required  to  be  distributed  to,  dif- 
ferent persons,  two  actions  and  two  judgments 
are  required  to  keep  the  two  funds  separate. 

F.  H.  B. 
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other  hand,  the  principle  contended  for  by 
appellant  has  been  accepted  in  Massachusetts 
{Doran  v.  Cohen,  147  Mass.  342,  17  N.  E. 
647;  Bliss  v.  New  York  C,  d  H.  R.  R.  Co, 
160  Mass.  447,  36  N.  E.  65)  ;  also,  in  New 
York,  in  the  case  of  Reilly  v.  Sicilian  Asphalt 
Paving  Co,  31  App.  Div.  302,  52  N.  Y.  Supp. 
817.  We  are  of  the  opinion  that  the  cause 
of  the  action  consists  of  the  negligent  act 
which  produced  the  effect,  rather  than  in  the 
effect  of  the  act  in  its  application  to  different 
primary  rights,  and  that  the  injury  to  the 
person  and  property  as  a  result  of  the  origi- 
nal cause  gives  rise  to  different  items  of 
damage.  'Hie  natural  rights  mentioned  in 
the  Constitution  and  statutes  are  of  a  per- 
sonal character,  all  centering  in  the  person; 
and  the  enactments  referred  to  are  intended 
to  preserve  them  under  the  various  phases 
of  life,  in  the  most  practicable  manner,  as 
viewed  by  the  legislature.  But,  because  the 
distinction  in  reference  to  personal  and  prop- 
erty rights  has  been  made,  as  noticed  by  re- 
spondent, it  does  not  follow  that  those  stat- 
utes were  intended  fo  definitely  provide  for 
separate  remedies  under  the  circumstances 
presented  in  this  case.  Our  attention  has 
been  called  to  the  case  of  Skoglund  v.  Min- 
neapolis Street  R.  Co,  45  Minn.  330,  11  L.  R. 
A.  222,  47  N.  W.  1071 :  We  cannot  accept 
the  reasoning  of  the  court  in  that  case  as  ap- 
pliq^blc  to  the  one  before  us.  The  facts  were 
different,  and  it  is  not  necessary  at  this  time 
to  review  it.  The  rule  there  applied  should 
certainly  not  be  extended.  The  views  we  have 
adopted  seem  to  us  more  in  harmony  with 
the  tendency  towards  simplicity  and  direct- 
ness in  the  determination  of  controversial 
rights.  That  rule  of  construction  should  be 
adopted  which  will  most  speedily  and  eco- 
nomically bring  litigation  to  an  end,  if  at 
the  same  time  it  conserves  the  ends  of  jus- 
tice. There  is  nothing  to  be  gained  in  split- 
ting up  the  rights  of  an  injured  party  as  in 
this  case,  and  much  may  be  saved  if  one  ac- 
tion is  made  to  cover  the  subject. 
Judgment  reversed. 


Martin  RUSTAD  et  ah,  Appts,, 

V. 

James  BISHOP 

and 

SCOTT  &  HOLSTON  LUMBER  COMPANY, 

Respt, 


( 


.Minn. 


) 


*1.     A  creditor  ttIII  not  be  permitted  to 
Initiate  a  series  of  irarnlslinientB,  and 

thus  tie  up  in  the  hands  of  an  employer  sepa- 
rate  amounts   of   money,    which    have    been 

*IIeadnotes  by  Collins,  J. 

Note. — As  to  exemption  of  wages  from  garn- 
ishment, see  Bell  v.  Indian  Live  Stock  Co. 
(Tex.)  3  L.  R.  A.  642;  Wlldner  v.  Ferguson 
(Minn.)  6  L.  R.  A.  338;  and  Missouri  P.  R.  Co. 
V.  Sharitt  (Kan.)  8  L.  R.  A.  385. 

As  to  exemption  from  levy,  see  Elliot  v.  Hall 
(Idaho)   18  L.  R.  A.  586. 

For  protection  of  nonresident  creditor  against 
garnishment,  see  Illinois  C.  R.  Co.  v.  Smith 
(Miss.)  10  L.  R.  A.  577,  and  note. 
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earned  as  wages  by  a  laboring  man,  un^ll  the 
thirty  days  prescribed  in  Qen.  Stat.  1894,  | 
5314,  have  expired,  and  then,  by  another  pro- 
ceeding In  garnishment,  appropriate  these 
amounts  to  the  payment  of  his  debt.  Such 
proceedings  are  a  perversi<ML  of  civil  process, 
and  cannot  be  sanctioned. 

2.  Tbe  exemption  statute  ^ras  deslsTned 
to  secure  to  laborers  and  their  families 
the  small  fruits  of  their  toll,  and  the  statute 
must  be  given  such  proper  and  liberal  inter- 
pretation as  will  give  full  force  and  effect  to- 
that  wise  and  humane  design. 

3.  Held,  that  a  Judflrment  'vrhlcli  bad 
been  entered  in  such  a  case  against  tbe 
garnishee  in  the  municipal  court  of  the  citr 
of  Duluth  ^as  properly  set  aside  and  vacated 
under  the  provisions  of  Special  Laws  1891,. 
chap.  53,  S  19,  subd.  5. 

(July  19,  1900.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Municipal  Court  of  Duluth  setting  aside 
a  judgment  subjecting  wages  in  the  hands  of 
the  Scott  &  Holston  Lumber  Company  to  the 
payment  of  a  debt  of  James  Bishop.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  H.'Eokinaii,  for  appellants: 

The  liability  of  a  garnishee  is  to  be  deter- 
mined on  the  evidence  taken  at  the  time  of 
the  disclosure. 

At  the  disclosure  of  a  garnishee  the  gar- 
nishing creditor  has  the  right  to  personally 
examine  the  garnishee. 

8  Am.  &  Eng.  Enc.  Law,  pp.  1202-1206; 
Prince  v.  Hecnan,  5  Minn.  347,  Gil.  279; 
Penn  y,  Pelan,  52  Iowa,  535,  3  N.  W.  540; 
Brainard  v.  Simmons,  58  Iowa,  464,  9  N.  W. 
382,  12  N.  W.  484. 

If  the  garnishee  inadvertently  or  other- 
wise omits  to  make  correct  disclosure,  his 
remedy  would  be  to  ask  the  court  for  per- 
mission to  make  further  disclosure. 

Milliken  v.  Mannheimer,  49  Minn.  521,  62 
N.  W.  139. 

A  garnishee's  liability  is  to  be  determined 
from  the  disclosure  alone. 

Banning  y,  Sihley,  3  Minn.  389,  Gil.  282; 
Kidder  v.  Sihley,  3  Minn.  406,  Gil.  300;  Pto- 
neer  Printing  Co,  v.  Sanhorn,  3  Minn.  413, 
Gil.  304;  Chase  v.  North,  4  Minn.  38 U  Gil. 
288 :  Cole  v.  Sater,  6  Minn.  468,  Gil.  388. 

If  an  employer  withholds  the  wages  from 
his  employee  for  more  than  thirty  days  after 
it  is  earned,  the  money  is  not  exempt,  and 
is  subject  t6  garnishment  whether  the  em- 
ployer omits  to  pay  it  because  he  can't  pay 
it,  or  because  he  does  not  want  to  pay  it,  or 
because  he  is  afraid  to  pay  it,  or  because  he 
believes  the  money  is  le.!Tally  attached  and 
therefore  that  it  is  unsafe  to  pay  it. 

Mr.  Jolin  Jena w^ old,  Jr.,  for  respond- 
ent: 

Garnishment  proccedin«?s  depend  solely 
upon  the  statute.  The  construction  of  the 
statute  is  strict,  and  no  liability  whatever  is 
cast  upon  the  garnishee,  except  by  virtue  of 
the  plain  letter  of  the  statute  expressly  au- 
thorizing them. 

Milwaukee  Bridge  <€  Iron  Works  v.  Brr.- 
voort,  73  Mich.  155,  41  N.  W.  215:  Ford  v. 
Detroit  Dry  Dock  Co.  50  Mich.  358,  15  N. 
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W.  509;  Foster  v.  Kent  Circuit  Judge,  116 
MidL  285,  74  N.  W.  480;  Planters'  d  M. 
Bank  v.  Floeck,  17  Tex.  Civ.  App.  418,  43  S. 
W.  589;  0  Enc.  PL  &  Pr.  p.  808;  S.  E.  Olson 
Co.  V.  Brady,  70  Minn.  8,  78  N.  W.  864. 

The  service  of  the  garnishment  process  on 
December  4,  pursuant  to  which  the  judgment 
against  the  garnishee  was  entered,  attached 
ud  bound  nothing.  The  judgment  was 
therefore  without  authority,  and  erroneous. 

McLean  v.  Hioorts,  69  Minn.  128,  71  N.  W. 
925;  Lawrence  v.  Security  Co,  56  Conn.  423, 
1  L  R.  A.  342,  15  Atl.  406;  American  Exch, 
^at.  Bank  v.  Moxlcy,  50  111.  App.  314; 
Fletcher  v.  Staples,  62  Minn.  471,  64  N.  W. 
1150;  Whiteselle  v.  Jones  (Tex.  Civ.  App.) 
39  S.  W.  405. 

A  wrongful  levy  cannot  be  used  or  made 
the  basis  of  a  subsequent  legal  one. 

Hubbard  v.  Gamer,  115  Mich.  406,  73  N. 
W.  390;  Holker  v.  Hennessey,  141  Mo.  527, 
39  L.  R.  A.  165,  42  S.  W.  1090. 

Saccessive  subsequent  garnishments  can- 
not be  used  to  prevent  exemption,  and  tie  up 
a  debtor's  property. 

Davidson  v.  F.  H.  Logeman  Chair  Co. 
(Tex.  Civ.  App.)  41  S.  W.  824;  McNally  v. 
Wilkinson,  20  R.  1.  315,  38  Atl.  1053 ;  Col- 
lins V.  Chase,  71  Me.  434. 

The  exemption  statute  was  designed  to  se- 
cure to  laborers  and  their  families  the  small 
fruits  of  their  toil,  and  the  statute  must  be 
given  such  proper  and  liberal  interpretation 
as  will  give  it  life  and  force,  to  that  wise  and 
humane  desig^i.. 

Chapman  v.  Berry,  73  Miss.  437,  18  So. 
918;  Bliss  v.  Smith,  78  111.  359;  Collins  v. 
Chase,  71  Me.  434;  Hall  v.  Hartwell,  142 
Mass.  447,  8  N.  E.  333 ;  Sheehan  V.  Netopick, 
77  Minn.  420,  80  K.  W.  356;  Ifomborg  v. 
Larson,  69  Minn.  344,  72  N.  W.  564. 

ColUnsy  J.,  delivered  the  opinion  of  the 
fourt: 

That  this  is  a  case  in  which  plaintiff's  at- 
torneys have  attempted  to  oppress  the  de- 
fendant by  means  of  legal  process  is  very  evi- 
dent, when  we  state  the  facts.  The  defend- 
ant, a  laboring  man  with  a  family,  a  resi- 
dent of  the  city  of  Duluth,  became  indebted 
to  the  plaintiff's  in  a  sum  exceeding  $50. 
Stilt  was  brought  against  him  September  8, 
1S99.  and  at  the  same  time  the  garnishee 
company,  for  whom  defendant  worked  as  a 
teamster,  was  served  with  a  summons  in  the 
garnishment  proceedings,  returnable  Sep- 
tember IS.  At  the  hearing  the  garnishee 
disclosed  an  indebtedness  of  $31.50,  and  de- 
fendant claimed  an  exemption,  under  Gen. 
Stat.  1894,  §  5314,  of  $25.  This  claim  was 
allowed,  but  the  balance,  $6.50,  was  improp- 
erly paid  upon  the  judgment  which  had  been 
entered  against  the  defendant  in  the  original 
action.  See  Hhechan  v.  Newpick,  77  Minn. 
42r,.  80  K.  W.  356.  October  19  a  second  af- 
fidavit in  garnishment  was  filed,  and  a  gar- 
ni*hec  summons  issued  and  served  upon  the 
Jiame  company.  This  was  made  returnable 
rK'tober  23.  The  plaintiffs  made  no  efTort  to 
f^Tve  notice  upon  the  defendant,  and  for  that 
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reason  no  disclosure  was  made;  but  at  this 
time  the  garnishee  was  owing  the  defendant, 
as  wages,  $12.25,  all  of  which  was  exempt 
under  the  statute.  No  further  proceedings 
were  had  in  this  garnishment.  On  the  24th 
of  October  the  plaintiffs  filed  a  third  affidavit 
in  garnishment,  and  caused  another  sum- 
mons to  be  served  upon  the  same  company, 
returnable  December  4.  Notice  was  served 
upon  the  defendant,  and  it  appeared  from 
the  disclosure  that  the  indebtedness  to  him 
on  account  of  wages  had  iucreased  $6.27 ;  the 
total  indebtedness  then  being  $18.52.  No 
further  steps  were  taken,  according  to  the 
record.  November  3  the  plaintiffs  filed  a 
fourth  affidavit  in  garnishment;  the  sum- 
mons being  returnable  December  4,  1899.  No 
notice  of  this  proceeding  was  given  to  the 
defendant,  and,  at  plaintiffs'  request,  no  dis- 
closure was  made.  At  this  time  the  de- 
fendant had  earned  $8.07  in  addition  to  the 
amount  before  stated,  making  the  total  in- 
debtedness $26.69,  all  of  which  the  company 
had  retained  because  of  these  various  gar- 
nishments. December  4  plaintiffs  filed  an- 
other affidavit,  and  caused  another  garnishee 
summons  to  be  served  on  the  company.  On 
December  18  notice  was  given  to  defendant 
of  this  proceeding,  and  on  the  return  day  the 
garnishee  made  its  disclosure,  stating  that 
the  indebtedness  to  the  defendant  was  $26.- 
59,  for  personal  services  rendered  by  him  be- 
tween the  1st  of  October  and  November  3, 
.1899.  It  appears  that  the  garnishee  made 
its  disclosure  in  this  form  at  the  suggestion 
of  the  plaintiffs'  attorneys,  having  no  coun- 
sel of  its  own.  December  19  the  plaintiffs 
procured  judgment  to  be  entered  in  the  court 
below  against  the  garnishee  and  in  favor  of 
the  plaintiffs  for  the  amount  stated.  Janu- 
ary 2,  1900,  an  order  was  issued  requiring 
the  plaintiffs  to  appear  and  show  cause  why 
an  order  should  not  be  made  declaring  the 
amount  found  to  be  due  by  the  judgment  ex- 
empt under  the  statute;  that  the  plaintiffs 
had  no  right,  title,  or  claim  thereto,  or  any 
part  of  it:  and  that  it  should  be  paid  to  de- 
feifdant.  The  court  after  the  hearing,  made 
the  order  to  show  cause  abpolute,  but  not- 
withstanding this  the  plaintiffs  sought  to  en- 
force the  judgment  against  the  garnishee 
company.  Thereupon  a  motion  was  made, 
upon  all  of  the  records  and  files  in  the  case, 
together  with  an  affidavit  made  by  an  officer 
of  the  garnishee  company,  in  which  the  facta- 
in  the  case  as  above  stated  were  fully  set 
forth,  to  set  aside  and  vacate  the  judgment 
before  mentioned.  At  both  hearings  the 
plaintiffs  appeared  by  counsel,  and,  without 
objection  to  the  method  of  procedure,  took 
part  in  the  same.  An  order  vacating  the 
judgment  was  made,  and  the  appeal  is  from 
such  order.  The  obvious  purpose  of  the  pro- 
ceedings we  have  mentioned  was  to  annoy 
and  harass  the  defer»dant,  and  by  these  suc- 
cessive garnishments  to  accumulate  in  the 
hands  of  the  garnishee  company  a  sum  of 
money  to  which  claim  might  be  made  on  the 
ground  that  more  than  thirty  days  had  ex- 
pired, and  therefore  defendant's  wages  were 
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not  exempt  under  the  statute.  There  was 
outrageous  abuse  of  legal  process  in  every 
one  of  these  garnishments  after  the  first  one^ 
and  by  means  of  that  one  plaintiffs  unlaw- 
fully appropriated  $6.50.  If  they  could  pro- 
ceed in  this  manner  in  five  separate  in- 
stances, as  they  did,  they  could  continue  in- 
definitely, to  the  great  expense,  annoyance, 
and  vexation  of  the  defendant  and  also  of 
the  garnishee.  A  statement  of  the  law  made 
in  UcNally  v.  Wilkinaon,  20  R.  I.  315,  38 
Atl.  1050,  in  a  case  of  like  oppression  and 
wrong,  is  peculiarly  applicable  here:  "To 
use  the  process  of  the  court  to  thus  tie  up 
money  in  the  hands  of  a  garnishee  until  the 
amount  shall  become  large  enough  to  satisfy 
the  plaintiff's  claim,  and  then,  without  en- 
tering the  writ  or  writs  employed  for  this 
purpose,  to  commence  a  fresh  suit  by  attach- 
ing this  fund  thus  accumulated,  not  only 
works  a  wrong  upon  the  defendant,  but  is  a 
perversion  of  civil  process,  and  cannot  be 
sanctioned.  The  principle  that  even  a  valid 
and  legal  act  cannot  be  accomplished  by  un- 
lawful means,  and  that  wherever  such  means 
are  resorted  to  the  law  will  interpose  to  re- 
store the  party  injured  to  his  rights,  is  a  sal- 
utary and  well-established  doctrine  of  the 
law."  A  creditor  cannot  be  allowed  to  avoid 
and  evade  a  beneficent  exemption  statute  by 
means  of  repeated  and  successive  manipula- 
tions of  legal  process.  Moneys  due  for 
wages,  and  exempt  under  the  statute,  cannot 
be  tied  up  in  this  way  until  the  statutory 
period  of  thirty  days  has  expired,  and  then 
applied  or  appropriated  to  the  payment  of  a 
debt.  Collins  v.  Chase,  71  Me.  434.  The  ex- 
emption statute  was  designed  to  secure  to 
laborers  and  their  families  their  small  earn- 
ings, and  it  must  be  given  such  proper  and 
liberal  interpretation  as  will  give  it  full 
force  and  effect.  It  should  not  be  construed 
so  as  to  permit  the  very  evils  and  abuses 
which  it  was  designed  to  prevent.  Sheehan 
V.   Neiopick,  77  Minn.  420,  80  N.  W.  356. 

A  point  is  made  that  the  court  was  with- 
out authority  to  proceed  in  the  manner 
adopted  by  the  defendant's  counsel  to* set 
aside  the  judgment.  Prior  to  this  the  de- 
fendant had  obtained  an  order  of  the  court 
declaring  the  money  to  be  exempt.  In  that 
proceeding  counsel  for  the  plaintiffs  ap- 
peared, but  did  not  oppose  on  the  ground  of 
irregularity,  and  submitted  the  matter  to 
the  court  upon  its  merits.  Whether  the  pro- 
cedure was  irregular  is  now  wholly  immate- 
rial, for  the  parties  submitted  to  it, — ^made 
no  complaint  upon  the  ground  now  urged. 
They  must  abide  by  the  action  of  the  court. 
See  Twaddle  v.  Mendenhall  (Minn.)  83  N. 
W.  135.  But,  if  this  were  not  true,  the 
<!ourt  in  question  is  fully  authorized  to  set 
aside  its  judgments  and  orders,  for  good 
cause  shown,  within  thirty  days  after  the 
party  affected  thereby  shall  have  notice  or 
knowledge  of  the  same.  Special  Laws  1891, 
chap.  53,  §  19,  subd.  5.  The  court  was  clear- 
ly acting  within  the  statute  when  it  set 
aside  the  judgment  herein. 

Order  affirmed. 
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City  of  FERGUS  FALLS,  Respt^ 

V. 

FERGUS  FALLS  HOTEL  COMPAlSrY,  Im- 
pleaded, etc.,  Appt, 

( Minn. ) 

Tlie  ofllcla.ls  of  &  luiiniclpal  corpora- 
tion. In  violation  of  law,  ioaned  its  monej 
to  a  private  person,  taking  aa  security  a 
mortgage   upon  certain   property.    Held: 

1.  Th&t  the  city  may  e-roke  the  poiv- 
era  of  tbe  courts  to  enforce  collection  of  the 
debt  by  foreclosure  proceedings. 

2.  Parchaaers  of  the  property  subse- 
quent to  tbe  execution  of  the  mortgage,  but 
with  notice  of  the  mortgage  lien,  cannot  cake 
advantage  of  the  fact  that  the  act  of  the  city 
officials  was  ultra  vires. 

8.     Certain    rnllnvs    of    the    court    ex- 
amined, and  found  to  contain  no  error. 
4.     Evidence    examined.,    and    found    to 
justify  the  conclusion  that  the  city's  money 
was  loaned  as  stated. 

(Broton,  J.,  dissents,) 

(Jane  11,  1900.) 

APPEAL  by  the  defendant  hotel  company 
from  an  order  of  the  District  Court  for 
Otter  tail  County  refusing  a  new  trial  after 
verdict  in  plaintiff's  favor  in  an  action  to 
foreclose  a  mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Mason  and  Oharlea 
O.  Honpt,  for  appellant: 

Municipal  corporations  created  by  the  leg- 
islature as  agencies  in  the  administration  of 
civil  government  have  only  such  powers  as 
are  granted  by  the  acts  of  tlie  legislature  cre- 
ating them. 

1  Dill.  Mun.  Corp.  3d  ed.  §  89. 

If  the  plaintiff  claims  power  and  authori- 
ty to  make  the  loan  of  its  funds  and  take  the 
security  in  question  therefor;  if  any  such 
pretended  authority  could  be  found, — then  it 
would  be  invalid  because  the  legislature  it- 
self had  no  authority  to  grant  it. 

Coates  V.  Campbell,  37  Minn.  498,  36  N. 
VV.  366. 

Every  step  taken,  every  act  done,  in  mak- 
ing the  pretended  loan,  from  the  surrepti- 
tious meeting  of  the  council  for  that  purpose 
to  the  paying  of  the  order  therefor,  which 
was  invalid  on  its  face,  and  the  taking  of  the 
note  and  the  mortgage  in  question,  was  not 
only  ultra  vi^es,  but  was  contrary  to  public 
policy,  and  a  crime  under  the  laws  of  this 
state. 

Crim.  Code,  §§136,  369,  370. 

The  city  cannot  maintain  an  action  on  the 
securities  taken  therefor. 

Ingersoll  v.  Randall,  I4  Minn.  400,  Gil. 
304;  1  Dill.  Mun.  Corp.  §  458;  Montgomery 

^Headnotes  by  Lewis,  J. 


Note. — For  limitation  of  doctrine  of  ultra 
vires  in  respect  to  municipal  corporations,  see 
also  Nashville  ▼.  Sutherland  (Tenn.)  19  L.  R. 
A.  619;  Penley  r.  Auburn  (Me.)  21  L.  R.  A. 
657 :  and  Huron  Waterworlts  Co.  v.  Huron  (S. 
D.)  30  L.  R.  A.  848. 
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T.  Montgomery  PI  Road  Co.  31  Ala.  76;  Hal- 
stead  V.  New  York,  3  N.  Y.  430;  Wisconsin 
V.  Torinus,  24  Minn.  332 ;  La/ngan  v.  Bankey, 
00  Iowa,  55,  7  N.  W.  393. 

There  is  no  proof  of  any  conduct  on  the 
Dart  of  the  defendant  that  would  estop  it 
from  contesting  the  validity  of  the  movt- 

Guichard  v.  Brande,  67  Wis.  534,  15  N.  W. 
764;  Jamison  ▼.  Miller,  64  Iowa,  402,  20  N. 
W.  491 ;  Preston  ▼.  Zekind,  84  Mich.  641,  48 
X.  W.  180;  Wetmore  v.  Royal,  55  Minn.  162, 
56  \.  W.  594 ;  Broton  v.  Union  Depot  Street 
R.  A  Transfer  Co.  65  Minn.  508,  68  N.  W. 
107. 

The  city  councira  acts,  and  the  treasurer's 
acts,  in  the  transaction  were  not  the  acts  of 
the  city.  The  money  misappropriated  was 
not  the  city's  money. 

Chaska  y.  Hedman^  53  Minn.  525,  55  K. 
W.  737. 

Messrs.  James  A.  Brown,  William  L. 
Parsona,  and  O.  1a.  Hilton,  for  respondent : 

The  defendant  hotel  company,  although  it 
purchased  the  mortgaged  property  without 
assuming  the  payment  of  the  mortgage,  and 
without  any  exception  of  the  mortgage  in  its 
deed,  is  not  at  liberty  to  set  up  the  invalidity 
of  the  mortgage,  even  though  Bell,  in  whose 
shoes  defendant  stands,  might  not  have 
been  precluded. 

Carson  v.  Cochran,  52  Minn.  67,  53  N.  W. 
1130;  Conover  v.  Porter,  14  Ohio  St.  450; 
Fan  Rensselaer  v.  Kearney,  11  How.  297,  13 
L.  ed.  703 ;  Moseley  v.  Moseley,  15  N.  Y.  334 ; 
Herman,  Estoppel,  S  587. 

Where  a  contract  has  in  good  faith  been 
fully  performed  either  by  the  corporation  or 
by  the  ether  party,  the  one  who  has  thus  re- 
ceived the  benefit  will  not  be  permitted  to  re- 
sist its  enforcement  by  the  plea  of  mere 
want  of  povirer. 

Beach,  Priv.  Corp.  §  425. 

WTiere  a  contract  has  been  fully  executed 
by  one  party  or  the  other,  and  there  is  no 
way  in  which  the  parties  can  be  placed  in 
the  position  which  they  occupied  prior  to  the 
inaking  of  the  contract,  in  such  cases  the 
plea  of  ultra  vires  will  not  be  allowed  where 
it  will  not  advance  justice,  but  will  accom- 
plish a  legal  wrong. 

Union  Nat.  Bank  y.  Matthews,  98  U.  8. 
621.  25  L.  ed.  188;  Norwalk  Sav.  Bank  Co. 
V.  "Sorwalk  Metal  Spinning  d  Stamping  Co. 
14  Ohio  C.  G.  1 ;  Camden  d  A.  R.  Co.  v.  May's 
Landing  d  E.  H.  City  R.  Co.  48  N.  J.  L. 
530,  7  Atl.  523:  Whitney  Arms  Co.  v.  Bar- 
toir,  63  N.  Y.  62.  20  Am.  Rep.  504 ;  Buffalo 
r,  Balcom,  134  N.  Y.  532,  32  N.  E.  7 ;  Rider 
Life  Raft  Co.  v.  Roach,  97  N.  Y.  378 ;  Oil 
Creek  d  A.  River  R.  Co.  v.  Pennsylvania 
Transp.  Co.  83  Pa.  160;  Day  v.  Spiral 
Springs  Buggy  Co.  57  Mich.  151,  23  N.  W. 
628:  Carson  City  Sav.  Bank  v.  Carson  City 
Elevator  Co.  90  Mich.  550,  51  N.  W.  641; 
Leicis  v.  American  Sav.  d  L.  Assq.  98  Wis. 
203,  39  L.  R.  A.  559,  73  N.  W.  793;  Frank- 
lin T.  Twogood,  18  Iowa,  615,  96  Am.  Dec.  73 : 
Kodish  Y.  Garden  City  Equitable  Loan  d 
Bidg.  Asso.  151  III.  531,  38  N.  £.  236;  Ward 
V.  Johnson,  95  111.  215;  Darst  y.  Gale,  83 
ni.  141 ;   yational  Brewing  Co,  y.  Ahlgren, 
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63  111.  App.  475 ;  Central  Bldg.  d  L.  Asso.  y. 
Lampson,  60  Minn.  422,  62  N.  W.  544 ;  Erb 
Y.  Yoerg,  64  Minn.  463,  67  S.  W.  355. 

The  point  of  the  disability  of  the  city  to 
take  the  mortgage  could  only  be  raised  by 
the  city  itself. 

Oregonian  R.  Co.  v.  Oregon  R.  d  Nav.  Co. 
10  Sawy.  464,  22  Fed.  Rep.  245;  Bigelow, 
Estoppel,  3d  ed.  465. 

Public  policy,  or  public  morality,  would  be 
far  better  served  by  granting  the  relief  asked 
by  the  plaintiff. 

Boardman  v.  Thompson,  25  Iowa,  500. 


J.,  delivered  the  opinion  of  the 
court: 

Action  by  respondent  city  to  foreclose  a 
mortgage  upon  certain  hotel  property  in  the 
city  of  Fergus  Falls.  Defense,  that  the  city 
cannot  maintain  an  action  to  enforce  secur- 
ities taken  on  a  loan,  the  same  being  void, 
against  public  policy,  and  ultra  vires.  The 
action  was  tried  by  the  court  without  a  jury, 
and  resulted  in  an  order  for  judgment  in 
favor  of  respondent.  Defendant  appeals  from 
an  order  denying  its  motion  for  a  new  trial. 

The  trial  court  found  that  in  1890  one  Bell 
and  wife  executed  and  delivered  to  the  First 
National  Bank  of  Fergus  Falls  their  promis- 
sory note  for  $10,000,  due  five  years  from 
date,  with  interest  at  2  per  cent,  and  at  the 
same  time,  to  secure  the  note,  executed  and 
delivered  a  mortgage  upon  certain  premises 
in  Fergus  Falls  known  as  the  *'Grand  Hotel 
Property."  This  mortgage  was  duly  record- 
ed, and  contained  the  usual  covenants  for 
foreclosure  upon  default' of  payment.  The 
amount  of  the  consideration  of  the  mortgage 
— $10,000 — ^was  paid  to  Bell  by  certain  offi- 
cers of  the  city  of  Fergus  Falls  out  of  the 
city  funds  as  a  loan  to  him  from  the  city. 
The  bank  had  no  interest  in  the  mortgage, 
but  simply  held  it  in  trust  for  the  city,  and 
afterwards,  in  1896,  executed  and  delivered 
to  the  city  a  declaration  of  trust  to  that  ef- 
fect. In  1898  the  bank  duly  assigned  the 
mortgage  to  the  city,  which  assignment  was 
duly  recorded.  After  executing  the  mort- 
gage, in  1891,  Bell  and  wife  deeded  the  prop- 
erty to  one  George  Duryee,  and  finally  the 
premises  were  conveyed  to  defendant  in  1892. 
On  the  question  of  notice  of  the  mortgage  by 
defendant  when  it  purchased  the  property 
the  court  found  as  follows:  "That  said  de- 
fendant, the  Fergus  Falls  Hotel  Company, 
at  the  time  of  the  making  and  delivery  of 
said  last-described  deed,  and  at  all  times 
thereafter,  had  actual  notice  and  knowledge 
of  the  existence  of  said  mortgfige,  and  at  all 
times  prior  to  the  beginning  of  this  action, 
in  all  its  dealings  with  plaintiff  in  reference 
thereto,  said  defendant  recognized  and  ad- 
mitted said  mortgage  as  a  valid  and  subsist- 
ing lien  upon  the  property  described;  that 
said  mortgage  was  fully  considered  and  taken 
into  account  by  said  defendant  in  its  negotia- 
tions for  the  purchase  of  said  premises  and 
in  arriving  at  the  purchase  price  to  be  paid 
therefor."  The  court  further  found  that  the 
property  was  sold  for  the  1893,  1894.  and 
1895  taxes,  and  that  respondent  was  forced 
to  pay  $1,847  to  protect  the  property  from 
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loss  uader  tax  judgments ;  that  the  taxes  of 
1897  were  not  paid,  and  the  property  was 
sold  for  the  same  in  May,  1809.  it  is  further 
found  that  on  the  30th  day  of  April,  1895, 
the  principal  was  extended  for  the  period  of 
five  years,  at  request  of  appellant.  The  in- 
terest was  paid  by  appellant  up  to  the  23d 
day  of  September,  1896.  As  conclusions  of 
law:  That  defendant  was  indebted  to  the 
plaintiff  in  the  full  amount  of  the  principal, 
interest,  and  taxes  paid,  and  that  the  prop- 
erty be  sold  to  satisfy  the  same. 

1.  Section  31,  chap.  5,  of  the  Special  Laws 
of  1883  provides :  "No  money  shall  be  paid 
out  of  Uie  city  treasury,  except  for  princi- 
pal or  interest  on  bonds,  unless  such  pay- 
ments shall  be  authorized  by  a  vote  of  the 
city  council,  and  shall  then  be  drawn  out  only 
upon  orders  signed  by  the  mayor  and  coun- 
tersigned by  the  city  clerk,  which  orders  shall 
specify  the  purpose  for  which  they  are  drawn 
out,  and  the  fund  out  of  which  they  are  pay- 
able and  the  name  of  the  person  in  whose 
favor  they  may  be  drawn,  and  may  be  made 
payable  to  the  order  of  such  person."  The 
order  upon  which  the  city  treasurer  paid  out 
the  money  (Exhibit  5)  is  as  follows: 

Fergus  Falls,  Minn., 
Sept.  23,  1890. 
Please  pay  to  C.  D.  Wright  ten  thousand 
dollars  out  of  the  permanent  fund  belonging 
to  the  city  of  Fergus  Falls. 

E.  Shaver,  Acting  Mayor. 
Wm.  Hoeiiing,  Clerk  pro  tern. 
To  F.  J.  Evans,  City  Treasurer.  • 
$10,000. 

Defendant  objected  to  the  introduction  of 
this  order  in  evidence  upon  the  ground 
that  it  was  void  on  its  face,  not  show- 
ing the  purpose  for  which  the  order 
wa«  drawn.  The  objection  was  overruled, 
and  the  order  received.  This  ruling  is 
assigned  as  error.  Counsel  for  the  ap- 
pellant take  the  position  that  the  order 
was  void  for  the  reason  assigned,  that  it 
would  afford  the  city  treasurer  no  protection 
if  he  paid  out  the  city's  money  on  such  an 
order,  and  for  that  reason  the  city  cannot 
predicate  any  rights  upon  it.  Admitting 
that  the  officials  of  the  city  council  issued  a 
void  order,  and  would  be  liable  for  so  doing, 
and  that  the  city  treasurer  paid  out  the  mon- 
ey without  authority,  and  that  the  order 
would  not  protect  him,  this  only  goes  to 
show  that  the  money  was  obtained  from  the 
city  by  an  indirect  and  illegal  manner, 
through  the  acts  of  its  officers.  The  main 
issue  to  be  determined  in  this  case  was 
whether  the  city  had  loaned  the  money,  and 
could  call  into  action  the  powers  of  the 
courts  to  enforce  the  collection  of  the  debt. 
It  is  immaterial  whether  the  money  was  ob- 
tained upon  an  order  void  upon  its  face  or 
regular  upon  its  face.  Neither  is  it  mate- 
rial whether  the  officers  were  acting  in  good 
faith,  as,  no  doubt,  they  were.  The  only 
purpose  of  introducing  the  order  was  to 
show  that  the  money  was  paid  out  of  the 
city  treasury,  and  it  was  properly  received. 

2.  Appellant  claims  that  there  was  no  evi- 
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dence  to  justify  the  finding  that  the  city 
ever  loaned  the  money  to  Bell,  conceding 
that  he  received  the  benefit  of  it.  The  argu- 
ment is  based  upon  two  propositions:  (1) 
That,  the  order  being  void,  the  city  treasur- 
er had  no  right  to  pay  it,  and  charge  the 
amount  to  the  city.  The  act  being  void,  no 
money  of  the  city  passed.  (2)  That  the 
money  coming  to  the  treasurer  was  deposit- 
ed in  the  banks  in  open  account,  subject  to 
the  treasurer's  check;  that  the  city  had  na 
money  on  deposit,  but  had  parted  with  its. 
title  to  the  banks,  upon  the  theory  that  the 
bank  acquired  title  to  the  money  deposited 
on  open  account.  This  may  be  technically 
true  as  a  result  of  the  method  of  bookkeep- 
ing ;  nevertheless,  by  means  of  the  order,  and 
a  check  drawn  on  the  city  funds  in  the  bank, 
$10,000  of  the  city's  money  was  drawn  out, 
and  paid  over  to  the  use  of  Bell.  This  was 
the  ultimate  fact  foimd  by  the  court>  and 
the  evidence  is  conclusive. 

3.  Again,  it  is  urged  that  the  city,  having 
no  power  to  make  the  loan,  cannot  evoke  the 
powers  of  the  courts  in  collecting  it.  The 
city  certainly  had  no  authority  to  loan  this 
money.  The  act  was  not  within  its  charter 
powers ;  but  it  does  not  follow  that  the  city 
cannot  recover  it.  It  is  true  that  the  doc- 
trine of  ultra  vires  is,  and  ought  to  be,  rig- 
idly  enforced  in  favor  of  a  municipal  corpo- 
ration in  order  to  protect  its  taxpayers 
from  being  plundered  by  the  unlawful  acts 
of  its  officers.  But  when,  as  in  this  case,  a 
municipal  corporation  is  seeking  to  have  re- 
stored to  its  treasury  money  taken  there- 
from  under  color  of  an  ultra  vires  contract, 
it  does  not  lie  in  the  mouth  of  the  benefi- 
ciary of  the  wrongful  act,  or  of  his  assignee 
with  notice,  to  say  that  a  lien  securing  the 
payment  or  return  of  the  money  is  void  be- 
cause the  money  was  obtained  by  virtue  of  a 
void  contract;  otherwise,  the  wrongdoer 
would  be  permitted  to  take  advantage  of  his 
own  wrong  to  the  injury  of  innocent  taxpay- 
ers. There  can  be  no  question  about  the 
city's  power  to  collect  from  Bell  if  he  were 
alive  and  solvent,  under  the  decision  in 
Chaska  v.  Hedman,  53  Minn.  525,  55  N.  W. 
737,  and  there  is  no  distinction  in  principle 
between  that  case  and  this.  That  decision 
rests  upon  the  theory  that  the  contract  on 
the  part  of  the  city  by  which  it  paid  $500  for 
the  establishment  of  a  shoe  factory  was  void, 
being  beyond  its  powers.  The  corporation, 
as  such,  had  no  power  to  make  it,  and  its 
officers  had  no  power  to  bind  it.  The  money 
having  been  paid  without  authority,  its  pay- 
ment was  not  a  corporate  act,  and  the  corpo- 
ration  could  recover  the  money.  The  prin- 
ciple applied  in  that  case  is  not  changed  by 
the  effect  of  Cr.  Code,  §§  136,  369,  370. 
Those  sections  apply  to  public  officers,  but 
can  have  no  application  to  the  city  as  such. 
The  general  rule  that  the  law  leaves  the  par- 
ties to  an  illegal  transaction  where  it  finds 
them  has  no  application.  The  officers  of  the 
city  are  not  the  city.  The  city  cannot  be 
bound  by  the  unlawful  acts  of  its  officers  in 
paying  out  its  money.  And,  if  the  city  may 
recover  the  money  from  those  who  received 
it,  why  may  it  not  foreclose  the  mortgage,  it 
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bang  impoBstble  to  secure  the  money,  or  any 
part  of  it,  in  any  other  way?  There  is  no 
difference  in  principle  between  the  two  rem- 
edies. The  city  is  only  recovering  what  it 
can  of  the  funds  illegally  taken  from  its 
treasury.  The  defendant  cannot  complain. 
It  bought  the  property  with  notice  of  the 
city's  claim  and  lien.  It  is  in  no  worse  posi- 
tion than  if  the  loan  had  been  made  by  a 
private  party.  And  it  would  be  inequitable 
to  permit  it  to  benefit  by  the  illegal  act  of 
the  city  officials  under  such  circumstances. 
This  right  of  a  municipal  corporation  to  en- 
force its  claims  under  such  circumstances 
has  been  recpgnized  or  applied  in  the  follow- 
ing cases:  Dcering  d  Co.  v.  PetersoUf  75 
Minn.  118,  77  N,  W.  668;  Union  Nat,  Bank 
▼.  Matthews,  98  U.  S.  621,  25  L.  ed.  188; 
Buffalo  V.  Balcom,  134  N.  Y,  532,  32  N.  E. 
7;  Hap  v.  Alexandria  d  W.  R.  Co.  20  Fed. 
Rep.  15. 
Order  affirmed. 

IiOTely,  J.,  absent,  took  no  part. 


J.,  dissenting: 
I  dissent.    My  reason  for  doing  so  is  not 
that  I  do  not  share    the  sympathy    of  my 
brethren  for  the  city  of  Fergus  Falls  and  its 
taxpayers,  but  because  the  conclusion  reached 
by  them  is  not  in  harmony  with  the  law  as 
we  find  it  in  the  books,  and  is  subversive  of 
the  best  interests  of  taxpayers  and  munici- 
palities generally.    The  decision  will  tend  to 
encourage  public  officials  inclined  in  that  di- 
rection  in  the  notion  that  public  funds  may 
be  lawfully  invested  in  private  enterprises, 
and  establish  a  rule  that,  although  a  crime  to 
so  divert  such   funds,  the  legality  of   the 
transaction  can  be  called  in  question    in  a 
civil  action  only  when  the  interests  of  the 
mnnicipality  demand  that  it  be  impeached. 
The  public  interests  would  be  best  subserved 
by  a  square,  blunt  decision  that  public  funds 
cannot  be  so  used,  and  that  contracts  of  this 
kind  are  a  nullity,  and  cannot  be  enforced. 
There  is  no  controversy  or  dispute  as  to  the 
facts.    The  complaint  alleges,  and  the  court 
bdov  found,  that  the  city  of  Fergus  Falls 
loaned  to  one  Dawson  Bell  the  sum  of  $10,- 
000,  to  be  repaid  in  five  years,  with  interest 
at  the  rate  of  2  per  cent  per  annum.     At  the 
time  of  the  loan  Bell  owned  the  real  proper- 
ty described  in  the  complaint,  and  executed 
to  C  D.   Wright,   iji  trust  for  the  city,   a 
mortgage  thereon  as  security  for  such  repay- 
ment.   Wright    subsequently   assigned    the 
mortgage  to  the  city,  and  it  now  seeks  to 
foreclose  it.     Bell  is  dead.     Defendant  hotel 
company  has  succeeded   to  his  title  to  the 
property,  but  did  not,  in  the  purchase  there- 
of, assume  or   agree  to  pay  the  mortgage 
debt.    It  does  not  appear  that  the  money  so 
loaned  Bell  was  used  in  the  purchase  or  im- 
provement of  the  mortgaged  property.  From 
auv^ht  that  appears,  the  loan  was  an  ordinary 
hii«ine.s8  transaction,  and  the  city  offers  no 
su<;;T)pf;tion  that  its  officers  exceeded  their  au- 
thority, but.  on  the  contrary,  affirms,  adopts, 
•nd  approves  their  conduct.     The  real  ques- 
tion in  the  esse  is  whether  municipal  corpo- 
ratioriji  of  this  state  can  engage  in  the  loan- 
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ing  business,  and  as  this  question  is  an- 
swered so  should  the  case  be  decided.  It  is 
generally  understood  that  such  corporations 
are  limited  and  restricted  in  their  contracts 
and  dealings  to  matters  essential  to  the  good 
•order  and  government  of  the  municipality 
and  the  comfort  and  welfare  of  the  inhabi- 
tants. Contracts  with  individuals  in  the  in- 
terests of  private  affairs  are  beyond  their  au- 
thority, and  void.  This  rule  is  one  univer- 
sally recognized  and  applied.  That  the  con- 
tract involved  in  this  case  was  one  with  an 
individual,  and  in  the  interests  of  private  af- 
fairs, is  not  disputed.  That  the  loan  of  pub- 
lic funds  to  further  and  promote  private  ob- 
jects and  interests  is  against  the  best  inter- 
ests of  the  municipality  whose  funds  are  so 
loaned,  and  against  public  policy,  cannot  for 
a  moment  be  doubted.  That  such  a  trans- 
action is  not  only  beyond  the  le^timate  au- 
thority and  power  of  the  municipality,  and, 
in  this  state,  a  palpable  violation  of  positive 
law,  cannot  be  denied.  Yet  this  court  sol- 
emnly declares  the  same  a  valid  and  enforce- 
able contract  and  transaction. 

The  rigor  of  the  old  rule  of  ultra  vires  has 
been  much  relaxed  of  late  years,  especially 
as  to  private  corporations,  and  the  doctrine 
of  estoppel  is  now  often  applied  to  the  end 
that  justice  may  be  done.  As  to  contracts 
merely  ultra  vires, — that  is,  contracts  not 
within  the  express  or  implied  delegated  au- 
thority of  the  corporation, — the  doctrine  of 
estoppel  is  applied  to  prevent  a  party  who 
has  received  the  benefit  of  a  part  perform- 
ance from  setting  up  want  of  authority  in 
the  corporation  as  a  defense  to  a  perform- 
ance on  his  part.  And  perhaps  this  doctrine 
has  been  applied  in  some  cases  for  a  like  pur- 
pose where  the  contract  is  not  only  ultra 
vires,  but  illegal,  because  prohibited  by 
law.  But  the  great  preponderance  of  the 
authorities  hold  the  illegal  contract  wholly 
void,  and  incapable  of  ratification.  1  Beach, 
Pub.  CJorp.  217,  218,  248 ;  OttOAva  v.  Carey, 
108  U.  S.  110,  27  L.  ed.  669,  2  Sup.  Ct.  Rep. 
361;  Smith  v.  Newburgh,  77  N.  Y.  130;  Mc- 
Donald V.  New  York,  68  N.  Y.  23,  23  Am. 
Rep.  144 ;  LeuHs  v.  Shreveport,  108  U.  S.  282, 
27  L.  ed.  728,  2  Sup.  Ct.  Rep.  634 ;  Jefferson 
County  Supers,  ▼.  Arrighi,  54  Miss.  668; 
Oregonian  R.  Co.  v.  Oregon  R.  d  Nov.  Co.  10 
Sawy.  464,  22  Fed.  Rep.  245;  10  Sawy.  472, 
23  Fed.  Rep.  232.  Such  contracts  are  on  a 
par  with  illegal  contracts  between  individu- 
als, and  possess  no  greater  virtue  because 
made  by  a  corporation.  And  the  rule  is,  as 
I  understand  it,  that,  whether  partly  per- 
formed or  not,  they  are  utterly  void,  and 
cannot  be  enforced.  See  authorities  supra, 
and  1  Beach,  Pub.  Corp.  217  et  seq.;  Sutro 
V.  Pettit,  74  Cal.  332,  16  Pac.  7.  Says 
Blackburn,  J.,  in  [Riehe  v.  Ashbury  R.d  Car- 
riage Co.]  L.  R.  9  Exch.  244,  262:  "I  do  not 
entertain  any  doubt  that  if,  on  the  true  con- 
struction of  a  statute  creating  a  corporation, 
it  appears  to  be  the  intention  of  the  legisla- 
ture, expressed  or  implied,  that  the  corpora- 
tion shall  not  enter  into  a  particular  con- 
tract, every  court,  whether  of  law  or  equity, 
is  bound  to  treat  a  contract  entered  into 
contrary  to  the  enactment  as  illegal^  and 
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therefore  wholly  void."  The  right  of  the 
city  of  Fergus  Falls  to  collect  and  expend 
public  money  is  limited  by  the  act  of  the  leg- 
islature creating  it  to  public  purposes,  and 
a  diversion  of  such  funds  to  a  private  pur- 
pose is  not  only  beyond  its  delegated  author- 
ity, but  palpably  against  public  policy,  and 
should  for  this  reason,  if  for  no  other,  be 
held  void.  But  such  a  diversion  of  public 
funds  is  expressly  made  a  felony  by  §  369  of 
our  Penal  Code,  and  this  renders  the  trans- 
action wholly  illegal,  irrespective  of  other 
considerations.  But  my  brethren  say  that 
the  city  is  not  responsible  for  the  unlawful 
acts  of  its  officers.  This  may  be,  and  doubt- 
less is,  true,  as  a  general  proposition  of  law, 
but  cannot  be  true  when  applied  to  a  city 
attempting  to  enforce  a  contract  which  is 
the  result  and  grows  out  of  such  unlawful 
conduct.  If  a  municipality  departs  from  its 
true  character,  and  enters  into  competition 
with  money  loaners,  it.  must  submit  to  the 
law  applicable  to  the  business  thus  engaged 
in.  It  is  elementary  that  a  principal  can- 
not adopt  or  ratify  a  contract  made  by  his 
agent  in  violation  of  his  authority  in  part 
and  reject  it  in  part.  If  the  principal  rati- 
fy such  a  contract,  he  must  take  it  clothed 
with  such  virtues  and  benefits  as  it  is  pos- 
sessed of,  and  burdened  with  such  inequities 
and  illegal  features  as  the  transaction  giving 
it  existence  surrounds  it.  1  Am.  &  Eng. 
Enc.  Law,  p.  1192,  and  cases  cited.  A  munici- 
pal corporation  cannot  enter  the  field  of 
commercial  enterprises  without  subjecting 
itself  to  all  commercial  laws  and  usages. 
In  Newberry  v.  Fox,  37  Minn.  141,  33  N.  W. 
333,  this  court  said:  "The  doctrine  of  ultra 
vires  has  with  good  reason  been  applied 
with  greater  strictness  to  mimicipal  bodies 
than  to  private  corporations.  ...  A 
different  rule  would,  in  effect,  vastly  endan- 
ger the  power  of  public  agents  to  bind  a  mu- 
nicipality by  contracts  not  only  unauthor- 
ized, but  prohibited,  by  laW.  It  would  tend 
to  nullify  the  limitations  and  restrictions 
imposed  with  respect  to  the  powers  of  such 
agents,  and  to  a  dangerous  extent  expose 
the  public  to  the  very  evils  and  abuses  which 
such  limitations  are  designed  to  prevent.'' 
Judge  Dillon  says:  "The  history  of  the 
workings  of  municipal  bodies  has  demon- 
strated the  salutary  nature  of  this  principle, 
and  that  it  is  the  part  of  true  wisdom  to 
keep  the  corporate  wings  clipped  down  to 
the  lawful  standard."  [1  Dill.  §  457,  p, 
528.]  But  the  law  of  ultra  vires,  as  ap- 
plied to  contracts  merely  in  excess  of  corpo- 
rate power,  is  not  the  law  by  which  this  case 
should  be  judged.  We  have  the  additional 
element  of  illegality,  and  the  law  with  re- 
spect to  illegal  contracts  should  control. 
Comvn,  in  his  work  on  Contracts,  lays  down 
the  law  as  follows:  "And  this  distinction 
is  taken  in  the  books,  namely,  where  the  ac- 
tion is  in  aflirniance  of  an  illegal  contract, 
the  object  of  which  is  to  enforce  the  perform- 
ance of  an  engagement  prohibited  by  law, 
clearly  such  an  action  can  in  no  case  be 
maintained ;  but  when  the  action  proceeds  in 
disaffirmance  of  such  a  contract,  and,  in- 
stead of  endeavoring  to  enforce  it,  presumes 
50  L.  R.  A. 


it  to  be  void,  and  seeks  to  prevent  the  de- 
fendant from  retaining  the  benefit  which  he 
derived  from  an  unlawful  act,  then  it  is  con^ 
sonant  to  the  spirit  and  policy  of  the  law 
that  plaintiff  should  recover."     This  is  the 
law  to-day,  and  is  supported  by  the  great 
weight  of  authority.    It  applies  to  this  case, 
because  the  transaction  here  in  question  is 
not  only  illegal  as  against  public  policy,  but 
illegal  because  a  violation  of  law.    See  Wis- 
consin V.  Torinus,  24  Minn.  332;  Bisbee  v. 
McAUen,  39  Minn.  143,  39  N.  W.  299.     In 
Henderson  ▼.  Sibley  County,  28  Minn.  515» 
UN.  W.  91,  and  Ohaska  v.  Sedman,  5a 
Minn.  525,  55  N.  W.  737,  the  unlawful  con- 
tract and  the  illegal  acts  of  the  public  offi- 
cers were  repudiated,  and  the  action  was  to 
recover  back  the  money  unlawfully  taken 
from    the    treasury.      This    same    remedy 
should  have  been  resorted  to  by  the  plaintiff, 
instead  of  attempting  to  ratify  and  confirm 
the  illegal  conduct  of  ite  officers.  My  breth- 
ren make  no  attempt  to  distinguish  this  case 
from  Wisconsin  v.   Torinus,  24  Minn.   332,. 
which  is  directly  in  the  teeth  of  their  deci- 
sion.   Neither  do  they  explain  why  there 
should  be  a  departure  from  Bisbee  v.  Mc Al- 
len, 39  Minn.  143,  39  N.  W.  299.     In  that 
case  there  was  a  sale  of  groceries  and  provi- 
sions, and  t^e  defendant  pleaded  as  a  de- 
fense to  an  action  to  recover  the  purchase 
price   thereof   that  plaintiff's   weights    and 
measures  by  which  the  goods  were  sold  had 
not  been  sealed  and  tested  as  required  by  the 
statute  of  the  state.    The  court  held  the 
transaction  illegal,  and  that  plaintiff  could 
not  recover.     There  was  no  attempt  to  ap- 
ply the  doctrine  of  estoppel  in   that   case, 
though   equily  and  good   conscience   would 
seem  to  have  justified  its  application,  if  it 
can  be  justified  in  this  case.     The  transac- 
tion involved  in  this  case  was  void  ab  initio 
because  of  its  illegality,  and  I  submit  that 
life  could  not  be  infused  into  it  by  even  a 
most  vigorous  application  of  the  doctrine  of 
estoppel.     1  Am.  &  Eng.  Enc.  Law,  pp.  1182 
€t  scq.     The  case  of  Montgomery  v.  Mont- 
gomery d  W,  PI.  Road  Co,  31  Ala.  76,  is  di- 
rectly in  point.    It  is  there  said :  "It  is  fur- 
ther uri^ed  in  favor  of  the  maintenance  of 
this  action  that,  inasmuch  as  the  plankroad 
company  has  had   the  benefit  of   the   city   ^ 
bonds,  and  obtained  them  on  the  faith  of  the 
contract  which  is  the  subject  of  this  suit, 
the  obligors  in  this  bond  should  be  held  es- 
topped from  disputing  the  authority  of  the 
city  to  make  the  contract.     If  this  doctrine 
be  established  then  corporations,  no  matter 
how  limited  their  powers,  may  make  them- 
selves omnipotent.     They  have  only  to   in- 
duce persons  to  contract  with  them  beyond 
the  scope  of  their  powers,  and  their    very 
usurpations   have   the   effect  of   conferring 
powers    on    them     which    the    legislature 
have  withheld.     A  proposition  so  erroneous 
can  scarcely  need  argument  to  overturn  it. 
See,  on  this  point,  Pennsylvania,  D.   <f-    M. 
Stcarft  Nav.  Co.  v.  Dandridge,  8  Gill  &  J.  248, 
249,  320,  29  Am.  Dec.  543,  and  authorities  cit-. 
ed;   Albert  v.  Baltimore  Sav.  Bank,  1    Md. 
Ch.  407,  413;  Smith  v.  Alabama  Life  /«.?.  <t 
T.  Co.  4  Ala.  558;  Hodges  v.  Buffalo,  2  De- 
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nio,  110;  Life  d  Fire  Ins.  Co.  v.  Mechanic  P. 
Ins,  Co,  7  Wend.  31 ;  New  York  Firemen  Ins, 
Co.  T.  Ely,  5  Conn.  560,  13  Am.  Dec.  100. 
It  will  be  remembered  that  in  this  case  it  is 
the  corporation  itself  which  sues.  The  suit 
is  an  attempt  to  enforce  a  contract  which 
the  corporation  had  no  authority  to  make, 
save  as  above  indicated.  We  cannot  apply 
the  doctrine  of  estoppel  to  such  a  case  as 
this." 

Defendant  is  not  estopped  from  denying 
the  validity  of  the  mortgage  merely  because 
it  succeeded  to  Bell's  title  to  the  property. 
Calkine  v.  Copley,  29  Minn.  471,  13  N.  W. 
904:  Oerdine  v.  Menage,  41  Minn.  417,  43 
X.  W.  91.  Farmer  v.  8t.  Paul,  65  Minn.  176, 
33  Ll  R.  A.  199,  67  N.  W.  990,  is  not  in  point. 
It  appeared  in  that  case  that  the  city  of  St. 
Paul  was  liable  for  the  care  and  support  of 
persons  committed  to  prison  by  the  munici- 
pal court  of  that  city.  Such  prisoners  were 
committed  to  the  House  of  Good  Shepherd, 
which  was  not  a  public  prison  or  workhouse, 
ind  the  court  held  the  contract  between  the 
city  and  the  persons  in  charge  of  such  House 
of  Good  Shepherd  for  the  support  of  such 
prisoners  to  be  unauthorized,  but  very  prop- 
erly held  that  it  was  only  "technically  ille- 


gal;" thte  result  no  doubt  being  founded  on 
the  fact  of  the  liability  of  the  city  to  pay  the 
expense  of  such  persons  at  some  proper  place 
of  cohfinement,  and  no  illegal  obligation  was 
in  any  way  created.  Neither  is  the  case  of 
William  Deering  d  Co.  v.  Peterson,  75  Minn. 
118,  77  N.  W.  568,  in  point.  In  that  case  it 
appears  that  the  legislature  had  authorized 
the  loan  of  seed  grain  to  farmers  who  had 
lost  their  crops  by  hail,  and  the  contract  in- 
volved ^as  made  and  entered  into  in  accord- 
ance with  the  requirements  and  commands  of 
the  statutes,  and  not,  as  in  this  case,  in  vio- 
lation thereof.  This  court,  subsequent  to 
the  date  of  the  contract,  declared  the  seed- 
grain  law  unconstitutional,  thereby  render- 
ing the  contract,  as  said  in  Farmer  v.  8t, 
Paul,  66  Minn.  176,  33  L.  R.  A.  199,  67  N.  W. 
990,  "technically  illegal." 

For  these  reasons  I  think  the  order  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  gfanted.  If  this  decision  be  followed 
in  the  future,  cities,  towns,  and  villages  of 
this  state  may  understand  that  it  is  lawful 
to  appropriate  funds  from  the  public  treas- 
ury for  investment  in  boot  and  shoe  facto- 
ries, brick  yards,  and  hotels  and  lunch  coun- 
ters. 
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1.  A  1»«ld  covenant  In  restraint  of 
trade,  for  which  there  is  no  other  considera- 
tion than  the  payment  of  money  for  the  ob- 
ligation itself,  without  any  purchase  of  the 
basiness.  practice,  trade,  or  plant  of  the 
covenantor,  la  void. 

S.  A  eontraet  to  ereate  a  monopoly  In 
any  eontnAOdlty  of  eomnion  utility  or 
of  common  consumption  or  use  among  the 
people,  or  even  of  considerable  utility  or  con- 
Bomption,  is  affainat  public  policy*  whether 
tach  commodity  be  one  of  the  common  neces- 
•arles  of  life  or  not. 

S.  A  eontraet  by  tlie  o^rner  of  an  lee 
maelilne  to  discontinue  tbe  mann- 
faetnre  of  lee  in  a  certain  town  for  the 
term  of  five  years,  when  made  without  any 
•ale  of  his  business  and  In  consideration  of 
psymcaits  by  the  owner  of  the  only  other  ice 
plant  in  the  place,  in  which  there  is  a  de- 

NoT». — ^For  contract  in  restraint  of  trade 
without  limitation  of  place,  see  Gamewell  Fire 
Alarm  Teleg.  Co.  ▼.  Crane  (Mass.)  22  L.  R.  A. 
97^,  and  note. 

For  restraint  throaghout  whole  country,  see 

Ufkin  Rule  Co.  v.  Fringeli  (Ohio)  41  L.  R.  A. 

185-  and  Anchor  Electric  Co.  v.  Hawks  (Mass.) 

41  L.  R  A.  189. 

For  partial   restraint  of  trade,  see  Western 

Wooden  Ware  Asso.  v.   Starkey   (Mlcb.)    11  L. 

It.  A.  503 :  Cowan  v.  Falrbrother  (N.  C.)  32  L. 

K.  A  829;  Trenton  Potteries  Co.  ▼.  Ollphant 

<N'.  J.  Eg.)  46  L.  R.  A.  255 :  and  Stovall  v.  Uc- 

Cotchen  (Ky.)  47  L.  B.  A.  287. 

»  L.  R.  A. 


mand  for  ice  sufficient  to  consume  and  render 
marketable  tbe  output  of  both  factories,  Is 
▼old  as  against  public  policy  because  of  the 
restraint  upon  trade  and  the  creation  of  a 
monopoly  In  the  supplying  of  ice  within  that 
town. 

(June  14.  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Tuscaloosa  Law  and  Equity 
Court  in  favor  of  plaintiflf  in  an  action 
brought  to  recover  the  amount  provided  by 
contract  for  plaintiff's  omission  to  operate 
his  ice  plant  for  a  specified  time.  Re^ 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fitta  A  Fitta,  for  appellant: 

When  one  engaged  in  any  business  or  oc- 
cupation sells  out  his  stock  in  trade  and 
goodwill,  or  his  professional  practice,  he  may 
contract  with  the  purchaser  and  bind  him- 
self not  to  engage  in  the  same  vocation  in 
the  same  locality  for  a  time  named. 

2  Beach,  Modern  Law  of  Contracts,  p. 
2046,  §  1575;  Rohhins  v.  Webb,  68  Ala.  399; 
Moses  V.  Hcott,  84  Ala.  608,  4  So.  742; 
Moore  d  H.  Hardtcare  Co.  v.  Toirrrs  Hard- 
ware  Co.  87  Ala.  206,  6  So.  41;  Howard  v. 
Taylor,  90  Ala.  241,  8  So.  36;  McCurry  v. 
Gibson,  108  Ala.  451,  18  So.  806;  Hmalley  v. 
Greene,  52  Towa,  241,  3  N.  W.  78;  Halde- 
man  v.  Simonton.  55  Iowa,  144,  7  N.  VV. 
493;  Martin  v.  Murphy.  129  Ind.  404,  28  N. 
E.  1118;  Cook  v.  Johnson,  47  Conn.  175,  36 
Am.  Rep.  64;  Francisco  v.  Smith.  143  X.  Y. 
488,  38  N.  E.  980:  Grow  v.  Selifjman.  47 
Mich.  007,  41  Am.  Rep.  737,  11  N.  W.  404. 

The  extent  of  the  rule  is  no  greater  than 
this. 
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Diamond  Match  Co.  v.  Roeher,  M>6  N.  Y. 
473,  UO  Am.  Rep.  4G4,  13  N.  E.  419;  Leslie 
V.  Lorillardy  110  N.  Y.  619,  1  L.  R.  A.  456, 
18  N.  E.  363;  French  v.  Parker,  16  R.  1. 
219,  14  Atl.  870;  Handforth  v.  Jackson,  150 
Mass.  149,  22  N.  E.  634. 

The  rule  of  restriction  by  time  or  terri- 
tory, invoked  in  defense  of  the  contract  here 
sued  on,  is  no  longer,  if  it  ever  was,  the 
test  of  validity. 

2  Beach,  Modern  Law  of  Contracts,  i 
1569,  pp.  2036,  2037;  Nester  v.  Continental 
Breiving  Co,  161  Pa.  473,  24  L.  R.  A.  247, 
29  Atl.  102. 

All  compacts  between  ^merchants,  specula- 
tors, or  any  class  of  men  to  elevate  or  de- 
press the  market  are  injurious  to  the  pub- 
lic interest,  and  in  restraint  of  trade.  When 
such  a  purpose  is  apparent  in  a  contract,  it 
strikes  the  agreement  with  nullity. 

9  Am.  &  Eng.  £nc.  Law,  p.  895. 

A  combination  between  dealers  in  «.  neces- 
fiary  commodity  to  control  and  enhance  the 
price  by  preventing  competition  in  the  sale 
thereof,  or  by  decreasing  the  production,  or 
by  withholding  it  from  the  market,  or  other 
legitima^te  means,  is  contrary  to  public  pol- 
icy. 

Clark,  Confer,  p.  458;  More  v.  Bennett, 
140  111.  69,  15  L.  R.  A.  361,  29  N.  E.  888; 
Santa  Clara  Valley  Mill  d  Lumber  Co,  v. 
Hayes,  76  Cal.  387,  18  Pac.  391;  Hooker  v. 
Vandetoater,  4  Denio,  349,  47  Am.  Dec.  258; 
Stanton  v.  Allen,  5  Denio,  434,  49  Am.  Dec. 
282;  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666;  India  Bagging  Asso.  v.  Kock, 
14  La.  Ann.  164;  Texas  Standard  Oil  Co.  v. 
Adoue,  83  Tex.  650,  15  L.  R.  A.  59.8,  19  S. 
W.  274;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159;  Craft 
V.  McConoughy,  79  III.  346,  22  Am.  Rep. 
171 ;  Chapin  v.  Brown  Bros.  83  Iowa,  156, 
12  L.  R.  A.  428,  48  N.  W.  1074;  Amot  v. 
Fittslon  d  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  Hester  v.  Continental  Brewing 
Co.  161  Pa.  473,  24  L.  R.  A.  247,  29  Atl. 
102;  Field  Cordage  Co.  v.  t^aiiondl  Cordage 
Co.  6  Ohio  C.  C.  615;  Oliver  v.  Gilmore,  52 
Fed.  Rep.  502. 

Messrs.  Foster  A  Oliver,  for  appellee: 

A  contract  in  restraint  of  trade  is  not  un- 
lawful if  it  is  not  unreasonable,  and  not  nec- 
essarily injurious  to  the  public. 

Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484, 
23  L.  R.  A.  639,  28  Atl.  973 ;  Greenhood,  Pub. 
Pol.  rule  543;  Pollock,  Contr.  311;  Clark, 
Contr.  453,  459,  460;  Oregon  Steam  Nav. 
Co.  V.  Wifhsor,  20  Wall.  64,  22  L.  ed.  315; 
United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Matthews  v.  Associated  Press, 
136  N.  Y.  333,  32  N.  E.  981;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60  Am. 
Rep.  464,  13  N.  E.  419;  Printing  d  Numer- 
ical Registering  Co.  v.  Sampson,  L.  R.  19 
£q.  465. 

The  contract  which  is  the  foundation  of 
this  action  is  not  in  unlawful  restraint  of 
trade. 

Sharp  V.  Whiteside,  19  Fed.  Rep.  156, 
note;  Handforth  v.  Jackson,  150  Mass.  149, 
22  N.  E.  634;  Leslie  v.  LoHllard,  110  N.  Y. 
519,  1  L.  R.  A.  456,  18  N.  E.  363;  Hodge  ▼. 
^0  L.  R.  A. 


Sloan,  107  N.  Y.  244,  17  N.  E.  335;  French 
V.  Parker,  16  R.  1.  219,  14  Atl.  870;  Aa- 
tionaX  Benefit  Co.  v.  Union  Hospital  Co.  45 
Minn.  272,  11  L.  R.  A.  437,  47  N.  W.  806; 
Norton,  Bills  &  Notes,  274;  Re  Coming,  51 
Eed.  Rep.  205 ;  Re  Terrell,  51  Fed.  Rep.  213. 

If  there  is  one  thing  more  than  any  other 
which  public  policy  requires,  it  is  that  men 
of  full  age,  and  competent  undei^tanding, 
shall  have  the  utmost  liberty  of  contracting, 
and  that  contracts,  when  entered  into  freely 
and  voluntarily,  shall  be  held  good,  and 
shall  be  enforced  by  courts  of  justice. 

Rouaillon  v.  RousilUm,  L.  R.  14  Ch.  Div. 
351. 

The  parties  had  in  contemplation  nothing 
more  than  the  obviating  of  a  ruinous  compe- 
tition. 

If  such  was  the  purpose,  the  contract  was 
legal  and  should  be  enforced. 

Greenhood,  Pub.  Pol.  rule  643;  Oakdale 
Mfg,  Co.  V.  Garst,  18  R.  I.  484,  23  L.  R,  A. 
639,  28  Atl.  973. 

MoOlellan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

B.  H.  Williams  is  plaintiff,  and  the  Tusca- 
loosa Ice  Manufacturing  Company  is  defend- 
ant,  in  this  action.    The  complaint   is  as 
follows:     *'The  plaintiff  claims  of  the  de- 
fendant the  sum  of  $325  with  interest  from 
the  1st  day  of  September,  1898,  aa  damages 
for  the  breach  of  a  contract  or  agreement 
entered  into  between  the  plaintiff  and  de- 
fendant on,  to  jvit  the  1st  .day  of  January, 
1898,  in  substance  as  follows:     This  agree> 
ment,  made   and   entered  into   between  the 
Tuscaloosa  Ice  Mfg.  Co.,  of  whidi  Henry  B. 
Gray  is  president,  of  the  first  part,  and  B. 
H.  Williams,  sole  owner  of  an  ice  machine 
located  near  the  Alabama   Great   Southern 
Railroad  depot,  at  Tuscaloosa,  Ala.,  of  the 
second  part,  witnesseth  that  the  party  of  the 
first  part,  for  and  in  consideration  of  the 
covenants  of  the  party  of  the  second  part 
hereinafter  mentioned,    agrees    to    pay   the 
party  of  the  second  part  the  sum  of  eia:ht 
hundred    and    seventy-five    dollars    ($875.- 
00),  in  five  equal  payments,  of  one  hundred 
and  seventy-five  dollars  each  ($175.00),  the 
first  payment  to  be  made  this  day,  and  the 
other  four  payments  on  the  Ist  day  of  June, 
1898,     1899,    1900,     1901,    respectively.     In 
consideration  of  the  promise  of  the  forego- 
ing payments,  the  party  of  the  second  part 
hereby  agrees  not  to  run  his  ice  machine  as 
described  above,  nor  suffer  it  to  be  run,  for 
the  term  of  five  years,  at  Tuscaloosa,  Ala., 
unless  the  party   of   the   second  part  shall 
make  a  sale  of  the  same  to  be  run  at  Tusca- 
loosa, Ala.,  in  which  event  he  releases  the 
party  of  the  first  part  from  making  all  sub- 
sequent payments  to  him,  and  also  agrees  to 
refund  on  any  payment  made  by  [to]   him 
during  the  year  such  sale  is  made  such  a 
part  of  said  payment  as  the  remainder  of 
that  year  bears  to  the  entire  year.     It  is 
further  agreed  that,  if  the  said  party  of  the 
second  part  shall  sell  his  ice  plant  between 
January  1st  and  June  Ist  of  any  year,  he 
shall  be  entitled  to  his  proportional  payment 
for  that  year.     It  is  further  agreed  that  in 
case  some  unknown  party  should   erect  or 
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•operate  an  ice  machine  in  the  city  of  Tusca- 
loosa, Ala.j  or  in  the  vicinity  of  said  city  of 
Tuscaloosa,  tltat  the    party    of    the    second 
part,  known  in  contract  as  B.  H.  Williams, 
shall  release  all  subsequent  payments  to  the 
party  of  the  first  part  at  the  time  of  the 
erection  of  an  ice  plant  to  compete  with  said 
first  party,  provided  that  the  sum  of  $500 
shall  have  been  paid  to  the  party  of  the 
second  part.     It  is  further  agreed  that,  if 
said  plant  or  opposition  should  disturb  the 
party  of  the  first  part  before  the  amount  of 
SoOO  is  paid  to  the  party  of  the  second  part, 
that  the  party  of  the  first  part  shall  only 
pay  to  the  party  of  the  second  part  the  dif- 
ference between  the   total   payments   made 
and  the  $500.00,  and,  should  said  ice  plant 
be  erected  after  $500.00  had  been  paid  to  the 
party  of  the  second  part,  no  other  payments 
will  be  required.    And  plaintiff  says  that 
although  he  has  complied  with  all  its  pro- 
visions on  his  party  and  has  not  sold  his  said 
ice  machine  to  be  operated  at  or  in  the  vi- 
cinity of    Tuscaloosa,    the    defendant    has 
failed  to  comply  with  its  .provisions  on  its 
jKirt  in  the  particulars  following,  viz. :  Some 
time  during  the  summer  of  1898,  to  wit,  in 
July  or  August,  the  Tuscaloosa  Gas,  Electric 
Light,  k  Power  Co.,  a  corporation  having  its 
office  and    principal    place    of    business    at 
Tuscaloosa,     Ala.,   amended    its    corporate 
charter,  changing  its  name  to  the  Tusca- 
loosa Light  &  Ice  Company,*  and  having  con- 
ferred upon    it   the  power   to  manufacture 
and  sell  ice  at  Tuscaloosa,  Ala.,  and  erected 
an  ice  plant  and  began  the  manufacture  of 
ice  at  Tuscaloosa;  and  although  the  defend- 
ant had,  at  the  time  of  the  establishment  of 
laid  Tuscaloosa  Light  &  Ice  Co.'s  ice  plant 
at  Tuscaloosa,  only  paid  to  plaintiff  the  first 
payment  of  $175.00  mentioned  in  said  con- 
tract as  paid  on  the  day  of  its  execution,  it 
has  wholly  failed  and  refused  to  pay  plain- 
tiff the  difference  betAveen  said  payment  of 
ilTd  and  $500.00,  as  it  agreed  in  said  con- 
tract to  do  in  the  event  of  the  erection  of  an 
•opposition  ice  plant;  hence  this  suit." 

To  this  complaint  the  defendant  inter- 
posed the  following  plea:  "At  the  time  said 
eontract  was  entered  into  the  plaintiff 
♦^wned  and  operated  the  only  ice  factory  in 
Tuscaloosa  or  its  vicinity,  and  the  only 
faetory  which  was  then  selling  ice  to  the  peo- 
ple of  Tuscaloosa  and  immediately  surround- 
ing territory,  other  than  defendant's  fac- 
tory. Said  population,  consisting  of,  to  wit, 
^'even  thousand  people,  was  drawing  its 
"►hole  supply  from,  and  was  dependent  upon, 
Hid  two  ice  factories  for  the  same,  and  the 
ilemand  for  ice  in  said  community  was  suf- 
Scient  to  consume  and  render  marketable 
the  output  of  both  of  said  factories.  Prior 
to  said  contract  the  price  of  this  article  of 
necessity  and  comfort  was  lessened  to  said 
^''Mnmunity  of  consumers  by  competition  be- 
twp^eii  these  two  said  ice  factories.  The  ob- 
ject and  effect  of  said  contract  was  to  whol- 
ly discontinue  the  manufacture  of  ice  by 
Tilaintiff,  to  close  down  plaintiff's  factory, 
to  end  all  competition  with  defendant's  ice 
trade,  to  leave  defendant's  plant  the  sole 
source  of  ice  supply  for  said  community,  and 
to  give  to  defendant  the  complete  control 
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and  monopoly  of  said  ice  market,  enabling 
it  to  increase  the  price  thereof  regardless  of 
the  cost  of  its  manufacture;  wherefore  said 
contract  was  one  cornering  said  ice  market, 
stifling  competition,  creating  monopoly, 
closing  down  heretofore  active  manufacture, 
and  hence  the  same  is  void  as  in  restraint  of 
trade  and  against  public  policy."  The  trial 
court  sustained  a  demurrer  to  the  plea,  de- 
fendant declined  to  plead  over  and  judgment 
was  entered  for  plaintiff.  The  present  ap- 
peal from  that  judgment  presents  the  ques- 
tion of  whether  the  contract  sued  on,-  con- 
sidered in  connection  with  the  faots  averred 
in  the  plea,  involves  a  vicious  restraint  of 
trade,  and  is  therefore  violative  of  the  pub- 
lic policy  of  the  state  and  void. 

The  argument  in  support  of  the  contract 
is  largely  based  upon  the  considerations  that 
the  restraint  it  imposes  is  limited  both  as 
to  timeand  to  territory, — to  five  years  at  the 
most,  and  to  the  town  of  Tuscaloosa  and  its 
vicinity, — and  many  cases  have  been  deter- 
mined upon  these  considerations  alone.  But 
they  were  so  determined,  or  at  least  at  the 
present  day  they  could  be  so  determined, 
only  because  the  contracts  involved  in  them 
were  unobjectionable  upon  other  grounds. 
As  the  principles  obtaining  here  are  under- 
stood in  their  application  to  existing  con- 
ditions of  traffic  and  commerce,  we  appre- 
hend that  circumstances  in  respect  of  a 
particular  business  might  exist  under  which 
a  covenant  against  engaging  in  it  covering 
all  time  anfl  the  whole  country  would  be  up- 
held by  the  courts.  All  such  covenants  are 
for  the  protection  of  the  business  of  the  cove- 
nantee, and  the  logical  rule  would  seem  to 
be  that  their  scope  may  be  as  broad  as  to 
time  and  territory  as  the  business  intended 
to  be  protected.  It  is  upon  this  principle  that 
contracts  not  to  engage  at  any  time  in  par- 
ticular businesses  in  the  United  Kingdom, 
or  in  the  United  Stages,  or  even  in  Great 
Britain  and  Holland,  or  in  the  United  States 
and  Canada,  have  been  held  valid;  the  busi- 
ness in  each  instance  being  coextensive  with 
the  territory  embraced  in  the  covenant,  and 
of  probable  indefinite  continuance.  And,  on 
the  other  hand,  the  same  principle  is  potent 
to  the  conclusion  that  such  covenant,  having 
reference  to  a  particular  county  or  even 
town  only,  and  confined  to  a  year  or  other 
definite  time,  may  be  void,  in  whole  or  in 
part,  for  being  broader  as  to  time  or  place 
than  the  business  designed  to  be  protected 
by  it;  as  where  the  business  extends  only  to 
a  part  of  the  county  or  town,  or  must  cease 
short  of  the  time  of  the  covenant.  But  how- 
ever extended  or  circumscribed  the  business 
may  be,  however  broad  or  narrow  may  be 
the  covenant  in  respect  of  time  and  place, 
and  however  exactly  the  covenant  may  re- 
spond in  time  and  place  to  the  exigencies  of 
the  business,  the  contract  may  yet  fall  un- 
der the  ban  of  public  policy,  and  call  for  con- 
demnation by  the  courts  upon  other  and  dis- 
tinct considerations,  growing  out,  it  would 
seem,  of  the  nature  of  the  transaction  upon 
which  it  is  based,  or  looking  to  the  protec- 
tion of  the  public  from  the  strangulation  of 
legitimate  and  necessary  competition. 

One  of  these  considerations — ^that  resting 
12 
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on  the  nature  of  the  transaction  in  which 
the  covenant  not  to  engage  in  a  particular 
business  is  made — is  this:  Leaving  to  one 
side  and  out  of  view  those  cases  in  which 
property  is  sold,  and  as  part  of  the  consid- 
eration the  vendee  agrees  not  to  employ  it 
in  a  business  being  carried  on  by  the  ven- 
dor, or  within  the  territory  covered  by  the 
vendor's  business,  and  that  other  class  of 
cases  in  which  an  employee  covenants  with 
his  employer  not  to  engage  in  the  business 
about  which  he  is  employed  on  his  own  ac- 
count or  for  another  after  the  termination 
of  his  employment,  and  that  yet  other  class 
of  cases  involving  secret  or  patented  pro- 
cesses, or  patented  devices  and  instrumen- 
talities, it  seems  that  the  only  cases,  apart, 
as  we  have  indicated,  from  those  just  men- 
tioned, in  which  there  can  be  any  legitimate 
occasion  for  a  covenant  on  the  part  of  one 
not  to  engage  in  the  business  proposed  to  be 
carried  on  by  another,  are  those  in  which 
the  covenantor  haa  sold  to  the  covenantee 
his  stock  in  trade,  as  in  the  case  of  a  mer- 
chant, or  his  part  of  it,  as  where  one  mer- 
cantile partner  sells  out  to  the  other  or  to 
a  stranger,  or  being  a  professional  man  with 
an  established  practice,  as  a  physician, 
dentist,  and  the  like,  or  mechanic  with  a 
shop  and  accustomed  patronage,  as  a  black- 
smith and  the  like,  or,  if  he  be  a  manu- 
facturer, sells  out  his  practice  or  business 
or  plant,  with  or  without  an  express  stipu- 
lation as  to  its  goodwill,  and  in  the  same 
transaction,  and  as  part  of  the  'thing  sold, 
and  as  in  part  the  consideration  for  the  price 
paid,  agrees  not  to  engage  in  that  business, 
profession,  or  trade,  as  the  case  may  be, 
within  the  territory  covered  or  supplied  by 
the  business,  practice,  or  factory  purchased, 
during  the  time  the  vendee  shall  be  inter- 
ested therein.  In  line  with  this  view,  it  is 
said  by  Mr.  Beach:  "The  modern  doctrine 
is  well-nigh  universal  that,  when  one  en- 
gaged in  any  business  or  occupation  sells  out 
his  stock  in  trade  and  goodwill  or  his  profes- 
sional practice,  he  may  contract  with  the 
purchaser  and  bind  himself  not  to  engage  in 
the  same  vocation  in  the  same  locality  for  a 
time  named,  and  he  may  be  enjoined  from 
Violating  this  contract.  This  is  about  as 
far  as  contracts  in  restraint  of  trade  have 
been  upheld  by  the  American  courts  or  those 
of  England.  While  the  law,  to  a  certain 
extent,  tolerates  contracts  in  restraint  of 
trade  or  business  when  made  between  ven- 
dor and  purchaser,  and  will  uphold  them,  it 
does  not  treat  them  with  any  special  indul- 
gence. They  are  intended  to  secure  the  pur- 
chaser of  the  good  will  of  a  trade  or  busi- 
ness a  guaranty  against  the  competition  of 
the  former  proprietor.  When  this  object  is 
accomplished,  it  will  not  be  presumed  that 
more  was  intended."  2  Beach,  Contr.  § 
1 575.  And  to  the  same  effect  is  the  declara- 
tion of  the  supreme  court  of  Illinois  in 
More  V.  Bennett,  140  111.  69,  80,  15  L.  R.  A. 
304,  29  N.  E.  891.  ''Contracts  in  partial  re- 
straint of  trade  which  the  law  sustains  are 
those  which  are  entered  into  by  a  vendor  of 
a  business  and  its  goodwill  with  his  vendee, 
by  which  the  vendor  agrees  not  to  engage  in 
the  same  business  within  a  limited  territory, 
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and  the  restraint,  to  be  valid,  must  be  nO' 
more  extensive  than  is  reasonably  necessary- 
for  the  protection  of  the  vendee  in  the  en- 
joyment  of    the   business    purchased;"  and 
this  language  is  quoted  approvingly  by  the- 
supreme  court  of  Pennsylvania.     Nester  v. 
Continental  Brewing  Co.  161  Pa.  473,  481,. 
24  L.  B.  A.  250,  29  Atl.  104.    The  supreme 
court  of  Iowa  adopts  the  same  view  ( Chopin 
V.  Brown  Bros,  83  Iowa,  156,  12  L.  R.  A.  428, 
48  N.  W.  1074),  and  so  have  other  courts, 
where  this  phase  of  the  general  question  has 
been  discussed   {Oliver  v.  Oilmore,  52  Fed. 
Rep.  562).    There  are  several  reasons  for 
upholding  the  covenant  on  the  part  of  the 
vendor  in  all  such  cases  to  desist  from  the- 
business  in  competition  with  the  purchaser 
which  do  not  obtain  in  other  cases.     In  the- 
first  place,  the  restraint  is  partial  in  the- 
sense  that  it  covers  only  the  time  and  local- 
ity during  and  in  which  the  vendee  carrion 
on  the  business  purchased,  and  beyond  thes^e- 
limitations  the  seller  is  at  liberty  to  carry 
on  the  same   business.     Then,   too,  the  ven- 
dor receives  an  equivalent  for  his  partial  ab- 
stention from  that  business  in  the  increased 
price  paid  him  for  it  on  account  of  his  cove- 
nant; and  his  entering  into  and  observance - 
of  the  covenant  not  only  does  not  tend  to  his 
pauperization  to  the  detriment  of  the  pub- 
lic, but,  to  the  contrary,  by  securing  to  him 
the  full  value  of  his  business  and  its  good- 
will,— a    value  which   he  has   an  absolute- 
right  to  secure  in  this  way, — the  covenant 
operates  to  his  affirmative  pecuniary  bene- 
fit and  against  his  impoverishment,  involv- 
ing, the  theory  is,  imminency  of  his  becom- 
ing a  public  charge  or  a  criminal,  in  that,, 
while  being  paid  for  desisting  from  the  par- 
ticular business  in  the  locality  covered  by 
it,  he  may  still  enter  upon  other  pursuits  of 
gain  in  the  same  locality  or  upon  this  one 
in  other  localities.    And,  finally,  while  such 
covenants   preclude  the  competition  of  the- 
covenantor,  it  is  neither  their  purpose  nor 
effect    to    6tifle    competition    generally    in: 
the    locality,    nor    to    prevent    it    at    all 
in  a  way  or  to  an  extent  injurious  to  the 
public;  for  the  business  in  the  hands  of  the 

Surchaser  is  carried  on  just  as  it  was  in  the 
ands  of  the  vendor;  the  former  merely 
takes  the  place  of  the  latter;  the  commodi- 
ties of  the  trade  are  as  open  to  the  public 
as  they  were  before;  the  same  competition 
exists  as  existed  before;  there  is  the  same- 
employment  furnished  to  others  after  as  be- 
fore; the  profits  of  the  business  go,  as  they 
did  before,  to  swell  the  sum  of  public- 
wealth;  the  public  has  the  same  opportuni- 
ties of  purchasing,  if  it  be  a  trading  busi- 
ness; they  are  served  in  the  same  way,  if 
it  be  a  profession ;  and  production  is  not  les- 
sened, if  it  be  a  manufacturing  plant.  As 
said  by  Putnam,  circuit  judge,  in  Oliver  v. 
Oilmore,  52  Fed.  Rep.  568:  ".  .  .  When 
the  covenantor  surrenders  his  trade  or  pro- 
fession, an  equivalent  is  given  to  the  public,. 
because,  ordinarily,  as  a  part  of  the  transac- 
tion, the  covenantee  assumes  and  carries  on 
the  trade  or  profession,  nothing  is  aban- 
doned, and  only  a  transfer  is  accomplished. 
The  same  occupation  continues;  the  same* 
number  of  mouths  are  fed."    And  these  con- 
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riderations    obtain  where   one   already   en- 
gaged in  a  business  in  good  faith,  for  the 
purpose    of    enlarging    and    increasing    his 
buslnezis,   purchases   the   stock  in   trade  or 
practice   or   plant  of   a  rival,  and   incident 
thereto  takes  the  covenant  of  the  seller  not 
to  engage  in  the  same  business  within  the 
territory  covered  by  the  consolidated  enter- 
prise, and  in  all  such  cases  the  covenant  in 
restraint  of  trade  is  a  reasonable  one  and 
valid.    But  there  is  no  room  for  the  appli- 
cation of  these  reasons  to  cases  in  which  the 
covenantee  does  not  purchase  the  business, 
practice,  trade,  or  plant  of  the  covenantor, 
and  the  transaction  involves  nothing  but  a 
bald   covenant    in    restraint   of    trade,    for 
which  there  is  no  other  consideration  than 
the  payment  of  money  for  the  obligation  it- 
self.   In  such  case  the  business  of  'the  cov- 
enantor is  not  transferred  merely;  it  is  de- 
stroyed.    His  plant  is  not  continued  by  the 
covenantee  in  useful  production,  but  is  left 
to  rust  and  canker  in  disuse.    The  public 
loses   a    wealth-producing    instrumentality. 
Labor  is  thrown  out  of  employment.     "The 
same  number  of  mouths"  are  not  fed.    The 
consideration  the  covenantor  receives  is  not 
the  just  reward  for  his  skill  and  energy  and 
enterprise  in  building  up  a  busfness,  but  is 
a  mere  bribery  and  seduction  of  his  indus- 
try, and  a  pensioning  of  idleness.     The  mo- 
tives actuating  such  a  transaction  are  al- 
ways, in  a  sense,  sinister  and  baleful.     Its 
purpose  and  effect  are,  not  to  protect  the 
covenantee    in  the  legitimate  use  of  some- 
thing he  has  acquired  from  the  covenantor, 
but  to  secure  to  him  (the  illegitimate  use,  or 
the  use  in  an  illegitimate  way,  of  that  which 
he  already  has,  in  respect  of  which  there  is 
no  reason  or  occasion  for  the  covenantor  to 
asgume  any  obligation  of  protection.     Such 
an  undertaking  in  restraint  of  trade,  how- 
ever  limited  as    to  time   and  place,    would 
seem,  upon    all   general   principles,   though 
we  know  of  no  case  expressly  and  directly  so 
deciding,  to  be  necessarily  unreasonable  and 
vicious  on   the  consideration  alone  that  it 
is  not  entered  into  nor  has  it  the  effect  of 
protecting  some  business,  practice,  trade,  or 
interest  which  the  covenantor  has  sold  to 
the  covenantee.    The  undertaking  involved 
in  this  case  is  precisely  of  that  class,  and 
must  fail  upon  the  principle  we  have  been 
discussing. 

But  this  contract  is  clearly  bad  upon  the 
other  consideration  adverted  to  above:  It 
t^nds  to  injure  the  public  by  stifling  compe- 
tition and  creating  a  monopoly.  Its  man- 
ifest purpose,  even  upon  its  face,  and  cer- 
tainly when  taken  in  connection  with  the 
facts  averred  in  the  plea,  was  to  secure  to 
the  covenantee  a  monopoly  in  the  produc- 
tion and  sale  of  ice  in  the  town  of  Tusca- 
loosa and  vicinity,  and  such  is  its  operation 
and  effect.  Indeed,  on  the  allegations  of 
the  plea,  it  was  even  worse  than  this;  for 
one  of  its  results  was  to  reduce  the  avail- 
able supply  of  ice  below  the  needs  of  the  lo- 
cality affected  by  it.  It  thus  operated,  not 
«iily  to  put  it  in  the  power  of  the  covenantee 
to  arbitrarily  fix  prices,  but  directly  and 
oecessarily  to  create  a  partial  ice  famine, 
upon  which  the   defendant  company   could 
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batten  and  fatten  at  its  own  sweet  will.  But, 
aside  from  this,  the  monopoly  itself — the 
putting  in  the  power  of  the  covenantee  to 
control  the  production,  and  to  fix  its  own 
prices  whatever  the  production — is  quite 
suihcient  for  the  utter  condemnation  of  the 
contract  as  being  against  public  policy* 
The  purpose  to  create  a  monopoly  is  obvious. 
It  is  well-nigh  expressed  in  the  writing  it^ 
self.  That  a  monopoly  was  created  is  clear 
beyond  all  dispute.  That  ends  the  case 
against  the  validity  of  the  covenant.  Noth- 
ing more  need  be  said.  All  that  has  been 
said  for  the  appellee  against  that  conclusion 
is  vain  and  useless.  Given  the  purpose  and 
effect  of  this  contract,  its  condemnation 
would  follow  even  had  the  plaintiff,  as  a 
part  of  the  transaction,  sold  his  ice  plant 
to  the  defendant;  and  the  limitation  of  the 
covenant  as  to  time  and  place,  though  rea- 
sonable in  itself,  is  of  no  redeeming  import- 
ance or  efficacy  whatever.  So  of  the  sug- 
gestion that  no  monopoly  was  created  be- 
cause the  contract  itself  evidences  a  contem- 
plation that  "unknown  parties"  might  come 
to  Tuscaloosa,  establish  an  ice  factory,  and 
enter  upon  the  production  and  sale  of  ice 
in  competition  with  the  covenantee.  There 
was  no  oth^r  such  plant  there  at  the  time 
the  contract  was  entered  into  (it  would  not 
have  been  entered  into  at  all  had  there 
been),  and  it  is  of  no  sort  of  consequence 
that  another  might  be  established,  or  even 
that  another  was  in  fact  established,  soon 
after  its  execution,— ^as  soon,  probably,  as 
one  could  be  established  after  defendant's 
monopoly  began  to  grind.  Nor  is  there  the 
least  merit  in  the  suggestion  that  ice  could 
be  brought  to  Tuscaloosa  from  other  places, 
and  hence  that  defendant  had  no  monopoly. 
Even  with  ordinary  commodities,  a  covenant 
tending  to  create  a  monopoly  in  a  given  city 
or  to  unduly  control  prices  is  not  relieved 
by  the  consideration  that  its  baneful  effects 
may  be  counteracted  in  greater  or  less  de- 
gree by  importations;  and  the  position  is 
exceedingly  nude  and  bald  when  taken  in 
respect  of  a  commodity  like  ice  or  water, 
the  chief  cost  of  which,  apart  from  the  plant 
for  its  manufacture  or  collection,  is  in  the 
transportation  <to  the  consumer,  and  it  may 
be  safely  said  that  an  ice  factory  in  a  town 
beyond  the  ordinary  reach  of  delivery  wag- 
ons from  another  town  has  a  monopoly  of 
the  ice  business  in  that  town.  And  so  of 
the  argument  that  public  policy  has  to  do 
in  this  connection  only  with  the  necessaries 
of  life,  and  that  ice  is  not  a  commodity  of 
that  class.  Both  the  propositions  thus  as- 
serted— the  one  of  law,  the  other  of  fact — 
are  unsound.  To  say  the  least,  it  is  against 
public  policy  to  monopolize  in  this  way  any 
commodity  of  6ommon  utility,  or  of  common 
consumption  or  use  among  the  people,  or 
even  of  considerable  utility  or  consumption, 
whether  it  be  one  of  the  necessaries  of  life 
or  not;  and,  in  the  second  place,  we  feel  en- 
tirely assured  of  conservatism  in  declaring 
that  in  this  latitude,  and  especially  in  towns 
as  populous  as  Tuscaloosa,  ice  is  one  of  tho 
common  necessaries  of  life.  All  of  the  fore- 
going propositions,  sustaining  the  conclu- 
sion that  the  contract  sued  on  is  violative 
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of  public  policy  as  stifling  competition  and 
promoting  monopoly  to  the  manifest  injury 
of^the  public^  are  fully  supported  by  the  fol- 
lowing authorities:  2  Beach^  Contr.  §§ 
1579-1592;  Clark,  Contr.  pp,  458  et  aeq,; 
Craft  V.  McConoughy,  79  111.  346,  22  Am. 
Rep.  171;  Arnot  v.  Pittston  d  E.  Coal  Co. 
68  N.  Y.  568,  23  Am.  Rep.  190;  More  v.  Ben- 
neti,  140  111.  69,  15  L.  R.  A.  361,  29  N.  E. 
888;  Santa  Clara  Valley  Mill  d  Lumber  Co, 
V.  Hayesy  76  Cal.  387,  18  Paxj.  391;  Hooker 
V.  Vandeioater,  4  Denio,  349,  47  Am.  Dec. 
258;  Stanton  v.  Allen,  5  Denio,  434,  49  Am. 
Dec.  282;  Central  Ohio  Salt  Co,  v.  Guthrie, 
35  Ohio  St.  666;  India  Bagging  Asso.  v. 
Kock,  14  La.  Ann.  164;  Tewaa  Standard  Oil 


Co,  V.  Adoue,  83  Tex.  650,  15  L.  R,  A.  598, 
19  S.  W.  274;  Morris  Bun  Coal  Co.  v.  Bar- 
clay Coal  Co.  68  Pa,  173,  8  Am.  Rep.  159; 
Chapin  v.  Brown  Bros.  83  Iowa,  156,  12  L. 
R.  A.  428,  48  N.  W.  1074 ;  OUver  v.  Qilmore, 
52  Fed.  Rep.  562;  ^^ ester  v.  Continental 
Brewifhg  Co.  161  Pa.  473,  24  L.  R-  A.  247,  29 
Atl.  102;  Anderson  v.  Jett,  89  Ky.  376,  6 
L.  R.  A.  390,  12  S.  W.  670. 

rt  follows  that,  in  our  opinion,  the  court 
below  erred  in  sustaining  the  demurrer  to 
defendant's  plea.  The  judgment  of  the  law 
and  equity  court  will  be  reversed,  and  a 
judgment  will  be  here  entered  overruling 
said  demurrer.     The  cause  will  be  remanded. 

Reversed,  rendered  in  part>  and  remanded. 
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Thomas  SCHUCHART,  Plff.  in  Err., 

V. 

Agnes  SCHUCHART. 

(61  Kan.  597.) 

*A  man  and  ipvoman  ^vere  formally 
married  when  one  of  them  was  under  dis- 
ability because  a  decree  of  divorce  previously 
{^ranted  had  not  become  effective.  Both  In- 
tended in  good  faith  to  assume  the  marital 
relation,  and,  after  the  disability  was  re- 
moved, they  decided  to  and  did  continue  to 
live  together  as  husb|ind  and  wife,  without 
the  performance  of  another  marriage  cere- 
mony. Ueld^  that  the  facts  stated  were  suf- 
flclent  to  establish  a  common-law  marriage, 
and  to  make  them  husband  and  wife  after  the 
disability  was  removed. 

(March  10,  1900.) 

ERROR  to  the  District  Court  for  Wash- 
ington County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  real  estate  claimed  by 
defendant  as  widow  of  Jacob  Schuchart,  de- 
ceased.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  E.  A.  Berry  and  Gregg  A 
Gregg,  for  plaintiff  in  error: 

The  defendant  has  chosen  to  establish  an 
actual  marriage  contract,  and  she  is  bound 
by  the  contract  sought  to  bo  established.  No 
presumption  of  niarriage  can  be  invoked 
from  cohabitation  and  reputation,  as  the  de- 
fendant has  souti^ht  to  prove  the  kind  of  a 
contract  she  made. 

At  the  time  of  the  alleged  conversation  as 
to  a  new  ceremony  there  was  no  present  con- 
sent to  immediate  marriage  between  the  par- 
ties. 

Shorten  v.  Judd,  60  Kan.  73,  55  Pac.  286. 

When  the  beginning  of  the  cohabitation 
between  Jacob  Schuchart  and  the  defendant 
was  illicit,  there  can  be  no  presumption  of 
a  man'iage  afterwards  from  cohabitation 
and  reputation. 

*Headnote  by  Johnston,  J. 

Note. — For  cohabitation  as  proof  of  marriage 
when  It  begins  unlawfully,  see  Collins  v.  Voor- 
hees  (N.  J.  Eq.)  14  L.  R.  A.  364,  and  note. 
60  L.  R.  A. 


Re  McLaughlin,  4  Wash.  570,  16  L.  R.  A. 
699,  30  Pac.  656;  Cartwright  v.  McGovm, 
121  111.  388,  12  N.  E.  737. 

Mr.  W.  "W,  Redmond,  for  defendant  in 
error : 

A  marriage  once  proved  is  presumed  to  be 
valid  untir  the  contrary  is  conclusively 
proved. 

Megginson  v.  Megginson,  21  Or.  387,  14  L. 
R.  A.'  541,  28  Pac.  388. 

The  plaintiff  in  error,  to*sustain  the  alle- 
gation that  the  marriage  is  void,  should 
prove:  First,  that  Agnes  Porteous  was  not 
divorced  from  Alexander  Porteous  at  the 
time  of  her  marriage  to  Jacob  Schuchart; 
and,  second,  that  Alexander  Porteous  wa« 
not  divorced  from  Agnes  Porteous  at  the 
time  of  the  marriage  of  Agnes  Porteous  to 
Jacob  Schuchart. 

Hunter  v.  Hunter,  111  Cal.  2G1,  31  L.  R. 
A.  411,  43  Pac.  756;  2  Nelson,  Divorce  &  Sep- 
aration, §  580;  1  Bishop,  Marr.  &  Div.  § 
457;  Re  Rash,  21  Mont.  170,  53  Pac.  312: 
Boulden  v.  Mclntire,  119  Ind.  574,  21  N.  E. 
445 ;  Yates  v.  Houston,  3  Tex.  433 ;  Hull  v. 
Rawls,  27  'Miaa.  471;  Dixon  v.  People,  18 
Mich.  84 ;  Harris  v.  Hai-ris,  8  111.  App.  57 ; 
Blanchard  v.  Lambert,  43  Iowa,  228 ;  Re  Ed- 
wards. 58  Iowa,  437.  10  N.  W.  793 ;  Rew  v. 
Twyning,  2  Barn.  &  Aid.  386 ;  Klein  v.  Laud- 
man.  29  Mo.  2o0;  Coal  Run  Coal  Co.  v. 
Jones,  127  111.  3S6,  8  N.  E.  865,  20  N.  E.  89. 

The  rights  of  the  plaintiff  in  error  to  the 
land  in  dispute  rest  solely  upon  the  illegali- 
ty of  the  marriage  between  Agnes  Porteous 
and  Jacob  Schuchart,  and,  before  he  could 
make  good  that  right,  he  must  be  prepared 
by  proof  to  remove  every  presumption  of  the 
legality  of  such  marriage. 

Oreensbovough  v.  Underhill,  12  Vt.  606 ; 
Squire  v.  State,  46  Ind.  459;  Ooodunn  v. 
Smith,  72  Ind.  113,  37  Am.  Rep.  144:  Smith 
V.  Zent,  59  Ind.  302;  Smith  v.  Bettger,  68 
Ind.  254,  34  Am.  Rep.  256;  2  Greenl.  Ev. 
§  4.54;  Erwin  v.  English,  61  Conn.  582,  23 
Atl.  753;  Carroll  v.  Carroll,  20  Tex.  731; 
Johnson  v.  Johnson.  114  III.  611,  3  N.  E.  232  ; 
Sharp  V.  Johnson,  22  Ark.  79;  Lockhart  v. 
White,  18  Tex.  102:  Spears  v.  Burton,  31 
Miss.  547;  Teter  v.  Teter,  101  Ind.  129,  51 
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Am.  Rep.  742;  Caujolle  ▼.  Ferrie,  26  Barb. 
177;  Fleming  v.  People,  27  N.  Y.  329; 
iftrode  V.  McQovoan,  2  Bush,  627;  Lawson, 
Presmuptive  Ev.  §§  104,  107 ;  People  v.  Cald- 
i-T.  30  Mich.  85;  State  v.  Kean,  10  N.  H.  347, 
34  Am.  Dec.  162;  2  Nelson,  Divorce  &  Sepa- 
ration, §  580. 

Common- law  marriages  are  upheld  in  this 
state. 

State  ▼.  Hughes,  35  Kan.  626,  12  PaQ.  28; 
Hiate  v.  Waker,  36  Kan.  297,  13  Pac  279; 
State  V.  IIcFarland,  38  Kan.  664,  17  Pac. 
«54;  Matney  v.  Linn,  59  Kan.  613,  54  Pac. 
668:  Rcnfrow  v.  Rcnfrow,  60  Kan.  277,  66 
Pac  534. 

An  express  agreement  is  not  necessary. 

Renfrow  v.  Rcnfrow,  60  Kan.  277,  66  Pac. 
534;  Poole  v.  People,  24  Colo.  510,  52  Pac. 
1025;  Teter  ▼.  Teter,  101  Ind.  129,  61  Am. 
Kep.  742. 

Meretricious  relations,  being  shown  to  ex- 
ist, are  not  conclusively  presumed  to  con- 
tinue; but  the  question  as  to  whether  such 
relations  continue  or  not  is  a  rebuttable  one, 
and  may  be  disproved  by  the  evidence. 

White  V.  White,  82  Cal.  427,  7  L.  R.  A. 
799,  23  Pac.  276 ;  Harper  v.  Lockhart,  9  CJolo. 
App.  430,  48  Pac.  901;  Washburn  v.  TVtZ- 
lioins,  10  Colo.  App.  153,  50  Pac.  223;  Poole 
r.  People,  24  Colo.  510,  52  Pac.  1025;  Galvin 
V.  Palmer,  113  Cal.  40,  45  Pac.  172;  Union 
P.  D.  d  G.  R.  Co.  V.  Patterson,  4  Colo.  App. 
57p,  36  Pac.  913;  Cline  v.  Robbins,  112  Cal. 
581,  44  Pac.  1023. 

Mr.  Ch-Arles  Smith  also  for  defendant 
in  error. 

JoliAstoiif  J.,  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  arises  over 
the  title  to  a  quarter  section  of  land  in 
Wasbinprton  county,  claimed  by  Thomas 
Sehuchart  as  the  son  and  only  heir  of  Jacob 
Schuchart,  who  died  in  December,  1896, 
while  the  defendant  claims  the  property  on 
the  ground  that  she  was  the  lawful  wife,  and 
is  now  the  widow^  of  Jacob  Schuchart,  de- 
ceased.  The  decision  of  the  case  turns  on 
the  point  whether  Agnes  was  the  wife  of 
Jacob  at  the  death  of  the  latter,  and  this 
question  was  determined  in  the  affirmative 
by  the  jury  in  the  trial  court.  There  is  no 
dispute  but  that  Jacob  was  married  early  in 
life  to  the  mother  of  the  plaintiff,  but  it  ap- 
pears that  she  died  in  1891,  leaving  him  free 
to  contract  the  marriage  relation  with  an- 
other. He  undertook  to  enter  into  the  mar- 
riage relation  with  Agnes,  who,  it  appears, 
liad  been  formerly  married  to  one  Porteous. 
There  had  been  a  separation  between  them, 
and  she  had  not  heard  from  or  of  Porteous 
for  about  seventeen  years  prior  to  the  time 
^he  assumed  the  marriage  relation  with 
Schuhart.'  Lest  he  might  be  still  alive,  she 
procured  a  divorce  from  Porteous  on  Seprtem- 
ber  10,  1894,  in  Riley  county,  where  she  then 
resided.  Within  three  months  thereafter,  and 
before  the  decree  of  divorce  became  opera- 
tive and  final,  she  and  Thomas  Schuchart 
procured  a  license  to  marry,  and  a  marriage 
*weroony  in  due  form  was  performed  by  the 
probate  judge  of  Washington  county.    The 
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I  parties  overlooked  or  were  unmindful  of  the 
statute  providing  that  the  marriage  relation 
is  not  effectually  dissolved  until  the  expia- 
tion of  six  months  from  the  date  of  the  de- 
cree of  divorce.  The  attempted  marriage 
was  therefore  a  nullity.  But  the  contention 
of  the  defendant  is  that,  having  learned  of 
the  limitation  of  the  statute,  and  of  the  in- 
validity of  the  marriage  ceremony,  they  then 
determined  to  live  together  afl  man  and  wife 
without  further  ceremony,  and  thereafter 
and  in  good  faith  did  live  for  years  in  that 
relation.  Was  there  a  consensual  or  common- 
law  marriage?  The  jury  found  that  there 
was,  and  the  proof  abundantly  sustains  the 
finding.  It  shows  that  the  marital  relation 
was  honestly,  but  illegally,  assumed,  in  the 
first  instance.  Agnes  was  then  under  a  disa- 
bility, it  is  true,  but,  so  far  as  the  record 
shows,  both  of  them  were  innocent  of  an  in- 
tent to  transgress  the  law  or  to  commit  a 
wrong.  When  they  learned  of  the  disability, 
and  that  it  had  been  removed,  the  matter  of 
another  ceremony  was  considered  and  dis- 
cussed between  them,  lie  expressed  a  will- 
ingness to  have  a  repetition  of  the  ceremony 
if  she  desired  that  it  should  be  done,  but  stat- 
ed that  he  saw  no  necessity  for  it.  She  did  not 
think  it  was  necessary,  and  both  then  de- 
clared tliat  **we  are  man  and  wife,  and  will 
continue  to  be  man  and  wife;"  and  it  ap- 
pears that  thereafter  they  cohabited  and 
otherwise  lived  together  as  such'.  They  pub- 
licly acknowledged  each  other  as  husband 
and  wife,  assumed  marriage  rights,  duties, 
and  obligations,  and  have  generally  been  re- 
puted to  be  husband  and  wife  in  the  commu- 
nity. The  plaintiff  even  visited  with  and 
treated  them  as  occupying  the  marriage  re- 
lation, and  80  regarded  them,  until  he  heard 
of  the  statutory  disability  which  existed 
when  the  marriage  ceremony  was  performed. 
The  plaintiff  contends  that,  as  the  relation 
between  the  parties  in  the  first  instance  was 
illicit,  the  presumption  is  that  the  illicit  re- 
lationship continued  after  the  statutory  disap 
bility  had  been  removed.  If  they  had  entered 
into  a  mere  meretricious  relation,  with  an 
arrangement  that  the  illicit  cohabitation 
should  be  abandoned  at  the  will  of  either, 
there  would  be  room  for  a  presumption  that 
the  illicit  relationship  continued  after  the 
removal  of  the  disability.  It  is  the  pK>licy 
of  the  law,  however,  to  uphold  marriage  con- 
tracts, and  to  sustain  marriage,  where  the 
parties  in  good  faith  intend  to  assume  the 
marriage  relation,  and  thereafter  live  togeth- 
er as  husband  and  wife.  To  establish  the 
plaintiif's  claim,  he  necessarily  asserts  the 
WTong  of  his  father ;  that  the  connection  was 
not  formed  with  pure  motives,  nor  entered 
into  with  the  intention  of  creating  the  rela- 
tion of  husband  and  wife,  but  was  merely 
formed  for  carnal  commerce.  As  has  been 
said,  the  law  presumes  morality,  and  not  im- 
morality; nmrriage,  and  not  concubinage; 
legitimacv,  and  not  bastardv.  Hynes  v.  Mc- 
l)ermott,'9l  N.  Y.  451,  43  Am.  Rep.  677. 
Bishop,  in  treating  of  marriages  formally 
entered  in  good  faith  where  there  was  an  im- 
pediment to  the  marriage,  says:  "If  the 
parties  desire  marriage,  and  do  what  they 
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can  to  render  their  union  matrimonial,  yet 
one  of  them  is  under  a  disability, — as  where 
there  is  a  prior  marriage  undissolved, — their 
cohabitation,  thus  matrimonially  meant, 
will,  in  matter  of  law,  make  them  husband 
and  wife  from  the  moment  when  the  disabili- 
ty is  removed."  1  Bishop,  Mar.  Div.  &  Sep. 
§§  970,  975,  979;  Te*er  v.  Tet&r,  101  Ind.  129, 
61  Am.  Rep.  742;  Poole  v.  People,  24  Colo. 
610,  62  Pac.  1025.  The  marriage  in  this 
case,  as  we  have  seen,  was  formally  cele- 
brated, and,  as  every  presumption  of  the  law 
is  in  favor  of  m&trimony,  the  burden  is  on 
the  plaintiff  to  show  illegality,  even  .though 
it  may  involve  the  proving  of  a  negative.  To 
establish  his  case,  the  plaintiff  was  therefore 
required  to  prove,  not  only  that  Porteous 
was  living,  but  that  the  marriage  relation  of 
the  defendant  with  him  had  not  been  dis- 
solved by  divorce.  He  did  show  that  Por- 
teous was  still  living,  but  failed  to  show  that 
a  divorce  had  not  been  granted  to  Porteous 
from  her.  Boulden  ▼.  Mclntiref  119  Ind.  674, 
21  N.  E.  446 ;  Klein  ▼.  Landman,  29  Mo.  269 ; 
Re  Rash,  21  Mont.  170,  53  Pac.  312.  We 
need  not  rely  on  this  presumption,  however, 
and  prefer  to  place  our  decision  on  the 
ground  that  there  was  a  consensual  marriage. 
Everything  in  the  evidence  indicates  purity 
of  purpose  and  good  faith  in  forming  the  re- 
lation, and  after  the  impediment  was  re- 


moved it  is  manifest  that  there  was  present 
in  the  minds  of  the  parties  that  mutual  con- 
sent which  gives  validity  to  marriages  in 
cases  where  there  is  no  formal  solemnization. 
Some  criticism  is  made  upon  the  language 
employed  by  them  to  express  their  consent, 
but  the  surrounding  circumstances  and  sub- 
sequent conduct  of  the  parties  leave  no  doubt 
as  to  the  interpretation  which  should  be 
placed  upon  their  words.  As  held  in  Ren^ 
frow  V.  Renfrotc,  60  Kan.  277,  56  Pac.  634, 
an  express  agreement  between  the  parties  to 
take  and  live  with  each  other  as  husband 
and  wife  is  not  necessary.  The  agreement 
to  do  so  may  be  implied  from  their  acts  and 
conduct  in  mutually  recognizing  and  holding 
each  other  out  as  bound  together  in  the  mat- 
rimonial state.  The  words,  however,  that 
were  used,  and  of  which  testimony  was  given, 
fairly  indicate  a  present  intention  to  re- 
marry, and  to  accept  each  other  as  husband 
and  wife.  This,  in  connection  with  their 
subsequent  conduct,  was  clearly  sufficient  to 
establish  marriage.  The  objections  to  rul- 
ings upon  testimony  are  unsubstantial,  and 
what  has  been  said  is  sufficient  answer  to 
the  exceptions  taken  to  the  rulings  upon  in- 
structions. 

The  judgment  toill  he  affirmed* 

All  the  Justices  concur* 
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A.  W.  MORRIS  et  al,  Appta., 
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UNION  NATIONAL  BANK,  Reapt. 


( 


.8.  D. 


) 


An  lioneat  mistake  of  a  banker  as  to 
the  lairv  concerninfir  lioliaayfi  and  days 
of  flrrace,  concerning  which  able  lawyers 
and  Judges  were  not  agreed,  will  not  make 
the  bank  liable  for  failure  to  protest  a  note 
until  the  day  after  that  on  which  the  court 
tlnally  liolds  that  it  should  have  been  done. 

(June  20,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  CJourt  for  Minnehaha  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  hold  defendant  liable  for  negligence  in 
failing  to  protest  a  note  in  time  to  hold  the 
indorser  thereon.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Keith  A  Warren,  for  appel- 
lants: 

If  the  defendant  received  the  note  for  col- 
lection it  was  its  duty  to  present  it  for  pay- 
ment on  the  day  of  its  maturity,  and  in  case 

Note. — For  extension  of  time  when  last  day 
falls  on  Sunday,  see  Brown  y.  Vailes  (Colo.) 
14' L.  R.  A.  120,  and  note;  also  Hlrshfield  v. 
Fort  Worth  Nat.  Bank  (Tex.)  15  L.  R.  A. 
«39 :  Hanover  F.  Ins.  Co.  v.  Shrader  (Tex.)  30 
L.  R.  A.  498;  Merrltt  v.  Gate  City  Nat,  Bank 
(Ga.)  38  L.  R.  A.  749. 
60  L.  R.  A. 


of  dishonor  to  take  all  necessary  steps  to  fix 
the  liability  of  the  indorser. 

Weat  v.  St,  Paul  Nat.  Bank,  54  Minn.  466, 
56  N.  W.  54;  M*Kinater  v.  Bank  of  Utica,  9 
Wend.  46;  Bank  of  Waahington  v.  Triplett, 
1  Pet.  25,  7  L.  ed.  37 ;  Tyaon  v.  State  Bank, 

6  Blackf.  225,  38  Am.  Dec.  139;  Armington 
V.  New  Orleana  Oaalight  d  Bkg,  Co,  15  La. 
414,  35  Am.  Dec.  205:  Ayrault  v.  Pacifio 
Bank,  47  N.  Y.  570,  7  Am.  Rep.  489. 

The  bank  did  not  present  the  note  at  ma- 
turity or  at  all.  It  disclaimed  having  had 
anything  to  do  with  the  note. 

The  bank  could  not  have  done  its  duty, 
and  is  chargeable  with  negligence  which  re- 
sulted in  the  discharge  of  the  indorser. 

Bank  of  Washington  v.  Triplet t,  1  Pet.  25, 

7  L.  ed.  37;  M'Kinaier  v.  Bank  of  Utica,  9 
Wend.  46. 

There  is  testimony  making  the  bank  di- 
rectly responsible  for  the  failure,  whether  of 
itself  or  the  notary,  to  present  the  note  for 
payment  in  time  to  hold  the  indorser. 

Wood  River  Bank  v.  Fir  at  Nat.  Bank,  36 
Neb.  744,  55  N.  W.  239. 

The  fact  that  the  notarv  was  the  servant 
of  the  bank,  regularly  employed  by  it,  and 
subject  to  the  direction  of  its  officers,  and 
that  a  promissory  note,  like  an  inland  bill  of 
exchange,  does  not  require  formal  protest, 
but  only  presentment  and  notice  of  dishonor, 
which  may  be  given  by  any  competent  per- 
son, will  prevent  the  bank  from  taking  refuge 
behind  the  notary  in  this  case. 
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AUen  Y.  Merchants^  Bank,  22  Wend.  215, 
34  Am.  Dec.  289;  Bank  of  Lindsborg  v.  Ober, 
31  Kan.  599,  3  Pac.  324. 

The  distinction  between  the  negligence  of 
the  bank  with  respect  to  its  duties  as  a  col- 
lecting agent  in  the  presentment  and  demand 
of  payment  of  paper  in  its  hands  for  col- 
lection, and  the  subsequent  fault  or  negli- 
gence of  the  notary  in  making  protest  and 
giving  notice  of  dishonor,  is  clearly  pointed 
out  in  Commercial  Bank  v.  Vamum,  49  N.  Y. 
2(>9;  and  in  American  Exp.  Co.  ▼.  Haire,  21 
Ind.  4,  83  Am.  Dec.  334. 

The  bank  could  not  use  the  notary  to  pre- 
sent for  collection  and  reap  the  benefit  of  the 
same  if  the  paper  be  paid,  and  escape  liabili- 
ty if  it  be  not  paid  and  protested  too  late. 

Thompson  v.  Bank  of  State,  3  Hill,  L.  77, 
30  Am.  Dec.  354. 

The  bank  was  liable  for  the  fault  of  the 
notary. 

Afftault  V.  Pacific  Bank,  47  N.  Y.  573,  7 
Am.  Rep.  489;  Allen  v.  Merchants^  Bank,  22 
Wend.  215,  34  Am.  Dec.  289;  Gerhardt  v. 
Boatman's  8av.  Iwt.  38  Mo.  60,  90  Am.  Dec. 
407;  ThompsonY,  Bank  of  the  State,  3  Hill,  L. 
77,  30  Am.  Dec.  354;  Davey  v.  Jones,  42  N. 
J.  L.  28,  36  Am.  Rep.  505;  Bank  of  Linds- 
borg V.  Ober,  31  Kan.  599,  3  Pac.  324. 

Messrs.  I>aTla,  Jajou^  A  Gates,  for  re- 
spondent : 

Delay  in  presentment  and  notice  is  ex- 
ensed  when  the  delay  could  not  be  avoided 
by  the  exercise  of  reasonable  care  and  dili- 
gence. 

Comp.  Laws,  §  4512. 

The  ordinary  definition  of  culpable  neg- 
ligence is,  ''the  want  of  care,  caution,  at- 
t^fion,  diligence,  skill,  or  discretion  in  the 
performance  of  an  act  by  one  having  no  posi- 
tive intention  to  injure  the  person  complain- 
ing thereof-*' 

Shearm.  &  Redf.  N^.  §  2;  Comp.  Laws,  § 
6962. 

The  only  elements  in  this  definition  that 
are  applicable  to  the  facts  in  this  case  are 
vant  of  skill  or  discretion. 

The  want  of  skill  or  discretion  to  porrect- 
ly  decide  a  doubtful  proposition  of  law, 
which  required  a  decision  of  the  supreme 
court  to  settle,  can  hardly  be  called  culpa- 
ble negligence,  so  as  to  make  the  notary  or 
the  bank  liable. 

Mechanics^  Bank  v.  Merchants'  Bank,  6 
Met.  13:  Shearm.  &  Redf.  Neg.  §  239,  note  1. 

The  fact  that  the  notary  was  in  the  em- 
ploy of  the  bank  as  bookkeeper  does  not  make 
the  bank  responsible  for  his  official  acts  as 
notary. 

First  Xai.  Bank  v.  German  Bank,  107 
Iowa.  543,  44  L.  R.  A.  133,  78  N.  W.  195; 
1/oy  V.  Jones,  88  Ga.  308,  15  L.  R.  A.  63t), 
14  S.  E.  562. 

The  bank  could  not  protest  the  note.  It 
was  not  within  the  scope  of  its  charter.  It 
could  only  place  the  note  in  the  hands  of  a 
notary  for  that  purpose. 

The  general  competency  of  the  notary,  or 
the  seasonableness  with  which  the  note  was 
placed  in  his  hands,  is  not  challenged.  No 
negligence  in  this  respect  can  be  predicated 
of  the  bank. 
WL.ll.  A, 


3  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  808, 
and  note  3;  Britton  v.  Mccolls,  104  U.  S. 
757,  26  L.  ed.  918;  Baldwin  v.  Bank  of  Lou- 
isiatia,  1  La.  Ann.  13,  45  Am.  Dec.  72 ;  Dor- 
chester d  Jd.  Bank  v.  A'eio  England  Bank,  1 
Gush.  177;  Bovcling  v.  Arthur,  34  Miss.  41; 
Stacy  v.  Dane  County  Bank,  12  Wis.  629; 
Plymouth  County  Bank  v.  Oilman,  9  S.  D. 
278,  68  N.  W.  735. 


,  J.,  delivered  the  opinion  of  the 
court : 

PlaintifTs  owned  a  note  payable,  according 
to  its  terms,  on  Sunday,  December  1,  1895. 
Shortly  before  that  date  it  was  left  at  de- 
fendant's bank,  and  was  protested  for  non- 
payment on  Thursday,  December  5.  In  an 
action  against  an  indorser  this  court  held 
that  it  should  have  been  presented  and  pro- 
tested one  day  earlier,  morris  v.  Bailey,  10 
S.  D.  507,  74  N.  W.  443.  Plaintiflfs  now 
charge  defendant  with  having  negligently 
omitted  to  make  presentment  and  pro- 
test in  time,  and  seek  to  recover  the 
balance  due  upon  the  note.  The  court  be- 
low directed  a  verdict  for  defendant,  and 
denied  an  application  for  a  new  trial,  and 
plaintiffs  appealed. 

It  is  alleged  in  the  conoplaint  "that  shortly 
prior  to  the  1st  day  of  December,  1895,  and 
a  few  days  before  the  maturity  of  said  note, 
these  plaintiffs  delivered  said  note  to  the 
defendant  bank  for  collection,  with  instruc- 
tion to  protest  said  note  in  case  of  nonpay- 
ment of  same  at  maturity,  and  to  give  all 
necessary  and  proper  notice  to  charge  the 
indorser  on  said  note."  This  allegation  is 
supported  by  the  positive  testimony  of  one 
of  the  plaintiffs.  It  is  denied  by  the  answer, 
and  defendant  offered  evidence  tending  to 
prove,  that  its  bo<^keeper,  a  notarjr  public, 
and  not  itself,  was  employed  by  plaintiffs  to 
make  the  presentment  and  protest.  It  can- 
not be  presumed  that  the  verdict  was  di- 
rected upon  this  issue  as  the  evidence  touch- 
ing it  is,  to  say  the  least,  conflicting,  and  the 
cause  should  have  been  submitted  to  the 
jury,  unless  for  other  reasons  the  plaintiffs 
could  not  recover.  Assuming  that  defend- 
ant, and  not  its  bookkeeper,  was  employed  to 
take  all  necessary  steps  to  charge  the  indors- 
er ;  that,  by  reason  of  its  failure  to  make  de- 
mand and  protest  at  the  proper  time,  the  in- 
dorser was  released;  and  that,  in  conse- 
quence of  the  defendant's  mistake,  plaintiffs 
have  been  unable  to  collect  the  balance  due 
upon  their  note, — the  question  arises  wheth- 
er, under  all  the  circumstances  disclosed  by 
the  evidence,  the  defendant  should  respond 
in  damages  for  the  loss  thus  occasioned.  It 
is  evident  that  the  officers  of  the  bank  and 
its  employees  acted  in  good  faith  under  an 
honest  mistake  as  to  the  law  applicable  to 
such  notes  in  this  state.  It  appears  that  the 
learned  circuit  court,  in  an  action  against  an 
indorser,  decided  that  the  course  taken  by  de- 
fendant was  strictly  in  accordance  with  law ; 
and  the  opinion  rendered  by  this  court  con- 
clusively shows  that  the  question  of  law  in- 
volved was  one  of  serious  doubt  and  difficul- 
ty, owing  to  the  condition  of  the  statutes  in 
this  state  relating  to  holidays  and  days  of 
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grace.  Moms  v.  Bailey^  10  S.  D.  507,  74  N. 
Vv.  443.  It  would  hardly  seem  just  to  hold 
defendant  responsible  for  an  error  of  judg- 
ment concerning  a  matter  that  has  given  the 
courts  so  much  trouble,  and  regarding  which 
there  was  so  much  room  for  honest  ditFer- 
ence  of  opinion.  Certainly  the  circuit  court 
was  justified  in  refusing  to  hold  a  layman 
liable  in  damages  for  deciding  a  question  of 
law  in  the  ordinary  course  of  his  business 
in  the  same  way  that  the  court  decided  it 
after  having  had  the  assistance  of  exhaustive 
arguments  by  counsel  of  recognized  learn- 
ing and  ability.  If  defendant  was  employed 
to  protest  plaintiffs'  note,  without  any  di- 
rection as  to  the  time  when  presentment 
should  be  made,  and  it  undertook  the  em- 
ployment for  a  good  consideration,  it  was 
bound  to  perform  the  service,  to  use  ordin- 
ary care  and  diligence  therein,  and  to  exer- 
cise a  reasonable  degree  of  skill.  Comp. 
Laws,  §§  3758,  3703.     The  nature  of  the  em- 

eloyment  demanded  of  the  employee  such 
nowledge  of  the  law  and  customs  relating 
to  the  collection  of  promissory  notes  as  is 
usually  possessed  by  persons  engaged  in  the 
banking  business,  and  the  exercise  of  such 
care,  diligence,  and  skill  as  are  usually  ex- 
ercised by  persons  engaged  in  that  business. 
If  defendant  possessed  such  knowledge,  and 
exercised  such  care,  diligence,  and  skill,  it 
was  not  guilty  of  culpable  negligence,  and  is 
not  liable  in  this  action.  Id.,  §  3770.  In  a 
case  strictly  analogous  to  the  one  at  bar, 
Chief  Justice  Shaw,  speaking  for  the  su- 
preme court  of  Massachusetts,  uses  this  lan- 
guage: "In  general,  the  rules  df  law  in  re- 
gard to  the  presentment  of  bills  of  exchange 
and  promissory  notes  for  payment,  and  for 
giving  notice  to  indorsers  in  case  of  dishon- 
or, are  so  plain  and  simple,  so  well  known  by 
notaries  public,  cashiers  of  banks,  attor- 
neys, and  brokers,  that  any  failure  to  comply 
with  them  by  an  agent  acting  in  behalf  of  an- 
other would  carry  with  it  such  proof  of 
either  want  of  skill  or  want  of  ordinary  dili- 
gence as  to  render  him  liable  to  his  princi- 
pal. It  is  therefore  often  laid  down,  in  gen- 
eral terms,  that  when  the  holder  of  a  bill  or 
note  has  lost  his  remedy,  by  these  means, 
against  a  responsible  party,  and  thereby 
sustained  damage,  he  has  his  remedy  against 
his  agent.  But  the  specific  question  to  be 
considered  is  whether  in  all  cases  an  agent 
is  bound  to  know  the  rules  of  law,  and  con- 
form to  them  at  his  peril,  in  the  transaction 
of  his  employer's  business,  although  the 
course  of  proceeding  may  depend  upon  stat- 
ute provisions  so  recently  passed  as  not  to  be 
generally  known,  or  decisions  of  those  courts, 
whose  judgments  are  usually  regarded  as 
precedents  and  rules  of  practice,  either  not 
promulgated  at  the  time,  or  so  recently  giv- 
en as  not  to  be  generally  known  among  busi- 
ness men.  It  is  undoubtedly  a  salutary 
maxim  that  everv  man  is  bound  to  know  the 
law,  and  that  ignorance  of  the  law  excuses 
no  one,  yet  these  maxims  must  be  confined  to 
the  cases  for  which  they  were  adopted.  In 
the  criminal  law  a  man  is  estopped  from  set- 
ting up  his  ignorance  of  the  law  as  an  ex- 
cuse for  its  violation,  because  it  is  his  duty 
50  L.  R.  A. 


to  inform  himself.  So,  in  regard  to  his  owa 
rights,  in  dealings  with  others,  he  must,  at 
his*  peril,  ascertain  his  legal  rights,  and 
must  be  presumed  to  act  in  conformity  to 
them;  otherwise,  there  would  be  no  safety 
for  others  in  dealing  with  him.  But  the 
maxim  has  no  application  to  the  duty  of  an 
agent,  of  whom  ordinary  skill,  only,  is  re- 
quired. Reasonable  skill  and  knowledge, 
only,  is  demanded  in  every  other  branch  of 
science.  Why  should  absolute  knowledge 
and  consummate  skill  be  required  in 
a  department  where  it  is  often  impos- 
sible to  know  the  law,  in  its  applica- 
tion to  a  particular  state  of  facts,  until 
it  has  been  authoritatively  declared?" 
Mechanics*  Bank  v.  M er chants*  Bank,  6  Met. 
13.  This  reasoning  is  sound.  It  would  be 
unreasonable  to  hold  a  banker  personally  re- 
sponsible for  an  error  of  judgment  regarding 
a  question  of  law  upon  which  able  lawyers 

I  and  judges  disagreed  before  its  settlement  by 
the  state  supreme  court.  Had  any  lawyer 
made  the  same  mistake,  no  one  would  seri- 
ously contend  that  he  should  respond  in  dam- 

I  ages".     How,  then,  can  a  layman  be  held  lia- 

!ble? 

We  think,  in  any  view  of  the  evidence,  the 
plaintiffs  were  riol  entitled  to  recover,  and 
the  judgment  of  the  Circuit  Court  is  af- 
firmed. 


Patrick  B.  MCCARTHY,  AppU, 

V. 

Edward  W.  SPEED,  Admr.,  etc.,  of  William 
B.  Franklin,  Deceased,  et  al,  Respts. 

(11  S.  D.  362.  12  S.  D.  7.) 

1.  A  lode  mlnlnir  claim  mar  l»e  located 

within  the  boundaries  of  an  unpatented 
placer  claim  by  the  owner  of  the  latter  and 
third  persons. 

2.  Persoim  '^vlio  locate  a  minlnsT  claim 
and  record  location  certlftcatefl  there- 
of cannot,  as  against  one  who  purchases  an 
Interest  in  the  claim,  prove  that  the  location 
was  «N'oid  for  want  of  discovery  of  mineral 
In  place. 

3.  One  cotenant  of  a  mlnlngr  claim  upon 
which  the  annual  assessment  work  has  not 
been  done  cannot,  by  relocatinj^  the  claim, 
obtain  a  title  thereto  as  against  his  cotenants. 

4.  Tlie  relation  of  cotenantH  will  con- 
tinue  to   exist  between   two   locators  of   a 

Note. — lihjht  of  col  en  ant,  a{/ent,  or  person 
alanding  in  other  fiduciary  relation,  to  relo- 
cate a  mining  claim  for  hi8  own  benefit  to  the 
exclusion  of  other  party. 

Cotenant. 

There  are  but  few  cases  exactly  In  point. 

Turner  v.  Sawyer,  150  U.  S.  578,  37  L.  ed. 
1189,  14  Sup.  Ct.  Uep.  192.  relied  upon  by  the 
principal  case,  does  not  Involve  a  relocation  by 
a  cotenant,  but  the  court  held  that  the  acqulsl- 
Tlon  of  the  les^al  title  from  the  land  office  by 
one  of  the  cotenants  inured  to  the  benefit  of  the 
other  cotenant,  as  well  as  to  that  of  the  relo> 
cator. 

One  or  more  cotenants  of  a  mining  claim, 
who  procure  a  patent  for  the  same  in  their  own  ^ 
names,  without  the  knowledge  of  their  coten* 
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mining  claim  until  the  claim  !■  abandoned  or 
forfeited. 

On  rehearing. 

B.  Ab  appeal  from  a  Judarment  and 
from  an  order  denying  a  motion  for  a  new 
trial  will  not  be  dismissed  because  the  order 
had  not  been  entered  whea  the  appeal  was 
taken,  bat  the  record  will  be  reviewed  as  if 
BO  motion  had  been  made. 

6.  An  appeal  from  a  Jndament  in  an 
action  l»ronirlit  to  establisla  an  inter- 
est in  a  minins  elaint  will  not  be  dis- 
missed because,  since  the  appeal  was  taken, 
defendants  have  parted  with  their  interest 
in  tiie  claim  to  one  who  has  received  a  patent 
from  the  government,  if  notice  of  the  pend- 
ency of  the  action  was  filed  in  the  proper 
connty. 

(December  21,  1898.) 

I  PPEAL  by  plaintiff  from  a  judgment  of 
A  the  Circuit  Court  for  Pennington  Coun- 
tj  in  favor  of  defendants  in  an  action 
brought  to  establish  an  interest  in  a  mining 
claim.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  "W,  Brown  and  Mo- 
LansUln  A  Mcl<aiislilin  for  appellant. 

Messrs.  Fowler  A  Wliitfield  and 
Scbrader  A  Lewis,  for  respondents: 

This  is  not  an  action  to  declare  a  trust; 


ant,  hold  the  claim  subject  to  a  trust  in  favor 
of  the  latter.  Rrundy  v.  Mayfleld,  15  Mont. 
201.  38  Pac.  1067. 

The  purchase  by  part  of  the  cotenants  of  an 
outstanding  title  to  the  claim  inures  to  the 
beDeGt  of  another  cotenant.  FranlcIIn  Min.  Co. 
T.  O'Brien,  22  Colo.  129,  43  Pac.  1016. 

A  purchase,  by  a  cotenant  of  a  mining  claim, 
of  a  title  initiated  by  relocation,  inures  to  the 
tenedc  of  his  co-owners  in  the  original  location. 
MlJIs  V.  Hart,  24  Colo.  505,  62  Pac.  680. 

Hunt  V.  Patchin,  13  Sawy.  304,  35  Fed.  Rep. 
816,  held  that  the  relocation  of  a  mining  claim 
by  one  of  several  cotenants  was  subject  to  a 
trust  in  favor  of  the  other  cotenants,  but  it 
apiM^ars  in  this  case  that  the  owners  had  de- 
cided that,  instead  of  performing  the  represen- 
tation worlt,  they  should  forfeit  the  claim  and 
have  it  immediately  relocated  In  the  name  of 
roch  cotenant ;  and  the  court  held  that  it  was 
apparent,  from  the  circumstances,  that  It  was 
the  nnderstfinding  that  the  claim  should  be  relo- 
cited  for  the  benefit  of  all. 

This  fact  makes  the  case  a  stronger  one  for 
the  declaration  of  a  trust  than  the  principal 
caie,  and  therefore  cannot  be  considered  an  ex- 
act precedent  for  the  latter. 

Where  a  person  has  posted  a  location  notice 
in  the  name  of  himself  and  third  persons,  in 
pcisoance  of  a  custom  providing  that  any  per- 
son who  has  discovered  a  vein  or  lode,  and  de- 
eires  to  locate  a  mining  claim  on  it  for  himself 
and  others,  may  do  so  by  putting  up  a  notice 
with  his  own  name  and  the  names  of  those 
vhom  he  may  choose  to  associate  with  him  ap- 
pended thereto,  he  cannot  thereafter  cut  off  the 
nght  of  such  persons  by  taking  down  the  no- 
ticp,  and  patting  up  a  new  one,  omitting  their 
names.  Morton  v.  Solambo  Copper  MIn.  Co.  26 
Cal  527. 

Thompson  v.  Spray,  72  Cal.  528,  14  Pac.  182, 
beld  that  the  rights  of  persons  whose  names 
^re  on  the  first  notice  of  location  could  not  be 
affected  by  their  omission  from  a  second  notice, 
styled  an  amended  notice,  signed  by  some  of  the 
persons  whose  names  were  signed  to  the  first 
notice,  and  by  other  persons  whose  names  were 
not  signed  to  that  notice. 
60L.R,A. 


yet  there  is  no  evidence  or  finding  of  any  le- 
gal title  in  the  plaintiff.  He  alleges  a  legal 
title  in  the  complaint.  The  Tin  Bar  claims, 
upon  the  allegations  of  the  complaint,  are 
abandoned.  The  complaint,  upon  the  facts- 
should  be  dismissed. 

Von  Drachenfels  v.  DoolUtle,  77  Cal.  295, 
19  Pac.  518;  McDonald  v.  McCoy,  121  Cal. 
55,  63  Pac.  420;  Anderson  v.  Chilson,  8  S. 
D.  64,  66  N.  W.  435;  Northrop  v.  Andreios,. 
39  Kan.  571,  18  Pac.  510;  Harrigan  v.  Mow- 
ry,  84  Cal.  456,  22  Pac.  658,  24  Pac.  48; 
Brady  v.  Eusby,  21  Nev.  453,  33  Pac.  801. 

Each  party  must  plead  every  fact  which  he 
is  required  to  prove,  and  will  be  precluded 
from  proving  any  fact  not  alleged. 

Qreen  v.  Palmer,  15  Cal.  412,  76  Am.  Dec» 
492;  Hicks  v.  Murray,  43  Cal.  515;  Cowen- 
hoven  v.  Brooklyn,  38  Barb.  9;  Freeman  v. 
Fulton  F.  Ins.  Co,  38  Barb.  247 ;  Barnes  v. 
Quigley,  59  N.  Y.  266;  Peck  v.  Root,  5  Hun, 
6^7;  Pom.  Rem.  &  Rem.  Rights,  §§  95,  679> 
706;  Commercial  Bank  v.  Jackson,  9  S.  D. 
606,  70  N.  W.  846. 

It  is  only  the  public  lands  of  the  United 
States  that  are  subject  to  appropriation  and 
purchase  under  the  law  of  Congress  of  May 
10,  1872,  and  acts  amendatory  thereof. 

The  land  covered  by  the  Tin  Bar  No.  1  and 


But  where  a  claim  has  lapsed  by  reason  of 
failure  to  renew  the  record  of  location  notice^ 
and  subsequently  a  renewal  is  made  by  a 
stranger  to  the  original  notice  acting  for  him- 
self and  certain  associates,  some  of  whom  were 
on  the  original  notice,  it  does  not  inure  to  the 
benefit  of  those  whose  names  were  on  the  or- 
iginal notice  but  not  on  the  renewal  notice. 
Strang  v.  Uyan,  46  Cal.  84,  1  Morrison  Min. 
Rep.  48. 

The  last  three  cases,  it  will  bs  observed,  are 
not,  like  the  principal  case,  cas'is  of  relocation 
after  failure  to  do  the  annual  assessment  work. 

Page  V.  Summers,  70  Cal.  121,  12  Pac.  120,  15 
Morrison  MIn.  Ilep.  617,  held  that  where  two 
of  the  parties  to  a  contract  for  the  purpose  of 
prospecting  for  and  locating  mines,  located  a 
claim,  the  notice  of  location  naming  all  the  par- 
ties as  locators,  and  subsequently,  after  the  dis- 
solution and  termination  of  the  agreement  by 
mutual  consent,  tore  down  the  location  notice, 
and  substituted  another  notice,  excluding  the 
third  party  as  a  locator,  their  location  was  not 
subject  to  a  trust  in  the  latter's  favor.  The- 
court  said  that  there  was  do  finding  of  the 
concealment  of  any  fact  from  him,  and  that  it 
must  be  presumed  that,  with  full  knowledge  of 
all  the  existing  conditions,  the  parties  termi- 
nated the  agreement,  and  that  no  duty  re- 
maincd  with  any  of  them  to  perfect  the  loca- 
tion. 

It  will  be  observed  that  the  fiduciary  rela- 
tions existiug  between  the  parties  in  the  forego- 
ing case  had  been  dissolved  by  the  express  ter- 
mination of  the  agreement,  thus  putting  an  end 
to  the  cotenancy,  whereas,  in  the  principal  case, 
the  only  thing  that  could  have  been  claimed  to- 
put  an  end  to  the  cotenancy  was  the  failure  to 
do  the  assessment  work  and  the  consequent  sut>- 
Jection  of  the  claim  to  relocation ;  but,  as 
pointed  out  in  the  principal  case,  a  claim  is  not 
forfeited  under  the  original  location  until  it  is 
relocated. 

The  existence  of  a  fiduciary  relation  with  re- 
spect to  the  claim,  between  one  who  relocates 
it  after  the  failure  to  do  the  annual  assessment 
work  and  some  other  person,  does  not  seem  to* 
invalidate    the    relocation,    but,    in    the    vlew» 
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Kg.  2  claims  was  not,  at  the  date  of  the  at- 
tempted location  thereof, — to  wit,  January 
25,  1888,— such  land. 

Deffehack  v.  Hawke,  115  U.  S.  392,  29  L. 
•ed.  423,  6  Sup.  Ct.  Rep.  95;  Davis  v.  Weib- 
hold,  139  U.  S.  607,  35  L.  ed.  238,  11  Sup.  Ct. 
Hep.  628. 

The  facts  are  that  the  Reed  placer  con- 
tained valuable  mineral  deposits;  that  it 
was  public  land  at  the  time  l^eed  and  Frank- 
lin located  it  in  March,  1882 ;  that  thereafter 
the  provisions  of  the  law  were  complied 
with ;  it  belonged  to  the  owners  of  the  placer 
title;  it  was  not,  nor  was  any  portion  of  it, 
subject  to  location  on  January  25,  1888. 

Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed. 
736;  Owillim  v.  Donnellan,  115  U.  S.  45,  29 
L.  ed.  348,  6  Sup.  Ct.  Rep.  1110;  Miller  v. 
Girard,  3  Colo.  App.  278,  33  Pac.  69 ;  Forbes 
V.  Oracey,  94  U..S.  767,  24  L.  ed.  314;  Gol- 
den Terra  Jtftn.  Co.  v.  Smith,  2  Dak.  398,  11 
N.  W.  98. 

The  discovery  of  the  Tin  Bar  No.  1  claim 
heiiig  within  the  Reed  placer,  the  location 
•of  such  claim  was  void,  not  only  against  the 
prior  locators  of  the  placer  claim,  but 
against  all  the  world. 

Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed. 
736. 

After  the  entry  of   the  Reed  placer,  the 


portion  of  the  Tin  Bar  No.  1  situate  outside 
the  lines  of  the  Reed  placer  claim  was  aban- 
doned, and  that  portion  of  each  of  the  Tin 
Bar  claims  inside  the  Reed  placer  claim  M. 
C.  903  became  a  part  thereof;  as  to  Tin  Bar 
No.  1,  it  was  the  loss  of  the  discovery,  and 
thereby  the  loss  of  the  claim. 

Gwillim  V.  Donnellan,  115  U.  S.  45,  29  L. 
ed.  348,  6  Sup.  Ct.  Rep.  1110;  Miller  v.  Oir- 
ard,  3  Colo.  App.  278,  33  Pac.  69 ;  Raunheim 
V.  Dahl,  6  Mont.  167,  9  Pac.  892,  132  U.  S. 
260,  33  L.  ed.  324,  10  Sup.  Ct.  Rep.  74. 

Title  can  be  acquired  only  by  compliance 
with  the  conditions  to  be  performed  subse- 
quent to  location. 

Strang  v.  Ryan,  46  Cal.  34;  Page  v.  Sum- 
mas,  70  Cal.  121,  12  Pac.  120. 

Finding  of  ownership  carries  with  it  the 
whole  case.  The  finding  of  the  court  that 
Fayel,  Arasbury,  Franklin,  and  Blair  are  the 
owners  is  conclusive  of  the  issue  on  that 
question. 

Daly  V.  Sorocco,  80  Cal.  367,  22  Pac.  211; 
Kidder  v.  Stevens,  60  Cal.  417;  Batchelder 
V.  Baker,  79  Cal.  267,  21  Pac.  754;  Ybarra 
V.  Sylvany  (Colo.)  31  Pac.  1114;  Gancood 
V.  Hastings^  38  Cal.  217;  San  Francisco  v. 
Spring  Valley  Waterworks,  63  Cal,  629; 
Hayne,  New  Trial,  §§  242,  730. 


•of  the  principal  case,  and  of  Hunt  v.  Patchln,  13 
Sawy.  304,  35  Fed.  Rep.  816.  supra,  merely  to 
aubject  the  relocation  to  a  tmst.  This  distinc- 
tion is  made  by  Saunders  v.  Mackey,  6  Mont. 
628,  6  Pac.  861,  which  holds  that  the  promise 
by  one  cotenant  to  another  to  represent  the 
•claim  and  save  it  from  forfeiture  did  not  save 
the  claim  from  forfeiture  or  prevent  its  relo- 
cation by  the  cotenant  malclng  the  promise,  if  he 
-failed  to  do  the  worlt.  The  court  says,  how- 
over,  that  if  the  relations  between  the  two  co- 
tenants  were  such  as  to  make  the  relocator  the 
other's  trustee,  a  proper  action  would  so  de- 
clare him  and  protect  the  other's  Interest. 

The  validity  of  the  relocation,  rather  than  the 
•question  as  to  whether  the  patent  would  be  sub- 
ject to  a  trust  in  favor  of  the  co-owner,  seems 
to  have  been  the  point  determined  by  Gold  Dirt 
Lode,  10  C.  L.  O.  119,  Clark's  Min.  Law  Dig.  p. 
'95,  which  holds  that  a  co-owner  of  a  mining 
claim,  who  relocates  the  same  in  his  own  name, 
may  obtain  a  patent  in  his  own  name  without 
going  back  of  the  relocation,  if  the  co-owner 
iails  to  assert  an  adverse  claim. 

Agent. 

One  who  undertakes  to  procure  a  purchaser 
for  a  mining  claim  occupies  a  fiduciary  relation 
to  the  owners  of  the  claim,  and  the  relocation 
of  the  claim  by  him,  while  such  relation  exists, 
is  for  the  benefit  of  his  principals,  subject  to 
their  right  of  election  to  accept  the  same.  Lock- 
hart  V.  Uoliins.  2  Idaho,  503,  21  Pac.  413. 

In  Largey  v.  Bartlett,  18  Mont.  265,  44  Pac. 
-962  the  court  held  that  the  attempt  of  an  agent 
to  relocate  a  claim  in  the  name  of  his  wife,  by 
amending  the  original  notice  of  location,  was 
null  and  void,  as  against  his  principals.  In 
this  case,  the  agent  had  been  intrusted  with  the 
amended  notice  of  location,  and  changed  the 
name  of  the  locator  after  the  surveyor  had  left. 

Argentine  Min.  Co.  v.  Benedict,  18  Utah,  183, 
55  Pac.  559,  held  that  the  relocation  of  a  claim, 
by  an  agent  intrusted  by  the  owner  with  the 
performance  of  the  representation  work,  in  the 
name  of  a  corporation,  which  knew  of  his  re- 
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lations  to  the  original  locator,  was  fraudulent 
and  void  as  to  the  principal ;  but  in  this  case  the 
court  held  that  the  agent  had  performed  the 
representation  work. 

Grantor;  mortgagor. 

The  grantor  of  a  mining  claim  by  a  quitclaim 
deed  is  estopped  to  deny  the  validity  of  the  lo- 
cation upon  which  the  title  rests.  Blake  v. 
Thorn  (Ariz.)  16  Pac.  270.  The  court  in  that 
case,  however,  held,  if  the  grantees  had  failed 
to  do  the  assessment  work  the  grantors  might 
have  relocated  the  claim,  and  acquired  a  para- 
mount title. 

\  mortgagor  of  a  mining  claim  cannot  aban- 
don the  same,  and  then  relocate  it,  and  defeat 
the  mortgage  lien.  Alexander  v.  Sherman 
(Ariz.)  16  Pac.  45.  The  court  said  that  the 
relocation  under  such  circumstances  was  a 
fraud. 

Conclusion, 

The  principle  upon  which  Turner  v.  Sawyer, 
150  U.  S.  578,  37  L.  ed.  1189,  14  Sup.  Ct.  Rep. 
192,  supra,  was  decided  vis.,  that  cotenants 
stand  in  a  relation  of  mutual  trust  and  confi- 
dence, and  that  neither  will  be  permitted  to 
act  in  hostility  to  the  other  in  reference  to  the 
joint  estate,  seems  equally  applicable  to  the 
case  of  a  relocation  by  a  cotenant  if  at  the 
time  thereof  the  cotenancy  is  still  subsisting, 
as  to  the  case  of  the  acquisition  of  the  legal  title 
from  the  land  office,  and  by  analogy  would  seem 
tp  apply  also  to  the  case  of  a  relocation  by  an 
agent.  The  principle  obviously  does  not  apply- 
as  between  a  grantor  and  grantee.  As  already 
shown,  the  decision  in  Alexander  v.  Sherman 
(Ariz.)  16  Pac.  45,  that  a  mortgagor  of  a  claim 
canuot  defeat  the  mortgage  by  relocating  the 
claim,  proceeded  upon  the  theory  that  the  re- 
location was  a  fraud.  Although  it  is  not  so 
expressly  stated,  the  view  of  the  court  appar- 
ently was  that  the  fraud  consisted  of  the  vio- 
lation of  the  trust  relation  between  the  parties. 

G.  H.  P. 
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Messrs,  W.  O.  Temple  and  A.  K.  Gard- 
ner, for  respondent,  Fayel: 

The  act  of  Congress  (Rev.  Stat.  §  2324) 
^xtendA  the  privilege  of  relocating  unrepre- 
^nted  mining    claims — ^that    is,  claims  on 

which  the  annual  labor  has  not  been  done — 

10  all  persons  possessing  the  requisite  quali- 
fications of  citizenship,  without  discrimina- 
tion  or  restriction.  So  far  from  supporting 
the  cotenant  theory,  it  cannot  be  reconciled 
vith  it. 

The  statute  says  the  claim  or  mining  loca- 
.tioQ  upon  which  such  failure  occurred  shall 
lie  open  to  relocation  in  the  same  manner 
u  if  no  location  of  the  same  had  ever  been 
made. 

Congress  has  made  it  lawful  for  a  coten- 
ant, as  well  as  others,  to  relocate  unrepre- 
sented gi'ound,  and  therefore  the  common 
law  is  abrogated  so  far  as  there  is  any  con- 
diet  The  act  of  relocation  being  lawful, 
there  is  nothing  upon  which  to  predicate  a 
trust. 

It  is  not  inconsistent  with  the  dictates  of 
fair  dealing  that  a  part  owner  of  an  unrep- 
resented claim  should  relocate  it  for  himself 
to  the  exclusion  of  his  cotenants  in  the  old 
location. 

Franklin  and  Blair  were  co-owners  in  the 
Tin  Bar  claims  as  locators ;  McCarthy's  title 
vas  derived  by  mesne  conveyances  from  one 
Frank  Eaton.  ZThe  cotenancy  which  existed 
between  appellant  and  Blair  and  Franklin 
vas  not  a  matter  of  choice  on  the  part  of 
Blair  and  Franklin,  but  wholly  involuntary 
u  to  them. 

In  such  cases  the  arbitrary  rule  of  the  com- 
mon law  has  been  relaxed,  because  it  does 
not  accord  with  the  modern  sense  of  justice. 

Tenants  in  common  are  subject  to  this  mu- 
tual obligation,  only  where  their  interest  ac- 
crues under  the  same  instrument,  or  act  of 
the  parties  or  of  the  law,  or  where  they  have 
entered  into  some  agreement  or  understand- 
ing with  one  another ;  and  persons  acquiring 
imconnected  interests  in  the  same  subject, 
b?  distinct  purchases,  though  it  may  be  un- 
der the  same  title,  are  not  bound  to  a  greater 
protection  of  one  another's  interests  than 
vould  be  required  between  strangers. 

Kcech  V.  Sandford,  1  White  &  T.  Lead. 
Cas.  in  Eq.  65,  note;  Frentz  v.  Klotach,  28 
Wis.  312;  Roberta  v.  Thorn,  25  Tex.  728,  78 
Am.  Dec.  552 ;  Rippetoe  v.  Dwyer,  49  Tex. 
498:  Olney  v.  Sawyer,  54  Cal.  379:  Brittin 
V.  Handy,  20  Ark.  381,  73  Am.  Dec.  497; 
King  V.  Rowan,  10  Heisk.  675 ;  Buchanan  v. 
King,  22  Gratt.  414;  Smith  v.  Washington, 
n  Mo.  App.  519;  Alexander  v.  Sully,  50 
Iowa,  192. 

A  man  may  relocate,  under  a  new  name, 
his  own  claim  on  which  he  has  not  done  the 
anonal  labor  required  by  law. 

Wamock  v.  DeWitt,  11  Utah,  324,  40  Pac. 
^5;  Hunt  y.  Patchin,  35  Fed.  Rep.  816; 
Sunders  v.  Mackcy,  5  Mont.  523,  6  Pac.  361. 

One  of  several  tenants  in  common  of  an 
^patented  mining  location  upon  which  the 
tonoal  labor  has  not  been  done  may  relocate 
the  claim  in  his  own  name  and  for  his  sole 
V^aefit,  to  the  exclusion  of  his  associates  in 
tb€  old  location. 
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Strang  v.  Ryan,  46  Cal.  36;  Saunders  v. 
Maokey,  5  Mont.  523,  6  Pac.  361 ;  Phillpotta 
V.  Blasdel,  8  Nev.  61 ;  Mines  &  Mining  Law, 
15'Am.  &  £ng.  Enc.  Law,  551;  Copp,  United 
States  Mineral  Lands,  300. 


9  J.,  delivered  the  opinion  of  the 
court: 

This  action,  brought  for  the  purpose  of 
determining  adverse  claims  to  certain  min- 
ing property,  was  tried  by  the  court,  and  re- 
sulted in  a  judgment  wherein  the  claims  of 
plaintiff  are  adjudged  to  be  invalid.     He  ap- 

Seals  from  such  judgment  and  from  an  order 
enying  a  new  trial. 

From  the  findings  of  the  trial  court  the 
following  facts  appear:  On  September  16, 
1882,  Jacob  F.  Reed  and  William  Franklin 
located  a  portion  of  the  ground  in  contro- 
versy as  the  Reed  placer  mining  claim. 
From  the  date  of  location  until  1892  Reed 
and  Franklin  were  in  actual,  notorious,  and 
peaceable  possession  of  the  claim,  were  ac- 
knowledged and  reputed  to  be  its  owners, 
and  during  each  year  performed  the  required 
development  work.  They  applied  for  patent 
November  23,  1892.  Final  entry  was  made 
March  13,  1893.  There  was  no  application 
for  a  lode  on  the  placer  site  aside  from  the 
placer  claim.  The  boundaries  of  the  claim 
as  patented  coincide  with  its  boundaries  as 
staked  upon  the  ground  at  time  of  location. 
January  25,  1888,  Reed,  Franklin,  Thomas 
C.  Blair,  and  Frank  Eaton  marked  the 
boundaries  of  Tin  Bar  No.  1  claim  upon  the 
groimd  with  stakes,  as  required  by  law,  post- 
ed a  discovery  or  location  notice  thereon, 
and  within  sixty  days  thereafter  recorded  a 
location  certificate,  but  did  no  other  act  of 
location  at  that  time.  The  location  or  dis- 
covery notice  of  this  claim  was  posted  inside 
the  boundaries  of  the  Reed  placer  claim,  and 
the  point  claimed  as  discovery  on  the  Tin 
Bar  No.  1  is  the  same  point  at  which  the 
notice  was  posted.  No  labor  has  been  per- 
formed or  improvement  made  upon  the  claim, 
except  about  four  days'  work  in  1889  and 
about  four  days*  work  in  1891;  such  work 
not  exceeding-  $14  in  each  of  those  years. 
There  was  no  agreement  on  the  part  of  de- 
fendants 'Blair  or  Franklin  with  plaintiff 
to  perform  labor  or  make  improvements  on 
Tin  Bar  No.  1  in  1893  or  1894,  and  no  con- 
tractual relation  existed  between  them  in  re- 
gard to  such  claim  when  the  Holy  Terror 
lode  claim  was  located.  January  25,  1888, 
Blair  and  Eaton  did  the  same  acts  of  loca- 
tion with  respect  to  Tin  Bar  No.  2  that  were 
done  in  respect  to  Tin  Bar  No.  1.  No  labor 
has  been  performed,  or  improvement  made, 
upon  Tin  Bar  No.  2,  except  about  four  days' 
work  in  1891,  of  value  not  exceeding  $14. 
There  was  no. agreement  on  the  part  of  de- 
fendants Franklin  or  Blair  with  plaintiff  to 
perform  labor  or  make  improvements  upon 
Tin  Bar  No.  2  in  1892,  1893,  or  1894,  and 
there  was  no  contractual  relation  existing 
between  them  in  regard  to  such  claim  during 
those  years.  Defendant  Franklin  located 
the  lode  claims  Holy  Terror  and  Keystone 
No.  4  on  June  28,  1894,  and  September  20, 
1894,  respectively,  and  the  law  has  been  com- 
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plied  with,  so  far  ns  it  relates  to  those 
claims,  since  the  date  of  each.  Defendants 
are  the  owners  of  the  Holy  Terror  and  Key- 
stone No.  4,  save  for  the  rights  of  the  plain- 
tiff in  this  action.  !No  adverse  was 
filed  by  plaintiff  or  other  owners  of  either 
Tin  Bar  No.  1  or  2  to  the  application  for 
patent  to  the  Heed  placer  claim.  At  and 
prior  to  the  time  of  the  application  for  pat- 
ent to  the  placer  claim  there  was  no  known 
lode  or  vein  thereon  within  the  boundaries 
of  either  Tin  Bar  claim  of  such  character  as 
to  render  the  ground  more  valuable  because 
of  its  presence,  or  to  justify  the  expenditure 
of  money  for  either  exploitation  or  develop- 
ment. There  was  no  application  for  patent 
to  any  lode  or  vein  included  in  the  placer 
claim  in  the*  application  for  patent  to  the 
placer  claim.  The  Holy  Terpor  embraces 
1.62  acres  of  the  ground  covered  by  Tin  Bar 
No.  1,  and  Keystone  No.  4  embraces  2.71 
acres  of  the  ground  covered  by  Tin  Bar  No. 
2.  In  1888,  Eaton  conveyed  an  undivided 
one-fourth  interest  in  Tin  Bar  No.  1  and 
Tin  Bar  No.  2  to  one  George  Williams,  who 
in  the  same  year  convej^ed  the  same  interest 
to  plaintiff  and  one  Aiichael  McGuire.  On 
April  22,  1890,  Eaton  conveyed  an  undivided 
one-fourth  interest  in  Tin  Bar  No.  2  to  de- 
fendant Franklin,  and  Blair  conveyed  a  like 
interest  therein  to  Jacob  F.  Reed.  When 
thib  action  was  commenced,  Franklin  (since 
deceased)  and  defendants  Blair,  Fayel,  and 
Amsbury  each  owned  an  undivided  one- 
fourth  interest  in  the  Holy  Terror  claim, 
and  an  undivided  seven  thirty-sixths  interest 
in  Keystone  No.  4.  Blair  acquired  his  inter- 
est in  the  Holy  Terror  claim  with  full  knowl- 
edge of  whatever  rights  the  plaintiff  had,  if 
any.  During  1891,  Blair  and  Franklin  dis- 
covered a  well-defined  ledge  of  mineral-bear- 
ing rock  in  place,  carrying  gold,  upon  Tin 
Bar  No.  2,  the  point  of  discovery  being  out- 
side the  limits  of  Reed  placer  claim.  The  lo- 
cation notice  on  Tin  Bar  No.  1  was  posted 
upon  a  well-defined  ledge  of  rock  carrying 
tin,  but  plaintiff  and  defendants  had  no 
knowledge  of  the  existence  of  tin  or  other 
valuable  deposit  therein  until  during  the 
trial  of  this  action  in  the  court  below.  There 
was  no  proof  that  the  plaintiff  is,  ever  was, 
or  ever  declared  his  intention  of  becoming, 
a  citizen  of  the  United  States. 

It  will  be  assumed  that  the  evidence  sus- 
tains the  findings  of  fact.  Do  they  support 
the  judgment?  Defendants  cannot  question 
plaintiff's  citizenship  in  this  action.  Manuel 
v.  Wnlff,  152  U.  S.  505,  38  L.  ed.  532,  14  Sup. 
Ct.  Rep.  651.  It  is  the  theory  of  plaintiff 
that  he  owned  an  interest  in  each  of  the  Tin 
Bar  lode  claims  upon  which  the  annual  as- 
sessment work  was  not  done ;  that  a  portion 
of  the  ground  covered  by  each  was  relocated 
by  his  cotonant  as  the  Holy  Terror  and  Key- 
stone No.  4 ;  that  such  relocations  were  valid, 
but  that  the  relocators  should  be  adjudged 
to  l>e  his  trustees  to  the  extent  of  his  inter- 
est in  the  Tin  Bar  claims.  This  theory  nec- 
essarily involves  the  validity  of  th(*  Tin  Bar 
locations.  It  is  contended  by  defendants 
that  neither  claim  ever  existed,  for  the  rea- 
son that  there  was  no  actual  discovery  with- 
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in  its  limits;  that  the  Tin  Bar  No.  1  discov- 
ery notice  was  posted  within  the  boundaries 
of  the  then  subsisting  unpatented  placer 
claim;  and  that,  if  the  Tin  Bar  location  was 
originally  valid,  the  claim  ceased  to  exist 
when  the  placer  claim  was  patented.  It 
seems  to  be  well  settled  that  a  stranger  can- 
not locate  a  lode  claim  within  the  limits  of 
another  subsisting  unpatented  lode  claim, 
but  our  attention  has  not  been  called  to  any 
decision  which  applies  this  rule  to  unpat- 
ented placer  claims.  In  Mr.  Lindley's  recent 
work  this  language  is  found:  "The  policy, 
of  the  government  with  reference  to  lodes  is^ 
to  sever  them  from  the  body  of  the  public 
lands,  and  to  deal  with  them  and  the  land 
immediately  inclosing  them  as  separate  and 
distinct  entities.  The  location  of  mining 
ground  for  placer  purposes  does  not  affect 
such  severance.  The  placer  claimant  may, 
in  the  absence  of  a  discovery  and  location  by 
others,  obtain  the  title  to  the  lode,  but  he 
has  not  such  right  by  virtue  of  his  prior 
placer  appropriation.  This  right  to  appro- 
priate the  lode  must  flow  from  the  discovery 
of  the  lode.  WTiosoever  first  discovers  the 
lode  may  appropriate  it  by  complying  with 
the  laws  conferring  privileges  upon  such 
discoverers.  If  he  fails  to  do  so,  it  is  open 
to  the  next  comer;  and  this  rule  applies  ta 
the  placer  claimant  as  well  as  to  strangers. 
If,  having  discovered  it,  he  fails  to  manifest 
his  intention  to  claim  it  by  appropriating  it 
under  the  lode  laws,  it  may  be  the  subject  of 
appropriation  by  others,  the  same  as  if  it 
were  upon  the  public  domain :  provided,  al- 
ways, that  such  appropriation  is  made  and 
perfected  peaceably,  and  in  good  faith."  I 
Lindley,  Mines,  §  413.  However  this  may 
be  with  respect  to  strangers,  there  is  cer- 
tainly no  reason  for  holding  that  the  owner 
of  an  unpatented  placer  claim  cannot  locate 
a  lode  claim,  or  consent  to  such  a  location 
being  made  by  others,  within  the  boundaries 
of  his  placer  claim.  Under  such  circumstan- 
ces it  would  hardly  be  logical  to  regard  the 
placer  owner  as  a  trespasser  upon  his  own 
premises,  and,  as  we  shall  attempt  to  show 
hereafter,  the  defendants  are  estopped  from 
questioning  the  validity  of  the  Tin  Bar 
claims  to  the  injury  of  plaintiff. 

We  think  the  learned  circuit  court  erred 
in  concluding  that  the  Tin  Bar  No.  1  claim 
was  invalid  in  its  inception  because  its  point 
of  discovery  was  within  the  boundaries  of 
the  placer  claim.  If  the  Tin  Bar  claims 
were  located  when  application  for  patent  to 
the  placer  was  made,  they  were  not  affected 
thereby,  no  application  for  lodes  having  been 
included  in  the  application  for  the  plawr 
patent.  Xovcs  v.  Mantle,  127  U.  S.  348,  32 
L.  ed.  168.  8  Sup.  Ct.  Rep.  1132:  Tron  ^•i^ 
ver  Min.  Co.  v.  Mike  rf  8.  Gold  d  Silver  Min. 
Co.  143  U.  S.  304,  36  L.  ed.  201,  12  Sup.  Ct, 
Rep.  543.  As  to  what  constitutes  a  discov- 
ery within  the  meaning  of  the  Federal  stat- 
utes has  caused  the  courts  no  little  trouble. 
It  might  be  difficult  to  determine,  in  t'ii3 
case,  from  the  findings  of  the  trial  court, 
whether  any  discovery  was  ever  made  upon 
either  Tin  Bar  claim ;  but  are  these  defend- 
ants in  position  to  allege  or  prove,  as  against 
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the  plaintiff,  that  the  declarations  contained 
in  the  recorded  location  certificates  were 
false,  and  that  no  discoveries  were,  in  fact, 
«ver  made?  We  think  not.  Can  the  locat- 
ors, of  these  claims  be  heard  to  contradict 
their  own  recorded  representations,  to  the  in- 
jury of  this  plaintifT?  It  is  disclosed  by  the 
eridenee  that  plaintiff  purchased  his  inter- 
€^t  in  the  Tin  Bar  claims  for  a  valuable  con- 
sideration, after  an  examination  of  the  rec- 
ords, relying  upon  the  location  certificates 
which  were  placed  upon  the  public  records 
bj  the  locators  for  the  purpose  of  selling  the 
property  as  mining  claims.  Where  one,  by 
hU  conduct,  intentionally  causes  another  to 
klie?e  in  the  existence  of  a  certain  state  of 
facts,  and  induces  him  to  act  on  that  belief, 
the  former  is  estopped  from  averring  against 
the  latter  the  existence  of  a  different  state 
of  facts  at  the  same  time.  The  locators  of 
the^e  claims  with  actual  knowledge  of  the 
facts,  caused  location  certificates  to  be  re- 
corded, thereby  representing  that  discoveries 
hjd  b^  made  on  each,  with  the  expectation 
and  intention  of  inducing  persons  who  might 
f-xamine  the  records  to  believe  that  they  were 
the  owners  of  properly  located  mining  claims. 
This  conduct  produced  intended  results.  They 
6oid  an  interest  in  the  claims.  Plaintifif  ex- 
amined the  records,  was  induced  to  believe 
that  the  claims  had  been  legally  located,  and 
acted  on  such  belief.  Whatever  rights  he 
has  in  this  action  depend  upon  the  facts 
vhich  the  conduct  of  the  locators  induced 
him  to  believe  existed  when  his  interest  in 
the  claims  was  acquired.  It  would  be  a 
travesty  on  justice  to  permit  the  locators  to 
DOW  impair  such  rights  by  asserting  that 
their  recorded  representations  were  false. 
Neither  of  the  defendants  is  in  any  better 
position  than  the  original  locators,  and  all 
are  estopped  from  denying  the  validity  of  the 
Tin  Bar  locations. 

It  being  determined  that,  for  the  purposes 
of  this  action,  the  Tin  Bar  claims  were  valid 
in  their  inception,  the  main  controversy  is 
whether,  when  the  annual  assessment  work 
has  not  been  done  upon  a  mining  claim,  one 
^^itenant  therein  can  relocate  the  same,  and 
obtain  title  thereto,  not  only  as  against  the 
world,  but  as  against  his  cotenants.  We  are 
not  aware  that  the  precise  question  here  pre- 
sented has  ever  been  decided  by  any  court 
of  last  resort.  It  is  well  settled  that  coten- 
ants stand  in  a  certain  relation  to  each  other 
of  mutual  trust  and  confidence ;  that  neither 
■will  be  permitted  to  act  in  hostility  to  the 
other  in  reference  to  the  joint  estate ;  and 
that  a  distinct  title  acquired  by  one  will  in- 
we  to  the  benefit  of  all.  This  principle  arises 
from  the  privity  subsisting  between  parties 
having  a  common  possession  of  the  same 
land,  and  a  common  interest  in  the  safety  of 
the  possession  of  each,  and  it  only  inculcates 
that  good  faith  which  seems  appropriate  to 
their  relative  position.  Vcnahle  v.  Beau- 
^kimp,  3  Dana,  321,  28  Am.  Dec.  64.  It  has 
^  applied  to  mining  property  by  the  Fed- 
^  supreme  court.  In  a  case  in  that  court, 
vbere  one  had  acquired  an  interest  in  an  un- 
patented claim  by  purchase  at  sheriff's  sale, 
and  obtained  a  patent  to  the  entire  property 
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to  the  exclusion  of  another,  who  was  found 
to  own  an  interest  therein,  it  was  decided 
that  the  patentee  held  the  title  in  trust  for 
his  cotenant;  that  a  court  of  equity  would 
enforce  the  trust;  and  that  the  excluded  co- 
tenant  was  not  required  to  adverse  the  ap- 
plication for  patent.  Turner  v,  Sawyer,  150 
U.  S.  578,  37  L.  ed.  1189, 14  Sup.  Ct.  Rep.  192. 
Therefore  the  only  question  to  be  determined 
in  this  connection  is  whether  the  relation  of 
cotenant  existed  between  plaintiff  and  Frank- 
lin when  the  latter  located  the  Holy  Terror 
and  Keystone  claims.  "A  mining  claim  per- 
fected under  the  law  is  property  in  the  high- 
est sense  of  that  term,  which  mav  be  bought, 
sold,  and  conveyed,  and  will  pass  by  descent." 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed.  735. 
Actual  possession  of  the  claim  is  not  es- 
sential to  the  validity  of  the  title  obtained  by 
a  valid  location,  and  until  such  location  is 
terminated  by  abandonment  or.  forfeiture,  no 
right  or  claim  to  the  property  can  be  ac- 
quired by  an  adverse  entry  thereon  with  a 
view  to  the  location  thereof.  Belk  v.  Meagher, 
104  U.  S.  279,  26  L.  ed.  735.  Abandonment  is 
alw^ays  a  question  of  intention.  In  forfeiture 
the  element  of  intention  is  not  involved.  It 
rests  entirely  upon  the  statute,  and  involves 
only  the  question  whether  the  terms  of  the 
law  have  been  complied  with.  Lapse  of 
time,  absence  from  the  ground,  or  failure  to 
work  a  claim  for  any  definite  period,  unac- 
companied by  other  circumstances,  are  not 
evidence  of  abandonment.  Original  locators 
may  resume  work  at  any  time  before  reloca- 
tion. Forfeiture  is  not  complete  until  some- 
one else  has  appropriated  the  property.  2 
Lindley,  Mines,  644 ;  U.  S.  Rev.  Stat.  §  2324. 
Plaintiff  and  Franklin  continued  to  be  co- 
tenants  so  long  as  the  Tin  Bar  claims  con- 
tinued to  exist.  They  continued  to  exist 
until  the  ground  was  relocated,  and  during 
every  instant  of  that  time  the  latter  was, 
in  law,  incanable  of  performing  any  act  in 
hostility  to  his  cotenant  in  reference  to  the 
joint  estate.  Franklin  was  plaintiff's  coten- 
ant at  the  time  he  entered  the  boundaries  of 
either  Tin  Bar  claim  for  the  purpose  of  re- 
locating the  ground.  His  entry  for  that  pur- 
pose was  hostile  to  his  cotenant  unless  he 
intended  to  relocate  for  the  benefit  of  all  the 
owners  of  the  Tin  Bar  claims.  It  may  be 
that  he  owed  no  duty  to  his  cotenants  to  rep- 
resent the  claims ;  it  may  be  that  he  was  at 
•liberty  to  refrain  from  performing  any  act 
in  reference  thereto ;  but,  if  he  elected  to  act 
at  all,  he  was  bound  to  act  for  the  benefit  of 
all  the  owners.  His  acts  of  relocation  did 
not  terminate  the  fiduciary  relation  between 
himself  and  plaintiff,  because  they  were,  if 
done  for  the  purpose  of  defeating  the  rights 
of  his  cotenant,  in  hostility  to  his  interests, 
and,  if  they  were  not  done  for  that  purpose, 
they,  of  course,  operated  to  the  benefit  of  all 
the  owners.  We  think  the  circuit  court 
should  have  adjudged  the  defendants  to  be 
trustees,  and  have  enforced  the  trust.  This 
conclusion  is  not  precluded  by  the  language 
of  the  Federal  statutes.  They  provide  that 
upon  a  failure  to  comply  with  required  con- 
ditions as  to  labor  or  improvements  "the 
claim  or  mine  upon  which  such  failure  oo- 
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cnrred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had 
ever  been  made."  U.  S.  Rev.  Stat.  $  2324. 
It  is  contended  that,  if  Congress  intended 
to  have  the  relocator  regarded  as  a  trustee 
under  any  circumstances  such  intention 
would  have  been  expressed  in  the  statute. 
The  contention  is  not  tenable.  The  trust  re- 
sults from  the  fiduciary  relation  of  the  par- 
ties, and  not  from  the  operation  of  the  stat^ 
ute.  If  such  relation  exists  between  an  orig- 
inal locator  and  another,  and  he  secures  a 
patent,  no  one  will  deny  that  he  may  be  ad- 
judged to  hold  the  property  in  trust  for  such 
person,  or  if  a  relocator  sustains  such  rela- 
tion to  a  third  person,  the  latter's  rights 
may  be  enforced  in  equity.  If  this  be  true, 
there  is  no  reason  for  making  a  different  rule 
as  to  ootenants.  The  relocator  is  permitted 
by  the  statute  to  acquire  the  property  in  the 
same  manner  that  the  original  locator  would 
have  acquired  it,  but  because  of  his  relations 
to  another  who  may  be  a  cotenant,  a  mort- 
gagee, or  person  having  no  estate  in  the  prop- 
erty, he  will  be  adjudged  to  hold  the  title  in 
trust  for  such  person.  In  all  cases  of  this 
character  the  trust  depends  upon  the  rela- 
tion of  the  parties,  not  upon  the  manner  in 
which  title  is  acquired. 

It  is  contended  that  the  rule  herein  an- 
nounced is  contrary  to  public  policy,  and  will 
result  in  endless  embarrassment  and  confu- 
sion to  a  class  of  rights  already  sufficiently 
uncertain.  We  reply  that  a  sound  public 
policy  always  requires  honesty  and  fair  deal- 
ing. The  Federal  statutes  provide  a  most  ar- 
bitrary and  summary  manner,  commonly 
called  "advertising  out,"  in  which  one  owner 
of  a  mining  claim  may  compel  his  co-owners 
to  contribute  their  share  of  assessment  work, 
or  cease  to  have  any  interest  in  the  claim. 
An  adequate  method  is  thus  provided  for  en- 
forcing the  rights  of  co-owners  in  respect  to 
the  development  of  mining  property,— one 
that  should  satisfy  the  demands  of  all  per- 
sons who  desire  to  act  fairly  with  their  busi- 
ness associates. 

It  is  urged  in  argument  of  counsel  for  ap- 
pellant that  the  judgment  below  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  for  plaintiff.  This, 
we  think,  should  not  be  done.  All  the  facts 
upon  which  we  predicate  an  estoppel  are  not 
contained  in  the  findings  of  fact.  This  court 
cannot  supply  such  facts,  and  without  them 
the  decision  of  the  trial  court  would  not  sus- 
tain a  judgment  in  favor  of  the  plaintiff. 

The  judgment  and  order  denying  a  new 
trial  a/re  reversed,  and  a  new  trial  ordered. 

A  petition  for  rehearing  having  been  Hied, 
Haney,  J.,  on  September  2,  1899,  handed 
down  the  following  response: 

The  issues  involved  in  this  action  are 
stated  in  our  former  decision,  11  8.  D.  362,  77 
N.  W.  590.  Upon  the  argument  on  rehearing, 
respondents  moved  to  dismiss  for  the  follow- 
ing reasons :  ( 1 )  Because  the  order  denying 
a  new  trial  was  not  entered  when  the  appeal 
was  taken;  and  (2)  because  since  the  appeal 
was  taken  all  the  ground  in  controversy  has 
been  conveyed  by  defendants  to  a  corporation 
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1  to  which  a  patent  has  been  issued  by  the 
•  United  States  government.  It  has  been  fre- 
1  quently  held  by  this  court  that  where  the 
appeal  is  from  the  judgment  and  an  order 
made  after  judgment^  and  the  order  has  nev- 
er been  entered,  the  case  will  be  considered 
as  an  appeal  from  the  judgment  alone.  Mc- 
Cormick  Harvesting  Machine  Co.  v.  Woulph^ 
11  S.  D.  252,  76  N.  W.  939.  The  motion  to 
dismiss  for  the  first  reason  must  be  denied. 
and  the  record  reviewed  as  if  no  motion  had 
been  made.  It  must  also  be  denied  on  the 
second  ground.  It  is  alleged  that  a  notice 
of  pendency  of  the  action  was  filed  in  the 
proper  county.  If  so,  defendants'  transferee 
acquired  title  with  constructive  notice  of 
plaintiff's  interest  in  the  propertv.  Comp. 
Laws,  §  4897.  Plaintiff  is  not  seeking  u> 
prevent  the  defendants  or  their  grantee  from 
acquiring  title  under  locations  conceded  to 
be  valid,  but  is  seeking  to  establish  his  right 
to  an  interest  in  the  property  by  virtue"  of 
the  locations  under  which  defendants  claim 
title.  If  defendants'  successor  has  obtaiiie<l 
the  patent  with  notice  of  plaintiff's  rights,  a 
court  of  equity  can  decree  that  plaintiff,  as> 
cotenant  of  the  original  locators,  has  an  in- 
terest in  the  property,  and  that  the  patentee 
holds  the  title  in  trust  for  the  excluded  co- 
tenant.  Plaintiff  was  not  required  to  adverse 
the  application  for  patent.  Turner  v.  8awy€r, 
150  U.  S.  678,  37  L.  ed.  1189,  14  Sup.  Ct. 
Rep.  192;  Suessenhach  v.  First  yat.  Bank,  5 
Dak.  477,  41  N.  W.  662. 

Since  the  rehearing  the  questions  present- 
ed by  the  merits  of  the  appeal  have  received 
careful  attention.  The  views  announced  iu 
our  former  opinion  are  adhered  to.  with 
slight  modifications  rendered  necessary  by 
the  fact,  since  disclosed,  that  the  order  grant- 
ing a  new  trial  was  not  entered,  and  that 
the  evidence  is  not  properly  before  us.  It  is 
stated  in  our  former  decision  "that  the  evi- 
dence discloses  that  plaintiff  purchased  hi^^ 
interest  in  the  Tin  Bar  claims  for  a  valuable 
consideration,  after  an  examination  of  the 
records,  relying  upon  the  location  certificate- 
which  were  placed  upon  the  public  record- 
by  the  locators  for  the  purpose  of  selling  the 
property  as  mining  claims."  And  this:  "It 
IS  urged  in  argument  of  counsel  for  appellant 
that  the  judgment  below  should  be  reversed 
and  the  cause  remanded,  with  directions  to 
enter  judgment  for  plaintiff.  This,  we  think, 
should  not  be  done.  All  the  facts  upon  which 
we  predicate  an  estoppel  are  not  contained 
in  the  findings  of  fact.  This  court  cannot 
supply  such  facts,  and  without  them  the  de- 
cision of  the  trial  court  would  not  sustain  a 
judgment  in  favor  of  the  plaintiff.  The  judg- 
ment and  order  denying  a  new  trial  are  re- 
versed, and  a  new  trial  ordered."  It  now 
appears  that  we  cannot  consider  the  evidence, 
and  must  base  our  decision  upon  the  fact« 
found  by  the  court  below.  Its  findings  show 
that  Reed,  Franklin,  Blair,  and  Eaton  reoor<l- 
ed  a  location  certificate  for  Tin  Bar  No.  1. 
and  that  Blair  and  Eaton  recorded  a  location 
certificate  for  Tin  Bar  No.  2,  in  the  office  of 
the  register  of  deeds  in  the  proper  county, 
before  plaintiff  purchased  his  interest  in  such 
claims ;  that  neither  defendant  is  in  any  bet- 
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ter  position  than  the  original  locators ;  and, 
whether  or  not  plaintiff  examined  and  relied 
upon  the  records,  we  think  defendants  are 
estopped  from  denying  the  validity  of  these, 
locations.  It  follows  that  plaintiff  is  entitled 
to  a  judgment  in  his  favor  upon  the  facts  as 
fomid  by  the  trial  court.  Its  judgment  is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  adjudging 


the  plaintiff  to  be  the  owner  of  a  one-eightb 
interest  in  and  to  so  much  of  the  ground  cov- 
ered by  the  Holy  Terror  claim  and  the  Key- 
stone No.  4  claim  as  is  embraced  within  the 
boundaries  of  Tin  Bar  No.  1  and  Tin  Bar  No. 
2,  as  shown  by  the  circuit  court's  findings  of 
fact,  and  for  his  costs  and  disbursements  in 
the  court  below. 


MISSOURI  SUPREME  COURT   (Division  2). 


John  FITTERER  et  aZ.,  Trustees  of  Trenton 
Lodge  No.  Ill,  Ancient  Free  and  Accepted 
Masons,  Respts., 

V. 

E.  M.  CRAWFORD,  Appt. 

A  Mnaoiftlc  lodnre  bulldlniff  is  not  used 
for  purely  cb«ritable  pnrpoiieB  within 
the  meaning  of  a  statute  exempting  property 
devoted  to  such  purposes  from  taxation, 
where  the  first  and  second  stories  are  rented, 
although  the  lodge  is  organized  for  charitable 
and  benevolent  purposes,  and  the  rents  re- 
ceived are  applied  to  the  payment  of  a  debt 
and  the  current  expenses  of  the  lodge. 

(May  21,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Grundy  County  in 
favor  of  plaintiffs  in  an  action  to  enjoin  the 
ooUection  of  taxes  assessed  against  property 
belonging  to  the  lodge  of  which  plaintiffs 
were  trustees.    Reversed. 


Statement  by  Bnrseu,  J. : 

This  is  an  injunctive  proceeding  by  which 
the  plaintiffs,  John  Fitterer,  William  R. 
Laferty,  and  Charles  11.  Cook,  trustees  of 
Trenton  Lodge  No.  Ill  of  Ancient  Free  and 
Accepted  Masons,  seeks  to  enjoin  and  re- 
strain the  collection  of  $55.50  taxes  levied 
by  the  county  court  of  Grundy  county  in 
1897  for  state,  county,  township,  school,  and 
other  taxes  against  the  property  of  said 
lodge,  including  its  lodge  building,  which 
property  is  alleged  to  be  used  for  purposes 
purely  charitable.  A  preliminary  injunction 
was  granted,  which,  upon  final  hearing,  was 
made  perpetual.    Defendant  appeals. 

Messrs.  JoliA  "Wt  Soliooler,  S.  S.  Kelso, 
ud  S.  C.  Prloe,  for  appellant: 

The  Constitution  and  statute  exempting 
property  from  taxation  are  to  be  strictly 
construed  against  the  claim  of  exemption. 

Washington  University  v.  Rowse,  42  Mo. 
323;  Htaie  ex  rel,  Crumpacker  v.  Chicago,  B. 
^  K.  C.  R,  Co.  89  Mo.  532 ;  State  ex  reL  Wine 


V.  Keokuk  &  W.  R,  Co.  99  Mo.  42,  6  L.  R.  A. 
222,  12  S.  W.  290;  State  ex  rel.  Garrett  v. 
Arnold,  136  Mo.  450,  38  S.  W.  79;  Scotland 
County  V.  Missouri,  I.  d  N.  R.  Co,  65  Mo. 
134;  State  ew  rel.  Evangelical  Lutheran 
Cemetery  Asso,  v.  Langc,  16  Mo.  App.  468; 
Wyman  v.  St.  Louis,  17  Mo.  337 ;  Pacific  R. 
Co.  V.  Cass  County,  53  Mo.  17;  Ci^vcinnati 
College  v.  State,  19  Ohio,  110;  Boston  Soc. 
of  Rcdemptorist  Fathers  v.  Boston,  129 
Mass.  180;  Hibernian  Bencv.  Soc.  v.  Kellt/, 
28  Or.  173,  30  L.  R.  A.  167,  42  Pac.  3 ;  Chi- 
cago, B.  d  K.  C.  R.  Co.  v.  Cuffey,  120  U.  S. 
509,  suh  nom,  Chicago,  B.  d  K.  C.  R.  Co.  v. 
Minnesota  ex  rel.  Gnffcy,  30  L.  ed.  732,  7 
Sup.  Ct.  Rep.  693 ;  Bangor  v.  Rising  Virtue 
Lodge  No,  10,  F.  d  A,  Masons,  73  Me.  428, 
40  Am.  Rep.  369;  Frederick  County  Comrs. 
V.  Sisters  of  Charity,  AS  Md.  34;  Presbyte- 
rian Theological  Seminary  v.  People  ex  reU 
Johnson,  101  111.  578;  Baltimore  v.  Grand 
I  Lodge  of  Ancient  F.  d  A.  Masons,  60  Md. 
280;  25  Am.  &  Eng.  Knc.  Law,  p.  157,  and 
authorities  cited  in  note  3,  p.  157,  note  1,  p. 
158. 

The  plaintiff  lodge  should  not  be  consid- 
ered a  charitable  institution  within  the 
meaning  of  our  Constitution  and  statute  ex- 
empting certain  property  from  taxation 
"when  used  for  purposes  purely  charitable." 

The  members  of  the  lodge,  as  a  condition 
of  membership  'therein,  are  required  to  pay 
a  specified  membership  fee  and  regular 
dues  thereafter;  and  in  consideration  of 
these  payments,  under  certain  circum- 
stances, they  are  entitled  to  receive  certain 
benefits.  These  benefits  are  receivable  as  a 
matter  of  right.  They  have  been  paid  for. 
In  this  aspect  of  its  work  the  plaintiff  lodge 
is  analogous  to  a  mutual  benefit  society.  A 
society  for  the  purpose  of  mutual  benevo- 
lence only  is  not  an  association  for  charita- 
ble uses. 

Babb  V.  Reed,  5  Rawle,  151,  28  Am.  Dec. 
650;  Stoift  v.  Beneficial  Soc.  73  Pa.  362. 

The  word  "charitable"  is  used  in  its 
stricter  sense. 

Palmer  v.  Stumph,  29  Ind.  333;  Young 
Men's  Christian  Asso.  v.  Paterson,  61  N.  J. 


NoTS. — As  to  effect  on  exemption  from  tax  of 
Tising  property  of  charitable  institution  in  secu- 
'tr  basiness  or  for  revenue,  see  Book  Agents  of 
M.  E.  Chnrch,  South  v.  Hinton  (Tenn.)  19  L. 
R-  A.  289,  and  note;  Montana  Catholic  Mission 
^'  Lewis  it  Clarke  County  (Mont.)  22  L.  R.  A. 
^ ;  American  Sunday  School  Union  v.  Taylor 
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(Pa.)  23  L.  R.  A.  G95 ;  and  Portland  Hll)erni«ii 
Benev.  Soc.  v.  Kelly  (Or.)  .30  L.  R.  A.  1(57. 

As  to  what  constitutes  purely  public  charity 
within  exemption  laws,  see  Philadelphia  v. 
Masonic  Home  (Pa.)  23  L.  R.  A.  545;  and 
White  v.' Smith  (Pa.)  43  L.  R.  A.  498. 
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L.  420,  39  Atl.  655;  State  ex  rel.  McCurdy 
T.  Slover,  120  Mo.  652,  29  S.  W.  718. 

The  exemption  goes  to  the  property  itself, 
and  the  right  to  exemption    is    determined  ; 
with  reference  to  the  exclusive  use  made  of 
the  property. 

Proprietors  of  South  Cong.  Meetinghouse 
•v.  Lowell,  1  Met.  638 ;  Pierce  v.  Cambridge, 
2  Cush.  611;  Chapel  of  the  Good  Shepherd 
V.  Boston,  120  Mass.  212;  Cleveland  Library 
Asso.  V.  Pelton,  36  Ohio  St.  253;  Saint  Jo- 
seph's Church  V.  Providence  Tax  Assessors, 
12  R.  I.  19,  34  Am.  Rep.  597;  Cincinnati 
College  v.  State,  19  Ohio,  110;  New  Orleans 
V.  St.  Patrick's  Hall  Asso.  28  La.  Ann.  512 ; 
Hibernian  Benev.  Soo.  v.  Kelly,  28  Or.  173, 
30  L.  R.  A.  167,  42  Pac.  3;  St.  Mary's  Col- 
lege V.  Crowl,  10  Kan.  442;  Vail  v.  Beach, 
10  Kan.  214;  Washburn  College  v.  Shawnee 
County  Comrs.  8  Kan.  344;  Frederick  Coun- 
ty Comrs.  V.  Sisters  of  Charity,  48  Md.  34; 
Baltimore  Appeal  Tax  Ct.  v.  Baltimore 
Academy  of  Visitation,  60  Md.  437;  People 
ex  rel.  Buck  v.  Graceland  Cemetery  Co.  86 
111.  336;  Presbyterian  Theological  Seminary 
V.  People  ex  rel.  Johnson,  101  111.  678 ;  Fort 
Des  Moines  Lodge  No.  25,  I.  0.  O.  F.  v.  Polk 
County,  66  Iowa,  34,  8  N.  W.  687 ;  Wyma/n 
T.  St.  Louis,  17  Mo.  335. 

The  application  of  the  proceeds  of  prop- 
erty to  a  purpose  purely  charitable  within 
the  meaning  of  our  statute  would  not  meet 
the  requirement  that  the  property  itself 
shall  be  used  exclusively  for  purposes  purely 
charitable,  as  a  condition  of  it^  exemption 
from  taxation. 

Cleveland  Library  Asso.  v.  Pelton,  36 
Ohio  St.  253;  Hibernian  Benev.  Soc.  v. 
Kelly,  28  Or.  173,  30  L.  R.  A.  167,  42  Pac. 
o  .Cincinnati  College  v.  State,  19  Ohio,  110; 
Chapel  of  the  Good  Shepherd  v.  Boston,  120 
Mass.  212. 

Messrs.  Hall  A  Hall  for  respondents. 

Burgess,  J.,  delivered  the  opinion  of  the 
court : 

The  case  was  tried  upon  the  following 
agreed  state  of  facts:  "For  the  purposes  of 
the  trial  of  the  above  cause,  it  is  agreed  that 
the  facts  which  shall  be  taken  and  consid- 
ered as  the  evidence  in  the  case  are  as  fol- 
lows, viz.:  That  plaintiffs,  John  Fitterer, 
William  P.  Laferty,  and  Chas.  H.  Cook,  are 
the  duly  elected  and  qualified  trustees  and 
agents  of  Trenton  Lodge  No.  Ill  of  Ancient 
Free  and  Accepted  Masons,  and  as  such  trus- 
'tees  have  the  control,  management,  and  hold 
the  legal  title  of  the  property  and  effects  of 
said  lodge  and  its  members  in  trust  for  the 
use,  benefit,  occupancy,  and  enjoyment  of 
the  officers  and  members  of  said  lodge.  The 
objects  and  purposes  of  said  order  are  to 
nurse,  care  for,  and  provide  for  its  sick,  af- 
flicted, and  needy  members,  and  their  fami- 
lies, bury  the  dead,  care  for  the  widows  of 
its  deceased  members,  and  care  for  and  edu- 
cate their  orphan  children,  and  to  inculcate 
in  its  members  the  principles  of  morality, 
temperance,  benevolence,  and  charity,  and 
teach  them  their  duty  and  true  fraternal  re- 
lation to  mankind.  Its  revenue  is  provided 
by  membership  fees  paid  by  persons  joining 
^0  L.  R.  A. 


the  order,  dues  by  its  members,  and  rents 
as  hereinafter  stated.    Each  member  of  the 
order,  not  exempt,  is  required  by  its  laws  to 
pay  as   regular   dues  $3   per   annum.     The 
worshipful  master  and    senior    and    junior 
wardens  are  the  committee  of  the  lodge  on 
charity,  and  the  trustees  of  the  lodge,  and 
as  such  committee  are  authorized  to  draw 
from  the  funds  of  the  lodge  by  an  order  from 
the  worshipful  master,  any  sum  not  exceed- 
ing $10  for  the  relief  of  any  one  object  at 
one  time.     Except  as  above,  the  individual 
members  of  said  lodge  are  not  entitled  to  re- 
ceive  any  pecuniary  benefits  from  the  lodge, 
and  in  no  case  are  they  entitled  to  receive, 
directly  or  indirectly,  any  benefit,  profit,  or 
private  gain  from  said  lodge,  or  in  any  man- 
ner participate  in  the   distribution   of    the 
funds  or  property  of  the  lodge.    That  John 
Fitterer,  William  P.  Laferty,  and  Chas.  H. 
Cook,  as  such  trustees  for  said  lodge,  have 
and  hold  the  legal  title  of  the  following  de- 
scribed real  estate  in  Grundy  county,  Mis- 
souri, to  wit:     'A  part  of  lots  four  (4)  and 
five  (5)  in  block  seventeen  (17)  of  the  orig- 
inal town   (now  city)  of  Trenton,  described 
by  metes  and  bounds    as    follows,    to    wit: 
Commencing  at  a    point    on    Water    street 
fifty  (50)   feet  and  eight  (8)   inches  south- 
west from  the  northeast  corner  of  said  block 
at  the  intersection  of  Water  street  and  Col- 
lege avenue,   running  thence  southwesterly 
along  the  northwest  side   of   Wa/ter    street 
thirty-two   (32)   feet  and  eight   (8)    inches, 
thence  northwesterly  through  said  lot  four 
(4)  on  a  line  parallel  with  the  side  lines  of 
said  block  to  the  alley,  thence  northeasterly 
along  the  line  of  said  alley  thirty- two  (32) 
feet  and  eight  (8)  inches,  thence  southeast- 
erly through  said  lot  five  (5)  parallel  with 
the  side  lines  of  said  lot  five  (5)  to  the  place 
of    beginning,' — upon    which    is    erected    a 
three-story  brick  building;  the  first  story  of 
which  is  a  store-room,  and  is  rented.     The 
second  story  is  also  rented.    The  third  story 
is  used  and  occupied  by  the  members  of  said 
lodge  as  a  lodge  room  and  anterooms  used  in 
connection  therewith.     The    rents    received 
from  the  portions  of  the  building  rented  are 
paid  into  the  treasury  of  the  lodge.     That 
the  lodge  borrowed  about  $9,600  at  8  per 
cent  interest  per  annum,  which  is  secured  by 
deed  of  trust  on  said  property,  which  was 
used  in  the  construction  of    said    building. 
That  the  rents  secured  from    the    building 
are  paid  to  the  treasurer  of  said  lodge,  and 
are  used,  in  connection  with  the  other  rev- 
enue of  the  lodge,  for  the  purposes   of    the 
lodge  as  above  provided,  and  in  paying  the 
interest  and  principal  on  said  debt.    No  part 
of  which  rents  can  be  paid  or  used  in  any 
manner  for  the  private  gain  or  profit  of  the 
members     of     the     lodge,    but,    after     the 
payment     of      said      debt      and      interest, 
must    be    kept    and    used    as    the    other 
funds    of    said    lodge;    and     any    division, 
or  distribution  of  said  rents   or   any   other 
funds  or  property  of  said  lodge  among  its 
members  would  be  in  direct  violation  of  its 
laws  and  of  the  obligation  talcen  by  its  mena- 
bers.     That  the  above-described  real  estate 
belonging  to  the  plaintiffs  was  regularly  as- 
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Mssed  for  taxation  by  the  legally  elected 
and  duly-qualified  township  assessor  of 
iTenton  township,  Grundy  county,  Missouri, 
for  the  taxes  for  the  year  1897,  and  the  aa- 
lessor's  book  was  duly  made  out  by  the 
township  assessor  of  said  "township,  and  re- 
timed to  the  county  court  of  said  Grundy 
county,  Missouri.  That  said  county  court 
levied  the  proper  taxes  due  the  different 
funds  for  the  state,  county,  and  township 
funds  against  said  property,  and  by  order 
of  said  county  court  the  county  clerk  of  said 
county  made  out  and  extended  said  taxes 
mentioned  in  the  plaintiff's  petition  against 
ttid  property  in  a  tax  book  in  the  manner 
ind  within  the  time  prescribed  by  law.  That 
ttid  derk  delivered  said  tax  book  to  the  de- 
fendant, who  is  the  legally  elected  and  duly- 
qualified  township  collector  of  Trenton 
township,  in  Grundy  county,  Missouri,  and 
defendant  now  has  possession  of  said  tax 
books,  and  is  proceeding  to  collect,  and  will, 
unless  prevented,  collect  said  taxes  so 
charged  and  extended  against  said  property 
in  said  tax  book  as  alleged  in  plaintiffs'  pe- 
tition. And  said  property  is  liable  for  said 
taxes  unless  the  same  is  exempt  from  taxa- 
tion under  the  Constitution  and  statutes  of 
the  state  of  Missouri." 

The  only  questions  involved  in  this  appeal 
are  whether  or  not  the  property  in  question 
is  exempt  from  taxation  under  §  6,  art.  10, 
of  the  state  Constitution,  and  by  the  provi- 
sions of  §  7504,  Rev.  Stat.  1889,  which  ex- 
empts lots  in  incorporated  cities  and  towns, 
not  exceeding  1  acre,  with  the  buildings 
thereon,  from  taxation,  when  the  same  are 
used  exclusively  for  purposes  purely  char- 
ittUe.  While  the  Constitution  in  express 
terms  exempts  from  taxation  the  property 
of  the  state,  counties,  and  other  municipal 
corporations,  and  cemeteries,  it  does  not  do 
so  with  respect  to  property  "used  exclusive- 
ly for  purposes  purely  charitable,"  but  says 
that  such  property  may  be  exempted  from 
taxation,  and  the  legislature,  in  accordance 
therewith,  has  provided  that  property  so 
used  shall  be  exempted  from  taxation  for 
state,  county,  or  local  purposes.  Section 
7504,  Rev.  Stat,  supra.  In  the  construction 
of  laws  exempting  property  from  taxation 
it  is  a  cardinal  principle  that  they  must  be 
•trictly  construct.  As  a  rule,  all  property 
is  liable  to  taxation,  and  exemption  is  the 
exception:  and  it  devolves  upon  the  person 
cliiming  that  any  specific  property  is  ex- 
empt to  show  it  beyond  a  reasonable  doubt, 
^t  is  in  no  case  to  be  presumed  that  the  law 
intends  to  release  any  particular  property 
from  this  obligation,  and  no  such  exemption 
vill  be  allowed  except  upon  clear  and  une- 
quirocal  proof  that  such  release  is  required 
hy  the  terms  of  the  statute.  If  any  doubt 
arises  to  the  exemption  claimed,  it  must 
operate  most  strongly  against  the  party 
claiming  the  exemption."  Boston  8oc.  of 
fif'demptorist  Fathers  ▼.  Boston,  129  Mass. 
^.  cit.  180.  In  Bangor  v.  Rising  Virtue 
^Mge  No.  10,  F,  d  A.  Masons,  73  Me.  428, 
40  Am.  Rep.  369,  it  is  said:  "The  just  and 
limiest  rule  in  assessments  for  governmental 


sacrifices  it  requires  from  the  people  should 
be  made  to  bear  as  nearly  as  possible  with 
the  same  pressure  upon  all.  In  this  way 
only  will  there  be  the  least  sacrifice  by  all. 
If  one  bears  less  than  his  share  of  the  pub- 
lic burdens,  some  other  must  bear  more.  If 
one  block  of  stores  remains  untaxed,  the  re- 
maining stores  and  other  taxable  {property 
must  be  unduly  and  disproportionately 
taxed.  The  more  numerous  the  exemptions, 
the  more  unequal  and  burdensome  the  taxa- 
tion." Governed  by  these  principles,  are  the 
provisions  of  the  Constitution  and  statute 
of  the  state  so  plain  and  unambiguous  as  to 
exempt  the  property  in  question  from  taxa- 
tion? It  is  generally  held  by  the  courts  of 
last  resort  in  states  whose  Constitutions  ex- 
empt from  taxation  institutions  of  "purely 
public  charity"  that  charitable  or  benevo- 
lent associations  whose  acts  of  charity  are 
restricted  to  their  own  sick  and  needy  mem- 
bers and  their  families,  and  the  widows  and 
orphans  of  their  members,  are  not  institu- 
tions of  purely  public  charity,  and  that  the 
property  of  such  institutions  is  not  exempt 
from  taxation,  because  a  charity  is  not  a 
public  charity.  Philadelphia  v.  Masonic 
Home,  160  Pa.  572,  23  L.  R.  A.  545,  28  Atl. 
964;  Morning  8tar  Lodge  No.  26, 1.  0.  0.  F. 
V.  Hayslvp,  23  Ohio  St.  144;  Bangor  v.  Ris- 
ing Virtue  Lodge  No.  10,  F.  d  A.  Ma^sons,  73 
Me.  428,  40  Am.  Rep.  369;  Swift  v.  Benefi- 
cial 8oc.  73  Pa.  362 ;  Delaware  County  Inst, 
of  Science  v.  DelawoAre  County,  94  Pa.  163; 
Donohugh's  Appeal,  86  Pa.  306;  Mitchell  v. 
Franklin  County  Treasurer^  25  Ohio  St. 
144;  Balh  y.  Reed,  5  Rawle,  150,  28  Am. 
Dec.  650;  Burd  Orphan  Asylum  v.  Upper 
Darhy  School  Dist.  90  Pa.  21 ;  Young  Men's 
Protestant  Temperance  d  Benev.  Soc.  v.  Fall 
River,  160  Mass.  409,  36  N.  E.  57;  Hennepin 
County  V.  Brotherhood  of  Church  of  Oeth- 
semane,  27  Minn.  460,  38  Am.  Rep.  298,  8 
N.  W.  595;  Newport  v.  Masonic  Temple 
Asso.  21  Ky.  L.  Rep.  1785,  49  L.  R.  A.  252, 
66  S.  W,  405.  But  there  is  a  very  material 
difference  between  what  is  denominated  a 
public  charity  and  what  is  meant  by  the 
words  "used  for  purposes  purely  charitable." 
In  Delavxire  County  Inst,  of  Science  v.  Dela- 
ware County,  94  Pa.  163,  it  is  said  that  "no 
corporation  or  institution  is  a  purely  public 
charity  which  is  not  under  the  control  or  su- 
pervision of  the  public  authorities,  or  at 
least  subject  to  public  visii^tion;  or  is 
founded  and  endowed  so  as  to  give  the  gen- 
eral public,  under  reasonable  restrictions, 
an  absolute  right  to  receive  its  benefits,  and, 
in  case  of  failure  of  its  managers  to  carry 
out  the  founder's  will,  to  compel  compliance 
therewith  by  an  application  to  the  courts. 
In  case  of  a  dissolution  of  such  a  charity, 
its  property  must  vest  in  the  public  author- 
ities for  charitable  uses."  An  institution 
may  be  used  for  purposes  "purely  charita- 
ble" by  distributing  alms  to  the  poor,  needy, 
and  the  afflicted  of  certain  sects  or  nation- 
alities, or  the  members  of  certain  organiza- 
tions, their  widows,  and  children.  By  the 
statute  of  the  state  of  Georgia  all  poor- 
houses,  almshouses,  houses  of  industry,  and 


purposes  is  equality  of  taxation.    Whatever    any  house  belonging  to  any  charitable  insti 
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tution,  are  declared  to  be  exempt  from  taxa- 
tion, and  it  was  held  in  the  case  of  Savan- 
nah V.  Solomon's  Lodge  No,  I,  F.  d  A.  Mor 
8on8,  53  6a.  93,  that  a  Masonic  lodge,  being 
a  charitable  institution,  was  exempt  from 
taxation  under  the  statute.  Indianapolis  v. 
Grand  Master,  etc,  of  Grand  Lodge,  25  Ind. 
518,  was  a  suit  to  enjoin  the  collection  of 
taxes  assessed  upon  a  building  commonly 
known  as  "Masonic  Hall."  The  complaint 
alleged  that  the  grand  master,  etc.,  was  a 
benevolent  corporation;  that  the  building 
was  used  for  purposes  of  universal  benevo- 
lence and  charity.  The  statute  provides 
that  "every  building  erected  for  the  use  of 
any  benevolent  or  charitable  institution, 
etc.,  and  the  tract  of  land  on  which  such 
building  is  situate  .  .  .  shall  be  exempt 
from  taxation."  It  was  held  that  the  alle- 
gations made  a  case  entitling  the  property 
to  exemption  under  (the  statute,  and  that 
limiting  the  dispensation  of  its  blessings  to 
members  of  the  lodge  did  not  deprive  it  of 
the  character  of  a  charitable  institution. 
In  State  ex  rel,  Bertel  v.  Board  of  Assessors, 
34  La.  Ann.  674,  it  is  held  that  Masonic  so- 
cieties are  charitable  institutions  within  the 
meaning  of  the  Constitution  of  that  state, 
and  exempt  from  taxation  on  propei-ty 
owned  and  used  for  their  corporate  pur- 
poses; but  that  property  of  such  an  institu- 
tion, when  leased  or  used  for  corporate  in- 
come, will  not  be  entitled  to  the  exemption. 
So,  in  Petersburg  v.  Petersburg  Benev.  Me- 
chanics* Asso.  78  Va.  431,  it  was  held,  under 
the  laws  of  that  state,  exempting  from  taxa- 
tion property  owned  by  benevolent  associa- 
tions, and  applied  wholly  to  paying  its  cur- 
rent expenses,  the  assistance  of  its  indigent 
members,  and  the  families  of  such  as  have 
died  in  need,  that  these  are  charitable  pur- 
poses, and  that  it  is  not  essential  that  they 
shall  be  universal.  In  Methodist  Episcopal 
Church,  South  v.  Hinton,  92  Tenn.  188,  sub 
nom.  Book  Agents  of  M.  E.  Church,  South 
T.  Hinfon,  19  L.  R.  A.  289,  21  S.  W.  321,  it 
was  held  that  property  of  an  incorporated 
publishing  house,  used  in  conducting  its  busi- 
nesfl,  was  exempt  from  taxation  under  the 
Constitution  and  statutes  of*  the  state  ex- 
empting property  from  taxation  when  used 
purely  or  exclusively  for  religious,  charita- 
ble, scientific,  or  educational  purposes, 
where  the  corporation  was  placed  by  its 
charter  under  the  control  of  a  corporation 
or  religious  society  or  denomination  whose 
discipline  provided  that  the  entire  net  earn- 
ings arising  from  the  business  of  the  corpo- 
ration, consisting  mainly  of  the  publication 
and  distribution  of  religious  literature, 
should  be  applied  exclusively  to  the  benefit 
of  the  traveling,  supernumerary,  superan- 
nuated, and  worn-out  preachers  of  such  re- 
ligious denomination,  their  wives,  widows, 
and  children.  And  in  Hibernian  Benev.  Sac. 
V.  Kelly,  28  Or.  173,  30  L.  R.  A.  167.  42  Pac. 
3,  it  is  held  by  the  supreme  court  of  Oregon 
that,  to  constitute  a  benevolent  corporation 
a  "charitable'*  institution  within  the  mean- 
ing of  the  Constitution  and  statutes  of  that 
state  exempting  from  taxation  certain  prop- 
erty of  charitable  institutions,  it  is  not  nec- 
50  L.  R.  A. 


essary  that  the  benefits  be  extended  to  needy 
persons  generally,  without  regard  to  the  re- 
lation the  recipient  may  bear  to  the  society 
or  to  dues  or  lees  paid,  but  it  is  still  "char- 
itable" though  it  restricts  its  benefactions 
to  its  own  members  and  their  families. 

The  agreed  statement  of  facts  shows  that: 
The  objects  and  purposes  of  said  order  are 
to  nurse,  care  for,  and  provide  for  its  sick, 
afflicted,  and  needy  members  and  their  fami- 
lies, bury  the  dead,  care  for  the  widows  of 
its  deceased  members,  and  care  for  and  edu- 
cate their  orphan  children,  and  to  inculcate 
in  its  members  the  principles   of   morality, 
temperance,  benevolence,  and    charity,    and 
teach  them  their  duty  and  true  fraternal  re- 
lation to  mankind.     Its  revenue  is  provided 
by  membership  fees  paid  by  persons  joining 
the  order,  dues  by  its  members,  and  rents, 
as  before  stated.    Each  member  of  the  order, 
not  exempt,  is  required  by  its  laws  to  pay 
as  regular  dues  $3  per  annum.     The    wor- 
shipful master  and  senior  and  junior  war- 
dens are  the  committee  of  the  lodge  on  char- 
ity, and  the  trustees  of  the  lodge,    and    as 
such  committee  are  authorized  to  draw  from 
the  funds  of  the  lodge,  by  an  order  from  the 
worshipful  master,  any  sum,  not  exceeding 
$10,  for  the  relief  of  any  one  object  at  one 
time.    Except  as  above,  the  individual  mem- 
bers of  said  lodge  are  not  entitled  to  receive 
any  pecuniary  benefits  from  the  iodge,  and 
in  no  case  are  they  entitled  to  receive,  di- 
rectly or  indirectly,  any   benefit,    profit,  or 
private  gain  from  said  lodge,  or  in  any  man- 
ner participate  in  the  distribution    of    the 
funds  or  property  of  the  lodge.    Tlie  lodge  is 
wholly  wnthout  profit  or  gain,  which  shows 
that  it  is  purely  a  charity.    Philadelphia  v. 
Masonic  Home,  160  Pa.  572,  23  L.  R.  A.  545, 
28  Atl.  954.    And  that  it  is  charitable  to  its 
own  members  and  their  families  is  not  to  be 
questioned.    Bangor  v.  Rising  Virtue  Lodge 
No.  10,  F.  d  A.  Masons,  73  Me.  428,  40  Am. 
Rep.  369.     Our  conclusion  is  that  Masonic 
lodges  are  organized  for  charitable  and  benev- 
olent  purposes,   with   no   incentive   to    pri- 
vate or  corporate  gain,  but  whose  revenues, 
derived  from  whatever  sources  they  may  b*», 
are  applied  to  the  payment  of  their  current 
expenses,  and  the  relief  of  their  afflicted  and 
needy  members  and  their  families;  and.  al- 
though their  charity  is  restricted    to    such 
use,  they  are  charitable  institutions.     But. 
in  order  that  the  property  in  question  shall 
be  exempt  from  taxation,  it  must,  under  the 
statute,  have  been  "used  exclusively  for  pur- 
poses    purely     charitable."     The    building 
erected  upon  the    ground    is    three    stories 
high.    The  first  story  is  rented,  and  used  for 
a  storeroom.    The  second  story  is  also  rent- 
ed.    The  third  storv  is  used  and  occupied 
by  the  members  of  said  lodge  as  a  lodge  room 
and  anterooms  in  connection  therewith.    The 
rents  received  from  the  building  are  used  in 
the  liquidation  of  a  debt  incurred    by    the 
lodge  in  constructing  the  building,  and  for 
no  other  purpose.    It  is  upon  the  condition 
that  the  property  is  "used  exclusively   for 
purely  charitable  purposes"    that  it    is  ex- 
empted from  taxation.     It  must  be  reinem- 
bered     that    it    is     not     exempted      from 
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tixation    simply    because     it    'belongs     to 
the   Masonic    lodge,    but    because    of    its 
exclusive  use   by    the   lodge   for  charitable 
purposes.    Now,  as  to  the  third  story  there 
can  be  no  question  as  to  its  use  for  such  pur- 
poses, but,  as  to  the  other  stories  and  the 
ground,  they  are  not   so    used,   and,   being 
parts  of  the  same  building,  and  belonging  to 
the  same  party,  it  could  not  be  parceled  out, 
and  thus  assessed  and  taxed,  so  as  to  bring 
that  part  of  it  "used  exclusively  for  char- 
itable purposes"  within    that    provision    of 
the  statute  which  exempts    such    property 
from  taxation.    Nor  do  we  think  that  mere- 
ir  applying  the  rents  received  from  the  first 
and  second  stories  to  the  extinguishment  of 
the  debt  incurred  in  the  construction  of  the 
Masonic  lodge  building  is  "using  the  build- 
ing exclusively  for  purely  charitable    pur- 
poses," within  the  meaning  of  the  statute. 
There  is  a  very  material  difference  between 
the  "use  of  a  building  exclusively  for  purely 
charitable  purposes"  and  renting  it  out,  and 
then  applying  the    proceeds    arising   there- 
from  to  such  purposes.    To  rent  out  a  build- 
ing is  not  to  use  it,  within  the  meaning  of 
the  statute,  but,  in  order  to  use  it,  it^  must 
be  occupied  or  made  use  of.     Moreover,  by 
leasing  the  property  the  lodge  becomes  the 
eompetitor  of   all  persons  having  property 
to  rent  for  similar  purposes,  and  the  plain 
and  obvious  meaning  of  the  statute  is  that 
such  property  shall  not  be  exempt  from  tax- 
ation.   It  is  true  that  it  was  held  in  Savan- 
nah V.  Solomon's  Lodge  No.  1,  F.  d  A.  Ma- 
soiu,  53  6a.  93,  that  the  exemption  of  a  Ma- 
lonic  lodge  from  taxation  extended  to  any 
houses  belonging  to  it,  but  that  ruling  was 
under  a  ^^tatute  which    provided    that    "all 
poor  houses,  alms  houses,  houses  of  indus- 
trr,  and  any  house  belonging  to  any  charita- 
Me  institution,"  and  is  wholly  unlike  our 
itatute,  hence  not  in  point  in   the   case   in 
hand.    So,   in    the   case   of    Petersburg    v. 
Petersburg  Benev.  Mechanics'  Asso.  78  Va. 
431,  it  was  held  under  a  statute  which  pro- 


vides that  real  estate  owned  by  Masonic, 
Odd  Fellows,  and  other  like  benevolent  asso- 
ciations, when  the  proceeds  arising  from 
said  property  are  devoted  exclusively  to 
charitable  or  school  purposes,  shall  be  ex- 
empt from  taxation,  carried  with  it  the  ex- 
emption of  such  proceeds,  however  acquired, 
when  applied  as  required  by  the  statute. 
But  this  decision  is  in  accordance  with  the 
plain  letter  of  the  statute,  which  is  also  un- 
like ours.  In  the  case  of  Indianapolis  v. 
Grand  Mobster,  etc.,  of  Grand  Lodge, 
25  Ind.  518,  it  was  held  that  the  use 
of  parts  of  a  building  by  lessees  for 
concerts  and  mercantile  purposes  is  not 
a  use  by  a  charitable  institution  with- 
in the  meaning  of  the  statute,  though  the 
rents  derived  therefrom  are  devoted  to  char- 
itable uses.  Wymnn  v.  St,  Louis,  17  Mo. 
335.  In  the  case  of  Hibernian  Benev.  Soc. 
V.  Kelly,  28  Or.  173,  30  L.  R.  A.  167,  42  Pac. 
3,  under  the  provisions  of  the  statutes  of 
that  state  which  provides  that  such  real  es- 
tate belonging 'to  charitable  institutions  as 
shall  be  actually  occupied  for  the  purposes 
for  which  they  were  incorporated  shall  be 
exempt  from  taxation,  it  was  held  that  a 
building  owned  by  a  charitable  institution, 
only  part  of  which  is  occupied  for  the  pur- 
poses of  the  institution,  is  not  exempt, 
though  the  revenues  derived  from  the  use  of 
the  remainder  of  the  building  are  devoted 
to  the  objects  of  the  institution;  that  the 
test  of  the  exemption  is  the  use  of  the  prop- 
erty itself,  and  not  the  application  of  the 
income  derived  from  it.  Our  opinion  is  that 
the  property  "was  not  used  for  purely  char- 
itable purposes,"  and  therefore  not  exempt 
from  taxation,  and  that  the  injunction  was 
improperly  granted. 

The  judgment  is  reversed. 

Oantt,   P.  J.,   and   Slaerwood,   J.,   con- 
cur. 

Petition  for  rehearing  overruled. 
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*1.  The  comnaon-la-w  poiiver  of  the  courts 
to  pnnish  for  ccmstnictive  contempts  Is,  In 
this  state,  expressly  confirmed  by  legislative 
enactment- 

2-  Krery  lltlflrant  la  entitled,  not  only  to 
« Jnst  declsloD  of  his  cause,  but  to  a  decision 
r^nderfd  by  a  court  which  Is,  at  the  time,  en- 
'li^iy  free  from  physical  and  moral  coercion. 

•KMidBfites  by  Sui.livajt,  J. 


3.  The  presa  and  the  pnbllc  fiave  tbe 
rlsrlit  to  freely  dinenaa,  criticise,  and  cen- 
sure the  decisions  of  the  courts:  but  they 
have  no  right,  while  a  cause  Is  pending,  to  at- 
tempt, by  threats  or  other  form  of  intimida- 
tion, to  control  Judicial  action. 

4.  A  neMrapaper  corporation  which  de- 
liberately seeks  to  Influence  Judicial  action  by 
the  publication  of  articles  threatening  the 
Judges  with  public  odium  and  reprobation  In 
case  they  decide  a  pending  cause  In  a  par- 
ticular way  is  guilty  of  constructive  con- 
tempt. 

(June  29.   1900.) 

PROCEEDING    to    punish    defendant  for 
contempt  in  publishing  articles  tending" 


N'iiE. — As  to  contempt  by  newspaper  publi- 
^^ifjiid  respecting  pending  suits,  see  also  Coop- 
"  T.  People  ex  rel.  Wyatt  (Colo.)  6  L.  R.  A. 
«0;  Rtat<»  v.  Kaiser  (Or.)  8  L.  R.  A.  584.  and 
^ff:  People  c*  rel.  Connor  v.  Stapleton  (Colo.) 

30L.R.A. 


23  L.  R.  A.  787 ;  State  ex  rel.  Ashbaugh  v.  Eau 
Claire  County  Circuit  Ct.  (Wis.)  38  L.  R.  A. 
554  ;  State  v.  Tugwell  (Wash.)  43  L.  R.  A.  719 : 
and  Telegram  Newspaper  Co.  v.  Com.  (Mass.) 
44  L.  R.  A.  159. 
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to  interfere  with  the  action  of  the  judges  of 
the  Supreme  Court  in  the  decision  of  a  pend- 
ing case.    Defendant  adjudged  guilty. 

The  facts  are  stated  in  the  opinion. 

Mr.  WilUs  D.  Oldliam,  for  the  State: 

Actions  for  constructive  contempt  in  oases 
of  this  kind  have  been  sustained. 

Ex  parte  Barry,  85  Cal.  603,  26  Pac.  256; 
People  ex  rel,  Connor  v.  Stapleton,  18  Colo. 
668,  23  L.  R.  A.  787,  33  Pac.  167 ;  Re  Chad- 
wick,  109  Mich.  588,  67  N.  W.  1071;  People 
v.  WiUion,  64  111.  196,  16  Am.  Rep.  628;  Ter- 
ritory V.  Murray y  7  Mont.  251,  15  Pac 
145;  Re  Hughes,  8  N.  M.  226,  43  Pac.  692; 
Myers  v.  State,  46  Ohio  St  473,  22  N.  E. 
43;  State  v.  Morrill,  16  Ark.  384;  Re  Wool- 
ley,  11  Bush,  110;  Re  Moore,  63  N.  C.  397; 
Telegram  tiewspaper  Co.  v.  Com.  172  Mass. 
294,  44  L.  R.  A.  154,  52  N.  E.  445 ;  Blair  v. 
Telegram  Newspaper  Co.  172  Mass.  201,  61 
N.  E.  1080;  State  ex  rel.  Atty.  Gen.  v.  Eau 
Claire  County  Circuit  Ct.  97  Wis.  1,  38  L.  R. 
A.  558,  72  N.  W.  193 ;  4  Bl.  Com.  p.  283 ; 
Respuhlica  v.  Oatoald,  1  Dall.'  319,  1  L.  ed. 
155;  Ex  parte  Jones,  13  Ves.  Jr.  237;  34 
Am.  L.  Rev.  p.  321 ;  State  ex  rel.  Haskell  v. 
Faulds,  17  Mont.  140,  42  Pac.  286. 

The  authority  to  punish  for  contempt  is  a 
necessary  incident  inherent  in  the  very  or- 
ganization of  all  legislative  bodies  and  of  all 
courts  of  equity,  independent  of  statutory 
provisions. 

Tenney^s  Case,  23  N.  H.  162;  State  v.  Mat- 
thexcs,  37  N.  H.  453;  Anderson  v.  Dunn,  6 
Wheat.  204,  6  L.  ed.  242;  State  v.  Copp,  15 
N.  H.  212;  Manner  v.  Dyer,  2  Me.  165; 
Stetcart  v.  Blaine,  1  MacArth.  453;  Stewart 
V.  Ordtcay,  1  MacArth.  458;  Tates  v.  Lans- 
ing, 9  Johns.  396,  6  Am.  Dec.  290;  1  Burr. 
Trial,  352;  Ex  parte  Adams,  25  Miss.  883, 
69  Am.  Dec.  234;  People  v.  Freer,  Col.  & 
Cai.  Cas.  283;  Rapalje,  Contempt,  pp.  1,  2. 

Publications  which  have  a  tendency  to  pre- 
judice pending  causes  cannot  be  permitted. 

Pool  V.  Sacheverel,  1  P.  Wms.  675;  Fa/r- 
ley^s  Case,  2  Ves.  Sr.  520;  Anonymous,  2 
Atk.  469;  Respublioa  v.  Ostoald,  I  Dall.  319, 
1  L.  ed.  155;  Bayard  v.  Passmore,  3  Yeates, 
438;  Re  Sturoc,  48  N.  H.  428,  97  Am.  Dec. 
626. 

The  intention  of  a  publication  will  not 
justify  it,  if  it  be,  in  the  opinion  of  the 
court,  contempt  against  the  court. 

People  V.  Freer,  Col.  &  Cai.  Cas.  283. 

The  law  against  contempt  is  not,  and 
never  was,  a  part  of  kingly  prerogative.  It 
is  not  a  judge-made  law.  It  is  as  old  as 
Magna  Charta;  had  its  birth  with  the  choic- 
est principles  of  the  common  law;  and  is  as 
salutary  as  any  other  of  the  great  principles 
of  institutional  law. 

The  power  of  courts  of  superior  jurisdic- 
tion created  by  the  Constitution,  to  punish 
for  contempt,  is  necessarily  inherent  in  such 
courts. 

State  ex  rel.  Atty.  Gen.  v.  Ea/u  Claire  Cir- 
cuit Ct.  97  Wis.  1,  38  L.  R.  A.  558,  72  N.  W. 
193 ;  4  Bl.  Com.  p.  238 ;  Re  Cheeseman,  49  N. 
J.  L.  115,  60  Am.  Rep.  596,  6  Atl.  613;  Per- 
cival  V.  State,  46  Neb.  741,  64  N.  W.  221. 
60  L.  R.  A. 


Mr.  O.  J.  Smyth,  Attorn^  General,  also 
for  the  State. 

Mr.  E.  "W*  Simeral,  for  defendant: 

If  an  article  is  not  libelous  on  its  face,  if 
it  requires  an  innuendo  to  attach  the  court 
to  it,  no  contempt  lies. 

Rosewater  v.  State,  47  Neb.  630,  66  N.  W. 
640. 

In  a  proceeding  for  indirect  or  construc- 
tive contempt  consisting  of  the  publication 
in  a  newspaper  of  the  article  upon  which  the 
complaint  is  based  which  is  indefinite  in  its 
meaning  and  application,  and  is  not  libelous 
per  se,  and  does  not,  unless  aided  by  an  in- 
nuendo, apply  to  the  court  or  reflect  upon 
its  integrity  of  purpose,  and,  in  so  far  as  any 
reflection  upon  the  court  is  concerned,  is 
capable  of  an  innocent  interpretation;  and 
where  the  defendant  in  an  answer  sworn  to 
by  him  positively  asserts  that  he  used  the 
language  employed  in  the  article  in  a  mean- 
ing other  than  libelous,  and  with  no  intent 
to  reflect  upon  either  the  integrity  or  the 
honesty  of  purpose  of  the  judge,  or  to  em- 
barrass or  to  impede  the  administration  of 
justice, — such  answer  will  be  taken  as  con- 
clusive. 

Percival  ▼.  State,  46  Neb.  741,  64  N.  W. 
221. 

It  is  not  admissible,  under  our  Constitu- 
tion, that  a  publication,  however  libelous, 
not  directly  calculated  to  hinder,  obstruct,  or 
delay  the  courts  in  the  exercise  of  their  prop- 
er functions,  shall  be  treated  and  punished 
summarily  as  a  contempt  of  court. 

Storey  v.  People,  79  111.  45,  22  Am.  Rep. 
158. 

SnlliTan,  J.,  delivered  the  opinion  of  the 
court : 

This  proceeding  for  contempt,  instituted  by 
the  attorney  general  at  the  request  of  this 
court,  is  based  upon  certain  newspaper  arti- 
cles relating  to  the  case  of  State  ex  rel, 
Smyth  V.  Kennedy,  60  Neb.  — ,  83  N.  W.  87, 
which  was,  at  the  time  of  the  publications, 
pending  before  us  for  decision.  The  defend- 
ant is  a  corporation  engaged  in  the  publica- 
tion of  a  newspaper  which  has  a  general  cir- 
culation throughout  the  state.  The  editor 
is  Edward  Rosewater,  who  has  also  been 
cited  to  show  cause  why  he  should  not  be 
punished  for  contempt,  and  who  has,  at  his 
own  request,  been  awarded  a  separate  trial. 
Some  01  the  articles  were  obviously  designed 
to  prevent  one  member  of  the  oourt  from  par- 
ticipating in  the  decision,  while  others  threat- 
ened two  members  of  the  court  with  public 
odium  and  reprobation  in  case  they  should 
give  judgment  in  favor  of  the  state.  One 
article,  which  was  entitled  "Worthy  of  Seri- 
ous Consideration,"  after  declaring  that 
Judge  Holcomb,  before  coming  to  the  bench, 
had  expressed  an  opinion  upon  the  question 
involved  in  the  Kennedy  Case,  proceeds  as 
follows:  "Having  prejudged  tne  case.  Judge 
Holcomb  must  certainly  realize  that  it  would 
be  in  conflict  with  the  apirit,  if  not  the  let- 
ter, of  the  Constitution  and  laws,  for  him  to 
use  his  judicial  position  to  sustain  himself 
in  his  former  declarations.    1V>  set  the  pree- 
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(dent  by  participating  in  this  case  after 
baring  formed  and  expressed  an  opinion 
would  lower  the  standard  of  the  tribunal  in 
vhich  impartial  and  equal  justice  is  ex- 
pected to  be  administered,  and  whose  un- 
biased interpretation  of  the  Constitution  is 
the  bulwark  of  our  free  institutions."  Soon 
afterwards  the  following  article  appeared: 
"Fusion  ward  heelers  in  Omaha  are  again 
ginnff  advance  tips  to  the  effect  that  the  Fu- 
sion judges  of  the  supreme  court  will  hand 
down  a  decision  at  their  sitting  two  weeks 
from  next  Tuesday  ousting  the  present  fire 
and  police  commissioners,  and  seating  the 
pretended  board  appointed  by  Governor 
Fornter.  Has  it  not  come  to  a  pretty  pass 
when  supreme  court  decisions  are  retailed  in 
thia  manner  in  third  ward  resorts  and  street 
comers?"  A  little  later  there  was  pub- 
lished an  article  entitled  "Politics  in  the 
Courts"  (reprinted  from  the  Grand  Island 
Journal),  which  is  as  follows:  "It  is  re- 
ported that  the  Fusionists  in  Omaha  are  pre- 
paring to  profit  by  the  action  of  the  Fusion 
supreme  court  when  it  reverses  the  ruling 
of  the  court  in  the  fire  and  police  commis- 
Hon  case.  If  Judges  Sullivan  and  Holoomb 
lend  their  aid  to  the  scheme  of  the  Omaha 
bunco  steerers,  they  will  be  a  disgrace  to  the 
legal  profession,  and  the  laughing  stock  of 
every  lawyer  in  the  land.  It  is  to  be  hoped 
that  the  Fusion  members  of  the  supreme 
court  will  prove  more  manly  than  their  heel- 
ers at  the  metropolis  would  have  them  be." 
Another  article  entitled  the  "Ethics  of  Jus- 
tice," published  May  8,  1900,  is  too  long  for 
insertion  in  this  opinion,  but  its  character 
is  8u£5cient]7  indicated  by  the  following  ex- 
cerpt: "A  due  appreciation  of  the  sacred 
duties  of  the  judicial  office  and  the  inviola- 
ble right  of  every  citizen  to  speedy  and  im- 
partial justice  should  counteract  all  pressure 
of  political  partisans  anxious  to  use  the  judi- 
cial ermine  to  cloak  their  schemes  for  polit- 
ical power  and  preferment.  If  it  does  not, 
then  Nebraska's  motto,  'Equality  before  the 
law/  becomes  a  delusion  and  a  snare.*'  De- 
fendant appeared  in  court  by  counsel,  and  de- 
fended the  accusation  against  it  upon  the 
grounds:  (1)  That  no  disrespect  to  the 
court,  or  to  any  member  of  the  court,  was  in- 
tended; (2)  that  the  case  of  State  ex  rel. 
Smyth  Y,  Kennedy  was  not  pending;  and  (3) 
that  the  publications  were  made  with  good 
motives,  and  were  not  calculated  to  obstruct 
the  doe  administration  of  justice.  The  Ken- 
nedy Case  was  pending.  Of  that  we  have  ju- 
dicial knowledge ;  and  the  defendant  must 
sorely  have  known  that  the  case  was  in  court, 
and  undetermined,  for  it  appears  that  the  at- 
torney for  the  respondents  brought  his  brief 
to  Mr.  Rosew^ater's  office,  and  that  the  article 
beaded  "Worthy  of  Serious  Consideration" 
immediately  followed  the  meeting  between 
the  editor  and  the  lawyer.  It  also  appears 
from  the  evidence  that  the  article  was  writ- 
ten for  the  express  purpose  of  calling  pub- 
lic attention  to  the  alleged  impropriety  of 
•Jad^e  Hoi  comb  participating  in  the  decision 
of  the  court.  The  first  and  third  defenses 
&re  puerile.     They  amount  only  to  a  denial 
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that  the  defendant  intended  to  violate  the 
law.  Under  the  conceded  facts  the  course 
pursued  by  it  was  indefensible.  Its  conduct 
is  not  susceptible  of  an  innocent  construc- 
tion. The  statute  declares  that  any  wilful 
attempt  to  obstruct  the  proceedings,  or  hin- 
der the  due  administration  of  justice  in  any 
suit,  proceeding,  or  process  pending  before 
any  court,  shall  constitute  a  criminal  con- 
tempt, and  be  punishable  as  such.  Code  Civ. 
Proc.  §  669.  This  statute  is  merely  declara- 
tory of  the  law  as  it  has  existed  for  hun- 
dreds of  years.  It  is  a  legislative  recog- 
nition of  the  authority  of  the  courts  to  deal 
in  a  summary  manner  with  persons  who  do 
any  wanton,  deliberate,  or  intentional  act 
calculated  to  embarrass  them  in  the  dis- 
charge of  their  important  duties.  In  the 
history  of  American  jurisprudence  there  can 
be  found  no  case  in  which  this  power  has 
been  harshly  or  oppressively  exercised  by  a 
court  of  final  jurisdiction.  Indeed,  such 
courts  have  not  often  called  publishers  to  ac- 
count for  constructive  contempts,  because  it 
has  rarely  happened  that  a  public  journal 
wielding  any  considerable  influence  has  de- 
liberately employed  outlaw  methods  in  at- 
tempting to  control  judicial  action.  The  ex- 
ceptional cases  which  we  have  examined  are 
these:  People  ew  rel.  Connor  v.  Staplcton, 
18  Colo.  668,  28  L.  R.  A.  787,  33  Pac.  167; 
People  V.  Wilson,  64  111.  195,  16  Am.  Rep. 
528 ;  Re  Hughes,  8  N.  M.  225,  43  Pac.  692 ; 
State  V.  Morrill,  16  Ark.  384;  State  ex  rel. 
Haskell  v.  FauUs,  17  Mont.  140,  42  Pac. 
285;  State  V.  Frew,  24  W.  Va.  416,  49  Am. 
Rep.  257.  Cases  of  this  kind  originating 
in  the  lower  courts  are  very  numerous.  We 
will  not  take  the  time  to  cite  them,  or  any  of 
them.  As  said  by  the  supreme  court  of  Iowa 
in  the  case  of  Field  v.  Thomell,  106  Iowa,  15, 
75  N.  W.  688,  it  seldom  happens  "that  an 
honorable  journalist  so  far  forgets  his  self- 
respect  as  to  trespass  upon  the  rights  of  the 
judiciary,  or  seek  to  control  or  improperly 
influence  its  conclusions."  We  have,  of 
course,  no  desire  to  restrain,  in  the  slightest 
degree,  the  freedom  of  the  press,  or  to  main- 
tain the  dignity  of  the  court  by  inflicting 
penalties  on  those  who  may  assail  us  with 
defamatory  publications.  Our  decisions  and 
all  our  official  actions  are  public  property, 
and  the  press  and  people  have  the  undoubted 
right  to  comment  on  them,  and  criticise  and 
censure  them,  as  they  see  fit.  Judicial  of- 
ficers, like  other  public  servants,  must  an- 
swer for  their  official  actions  before  the  chan- 
cery of  public  opinion ;  they  must  make  good 
their  claims  to  popular  esteem  by  excellence 
and  virtue,  by  faithful  and  efficient  service, 
and  by  righteous  conduct.  But,  while  we 
concede  to  the  press  the  right  to  criticise 
freely  our  decisions  when  made,  we  deny  to 
any  individual  or  to  any  class  of  men  the 
right  to  subject  us  to  any  form  of  coercion 
with  the  view  of  affecting  our  judgment  in 
a  pending  case.  In  the  Iowa  case  above  cited 
it  is  said:  "Courts  are  constantly  passing 
on  questions  affecting  the  life  and  liberty  of 
the  citizen,  as  well  as  the  rights  of  property, 
and  the  freedom  of  the  judiciary  to  investi- 
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gate  and  decide  is  quite  aa  important  to  the 
well-being  of  society  as  the  freedom  of  the 
,  press."  "Men,"  said  one  who  knew  them 
well,  ''are  flesh  and  blood,  and  apprehensive." 
Few  stand  unmoved  by  the  clamor  of  the 
multitude.  Various  motives,  of  course,  con- 
spire to  make  people  deny,  and  even  to  dis- 
guise from  themselves,  the  fact  that  they 
are  amenable  in  any  degree  to  the  force  of 
popular  opinion.  But  it  is  folly  to  deceive 
ourselves,  and  it  is  futile  to  attempt  to  de- 
ceive others.  Threats  of  public  clamor  have 
before  now  swayed  the  judgments  and  flexed 
the  purposes  of  resolute  mf^n,  and  it  will  be 
well  to  remember  that  what  has  happened 
may  recur.  Men  have  in  the  past  yielded  to 
the  demands  of  an  angry  populace,  and  it  is 
quite  possible  that  they  may  yield  again. 
Moral  fiber  is  not  stronger  now  than  it  ever 
was  before.  Courts  are  charged  with  the 
function  of  administering  justice,  and  it  is 
their  duty,  not  only  to  give  to  every  suitor 
his  demandable  right,  but  to  give  him  as- 
surance that  no  banned  and  hostile  influence 
shall  operate  against  him  while  his  cause  is 
under  consideration.  A  litigant  is  entitled, 
not  only  to  a  just  decision,  but  to  a  decision 
altogether  free  from  the  suspicion  of  having 
been  coerced.  Nothing  else  will  satisfy  him ; 
nothing  less  can  fill  the  measure  of  his  ex- 
pectations. He  has  no  standard  with  which 
to  gauge  judicial  firmness;  and  if  the  court 
had  been  exposed  to  Influences  calculated, 
as  in  the  Kennedy  Caae,  to  tell  against  him, 
he  will  not  know  whether  an  adverse  deci- 
sion is  the  voice  of  the  law  or  an  echo  of  the 
mob. 

Out*  views  upon  this  matter  are  well  ex- 
pressed in  the  following  excerpt  from  the 
opinion  of  Lawrence,  Ch.  J.,  in  People  v. 
Wilson,  64  HI.  195,  16  Am,  Rep.  528:  "A 
court  will,  of  course,  endeavor  to  remain 
wholly  uninfluenced  by  publications  like  that 
under  consideration ;  but  will  the  community 
believe  that  it  was  able  to  do  so?  Can  it 
even  be  certain  in  regard  to  itself?  Can 
men  always  be  sure  of  their  mental  poise? 
A  timid  man  might  be  influenced  to  yield, 
while  a  combative  man  would  be  driven  in 
the  opposite  direction.  Whether  the  actual 
influence  is  on  one  side  or  the  other,  so  far 
as  it  is  felt  at  all,  it  becomes  dangerous  to 
the  administration  of  justice.  Even  if  a 
court  is  happily  composed  of  judges  of  such 
firm  and  equal  temper  that  they  remain 
wholly  uninfluenced  in  either  direction, 
nevertheless  a  disturbing  element  has  been 
thrown  into  the  council  chamber,  which  it 
is  the  wise  policy  of  the  law  to  exclude." 
Equally  pertinent  are  the  following  remarks 
of  Elliott,  J.,  in  People  ex  rel,  Connor  v. 
Slapleton,  18  Colo.  568,  23  L.  R.  A.  787,  33 
Pac.  167:  "Judges  are  human.  They  are 
po<^scssed  of  human  feelings:  and,  when  ac- 
cusations are  publicly  made,  as  by  a  news- 
paper article,  charging  them,  directly  or  in- 
directly, with  dishonorable  conduct  in  a  case 
pending  before  them,  and  about  to  be  deter- 
mined, it  is  idle  to  say  that  they  need  not  be 
embarrassed  in  their  consideration  and  de- 
termination of  such  cause.  They  will  in- 
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evitably  suffer  more  or  less  embarrassment 
in  the  discharge  of  their  duties,  according  to 
the  nature  of  the  charges  and  the  source  from 
which  such  charges  emanate.  When  a  judge 
tries  and  determines  a  cause  in  connection 
with  which  public  charges  against  his  judi- 
cial integrity  have  been  published,  the  pub- 
lic, as  well  as  parties  interested  are  frequent- 
ly led  by  the  publication  of  the  charges  to 
distrust  the  honesty  and  impartiality  of  the 
decision,  and  thus  confidence  in  the  adminis- 
tration of  justice  is  impaired.  It  is  not  only 
important  that  the  trial  of  causes  shall  be 
impartial,  and  that  the  decisions  of  the 
courts  shall  be  just,  but  it  is  important  that 
causes  shall  be  tried  and  judgments  rendered 
without  bias,  prejudice,  or  improper  in- 
fiuence  of  any  kind.  It  is  not  merely  a  pri- 
vate wrong  against  the  rights  of  litigants 
and  against  the  judges ;  it  is  a  public  wrong, 
— a  crime  against  Sie  state,-^to  undertake, 
by  libel  or  slander,  to  impair  confidence  in 
the  administration  of  justice.  That  a  party 
does  not  succeed  in  such  undertaking  lessens 
his  offense  only  in  degree."  We  feel  quite 
sure  that  the  publications  herein  in  ques- 
tion have  not  in  the  least  deterred  us  from 
discharging  with  fidelity  our  duty  in  the 
case  of  State  ex  reU  Smyth  v.  Kennedy,  but 
they  were  manifestly  intended  to  overawe 
and  intimidate  us.  They  appear  to  have  been 
put  forth  for  the  purpose  of  preventing  a  de- 
cision in  favor  of  the  state.  They  were,  un- 
der the  circumstances,  palpable  acts  of 
journalistic  lawlessness,  calculated  to 
weaken  the  independence  of  the  court,  and 
destroy  confidence  in  its  judgment.  To 
justify  them  is  to  deny  the  supremacy  of  the 
law,  and  assert  the  doctrine  of  newspaper 
absolutism.  To  admit  that  publishers  may 
promote  their  interests  in  pending  litigation 
oy  resorting  to  methods  not  available  to 
others '  is  to  strike  down  our  much- vaunted 
principle  of  "equality  before  the  law,"  and  to 
declare  that  journalists  who  choose  to  be- 
come malefactors  are  a  privileged  class,  and 
entitled  as  such  to  go  unwhipped  of  justice. 
But  the  law  recognizes  no  such  distinction; 
it  never  has  recognized  such  a  distinction. 
"It  accords  to  publishers,"  says  Chancellor 
Walworth,  "no  rights  but  such  as  are  com- 
mon to  all.  They  have  just  the  same  rights 
as  the  rest  of  the  community  have,  and  no 
more."  King  v.  Root,  4  Wend.  113,  21  Am. 
Dec.  102.  Another  distinguished  judge  has 
said:  "A  man  who  speaks  in  a  newspaper 
has  no  greater  right  than  he  who  speaks  out 
of  it.  A  newspaper  is  no  sanctuary  behind 
which  a  person  can  shield  himself  for  break- 
ing the  laws  of  the  land."  We  have  not  acted 
in  this  case  out  of  any  spirit  of  resentment. 
Indeed,  we  have  no  reason  to  feel  specially 
aggrieved,  for  the  offensive  articles  do  not 
charge  us,  or  any  of  us,  with  oflScial  miscon- 
duct. Their  natural  tendency,  however,  was 
to  interfere  with  and  obstruct  the  due  ad- 
ministration of  justice,  and  it  was  the  unan- 
imous opinion  of  the  court  when  the  citations 
issued  that  it  was  our  duty  to  take  notice 
of  them,  and  call  the  defendant  to  account. 
And  it  is  still  the  judgment  of  the  members 


1900. 


State  v.  Bee  Publishing  Co. 


199 


of  the  court  who  take  part  in  this  decision 
that  we  acted  wisely,  and  that  we  could  not 
have  ignored  the  defendant's  attempt  to 
coerce  our  decision  without  being  guilty  of 
A  craven  faithlessness  to  duty. 

Whatever  may  have  been  the  motive  of  the 
publishing  company,  its  conduct  was  plainly 
unlawful.  The  articles  in  question  did  not, 
it  18  true,  bring  about  a  miscarriage  of  jus- 
tice in  the  Kennedy  Case,  but  their  manifest 
tendency  was  in  that  direction.  We  cannot 
e»cape  the  conclusion  that  the  necessity  for 
this  proceeding  has  resulted  from  the  fact 
that  the  services  of  the  journalist  were  en- 
listed by  interested  parties  to  press  upon  the 
attention  of  the  court,  in  a  very  important 
case,  illegitimate  arguments,  reasons  for  a 
decision,  which,  it  is  well  understood,  coun- 
sel could  not,  with  propriety,  advance. 

The  defendant  ia  guilty  as  charged  in  the 


information,  and  it  is  the  sentence  of  the 
court  that  it  pay  a  fine  of  $500  and  the  taxa- 
ble costs.  It  will,  however,  have  leave  to 
move  for  a  modification  of  the  judgment  dur- 
ing the  present  term  upon  showing  that  it 
has  published  a  fair  and  truthful  account  of 
the  cause  and  occasion  for  this  proceeding. 
Since  the  above  was  written,  it  has  been 
suggested  that  the  testimony  of  Eklward 
Rosewater  was  not  intended  to  be  regarded 
as  a  part  of  the  proceedings  in  this  case. 
Granting  that,  our  conclusions  must  remain 
unchanged.  The  euilt  of  the  defendant  is 
conclusively  established  without  considering 
Mr.  Rosewater's  testimony. 

Norral,  Ch.  J.,  for  the  reasons  heretofore 
stated  by  him,  having  refrained  from  taking 
part  in  the  hearing,  offered  no  opinion. 
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John  SEBECK,  Plff,  m  Err., 

V. 

PUTTDEUTSCHE  VOLKSFEST  VEREIN. 

*Tke  oifmer  of  a  priTate  parlc,  'who  In- 
▼Ites  the  vvhlic  to  it  for  the  purpose  of 
looking  on  at  an  exhibition  of  fireworks,  Is 
not  relieved  from  all  responsibility  for  the 
lafety  of  his  guests  by  reason  of  the  fact  that 
the  exhibition  Is  to  be  given,  not  by  himself, 
bot  by  an  independent  contractor.  He  Is 
bound  to  use  reasonable  care  to  provide  them 
v'lth  a  safe  place  from  which  to  view  the  ex- 
hibition. He  la  farther  bound.  In  making  his 
contract,  to  nse  care  to  select  a  skilful  and 
competent  person  to  give  the  exhibition. 

(June  21,  1900.) 

ERROR  to  the  Circuit  Court  for  Hudson 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
<iamage8  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmrd, 

Tlie  facts  are  stated  in  the  opinion. 

J/eMr«.  "Waller  Sc  Liohtenatein,  for 
plaintiff  in  error: 

One  who  attends  an  exhibition  of  marks- 
Bunship  in  response  to  a  public  invitation 
^  a  right  to  assume  that  those  providing 

*Headnote  by  Gummerk,  J. 


XoTK. — For  negligence  causing  Injury  to 
<pettators  at  public  exhibition  or  entertain- 
»«it,  fee  Hart  v.  Waahington  Park  Club  (111.) 
^  L.  R.  A.  492  ;  Lane  v.  Minnesota  State  Agrl. 
^.  (Minn.)  29  L.  R.  A.  708;  and  Hallyburton 

▼  Borke  County  Fair  Asso.    (N.  C.)   38  L.  B. 
A.  156. 

In  respect  to  liability  of  the  proprietor  or 
*lie  party  who  famishes  the  entertainment,  for 
Bn^llffence  of  an  Independent  contractor  em- 
Ployed  by  him.  see  lllchmond  &  M.  R.  Co.  v. 
Voore  <Va.)   37  L.  R.  A.  258;  and  Thompson 

▼  Uwell,  L.  ft  H.   Street  R.  Co.   (Mass.)   40 
L.  R.  A,  345. 
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the  performance  have  taken  due  care  for  the 
safety  of  the  spectators  from  flying  frag- 
ments caused  by  the  impact  of  the  bullets. 

Thompson  v.  LoweU,  L.  d  H.  Street  R.  Co. 
170  Mass.  577,  40  L.  R.  A.  345,  49  N.  £.  913. 

An  owner  of  lands,  who  by  invitation,  ex- 
press or  implied,  induces  persons  to  come 
upon  his  premises,  is  under  a  duty  to  exer- 
cise ordinary  care  to  render  the  premises 
reasonably  safe  for  such  purposes,  or  at 
least  to  abstain  from  any  act  thtft  will  make 
the  entry  upon  or  use  of  the  premises  dan- 
gerous. 

Phillips  V.  Burlington  Library  Co,  55  N. 
J.  L.  307,  27  Atl.  478;  Thompson  v.  Lowell, 
L.  d  H.  Street  R.  Co.  170  Mass.  582,  40  L.  R. 
A.  345,  49  N.  E.  913. 

The  defendant  could  have  easily  guarded 
against  the  injury  to  plaintiff  by  stretching 
a  rope  about  the  place  where  the  explosion 
took  place,  so  as  to  keep  the  crowd  at  a  prop- 
er distance  therefrom,  or  by  building  a  board 
fence  or  stone  wall  2  or  3  feet  high  around 
the  fireworks. 

Richmond  d  M.  R.  Co,  v.  Moore,  94  Va. 
493,  37  L.  R.  A.  258,  27  S.  E.  70. 

It  is  a  violation  of  the  law  to  explode 
bombs  or  firecrackers,  and  defendant  could 
not  contract  with  a  third  person  so  as  to 
shift  its  liability. 

Curtis  V.  Kiley,  153  Mass.  123,  26  N.  E. 
421;  Stewart  v.  Putnam,  127  Mass.  403; 
Thompson  v.  Lowell,  L.  d  H,  Street  R.  Co. 
170  Mass.  577,  40  L.  R.  A.  346,  49  N.  E.  913. 

When  plaintiff  entered  the  park  he  had  a 
right  to  assume  that  defendant  had  taken 
reasonable  precaution  to  preserve  his  safety, 
and  that  it  would  abstain  from  any  act  like- 
ly to  injure  him. 

Bradley  v.  Andretcs^  51  Vt.  530;  Dowell 
v.  Guthrie,  99  Mo.  653,  12  S.  W.  900. 

Messrs.  Charles  L.  Carriok  and  Rv- 
dolph  F.  Rabe,  for  defendant  in  error : 

In  order  to  found  a  right  of  action  there 
must  be  a  wrongful  act  done  and  a  loss  re- 
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suiting  from  that  wrongful  act;  the  wrong- 
ful act  must  be  the  act  of  the  defendant,  and 
the  injury  suffered  by  the  plaintiff  must  be 
the  natural,  and  not  merely  a  remote,  con- 
sequence of  the  defendant's  act. 

Warwick  v.  Hutchinson^  46  N.  J.  L.  61. 

If  plaintiff's  injury  was  occasioned  by  neg- 
ligence in  exploding  the  fireworks,  the  con- 
tractor, and  not  the  defendant,  is  liable. 

Cuif  V.  Neioark  <£  N,  Y.  R.  Co.  35  N.  J.  L. 
17, 10  Am.  Rep.  206;  State,  Bedstrake,  Pros- 
ecutor, V.  Swayze,  52  N.  J.  L.  129,  18  Atl. 
697;  Conway  v.  Furst,  57  N.  J.  L.  645,  32 
Atl.  380;  Slingerland  v.  East  Jersey  Water 
Co.  68  N.  J.  L.  411,  33  Atl.  843. 

If  the  defendant  was  engaged  in  doing  an 
unlawful  act,  in  the  course  of  which  the 
plaintiff  was  injured,  and  is  hence  liable 
without  reference  to  the  intervening  inde- 
pendent contractor,  the  plaintiff  was  volun- 
tarily present  encouraging  and  participat- 
ing in  the  illegal  act,  and  himself  contrib- 
uted to  the  injury  of  which  he  complains. 

Courts  of  justice  will  not  assist  a  person 
who  has  participated  in  a  transaction  for- 
bidden by  statute  to  assert  rights  growing 
out  of  it,  or  to  relieve  himself  of  the  conse- 
quences of  his  own  illegal  act. 

Hall  V.  Corcoran,  107  Mass.  251,  9  Am. 
Rep.  30. 

Guminere,  J.,  delivered  the  opinion  of 
the  court: 

On  August  21,  1898,  the  defendant  held  a 
festival  at  its  Scheutzeu  Park,  in  Hudson 
county,  to  "vifhich  the  attendance  of  the  pub- 
lic was  invited ;  and  admission  fee  of  25  cents 
being  charged  to.  each  person  who  attended. 
Among  other  attractions,  an  exhibition  of 
fireworks  was  given  in  the  evening  by  one 
Gerhardt,  a  manufacturer  of  fireworks,  un- 
der a  contract  with  the  defendant,  by  which 
the  providing  of  the  fireworks  and  the  con-  j 
ducting  of  the  exhibition  were  left  entirely  i 
in  his  hands.  The  plaintiff,  who  was  present  | 
as  a  spectator,  having  paid  the  required  ad- 
mission fee,  was  watching  this  exhibition, 
and  while  he  was  doing  so  a  bomb  exploded 
in  a  sheet-iron  mortar  in  which  it  had  been 
placed  for  the  purpose  of  throwing  it  into 
the  air.  The  explosion  caused  the  mortar 
to  burst,  and  one  of  the  fiying  fragments 
struck  the  plaintiff  in  the  neck,  injuring  him 
quite  severely,  and  another  struck  him  on 
the  hand.  At  the  time  of  the  accident  the 
plaintiff  was  standing  in  the  middle  of  a 
crowd,  and  about  100  feet  away  from  the 
place  where  the  bomb  exploded.  No  rope  or 
other  barrier  was  stretched  around  that  part 
of  the  grounds  where  the  fireworks  were  be- 
ing exploded,  for  the  purpose  of  keeping  the 
crowd  back  a  safe  distance ;  but  the  members 
of  the  defendant's  amusement  committee,  in 
co-operation  with  the  police,  who  were  upon 
the  grounds,  were  stationed  about  or  around 
the  place  for  the  purpose  of  keeping  the 
crowd  back.  The  plaintiff,  having  sued  to 
recover  for  the  injuries  received  by  him,  was 
nonsuited  by  the  trial  court,  and  now  seeks 
to  have  that  judgment  set  aside.  The 
grounds  upon  which  the  nonsuit  was  directed 
were  that  the  defendant  was  not  liable  be- 
60  L.  R.  A. 


cause  the  exhibition  of  fireworks  was  not 
given  by  it,  but  by  an  independent  contract- 
or, and,  further,  because,  even  if  the  defend- 
ant was  chargeable  with  the  duty  of  seeing 
that  due  care  for  the  safety  of  spectators 
was  used  while  the  display  was  in  progress, 
there  was  nothing  in  the  evidence  which 
would  support  the  conclusion  that  it  had  not 
fully  performed  that  duty. 

We  cannot  yield  to  the  view  that  the  de- 
fendant was  entirely  relieved  from  respon- 
sibility for  the  safety  of  the  persons  in  at- 
tendance upon  its  festival  because  this  ex- 
hibition was  given  by  an  independent  con- 
tractor. Having  invited  the  public  to  it» 
park,  it  was  chargeable  with  the  duty  of  us- 
ing reasonable  care  to  see  that  the  premises 
were  kept  in  a  safe  condition  for  the  use  of 
its  guests;  and  if  the  exhibition,  although 
given  by  an  independent  contractor,  was  of 
a  character  to  jeopardize  the  safety  of  those 
who  were  present  on  the  defendant's  invita- 
tion, the  duty  was  cast  upon  the  latter  of 
taking  due  precautions  to  guard  against  in- 
jury. We,  however,  have  been  able  to  find 
nothing  in  the  evidence  w^hich  will  justify 
the  conclusion  that  the  injuries  of  the  plain- 
tiff resulted  from  the  failure  •f  the  defend- 
ant to  properly  perform  any  duty  which  it 
owed  to  him  for  his  protection.  The  plain- 
tiff insists  that  it  was  the  duty  of  the  de- 
fendant to  have  erected  a  barrier  around  the 
place  where  the  fireworks  were  being  set 
off,  and  that  it  was  the  failure  to  perform 
this  duty  which  made  the  accident  to  the 
plaintiff  possible.  If  by  a  "barrier"  the 
plaintiff  means  an  obstruction  which  would 
liave  prevented  spectators  from  approaching 
dangerously  near  to  the  place  where  the  fire- 
works were  being  set  off,  the  erection  of  such 
a  barrier  at  a  distance  of  not  less  than  SO 
yards  away  would  haVe  amply  discharged 
the  defendant's  duty  in  that  regard,  so  far 
as  anything  in  the  case  shows.  But  the  ab- 
sence of  such  a  barrier  had  nothing  to  do 
with  the  bringing  about  of  the  accident  to 
the  plaintiff,  for,  as  has  already  been  stated, 
he  was  more  than  30  yards  away  from  the 
exploding  bomb  at  the  time  of  his  injury. 
If,  on  the  other  hand,  the  plaintiff  means  by 
a  "barrier"  something  which  would  have 
acted  as  a  shield  to  protect  spectators  from 
danger  resulting  from  the  premature  explo- 
sion of  fireworks,  or  from  their  being  sent 
off  in  the  wrong  direction,  no  such  duty  was 
cast  upon  the  defendant.  By  erecting  such 
a  barrier  it  would  have  destroyed  the  very 
object  of  the  exhibition ;  for  a  barrier  of  that 
kind,  in  order  to  afford  perfect  protection, 
w*ould  necessarily  interfere  with  the  view, 
of  those  present,  of  all  fireworks  which  were 
not  thrown  into  the  air.  Dangers  which  re- 
sult to  the  spectators,  at  an  exhibition  of  the 
kind  given  by  Gerhardt,  from  the  absence  of 
such  a  safeguard,  must,  in  the  very  nature 
of  things,  be  assumed  by  them.  That  the 
premature  explosion  of  the  bomb  in  question 
resulted  either  from  carelessness  in  its  con- 
struction or  in  setting  it  off  can  fairly  be 
presumed  from  the  testimony,  but  for  such 
carelessness  the  defendant  is  not  responsi- 
ble.    Its  duty  in  that  regard  was  limited  to 
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the  use  of  reasonable  care  in  selecting  as  the 
person  with  whom  to  make  its  contract  one 
who  is  skilled  in  the  manufacturing  of  fire- 
works and  conducting  exhibitions  thereof, 
and  the  evidence  clearly  shows  that  it  fully 
discharged  this  duty  in  the  selection  of  Ger- 
hardt  Assuming  that  the  accident  resulted 
from  such  carelessness  as  has  been  recited, 
the  blame  for  it  attaches,  not  to  defendant, 
but  to  Gerhardt. 

The  plaintiff  contends  that  the  discharge 
of  fireworks  at  the  defendant's  park  was  in 
violation  of  §  2  of  ''An  Act  to  Prevent  the 
Vending,   Burning,   or   Exploding   of   Fire- 


crackers, Squibs,  Turpentine  Balls,  or  Fire 
Serpelits''  (Gren.  Stat.  p.  1478),  which  makes 
it  unlawful  to  bum,  explode,  or  throw  any 
of  the  articles  enumerated.  It  is  enough  «to 
say  that,  even  if  it  be  admitted  that  this 
statute  prohibits  the  acts  specified,  as  well 
upon  private  property  as  in  public  places, 
which  is  at  least  doubtful,  the  particular 
kind  of  firework  which  produced  the  plain- 
tiff's injury  is  not  embraced  in,  and  its  set- 
ting off  is  not  prohibited  by,  the  statute  ap' 
pealed  to. 
The  judgment  under  review  ia  affirmed. 
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NEW'  YORK,  NEW  HAVEN,  &  HART- 
FORD RAILROAD  COMPANY,  Plff.  in 
Err., 

V. 

Theodore  BAKER. 
(30  C.  C.  A.  237,  98  Fed.  Rep.  604.) 

For  iBjarlea  to  a  panaenver  on  a  train 
^7  t1i«  neffllvent  handling  of  a  der- 
rick Bear  tlie  track,  which  was  operated 
by  employees  of  a  state  board  engaged*  In 
raising  the  grade  of  a  railroad  bridge  and 
the  approaches  thereto,  the  railroad  company 
li  not  liable,  in  the  absence  of  any  negligence 
on  its  own  i>art,  when  it  had  no  voice  in  the 
Klection  of  the  board  or  its  employees,  and 
no  power  to  interfere  with  or  prevent  their 
operationa 

(December  7,  1800.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  loss  of  services  of  plaintiff's  wife  because 
nf  injuries  ca.used  by  defendant's  alleged 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  Wallace  and  Lacomhe,  Circuit 
Jud|:es. 

Mes9r9.  George  CossiU  and  Henry  W. 
Taft,  for  plaintiff  in  error : 

A  common  carrier  is  not  liable  for  injuries 
to  its  passengers  caused  by  persons  not  em- 
ployed by  it,  and  which  it  had  no  reason  to 
apect  might  be  inflicted. 

latch  V.  Rumner  R.  Co.  27  L.  J.  Exch.  N. 
5  155;  Worth  v.  Chicago,  M.  d  8t.  P.  R.  Co. 
51  Fed.  Rep.  171;  Deyo  v.  New  York  C.  R. 
Co.  34  N.  Y.  9,  88  Am.  Dec.  418. 

Under  the  circumstances  the  railroad 
company  was  not  liable  for  the  negligence  of 
thp  employees  of  the  contractors  of  the  board 
9f  improvements. 

Dnnid  v.  Metropolitan  R.  Co.  L.  R.  3  C.  P. 
216.594.  L.R.  5  H.L.  46 :  Fredericks  v.  North- 
ern C.  R,  Co.  157  Pa.  103.  22  L.  R.  A.  306,  27 
Atl.  689;  Missimcr  v.  Philadelphia  d  R.  R. 

Xoir. — For  Injury  to  a  passenprer  by  stnic- 
^•r*  near  the  track,  but  not  belonging  to  the 
arrlw.  w^  also  Birmingham  v.  Rochester  City 
*  B.  R.  Co.  (N.  Y.)   18  L.  R.  A.  764. 
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Co.  17  Phila.  172;  Thomas  v.  Philadelphia 
d  R.  R.  Co.  148  Pa.  180,  16  L.  R.  A.  416,  23 
Atl.  989 ;  Deyo  v.  New  York  C.  R.  Co.  34  N. 
Y.  9,  88  Am.  Dec.  418. 

Mr.  John  J.  Crawford,  for  defendant  in 
error : 

At  the  time  of  the  accident  the  plaintiff's- 
wife  was  a  passenger  upon  the  train  of  the 
defendant,  and  seated  in  one  of  its  coaches, 
and  was  injured  by  the  train  coming  into- 
collision  with  some  object.  This  clearly  es- 
tablished a  prima  facie  case  in  favor  of  the- 
plaintiff. 

Qleeson  v.  Virginia  Midland  R.  Co.  140  U. 
S.  436,  35  L.  ed.  458,  11  Sup.  Ct.  Rep.  859; 
Inla/nd  d  8.  Coasting  Co.  v.  Tolson,  139  U. 
S.  551,  35  L.  ed.  270,  11  Sup.  Ct.  Rep.  653; 
New  Jersey  R.  d  Transp.  Co.  v.  Pollard,  22 
Wall.  341.  22  L.  ed.  877;  Stokes  v.  gallon- 
stall,  13  Pet.  181,  10  L.  ed.  115;  Sprague  v. 
Southern  R.  Co.  34  C.  C.  A.  207,  63  U.  S. 
App.  711,  92  Fed.  Rep.  59. 

The  negligence  of  the  watchman  and  of 
the  persons  handling  the  derrick  was  im- 
putable to  the  defendant. 

Thomas  v.  Rhymney  R.  Co.  L.  R.  6  Q.  B. 
266;A/«rrai/  v.  Lehigh  Valley  R.  Co.  66  Conn. 
512,  32  L.  R.  A.  530,  34  Atl.  506;  Carrioo  v. 
West  Virginia,  C.  d  P.  R.  Co.  39  W.  Va.  86, 
24  L.  R.  A.  50,  19  S.  E.  571 ;  Virginia  C.  R. 
Co.  V.  Sanger,  15  Grntt.  230;  Illinois  C.  R. 
Co.  V.  Barron.  5  Wall.  90,  18  L.  ed.  591 ; 
Pennsylvania  Co.  v.  Roy.  102  U.  S.  451,  2ff 
L.  ed.  141 :  Dioinelle  v.  New  York  C.  d  H.  R, 
R.  Co.  120  N.  Y.  117,  8  L.  R.  A.  224.  24  N.  E. 
319. 

I«aooiiibe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  accident  happened  April  17,  1895,  in 
that  part  of  4th  avenue  called  "Park  Ave- 
nue," near  109th  street.  New  York  City,  at 
which  place  the  work  known  as  the  "Fourth 
Avenue  Improvement"  was  at  that  time  in 
progress.  The  plaintiflf*s  wife  was  riding  in 
the  last  coach  of  a  passenger  train  of  defend- 
ant coming  from  Mt.  Vernon  to  Grand  Cen- 
tral Depot,  New  York  City.  The  circum- 
stances of  the  accident  are  accurately  set 
forth  in  the  brief  of  plaintiff  in  error  as  fol- 
lows : 

"The  train  was  running  past  that  portion 
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of  the  avenue  where  there  is  now  an  elevated 
stone  viaduct.  The  viaduct  was  not 'then 
completed,  but  the  walls  on  either  side  were 
in  process  of  construction.  Trains  were  be- 
ing run  on  a  temporary  wooden  trestle  which 
was  built  over  the  avenue,  and  outside  of 
the  walls  of  the  viaduct.  Incoming  trains 
ran  on  the  east  of  these  walls;  outgoing 
trains,  on  the  west.  At  the  place  of  the  ac- 
cident the  walls  which  now  sustain  the  road- 
bed were  being  erected,  and  a  derrick  was 
placed  between  the  walls  for  the  purpose  of 
placing  stone  upon  them.  This  derrick 
stood  from  16  to  18  feet  from  the  nearest  rail 
of  the  incoming  or  south-bound  track. 
.  .  .  To  the  end  of  the  derrick  boom  was 
fastened  a  fall  and  block,  with  a  hook  at- 
tached. The  boom  was  elevated  and  lowered 
and  the  derrick  swung  by  horse  power.  When 
the  boom  of  the  derrick  was  lowered  suffi- 
ciently and  swung  towards  the  track,  it  pro- 
jected over  the  track.  .  .  .  Just  before 
the  accident  a  stone  had  been  placed  upon  the 
wall  next  to  the  south-bound  track,  and  one 
of  the  inspectors  in  charge  of  the  work  had 
found  fault  with  the  way  it  was  Qet,  and  had 
directed  Flaherty  [a  subcontractor  who  was 
doing  the  masonry  work]  to  reset  it.  At  that 
time  the  chain,  block,  and  fall  were  over  the 
place  where  the  stone  had  been  set  on  the  wall. 
Flaherty  gave  the  order  to  pick  up  the  stone 
and  reset  it,  the  first  direction  being  to 
throw  the  boom  up.  While  the  boom  was 
being  lifted,  the  train  which  carried  Mrs. 
Baker  passed  by,  the  boom  swung  over  the 
track,  and  the  hook  suspended  from  the 
chain  in  some  way  caught  in  one  of  the  cars 
and  threw  the  boom  towards  the  south,  caus- 
ing it  to  strike  against  a  guy  rope  and  swing 
back.  On  the  rebouncl  some  portion  of  the 
tackle  struck  one  of  the  windows  of  the  car 
in  which  Mrs.  Baker  was  riding,  causing  the 
injuries  complained  of.  The  derrick  and 
boom  could  be  used  in  such  a  manner  that 
the  boom  would  not  interfere  with  passing 
trains,  and  it  was  customary  so  to  operate 
it.  This  was  the  first  accident  resulting 
from  the  use  of  this  derrick,  though  it  had 
been  in  use  some  months." 

Manifestly,  the  proximate  cause  of  the  ac- 
cident was  a  careless  manipulation  of  the 
derrick  by  those  who  had  it  in  operation.  A 
single  assignment  of  error  has  been  pre- 
sented in  the  argument,  namely,  that  the 
trial  judge  erred  in  charging  the  jury  as  fol- 
lows: ''If  by  due  diligence  on  the  part  of 
those  men  who  were  handling  the  derrick 
.  .  .  this  accident  might  have  been  pre- 
vented, the  plaintiif  is  entitled  to  a  verdict;" 
and  later  on:  "If  it  was  the  fault  of  those 
who  were  doing  that  work  that  caused  this 
injury  to  this  woman,  the  defendant  is  lia- 
ble." 

The  roadbed  and  railroad  on  which  the  ac- 
cident happened  were  owned  by  New  York 
&  Harlem  Railroad  Company.  The  defend- 
ant's trains  were  run  over  them  under  a 
lease  made  in  1848.  The  legislature  of  the 
state  of  New  York,  having  determined  to 
raise  the  grade  of  the  railroad  bridge  at  Har- 
lem river,  and  the  approaches  thereto,  pro- 
vided for  the  changes  necessary  to  that  end 
50  L.  R.  A. 


by  chapter  339,  Laws  1892,  and  some  amen- 
datory acts  (chapter  548,  Laws  1894,  and 
chapter  594,  Laws  1896).  The  relevant 
parts  of  such  legislation  directed  that  the 
grade  of  the  New  York  &  Harlem  Railroad 
be  changed  from  106th  to  149th  streets,  and 
that  the  viaduct  be  adapted  to  the  new  grade 
line  by  raising  the  parapet  walls,  etc.  So 
much  of  the  work  as  consisted  in  raising  the 
bridge  and  the  approach  from  the  north,  it 
left  the  railroad  company  to  do  in  its  own 
way  and  at  its  own  cosL  As  to  so  much, 
however,  as  lay  south  of  the  Harlem  river, 
which  included  the  location  of  the  accident, 
it  took  the  work  entirely  out  of  the  hands 
of  the  railroad  company,  confiding  the  exe- 
cution, direction,  and  superintendence  of  the 
work  to  a  board  to  be  known  as  the  ''Board 
of  Improvement  of  Park  Avenue  above  106th 
Street,  in  the  City  of  New  York."  This 
board  was  to  consist  of  five  members,  two  of 
them  skilled  engineers,  all  appointed  by  the 
mayor  of  New  York,  who  was  authorized  to 
fill  any  vacancies  that  might  occur.  The 
board  were  given  power  to  pass  suitable  by- 
laws, to  select  a  presiding  officer  and  a  sec- 
retary, to  keep  records,  and  accounts,  and 
were  expressly  required  "to  take  entire 
charge  and  control  of  said  improvement 
from  106th  street  to  Harlem  river,  to  exe- 
cute the  same  in  a  substantial  and  workman- 
like manner."  They  were  further  required 
to  do  such  work  as  far  as  possible  by  con- 
tract. One  half  of  the  expense  (but  such 
half  not  to  exceed  $750,000)  was  to  be  as- 
sessed upon  property  benefited  and  on  the 
city  at  large.  The  other  half  was  to  be  paid 
by  the  New  York  Central  ^  Hudson  River 
Railroad  Company,  or  by  the  New  York  A 
Harlem.  In  pursuance  of  the  powers  con- 
ferred, and  of  the  requirements  of  this  act, 
the  board  for  the  improvement  of  Park  ave- 
nue contracted  with  Norton  &  Hulsekemper 
for  the  doing  of  the  work,  under  the  super- 
intendence of  the  "engineer  of  said  board  in 
charge,  and  such  assistant*  and  inspectors 
imder  him  as  may  be  appointed  by  him  or  by 
said  board.  Flaherty  was  a  subcontractor 
of  Norton  &  Hulsekemper. 

The  measure  of  responsibiHty  of  a  rail- 
road company  to  the  passengers  it  contracts 
to  carry  is  well  settled,  and  the  authorities 
cited  on  the  argument  do  not  conflict.  The 
carrier  is  not  an  insurer  of  the  safety  of  the 
passenger.  For  the  careless  or  malicious 
act  of  a  trespasser  upon  the  track,  tamper- 
ing with  the  rails  or  switches,  it  would  not 
be  responsible,  although  it  would  be  for  any 
lack  of  "proper  care"  to  protect  against  such 
interference.  So,  too,  it  would  not  be  re- 
sponsible for  the  carelessness  of  a  workman 
employed  by  the  owner  of  property  contig- 
uous to  its  line  to  blast  out  rock,  whereby  a 
flying  fragment  was  thrown  against  a  train, 
but  it  would  be  liable  for  lack  of  "proper 
care"  in  anticipating  and  guarding  sg&inst 
the  probable  effects  of  blasting  dangerously 
near  its  track.  What  is  "proper  care"  in  all 
such  cases  will  depend  upon,  and  probably 
vary  with,  the  circumstances  of  eacn  partic- 
ular case.  Deyo  v.  New  York  0,  jB.  Co.  34 
N.  Y.  9,  88  Am.  Dec.  418;  Worth  ▼.  Chicago, 
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M.  d  8t.  P,  JL  Co,  61  Fed.  Rep.  171 ;  Penn- 
tylvunia  Co,  v.  Roy,  102  U.  S.  451,  26  L.  ed. 
141:  Thomas  ▼.  Philadelphia  d  R.  R.  Co.  148 
Pa.  180,  15  L.  R.  A.  416,  23  Atl.  989;  Fred- 
ericks ▼.  Northern  C.  R,  Co.  167  Pa.  103,  22 
L  K.  A.  306,  27  Atl.  689 ;  Miaaimer  v.  Phil- 
odelphia  d  R.  R.  Co.  17  Phila.  172.'  The  de- 
gree of  care  required  is  well  expressed  in 
PMfuylvonta  Co,  v.  Roy^  102  U.  S.  456,  26 
L  ed.  144,  as  fallows:  "Although  the  car- 
rier does  not  warrant  the  safety  of  the  paa- 
aengers  at  all  events,  yet  his  undertaking 
lod  liability  as  to  them  go  to  the  extent  that 
he  or  his  agents,  when  he  acts  by  agents, 
shall  possess  competent  skill,  and,  as  far  as 
hnimn  care  and  foresight  can  go,  he  will 
transport  them  safely.  .  .  .  [He  roust] 
observe  the  utmost  caution  characteristic  of 
▼ery  careful,  prudent  men." 

And  this  ooligation  the  carrier  cannot  get 
rid  of  by  any  act  of  his  which  substitutes 
someone  other  than  himself  as  the  conserva- 
tor of  the  safety  of  his  track  or  of  the  ve- 
hicles which  run  upon  it.  Thus,  if,  instead 
of  building,  equipping,  and  managing  its  own 
roadbed  and  tracks,  it  leases  from  some  oth- 
er company  the  right  to  run  upon  that  com- 
pany's line,  it  is  nevertheless  its  duty  "to 
make  the  track  hired  as  safe  as  the  track 
owned."  **It  must  see  and  know  that  the 
track  is  in  good  and  safe  condition,  and  that 
the  trains  of  the  other  comapany  are  so  or- 
dered as  not  to  interfere  with  the  full  dis- 
ebarge  of  its  own  duty  to  its  own  passengers, 
because  such  trains  would  be  a  danger 
a^inst  which  it  would  be  bound  to  pro- 
vide." Murray  v.  Lehigh  Valley  R.  Co.  66 
Conn.  512,  32  K  R.  A.  530,  34  Atl.  506; 
Thomaa  v.  Rhymney  R.  Co.  L.  R.  6  Q.  B.  266. 
If  it  allows  some  other  railroad  company  to 
run  trains  on  its  track,  k  will  be  liable  for 
damages  to  its  own  passengers  from  the 
mismanagement  of  such  trains,  the  same  as 
if  they  were  operated  by  its  own  employees. 
lUinoia  C.  R,  Co.  v.  Barron,  5  Wall.  90,  18 
L-  ed.  591.  If  it  chooses  to  put  the  passen- 
ger, not  into  its  own  cars,  but  into  those  of 
wme  aleeping-ci^r  company  which  it  runs 
vith  its  trains,  it  owes  the  same  duty  of  in- 
■pection  as  if  they  were  its  own;  and  the 
eonductor  and  porter  of  the  sleeping  car  be- 
«nne  in  law,  so  faf  as  the  passenger  is  con- 
»med,  "the  servants  and  employees  of  the 
railroad  company."  Pennsylvania  Co.  v. 
Boy.  102  U.  S.  451,  26  L.  ed.  141 ;  Dwinelle 
V.  .Yew?  York  C.  d  H.  R.  Co.  120  N.  Y.  117,  8 
L  R.  A.  224,  24  N.  E.  319.  If,  "whilst  using 
its  track  for  the  carriage  of  passengers,  a 
railroad  company  engages  in  a  work  to  be 
done  on  its  road,  and  in  the  immediate  prox- 
imity of  its  track,  negligence  in  the  perform- 
ance of  which  would,  in  the  estimation  and 
opinion  of  cautious  persons,  involve  the  haz- 
ard of  obstruction  to  the  passage  of  its  cars, 
it  votild  be  just  as  incompetent  for  them,  in 
thfi  ease  of  an  accident  to  a  passenger  caused 
^  an  obstruction  arising  from  negligence  in 
tbe  performance  of  such  work,  to  show  mere- 
ly that  they  had  placed  the  work  in  the 
hands  of  a  contractor,  and  that  the  obstruc- 
tion was  caused  by  the  carelessness  of  one 
of  his  employees,  as  it  would  be  for  them,  in 
WL.R.A. 


the  case  of  an  accident  to  a  passenger  arising 
from  a  want  of  care  or  skill  in  the  manage- 
ment and  conduct  of  the  train,  to  show  that 
such  management  and  conduct  had  been  let 
out  to  a  contractor,  and  thZt  the  accident 
was  due  exclusively  to  the  carelessness  of 
one  of  his  employees."  Virginia  C.  R.  Co. 
V.  Banger,  15  Gratt.  230;  Carrico  v.  West 
Virginia  C,  d  P.  R.  Co,  39  W.  Va,  86,  24  L. 
R.  A.  60,  19  S.  E.  571. 

It  will  be  observed  that  through  all  these 
cases  there  runs  the  idea  of  choice, — the 
power  to  act  or  to  refrain  from  acting.  The 
company  need  not  have  taken  a  lease;  it 
could  have  built  and  operated  its  own  road. 
It  need  not  have  allowed  an  independent 
road  to  run  cars  on  its  track;  it  could  have 
kept  them  off.  It  need  not  have  carried  its 
passengers  in  cars  of  another  company;  it 
could  have  provided  its  own.  It  need  not 
have  turned  the  work  in  the  vicinity  of  its 
track  over  to  an  independent  contractor;  it 
could  have  done  it  by  its  own  workmen,  un- 
der the  direction  of  Its  own  engineers  and 
inspectors.  The  case  at  bar  is  unlike  any 
that  have  been  cited  supra,  but  is  closely 
parallel  to  the  one  relied  on  by  defendant, 
where  the  work  which  resulted  in  disastrous 
consequences  was  being  prosecuted  by  the 
corporation  of  the  city  of  London.  Daniel 
V.  Metropolitan  R,  Co,  L.  R.  3  C.  P.  216, 
594;  on  appeal,  L.  R.  5  H.  L.  45.  The  fact 
that  the  accident  happened  on  the  road  of 
a  lessor  company  is  not  m&terial.  Under 
the  authorities  the  situation  is  the  same  as 
if  the  defendant  owned  the  roadbed  and 
tracks  of  the  New  York  &  Harlem  Company. 
But  would  the  latter  have  been  liable  for  the 
negligence  of  the  men  operating  the  derrick 
if  the  plaintiff  had  been  one  of  its  passen- 
gers riding  in  its  cars?  We  think  not.  That 
road  had  no  choice  left  to  it.  The  state  in- 
tervened, and  directed  that  a  work,  which  it 
had  the  power  to  require  to  be  done,  should 
be  done,  not  by  the  railroad,  nor  even  by  the 
city,  but  by  an  independent  board,  in  the 
creation  of  which  the  defendant  had  no 
voice,  over  whose  selection  of 'employees  it 
had  no  control,  with  the  discharge  of  whose 
functions  it  could  not  interfere,  and  whose 
operations  it  was  powerless  to  prevent. 
Whether,  knowing  that  such  work  was  being 
done,  and  that  the  men  engaged  in  it  might 
be  careless*  and  so  produce  disaster  to  de- 
fendant's cars  and  injury  to  its  passengers, 
it  "observed  the  utmost  caution  character- 
istic of  very  careful,  prudent  men,"  is  an- 
other question, — one  properly  for  the  jury 
to  decide  upon  consideration  of  all  the  cir- 
cumstances of  the  case.  But  the  charge  went 
further.  Under  the  court's  instructions, 
the  derrick  gang  or  some  or  one  of  them  be- 
ing evidently  negligent,  the  jury  might  have 
found  the  defendant  liable,  although  they 
were  satisfied  that  the  utmost  measure  of 
human  skill  and  vigilance  had  been  exercised 
by  the  defendant  in  anticipating  every  pos- 
sible danger  and  avoiding  or  guarding 
against  it.  Nor  can  we  say  that  this  in- 
struction did  not  operate  to  the  defendant's 
prejudice.  The  jury  were  directed  to  return 
a  general  verdict,  and  also  to  answer  the  fol- 
lowing question:     "After  the  boom  of  the 
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derrick  or  its  attachments  had  begun  mov- 
ing towards  the  track,  could  the  train  have 
been  slowed  down  or  stopped  after  coming 
in  sight  in  tim^  to  avoid  the  accident?" 

They  failed  to  answer  the  question,  the 
foreman  stating  that  they  were  about  evenly 
divided  upon  it,  but  brought  in  a  general  ver- 
dict against  the  defendant.  It  would  seem 
that  the  instruction  that,  independent  of  any 


negligence  on  the  part  of  its  own  employees 
or  of  those  of  the  lessor  company,  defendant 
could  be  held  liai)le  if  the  persons  handling 
the  derrick  were  negligent,  must  have  been 
persuasive  to  such  a  result. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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George  H.  SEARS,  Appt.,. 

V, 

GRAND  LODGE  OF  ANCIENT  ORDER  OF 
UNITED  WORKMEN  of  State  of  New 
York,  Reept, 

(163  N,  Y.  874.) 

A  compromlae  a-grreement  Trbereby  a 
benefit  aoclety  avalnst  'whlcb  Biilt  baa 
been  bronmrbt  by  a  beneficiary  on.  a  cer- 
tificate issued  upon  the  life  of  a  person  who 
has  not  been  seen  or  heard  of  for  nearly  ten 
years  agrees  to  pay  the  beneficiary  a  certain 
sum  at  once,  and  to  place  the  remainder  of 
the  insurance  in  trust,  to  be  held  for  a  cer- 
tain time,  at  the  end  of  which  it  shall  be  paid 
to  the  beneficiary  If  in  the  meantime  the  in- 
surer cannot  prove  beyond  a  reasonable  doubt 
that  the  insured  Is  liyingr, — entitles  the  bene- 
ficiary to  the  agreed  cash  payment,  although 
before  It  Is  actually  paid  over  the  insured  is 
proved  to  be  living,  where  the  beneficiary  has 
not  been  guilty  of  any  fraud  in  the  matter, 
but  has  acted  in  good  faith. 

iOray,  J,,  dissents.) 

(June  12,  1900.) 

APPEAL  by  plaintiif  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  iWrth -Department,  reversing  a  judg- 
ment of  the  Onondaga  County  Circuit  in  his 
favor  in  an  action  brought  to  recover  the 
amount  allowed  in  a  compromise  settlement 
of  a  claim  for  benefit  upon  the  supposed 
death  of  one  of  defendant's  members,  which 
claim  had  been  assigned  to  plaintiff.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Sears  in  propria  per- 
sona and  Canfield  I.  Reymon,  for  appel- 
lant: 

The  error  the  respondent  relies  upon  was 
the  fact  included  in  the  compromise.  There 
is  no  question  about  that.  There  is  no  ques- 
tion that  it  was  the  only  fact  included,  and 
its  eontin<?ency  provided  for. 

Trigge  v.  LavelUe,  15  Moore  P.  C.  C.  270; 
Motcatt  V.  Wright,  1  Wend.  356,  19  Am.  Dec. 
508. 

Compromises  are  favored  in  law,  and  will 
be  upheld  without  regard  to  the  nature  of 

Note. — For  effect  of  mistake  in  supposing  that 
a  person  whose  life  was  insured  was  living  at 
the  time  of  surrendering  a  policy  for  a  paid- 
up  policy,  see  RIegel  v.  American  L.  Ins.  Co. 
(Pa.)  11  L.  R.  A.  857,  and  19  L.  R.  A.  166. 
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the  claim,  provided  there  is  no  fraud  or  mis- 
representation. 

Morey  v.  Newfane,  8  Barb.  045;  White  v. 
Hoyt,  73  N.  Y.  605 ;  Wehrum  v.  Kuhn,  61  N. 
Y,  623;  Stewart  v.  AhrcnfeUt,  4  Denio,. 
189;  Crans  v.  Hunter,  28  N.  Y.  389;  Barnes 
y.  Ryan,  66  Hun,  170;  Feeter  v.  Weher,  78 
N.  Y.  334;  Dunham  v.  GriswoU,  100  N.  Y. 
224,  3  N.  E.  76;  Orandin  v.  Orandin,  49  N. 
J.  L.  508,  9  Atl.  756. 

Compromises  are  to  be  favored  by  the  law 
because  they  promote  peace ;  and,  where 
there  is  no  fraud,  and  the  parties  meet  on 
equal  terms,  they  will  be  upheld. 

Williamson  v.  Field,  2  Sandf.  Ch.  542; 
Palmerton  v.  Huxford,  4  Denio,  166;  Coon 
V.  Kwip,  8  N.  Y.  402,  59  Am.  Dec.  502 ;  Cor- 
nell V.  Masten,  35  Barb.  157;  Williams  v. 
Irving,  47  How.  Pr,  440;  Farmers*  Bank  ▼. 
Blair,  44  Barb.  641. 

Messrs.  Wilson  A  Cobb,  for  respondent : 

The  representations  of  Mary  A.  Baum- 
grass  ana  her  attorney  were  not  alleged  to 
be  fraudulent,  but  even  if  absolutely  inno- 
cent, being  untrue,  they  were  sufficient  to 
constitute  a  complete  equitable  defense. 

Belknap  v.  Sealey.  14  N.  Y.  155,  67  Am. 
Dec.  120;  Funch  v.  Ahenheim,  20  Hun,  1. 

The  agreement  upon  which  plaintiff  seeks 
to  recover  was  made  while  both  parties  there- 
to were  laboring  under  a  material  mistake 
of  fact,  and  is  therefore  unenforceable. 

That  the  belief  that  a  man  is  dead  when 
he  is  alive  is  a  mistake  of  fact  there  can  be 
no  doubt. 

Equity  would  ordinarily  relieve  a  party 
from  a  contract  made  while  both  parties  en- 
tertained and  acted  and  based  their  agree- 
ment upon  such  a  belief.  The  like  equita- 
ble defense  is  available  to  defendant  in  an 
action  brought  to  enforce  performance  of 
the  terms  of  an  agreement  so  made. 

15  Am.  A  Eng.  Enc.  Law,  p.  645;  Pom. 
Eq.  Jur.  §§  839,  849;  Hurd  v.  Hall  12  Wis. 
122;  Home  F.  Ins.  Co.  v.  Wood,  50  Neb.  381, 
69  N.  W.  941;  Snell,  Principles  of  Equity, 
10th  ed.  536;  Metropolitan  Elev.  R.  Co.  v. 
Johnston,  84  Hun,  87,  32  N.  Y.  Supp.  49; 
Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  100 
Am.  Dec.  516;  Gomhossy  v.  Katz,  18  Misc. 
359,  41  N.  Y.  Supp.  411 ;  Markowitz  v.  Mess- 
ner,  18  Misc.  256,  41  N.  Y.  Supp.  512. 

A  mistake  of  fact  is  concisely  defined  by 
Pomeroy  as  "a  mistake  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  a  per- 
son making  the  mistake,  and  consisting  in 
(1)   an  unconscious  ignorance  or  forgetful- 
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jiess  of  a  fact,  past  or  present,  material  to 
the  contract;  (2)  belief  in  the  present  ex- 
istence of  a  thing  material  to  the  contract, 
which  does  not  exist,  or  in  the  past  exist- 
ence of  such  a  thing  which  has  not  existed." 

Pom.  Eq.  Jur.  §  839. 

Where  parties  to  a  contract  have  entered 
into  a  contract  under  the  impression  that  a 
certain  state  of  affairs  existed,  which  as  a 
matter  of  fact  did  not  exist,  equity  has  the 
power  to  relieve  them  from  the  effects  of  that 
contract  upon  a  proper  showing. 

15  Am.  &  Eng.  £nc.  Law,  p.  645 ;  Hurd  T. 
Sail  12  Wis.  122 ;  Snell,  Principles  of  Equi- 
ty, 10th  ed.  536 ;  Metropolitan  Elev,  R,  Co. 
T.  Johnston,  84  Hun,  87,  32  N.  Y.  Supp.  49 ; 
Kingston  Bank  v.  Eltinge,  40  N.  Y.  391,  100 
Am.  Dec.  516. 

The  same  considerations  which  apply  to 
the  case  of  agreements  entered  into  under 
a  mutual  mis^tke  of  the  parties  as  to  facts 
apply  to  the  case  of  compromises. 

Kerr,  Fraud  &  Mistake,  433,  434;  Beach, 
Modern  Eq.  Jur.  62;  Masonic  Life  Asso.  v. 
<7raficto//,  9  App.  Div.  401,  41  N.  Y.  Supp. 
497 :  Rheel  v.  Hicks,  25  N.  Y.  289 ;  Wheadon 
T.  Olds,  20  Wend.  174;  Calkins  v.  Qriswold, 
11  Hnn,  208;  Roberts  v.  Ellvoood,  2  Silv.  (N. 
Y.)  410,  22  N.  E.  453. 

Equity  extends  its  relief  with  far  greater 
readmess  where  the  matter  is  executory.  It 
really  comprehends  and  relieves  in  all  cases 
vhere,  through  mistake  or  misapprehension, 
an  agreement  has  been  made  which  would 
require  a  party  to  part  with  his  money  with- 
out receiving  any  just  equivalent. 

Belknap  v.  Sealey,  14  N.  Y.  143,  67  Am. 
Dec  120;  Poriman  v.  Mill,  2  Russ.  Ch.  570; 
Uo\catt  V.  Wright,  1  Wend.  356,  19  Am.  Dec. 
508;  Wahl  V.  Bamum,  116  N.  Y.  87,  5  L.  R. 
A.  623,  22  N.  E.  280;  Wheadon  v.  Olds,  20 
Wend.  174;  Calkins  v.  Oristoold,  11  Hun, 
208:  Roberts  ▼.  Eilicood,  2  Silv.  (N.  Y.)  410, 
32  N.  £.  453 ;  Masonic  Life  Asso.  v.  Crandall, 
9  App.  Div.  406,  41  N.  Y.  Supp.  497. 

Tbe  agreement  was  without  consideration, 
and  void. 

Pom.  Eq.  Jur.  $  1360;  New  York  d  H,  R. 
Co.  ▼.  Haws,  56  N.  Y.  175;  Bunge  v.  JToop, 
48  X.  Y.  225,  8  Am.  Rep.  546 ;  Ryan  v.  Wwrd, 
48  N.  Y.  204,  8  Am.  Rep.  539 ;  Hamel  v. 
<k\mm,  10  Abb.  Pr.  150;  Lansing  v.  Eddv, 
1  Johns.  Ch.  49;  Clute  v.  Potter,  37  Barb. 
199. 

If  the  plaintiff's  recovery  would  lead  to 
*  loss  on  the  part  of  the  defendant,  the  par- 
ties being  equally  innocent  that  fact  of  itself 
u  sufficient  reason  for  denying  the  right  of 
recovery  on  plaintiff's  part. 

Haynes  T.  McKee,  19  Misc.  511,  43  N.  Y. 
^upp.  1126;  Keener,  Quasi  Contr.  91;  Rheel 
▼.  Hieks,  25  N.  Y.  289;  1  Selwyn,  N.  P.  13th 
'^.  99. 

Bartlett,  J.,  delivet^  the  opinion  of  the 
<^urt: 

This  appeal  presents  rather  a  novel  ques- 
tion. On  the  31%t  of  July,  1886,  one  Charles 
^  Banmgrass,  residing  in  the  city  of  Syra- 
cuse, became  a  member  of  a  subordinate 
Mjre  of  defendant,  and  received  a  certificate 
"f  membership,  which  provided,  in  the  event 
of  his  death,  the  defendant  would  pay  to  his 

50UILA. 


wife,  Mary  A.  Baumgrass,  the  sum  of  $2,000. 
On  September  28,  1886,  Baumgrass  disap- 
peared, and  was  not  seen  or  heard  from 
thereafter  until  April  15,  1§06,  a  period  of 
nearly  ten  years.  In  the  meantime  import- 
ant transactions  and  negotiations  had  taken 
place  affecting  the  rights  of  the  parties.  Mrs. 
Baumgrass,  the  beneficiary,  was  advised  to 
rest  upon  her  rights  until  seven  years  had 
elapsed,  when  she  might  proceed  under  the 
legal  presumption  that  her  husband  was  dead. 
She  waited  about  nine  years,  and  then 
brought  an  action  against  defendant  on  the 
23d  of  September,  1895,  to  recover  $2,000 
under  the  certificate  of  insurance.  On  the  26th 
day  of  March,  1896,  and  before  the  action 
was  tried,  she  entered  into  an  agreement  of 
compromise  with  the  defendant,  under  which 
her  suit  against  it  was  discontinued,  with- 
out costs.  The  agreement  recited  the  facts, 
and  provided  for  the  settlement  and  discon- 
tinuance of  the  action;  that  the  defendant 
should  pay  to  the  beneficiary  "the  sum  of 
$666  in  cash  promptly;"  that  said  $666  "is 
not  to  be  returned  in  any  event;'*  that  $1,- 
334  should  be  placed  by  defendant  in  the 
hands  of  a  trustee,  to  be  held  by  him  until 
July  1,  1897,  subject  to  the  condition  that 
if  before  that  time  the  defendant  should  pro- 
duce reasonable  proof  that  the  insured  was 
alive  the  money  so  deposited  was  to  be  re- 
turned to  it,  but  failing  in  such  proof  it  was 
to  be  paid  to  the  beneficiary,  and,  in  the 
language  of  the  agreement,  "she  shall  take 
full  title  to  the  same.*'  Twenty  days  after 
the  execution  of  this  agreement,  and  before 
the  defendant  had  made  the  absolute  pay- 
ment of  $666  as  agreed,  the  insured  was 
proved  to  be  alive.  Thereupon  the  benefi- 
ciary demanded  payment  of  the  $666  which 
was  refused,  and  she  assigned  her  claim  un- 
der the  agreement  of  compromise  to  the 
plaintiff.  The  facts  are  undisputed.  The 
special  term  rendered  judgment  for  plain- 
tiff, which  was  reversed  by  the  appellate  di- 
vision with  a  divided  court. 

The  defendant  rests  its  defense  on  the  le- 
gal proposition  that  the  agreement  on  which 
plaintiff  seeks  to  recover  was  made  while 
both  parties  thereto  were  laboring  under  a 
material  mistake  of  fact,  to  wit,  the  sup- 
posed death  of  the  insured,  and  is  therefore 
unenforceable.  The  counsel  for  the  defend- 
ant has  cited  us  to  many  authorities  to  the 
general  effect  that  where  parties  to  a  con- 
tract have  entered  into  it  under  the  impres- 
sion that  a  certain  state  of  facts  existed, 
which  proved  to  be  error,  equity  will  afford 
relief.  This  is  a  sound  proposition  of  law, 
but  it  has  no  application  to  the  facts  in  this 
case.  The  material  facts  may  be  briefly 
stated :  The  insured  disappeared  absolutely, 
leaving  his  wife  as  beneficiary  under  his  cer- 
tificate of  insurance  issued  by  the  defendant. 
She  waited  nine  years,  and  then  sued  to  re- 
cover the  total  insurance  of  $2,000.  In  this 
situation  the  defendant  seeks  a  compromise. 
It  is  not  unreasonable  to  assume  that  the  de- 
fendant regarded  the  chances  of  success  in 
the  litigation  as  decidedly  in  favor  of  the 
plaintiff.  The  legal  presumption  arising  at 
the  end  of  seven  years  that  the  insured  was 
dead  had  existed  for  two  years.    What,  then. 
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was  there  to  compromise  in  the  action  then 
pending?  Clearly,  but  one  thing  was  dealt 
with  or  could  be  in  the  agreement  of  settle- 
ment, to  wit,  the  possibility  that  the  insured 
should  prove  to  be  alive.  That  this  was  the 
basis  of  compromise  upon  which  the  agree- 
ment rested  is  perfectly  apparent  on  the  faee 
of  the  instrument.  The  defendant  said  to 
the  beneficiary:  ''Give  us  sixteen  months' 
more  time  ^to  prove  the  insured  is  alive  and 
discontinue  your  suit  at  once.  If  you  do 
this,  we  will  make  you  a  cash  payment  of 
$666,  which  is  not  to  be  paid  back  in  any 
event,  and,  at  the  expiration  of  the  sixteen 
months,  if  we  fail  to  prove  the  insured  is 
alive,  we  will  pay  you  $1,334,  which  is  to 
be  held  for  both  of  us  by  a  trustee  mean- 
while, and,  if  we  do  prove  it,  the  money  is  to 
be  returned  to  us." 

It  is  urged  that  there  is  no  consideration 
for  this  agreement.  The  discontinuance  of 
the  action,  the  extension  of  time  in  which 
defendant  was  to  pay  the  insurance,  and  the 
compromise  of  a  doubtful  claim  were  a  suffi- 
cient consideration. 

It  is  also  urged  that  the  trial  judge  found 
that  when  the  agreement  was  entered  into 
both  parties  believed  the  insured  was  dead. 
It  was  also  found  that  notwithstanding  such 
belief  the  contract  recognized,  contem- 
plated, and  provided  for  the  possibility  of 
the  insured  being  alive.  It  is  to  be  kept  in 
mind  that  the  present  action  is  limited  to  the 
cash  payment  that  was  to  have  been  made 
under  the  agreement,  and  in  regard  to  which 
the  defendant  was  in  default  at  -the  time  it 
was  discovered  that  the  insured  was  alive. 
This  payment  should  have  been  made  when 
the  contract  was  signed,  and  it  was  then  dis- 
tinctly agreed  that  it  should  not  be  paid  back 
"in  any  event,"  which  meant  it  should  not 
be  repaid  even  if  it  were  subsequently 
proved  that  the  insured  was  alive.  In  view 
of  all  the  circumstances,  it  cannot  be  said 
that  the  parties  entered  into  the  agreement 
laboring  under  a  mutual  mistake  of  fact. 
Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence, 2d  ed.  §  855,  states  tiie  correct  rule 
governing  this  case:  "When  parties  have  en- 
tered into  a  contract  or  arrangement  based 
upon  uncertain  or  contingent  events  pur- 
posely as  a  compromise  of  doubtful  claims 
arising  from  them,  and  where  parties  have 
knowingly  entered  into  a  speculative  con- 
tract or  transaction, — one  in  which  they  in- 
tentionally speculated  as  to  the  result,  and 
there  is  in  either  case  an  absence  of  bad 
faith,  violation  of  confidence,  misrepresenta- 
tion, concealment,  and  other  inequitable  con- 
duct mentioned  in  a  former  paragraph,  if 
the  facts  upon  which  such  agreement  or 
transaction  was  founded  or  the  event  of  the 
agreement  itself  turned  out  very  differently 
from  what  was  expected  or  anticipated,  this 
error,  miscalculation,  or  disappointment,  al- 
though relating  to  matters  of  fact  and  not 
of  law,  is  not  such  a  mistake,  within  the 
meaning  of  the  equitable  doctrine,  as  enti- 
tles the  disappointed  party  to  any  relief, 
either  by  way  of  canceling  the  contract  and 
rescinding  the  transaction,  or  of  defense  to 
a  suit  brought  for  its  enforcement.  In  such 
classes  of  agreements  and  transactions  the 
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parties  are  supposed  to  calculate  the  chances, 
and  they  certainly  assume  the  risks."  Again, 
in  §  849,  Mr.  Pomeroy,  after  dealing  with 
relief  where  a  party  is  mistaken  as  to  his 
legal  rights,  interests,  or  relations,  closes 
with  these  words:  "It  should  be  carefully 
observed  that  this  rule  has  no  application 
to  cases  of  compromise,  where  doubts  have 
arisen  as  to  the  rights  of  parties,  and  they 
have  intentionally  entered  into  an  arrange- 
ment for  the  purpose  of  compromising  and 
settling  those  doubts.  Such  compromises, 
whether  involving  mistakes  of  law  or  fact, 
are  governed  by  special  considerations."  A 
number  of  instructive  authorities  are  cited 
by  the  learned  author  under  both  of  these 
sections. 

It  may  be  observed,  in  this  connection, 
that  the  trial  court  found  that  there  was  no 
fraud  on  the  part  of  the  beneficiary,  and, 
substantially,  that  she  had  acted  through- 
out in  good  faith.  The  agreement  was  in 
furtherance  of  a  lawful  compromise,  and  en- 
forceable without  regard  to  the  validity  of 
the  beneficiary's  claim  under  the  original 
certificate  of  insurance.  Compromises  of 
disputed  claims  fairly  entered  into  are  final, 
and  will  be  sustained  by  the  courts  without 
regard  to  the  validity  of  the  claims.  Wehrum 
V.  Kuhn,  61  N.  Y.  623;  White  v.  Hoyt,  73  N. 
Y.  505 ;  Dunham  v.  Ori»wold,  100  N.  Y.  224, 
3  N.  E.  76;  Crana  v.  Hunter,  28  N.  Y.  389: 
Mowatt  V.  Wright,  1  Wend.  355,  19  Am.  Dec. 
508.  The  defendant,  in  executing  the  agree- 
ment of  compromise,  assumed  the  risk  and 
calculated  the  chances  of  being  placed  in  the 
present  situation,  and  there  would  seem  to 
be  no  reason  in  law  or  public  policy  why 
plaintiff  should  not  recover.  It  would  be  a 
harsh  rule,  indeed,  that  would  preclude  in- 
surer and  beneficiary  nine  years  after  the  in- 
sured had  disappeared  from  entering  into  an 
enforceable  agreement  of  compromise  under 
the  state  of  facts  here  disclosed. 

The  judgment  of  the  Appellate  Division 
should  he  reversed,  and  the  judgment  of  the 
trial  term  affirmed,  with  costs  to  the  plain- 
tiff in  all  the  courts. 

Parker,  Ch.  J.,  and  Martin,  Vann^ 
Cvllen,  and  Werner,  JJ.,  concur.  Gray, 
J.,  dissents. 


Joseph  LEFROIS,  Respt, 

V. 

COUNTY  OF  MONROE,  Appt. 
(162  N.  Y.  663.) 

A  county  is  not  liable  for  the  pollntlon 
of  a  ntream  and  the  ■nrroandingr  at- 
mosphere by  sewage  from  Its  penitentiary 
and  almshouse,  conducted  to  reservoirs  on  a 
nearby  farm  owned  by  It  and  then  spread 
upon  the  land,  since  it  acts  in  the  matter  in 
Its  governmental  capacity  f  although  an  In- 
junction to  abate  the  nuisance  may  be  granted 


Note. — On  the  general  subject  of  the  liabil- 
ity of  a  county  for  torts  or  negligence,  see  note 
to  Hughes  V.  Monroe  County  (N.  Y.)  39  L.  R, 
A.  33. 
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igainst  the  officers  in  charge  of  the  build- 
tugs. 

(Martin  and  Vann,  JJ.,  dissent,) 
(May  1,  1900.) 

APPEIAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Monroe  Equity  Term  in 
fsTor  of  plaintiff  in  an  acUon  brought  to 
restrain  a  nuisance  committed  by  defendant 
to  the  injury  of  plaintiff's  property.  Re- 
verted, • 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolin  Desmond,  for  appellant: 

The  defendant  is  not  liable  for  the  torts 
of  its  public  officers  while  in  the  perform- 
ance of  duties  connected  with  the  institu- 
tionB  in  question,  on  the  ground  that  the 
services  performed  in  and  about  said  in- 
stitution are  for  the  public  good,  in  obedi- 
ence to  law,  in  which  the  defendant  has  no 
particular  interest,  and  from  which  it  de- 
rivefl  no  particular  benefit  in  its  corporate 
capacity:  that  neither  the  board  of  super- 
Tisnrs,  nor  the  officers  elected  or  appointed 
by  it  to  superintend  these  institutions,  are 
the  agents  or  seri^ants  of  the  county  of  Mon- 
roe, ^t  all  of  them  act  as  officers  charged 
with  a  public  service,  for  whose  acts  in  the 
discharge  of  official  duty  no  actions  lie 
against  the  county. 

Markey  ▼.  Queens  County^  li54  N.  Y.  675, 
39  L.  R.  A,  46,  49  N.  E.  71;  1  Dill.  Mun. 
Corp.  4th  ed.  §§  23,  27,  903-965;  Hughes 
V.  Monroe  County,  147  N.  Y.  49,  32  L.  R.  A. 
373,  41  N.  E.  412;  Maxmilian  v.  New  York, 
62  y.  Y.  160,  20  Am  Rep.  468 ;  Wehn  v. 
Gage  County  Comrs.  5  Neb.  494,  25  Am  Rep. 
497:  Threadgill  v.  Anson  County  Comrs,  99 
N.  C.  352,  6  S.  E.  189;  Alhrecht  v.  Queens 
County,  84  Hun,  399  32  N.  Y.  Supp.  473 ;  Al- 
a,nango  v.  Albany  County  Supers.  25  Hun, 
551:  Symonds  \.  Clay  County  Supers.  71  111. 
355:  Laws  1892.  chap.  686,  §  2,  County  Law; 
Eolleribeck  v.  Winnebago  County,  95  111. 
US,  35  Am.  Rep.  151 :  Smith  v.  Rochester, 
76  X.  \.  510. 

^^cssrs.  Stull  ft  Stvll  Brotliera,  for 
respondent : 

A  town  or  county,*  being  the  owner  and 
entitled  to  the  control  and  management  of 
land  and  real  estate,  and  having  the  advan- 
tage of  such  ownership  with  all  its  incidents, 
U  .subject  to  the  same  duties  and  responsi- 
bilities for  its  care  and  management  as  a 
pri-ate  owner  would  be. 

Eastman  v.  Meredith,  36  N.  H.  284.  72 
Am.  Dec.  302:  Hill  v.  Boston,  122  Mass. 
3.VH.  23  Am.  Rep.  332 ;  Bigelow  v.  Randolph, 
U  Orav.  544;  Bailey  v.  'New  York,  3  Hill, 
.>31.  .38' Am.  Dec.  669;  Oliver  v.  Worcester, 
102  Mass.  4S9,  3  Am.  Rep.  485;  ^Seff  v. 
^'HlesUy,  148  Mass.  493,  2  L.  R.  A.  500, 
20  y.  E.  Ill;  2  Dill.  Mun.  Ck)rp.  9§  779, 
780,  pp.  892-894:  Rochestei'  White  Lead 
Co.  T.  Rochester,  3  X.  Y.  463,  53  Am.  Dec. 
316:  Wect  v.  lirockport,  16  N.  Y.  161,  note; 
Bannon  v.  St.  Louis  Cbunty,  62  Mo.  313; 
rfcnyur  v.  Boston,  19  Pick.  511,  31  Am.  Dec. 
50UK.A. 


157;  Proprietors  of  Locks  d  Canals  v. 
Loioell,  7  Gray,  223;  Hildreth  v.  Lowell,  11 
Gray,  346;  Baskell  v.  A'ew?  Bedford,  108 
Mass.  208;  Akron  v.  McComb,  18  Ohio,  229, 
51  Am.  Dec.  453;  Rhodes  v.  Cleveland,  10 
Ohio,  159,  36  Am.  Dec.  82;  Michel  v. 
Monroe  County  Supers.  39  Hun,  47;  Chap- 
man V.  Rochester,  110  N.  Y.  273,  1  L.  R.  A. 
296,  18  N.  K.  88;  Francis  v.  Schoellkopf, 
53  N.  Y.  152;  Beach  v.  Klmira,  22  Hun,  158; 
Byrnes  v.  Oohoes,  67  N.  Y.  204;  Oould  v. 
Rochester,  105  N.  Y.  46,  12  N.  E.  275; 
Noonan  v.  Albany,  79  N.  Y.  470,  35  Am. 
Rep.  540;  Seifert  v.  Brooklyn,  101  N.  Y. 
136,  54  Am.  Rep.  664,  4  N.  E.  321. 

Counties  have  been  held  liable  for  wrong- 
doing in  the  infringement  of  patents. 

May  V.  Mercer  County,  30  Fed.  Rep.  246; 
May  V.  Loyan  County  Comrs.  30  Fed.  Rep. 
250;  May  v.  Fond  du  Lac  County,  27  Fed. 
Rep.  691. 

Also  for  the  conversion  of  moneys,  and 
for  money  had  and  received,  whereby  the 
property  rights  of  another  were  injuriously 
affected. 

Ncinnan  v.  Livingston  County  Supers.  45 
N.  Y.  676;  Strough  v.  Jefferson  County 
Supers.  119  N.  Y.  212,  23  N.  E.  552. 

It  is  not  necessary  for  the  plaintiff  to  rely 
on  the  doctrine  of  respondeat  superior,  for 
the  reason  that  the  wrongs  complained  of 
were  committed  by  the  board  of  supervisors 
themselves,  in  their  organized  capacity. 

The  acts  of  the  board  of  supervisors,  in 
the  matter  complained  of,  were  the  corpo- 
rate acts  of  the  county  itself,  performed  by 
itself,  and  not  through  anv  agency. 

Lee  v.  Sandy  HUl,  40  N.'  Y.  442. 

Cvllen,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  brought  to  restrain  the  con- 
tinuance of  a  nuisance,  and  for  damages. 
The  complaint  alleged  ownership  and  occupa- 
tion by  the  plaintiff  of  a  tract  of  land  in  the 
town  of  Brighton,  county  of  Monroe;  that 
the  defendant  owned  a  tract  of  land  near 
plaintiff's  premises,  on  which  it  maintained 
the  county  penitentiary  and  the  county  alms 
house,  and,  until  the  sale  of  a  portion  of  the 
premises  to  the  state,  an  insane  asylum; 
that  the  defendant  owned  and  possessed 
another  tract  of  land  or  farm  across  the 
road  from  that  first  mentioned;  that  a 
stream  ran  along  said  lands,  and  also  along 
those  of  the  plaintiff;  that  the  defendant 
discharged  the  night  soil,  offal,  and  garbage 
from  the  penitentiary,  alms  house,  and  in- 
sane asylum  into  said  stream  until  the  year 
18vS3,  when,  in  an  action  brought  against 
the  board  of  supervisors  of  the  defendant, 
it  was  restrained  from  further  permitting 
sewage  to  run  into  the  water  way ;  that,  after 
said  time,  and  until  the  commencement  of 
the  action,  sewage  and  night  soil  were  spread 
over  the  farm  or  tract  of  land  on  the  oppo- 
site side  of  the  road  from  the  buildings ;  and 
that  thereby  the  defendant  created  a  nui- 
sance, to  the  great  damage  of  the.plaintitr's 
land  and  stock.  The  answer  admitted  the 
ownership  of  the  parcels  of  land  described 
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an  the  complaint,  and  denied  the  other  allega- 
tions therein  contained.  The  cause  was 
tried  at  special  term,  and  the  learned  court 
lo!ind,  as  matter  of  fact,  that  the  defendant 
had  maintained  the  nuisance  charged  in  the 
complaint,  and  awarded  to  the  plaintiff 
$000  for  damaofes,  and  an  injunction  per- 
petually enjoining  and  restraining  the  de- 
fendant from  permitting  any  sewage  or  other 
foul  or  111  thy  matter  from  defendant's  build- 
ings or  premises  to  run  into  the  stream  men- 
tioned, or  to  flow  in  any  way  over  or  past 
the  lands  of  the  plaintiff  in  such  manner 
AS  to  pollute  the  air  thereon  or  the  waters 
of  the  stream.  The  judgment  entered  on 
this  decision  was  unanimously  affirmed  by 
the  appellate  division.  We  are  therefore  con- 
fined in  our  examination  to  the  question 
whether  the  facts,  ae  found,  sustain  the  con- 
jClusions  of  law,  and  to  the  consideration  of 
.any  legal  errors  duly  raised  by  exceptions 
AS  to  the  reception  or  rejection  of  evidence. 

The  facts  alleged  in  the  complaint  and 
found  by  the  court  show  conclusively  that 
the  county  of  Monroe  acted  in  the  premises 
in  its  governmental  capacity,  and  it  conse- 
quently follows  that  the  conclusions  of  law 
based  thereon,  holding  it  liable  in  damages  to 
the  plaiutifT,  cannot  be  sustained.^  It  is 
clearly  alleged  and  found  that  the  county  of 
Monroe  for  twentv  voars  has  been  the  owner 
and  in  possession  of  certain  lands,  on  which 
arc  located  the  penitentiary,  alms  house, 
and,  prior  to  1892,  the  Monroe  county  in- 
sane asylum;  also,  a  farm  of  about  60  acres 
opposite  the  above  premises,  on  which  have 
been  constructed  two  large  tanks  or  reser- 
voirs, into  which  are  introduced  pipes  run- 
ning from  said  buildings,  conducting  the 
sewat^e  thereof,  except  the  night  soil  of  the 
penitentiary. 

Few  questions  have  given  rise  to  more  di- 
versity of  judicial  opinion,  or  greater  con- 
flict in  judicial  decisions,  than  that  of  the 
liability  of  munici^l  corporations  for  the 
artfs  of  their  officers  or  servants.  In  everv 
state  in  this  country,  as  far  as  we  know,  that 
follows  the  common  law,  a  distinction  is 
drawn  between  the  class  of  cases  in  which 
the  municipality  is  held  liable  for  the  torts 
of  its  agents,  and  those  in  which  it  is  held 
exempt.  But  not  only  the  grounds  on  which 
the  distinction  is  placed,  but  the  line  of 
cleavage  itself  between  liability  and  non- 
liability. (lifTors  irreatlv  in  different  juris- 
tions.  Which  distinction  is  the  sound  one, 
and  whether  any  distinction  will  logically 
stand  the  teat  of  final  analysis,  has  been 
questioned.  Nevprthpless.  in  this  state  the 
rule  governing  the  liability  or  nonliability 
of  a  municipal  corporation  has  for  the  past 
.  twenty-five  years  been  settled  by  an  unbroken 
line  of  authority,  although  there  have  been 
at  times  differences  of  opinion  as  to  the  ap- 
plication of  the  rule.  In  Maxniilian  v.  Netv 
York,  02  N.  Y.  100.  20  Am.  Ren.  468,  there 
was  stated  the  broad  general  doctrine  that 
two  kinds  of  duties  are  imposed  on  municipal 
corporations, — the  one  governmental,  and  a 
branch  of  the  general  administration  of  the 
government  of  the  state,  and  the  other  quasi 
''  50  L.  K.  A. 


private  or  corporate;  that  in  the  exercise  of 
the  latter  duties  the  municipality  is  liable 
for  the  acts  of  its  officers  or  agents,  while 
in  the  former  it  is  not.    It  was  there  held 
that  the  care  and  custody  of  criminals  and 
paupers    imposed    on    the    commissioner    of 
charities  of  the  city  of  New  York  was  gov- 
ernmental, not  corporate,  and  that  the  city 
was  not  liable  for  the  negligence  of  the  em- 
ployees of  that  board.     This  doctrine  has 
been  steadily  adhered  to  by  this  court.  Ham 
v.  New  York,  70  N.  Y.  459:  Neic  York  cC  B. 
Satomill  d  Lumher  Co,  v.  Brooklyn,  71  N.  Y. 
580;   Hughes  v.  Monroe  County^  147  N.  Y. 
49,  39  Lr  R.  A.  33,  41  N.  E.  407 ;  Springfield 
F,  de  if.  his,  Co,  V.  Keesevilley  148  N.  Y.  46, 
30  L.  R.  A.  660,  42  N.  E.  405.     In  the  Hughes 
Case  it  was  unsuccessfully  sought  to  hold 
this  defendant  liable  for  an  accidentoocurring 
to  an  employee  in  the  insane  asylum  on  the 
same   premises   in   reference   to  which   the 
present   suit   is    brought.      Judge   Bartlett 
there  said:    "In  Maxmilian   v.  Ifew    York, 
this  court  laid  down  the  rules  of  law  that 
control  this  case."    It  is  also  to  be  remem- 
bered that  the  responsibility  of  this  defend- 
ant for  the  acts  of  its  officials  is  not  the  same 
as  that  which  obtains  in  the  case  of  ordinary 
municipal  corporations.      If    the  defendant 
was  not  liable  for  the  negligence  of  the  of- 
ficers in  control  of  the  penitentiary  and  alms 
house  prior  to  the  county  act  of  1892,  it  is 
not  rendered  liable  by  that  act.     In  Marhey 
V.  Queens  County,  154  N.  Y.  675,  39  L.  R.  A. 
4(iy  49  N.  E.  71,  this  court  held  that  the  coun- 
ty was  not  liable  for  an  injury  occasioned 
by  a  defective  bridge,  with  the  maintenance 
of  which  the  county    was    charged.     It    is 
sought  to  distinguish  this  case  from  those 
cited,  in  that  here  the  county  owns  a  farm 
which  it  is  claimed  it  possesses  as  an  or- 
dinary proprietor,  and  subject  to  the  latter's 
duties  and  liabilities  as  to  his  neighbors.  The 
same  point  was  raised  in  the  Hughes  Case, 
but  the  court  held  that  the  farm  was  a  mere 
incident  to  the  maintenance  of  the  paupers 
and    the    insane.    Neither    the    complaint, 
findings,  nor  the  judgment  rendered  by  the 
court  is  confined  to  the  farm.     They  relate 
to  the  management,  of  the  public  buildings. 
The  learned  court  below  was  of  opinion 
that  the  judgment  could  he  upheld,  on  the 
doctrine  whidi  prevails  in  the  state  of  Mas- 
sachusetts, and  is  stated  in  Hill  v.  Boston, 
122  Mass.  344,  23  Am.  Rep.  332.     Substan- 
tially, the  doctrine  is  that  municipal  corpora- 
tions are  not  liable  for  negligence  or  mis- 
conduct in  the  performance  of  their  corpor- 
ate duties  to  persons  interested  in  such  per- 
formance,  but   are   liable   to   third   parties 
whose  property    rights    are    invaded.     This 
rule  has  the  merit  of  great  clearness  and  easy 
application,  but  is  not  consistent  with  the 
decisions  in  this  state.     It  would  relieve  the 
municipality  from  the  liability  for  defective 
streets,  which  exists  with  us  {Weet  v.  Brock- 
port,  10  X.  Y.  161,  note),  and  would  have 
rendered  the  municipality  liable,  probably, 
in  Ma^rtUlian  v.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468,  and 'certainly  in  Ham  v,  Yeto 
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Yotk,  70  N.  Y.  459,  in  which  cases  it  was 
lield  to  be  exempt. 

L'nder  the  authority  of  the  line  of  cases 
cited  from  this  court,  we  feel  constrained 
to  reverse  this  judgment.  But  the  plaintiff 
is  not,  and  has  not  been,  without  remedy. 
He  could  at  any  time  maintain  an  action 
igainst  the  board  of  supervisors  and  the  of- 
ficers in  the  control  of  the  public  buildings, 
and  have  the  further  continuance  of  the  nui- 
sance enjoined.  Such  a  proceeding,  brought 
«f>ain9t  specific  officials,  who  might  be  sum- 
uiarily  dealt  with,  in  case  of  disobedience  of 
the  judgment  of  the  court,  would  be  fully 


as  efiicient  as  a  judgment  against  the  county, 
in  its  corporate  character.  The  complaint 
discloses  that,  in  two  actions  by  third  par- 
ties against  the  board  of  supervisors  prior  to 
the  present  suit,  the  plaintiffs  were  success- 
ful. 

The  judgment  should  he  reversed,  and  com- 
plaint dismissed,  but  without  costs  in  any 
court. 

Parker,  Ch.  J.,  and  Gray,  Bartlett,  and 
Werner,  JJ.,  concur. 

Maxtin  and  Vaan,  JJ.,  dissent* 
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1.    A  4eelaioii  by  a  state  court  an  to  the 
eoBstnictlon    of    an    act    of    Conffresa 

Kovemlng  mining  claims  should  not  be 
followed  if  It  is  wroDS.  under  the  doctrine 
of  stare  decisis  or  on  the  ground  that  It  has 
become  a  settled  rule  of  property,  when  the 
construction  of  that  statute  has  not  been  set- 
tled by  the  Supreme  Court  of  the  United 
Statea 
'Z.  The  ''apace  of  interaectlon*'  which, 
by  U.  S.  Rev.  Stat.  {  2336,  In  case  of  Intcr- 
•ecting  veins  shall  belong  to  the  prior  loca- 
tion, with  all  ore  or  mineral  contained  there- 
in, bat  si/bJ<K:t  to  a  right  of  way  through  It 


for  the  subsequent  location.  Is  not  limited 
to  the  space  In  which  the  veins  themselves  in- 
tersect, but  Includes  the  entire  space  within 
which  there  is  an  Intersection  of  the  claims, 
and  the  cross  veins  within  that  space,  but 
apexlng  within  the  limits  of  the  prior  loca- 
tion, belong  thereto. 

3.  A  location  for  tunnel-alte  pnrpoaca, 
under  U.  S.  Rev.  Stat.  |  2323.  giving  the 
owner  the  right  of  possession  of  all  veins  or 
lodes  within  3,000  feet  from  the  face  of  such 
tunnel  on  the  line  thereof,  not  previously 
known  to  exist  but  discovered  in  such  tun* 
nel,  to  the  same  extent  as  if  discovered  from 
the  surface,  does  not  Include  blind  veins  cut 
therein  underneath  prior  lode  claims. 

4.  Tlie  riarht  to  drive  a  tunnel  thronarli 
prior  lode  clainia  la  not  conferred  by 
V.  S.  Rev.  Stat.  I  2338,  and  Mills's  Anno. 
Stat.  S  3141,  as  the  former  merely  permits 
the  state  to  provide  for  easements  for  the 
development  of  mines,   and  the   latter  does 


Note. — Veins  intersecting,  crossing,  or  uniting. 

Veins  intersecting  or  crossing,  generally. 

Three  different  constructions  of  the  provision 
of  I  2336,  that  where  two  or  more  veins  Inter- 
sect or  cross  each  other  priority  of  title  shall 
ffOTern,  and  sach  prior  location  shall  be  en- 
titled to  all  ore  or  mineral  contained  within  the 
space  of  intersection,  but  the  subsequent  loca- 
tion shall  have  the  right  of  way  through  the 
•pace  of  Intersect  Ion  for  the  purposes  of  the 
coDTenlent  working  of  the  mine,  have  been 
adopted. 

1.  The  construction  to  the  effect  that  the 
phrase  "space  of  intersection"  refers  to  the  in- 
tersection of  the  veins  or  lodes,  and  not  of  the 
locationa  and  that  the  provision  refers  to  veins 
f*T  lodes  which  intersect  or  cross  on  their  strike 
within  the  conflicting  limits  of  two  locations. 
Thoa  Hall  v.  Equator  Mln.  &  S.  Co.  Morrison 
Mining  Rights,  3d  ed.  p.  282 ;  Branagan  v.  Du- 
laney,  8  Colo.  408,  8  Pac.  669 ;  Lee  v.  Stahl,  9 
Colo.  208,  11  Pac.  77,  18  Colo.  174,  22  Pac.  436 ; 
Morgenson  y.  Middlesex  Mln.  &  Mill.*  Co.  11 
<'olo.  176,  17  Pac.  513.  See  also  Oscamp  v. 
crystal  River  Mln.  Co.  7  C.  C  A.  233,  17  U.  S. 
App.  18,  58  Fed.  Rep.  293,  infra. 

2-  The  construction  adopted  by  Wilhelm  v. 
Slketter,  101  Cal.  358,  33  Pac.  997,  and  Water- 
Tsle  Mln.  Co.  v.  Leach  (Ariz.)  33  Pac.  418, 
^hich.  like  the  first  construction,  holds  that 
the  phrase  *'space  of  Intersection"  refers  to  the 
Irtersection  of  the  veins  or  lodes,  but,  unlike 
thst  construction,  holds  that  the  provision  does 
Qot  apply  to  veins  which  cross  or  intersect  on 
'^  L.  U.  A. 


their  strike  within  the  conflicting  limits  of  lo- 
cations made  since  the  mining  law  of  1872, 
but  only  applies  when  one  or  both  of  the  loca- 
tions was  made  prior  to  that  act,  or  when,  if 
made  subsequent  to  that  act,  the  veins  cross  or 
intersect  on  their  dip. 

8.  The  construction,  adopted  by  the  principal 
case,  which,  unlike  the  flrst  and  second  con- 
structions, holds  that  the  phrase  *'space  of  in- 
tersection" refers  to  the  intersection  of  the 
claims  as  distinguished  from  the  intersection 
of  the  lodes  or  veins,  and,  like  the  flrst  con- 
struction, but  unlike  the  second,  holds  that  the 
provision  applies  to  veins  or  lodes  Intersecting 
on  their  strike  within  the  conflicting  limits  of 
claims  located  since  the  act  of  1872. 

As  remarked  in  the  opinion  In  the  principal 
case,  Pardee  v.  Murray,  4  Mont.  234,  2  Pac.  16. 
seems  to  regard  the  phrase  "space  or  Intersec- 
tion" as  referring  to  the  Intersection  of  the 
claims  as  distinguished  from  the  veins  or  lodes. 

The  first  construction  has  the  merit  of  giv- 
ing to  the  phrase  "space  of  intersection"  the 
application  which  is  naturally  suggested  by 
reading  the  section,  and  avoids  the  necessity  to 
which  the  principal  case  was  driven  of  Import- 
ing the  words  "claims  or  locations."  This  con- 
struction, however,  has  the  disadvantage  that 
It  brings  the  section  In  conflict  with  f  2322,  and 
drives  the  court  to  the  necessity  of  adopting 
The  rule  that,  as  between  conflicting  sections  of 
the  same  statute,  the  last  In  order  of  arrange- 
ment  shall  prevail.  The  second  construction 
seems  to  avoid  both  of  these  objections.  The 
third  construction  harmonizes  the  two  sections, 
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not  attempt  to  confer  any  such  rights,  but  is 
limited  to  the  one  purpose  of  discovery,  In 
which  respect  It  has  been  superseded  by  the 
act  of  Congress  on  that  subject. 

5.  The  rlffht  to  drl-re  a  tunnel,  for  the 
purposes  of  discovery,  through  a  senior  valid 
subsisting  location,  underneath  Its  surface 
boundaries  extended  downward  vertically,  is 
not  conferred  by  U.  8.  Rev.  Stat.  |  2323. 

6.  The  presumption  la  that  all  velna 
dlaoovered  in  that  part  of  a  tunnel  under 
a  prior  subsisting  location  of  lode  claims  be- 
long to  the  latter,  in  the  absence  of  any  proof 
to  the  contrary. 

7.  Oral  evidence  that  no  ore  had  heen 
discovered  on  mining  claims  at  the  time 
of  their  location  is  Inadmissible  in  case  of  a 
conflict  between  those  claims  and  a  subse- 
quent tunnel-site  location,  where  patents  for 
the  claims  have  been  Issued. 

8.  An  aaalarnment  of  error  to  the  denial 
of  a  petition  for  the  removal  of  a  cause  to  a 
B'ederal  court  will  not  be  considered  when  no 
argument  is  made  on  it. 

9.  Leave  to  develop  hltnd  veins  of  a 
tnnnel  within  the  lines  of  prior  lode  claims 
for  the  purpose  of  establishing  their  character 
should  not  be  granted  by  a  court  for  the 
continuation  of  a  trespass  which  had  been 
made  in  an  attempt  to  initiate  title  to  those 
veins. 

(November  20,  1899.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  £1  Paso  County  in* 
favor  of  plaintiff  in  an  action  brought  to  en- 
join defendant  from  removing  ore  from  com- 
plainant's mining  claims.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  SoRelle,  for  appellant: 

The  fact  that  a  patent  has  issued  does  not 
affect  a  tunnel  owner's  right  to  the  protec- 
tion of  the  courts  as  to  such  rights  as  he 
may  have  had  within  the  patented  daim^ 
provided  he  had  not  discovered  his  vein  with- 
in time  to  adverse. 

Ellet  V.  Campbell,  18  Colo.  510,  33  Pac. 
521,  Affirmed  in  167  U.  S.  116,  42  L.  ed.  101, 
17  Sup.  Ct.  Rep.  766;  Enterprise  Min,  Co, 
V.  Rico- Aspen  Consol,  Min.  Co,  13  C.  C.  A. 
390,  32  U.  S.  App.  75,  66  Fed.  Rep.  200,  Af- 
firmed in  167  U.  S.  108,  42  L.  ed.  96,  17  Sup. 
Ct.  Rep.  762. 

Though  our  inchoate  tunnel  right  had  ac- 
crued  before  the  patent  of  Monarch  and 
Mammoth  Pearl  issued,  we  could  not  protect 
that  right  by  protest  with  right  of  appeal 
from  the  decision  of  the  commissioner  of 
land  office  to  the  Secretary  of  the  Interior, 
since  no  vein  had  as  yet  been  discovered  in 
the  tunnel.  Protestant  has  no  right  of  ap- 
peal. 

Boston  Quicksilver  Mine,  4  C.  L.  O.  34; 


but  depends  upon  what  the  opinion  In  Water- 
vale  Mln.  Co.  V.  Leach  (Ariz.)  33  Pac.  419, 
supra,  characterizes  as  **the  grossest  brutality 
of  statutory  construction.**      • 

The  court  in  Branagan  v.  Dulaney,  8  Colo. 
408.  8  Pac  669,  in  reply  to  the  argument  that 
if  the  space  of  vein  intersection  only  be  in- 
tended the  same  space  must  limit  the  right  of 
way  of  the  junior  locator,  who  would  then  have 
a  lode  crossing  the  entire  location  of  another 
part  from  side  line  to  side  line,  but  no  right  of 
way  except  at  the  actual  crossing  of  the  veins, 
said  that  in  such  event  the  junior  locator  would 
have  a  way  of  necessity  through  the  older  loca- 
tion. 

The  practical  results  of  the  second  and  third 
constructlona  are  the  same,  so  far  as  concern 
the  respective  rights  of  the  junior  and  senior 
locators  to  the  ore  or  mineral  within  the  con- 
flicting limits  where  veins  cross  or  intersect  on 
their  strike  within  the  conflicting  limits  of  lo- 
cations made  after  the  act  of  1872,  both  deny- 
ing to  the  junior  locator  any  right  to  the  ore  or 
mineral  within  such  limits.  The  first  construc- 
tion gives  the  junior  locator  the  right  to  the 
ore  or  mineral  within  his  vein  across  the  en- 
tire space  of  the  Intersection  of  the  claims,  ex- 
cept at  the  point  of  intersection  of  the  two 
veins  or  lodes.  The  second  construction  was 
adopted,  independently  of  each  other,  by  Water- 
vale  Min.  Co.  V.  Leach  (Ariz.)  83  Pac.  418,  and 
Wllhelm  V.  Silvester,  101  Cal.  368,  36  Pac.  997, 
supra.  The  reasoning  of  the  court  In  the  form- 
er case  is  substantially  as  follows:  The  rules 
of  construction  require  that  fi  2322  and  2336 
shall  be  harmonized,  if  that  is  possible,  by  a 
reasonable  construction.  If  the  provision  with 
reference  to  veins  intersecting  or  crossing  be 
construed  to  apply  to  veins  crossing  or  Inter- 
secting on  their  strike  within  the  conflicting 
limits  of  locations  made  since  the  act  of  1872, 
that  provision  Is  In  conflict  with  i  2322,  which 
provides  that  the  locator  shall  have  the  ex- 
clusive right  of  possession  and  enjoyment  of 
all  the  surface  Included  within  the  lines  of  his 
location  and  all  veins,  lodes,  and  ledges  through- 
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out  their  entire  depth,  the  top  or  apex  or 
which  lies  Inside  of  such  surface  lines  extended 
down  vertically,  since,  in  the  view  of  the  court, 
the  phrase  In  |  2336 — "space  of  Intersection" — 
must  be  construed  to  refer  to  the  intersection 
of  the  veins  or  lodes,  as  distinguished  from  the 
intersection  of  the  locations  or  claims.  Section 
2322  in  and  of  itself  prescribes  a  clear  and 
easily  followed  rule  with  respect  to  veins  apex- 
Ing  within  the  limits  of  a  location  so  far  aa 
the  ore  or  mineral  within  the  boundaries  of 
the  location  extended  down  vertically  Is  con- 
cerned, but  there  are  two  instances  contem- 
plated by  the  statute  where  a  locator  may  pur- 
sue a  lode  beyond  the  limits  of  his  claim,  or  the 
ground  within  the  boundaries  of  hla  claim  may- 
be Invaded  by  an  adjacent  proprietor.  First, 
when  the  lode,  having  Its  apex  within  the  bound- 
aries of  his  claim,  shall  dip  beyond  them,  and, 
second,  when  a  locator  shall  have  located  a  lode 
prior  to  the  10th  day  of  May,  1872,  under  the 
mining  laws  then  In  force,  and  shall,  as  against 
a  subsequent  and  overlapping  claim,  have  saved 
his  right  to  his  lode  in  the  manner  prescribed 
in  the  act  of  1872.  When  a  right,  under  either 
of  these  heads.  Is  asserted  to  follow  the  vein 
beyond  the  limits  of  the  location,  a  conflict  of 
rights  may  arise,  by  reason  of  the  crossing.  In- 
tersecting, or  uniting  of  the  veins,  for  the  de- 
termination of  which  no  rule  Is  otherwise  pre- 
scribed, and  which  are  therefore  the  appropri- 
ate subjects  of  the  legislation  embodied  In  ^ 
2386. 

It  seems  to  the  annotator  that  the  ophilon 
in  the  principal  case  misapprehends  the  posi- 
tion taken  by  Chief  Justice  Beatty  In  his  con- 
curring opinion  In  Wllhelm  v.  Silvester,  101 
Cal.  358,  36  Pac.  997.  The  statement  quoted 
from  his  opinion  was  merely  preliminary  to  a 
demonstration  that  surface  locations  on  cross 
veins  may  be  made  so  as  not  to  conflict,  while 
at  the  same  time  the  portions  of  the  veins  In- 
cluded In,  or  covered  by,  the  respective  locations 
will  Intersect  in  depth — ^In  some  cases  within 
the  surface  lines  of  one  or  the  other  location  ex- 
tended downward  vertically,  and  In  other  cases 
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Cerro  Bmiito  Quicksilver  Mines,  4  C.  L.  0. 
3;  Parsons  v.  Ellis,  23  L.  D.  69. 

Wliat  passed  by  the  certificate  of  the  re- 
ceiver was,  frt  best,  no  more  than  a  defeas- 
ible, equitable  title;  defeasible  by  showing 
tbe  fact  which  it  is  now  sought  to  prove. 

The  land  officers  may  cancel  entries  ille- 
gally allowed. 

Clark,  Mineral  Law  Dig.  p.  239,  If  20 ;  Oer- 
man  Ins,  Co.  v.  Hayden,  21  Colo.  127,  40 
Pac  453;  Litz  Case,  3  L.  D.  182;  Wilcox  v. 
Jadison  ex  dem.  M'Connell,  13  Pet.  498,  10 
Led  264;  Hallett  v.  Hatnhurg  Lodes,  27  L. 
D.  112;  McMurdie  Case,  8  C.  L.  0.  36,  194. 

Where  a  patent  has  been  granted  in  a  case 
in  which  a  person  having  conflicting  inter- 
ests either  could  not  adverse,  or  where  his 
daims  were  of  such  a  character  as  not  to 
come  properly  within  the  scope  of  adverse 
proceedings,  the  claimant  is  not  estopped  by 
the  patentw 

Iron  Silver  Min.  Co.  v.  Campbell,  135  U. 
S.  286,  34  L.  ed.  155,  10  Sup.  Ct  Rep.  765; 
Enterprise  Min.  Co.  v.  Rico- Aspen  Consol. 
J/i».  Co.  13  C.  C.  A.  390,  32  U.  S.  App.  75, 
CO  Fed.  Rep.  200,  167  U.  S.  108,  42  L.  ed.  96, 
17  Sup.  Ct.  Rep.  762. 

The  fact  of  exclusions  of  territory  or  of 
veins  by  the  patent  of  the  Victor  Consoli- 
dated claim  in  no  wise  affects  the  rights  of 
titt  parties,  as  the  law  will  declare  them. 


Davies  t.  WeihhoU,  139  U.  S.  507,  35  L. 
ed.  238,  11  Sup.  Ct.  Rep.  628. 

Excluding  conflicting  ground  from  a  pat- 
ent does  not  forfeit  the  right  unless  it  is 
abandoned. 

Black  Queen  Lode  v.  Excelsior  No.  1  Lode, 
22  L.  D.  343;  Aspen  Consol.  Min.  Co.  22  L. 
D.  8 ;  Branagan  v.  DtUaney,  2  L.  D.  744 ;  Re- 
hellion  Min.  Co.  1  L.  D.  542;  Van  Zandt  v. 
Argentine  Min.  Co,  2  McCrary,  169,  8  Fed. 
Rep.  725,  4  Morrison  Mining  Rep.  441 ;  Bon- 
bright  V.  Princess  O.  M.  Co.  El  Paso  County 
(Colo.),  opinion  by  Judge  Campbell. 

This  lode  has  every  requisite  of  a  valid 
cross  lode,  all  of  the  veins  necessary  to  con- 
stitute it  such  being  conceded  by  the  parties 
and  found  by  the  court;  but  still  entry  upon 
or  underneath  the  surface  of  plaintiff's 
claims  is  perpetually  enjoined.  In  this  the 
nisi  prius  court  sees  fit  to  overrule  the  long 
line  of  decisions  of  our  supreme  court. 

Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac. 
069 ;  Morgensen  v.  Middlesex  Min.  d  Mill.  Co. 
11  Colo.  176,  17  Pac.  513;  Lee  v.  Stahl,  9 
Colo.  208,  11  Pac.  77,  13  Colo.  174,  22  Pac. 
436. 

In  the  cases  of  Osca/mp  ▼.  Crystal  River 
Min.  Co.  7  C.  C.  A.  233,  19  U.  S.  App.  18,  58 
Fed.  Rep,  293,  and  Enterprise  Min.  Co.  v. 
Rico- Aspen  Consol.  Min.  Co.  13  C.  C.  A.  390, 
32  U.   S.  App.   75,  66  Fed.   Rep.   210,  the 


altogether  without  the  surface  lines  of  both 
IccatJoDs.  The  purpose  of  this  demonstratioh 
was  to  ahow  that  there  were,  at  least,  two  con- 
tingencies when  veins  cross  or  Intersect  on  their 
itrike  to  which  f  2336  can  be  applied  without 
bringing  It  in  conflict  with  the  terms  of  f  2322. 
Tbe  imrpose  of  this  opinion  s^ms  to  have  been 
to  combat  the  argament,  made  against  the  oon- 
stnictloQ  which  denies  the  application  of  the 
prorlaion  to  veins  which  cross  or  Intersect  on 
tlielr  strike  wltbln  the  conflicting  limits  of  lo- 
ntions,  based  on  the  supposition  that  the  only 
possible  application  of  the  provision  Is  to  veins 
vhicb  cross  on  their  strike  because  parallel 
Telns  never  do  Intersect  on  their  dip.  Thus, 
the  opinion.  Instead  of  aiding  the  position  that 
tbe  provision  applies  to  veins  intersecting  on 
tbeir  strike  wltliln  the  conflicting  limits  of  lo- 
rttions,  furnishes  an  additional  argument 
AKilntt  that  position  by  showing  that  the  sec- 
tion has  ample  scope  for  application  without 
applying  It  to  such  a  case. 

Section  23S6  does  not  apply  where  there  Is 
i^t  a  single  vein  on  which  overlapping  loca- 
tions are  made.  Omar  v.  Soper,  11  Colo.  380, 
18  Pac.  443.  15  Morrison,  Mining  Rep.  496. 

Oscamp  V.  Crystal  River  Min.  Co.  7  C.  C.  A. 
^.  19  U.  S.  App.  18,  58  Fed.  Rep.  293,  says 
tUt  tbe  doctrine  that  where  two  veins  cross 
^o  tbe  surface  the  Junior  locator  can  hold  to 
iti  Teln  within  the  space  of  Intersection  of  the 
two  claims  except  at  the  very  point  of  Inter- 
Kctloo  of  the  two  lodes  is  supported  by  re- 
puted decisions  of  the  supreme  court  of  Colo- 
ndo.  and  that  the  court  Is  not  disposed  to  con- 
tf^rert  it ;  bat  says  that  that  doctrine  does  not 
operate  to  vest  the  junior  locator  with  the  right 
to  tbe  lotersecting  space  outside  of  Its  vein, 
vlthont  a  relocation  by  him,  upon  the  failure 
^  tbe  senior  locator  to  do  the  required  develop- 
aeat  work. 

In  Stindifield  ▼.  Gill  Is,  as  the  facts  appeared 
«a  tbe  first  appeal  in  96  Cal.  83,  80  Pac.  839, 
tbe  defendant,  who  was  the  owner  of  a  single 
Bslocated  dalm,  transferred  a  portion  of  the 
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claim  to  the  plaintiff  by  a  deed  of  bargain  and 
sale.  Immediately  after  the  transfer  the  de- 
fendant located  the  portion  of  the  claim  not 
transferred,  and,  within  a  few  days  thereafter, 
the  plaintiff  located  the  portion  transferred  to 
him.  A  vein  within  the  defendant's  location, 
and  another  vein  within  the  plalntllTs  location. 
In  their  descent  Into  the  earth  Intersected  with- 
in the  plaintiff's  location..  The  court  held  that 
the  plaintiff,  rather  than  the  defendant,  was 
entitled  to  the  mineral  at  the  point  of  Inter- 
section of  the  two  veins  upon  the  ground  that 
defendant  was  estopped  by  his  deed  to  deny 
that  there  was  a  location  prior  thereto,  that 
the  deed  passed  the  title  of  the  portion  of  the 
claim  therein  described  to  the  plaintiff  to  the 
same  extent  and  with  the  same  effect  that  a 
patent  from  the  United  States  would  have 
passed  It:  and  that    i    2336    did    not    apply. 

On  a  second  appeal  in  that  case  It  appeared  that 
the  tract  sold  to  plaintiff  was  distinct  from  the 
claim  which  was  retained  by  the  defendant,  and 
that  that  claim,  and  a  claim  covering  the  tract 
conveyed  to  plaintiff,  had  been  previously  lo- 
cated separately,  the  location  of  the  claim  re- 
tained by  defendant  being  flrst  In  point  of  time. 
It  also  appeared  that  before,  and  at  the  time  of, 
the  conveyance  the  two  claims  had  been  treated 
as  one,  and  the  dividing  line  between  them  dis- 
regarded. The  court  held  that  the  change  of 
facts  did  not  require  a  different  decision  from 
that  pronounced  on  the  flrst  appeal. 

It  Is  obvious  that  the  second  construction  of 
the  provision  with  reference  to  crossing  or  In- 
tersecting veins  does  not  allow  the  Junior  lo- 
cator a  right  of  way  across  the  surface  of  the 
senior  location ;  and  the  concurring  opinion  in 
Wllhelm  V.  Silvester,  already  referred  to,  con- 
cludes with  the  statement  that  the  practice  of 
miners  In  making,  and  of  the  land  office  in  per- 
mitting, cross  locations  on  the  surface  Is  with- 
out any  Justification  In  the  mining  law. 

Secretary  Noble,  however,  in  Patten  Exten- 
sion Lode,  15  L.  D.  133,  held  that  entry  might 
be  allowed  of  a  tract  Intersected  by  a  patented 
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United  States  circuit  court  of  appeals  rdc- 
ognizes  the  law  aa  eonstrued  by  the  Color- 
ado supreme  court  as  being  established. 

Hall  y.  Equator  Min,  d  8,  Co,  Morrison, 
Mining  Rights,  3d  ed.  p.  283. 

The  commissioner  of  the  United  States 
Land  Office,  and  the  various  Secretaries  of 
the  Interior,  have  followed  this  long-estab- 
lished rule,  and  have  been  in  complete  har- 
mony with  the  supreme  court  of  Colorado. 

Apple  Blossom  Placer  v.  Cora  Lee  Lode, 
21  L.  D.  439. 

The  policy  of  the  government  land  office 
by  patent  upon  lode-mining  claims  is  to 
grant  continuous  veins  only. 

Andromeda  Lode,  13  L.  I).  147 ;  Bi-Metallio 
Min.  Co.  15  L.  D.  309;  Howard's  Case,  15 
L.  D.  604. 

All  rock  and  earth  below  the  surface,  ex- 
cept veins,  lodes,  and  ledges  having  apexes, 
etc.,  still  remain  in  the  possession  and  own- 
ership of  the  United  States,  and  as  long  as 
the  tunnel  claimant  strikes  no  veins  he  is 
not  on  adversely  appropriated  territory,  and 
as  long  as  he  strikes  only  cross  veins,  he  has 
reached  only  what  is  excluded  from  plain- 
tiff's patent. 

So  far,  at  least,  as  mere  right  of  way  is 
concerned  the  fact  of  prior  location  or  pat- 
ent of  claims  lying  in  the  course  of  the  tun- 
nel is  of  no  consequence,  and  the  provisions 
of  the  Colorado  statute  are  effective  and  con- 
clusive law,  not,  indeed,  creating  a  right,  but 
enunciating  and  emphasizing  one  already  ex- 
isting by  local  customs  and  rules. 

This  statute  has  never  been  expressly  re- 
pealed, and,  since  this  portion  of  the  act  is 


not  r^ugnant  to  any  later  act,  it  is  not  re- 
pealed by  iniplication. 

Elrod  V.  GillUand,  27  Ga.  467;  People  v. 
Durick,  20  Cal.  94;  Bodie  Tunnel  Mfg.  Co. 
V.  Bechtel  Consol.  Mfg.  Co.  1  L.  D.  588. 

Prior  to  the  statutory  recognition  of  tun- 
nel locations  and  the  rights  thereunder,  the 
customs  of  miners  had  established  rights  of 
way  in  them  through  adjoining  daims,  and 
these  were  amply  protected  in  equity. 

Bliss  v.  Kingdom,  46  Cal.  651. 

As  long  as  we  are  within  our  tunnel  right 
of  way  we  are  acting  within  our  right.  By 
that  right  of  way  we  reach  our  cross  vein  of 
the  Victor  Consolidated  daim,  and  as  long 
as  we  are  upon  that  we  are  in  our  right. 

Lee  V.  Stahl,  13  Colo.  174,  22  Pac.  436. 

As  between  conflicting  statutes,  the  latest 
in  date  will  prevail,  and  as  between  conflict- 
ing sections  of  the  same  statute,  the  last  in 
the  order  of  arrangement  will  control. 

Bacon,  Abr.  Statutes,  D;  Dwarr.  Stat.  150, 
note;  Smith  v.  Moore,  26  111.  392. 

The  fact  that  another  party  may  have  a 
prior  location  covering  the  surface  presents 
no  obstacle  to  holding  the  vein.  Nothing  in 
any  wise  interfering  with  or  infringing 
plaintiff's  surface  location  is  required. 

Iron  Silver  Min.  Co.  v,  Campbell,  135  U. 
S.  286,  34  L.  ed.  155,  10  Sup.  Ct  Rep.  765; 
Enterprise  Min.  Co.  v.  Rico- Aspen  Consol. 
Min.  Co.  13  C.  C.  A.  390,  32  U.  S.  App.  75, 
.66  Fed.  Rep.  200,  167  U.  S.  108,  42  L.  ed.  96, 
17  Sup.  Ct.  Rep.  762. 

Messrs.  Colbnrn,  Dudley,  A  Leiris  and 
J.  C.  Helnif  for  appellee : 

Cross  veins  have  extra  lateral  rights. 


intersecting  lode.  It  appears  from  the  report 
of  his  decision  that,  the  grant  within  the  pat- 
ented location  was  ezclnded  from  the  applica- 
tion for  the  subsequent  entry.  The  secretary 
said  that  f  2336  *'gave  the  junior  location  the 
right  of  way  through  the  Intersecting  space, 
and  for  the  purpose  of  the  more  convenient 
working  of  the  mine."  This  decision  therefore 
seems  to  rest  upon  the  assumption  that  the  con- 
struction adopted  by  the  principal  case  Is  the 
correct  one. 

Neccssitj/  of  adveraing. 

A  true  cross  vein  is  excepted  out  of  the  grant 
of  the  patent  liy  virtue  of  f  2336 ;  and,  whether 
a  junior  or  a  senior  location,  it  is  not  affected 
by  failure  to  adverse,  except  at  the  point  of 
actual  lode  intersection.  But  f  2344  does  not 
ex  propria  rif/orc,  reserve  out  of  the  grants 
rights  other  than  cross  veins  acquired  prior  to 
the  act  of  1872,  but  secures  the  protection  of 
sucli  rights  to  those  to  avail  themselves  of  the 
adverse  procedure  prescribed  by  the  act  itself. 
Lee  V.  Stahl,  13  Colo.  174,  22  Pac.  436. 

Veins  uniting. 

Lee  V.  Stahl,  13  Colo.  174,  22  Pac.  436,  supra, 
holds  that  the  latter  provision  of  |  2336,  to  the 
effect  that  where  two  or  more  veins  unite  the 
oldest  or  prior  location  shall  take  the  vein  "be- 
low" the  point  of  union,  including  ali  the  space 
of  intersection,  does  not  apply  to  veins  which 
unite  on  their  strike,  but  only  to  those  veins 
which  unite  on  their  dip. 

Watervale  Min.  Co.  v.  Leach  (Aris.)  33  Pac. 
418,  and  Wlihelm  v.  Silvester,  101  Cal.  358.  35 
Pac.  997,  supra,  involved  the  construction  of 
the  first  provision  of  the  section,  but  the  rea- 
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soning  of  the  courts  would  seem  to  apply  equal- 
ly to  the  second  provision. 

In  Little  Josephine  Min.  Co.  v.  Fullerton,  7 
C.  C.  A.  340,  10  U.  S.  App.  190,  58  Fed.  Rep. 
521,  the  plaintiff  was  the  owner  of  two  mining 
claims,  the  veins  of  which  united  below  the  sur- 
face, and  at  a  greater  depth  united  with  a  vein 
of  defendant's  claim,  which  was  north  of  the 
plaintiff's  cialma  The  southernmost  of  plain- 
tiff's claims  was  located  before  either  of  the 
other  claims,  and  the  case  in  effect  holds  that 
under  §  2336  the  plaintiff  was  entitled  to  all 
the  mineral  in  the  united  vein  below  the  point 
of  union  with  the  defendant's  vein  irrespective 
of  the  question  of  the  priority  of  location  as 
between  the  middle  vein  and  the  defendant's 
vein. 

Champion  Min.  Co.  v.  Consolidated  Wyoming 
Gold  Min.  Co.  75  Cal.  78,  16  Pac.  513.  In  apply- 
ing the  rule  under  f  2336,  that  "where  two  or 
more  veins  unite  the  oldest  or  prior  location 
shall  take  the  vein  below  the  point  of  Junction. 
Including  all  the  space  of  intersection/'  held 
that  a  location  must  be  considered  as  having 
been  made  at  least  as  early  as  the  date  of  the 
patent  to  the  claim. 

Conclusion. 

It  appears  from  the  foregoing  that  the  true 
construction  of  |  2330  is  still  involved  In  doubt, 
but  there  Is  a  manifest  tendency,  upon  the  part 
of  the  courts,  to  preserve  to  the  senior  locator 
all  the  rights  conferred  upon  him  by  f  232*2. 
and  to  so  construe  the  former  section  that  it 
shall  not  operate  as  an  exception  to  the  latter. 
Whether  to  accomplish  that  result  the  courts 
will  agree  upon  the  second,  or  upon  the  third, 
construction  alludeu       remains  to  be  seen. 

G.  H.  P. 
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\ialrath  v.  Champion  Min,  Co.  63  Fed. 
Bep.  557;  Del  Monte  Min.  d  Mill.  Co.  v.  Last 
ChMce  Min.  d  Mill.  Co.  171  U.  S.  56,  43  L. 
tL  72, 18  Sup.  Ctw  Rep.  895 ;  Iron  Silver  Mi/n. 
Co.  y.  Elgin  Min.  d  Smelting  Co.  118  U.  S. 
207,  30  L.  ed.  102,  6  Sup.  Ct.  Rep.  1177. 

Ilie  Victor  Consolidated,  being  a  junior 
location,  is  not  entitled  to  any  of  the  ore 
vithin  appellee's  claims  as  patented. 

The  "Colorado  rule"  relating  to  junior, 
cross  lodes  is  not  consistent  with  a  proper 
coBBtruetion  of  the  statutes  involved,  and 
ithas  loi,  and  is  leading,  to  inextricable  con- 
fusion, conflict,  contradiction,  and  absurdi- 
ties in  actual  practice. 

Tlie  locator  is  entitled  to  "all  veins,  lodes, 
tnd  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such 
sorfaoe  lines  extended  downward  vertically." 

Del  Monte  Min.  d  Mill.  Co.  v.  Last  Chance 
ifni.  d  Mill.  Co.  171  U.  S.  55,  43  L.  ed.  72, 
18  Sup.  Ct.  Rep.  895 ;  Iron  Silver  Min.  Co.  v. 
Elgin  Min.  d  Smelting  Co.  118  U.  S.  196,  30 
L  ed.  98,  6  Sup.  Ct.  Rep.  177 ;  King  v.  Amy 
i  8.  Min.  Co.  152  U.  S.  222,  38  L.  ed.  419,  14 
Sup.  Ct  Rep.  510. 

Three  different  interpretations  of  §  2330 
have  been  suggested,  eitiier  of  which  harmon- 
izes it  with  §  2322,  leaving  the  latter  intact, 
fv.: 

1.  That  the  first  two  clauses,  down  to  the 
semicolon,  refer  to  the  crossing  of  veins  both 
on  their  strike  and  dip ;  the  last  clause,  to* 
the  union  of  veins  on  the  dip:  and  that,  in 
«  far  as  they  deal  with  intersection  on  the 
ftrike,  they  refer  to  lodes  located  prior  to  the 
set  of  1872,  where  the  lode  discovered  was 
located  without  surface  ground,  and  the  lo- 
cator prefserved  his  right  thereto,  as  against 
a  subsequent  overlapping  claim. 

Properly  considered,  §  2336  provides: 
1)  That  where  veins  located  prior  to  1872, 
IB  those  districts  where  the  vein  alone  was 
taken,  intersected  on  their  strike,  or  where 
?neh  a  vein  was  intersected  by  the  vein  of 
JD  overlapping^  claim  located  after  that  date, 
thf  senior  locator  would  take  the  ore  at  the 
vjint  of  intersection;  the  junior  locator,  of 
fr'Hirse.  retaining  the  ore  in  his  vein  up  to 
thf"  point  of  union  on  either  side,  and  also 
l>avinjr  a  rierht  of  way  through  the  space  of 
nitersection  for  convenience  in  working:  (2) 
VK»ations  made  under  the  act  of  1872,  as  well 
?-  locations  made  prior  to  that  date,  where 
thf  veins  intersected  on  their  dip,  tie  senior 
^"ftitor  would  take  the  ore  at  the  space  of 
intersection ;  the  junior  taking  the  ore  in  his 
^*in  throughout  its  entire  depth,  except  at 
the  gpace  of  intersection,  and  having  the 
•»me  right  of  way  through  this  space;  (3) 
»h<*re  veins  locsited  either  under  the  act  of 
1^72  or  prior  thereto  united,  the  older  loca- 
^lr,n  to  have  the  ore  below  the  point  of  union. 

^Vilketm  r.  ffilvester,  101  Cal.  358.  35  Pac. 
^,  WatervaJe  v.  Leach  (Ariz.)  33  Pac. 
4'8:  Lindley.  Mines.  §  .560. 

Th«*  second  interpretation  is  that  this  sec- 
ti'Ti,  throughout,  deals  exclusively  with  veins 
«7^inff  or  uniting?  on  their  dip.  Under  this 
^«^  the  section  may  be  treated  as  dealing 
^th  locations  made  both  before  and  after 
>f>ylO.  1872- 
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The  third  interpretation  is  that  the  first 
two  clauses  deal  primarily  with  locations. 
That  is,  the  word  "intersection"  there  used 
has  reference  to  the  locations,  not  to  the 
veins.  That  it  should  be  treated  as  if  it 
read:  Where  two  or  more  veins  intersect 
or  cross  each  other^  the  prior  locator  shall 
take  all  ore  within  the  space  of  intersection 
of  the  locations  to  which  the  crossing  veins 
belong. 

Pardee  v.  Murray^  4  Mont  279,  2  Pac.  10. 

This  construction  is  adopted  by  Mr.  Mor- 
rison in  his  work  on  Mining  Rights. 

Morrison,  Mining  Rights,  9th  ed.  p.  116; 
Barringer  &  A.  Mines  &  Mining,  pp.  472, 
473. 

Either  one  of  the  three  is  amply  sufficient 
to  forbid  the  rec<^piition  of  a  conflict,  and 
the  nullifying  pro  tanto  of  §  2322. 

This  court,  speaking  through  its  chief  jus- 
tice, saw  fit  to  indirectly  question  the  cor- 
rectness of  the  Colorado  rule  on  this  subject. 

Argonaut  Consol.  Min.  d  Mill.  Co.  v.  Tur- 
ner. 23  Colo.  400,  48  Pac.  685. 

The  Colorado  rule  is  in  conflict  with  cer- 
tain Federal  court  decisions. 

Lindlev,  Mines,  §  501 ;  Last  Chance  'Min. 
Co.  V.  Tyler  Min.  Co.  157  U.  S.  683,  39  L.  ed. 
859,  17  Sup.  Ct.  Rep.  733;  Tyler  Min.  Co.  v. 
Sweeney.  4  C.  C.  A.  329,  7  U.  S.  App.  463, 
54  Fed.  Rep.  284:  Last  Chance  Min.  Co.  v. 
Tyler  Min.  Co.  9  C.  C.  A.  613,  15  U.  S.  App. 
450,  01  Fed.  Rep.  557;  Del  Monte  Min.  d 
Mill.  Co.  v.  New  York  d  L.  C.  Min.  Co.  66 
Fed.  Rep.  212;  Consolidated  Wyoming  Chid 
Min.  Co.  V.  Champion  Min.  Co.  63  Fed.  Rep. 
540 ;  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co. 
71  Fed.  Rep.  848. 

The  principles  of  stare  decisis  and  "rule 
of  property"  do  not  prevent  the  court  from 
reconsidering  and  discarding  the  Colorado 

rule. 

If  a  prior  decision  is  clearly  erroneous, 
whether  from  a  mistaken  application  of  the 
law  or  through  a  misapplication  of  the  law 
to  the  "facts,  and  especially  if  it  is  injurious 
or  unjust  in  its  operation  and  while  no  in- 
jurious results  would  be  likely  to  flow  from  a 
reversal  of  it,  it  is  not  only  a  departure  from 
the  rule  in  stare  decisis,  but  it  is  the  impera- 
tive duty  of  the  court  to  overrule  it. 

Black,'  Interpretation  of  Laws,  p.  403: 
Rumsey  v.  New  York  d  N.  E.  R.  Co.  133  N. 
Y.  79.  15  L.  R.  A.  618,  30  N.  E.  654:  McDoic- 
ell  v.  Oyer  J  21  Pa.  417  :  2  Bouvier,  Diet.  446; 
Paul  V.  Davi^,  100  Ind.  426. 

A  decision,  or  a  series  of  decisions,  cannot 
be  said  to  have  become  a  rule  of  property, 
unless  they  are  pronounced  by  the  highest 
judicial  tribunal  that  can  pass  upon  the  sub- 
ject. 

23  Am.  &  Eng.  Enc.  Law,  p.  21. 

But  even  where  the  highest  court  has  an- 
nounced a  rule  relating  to  property,  which 
rule  is  found  to  be  erroneous,  unless  more 
hardship  and  injury  would  result  from  its 
reversal  than  from  its  maintenance  the 
court  will  promptly  recall  the  rule  and  cor- 
rect the  error. 

Black,  Interpretation  of  liaws,  §  161. 

A  junior  tunnel  has  no  right  to  blind  veins 
apexing  within  a  senior  lode  location. 
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A  junior  tunnel  has  no  right  of  way 
through  a  senior  patented  lode  location. 

Lindley,  Mines,  §  491,  p.  603;  Amador 
QuecH  Min.  Co.  v.  Deioitt,  73  Cal.  482,  15 
Pac.  74 ;  People  ex  rel.  Aspen  M.  d  8.  Co,  v. 
Pitkin  County  Diet,  Ct,  11  CJolo.  147,  17"  Pac. 
298. 

A  patent  to  land  over  which  the  land  de- 
partment has  the  power  of  disposition  is  im- 
pervious to  collateral  attack. 

United  States  v.  Winona  d  St.  P.  R.  Co. 
15  C.  C.  A.  96,  32  U.  S.  App.  272,  67  Fed. 
Rep.  948 :  Northern  P.  R.  Co.  v.  Cannon,  54 
Fed.  Rep.  259,  4  C.  C.  A.  303,  7  U.  S.  App. 
507;  Iron  Silver  Min.  Co.  v.  Campbell,  135 
U.  S.  286,  34  L.  ed.  155,  10  Sup.  Ct.  Rep. 
765;  St.  Louis  Smelting  d  Ref.  Co.  v.  Steel, 
106  U.  S.  451,  27  L.  ed.  228,  1  Sup.  Ct.  Rep. 
389;  United  States  v.  White,  17  Fed.  Rep. 
564;  United  States  v.  Iron  Silver  Min.  Co. 
128  U.  S.  673,  32  L.  ed.  671,  9  Sup.  Ct.  Rep. 
195;  Lee  v.  Johnson,  116  U.  S.  48,  29  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249. 

A  patent  is  conclusive  evidence  that  all 
antecedent  steps  necessary  to  its  issuance 
have  been  properly  and  lenfally  taken. 

Davis  V.  Wcihhold,  139  U.  S.  507,  35  L.  ed. 
238,  11  Sup.  Ct.  Rep.  628;  United  States  v. 
Iron  Silver  Min.  Co.  128  U.  S.  673,  32  L. 
ed.  571,  9  Sup.  Ct.  Rep.  195;  Kahn  v.  Old 
Telegraph  Min.  Co.  2  Utah,  174;  Poire  v. 
Wells,  6  Colo.  406:  Justice  Min.  Co.  v.  Lee, 
21  Colo.  260,  40  Pac.  444;  Montana  C.  R. 
Co.  V.  Migeon,  08  Fed.  Rep.  811;  Iro7i  Silver 
Min.  Co.  V.  Campbell,  17  Colo.  272.  29  Pac. 
513;  Anderson  v.  Bartels,  7  Colo.  256,  3  Pac. 
226;  Barringer  &  A.  Mines  &  Minin.a^,  415  ct 
seq.;  Beard  v.  Federy,  3  Wall.  492,  18  L.  ed. 
92;  Starlc  v.  Stnrr,  6  Wall.  402,  18  L.  ed. 
925 ;  St.  Louis  Smelting  d  Ref.  Co.  v.  Kemp, 
104  U.  S.  036,  26  L.  ed.  875;  Eureka  Consol. 
Min.  Co.  V.  Ribhmond  Consol.  Min.  Co.  4 
Sawy.  302,  Fed.  Cas.  Ko.  4,548. 

A  mininp:  patent  is  conclusive  proof  of 
discovery  and  location  according  to  law. 
Such  patent  takes  effect  by  relation  as' of  the 
date  of  location. 

Clark,  Mineral  Law,  Dig.  H  263,  p.  417; 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.  9  C. 
C.  A.  613,  15  U.  S.  App.  456,  61  Fed.  Rep. 
565;  Northern  P.  R.  Co.  v.  Cannon,  4  C.  C. 
A.  303,  7  U.  S.  App.  507,  64  Fed.  Rep.  259; 
Lindley,  Mines,  §  783. 

Gabbert,  J.,  delivered  the  opinion  oi.  the 
court : 

Appellee,  the  owner  of  the  Monarch,  Mam- 
moth Pearl,  Ajax,  and  Champion  lode  min- 
ing claims,  commenced  this  action  in  the 
court  below  to  recover  damages,  and  restrain 
appellant,  as  defendant,  from  removing  ore 
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claimed  to  be  within  the  boundaries  of  these 
claims,  and  to  which  it  asserted  it  was  enti- 
tled by  virtue  of  such  ownership;  and  also 
to  restrain  defendant  from  prosecuting  work 
upon  a  tunnel  which  the  latter  was  excavat- 
ing underneath  such  claims.  Defendant  an- 
swered, justifying  its  removal  of  ore  and  ex- 
cavation of  the  tunnel  upon  two  grounds: 
(1)  That  it  was  the  owner  of  the  Victor 
Consolidated  claim,  the  vein  of  which  crossed 
each  of  those  embraced  within  the  claims  of 

flaintiff.     ( 2 )  That  it  was  the  owner  of  the 
thica   tunnel   site,   projected  across   these 
claims,  by  virtue  of  which  it  was  entitled  to 
extend  a  tunnel  underneath  them;  that  in 
prosecuting  work  thereon  it  had  penetrated 
the  claims  of  plaintiff,  and  discovered,  lo- 
cated, and  claimed  numerous  blind  veins  un- 
derneath the  surface  of  such  claims;  that  it 
had  also  cut  the  vein  of  its  Victor  Consoli- 
dated claim  in  this  tunnel  underneath  the 
surface  of  plaintiff's  claims,  and  removed  ore 
therefrom  of  the  value  of  $400;  and  that  it 
claimed  to  be  entitled  to' excavate  and  run 
this  tunnel  for  the  purpose  of  discovering 
such  blind  veins,  to  work  and  remove  ore 
therefrom,  and  from  its  Victor  Consolidated 
vein.     By    stipulation,    the    Champion    was 
dropped    from    the   case.     Upon    tne    issues 
made  by  the  pleadings,  the  facts  thereby  ad- 
mitted,  a   stipulation   as   to   those   contro- 
verted,  and   certain  documentary   evidence, 
the  cause  was  tried  to  the  court,  which  re- 
sulted in  a  judgment  adjudging  plaintiff  to 
be  the  owner  in  fee  of  each  of  its  lode  claims 
in  controversy  in  their  entirety  as  patented, 
and,  inter  alia,  with  respect  to  veins,  "to- 
gether with  all  veins,  lodes,  or  ledges  having 
their  tops  or  apexes  therein,  and  including 
all  that  portion  of  the  said  Victor  Consoli- 
dated vein  within  the  side  and  end  lines  of 
the  plaintiff's  said  claims  extended  down- 
wards vertically;"  for  damages  in  the  sum 
of  $400;  and  also  enjoining  defendant  from 
prosecuting  work  upon,  or  extending  its  tun- 
nel underneath,  the  claims  of  plaintiff;  and, 
with  respect  to  removing  ore,  enjoined  de- 
fendant   (employing    the    language   of    the 
judgment)  "from  further  taking  out,  extract- 
ing, or  removing  ore,  by  means  of  said  tun- 
nel or  otherwise,  from  within  the  side  and 
end  lines  of  plaintiff's  said  claims  extended 
downward  vertically."    From^  this  judgment 
the  defendant  brings  the  cause  here  on  ap- 
peal. 

The  following  reproduction  of  the  plat, 
which  the  parties  stipulated  below  was  cor- 
rect, showing  the  relative  location  of  the  re- 
spective properties  over  which  this  contro- 
versy arises,  will  materially  aid  in  imder- 
standing  the  questions  involved: 


„K  Goii>  MiBWO  CO.  v- 
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The  controversy  over  the  right  of  appellant 
to  extend  ita  Ithica  tunnel  is  from  the  point 
where  it  enters  the  Monarch  on  the  souther- 
ly side,  and  from  thence  across  the  claims  of 
plaintiff.     The  blind  leads  discovered  are  in 
that  portion  of  the  tunnel  between  the  point 
where    it    enters    plaintiff's    claims    on  the 
south  and  the  breast  of  its  excavation.     The 
vein  of  the  Victor  Consolidated  is  also  cut  in 
this  tunnel  at  point  marked  "961."    The  con- 
flict in  the  lode  claims  of  the  respective  par- 
ties is  included  in  the  territory  bounded  by 
the  south  side  line  of  the  Monarch,  the  north 
side  line  of  the  Mammoth  Pearl,  and  the  side 
lines   of    the   Victor   Consolidated    between 
these  two  lines.    We  are  relieved  from  stat- 
ing the  pleadings  to  any  considerable  extent, 
or  determining  the  questions  of  law  thereby 
presented,  because  on  the  trial  below  it  was 
stipulated  that  the  following  are  involved: 
"First.  Whether  or  not  the  Ithica  tunnel,  in 
such   pleadings   described,  is  entitled   to  a 
right  of  way  through  plaintiff's  lode  claims. 
Second.  Whether  or  not  defendant  has  ac- 
quired, by  virtue  of  said  tunnel  and  tunnel- 
site  location,  the  ownership  and  right  to  the 
possession  of  the  blind  veins  cut  Uierein,  to 
wit,  veins  or  lodes  not  appearing  on  the  sur- 
face, and  not  known  to  exist  prior  to  the  date 
of    location    of    said    tunnel    site.    Third. 
Whether  or  not  defendant  is  the  owner  and 
entitled  to  the  ore  contained  in  the  vein  of 
its  Victor  Consolidated  claim  within  the  sur- 
face boundaries,  and  across  plaintiff's  lode 
claims.     Fourth.  Whether  or  not  the  defend- 
ant may  in  this  cause  introduce  evidence  for 
the  purpose  of  showing  that  there  was  no 
discovery  of  mineral  in  place  on  the  Monarch 
and  Mammoth  Pearl  claims  of  plaintiff  prior 
to  the  location  of  said  tunnel  site."     From 
the  pleadings,  evidence,  and  stipulation  of 
the  parties,  the  facts  established,  so  far  as 
mat>erial  to  the  controverted  questions  of  law 
involved,    are:     That    each     of     appellee's 
claims  was  located  prior  to  either  the  lode 
claim  or  tunnel  site  of  appellant;  that  the 
receiver's  receipt  on  each  of  the  claims  of  ap- 
pelled  issued  prior  to  the  location  of  the  tun- 
nel site,  and  prior  to  the  issuance  of  receiv- 
er's receipt  on  the  Victor  Consolidated ;  that 
the  patents  upon  the  lode  claims  of  appellee 
issued  prior  to  the  patent  on  the  lode  claim 
of  appellant;  that  the  patent  to  the  Apex  is- 
sued prior  to  the  location  of  the  tunnel  site, 
and  on  the  Mammoth .  Pearl  and  Monarch 
subsequent  to  such  location ;  that  the  vein  of 
the  Victor  Consolidated  was  discovered  and 
located  from  the  surface,  was  not  known  to 
exist    prior    to    such    .discovery,     extends 
throughout  the  entire  length  of  that  claim, 
and  on  its  strike  crosses  each  of  the  veins 
in  the  claims  of  appellee  upon  which  they 
were    respectively    discovered    and    located; 
that  the  tunnel  cuts  numerous  blind  veins 
underneath  the  surface  of  the  claims  of  ap- 
pellee, which  do  not  appear  upon  the  surface, 
and  were  not  known  to  exist  prior  to  the  lo- 
cation of  the  tunnel ;   that  the  vein  of  the 
Victor  Consolidated  was  cut  in  this  tunnel 
underneath  the  claims  of  appellee,  and  ore 
of  the  value  of  $400  removed  therefrom.     It 
also  appears  that  the  patents  upon  the  lode 
claims  of  appellee  embrace  the  conflict  with 
50  L.  K.  A. 


the  Victor  Consolidated  without  any  reser* 
VAtion  as  to  either  surface  or  veins,  and  in 
this  respect  conform  to  the  receiver's  receipts 
upon  such  claims;  that  the  patent  on  the 
Victor  Consolidated  excludes  the  surface  in 
conflict  with  the  claims  of  appellee,  and  alt 
veins  having  their  apex  within  such  conflict, 
which  are  the  same  exceptions  contained  in 
the  receiver's  receipt  for  that  claim ;  that  the 
portal  to  the  Ithica  tunnel  site  was,  at  the 
date  of  its  location,  on  public  domain;  that 
work  thereon  was  prosecuted  diligently,  and" 
that  the  location  of  such  tunnel  was  in  all 
respects  regular;  that  all  necessary  steps 
were  taken  by  appellant  to  locate  the  blind 
veins  cut  in  such  tunnel,  which  are  in  con- 
troversy in  this  case;  that  the  record  title* 
of  the  claims  of  appellee  are  vested  in  it;,  and 
the  record  titles  of  the  Victor  Consolidated, 
the  Ithica  tunnel  site,  and  blind  veins  discov- 
ered therein  underneath  the  claims  of  ap- 
pellee are  vested  in  appellant.  The  record 
discloses  that  appellant  offered  testimony 
tending  to  prove  that  at  the  date  of  the  loca- 
tion of  its  tunnel  site  mineral  in  place  had 
not  been  discovered  on  the  Monarch  and 
Mammoth  Pearl  lode  claims.  The  rights  of 
the  parties  depend  principally  upon  a  con- 
struction of  the  following  sections  of  the  Re- 
vised Statutes  of  the  United  States : 

"Sec.  2322.  The  locators  of  all  mining  lo- 
cations heretofore  made  or  which  shall  here- 
after be  made,  on  any  mineral  vein,  lode,  or 
ledge,  situated  on  the  public  domain,  their 
heirs  and  assigns,  where  no  adverse  claim  ex- 
ists on  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  so  long  as  they  comply 
with  the  laws  of  the  United  States,  and  with 
state,  territorial,  and  local  regulations  not 
in  conflict  with  the  laws  of  the  United  States 
governing  their  possessory  title,  shall  have 
the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  in  &eir 
course  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations. 
But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confi.ned 
to  such  portions  thereof  as  lie  between  verti- 
cal planes  drawn  downward  as  above  de- 
scribed, through  the  end-lines  of  their  loca- 
tions, so  continued  in  their  own  direction 
that  such  planes  will  intersect  such  exterior 
parts  of  such  veins  or  ledges.  And  nothing 
in  this  section  shall  authorize  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in 
its  downward  course  beyond  the  vertical  lines 
of  his  claim  to  enter  upon  the  surface  of  a 
claim  owned  or  possessed  by  another. 

"Sec.  2323.  Where  a  tunnel  is  run  for  the 
development  of  a  vein  or  lode,  or  for  the 
discovery  of  mines,  the  owners  of  such  tun- 
nels shall  have  the  right  of  possession  of  all 
veins  or  lodes  within  three  thousand  feet 
from  the  face  of  such  tunnel  on  the  line 
thereof,  not  previously  known  to  exist,  dis- 
covered in  such  tunnel,  to  the  same  extent  a» 
if  discovered 'from  the  surface;  and  locations 


1899. 


Calhoun  Gold  Mining  Co.  y.  Ajax  Gold  Mining  Co. 


air 


on  the  line  of  such  tunnel  of  veins  or  lodes 
not  Appearing  on  the  surface,  made  by  other 
parties  after  the  commencement  of  tiie  tun- 
nel, and  while  the  same  is  being  prosecuted 
with  reasonable  diligence,  shall  be  invalid; 
but  failure  to  prosecute  the  work  on  the  tun- 
nel for  fix  months  shall  be  considered  as  an 
abandonment  of  the  right  to  all  undiscovered 
veins  on* the  line  of  such  tunnel." 

"Sec  2336.  Where  two  or  more  veins  inter- 
sect or  cross  each  other,  priority  of  title  shall 
govern,  and  such  prior  location  shall  be  en- 
titled to  all  ore  or  mineral  contained  within 
the  space  of  intersection ;  but  the  subsequent 
location  shall  have  the  right  of  way  through 
the  space  of  intersection  for  the  purposes  of 
the  convenient  working  of  the  mine.  And 
where  two  or  more  veins  unite  the  eldest  or 
prior  location  shall  take  the  vein  below  the 
point  of  union,  including  all  the  space  of  in- 
tersection." 

The  main  questions  presented  for  our  deter- 
mination for  convenience  we  summarize  as 
follows:  (1)  Is  appellant  the  owner  and 
entitled  to  the  ore  contained  in  the  veins  of 
its  Victor  Consolidated  claim,  within  the  sur- 
face boundaries  of  appellee's  lode  claims? 
(2)  Has  appellant  acquired,  by  virtue  of  its 
tonnel-site  location,  the  ownership  and  right 
of  possession  to  the  blind  veins  cut  therein 
nndemeath  appellee's  claims,  and  is  its  tun- 
nel entitled  to  a  ri^^ht  of  way  through  the 
lode  claims  of  appellee?  (3)  Should  appel- 
lant have  been  permitted  to  introduce  evi- 
dence for  the  purpose  of  showing  that  there 
was  no  discovery  of  mineral  in  place  on  the 
Monarch  and  Mammoth  Pearl  claims  of  ap- 
pellee prior  to  the  location  of  the  Ithica  tun- 
nel site? 

All  these  were  answered  in  the  nega/tive  by 
the  court  below.  The  first  question  pre- 
sented involves  particularly  a  construction 
of  I  233G,  aupra.  The  rights  of  a  junior  lo- 
cation to  the  ore  of  its  vein  embraced  in  the 
conflict  with  a  senior  have  been  determined 
by  this  court  in  Branagan  v.  Dulaney,  8 
Colo.  408,  8  Pac.  669,  and  in  several  subse- 
quent cases  which  have  adopted  the  doctrine 
announced  in  that  case  on  this  subject;  and, 
if  we  adhere  to  the  law  as  announced  in 
those  cases,  then  the  rights  of  appellant  to 
the  ore  in  the  vein  of  the  Victor  Consolidated 
included  in  the  territory  of  that  claim  con- 
flicting with  that  of  appellee  are  fixed  and 
settled,  for  under  theee  decisions  it  would  be 
entitled  to  all  this  part  of  its  vein,  except 
where  it  intersects  the  veins  of  appellee's 
claims.  It  is  contended  by  counsel  for  ap- 
pellee that  the  ruling  in  Branagan  v.  Dulan- 
ey  and  cases  following  it  is  wrong,  and  that 
this  question  should  now  be  reconsidered. 
In  opposition  to  a  reconsideration  of  the 
rights  of  cross-lode  claimants,  as  declared  by 
those  eases,  it  is  urged  that  the  doctrine  of 
'fare  decisis  applies,  and,  even  if  wrong, 
shonld  not  now  be  disturbed,  because  the 
nile  therein  announced  has  been  established 
for  such  great  length  of  timo  as  to  become  a 
settled  rule  of  property  in  this  state.  We 
are  aware  of  the  gravity  of  reversing  a  long- 
established  precedent,  and  realize  that  it 
sboold  not  be  disturbed  except  for  the  most 
eogent  reasons ;  that  the  people  of  this  com- 
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monwealth  have  a  right  to  presume  that, 
when  a  question  has  been  once  settled  by  this 
court,  its  decision  is  correct,  and  that  all 
may  rely  upon  it.  We  understand,  general- 
ly, that  when  a  decision  has  established  a 
settled  rule  of  property,  upon  which  rights 
are  predicated  (and  especially  those  relat- 
ing to  real  estate),  the  law  will  be  adhered 
to  by  the  court  announcing  it,  and  those - 
bound  to  follow  its  adjudications,  even  if  er- 
roneous (Black,  Interpretation  of  Laws,  § 
152) ;  but  this  rule  is  not  inflexible.  Courts 
are  not  bound  to  perpetuAte  errors  merely 
upon  the  ground  that  a  previous  erroneous 
decision  1m  been  rendered  on  a  given  ques- 
tion. If  it  is  wrong  it  should  not  be  con- 
tinued unless*  it  has  been  so  long  the  rule  of 
action,  and  relied  upon  to  such  an  extent, 
that  greater  injustice  and  injury  will  result 
by  a  reversal,  though  wrong,  than  to  observe 
and  follow  it.  Black,  Interpretation  of  Laws, 
supra;  Sutherland,  Stat.  Constr.  §  316;  Boon 
V.  Bowers,  30  Miss.  246.  The  law  as  an- 
nounced in  Branagan  v.  DuUmey  has  led  to 
much  confusion,  and  has  been  a  fruitful 
source  of  litigation.  Under  it  doubts  have- 
been  cast  upon  titles  to  mining  properties, 
and  supposed  rights  reduced  to  uncertainties. 
Judging  by  the  experience  of  the  past, 
coupled  with  the  knowledge  of  the  present 
great  activity  in  mining,  to  some  extent 
caused,  perhaps,  by  the  marked  improvement*- 
in  mining  and  the  reduction  of  ores,  this  in- 
dustry is  C09iparatively  in  its  infancy  in 
this  state;  and,  if  the  rule  regarding  cross 
leads  as  announced  by  this  court  is  wrong, 
it  will  result  in  more  injury  in  the  future  to 
X>erpetuate  it  than  will  temporarily  be  caused 
by  its  reversal.  It  is  a  matter  of  conunon 
knowledge  that  ever  since  the  decision  of 
this  court  on  that  question  its  correctness 
has  been  doubted  by  many  eminent  members 
of  the  bar  of  this  state  familiar  with  mining 
law,  and  has  even  been  the  subject  of  expres- 
sion to  that  effect  by  this  court.  Argonaut 
Consol.  Min.  d  Mill,  Co.  v.  Turner,  23  Colo. 
400,  48  Pac.  685, — in  which  it  was  said,  in 
speaking  of  the  rights  conveyed  by  patent  to- 
a  mining  claim,  that  it  conveys  all  lodes  or 
veins  having  their  apexes  within  the  bounda- 
ries of  such  claim,  except,  perhaps,  cross 
lodes.  This  doubt  has  been  generally  enter- 
tained by  those  engaged  in  mining,  so  that^ 
notwithstanding  the  length  of  time  which 
has  elapsed  since  the  rendition  of  the  first 
decision  of  this  court  on  this  question,  it  is 
safe  to  assume  that  it  has  not  been  implicit- 
ly relied  upon  as  a  sound  exposition  of  the 
law  relating  to  cross  leads,  and  that,  in  the 
great  majority  of  instances,  parties  have  gov- 
erned themselves  accordingly.  The  law  con- 
strued in  Branagan  v.  Dulancy  is  an  act  of 
Congress.  The  doctrine  of  stare  decisis  is 
bas^  upon  the  assumption  that  the  rules  of 
law  to  which  this  doctrine  applies  have  pre- 
viously been  determined  by  a  court  having 
final  jurisdiction  of  the  questions  involved. 
For  this  reason,  where  the  decision  of  a  tri- 
bunal is  subject  to  review  by  one  having  su- 
perior authority  over  it  for  that  purpose,  or 
the  question  determined  may  be  passed  upon 
by  such  tribunal  in  another  case,  the  doc- 
trine of  stare  decisis  does  not  apply  with  full' 
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force  until  the  same  questions  have  been  de- 
termined by  the  court  of  last  resort.  The 
construction  of  an  act  of  Congress  cannot  be 
said  to  be  authoritatively  settled  until  passed 
upon  by  the  highest  court  authorized  so  to 
do.  This  is  the  Supreme  Court  of  the  United 
States.  It  has  never  decided  the  question  re- 
garding cross  veins  as  presented  in  ihe  case 
at  bar.  I'he  decision  of  this  court  on  that 
question  may  be  reviewed  by  that  tribunal; 
so  that,  although  this  court  has  given  the 
statutes  affecting  cross  lodes  a  construction 
which  has  since  been  followed  in  this  state, 
nevertheless,  as  these  same  statutes  are  still 
•open  to  construction  by  the  highest  tribunal 
of  the  land,  their  meaning  on  the  subject  of 
cross  leads  as  involved  in  this  case  has  not 
been  finally  determined,  so  as  to  become  stare 
decisis.  In  Arizona,  California,  and  Mon- 
tana a  difTerent  construction  regarding  the 
rights  of  cross-lode  claimants  has  been  given 
from  that  announced  by  the  supreme  court 
of  this  state.  Watervdle  Min.  Co.  v.  Leaoh 
(Ariz.)  33  Pac.  418;  Wilhelm  v.  Silvester, 
101  Cal.  358,  35  Pac.  997;  Pardee  v.  Murray, 
4  Mont.  234,  2  Pac.  16.  Whether  or  not  the 
reasons  given  for  this  conclusion  are  sound 
IS  not  material.  Sooner  or  later  this  ques- 
tion must  be  determined  by  the  Supreme 
Court  of  the  United  States,  and  when  it  is 
the  law  thus  settled  must  be  followed  by  all 
the  courts  of  the  states  and  territories  in 
which  the  act  in  question  is  in  force.  For 
these  reasons  we  conclude  that,  although  this 
court  has  passed  upon  the  identical  question 
regarding  cross  veins  now  involved,  it  is  not 
precluded  from  again  considering  it,  under 
the  doctrine  of  stare  decisis,  or  that  the  law 
as  announced  by  this  court  in  previous  cases 
has  become  a  settled  rule  of  property  in  this 
state;  and  if,  upon  a  reconsideration  of  such 
question,  we  conclude  that  our  previous  de- 
cisions thereon  were  wrong,  we  should  not 
wait  for  a  superior  tribunal  to  so  declare. 

Before  proceeding,  however,  with  a  discus- 
sion of  this  question,  we  suggest  that,  were 
it  not  for  the  expression  in  Argonaut  Consol. 
Min.  d  Mill.  Co.  v.  Turner,  23  Colo.  400,  48 
Pac.  685,  the  action  of  the  trial  court  in  re- 
fusing to  follow  Bramigan  v.  Dulaney  would 
certainly  be  subject  to  criticism.  Previous 
to  the  act  of  1872  relating  to  mining  claims, 
which,  with  a  few  modifications,  has  been  in 
force  ever  since  its  passage,  the  rights  of  a 
locator  were  practically  limited  to  the  vein 
upon  which  his  location  was  made.  That 
was  the  thing  granted.  The  rights  to  surface 
ground  only  attached  for  the  purpose  of  the 
convenient  working  of  the  vein  so  located. 
No  rights  to  any  other  vein  except  the  one 
upon  which  the  location  was  made  were  giv- 
en. Under  the  law  then  in  force,  the  surface 
ground,  with  the  vein  located,  varied — con- 
trolled as  it  was,  in  a  great  measure,  by  lo- 
cal rules,  or,  in  their  absence,  by  the  judg- 
ment of  the  land  department  in  each  partic- 
ular case — as  to  the  area  necessary  for  the 
convenient  working  of  the  mine ;  so  that,  as 
mi^ht  be  expected,  the  patents  issued  under 
the  law  prior  to  the  act  of  1872  embraced  sur- 
face areas  different  and  irregular  in  form.  By 
this  latter  act  a  marked  change  was  effected. 
The  surface  area  which  could  be  controlled 
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by  one  location  was  definitely  fixed,  and,  this 
area  being  extensive,  it  was  necessary  that 
rights  therein  should  be  definitely  declared. 
The  rights  of  the  locator  to  the  mineral 
which  might  exist  underneath  such  surface 
area  was  no  longer  limited  to  the  one  vein 
upon  which  he  made  his  location.  By  § 
2322,  supra,  it  is  expressly  provided  that 
from  and  after  the  passage  of  the*  act  of 
which  it  forms  a  part  the  locators  of  all  min- 
ing claims  theretofore  or  subsequently  made, 
to  which  no  adverse  rights  had  attached  on 
the  10th  day  of  May,  1872,  upon  compliance 
with  the  laws  and  regulations  governing 
their  title  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  the  surface  in- 
cluded within  the  lines  of  such  locations,  and 
of  all  veins  throughout  their  entire  depth 
apexing  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins 
might  so  far  depart  from  a  [perpendicular 
in  their  course  downward  as  to  extend  out- 
side of  the  vertical  side  lines.  This  section, 
standing  alone,  would  seem  to  be  clear,  ex- 
plicit, and  unambiguous.  It  provides  a  test 
by  which  the  right  of  a  locator  to  a  vein  in- 
side of  the  lines  of  his  location  extended 
downward  vertically  should  be  determined, 
namely,  if  the  top  or  apex  of  a  lode  was  with- 
in the  boundaries  of  his  claim,  as  above  des- 
ignated, then  he  should  be  the  exclusive  own- 
er thereof;  provided,  of  course,  that  no  ad- 
verse rights  thereto  existed  at  the  date  of 
his  location. 

It  is  claimed  by  counsel  for  appellant  that 
this  section  by  implication  excepts  cross  veins, 
because  no  extralateral  rights  are  given  such 
veins,  such  rights  being  measured  by  the  end 
lines  of  the  claim  extended  in  their  own  di- 
rection, and,  as  cross  veins  would  not  inter- 
sect these  lines,  no  extralateral  rights  would 
attach  to  such  veins.  That  question  is  not 
involved  in  this  case.  Appellant  is  making 
no  claim  to  any  portion  of  the  veins  in  con- 
troversy by  reason  of  extralateral  rights; 
and,  besides,  the  vein  of  the  Victor  Consoli- 
dated is  given  no  such  rights,  because,  by  the 
judgment,  appellee  is  only  declared  to  be  the 
owner  of  that  portion  of  the  vein  within  the 
boundaries  of  its  claims  extended  downward 
vertically.  The  most  that  can  be  said  for 
this  section,  on  account  of  its  phraseology, 
is  that  cross  veins  are  not  given  extralat- 
eral rights ;  and  yet  we  can  conceive  of  a  lo- 
cation where  a  cross  vein  upon  its  strike 
may  cross  the  one  upon  which  the  location 
is  made,  and  intersect  both  end  lines.  But 
granting,  for  the  sake  of  the  argument,  that 
veins  crossing  the  one  upon  which  the  loca- 
tion is  made  have  no  extralateral  rights  ( but 
upon  that  question  we  express  no  opinion), 
this  would  only  operate  as  a  limitation  as 
to  such  rights,  and  not  as  to  others  which 
would  attach  by  virtue  of  a  location,  for  nam- 
ing limits  of  a  grant  is  not  equivalent  to 
saying  that  nothing  is  granted  which  does 
not  extend  to  those  limits.  Del  Monte  Min. 
<€  Mill.  Go.  V.  Last  Chance  Min.  &  Mill.  Co. 
171  U.  S.  55,  43  L.  ed.  72,  18  Sup.  Ct.  Rep. 
895.  It  is  by  virtue  of  §  2338  particularly 
that  counsel  for  appellant  contend  that  the 
portion  of  the  vein  of  the  Victor  Consoli- 
dated in  controversy  belongs  to  the  latter. 
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their  position  being  that  by  this  section  cross 
veins  are  excepted  from  the  operation  of  § 
2322.  It  is  the  section  construed  in  Branct- 
gan  v.  Dulaney,  The  rule  adopted  by  the 
court  in  construing  it  in  that  case  is  an  ar- 
bitrary one,  and  never  resorted  to  except  in 
cases  where  the  different  sections  of  an  act 
are  in  conflict,  namely,  "as  between  conflict- 
ins  sections  in  the  same  statute,  the  last  in 
order  of  arrangement  will  control,"  and,  ap- 
plying this  doctrine,  reached  the  conclusion 
that  under  §  2322  the  locator  of  a  claim  ac- 
quired no  rights  to  cross  veins  apexing  with- 
in the  limits  of  his  location.  The  rule  above 
announced  is  only  applicable  when  there  is 
tn  irreconcilable  conflict  between  the  differ- 
ent sections  of  the  same  act,  and  no  reasona- 
ble construction  will  harmonize  the  parts; 
but,  as  the  two  sections  under  consideration 
do  not  conflict  in  all  their  terms,  the  real 
question  presented  in  construing  them  is. 
Does  the  latter  qualify  the  former  ?  It  is  pre- 
sunsed  that  each  section  is  intended  to  co-act 
with  every  other  of  the  act  of  which  it  is  a 
part,  and  that  no  one  is  intended  to  antag- 
onize the  general  purpose  of  the  enactment. 
Sutherland,  Stat.  Constr.  §  160.  It  is  also 
a  rule  that,  in  order  to  ascertain  the  legis- 
lative intent,  every  section  of  an  act  is  to  be 
eoDstrued;  that  it  is  to  be  construed  as  a 
whole  (Ibid.;  Parkinson  v.  State,  14  Md. 
184,  74  Am.  Dec.  522)  ;  and  that  construc- 
tion which  renders  the  whole  act  harmonious, 
and  gives  effect  to  every  clause  and  part,  is 
to  be  favored  (23  Am.  k  Eng.  Enc.  Law,  p. 
309;  Brooks  v.  Mobile  School  Comrs.  31  Ala. 
227;  People  v.  Bums,  5  Mich.  114;  Patter- 
ton  V.  Spearman,  37  Iowa,  36) . 

In  Branagan  v.  Dulaney  it  was  assumed 
that  the  "space  of  intersection"  meant  the 
intersection  of  the  veins  of  conflicting  cross 
locations,  and,  as  the  mineral  in  this  space 
was  given  to  the  prior  location,  and  none 
other,  that,  therefore,  the  junior  locator  of 
a  cross  lead  had  all  the  ore  of  his  vein  with- 
in the  space  of  intersection  of  the  conflicting 
locations,  save  at  the  space  where  the  veins 
intersected.  Section  2336  does  not  purport 
to  provide  for  the  location  of  cross  veins  over 
territory  included  within  a  prior  valid  and 
subsisting  location.  Its  purpose  appears  to 
be  to  fix  the  rights  of  the  claimants  of  such 
▼eins,  to  settle  what  might  otherwise  be 
conflicting  rights  between  claimants  of  veins 
crossing  or  intersecting  each  other,  and  pro- 
vide ea«ement8  for  the  benefit  of  the  claim- 
ante  of  such  veins  {Wilhelm  v.  Silvester,  101 
Cal.  358,  35  Pac.  997 ;  and  unless,  in  making 
such  provisions,  it  impliedly  gives  the  junior 
(TOSS  claimant  the  ore  of  his  vein,  except  at 
the  point  where  it  intersects  the  vein  of  a 
wnior  location,  the  doctrine  announced  in 
Uranagafi  v.  Dulaney  cannot  be  upheld;  so 
that,  in  order  to  determine  what  rights  are 
conferred  upon  a  junior  cross  claimant  un- 
der this  <tection,  tjfie  real  question  is,  What 
is  meant  by  the  "space  of  intersection  ?"  The 
words  employed  in  a  statute  are  to  be  con- 
strued with  reference  to  its  subject-matter 
and  the  objects  sought  to  be  attained  (23 
Am.  k  En*?-  Enc.  Law,  p.  322 :  Brewer  v. 
niougher.  14  Pet.  178.  10  L.  ed.  408;  Sedgw. 
^ttt.  ft  Const.  L.  359) ,  as  well  as  the  legisla- 
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tive  purpose  in  enacting  it;  and  its  language 
should  receive  that  construction  which  will 
render  it  harmonious  with  that  purpose, 
rather  than  that  which  will  defeat  it  (Id. 
319;  Taylor  Y.  Washington  County  Comrs. 
67  Ind.  383 ;  People  ew  rel.  Wood  v.  Lacomhe, 
99  N.  Y.  43, 1  N.  E.  599) .  When  ambiguous, 
its  general  intent,  as  gathered  from  the  stat- 
ute, furnishes  a  key  by  which  its  ambiguities 
may  be  solved,  and  thus  its  words  given  that 
meaning  which  will  harmonize  wiUi  that  in- 
tent. Sutherland,  Stat.  Ck>nstr.  S§  218,  219. 
Conditions  with  reference  to  the  subject-mat- 
ter of  the  act,  which  it  is  apparent  from  its 
context  it  was  necessary  to  provide  for,  may 
also  be  considered  in  ascertaining  what  is 
meant  by  that  which  is  apparently  ambigu- 
ous. People  ex  rel.  Wood  v.  Lacombe,  99  N. 
Y.  43,  1  N.  E.  699.  It  is  evident  from  the 
provisions  of  §  2322  that  the  intent  of  Con- 
gress was  to  give  to  the  locator  of  a  claim 
to  which  no  adverse  rights  had  attached 
every  vein  apexing  within  the  surface  bound- 
aries of  his  location,  unless  its  intent  is  neg- 
atived by  §  2336.  The  words  "intersect" 
and  "cross,"  as  used  in  this  section,  are  not 
strictly  synonymous,  and,  in  using  both  it 
must  be  presumed,  intended  to  provide  for 
different  conditions.  Veins  might  intersect, 
either  on  their  strike  or  dip,  and  not  cross. 
Tn  that  event  it  was  necessary  to  provide 
which  location  should  have  the  ore  at  the 
space  of  intersection,  and  it  was  declared 
that  the  prior  location  should  have  the  ore 
within  that  space.  In  case  they  crossed 
then  a  further  provision  was  necessary,  and 
it  was  provijled  that  the  junior  locator 
should  have  the  right  of  way  through  the 
space  of  intersection  for  the  convenient  work- 
ing of  his  mine.  From  a  casual  reading  of 
this  section  it  might  be  inferred  that  the 
"space  of  intersection"  meant  the  intersec- 
tion of  the  veins,  but  that  does  not  necessa- 
rily follow,  when  its  meaning,  as  ascertained 
by  one  or  more  of  the  canons  of  construction 
which  may  be  invoked,  is  ambiguous,  or  dif- 
ferent conditions  exist  which  would  control 
its  import,  or  if,  by  giving  it  that  limitation, 
the  section  in  which  it  occurs  conflicts  with 
other  portions  of  the  act  Previous  to  May 
10,  1872,  as  before  noticed,  no  rights  at- 
tached to  any  vein  except  the  one  upon  which 
the  location  was  made.  All  rights  which 
had  attached  previous  to  that  date  were  in 
no  manner  disturbed.  U.  S.  Rev.  Stat.  §§ 
2322,  2344.  In  case  of  conflicting  cross  lo- 
cations made  prior  to  that  date  each  locator 
would  hold  the  vein  located  upon  up  to  the 
point  where  they  intersected  on  their  strike. 
It  was  necessary  to  settle  which  should  have 
the  ore  within  the  space  of  intersection  of 
such  veins,  and,  if  they  cros^sed,  what  further 
rights  the  junior  locaior  should  have.  This 
was  done.  In  such  case  intersection  would 
clearly  mean  the  intersection  of  the  veins. 
In  case  of  locations  made  under  the  act  of 
1872.  or  prior  to  that  date,  which  were  sub- 
stantially parallel,  the  respective  veins  in 
each  might  either  intersect  or  cross  upon 
their  dip,  in  which  event  it  would  be  neces- 
sary to  provide  which  should  be  entitled  to 
the  ore  within  the  space  of  vein  intersection; 
and  here  again  the  meaning  of  "space  of  in- 


too 


Colorado  Buprbmb  Coubt. 


Nov., 


tersection,'*  or  the  subject  to  which  it  refers, 
is  the  intersection  of  the  veins.  Again,  un- 
der the  conditions  last  noticed,  the  veins 
might  unite,  and  to  provide  for  this  contin- 
gency it  was  declared  that  the  prior  location 
should  take  the  vein  below  the  point  of  un- 
ion, including  all  the  "space  of  intersection," 
which  in  that  instance  also  refers  to  the  in- 
tersection of  the  veins. 

It  may  be  ursed  that  the  construction  thus 
tar  of  this  section  is  in  conflict  with  §  2322, 
for  the  reason  that  under  the  latter  the 
ownership  of  the  space  of  intersection  would 
depend  upon  which  vein  filed  that  space. 
Granted  that  this  may  be  true,  then  we  must 
invoke  the  rule  that  an  act  must  be  con- 
strued as  a  whole;  and,  if  the  construction 
of  §  2336,  so  far  given,  modifies  §  2322,  it  is 
not  violating  any  rule  applicable  to  the  con- 
struction of  different  sections  of  the  same 
act,  which  apparently  conflict.  This  con- 
struction, however,  does  not  cause  any  con- 
flict between  the  two  sections.  The  former 
gives  to  the  locator  the  veins  to  which  his 
rights  attach  throughout  their  entire  depth, 
and  if  upon  their  strike  (limiting  the  latter 
to  rights  which  vested  prior  to  the  lOth  day 
of  May,  1872),  or  in  descending  into  the 
earth,  a  body  of  ore  bounded  by  the  foot  and 
hanging  walls  of  his  veins  extended  in  their 
general  course  has  been  intruded  from  an- 
other source,  or  if  in  descending  they  unite 
with  other  veins,  these  are  not  reasons  why 
ho  should  not  be  the  owner  of  such  spaces  of 
intersection,  or  enlargements  of  his  veins, 
caused  by  intersecting  or  uniting  with  others, 
but,  on  the  contrary,  according  to  the  terms 
of  S  2322,  he  should  be;  provided,  of  course, 
that  his  title  is  prior  to  that  of  the  location 
of  the  veins  intersecting  or  uniting  with  his. 
So  that  tJie  construction  of  these  sections  un- 
der the  conditions  noted  renders  them  har- 
monious, and  §  2336  simply  recognizes  that 
in  conflicts  in  such  cases  priority  of  title 
should  govern, — a  test  which  is  clearly  in 
harmony  with  §  2322,  and  limits  the  pro- 
visions of  §  2336  thus  far  to  easements  only. 
It  may  also  be  said  that  an  easement  would 
exist  in  favor  of  a  junior  claimant  to  fol- 
low his  vein  through  the  space  of  intersec- 
tion caused  by  veins  crossing  upon  their  dip, 
because  by  S  2322  the  locator  is  entitled  to 
follow  a  vein  in  its  course  into  the  earth  outr 
side  the  vertical  side  lines  of  his  location. 
This  may  be  true,  but  as  to  veins  crossing 
on  their  strike  no  such  right  is  impliedly 
given  by  that  section,  and,  as  we  have  en- 
deavored to  demonstrate,  such  a  right  was 
necessary  under  conditions  above  noted.  In 
case  of  locations  made  subsequent  to  the  act 
of  1872,  which  cross  each  other,  or  those 
made  under  that  act  which  likewise  con- 
flicted with  locations  made  prior  to  the  date 
it  took  effect,  it  was  also  necessary  to  pro- 
vide for  possible  conditions,  namely,  the  re- 
spective rights  of  the  claimants  of  such  loca- 
tions within  the  conflict  of  their  claims,  and 
particularly  for  a  right  of  way  for  the  junior 
claimant:  and  the  vital  question  now  to  de- 
termine is  what  is  meant  by  the  "space  of  in- 
tersection" in  such  cases  as  employed  in  fi 
2336,  and  which  party  would  own  the  ore  of 
the  vein  of  the  junior  location  within  that 
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space.  We  again  reiterate  that  the  clear  in* 
tent  of  §  2322  was  to  give  the  locator  of  a 
claim  to  which  no  adverse  rights  were  in  ex- 
istence at  the  date  of  his  location  all  veins 
apexing  within  its  surface  boundaries.  That 
eminent  jurist,  Mr.  Justice  Brewer,  with  his 
extended  experience  in  mining  litigation, 
certainly  spoke  advisedly  in  Del  Monte  Min, 
d  Mill,  Co.  V.  Lust  Chance  Min.  d  MUl.  Co, 
171  U.  S.  66,  43  L.  ed.  72,  18  Sup.  Ct  Rep. 
895  (although  the  precise  question  now  be- 
ing considered  was  not  there  presented), 
when  he  said,  in  speaking  of  the  rights  of 
a  locator  under  the  provisions  of  this  sec- 
tion: "Every  vein  wnose  apex  is  within  tho 
vertical  limits  of  his  surface  lines  passes  to 
him  by  virtue  of  his  location.  He  is  not 
limited  to  only  those  veins  which  extend 
from  one  end  line  to  another,  or  from  one  side 
line  to  another,  or  from  one  line  of  any  kind 
to  another,  but  he  is  entitled  to  every  vein 
whose  top  or  apex  lies  within  his  surface 
lines."  To  the  same  effect  is  the  language 
employed  in  101  Cal.,  35  Pac,  supra.  By 
that  section  he  has  been  given  title  to  all 
such  veins.  Such  being  the  case,  was  it  in- 
tended by  §  2336  to  modify  that  grant,  or 
vest  title  in  a  cross  claimant  to  any  part  of 
a  vein  apexing  within  the  boundaries  of  a 
prior  valid  location,  and,  especially,  what 
rights  were  intended  to  be  granted  or  fixed 
under  the  conditions  now  being  considered? 
It  provides  that  in  such  cases  priority  of 
title  shall  be  the  test  by  which  the  ownership 
of  the  ore  at  the  space  of  intersection  shall 
be  determined.  That  is' in  accord  with  the 
rights  conferred  by  S  2322.'  Locating,  how- 
ever, is  not  equivalent  to  a  grant.  That  lan- 
guage does  not  import  that  an  exception  is 
carved  ont  of  an  estate  which  has  already 
passed.  Tender  the  facts  now  in  mind,  the 
senior  locator,  by  virtue  of  §  2322,  would 
own  the  ore  of  the  junior  cross  vein  within 
the  boundaries  of  his  location;  and,  before 
that  right  could  be  devested  under  §  2336, 
it  must  appear  from  the  wording  of  the  lat- 
ter that  such  right  is  thereby  expressly  ex- 
cepted. That  the  language  of  this  section  is 
not  susceptible  of  the  construction  that  cre- 
ates such  an  exception,  it  seems  to  us  is  clear, 
when  we  bear  in  mind  that  which  we  have 
already  stated, — ^that  it  does  not  pretend  to 
deal  with  the  location  of  cross  veins  over 
senior  valid  locations,  but  the  purpose  of 
which  was  to  provide  for  easements,  and  set- 
tle rights  which  otherwise  might  be  doubt- 
ful, or  the  subject  of  controversy,  without 
some  further  declarations  than  those  con- 
tained in  §  2322;  and  so  we  conclude  that, 
to  render  the  two  sections  harmonious,  the 
"space  of  intersection,"  as  used  in  §  2336, 
when  applied  to  the  facts  now  being  consid- 
ered, means  the  intersection  of  the  claims. 
Barringer  &  A.  Mines  &.  Mining,  472,  473. 

Under  §  2322  no  rights  were  given  the  own- 
er of  a  location  crossing  a  prior  one  to  invade 
the  latter  for  any  purpose  in  following  his 
vein  upon  its  strike.  This  was  an  important 
matter.  Without  such  right,  a  portion  of 
his  claim  might  be  rendered  valueless.  But, 
if  the  expression  "space  of  intersection"  is 
limited  to  the  intersection  of  veins  as  the 
space  through  which  he  should  have  a  right 
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cf  way  for  the  convenient  working  of  his 
mine,  it  would  be  of  no  avail,  for  he  would 
have  no  right  under  which  he  could  reach 
tliftt  easement;  and  so,  again,  in  order  to  rec- 
ognize one  which  would  be  of  any  value  to 
the  junior  cross  claimant,  the  space  of  in- 
tersection must  also  mean  the  intersection 
of  the   claims.     Morrison,    Mining    Rights, 
9th  ed.  115  [10th  ed.  p.  120].    The  learned 
author  of  the  work  just  cited,  in  treating  the 
subject  of  title  to  ore  included  in  the  space 
of  intersection  as  between  conflicting  cross 
locations  under  |  2330,  gives  the  following 
cogent  reasons  why,  in  his  opinion,  as  be- 
tween such  locations,  the  owner  of  the  junior 
has  a  right  of  way  through  the  senior,  but 
00  right  to  the  ore  of  the  claim  which  he 
crosses:     "It  waa  within  the  power  of  Con- 
gress, by  a  subsequent  clause,  to  have  made 
the  crossing  lode  an  exception  carved  out  of 
the  general  grant  of  the  words  of  the  pre- 
vious section,  but  has  it  attempted  so  to  do? 
The  only  ^rant  of  §  2336  is  the  right  of  way, 
which  of  itself  implies  that  it  is  not  a  grant 
of  the  vein,  but  of  an  easement,  to  which  the 
estate  of  tlie  prior  location  is  made  servient. 
To  jove  any  part  of  the  space  of  intersection 
to  the  holder  of  the  later  location  would  be 
to  take  from  the  older  location  something  al- 
ready granted  to  it.    To  create  an  exception 
out  of  his  grant  as  he  originally  takes  it, 
under  act  of  Congress,  would  require  in  the 
wording  of  the  act  expressions  as  strong  as 
are  required  to  create  an  exception  in  a  deed. 
An  exception  is  equivalent  to  the  reconvey- 
ance of  land  already  conveyed.     A  right  of 
way  is  not  an  exception,  but  a  reservation, 
which  may  be  inferred  from  any  wording  in- 
dicating an  intention  to  create  an  easement. 
It  takes  nothing  from  the  body  of  the  grant 
of  the  first  locator,  but  compels  the  first  lo- 
cator to  use  or  hold  his  grant  or  claim  sub- 
ject to  a  right  or  privilege  to  the  junior  or 
overlapping  claimant  of  reaching  the  other 
end  of  his  claim  by  passage  through  the  sen- 
ior location."     Under  the  conclusion  reached 
in  Arizona,  California,  and  Montana  in  the 
oases  above  cited,  the  ore  within  the  space 
of  overlapping  claims  would  belong  to  the 
owner  of  the  senior  location.  In  the  Arizona 
case  that  conclusion  was  reached  upon  the 
ground  that  the  expression  "space  of  inter- 
section"  meant   intersection  of   the  veins; 
that  they  might  so  intersect  upon  either  their 
strike  or  dip;  but,  as  to  the  former,  it  was 
limited  to  locations  made  prior  to  the  10th 
day  of  I^Iay,  1872.    The  learned  judge  who 
wrote  the  opinion  in  that  case  appears  to 
have  given  it  careful  consideration,  but,  in 
seeking  to   harmonize   the  two  sections.,  it 
ceems  to  us,  fell  into  the  error  of  ( 1 )  holding 
that  the  space  of  intersection  meant  inter- 
section of  veins  only;    (2)   imposed  a  limit 
upon  the  provisions  of  the  section  when  he 
annoonced  that  it  only  applied  to  the  inter- 
section of  veins  upon  their  strike,  under  lo- 
cations made  prior  to  May  10,  1872,  which  is 
not  warranted,  either  expressly  or  by  im- 
plication; and   (3)   by  so  doing  necessarily 
deprived  a  junior  location,  made  under  the 
act  of  1872,  of  the  right  of  way  across  a  sen- 
ior location,  if  the  former  crossed  the  latter. 
In  the  California  case  the  eminent  jurist 
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who  wrote  the  opinion  seems  to  have  enter- 
tained similar  views  regarding  the  applica- 
tion of  this  section  to  rights  which  vested 
prior  to  May  10,  1872,  but,  except  as  to  those 
rights,  inclined  to  the  conclusion  that  this 
section  only  referred  to  the  intersection  of 
veins  upon  their  dip,  which  would  also  re- 
sult in -depriving  a  junior  cross  claimant  of 
a  most  important  right.  We  think  that 
Chief  Justice  Beatty,  who  concurred  in  the 
opinion  in  that  case,  more  nearly  announced 
the  true  doctrine  when  he  said:  "I  think, 
however,  that  too  much  is  conceded,  both  in 
the  opinion  of  the  court  and  in  the  argument 
of  counsel  for  respondent,  in  assuming  that 
the  provisions  of  |  2336  cannot  be  applied  to 
locations  made  since  the  passage  of  the  min- 
ing law  of  1872  on  veins  which  intersect 
upon  their  strike,  without  bringing  it  in  con- 
flict with  the  plain  terms  of  |  2322.  This 
wholly  unwarranted  assumption  has  been  the 
source  of  all  the  trouble  and  difficulty  which 
the  land  office  and  some  of  the  state  courts 
have  encountered  in  their  attempts  to  con- 
strue provisions  of  a  statute  which  are  in 
perfect  harmony,  but  which  have  been  er- 
roneously supposed  to  be  inconsistent."  The 
opinion  in  the  Montana  case  is  not  altogether 
clear,  but  seems  to  limit  the  space  of  inter- 
section, as  applied  to  the  facts  there  pre- 
sented, to  the  intersection  of  the  conflicting 
claims,  but  does  not  enter  into  a  discussion 
of  the  subject;  so  that,  although  we  agree 
with  the  conclusion  reached  in  each  of  those 
oases,  we  cannot  accept  the  limitations  im- 
posed upon  the  provisions  of  this  section,  or 
indorse  the  reasons  advanced  by  the  learned 
writers  of  the  opinions  in  the  Arizona  and 
California  cases.  Our  conclusion  is  that  the 
provisions  of  §  2336  apply  to  locations  made 
under  the  act  of  1872  as  well  as  before;  refer 
to  the  intersection  or  crossing  of  veins  either 
upon  their  strike  or  dip;  that  the  space  of 
intersection,  in  determining  the  ownership 
of  ore  within  such  space,  means  either  inter- 
section of  veins  or  conflicting  claims,  accord- 
ing to  the  facts  in  each  particular  case,  and 
grants  a  right  of  way  to  the  junior  claimant 
for  the  convenient  working  of  his  mine 
through  such  space  upon  the  veins  (under- 
neath the  surface)  which  he  owns  or  controls 
outside  of  that  space.  This  construction 
renders  the  two  sections  entirely  harmonious, 
gives  eflfect  to  every  clause  and  part  of  each, 
and,  in  so  far  as  §  2336  regulates  or  in  any 
manner  provides  for  rights  as  between  con- 
flicting claims,  it  applies  only  to  intersec- 
tions consistent  with  all  the  provisions  of 
§  2322. 

As  we  understand  the  rulings  of  the  land 
department  in  issuing  patents  for  conflict- 
ing mining  claims,  there  is  always  excepted 
from  the  surface  of  the  junior  that  portion 
conflicting  with  the  senior,  as  well  as  all 
veins  apexing  within  such  conflict.  This 
practice  is  in  accord  with  our  views,  and, 
although  such  a  construction  would  not  be 
controlling,  the  interpretation  put  upon  the 
act  by  those  whose  duty  it  has  been  to  con- 
strue, execute,  and  apply  it  is  entitled  to 
much  weight.  23  Am.  &  Eng.  Enc.  Law,  p. 
339 ;  Frost  v.  Pfciffcr,  26  Colo.  338,  58  Pac. 


238 


Colorado  SuPiiBiiB  Coubt. 


Nov,^ 


147;  People  ex  rel.  Bentley  v.  Le  Fevre,  21 
Colo.  218,  40  Pac.  882. 

The  receiver's  receipt,  as  well  as  the  pat- 
ent issued  appellant,  excepted  therefrom  all 
veins  apexing  within  the  conflict  between  its 
claim,  the  Victor  Consolidated,  and  those  of 
appellee.  The  patents  to  the  latter  granted 
all  such  veins,  and  thus  all  rights  attaching 
by  virtue  of  priority  of  location  have  been 
preserA'ed  to  appellee.  The  location  of  the 
Victor  Consolidated  was  junior  to  that  of 
the  claims  of  appellee,  and  from  this  fact, 
and  the  views  expressed,  it  follows  that  ap- 
pellant cannot  complain  of  the  judgment  of 
the  lower  court  in  so  far  as  it  awards  to  ap- 
pellee the  vein  of  the  Victor  Consolidated, 
and  all  veins  apexing  within  the  boundaries 
of  the  claims  of  the  latter,  and  awarded  dam- 
ages for  the  removal  of  ore.  These  views 
are  in  conflict  with  the  case  of  Branagan  v. 
Duhmey,  and  that  case,  as  also  those  of  this 
court  following  it,  in  so  far  as  they  conflict 
with  the  doctrine  now  announced  regarding 
conflicting  cross  claims,  are  overruled.  The 
language  of  the  judgment  of  the  lower  court 
regarding  the  rights  of  appellant  in  the  con- 
flicting territory  is  very  explicit,  but  only 
extends  to  acts  of  trespass,  and  does  not  pro- 
hibit those  which  it  may  exercise  therein  by 
virtue  of  its  ownership  of  the  Victor  Con- 
solidated claim. 

The  determination  of  the  second  question 
presented  involves  a  construction  of  §  2323, 
supra.  The  contention  of  counsel  for  appel- 
lant is  that  in  all  patents  for  lode  claims 
blind  leads  are  excepted,  and  that  the  pat- 
entee takes  no  title  thereto  by  virtue  of  pat- 
ent. In  answer  to  this,  we  have  only  to  ad- 
vance one  step  further  in  the  construction  of 
S  2323,  and  call  attention  to  the  fact  that  the 
test  there  applied  by  which  the  ownership  of 
veins  embraced  in  a  vulid,  subsisting  location 
is  determined  is  that  they  apex  within  the 
boundaries  of  his  claim  extended  downward 
vertically,  without  regard  to  where  such 
apexes  may  be  with  reference  to  the  surface, 
ao  that  again  the  question  presented  is.  Does 
S  2323  conflict  with,  or  in  any  manner  modi- 
fy, the  provisions  of  §  2322?  and  in  constru- 
ing them  the  same  rules  must  be  observed 
rcMitive  to  the  construction  of  an  act  con- 
taining different  sections  that  have  already 
been  invoked.  The  former  provides  what 
rights  may  be  acquired  to  blind  veins  discov- 
ered in  a  tunnel  run  for  the  development  of 
the  vein  or  for  the  discovery  of  mines,  but 
upon  what  ground  may  such  tunnel  be  run, 
or  within  what  territorymust  the  blind  leads 
discovered  therein  be  located,  in  order  to  give 
the  discoverer  any  rights  thereto?  A  vaiidj 
location  of  a  mining  claim,  so  long  as  it  is 
in  full  force  and  effect,  operates  as  a  bar  to 
a  second  location  of  the  premises  so  claimed. 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed. 
735;  Owillim  v.  Donnellan,  116  U.  S.  45,  29 
L.  ed.  348,  5  Sup.  Ot  Kep.  1110;  Del  Monte 
Min,  A  Mill,  Co,  v.  Last  Chance  Min.  d  MilU 
Co.  171  U.  S.  55,43  L.  ed.  72, 18  Sup.  Ct.  Rep. 
895.  The  only  exception  is  that  a  given  lo- 
cation leaves  open  to  others  such  rights  there- 
in as  do  not  attach  by  virtue  of  such  loca- 
tion; in  other  words,  that  a  location  only 
carries  with  it  such  rights  as  it  is  entitled 
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to  under  the  law  by  virtue  of  which  it  i» 
made,  and  that  rights  not  attaching  are  re- 
served to  others.  It  is  upon  this  around  that 
appellant  contends  that  its  rights  to  the 
blind  leads  in  question  attach;  that  is,  that 
under  §  2323  these  veins  are  impliedly  ex- 
cepted from  the  locations  and  patents  of  ap- 
pellee's claims.  If  such  a  conclusion  can  be 
deduced  from  the  sections  under  considera- 
tion, tliey  are  hopelessly  in  conflict,  for,  firsts 
there  is  granted  all  veins  the  ownership  of 
which  is  determined  in  the  manner  we  have 
designated,  including  blind,  and  then,  im- 
mediately following,  the  grant  to  the  latter 
is  withdrawn.  A  location  can  take  no  rights- 
which  conflict  with  a  prior  valid  one,  so  long 
as  it  is  kept  alive.  The  law  contemplates,, 
and  the  authorities  recognize,  that  the  very 
life  of  a  mineral  location  depends  upon  the 
fact  that  it  is  made  upon  unappropriated 
mineral  domain ;  and,  with  the  one  exception 
already  noticed,  this  requirement  extends  t» 
the  entire  location, — that  is,  ft  cannot  em- 
brace any  ground,  nor  can  it  initiate  any 
rights,  within  the  boundaries  of  a  prior 
valid,  subsisting  location,  except  those  re- 
served  from  the  latter.  This  rule  extends 
to  all  classes  of  mineral  locations;  in  other 
words,  priority  determines  the  rights  be- 
tween conflicting  locations.  The  tunnel  of 
appellant  was  commenced  upon  ground  open 
to  location,  but  at  the  time  it  was  located^ 
and  work  thereon  commenced,  the  ground 
embraced  within  the  claims  of  appellee  had 
already  been  located  and  claimed  as  lode 
claims,  so  that  the  rights  of  appellee  to  the 
groYmd  within  the  boundaries  of  its  claims, 
and  the  leads  in  question,  had  attached  be- 
fore appellant  attempted  to  initiate  any  title- 
thereto,  and  therefore  none  attached  by 
virtue  of  the  location  of  or  work  upon  ita 
tunnel  site,  unless  it  appears  that  by  virtue 
of  §  2323  a  tunnel  for  the  discovery  of  blind 
leads  may  be  projected  across  and  extended 
into  prior  valid,  subsisting  locations,  and 
title  to  the  blind  leads  discovered  within  the- 
boundaries  of  such  claims  thus  be  secured. 
It  provides  how  inchoate  rights  to  blind  veins- 
may  be  initiated;  how  they  may  become  ab- 
solute; but  nowhere  does  it  in  terms,  either 
expressly  or  impliedly,  declare  that  for  these 
purposes  it  may  be  projected  into  or  across- 
prior  valid  locations.  To  give  it  the  inter- 
pretation that  it  does  is  to  inject  a  meanings 
of  which  it  is  not  susceptible,  renders  it  irre- 
concilable with  the  provisions  of  the  section 
preceding,  and  overthrows  the  'doctrine  of 
priority, — ^the  foundation  upon  which  min- 
ing rights  rest.  It  does  not  provide  that 
under  a  location  for  tunnel-site  purposes  a 
right  is  granted  to  search  for  minerals  in 
lands  belonging  to  another,  or  that  thereby- 
a  loca4;ion  for  such  purposes  can  be  carved 
out  of  appropriated  public  domain;  while- 
limiting  it  to  locations  for  tunnel-site  pur- 
poses to  ground  not  previously  appropriated 
renders  it  harmonious  with  §  2322.  That  the- 
latter  was  the  clear  meaning  and  intent  of 
Congress  in  passing  the  act  of  which  these- 
two  sections  form  a  part  is  ap^rent  from 
the  further  reading  of  §  2323,  which  in  terms- 
provides  that  locations,  on  the  line  of  the 
tunnel  contemplated  by  this  section,  of  veins- 
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not  appearing  on  the  surface,  made  by  others 
after  the  commencement  of  work  thereon, 
and  while  it  is  being  prosecuted  with  reason- 
able diligence,  shall  be  invalid, — a  clear  rec- 
ognition of  the  controlling  pitnciple  of  prior- 
ity. Counsel  for  appellant  assert  that  En- 
terprise Min,  Co.  V.  RicO'Aspen  Consol.  Min. 
Co.  167  U.  S.  108,  17  Sup.  Ct.  Rep.  762,  42 
L  ed.  96,  and  Ellet  v.  Campbell,  18  Colo. 
510,  33  Pac.  521,  Affirmed  in  167  U.  S.  116, 
42  L.  ed.  101,  17  Sup.  Ct.  Rep.  765,  are  au- 
thority for  their  propositions  that  blind 
leads  are  excepted  from  all  locations  and  pat- 
ents; that  no  rights  to  such  leads  attach  un- 
til discovered ;  that  a  tunnel  site  may  be  pro- 
jected across,  and  its  tunnel  extended  under- 
neath, previous  valid,  subsisting  locations, 
and  title  to  blind  leads  discovered  in  such 
tunnel  within  the  boundaries  of  such  claims, 
not  known  to  exist  previous  to  the  commence- 
ment of  work  thereon,  may  be  thus  acquired 
by  the  owner  of  such  tunnel.  Neither  of 
such  cases  so  holds,  and,  while  they  cannot 
be  said  to  be  directly  in  point,  because  the 
facts  in  the  case  at  bar  and  those  are  en- 
tirely different,  yet  by  analogy  the  principle 
upon  which  the  right  to  blind  leads  discov- 
ered and  located  under  the  section  of  the 
statute  relative  to  tunnel  sites  which  was 
applied  in  those  cases  is  the  same  as  that 
npon  which  we  base  our  decision  here,  viz. 
priority  of  location;  for  in  each  of  those 
cases  the  tunnel  site  was  located  prior  to  the 
date  of  the  location  of  the  lode  claims  within 
territory  embraced  within  the  tunnel-site  lo- 
cation, and  within  the  boundaries  of  which 
the  blind  leads  were  discovered  and  located 
which  were  the  subject  of  controversy.  It 
was  upon  this  ground,  as  we  read  and  un- 
derstand the  opinions  in  these  cases,  in  con- 
nection with  the  facts,  that  the  inchoate 
rights  of  the  tunnel  claimants  to  such  lands 
were  predicated,  and  by  virtue  of  which, 
when  discovered  on  the  line  of  the  tunnel, 
they  become  absolute. 

On  the  subject  under  consideration  one 
further  question  needs  to  be  determined, 
namely.  Has  appellant  a  right  of  way  for  its 
tunnel  through  the  territory  of  appellee?  It 
is  contended  by  counsel  for  appellant  that 
under  |  2338,  U.  S.  Rev.  Stat  and  §  3141, 
Mills' Anno.  Stat.,  it  is  entitled  to  such  right. 
The  first  of  these  sections  provides  that,  in 
the  absence  of  necessary  legislation  by  Con- 
press,  the  legislature  of  a  state  may  provide 
Tules  for  workinc;  mines  involving  easements, 
drainage,  and  other  necessary  means  to  their 
complete  development,  and  that  these  con- 
ditions shall  be  fully  expressed  in  the  pat- 
ent The  section  of  Mills  referred  to  pro- 
rides  that  a  tunnel  claim  located  in  accord- 
ance with  its  provisions  shall  have  the  right 
of  Way  through  lodes  which  may  lie  in  its 
course;  but  it  will  be  observed  that  this  sec- 
tion only  refers  to  tunnels  located  for  the 
purposes  of  discovery,  and,  if  any  of  its  pro- 
risioos  are  still  in  force,-^which  appears  to 
he  doubted  in  Ellet  v.  Camphell,  18  Colo. 
510,  33  Pac.  521 — they  can  have  no  applica- 
tion to  the  case  at  bar,  because  the  section  of 
the  Revised  Statutes  only  provides  for  ease- 
neots  for  tJie  development  of  mines,  and  the 
SMtioQ  of  Mills  relied  upon  does  not  attempt 
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to  confer  any  such  rights,  but  is  limited  to 
the  one  purpose  of  discovery.  In  this  re- 
spect it  has  been  clearly  superseded  by  the- 
act  of  Congress;  so  that,  if  appellant  is  en- 
titled to  the  right  claimed,  it  must  attach  by 
virtue  of  some  provision  of  this  act. 

Miniug  rights  are  statutory,  but  not 
purely  so.  They  relate  to  real  estate,  and 
such  rights  as  are  not  defined  or  limited  by 
statute  are  still  controlled  by  the  rules  of  the 
common  law.  Such  rights  as  are  conferred 
by  a  valid  prior  location,  so  long  as  it  re- 
mains in  full  force  and  effect,  arfi  preserved 
from  invasion,  and  cannot  be  infringed  upon, 
or  impaired  by  subsequent  locations  (Lind- 
ley,  Mines,  §  363),  and  are  as  fully  protected 
under  the  rules  of  the  common  law  as  any 
other  classes  of  real  estate.  Under  the  stat- 
utes the  subsequent  locator  has  no  right  to- 
penetrate  a  senior  valid,  subsisting  location 
underneath  its  surface  boundaries  extended' 
downward  vertically,  except  for  the  purposes 
specified  in  the  mining  laws.  We  will  not 
undertake  to  specify  what  these  exceptions 
may  be,  but,  so  far  as  they  are  not  fixed  by 
statute,  the  possession  and  enjoyment  of  the 
ground  underneath  the  surface  of  a  valid, 
subsisting  location  cannot  be  invaded.  These 
exceptions  do  not  include  a  right  to  drive  a 
tunnel  through  such  a  location  for  the  pur- 
poses of  discovery. 

We  are  not  aware  that  the  precise  ques- 
tions presented  for  our  determination,  which 
we  have  designated  as  proposition  second  in 
the  former  part  of  this  opinion,  have  ever 
been  passed  upon  by  an  appellate  court.  In 
the  case  of  Stratton  v.  Gold  Sovereign  Min. 
d  T.  Co.  1  Denver  Leg.  Adv.  350,  in  which 
case  complainant  brought  an  action  to  re- 
strain defendants  from  extending  a  tunnel 
through  the  claim  of  the  former,  which  had 
been  located  prior  to  the  date  of  the  tunnel 
site,  the  defendants  answered  that  they  were 
driving  such  tunnel  for  the  avowed  purpose 
of  discovering  and  claiming  blind  veins  with- 
in the  territory  of  complainant's  claims. 
Complainant  applied  to  Judge  Hallett  for  a 
temporary  injunction,  which  he  granted,  and, 
in  the  course  of  his  opinion,  said :  "Chapter 
6  of  the  Revised  Statutes  provides  for  three 
kinds  of  locations  on  the  public  mineral 
lands,  which,  in  common  speech,  are  called 
Mode  locations,'  'tunnel  locations,'  and 
'placer  locations.'  When  a  location  has  been 
properly  made  in  either  class,  and  so  long 
as  it  shall  be  fully  maintained  by  use  and 
enjoyment,  or  by  patent,  the  territory  em- 
braced in  such  location  is  not  subject  to 
adverse  location  b^  a  claimant  of  the  same 
class  or  any  other  class.  The  reason  is  that 
the  territory  covered  by  such  location  has 
been  severed  from  the  public  domain,  and 
has  become  private  property,  which  is  no 
longer  open  to  a  new  appropriation."  Our 
construction  of  §  2323  is  that  a  tunnel  site 
can  only  embrace  unappropriated  public  do- 
main, and  that  under  it  no  rights  are  con- 
ferred to  extend  a  tunnel  through  previous 
valid,  subsisting  locations.  From  the  rec- 
ord before  us,  appellant  had  no  right  to  in- 
vade the  premises  of  appellee  through  its 
tunnel,  and,  in  the  absence  of  any  proof  to 
the  contrary,  the  presumption  attaches  that 
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.all  TeinB  discovered  in  that  part  of  its  tun- 
nel under  appellee's  claims  belong  to  the  lat- 
ter {Wakeman  v.  Norton,  24  Colo.  192,  49 
Pac.  283 ) ;  and  the  judgment  of  the  court 
that  appellee  was  the  owner  of  these  veins, 
■  and  enjoining  appellant  from  further  extend- 
ing its  tunnel  into  or  using  that  portion  of 
it  under  the  claims  of  appellee,  is  correct. 

The  final  question  passed  upon  by  the  trial 
« court  under  the  stipulation  relates  to  the 
•offer  of  appellant  to  prove  that  at  the  time 
of  the  location  of  its  Ithica  tunnel  site  no 
■ore  had  been  discovered  in  the  Monarch  and 
Mammoth  Pearl.  This  offer  was  denied.  At 
the  time  the  tunnel  site  was  located,  and 
work  commenced  thereon,  receiver's  receipts 
had  been  obtained  for  these  claims,  upon 
which  patents  subsequently  issued.  These 
evidences  of  title  took  effect  by  relation  as 
of  date  of  the  location  of  the  respective 
claims.  Lindley,  Mines,  §  783.  As  against 
a  collateral  attack,  the  action  of  the  land 
department  in  issuing  such  patents  conclu- 
sively settled  that  all  steps  necessary  to  con- 
stitute a  valid  location  of  these  mining 
claims  had  been  taken,  which  included  the 
discovery  of  mineral.  This  question  has 
been  so  frequently  decided  that  we  do  not 
deem  it  neoepsary  to  discuss  it.  Id.  §  777; 
Davi^  V.  Weihhold,  139  U.  S.  607,  35  L.  ed, 
238,  11  Sup.  Ct.  Rep.  628;  Poire  v.  Wells,  6 
Colo.  406;  Justice  Min.  Co.  v.  Lee,  21  Colo. 
260,  40  Pac.  444;  8t.  Louis  Smelting  &  Ref. 
Co.  V.  Kemp,  104  U.  S.  036,  26  L.  ed.  875: 
Steel  V.  St.  Louis  Smelting  d  Ref.  Co.  106 
U.  S.  447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389. 
It  is  contended  on  behalf  of  appellant  that 
this  principle  is  not  applicable  as  between 
tunnel-site  and  lode  locations,  because  its 
Tights  were  not  involved  in  the  patent  pro- 


ceedings. As  to  inchoate  rights  which  at- 
tach to  a  tunnel  location,  this  may  be  true, 
but  it  had  none,  unless  it  successfully  at- 
tadced  the  title  of  appellee  in  apt  time,  for 
the  location  of  appellee's  claims  was  prior 
to  the  location  of  the  tunnel  site.  At  the 
time  of  that  location,  receiver's  receipts  had 
issued  upon  the  Mammoth  Pearl  and  Mon- 
arch. We  cannot  understand  how,  upon  any 
possible  theory,  the  rule  announced  is  not 
applicable  as  between  a  tunnel-site  location 
over  a  prior  lode  location  upon  which  a  pat- 
ent has  already  issued.  So  long  as  the  title 
to  the  claims  of  appellee  was  only  evidenced 
by  receiver's  receipt,  it  was  still  subject  to 
an  attack  in  a  way ;  but,  when  patent  finally 
issued  upon  these  claims,  it  conclusively 
settled,  as  against  the  junior  location  of  ap- 
pellant's tunnel  site,  that  all  steps  necessary 
to  constitute  a  valid  location  of  appellee's 
claims  had  been  taken. 

Errors  are  assigned  upon  the  action  of  the 
court  below  in  denying  appellant's  petition 
to  remove  the  cause  to  the  circuit  court  of 
the  United  States  for  the  district  of  Colo- 
rado. No  argument  is  made  on  this  assign- 
ment, and  we  therefore  decline  to  consider  or 
pass  upon  it. 

A  further  error  assigned  and  argued  by  ap- 
pellant is  that  the  court  erred  in  overruling 
its  motion  for  leave  to  develop  the  blind 
veins  in  its  tunnel  within  the  lines  of  appel- 
lee's claims  for  the  purpose  of  establishing 
their  character.  Its  acts  in  attempting  to 
initiate  title  to  these  veins  was  a  trespass, 
which  it  was  not  entitled  to  continue  under 
any  leave  of  court. 

This  disposes  of  all  the  questions  argued, 
and,  finding  no  error  in  the  record,  the  judg- 
ment of  the  District  Court  is  affirmed. 
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1.  A  IwL^w  preserlbliiflr  tbe  form  of 
pleadlngTM  will  apply  to  all  pleadings  filed 
after  its  enactment,  although  the  action  Is 
begun  before  that  time. 

2.  A  cross  bill  or  counterclaim  settlnar 
up  a  forfeiture  of  a  contract,  or  seek- 
In  ar  speclllc  perfornmnce  of  the  contract, 
where  the  suit  is  for  an  injunction  to  pre- 
Tent  interference  with  business  by  the  en- 
forcement of  a  penal  ordinance,  and  sets  out 
the  contract  as  evidence  of  the  right  to  carry 
on  the  business,  but  seeks  no  relief  upon  it, 
cannot  be  sustained  under  equity  practice,  or 
under  Code  provisions  authorizing  a  counter- 
claim on  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 


plaint, or  connected  with  the  subject  of  the 
action. 

3.  A  -vrater  company  liavlngr  a  contract 
rlii-ht  to  lay  -vrater  mains  and  pipea 
In  city  streets,  and  to  distribute  and  sell 
water,  ice,  etc.,  as  it  may  deem  fit,  is  excepted 
from  the  regulation  of  prices  by  ordinance 
under  authority  of  Laws  1807,  p.  124,  by 
virtue  of  a  proviso  that  the  act  "shall  not 
affect  any  contract  now  existing."  since  the 
rights  and  privileges  granted  by  the  contract 
include  the  right  to  fix  the  price  at  which  the 
company  will  sell  the  water. 

4.  Providing  an  adeqnate  supply  at 
^vater  for  municipal  and  domestic  purposes 
in  one  of  the  commilnities  of  a  county  is  a 
matter  pertaining  to  the  interests  of  the 
county,  and  is  a  legitimate  county  pur]K>se, 
within  the  meaning  of  Comp.  Laws  1897,  S 
604.  par.  5,  empowering  coimty  commission- 
ers to  have  the  management  of  the  interests 
of  the  county,  and  §  651,  par.  4,  giving  a 


Note. — As  to  injunction  to  prevent  the  en- 
forcement of  an  ordinance  or  statute,  see  Rush- 
vllle  V.  Rushvllle  Natural  Gas  Co.  (Ind.)  15  L. 
R.  A.  321 ;  South  Covington  ft  C.  Street  R.  Co. 
V.  Berry  (Ky.)  15  L.  R.  A.  604:  Georgia  Pack- 
ing Co.  v.  Macon  (C.  C.  S.  D.  Ga.)  22  L.  R.  A. 
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775;  Deems  v.  Baltimore  (Md.)  26  L.  R.  A. 
641 ;  Farmer  v.  St.  Paul  (Minn.)  33  L.  R.  A. 
199;  Plumb  v.  Christie  (Ga.)  42  L.  R.  A.  181  : 
Cicero  Lumber  Co.  v.  Cicero  (III.)  42  L.  R.  A. 
696;  and  Chicago  r.  CoUIns  (III.)  49  L.  R.  A 
408. 
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cDDOty  power  **to  make  all  oontracts  and  do 
all  other  acta  In  reference  to  the  property  and 
concerns  necessary  to  the  exercise  of  its  cor- 
porate or  administratiye  powers.*' 

S.  All  prl-v-ileares  or  franclilBea  grranted 
by  «ny  mmilclpal  corporation  are 
made  absolutely  valid  after  six  years  from 
the  date  of  the  grant,  by  act  February  23, 
1803;,  unless  salt  to  vacate  or  annul  them  Is 
broo^t  within  alx  months  after  the  passage 
of  the  act. 

^  A  "vrater  compaay's  coiupllanee  vrltli 
the  eondltlons  of  Its  contract  in  not 
a  eoadltlon  of  its  right  to  relief  by  Injunc- 
tion against  interference  with  the  contract 
by  city  ordinances,  where  the  contract  has 
not  been  forfeited  and  canceled,  but  remains 
valid. 

7.  The  lesrlslatare  cannot  conatlta- 
tloaally  deleirntc  the  poorer  to  fix 
prices  at  which  water  shall  be  sold  in  a  city, 
to  the  authorities  of  the  city,  which  is  itself 
a  consumer  either  in  its  municipal  capacity 
or  through  Its  inhabitants,  without  some  pro- 
Tlflon  for  a  Judicial  iUTestigation  of  the  rea- 
«>nablene8s  of  the  rates  fixed  by  such  author- 
ities. 

(January  16,  1900.) 

iPPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  San  Miguel 
County  in  favor  of  plaintiff  in  a  suit  to  en- 
join defendants  from  enforcing  an  ordinance 
atablishin^  rates  to  be  charged  by  plaintiff 
for  furnishing  a  water  supply.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

if esM-a.  IXTilliam  B.  Bunker,  Elisha  V. 
Lobs*  William  G.  Haydon,  and  Veeder 
^  Veeder,  for  appellants : 

The  legislature  in  the  exercise  of  its  sov- 
ereign powers  may  regulate  and  control  those 
corporations  or  individuals  whose  property 
13  deroted  to  the  public  use,  and,  as  an 
incident  of  such  right  of  control,  may  fix  rea- 
Moable  rates  to  be  charged  by  such  com- 
plies or  individuals  for  the  use  of  their 
property  or  the  water  furnished  by  them. 

i'unn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77  ; 
Spring  Valley  Watenoorks  v.  Schottlcr^  110 
f.  S.  347,  354,  28  L.  ed.  173.  176,  4  Sup.  Ct. 
Kep.  48;  Georgia  R.  d  Bkg.  Co,  v.  Smith,  128 
I*.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47. 

This  right  of  control  may  be  exercised  di- 
rectly by  the  legislature  itself,  fixing  the 
nt«s,  or  the  right  may  be  delegated  by  th^ 
legislature  to  some  municipal  corporation, 
or  to  some  body  created  for  that  purpose. 

Dill.  Mun.  Corp.  $  558;  8t.  Louis  v.  Bell 
^tkpK  Co.  96  Mo.  623,  2  L.  R.  A.  278,  10  S. 
W.  197. 

I^e  plaintiff  is  here^asking  that- the  court 
ct/inpel  by  injunction  the  defendants  to  com- 
ply with  the  terms  of  a  contract,  with  none 
of  the  provisions  of  which  plaintiff  has  com- 
plied. 

^uity  will  not  interfere  to  help  the  negli- 
gent party. 

1  Story,  Eq.  Jur.  8  736;  3  Pom.  Eq.  Jur. 
24  cd.  \  1407 ;  High.  Inj.  3d  ed.  S  929;  Ferrel 
V.  TToodtcart/,  20  Wis.  459. 

Plaintiff,  having  violated  its  part  of  the 
^^trtct,  does  not  come  into  equity  with 
dean  hands. 
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1  Pom.  Eq.  Jur.  2d  ed.  S  400;  High,  Inj. 
3d  cd.  §  1119. 

Before  plaintiff  would  be  entitled  to  the 
relief  sought  it  would  be  necessary  for  him 
to  show  that  the  action  of  defendants  in 
some  way  affected  or  impaired  their  con- 
tract. 

The  court  will  not  presume  that  the  ac- 
tion of  defendants  "affects"  a  contract  with- 
out some  affirmative  showing  of  that  fact. 

Ogden  v.  Saunders^  12  Wheat.  213,  6  L. 
ed.  606. 

Unless  the  rates  as  fixed  by  defendants  are 
less  than  the  rates  in  municipalities  similar- 
ly situated,  the  contract  of  plaintiff  is  not 
"affected"  or  impaired,  and  it  matters  not 
how  ^uch  lower  these  rates  may  be  than 
those  now  charged  by  plaintiff. 

Leadville  Water  Co,  v.  Leadville,  22  Colo. 
297,  45  Pac.  362:  Fogg  v.  Blair,  139  U.  S. 
118,  35  L.  ed.  104,  11  Sup.  Ot.  Rep.  476; 
Lumlcy  v.  Wabash  R,  Co,  71  Fed.  Rep.  21 ; 
Pullman's  Palace  Car  Co,  v.  Missouri  P.  R, 
Co,  116  U.  S.  587,  29  L.  ed.  499,  6  Sup.  Ot 
Rep.  194;  Kellogg  v.  New  Britain,  62  Ooim, 
232,  24  Atl.  996;  N,  M.  Code  Civ.  Proc.  9 
32;  Estee,  PI.  3d  ed.  S9  184,  185. 

Plaintiff  must  aver  performance  of  the 
contract  on  its  part,  as  a  condition  to  its  al- 
leged right  to  enjoin  defendant. 

High,  Inj.  §  1119;  Capital  City  Water  Co, 
V.  t^tate  ecc  rel.  Macdonald,  105  Ala.  406,  29 
L.  R.  A.  743,  18  So.  62. 

The  law  authorizing  the  city  councils  to  fix 
rates  does  not  provide  for  any  notice  to  the 
companies  for  whom  rates  are  to  be  fixed; 
and,  in  the  absence  of  such  a  provision  in 
the  statute,  the  court  should  not  require  it 
to  be  given. 

Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 82  Cal.  286,  6  L.  R.  A.  756,  22  Pac.  910, 
1046;  Des  Moines  v.  Des  Moines  Water- 
works Co,  95  Iowa,  348,  64  N.  W.  275;  Ban 
Diego  Land  Je  Town  Co,  v.  "National  City,  74 
Fed.  Rep.  79;  Leadville  Water  Co,  v.  Lead- 
ville, 22  Colo.  297,  45  Pac.  365. 

The  contract  of  plaintiff  is  null  and  void 
for  lack  of  any  authority,  either  express  or 
implied,  in  tlie  board  of  connty  oonunission- 
ers  to  make  such  a  contract. 

If  the  power  sought  to  be  implied  is  one 
foreign  to  the  purposes  for  which  the  corpo- 
ration is  created,  then  it  cannot  be  implied. 

Dill.  Mun.  Corp.  4th  ed.  S  23;  Clairhorne 
County  V.  Brooks,  111  U.  S.  400,  28  L.  ed. 
470,  4  Sup.  Ct.  Rep.  489;  Mintum  y:  La  Rue, 
23  How.  435,  16  L.  ed.  574;  National  Foun- 
dry d  Pipe  Works  v.  Oconto  Water  Co,  52 
Fed.  Rep.  29;  St,  Louis  v.  Bell  Teleph,  Co, 
96  Mo.  623,  2  L.  R.  A.  278,  10  S.  W.  197 ; 
Detroit  Citizens*  Street  R.  Co.  v.  Detroit  R. 
Co,  171  U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct 
Rep.  732. 

The  contract  of  plaintiff  is,  its  terms  and 
the  surrounding  circumstances  considered, 
in  practical  operation  and  legal  effect  a  mo- 
nopoly, and  so  void. 

Brenham  v.  Brenham  Water  Co,  67  Tex. 
550,  4  S.  W.  143;  State  ex  rel,  Atty,  Gen, 
v.  Cincinnati  Gaslight  d  Coke  Co.  18  Ohio 
St.  202;   Garrison  y.  Chicago,  7  Biss.  486, 
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Fed.  Caa.  No.  5,255;  Illinois  d  St.  L.  R,  & 
Canal  Co.  v.  Bt.  Louis,  2  Dill.  84,  Fed.  Cas. 
No.  7,007 ;  Tfoitcich  OasUght  Co.  v.  Norwich 
City  Gas  Co.  25  Conn.  19;  ,  Chicago  v. 
Rnmpffy  45  III.  07,  92  Am.  Dec.  196;  State  ex 
rel.  Atly.  Gen.  v.  Columbus  Gaslight  do  Coke 
Co.  34  Ohio  St.  581,  32  Am.  Rep.  390. 

This  contract  is  void  because,  if  it  has  the 
force  and  effect  which  plaintiff  contends  for 
it,  it  illegally  suspends  the  exercise  and  ope- 
ration of  the  legislative  and  other  powers  of 
*thp  board  of  county  commissioners,  and  of 
its  successor  in  the  municipality  of  Las  Ve- 
gas, the  city  council  of  Los  Vegas,  for  fifty 
years. 

Garrison  v.  Chicago,  7  Bis*.  485,  Fedk  Cas. 
No.  6,  255.  ' 

That  part  of  it  which  attempts  to  fix  the 
standard  by  which  rates  are  to  be  established 
is  void.  It  is  so  indefinite,  impracticable, 
and  unreasonable  in  the  method  prescribed 
as  to  be  impossible  of  performance. 

Des  Moines  v.  Des  Moines  Waterworks  Co. 
95  lowu,  348,  64  N.  W.  269 ;  Leadvillc  Wa- 
ter Co.  V.  Leadville,  22  Colo.  297,  45  Pac. 
362. 

What  would  be  a  reasonable  rate  accord- 
ing to  the  standard  fixed  by  the  contract 
when  the  company  was  first  organized  and 
liad  few  consumers  would  be  an  excessive 
and  exorbitant  rate  after  a  number  of  years, 
when  tlie  size  of  the  town  and  the  number  of 
consumers  had  doubled  and  tripled,  and  the 
facilities  for  operation  and  sale  had  in- 
creased. Thus,  from  time  to  time  these 
rates  would  need  to  be  adjusted. 

This  left  a  reserved  power  of  control  in 
the  sovereignty,  and  the  legislature  was  free 
to  act  and  step  in  and  say  who  should  deter- 
mine the  matter  of  reasonable  rates. 

Stone  V.  Farmers'  Loan  d  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ot  Rep.  334,  388, 
1191;  Winchester  d  L.  Turnp.  Road  Co.  v. 
CVo/rfon,  98  Ky.  739,  33  L.  R.  A.  177,  34  S. 
W.  518;  Gri/Ttn  v.  Goldshoro  Watei'  Co.  122 
N.  C.  206,  41  L.  R.  A.  240,  30  S.  E.  319. 

The  word  "affect"  is  used  as  synonymous 
with  "impair." 

13  Am.  &,  Eng.  Enc.  Law,  p.  703;  Mycr, 
Vested  Rights,  §  1072;  Des  Moines  v.  Des 
Moinfs  Watcncorks  Co.  95  Iowa,  348,  64  N. 
W.  274. 

The   legislature   intended    some  material 
affecting"  or  "impairment,"    by    the  lan- 
guage used. 

Eduxn-ds  v.  Kearzey,  96  U.  S,  595,  24  L. 
ed.  793. 

A  statute  of  limitations  does  not  run 
against  the  public,  and  where  rights  of  a 
public  nature  are  involved  such  rights  can 
never  be  prejudiced  by  mere  lapse  of  time. 

Com.  V.  Alburger,  1  Whart.  469;  Dill. 
Mun.  Corp.  §  533;  13  Am.  &  Eng.  Enc.  Law, 
p.  714. 

When  this  statute  was  enacted  the  six 
years  had  already  long  since  passed,  but  it 
wap  attempted  to  cut  off  the  right  to  bring 
suit  in  such  cases  by  limiting  the  time  to 
six  months  after  the  passage  of  the  act. 

Where  the  legislature  can  change  the  pe- 
riod of  the  statute  of  limitations,  they  must 
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allow  a  reasonable  time  after  the  passage  of 
the  act  within  which  to  bring  suit  in  casea 
where  the  btatute  has  already  run. 

Pei'cles  V.  Watertown.  6  Biss.  79,  Fed. 
Cas.  No.  10,980;  Koshkonong  v.  Burton,  104 
U.  S.  668,  26  L.  ed.  886;  Hashrouck  v.  Milr 
waukee,  13  Wis.  52,  80  Am.  Dec.  718. 

The  legislature  could  not  validate  a  pro- 
cedure void  for  want  of  power  to  make  it. 

Hashrouck  v.  Milwaukee,  13  Wis.  42,  80 
Am.  Dec.  718;  Strosser  v.  Fort  Wayne,  100 
Ind.  443;  New  York  d  0.  Midland  R.  Co\  v. 
Tan  horn,  57  N.  Y.  473 ;  Tifft  v.  Buffalo,  82 
N.  Y.  204;  Myer,  Vested  Rights,  §S  490,  491, 
697. 

Messrs.  Frank  Springer  and  Andrieua 
A.  Jones,  for  appellee: 

Assuming  the  same  to  be  valid,  the  action 
of  the  city  council  did  affect  the  contract  of 
December  20,  1880. 

Santa  Aiui  'Water  Co.  v.  San  BuCTiaventu- 
ra,  56  Fed.  Rep.  345. 

Whether  valfd  or  invalid  it  was  not  the 
intention  of  the  legislature  to  affect  or  inter- 
fere with  the  contract  of  December  20,  1880. 
Without  the  proviso  the  act  in  question 
could  never,  by  reason  of  the  Constitution, 
impair  the  obligation  of  any  existing  con- 
tract. With  the  proviso  the  act  did  not  af- 
fect any  existing  contract. 

There  is  a  vast  difference  between  a  con- 
tract and  the  obligations  of  the  contract. 

Sturges  v.  Crowninshield,  4  Wheat.  197, 
4  L.  ed.  549;  Ogden  v.  Saunders,  12  Wheat. 
256.  6  L.  ed.  620;  Watson  v.  Mercer,  8  Pet. 
110,  8  L.  ed.  884. 

The  contract  of  December  20,  1880,  was  a 
valid  and  legal  obligation  at  the  time  of-  its 
execution. 

The  legislature  had  a  right  to  confer  upon 
county  boards  powers  sufficient  to  warrant 
the  making  of  this  contract. 

4  Am.  &  Eng.  Enc.  Law,  p.  377 ;  Nichol  v. 
Nashville,  9  Humph.  258;  State  ex  rel.  Copes 
V.  Charleston,  10  Rich.  L.  491 ;  Folsom  v. 
Toirnship  Ninety  Six,  159  U.  S.  628,  40  L. 
ed.  284.  16  Sup.  Ct.  Rep.  174. 

The  construction  placed  upon  these  stat- 
utes, and  the  circumstances  and  conditions 
existing  in  the  territory  at  the  time  of  their 
enactment,  should  be  considered. 

h^hcrwiny.   Bughee,   16  Vt.   444;    1    Dill- 
»jVIun.  Corp.   2d  ed.   §   58;    Van  Hostrup  v. 
Madison  City,  1  Wall.  297,  17  L.  ed.  539. 

All  question  as  to  the  validity  of  the  con- 
tract of  1880  has  been  removed  by  the  legis- 
lature. 

N.  M.  Act  February  23,  1893. 
When 'this  act  was  passed,  the  period  of 
limitation  fixed  by  it  had  run  twice  over  in 
favor  of  the  franchise  granted  to  the  Apua 
Pura  Company.  If  ground  existed  for  an 
attack  upon  that  franchise,  public  notice 
was  given  by  the  act  itself,  to  all  persons  au- 
thorized to  do  so,  to  bring  their  action  to 
test  the  question  within  six  months.  Fail- 
ing in  this,  not  only  was  their  right  to  call 
it  in  question  by  suit  forever  barred,  but,  by 
express  legislative  declaration,  the  franchise 
of  the  Agua  Pura  Company  waa  thenoefortU 
to  be  deemed  valid  in  all  respects. 
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This  act  applies  to  the  franchises  granted 
by  counties. 

15  Am.  &  Eng.  Enc.  Law,  p.  053 ;  2  Bou- 
Tier,  Law  Diet  p.  201 ;  2  Kent,  CJom.  p.  275; 
Walker,  American  Law,  §  92;  Winspewr  r. 
Holmau  Dint.  Ttop.  37  Iowa,  542;  Zoioa  R, 
Land  Co,  v.  Carroll  County,  39  Iowa,  i51; 
WeMt  Bend  Twp,  v.  Munch,  52  Iowa,  132,  2 
y.  W.  1047;  Vurry  v.  Siouw  City  Dist,  Twp. 
02  Iowa,  102,  17  N.  W.  191 ;  Dowlan  v.  Sib- 
k^  County,  3tt  Minn.  430,  31  N.  W.  517; 
atate  ex  rel,  Chouteau  v.  Leffingwell,  54  Mo. 
475;  Folsom  v.  Township  Ninety  Six,  159 
U.  S.  628,  40  L.  ed.  284,  16  Sup.  Ct  R^. 
174;  Levis  v.  Pima  County,  155  U.  S.  57,  39 
L  ed.  08,  15  Sup.  Ct.  Rep.  22. 

Afisuming  that  the  city  council  had  the 
right  to  regulate  the  rates  of  the  water  com- 
pany in  some  form,  the  one  adopted  was  not 
legal. 

Chicago,  M.  d  8t,  P,  R,  Co,  v.  Minnesota, 
134  U.  S.  452,  33  L.  ed.  977,  3  Inters.  Com. 
Ecp.  209,  10  Sup.  Ct.  Rep.  462,  702;  Cleve- 
land  Gaslight  ds  Coke  Co.  v.  Cleveland,  71 
Fed.  Rep.  614. 

Parker,  J.,  delivered  the  opinion  of  the 
eoart: 

This  is  an  appeal  from  the  judgment  of 
the  district  court  of 'the  fourth  judicial  dis- 
trict, granting  and  making  perpetual  an  in- 
junction, against  appellants,  restraining  the 
enforcement  of  certain  ordinances  passed  by 
theou  The  case  was  heard  and  determined 
below  upon  bill,  answer,  and  cross  bill,  and 
demurrers  thereto;  and,  from  the  allega- 
tions and  admissions  in  the  pleadings,  it  ap- 
pears that  the  facts  of  the  case  are  as  fol- 
low*: 

The  Agua  Pura  Company,  plaintiff  below, 
ind  appellee  in  this  court,  was  duly  incorpo- 
rated under  the  laws  of  the  territory  of  New 
Mexico,  in  the  year  1880,  for  the  objects  and 
purposes,  among  other  things,  of  the  stor- 
age of  water  in  lakes,  reser\'oirs,  and  the  dig- 
png  of  wells  in  the  county  of  San  Miguel, 
aod  the  sale,  distribution,  and  disposition  of 
^ter  in  said  county  for  the  purposes  of  ir- 
rij^tion.  manufacturing,  and  for  domestic, 
fire  serrice,  municipal,  economic,  and  indus- 
trial purposes  generally.  Said  company, 
under  its  articles  of  incorporation,  was  au- 
thorixed  to  sue  and  be  sued,  to  hold  real  and 
Personal  property,  and  to  carry  on  the  busi- 
1MS&  of  supplying,  distributing,  and  selling 
«ater  through  mains  and  pipes.  Shortly 
tfter  its  incorporation,  to  wit,  on  December 
SO,  18S0,  a  contract  was  made  between  i^e 
^d  Ag[ua  Pura  Company  and  the  board  of 
cDonty  commissioners  of  the  county  of  San 
Miguel,  containing  the  following  provisions : 
'That  from  and  after  the  twentieth  day  of 
Dceenber,  jl,  d.  one  thousand  eight  hundred 
&Bd  eighty,  until  the  full  and  complete  ex- 
pintion  of  fifty  (50)  years,  the  said  the 
A^oa  Pura  Company  shall  have,  and  is  here- 
hf  panted,  the  privilege  and  right  to  lay 
vitn  main  and  pipe  near  to  and  along  the 
cooTie  of  the  Gallinas,  a  distance  of  6  miles 
^rom  its  northern  limits,  to  the  town  of  Las 
^cgu,  if  necessary  to  procure  a  sufficient 
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supply  of  pure  water;  to  erect,  maintain, 
and  operate  all  buildings,  machinery,  and 
other  works  which  are  or  may  become  neces- 
sary for  the  purposes  contemplated  in  their 
organization,  to  wit:     For  the  purpose  of 
storage  of  water  in  lakes,  reservoirs,  and  the 
digging  of  wells  in  the  county  of  San  Migu- 
el; the  sale,  distribution,  and  disposition  of 
water  in  said  county  for  the  purpose  of  irri- 
gation, manufacturing,  and  for  domestic,  fire 
service,  municipal,  economic,  and  industrial 
purposes    generally;    the   sale,   disposition, 
granting,   leasing,   and    transfer   of  water 
rights   and   water   privileges;    the   cutting, 
storage,  sale,  distribution,  and  disposition  of 
ice;  for  the  purchase  and  acquiring  of  real 
estate,  machinery,  and  other  property,  real, 
personal,  or  mixed.     For  the  business  end 
purposes  aforesaid,  and  for  the  operation 
and   running   of   the   machinery   connected 
therewith,  to  levy,  charge,  collect  rents  for 
any  of  the  privileges  herein  acquired,  and 
generally  to  do  and  perform  all  other  things 
necessary  or  requisite  to  carry  into  effect 
the  purposes  and  objects  aforesaid,  and  as 
are  provided  by  law,  within  the  limits  of  the 
town  of  Las  Vegas  and  its  suburbs,  county 
and  territory  aforesaid,  to  lay  water  mains 
and  pipes  under  and  along  any  and  all  the 
streets  of  said  town  and  its  suburbs  for  the 
purpose  of  distributing  water    throughout 
said  town  and  its  suburbs,  and  to  sell  said 
water  to  all  persons,  bodies,  corporations,  so- 
cieties, and  ilrm»  desiring  to  purchase  and 
use  the  same.     That  the  said  company  shall 
have,  and  it  is  hereby  granted,  the  privil^e 
and  license  to  sell  and  dispose  of,  as  it  may 
deem  fit,  the  water,  ice,  etc.,  as  above  de- 
scribed, and  generally,  that  the  said  company 
shall  have  all  the  rights  and  privileges,  in- 
cluding the  right  to  buy,  hold,  sell,  and  con- 
vey* such  real  estate  as  is  nece&sary  for  the 
prosecution  of  their  business,  subject  to  the 
restrictions  of  these  articles  and  the  said 
order,  necessary  for  the  proper  and  suqcess- 
f  ul  prosecution  of  their  business  as  above  de- 
scribed in  the  town  of  Las  Vegas  and  its 
suburbs,  county  of  San  Miguel,  and  territory 
of  New  Mexico.    And  for  and  in  considera- 
tion of   the  permission   and  the  foregoing 
promises,  covenants,  and  agreements  entered 
into  on  the  part  of  the  board  of  county  com- 
missioners, the  said  Agua  Pura  Company, 
party  of  the  second  part,  does  hereby  prom- 
ise, covenant,  and  agree  to  and  with  the  said 
board  of  county  commissioners,  party  of  the 
first  part,  as  follows,  to  wit:     That  the  said 
company  will  not  charge  the  said  town  of 
Las  Vegas,  nor  any  person,  body,  corpora- 
tion, society,  or  firm,  more  than  the  rates 
usually  charged  and  paid  in  other  cities  in 
the  United  States,  under  like  conditions  and 
circumstances,  for  water,  and  like  and  simi- 
lar facilities  for  construction,  operation,  and 
sale.     That  within  six  months  from  the  date 
hereof  the  said  company  will  commence  ac- 
tual operation  witliin  said  town  of  Las  Ve- 
gas for  the  construction    of  the  necessary 
works  for  the  purpose  of  providing  a  water 
supply.    That  on  or  before  the  thirty-first 
day  of  October,  A.  D.  1881,  the  said  company 
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will  have  at  least  1  mile  or  more  of  distrib- 
uting water  main  or  pipe  laid  in  the  said 
town  of  Las  Vegas  or  its  suburbs,  ready  for 
use,  from  the  point  or  place  from  whence 
said  water  supply  is  distributed,  and  will  be 
ready  to  furnish  water  along  the  line  of  said 
mains  and  pipes  to  the  town  of  Lajs  Vegas, 
and  to  all  persons,  bodies,  corporations, 
firms,  or  societies  desiring  to  purchase  and 
use  the  same ;  that  within  a  reasonable  time 
thereafter  the  said  company  will  lay  pipe, 
distribute  and  sell  water,  on  any  and  all  the 
streets,  respectively,  of  said  town  of  Loa  Ve- 
gas, so  far  as  there  may  be  any  reasonable 
demand  for  such  water  on  said  streets,  or 
any  of  them.  And  that  the  said  company 
will  at  all  times  furnish  a  full  and  sufficient 
supply  of  good  water,  and  pure  as  the  natur- 
al sources  from  which  it  must  be  drawn  will 
permit,  to  meet  the  reasonable  demands  of 
said  town  and  its  suburbs,  and  of  the  citi- 
zens thereof,  on  the  conditions  herein  stated, 
unless  prevented  temporarily  by  unavoidable 
accidents,  or  causes  beyond  their  control." 
Under  said  contract  the  plaintiff  proceed- 
ed to  and  did  construct,  for  the  purposes  in 
said  contract  mentioned,  a  system  of  water- 
works, including  dams,  reservoirs,  a  main 
pipe  line  from  a  point  about  6  miles  north  of 
the  town  of  Las  Vegas  to  and  into  said  town, 
and  also  distributing  mains  and  'pipes 
throughout  what  was  then  the  town  of  Las 
Vegas  and  its  suburbs,  in  the  county  of  San 
Miguel  aforesaid,  and  has  since  then,  from 
time  to  time,  made  additions  to  said  plant. 
Plaintiff  has  ever  since  the  time  fixed  by 
said  contract  continuously  maintained  and 
operated  said  water  plant,  and  is  now  so 
operating  the  same;  and  in  the  process  of 
such  construction  and  operation  it  has  laid 
and  maintained  its  mains  and  pipes  near  to 
and  along  the  course  of  the  Gallinas  river, 
and  under  and  along  the  streets  of  said  town 
of  Ijas  Vegas  and  its  suburbs.  Since  the 
year  1881  plaintiff  has  continuously  engaged 
in  and  carried  on  the  sale,  distribution,  and 
disposition  of  water,  supplied  by  and 
through  its  pipes  and  mains  in  the  said  town 
of  Las  Vegas  and  its  suburbs,  for  the  domes- 
tic, municipal,  and  other  purposes  in  said 
contract  specified.  Plaintiff  has  sold  such 
water  for  such  charges  as  it  saw  fit.  Plain- 
tiff has  adopted  and  fixed  a  schedule  of  the 
rents  and  prices  charged  for  the  water  so 
supplied  by  it.  Said  contract  with  the 
board  of  county  commissioners  was  made  be- 
fore the  municipal  corporation  now  known 
as  the  "City  of  Las  Vegas"  was  organized  or 
ineorporated,  and  at  a  time  when  all  of  the 
territory  now  embraced  in  said  city  and  in 
the  then  town  of  Las  Vegas  and  its  suburbs 
was  under  the  municipal  control  of  the  said 
board  of  county  commissioners  of  San  Migu- 
el county,  there  being  no  town  or  city  gov- 
ernment within  any  part  of  such  territory. 
Long  subsequent  to  the  making  of  said  con- 
tract, and  the  construction  by  plaintiff  of 
its  dams,  reservoirs,  main  pipe  line,  and 
principal  distributing  pipe,  a  portion  of  the 
territory  which  at  the  date  of  said  contract 
WPS  known  as  the  **Town  of  Las  Vegas"  was 

60  L.  R.  A. 


incorporated  into  a  town  under  the  name 
and  style  of  the  "Town  of  East  Las  Vegas," 
and  afterwards  the  said  town  of  East  Las 
Vegas  was  erected  into  the  city  of  East  Las 
Vegas,  and  afterwards  the  name  of  the  said 
city  was  changed  to  the  "City  of  Los  Vecas." 
Ever  since  1881  plaintiff  has  been  suppiyin^! 
water  for  fire  service  aod  other  municipal 
purposes  for  the  territory  formerly  embraced 
in  the  town  of  Las  Vegas  and  its  suburbs, 
under  a  contract  therefor  with  the  said  board 
of  county  commissioners,  and  ever  since  the  or- 
ganization of  said  town  and  city  of  East  Las 
Vegas  it  has  been  supplying  water  for  addi- 
tional fire  service  to  said  town  and  city  un- 
der a  contract  with  the  trustees  and  proper 
municipal  authorities  of  said  town  and  city. 
On  June  17,  1897,  the  defendants,  constitut- 
ing the  city  council  of  the  city  of  Las  Ve- 
gas, claiming  to  act  under  and  by  virtue  of 
the  power  conferred  by  an  act  of  the  32d  leg- 
islative assembly  of  the  territory  of  New 
Mexico,  approved  March  18,  1897,  entitled 
"An  Act  to  Enable  Cities  and  Towns  to  Reg- 
ulate the  Prices  of  Gas,  Electric  Lights,  and 
Water,  Furnished  to  Either  Cities  or  Towns 
or  the  Inhabitants  Thereof/'  passed  a  reso- 
lution adopting  a  schedule  of  rates  for  wa- 
ter to  be  supplied  to  said  city  and  the  inhab- 
itants thereof  by  any' firm  or  corporation. 
The  rates  fixed  by  such  schedule,  as  to  the 
items   thereof    in   most  general   use,   were 
greatly    reduced    below    those    charged   by 
plaintiff.     Such  schedule  of  rates  was  adopt- 
ed by  defendants  without  notice  to  plaintiff. 
On  June  29,  1897,  the  said  city  council  of 
Las  Vegas  passed  an  ordinance  in  relation  to 
water  rates,  and  fixing  penalties  which  is  as 
follows : 

Ordinance  No.  86. 

An  ordinance  of  the  city  of  Los  Vegas,  re- 
lating to  water  rates  and  charges,  and  fix- 
ing penalties  for  excessive  charges  for  water, 
and  penalties  for  unlawfully  shutting  off 
water. 

Be  it  ordained  by  the  city  council  of  the 
city  of  Las  Vegas: 

Section  1.  If  any  corporation,  person,  in- 
dividual, or  water  company  shall  charge,  or 
demand  payment  of  any  citizen  of  the  city 
of  Las  Vegas,  for  water  or  for  any  supply 
or  use  of  water,  any  sum  in  excess  of  any 
rate  fixed  by  the  common  councyl  of  the  city 
of  Las  Vegas  for  such  water,  or  such  usi* 
thereof  or  supply  thereof,  such  person  mak- 
ing such  charge  or  demand,  or  any  individ- 
ual or  water  company  or  corporation  makinjr 
such  charge  or  demand,  shall  be  deemed  guil- 
ty of  violating  the  provisions  of  this  ordi- 
nance, and  shall  for  every  such  charge,  or 
demand,  be  liable  to  be  fined  on  conviction 
thereof  the  sum  of  not  less  than  $10  or  more 
tiian  $300  or  imprisoned  for  not  more  than 
thi-ee  months  in  the  discretion  of  the  court 
in  which  such  conviction  is  had. 

Sec.  2.  If  any  agent,  or  employee  ol  any 
corporation,  person,  individual,  ^  or  water 
company,  shall  demand  of  any  citizen  of  the 
city  of  Las  Vega«,  or  of  any  property  own- 
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er,  or  water  consumer,  of  such  cit^,  or  shall 
lake  or  receive  from  any  such  citizen,  prop- 
erty owner,  or  water  consumer,  any  sum  of 
money  for  water,  or  for  any  supply  or  use  of 
«'ater,  within  such  city,  any  sum  in  excess  of 
the  rate  or  rates  fixed  by  the  common  council 
of  the  city  of  Las  Vegas,  such  agent  or  em- 
ployee, or  person  so  taking  or  receiving  such 
sum  of  money  shall  be  deemed  guilty  of  a 
riol&ti<«  of  this  ordinance  and  on  conviction 
tliereof  shall  be  liable  to  be  fined  in  any  sum 
not  less  than  ten,  or  more  than  one  hundred 
dollars,  in  the  discretion  of  the  court  in 
which  such  oonviotion  shall  be  had. 

Sec  3.  If  any  corporation,  water  consum- 
er, person  or  individual,  or  any  agent  or  em- 
ployee of  such  corporation,  water  company, 
person  or  individual,  shall,  after  any  citizen 
or  property  holder,  or  water  consumer  of  the 
city  oi  Las  Vegas  shall  have  tendered  to 
iuch  water  company,  corporation,  person, 
individual  or  agent,  or  employee  of  such  wa- 
ter company,  corporation,  person  or  individ- 
ual, the  price  fixed  by  the  common  council 
of  the  city  of  Las  Vegas  for  water,  or  for 
the  supply  or  use  thereof,  within  the  said 
city  of  Las  Vegas,  turn  off  or  stop  such  wa- 
ter, in  that  event,  the  corporation,  water 
company,  person  or  individual,  employee  or 
agent  of  such  corporation,  water  company, 
person  or  individual  so  doing  shall  be  sub- 
ject, on  conviction  thereof,  to  a  fine  of  not 
less  than  $10  or  more  than  $300,  or  impris- 
onment not  to  exceed  sixty  days,  in  the  dis- 
cretion of  the  court  in  which  such  conviction 
may  be  had. 

Sec  4.  Any  citizen  of  Las  Vegas,  proper- 
ty holder  or  water  consumer,  shall  have  the 
right  to  tender  to  any  corporation »  water 
company,  or  to  the  agent  or  employee  of  any 
fcuch  corporation,  water  company,  or  per- 
son, supplying  water  or  the  use  thereof 
wi^in  the  city  of  Las  Vegas,  the  price  fixed 
by  the  city  council  of  the  city  of  Las  Vegas, 
for  such  water  or  the  use  thereof,  and  the 
right  to  demand,  on  such  tender,  that  the 
>^^teT  and  the  use  thereof  for  which  the 
iimount  so  tendered  would  pay,  at  the  rate 
fixed  by  said  city  council,  be  supplied  to  the 
person  making  such  demand  and  tender; 
and  in  all  cases  where  such  tender  is  made  it 
saall  be  the  duty  of  the  corporation,  water 
company,  agent  or  employee  to  whom  such 
tt'Dder  is  made,  to  supply  the  water  for 
which  such  tender  is  made,  and  on  failure  or 
refusal  so  to  do  the  corporation,  water  com- 
pany, person  or  agent  or  employee  so  fail- 
ing, shall  on  conviction  be  liable  to  be  fined 
in  the  sum  of  not  le«s  than  ten  dollars  nor 
more  than  three  hundred  dollars. 

Sec.  5.  This  ordinance  shall  be  in  force 
from  and  after  five  days  after  its  publica- 
tion. 

On  July  2,  1807,  public  notice  was  given 
by  defendants  that  printed  forms  and  the 
w*nicea  of  counsel  would  be  furnished  by  the 
city  of  Las  Vegas,  free  of  charge  to  the  cit- 
izens, to  prosecute  complaints  made  by  pri- 
vate parties  of  violation  of  the  foregoing  or- 
dinance. Thereupon,  on  July  13,  1897, 
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J  plaintiff  filed  its  bill  of  complaint  for  an  in- 
junction restraining  defendants  from  enforc- 
ing the  said  resolution  or  ordinance.  After 
a  hearing  of  both  parties,  a  temporary  in- 
junction was  granted.  Afterwards,  by  leave 
of  court,  plaintiff  amended  its  bill,  and  de- 
fendants interposed  a  demurrer  to  the 
amended  bill,  which  was  overruled.  De- 
fendants then  answered  the  bill,  and  also 
filed  a  cross  bill  and  counterclaim.  The  an- 
swer denied  the  validity  of  the  contract  of 
December  20,  1880,  as  well  as  its  legal  effect 
as  claimed  by  plaintiff;  denied  &at  acts 
done  by  plaintiff  were  done  under  or  by  vir- 
tue of  any  power  possessed  by  it  under  its 
articles  of  incorporation,  the  said  contract, 
or  any  lawful  authority;  alleged  that  plain- 
tiff's charges  for  water  were  not  reasonable, 
that  plaintiff  had  not  complied  with  the 
terms  and  provisions  of  said  contract,  either 
as  to  the  quality  or  quantity  of  water;  that 
the  rates  charged  by  plaintiff  for  water  are 
excessive  and  exorbitant;  that  the  rates 
fixed  by  the  defendants  are  not  less  than  the 
rates  charged  in  other  cities  of  the  United 
States  under  like  conditions  and  circumstan- 
ces with  the  city  of  Las  Vegas  and  its  sub- 
urbs. The  cross  bill  and  counterclaim,  after 
reciting  averments,  prayers,  and  purposes  of 
the  bill,  set  out  the  contract  of  December  20, 
1880,  and  then,  with  somewhat  greater  elab- 
oration, set  out>  in  substance,  the  same  al- 
legations as  were  contained  in  the  answer, 
charging  failure  on  the  part  of  plaintiff  to 
comply  with  the  terms  and  provisions  of 
said  contract,  and  its  failure  to  supply  wa- 
ter of  the  quality  or  in  the  quantity  provid- 
ed for  in  said  contract;  that  plaintiff  had 
charged  rates  for  water  which  are  excessive 
and  exorbitant,  and  that  the  rates  fixed  by 
the  city  council  are  reasonable,  and  not  less 
than  the  rates  charged  in  other  cities  of  the 
United  States  under  like  conditions  and  cir- 
cumstances ;  and  prayed,  in  the  first  part  of 
said  cross  bill  and  counterclaim,  that  the 
said  contract  be  decreed  to  be  of  no  force  and 
effect,  and  that  the  same  be  by  decree  of  the 
court  annulled,  set  aside,  and  vacated,  and 
that  the  cross  defendant,  the  Agua  Pura 
Company,  have  no  right  to  compel  the  en- 
forcement of  said  contract,  or  to  compel  the 
payment  of  water  rates  heretofore  fixed,  es- 
tablished, and  charged  by  it,  and  that  the 
said  corporation  have  no  exclusive  right  to 
the  use  of  the  streets  and  alleys  of  the  city 
of  Tias  Vegas  for  the  purpose  of  furnishing 
water  to  said  city  or  its  inhabitants:  and, 
in  the  second  part  of  said  cross  bill  and 
counterclaim,  prayed  for  a  dccro«  requiring 
the  said  cross  defendant,  so  long  as  it  should 
continue  to  maintain  its  water  system  and 
furnish  water  under  said  contract,  to  furnish 
to  the  city  of  Las  Vegas  and  its  suburbs, 
and  the  inhabitants  thereof,  a  full  and  suffi- 
cient supply  of  good,  pure,  and  wholesome 
water,  free  from  mud,  filth,  and  other  im- 
purities, and  to  enlarge  its  water  mains  and 
pipes  to  a  capacity  sufficient  to  furnish  at 
all  times  an  ample  supply  of  water  for  the 
uses  and  purposes  in  said  contract  stated, 
and  to  construct  and  maintain  sufilcicnt  and 
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proper  water  reservoirs,  filters,  and  settlers, 
and  to  reduce  its  water  rates  to  correspond 
in  amount  with  the  rates  charged  by  other 
cities  situated  similar  to  Las  Vegas,  and 
that  it  be  enjoined  from  enforcing  its  pres- 
ent water  rates  by  turning  off  water  from 
consumers  willing  to  pay  reasonable  rates, 
and  that  it  be  required  to  permit  the  munici- 
pal authorities,  at  reasonable  times,  to  ex- 
amine the  books  of  said  corporation,  to  as- 
certain therefrom  the  value  of  its  water  sys- 
tem, the  cost  of  operation,  and  the  revenue 
derived  therefrom,  and,  generally,  in  all  rft. 
spects  complained  of  in  the  cross  bill,  that 
said  corporation  be  compelled  on  its  part  to 
fully  perform  the  said  contract. 

Plaintiff  illed  a  demurrer  to  the  answer 
and  to  the  cross  bill  and  counterclaim  on  the 
following  grounds:  ''(1)  That  the  said  an- 
swer does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  defense  to  the  plaint i(T's 
complaint.  (2)  That  the  said  counterclaim 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  by  way  of  counterclaim 
against  the  plaintiff  in  this  suit.  (3)  That 
the  said  counterclaim  does  not  state  any 
cause  of  action  arising  out  of  transactious 
set  forth  in  the  complaint  as  the  foundation 
of  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  (4)  That  the  matters 
set  forth  in  said  counterclaim,  and  the  relief 
therein  sought  against  plaintiff,  are  not  ger- 
mane to  the  matters  set  iorth  in  the  original 
bill  of  complaint." 

Upon  the  hearing  the  demurrer  to  the  an- 
swer and  cross  bill  and  counterclaim  was 
sustained.  Defendants  and  cross  plaintiffs 
refused  further  to  answer  or  plead,  and  the 
court  rendered  judgment  making  the  injunc- 
tion perpetual.  From  this  judgment  de- 
fendants appeal  to  this  court.  Full  argu- 
ment was  heard  at  the  last  term,  and  elabo- 
rate briefs  were  filed  on  both  sides,  to  all  of 
which  the  court  has  given  the  attentive  con- 
sideration which  the  importance  of  the  ques- 
tion demands. 

In  order  to  simplify  the  statement  of  the 
conclusion  which  we  have  reached,  we  will 
first  consider  the  question  of  pleading  raised 
by  the  cross  bill  or  counterclaim.  This  pa- 
per contains  two  distinct  cross  bills,  with 
separate  averments  and  different  prayers  for 
relief,  Both  set  out  the  contract  of  1880. 
The  first  seeks  to  have  the  contract  forfeited 
for  breach  of  conditions  by  plaintiff.  The 
second  prays  for  a  decree  requiring  the  con- 
tract to  be  specifically  performed  by  plain- 
tiff. As  this  pleading  was  filed  after  the 
Code  of  Civil  Procedure  went  into  effect,  we 
think  it  should  have  been  in  the  form  of  a 
counterclaim,  simply,  and  that  the  cross  bill 
of  the  form  heretofore  known  in  equity  plead- 
ings is  no  longer  a  proper  pleading.  From 
the  title  given,  it  soenis  probable  that  coun- 
sel were  in  doubt,  since  the  action  was  be- 
gun before  the  Code  took  effect,  whether  they 
should  proceed  under  the  old  or  new  prac- 
tice. Waiving  the  matter  of  form,  however, 
we  think  the  same  principles  apply  to  it, 
whether  treat-od  as  a  cross  bill  or  counter- 
claim. It  is  well  settletl  in  equitv  practice 
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that  a  cross  bill  must  be  germane  to  the 
original  bill;   that  is,  it  must  be  brought 
touching  the  very  matters  in  question  in  the 
original  bill,  and  must  not  bring  in  new  is- 
sues which  would  constitute  the  subject  of 
an  independent  suit.    And  a  counterclaim, 
under    the    Code,    is  limited  to:     First,  a 
cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action;  sec- 
ond, in  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  con- 
tract, and  existing  at  the  commencement  of 
the  action.    ITie  manifest  object  of  the  ac- 
tion instituted  by  the  plaintiff,  and  the  only 
relief   sought,   was   to   prevent  interference 
with  its  business  by  the  enforcement  of  a 
pejial  ordinance.     It  was  not  suing  upon  the 
contract  of  1880,  or  asking  any  relief  under 
it.    True,  it  sot  out  the  contract,  as  evidence 
of  its  right  to  carry  on  the  business  in  which 
it  was  engaged,  but  it  sought  no  relief  found- 
ed upon  it.     The  chief  object  of  pleading  it, 
as  we  gather  from  the  whole  record,  was  to 
show  Uiat,  having  a  contract,  plaintiff  was 
protected  from  the  operation  of  the  statute 
authorizing  the  council  to  fix  rates,  by  the 
express    words    of    the    statute  itself.     It 
might  be  that,  by    reason  of  some  act  or 
omission    on   plaintiff's   part,   the    contract 
ought  to  be  declared  forfeited  for  breach  of 
condition,  or  the  water  company  ought  to  be 
required    by   decree   to   perform    some    act 
which  it  has  left  unperformed.     But  these 
were  judicial  questions  which  had  not  been 
raised  at  the  time  the  action  of  the  city  coun- 
cil was  taken.     They  were  determinable  only 
upon  the  proofs  after  due  hearing.     Such 
relief  as  was  asked  in  the  cross  bill  might 
eventually,  after  such  hearing,  be  granted, 
or  it  might  be  refused  for  want  of  suificient 
grounds.     But  it  must  be  clear  that,  pending 
the  determination  of  such  a  controversy,  the 
plaintiff  should  not  remain  subject  to  crim- 
inal  prosecution  for  exercising    rights   for 
which  it  might  ultimately  be  held  to  be  fully 
entitled.     In  otlier  words,  granting    the  ex- 
istence   and    validity  of  the  contract,    the 
plaintiff  was  entitled  to  carry  on  its  busi- 
ness under  it  without  interference  by  a  penal 
ordinance  until  it  should  be  declared  for- 
fcited  in  a  judicial  proceeding  brought  for 
that  purpose,  and  hence  would  be  entitled  to 
relief  by  injunction,  irrespective  of  any  such 
question.    As  to  whether  the  plaintiff  had 
any  rights  at  all  under  the  contract,  that 
question  would  fully  arise  under  the  allega- 
tions of  the  answer.     We  think,  therefore, 
that  the  demurrer  to  the  cross  bill  and  coun- 
terclaim was  properly  sustained. 

The  substantial  contention  in  this  ease 
arises  over  the  right  of  the  city  council  to 
fix  the  rates  at  which  water  shall  be  sold  for 
municipal  and  private  purposes,  and  to  com- 
pel the  acceptance  of  such  rates  by  parties 
selling  the  water,  under  penalty  of  Hnc  or 
imprisonment.  The  power  to  do  this  is 
claimed  by  the  city  council  under  an  act  of 
the  Icprislative  assembly  of  the  territory  of 
New  Mexico  approved  March  18,  1897,  found 
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in  chapter  57  of  the  Laws  of  1807,  p.  124, 
which  reads  as  follows :  "That  any  city  or 
town,  organized  and  existing  under  and  by 
Tirtue  of  the  laws  of  the  territory  of  New 
Mexico,  shall  have,  and  is  hereby  vested 
with,  the  power  to  regulate  by  resolution  or 
ordinance  the  prices  to  be  charged  by  any  in- 
dividual, firm,  copartnership,  or  corpora- 
tion, for  gas,  electric  lights,  and  water  fur- 
nished by  the  said  individual,  firm,  copart- 
nership, or  corporation  to  such  cities  or 
towns  of  this  territory  or  any  of  the  inhabi- 
tants, residents  therein:  provided,  Uiat  this 
«haJl  not  affect  any  contract  now  existing." 
The  plaintiff  sets  up  the  contract  of  Decem- 
ber 20,  1880,  and  claims  that,  by  reason  of 
the  existence  of  such  contract,  it  is  excepted 
from  the  operation  of  the  foregoing  act  of 
the  legislature,  by  the  express  terms  of  the 
proviso,  which  declares  that  the  act  "shall 
not  affect  any  contract  now  existing."'  This 
leads  at  once  to  the  inquiry  whether  there 
Tras  a  contract,  and,  if  so,  what  rights  did 
the  water  company  have  under  it  which 
might  be  affected  by  the  operation  of  the 
said  law?  The  contract  of  December  20, 
1880,  between  the  board  of  county  commis- 
sioners of  San  Miguel  county  and  the  Agua 
Pura  Company,  seems  to  be  plain  enough  on 
itj  face.  If  it  was  and-  is  a  valid,  subsist- 
ing contract,  there  can  be  no  doubt  that  un- 
der it  the  Agua  Pura  Company  had  and  still 
possesses  the  absolute  and  vested  right,  dur- 
ing the  term  of  such  contract,  to  lay  water 
mains  and  pipes  near  to  and  along  the 
course  of  the  Gallinas  river,  a  distance  of  6 
miies,  from  the  northern  limits  of  the  town 
of  Las  Vegas,  if  necessary  to  procure  a  suffi- 
cient supply  of  pure  water;  to  erect,  main- 
tain, and  operate  works  which  are  or  may 
become  necessary  for  the  purpose  of  the  sale, 
distribution,  and  disposition  of  water  in  San 
Miguel  county,  N.  M.,  for  the  purpose  of  ir- 
rigation, manufacturing,  and  for  domestic, 
fire  service,  municipal,  economic,  and  indus- 
trial purposes  generally;  to  lay  water  mains 
and  pipes  under  and  along  any  and  all 
streets  within  the  territory  which  at  the 
date  of  said  contract  was  known  as  the 
''Town  of  Las  Vegas,"  and  its  suburbs,  in 
the  county  and  territory  aforesaid,  for  the 
puqjose  of  distributing  water  througliout 
said  to^-n  and  its  suburbs ;  to  sell  said  water 
to  all  persons,  l>odies,  corporations,  societies, 
and  tirms  desiring  to  purchase  and  use  the 
same;  and  to  sell  and  dispose  of  the  water, 
ice,  etc,  aa  it  may  deem  fit.  These  rights 
and  privili'ges,  necessarily,  ex  vi  terminorunij 
included  the  right  of  the  company  to  fix  the 
price  at  which  it  will  sell  the  water  and  oth- 
«r  things  it  deals  in,  as  it  may  deem  fit,  to 
those  who  desire  and  are  willing  to  purchase 
them.  No  one  would  be  obliged  to  buy  from 
it  at  the  price  charged  by  the  company,  nor 
would  it  be  obliged  to  sell  to  any  one  at  a 
price  dilTerent  from  that  charged  by  it.  This 
would  be  purely  a  matter  of  agreement  be- 
tween the  parties,  the  same  as  a  purchase 
and  sale  of  any  other  commodity  between  the 
parties.  Any  act  of  the  legislature  giving 
power  to  the  city  or  town  to  regulate  the 
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prices  to  be  charged  to  the  city  or  to  the  in- 
habitants thereof  for  water  furnished  by  the 
wHter  company  by  means  of  the  plant  estab- 
lished under  said  contract  would  necessarily 
affect  such  contract,  by  taking  away  one  of 
the  most  important  rights  granted  by  it. 
It  is  necessary,  therefore,  to  inquire  wheth- 
er the  contract  of  December  20,  1880,  was  at 
the  commencement  of  this  action  a  valid  and 
subsisting  contract.  Counsel  for  appellants 
contend  that  the  contract  was  void  ab  initio, 
for  want  of  power  in  the  county  commission- 
ers to  make  it. 

It  is  undoubtedly  true,  as  counsel  for  ap- 
pellants insist,  that  municipal  corporations, 
such  as  counties  and  cities,  are  limited  in 
their  powers  to  those  which  are  granted  ex- 
pressly or  by  necessary  implication.  The 
power  to  act  must  be  derived  from  the  law 
conferring  it.  We  must  therefore  look  to 
the  statutes  of  the  territory  to  ascertain 
what  were  the  powers  of  counties  at  the  time 
this  contract  was  made.  By  the  act  of  1870, 
Qhap.  1,  the  organized  counties  in  the  terri- 
tory of  New  Mexico  were  made  bodies  corpo- 
rate and  politic,  and  their  powers  vested  in 
boards  of  county  commissioners,  who  were 
empowered  "to  represent  the  county  and 
have  the  care  of  the  county  property,  and  the 
management  of  the  interest  of  the  county, 
in  all  cases  where  no  other  provision  is  made 
by  law."  Oomp.  Laws  1897,  §  664,  par.  6. 
Among  the  powers  given  to  the  counties,  as 
bodies  corporate  and  politic,  were  "to  make 
all  Qontracts  and  do  all  other  acts  in  refer- 
ence to  the  property  and  concerns  necessary 
to  the  exercise  of  its  corporate  or  adminis- 
trative powers."  Id.  §  651,  par.  4.  These 
clauses  seem  to  mean  something  more  than 
the  ordinary  powers  appertaining  to  coun- 
ties. They  confer  express  authority  to  do  the 
acts  in  the  interest  of  the  county,  andtomake 
contracts  in  reference  to  the  concerns  neces- 
sary to  the  exercise  of  this  authority,  when 
not  otherwise  provided  by  law.  We  do  not 
understand  that  the  grant  of  powers  to 
counties  or  other  municipal  corporations 
must  .contain  a  specification  of  eaoh  particu- 
lar act  to  be  done,  but  it  is  sufficient  if  the 
words  used  be  sufficiently  comprehensiye  to 
include  the  proposed  acts.  An  express  au- 
thority may  be  general  as  well  as  particular. 
It  is  clear  that  the  powers  of  the  counties,  by 
the  foregoing  act,  are  recognized  as  being 
not  only  "corporate,"  but  "administrative." 
There  was  a  reason  for  this.  At  the  date  of 
the  passage  of  these  sections,  and  up  to  as 
late  as  1884,  there  was  in  New  Mexico  no 
general  law  for  the  incorporation  of  cities 
or  towns,  in  which  powers  of  local  adminis- 
tration are  usually  veisted.  Prior  to  1884, 
all  cities  were  incorporated  under  special 
acts  of  the  legislature,  and  in  1876  there 
were  only  three  of  these  in  the  territory. 
Las  Vegas  was  not  one  of  these,  either  then 
or  in  1880.  Hence,  in  order  that  communi- 
ties should  not  be  without  municipal  govern- 
ment of  some  kind,  these  administrative 
powers  were  conferred  upon  the  county 
boards  in  such  express  and  general  terms  as 
'  to  leave  their  exercise  to  the  discretion  of  the 
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boards  of  commissioners  in  the  management 
of  the  interest  of  the  county,  and  the  con- 
cerns necessary  to  the  exercise  of  these  pow- 
ers. We  think  it  beyond  question  that  the 
providing  of  an  adequate  supply  of  water 
for  municipal  and  domestic  purposes  in  one 
of  the  communities  of  the  county  was  a  mat- 
ter pertaining  to  the  interests  of  tiie  county, 
and  was  a  legitimate  county  purpose.  If,  as 
held  by  the  Supreme  Court  of  the  United 
States  in  Polsom  v.  Tovmship  Ninety  Six, 
159  U.  S.  028,  40  L.  ed.  278,  16  Sup.  Ct.  Rep. 
174,  the  building  of  railroads  was  a  county 
purpose,  a  fortiori  must  an  enterprise  for 
supplying  its. towns  and  inhabitants  with 
water  be  a  county  purpose,  especially  when 
the  county,  in  its  administrative  capacity,  is 
the  only  municipal  authority  having  control 
of  the  territory  concerned  in  the  matter.  We 
think,  therefore,  that  such  a  contract  as  the 
one  in  question  was  within  the  power  of  the 
board  of  county  commissioners  at  the  time 
it  was  made.  We  do  not  undertake  to  re- 
view and  discuss  the  authorities  cited  by 
counsel  for  appellants  in  opposition  to  the 
power  of  the  county  commissioners,  for  the 
reasons  that  if  there  should  be  any  doubt  as 
to  the  validity  of  the  contract  as  originally 
made  by  reason  of  defective  power  in  the 
county  commissioners,  all  such  doubt  would 
be  removed  by  subsequent  legislation  on  the 
subject.  By  an  act  of  the  legislature  of 
New  Mexico  approved  February  23,  1893,  it 
was  provided  as  follows:  "Section  1.  Be  it 
enacted  that  §  1865  of  title  XXXIII.  chapter 
II.  of  the  Laws  of  New  Mexico,  1884,  be 
amended  by  adding  thereto  the  following 
words:  And  no  aetion  or  suit  shall  be 
brought  to  call  in  question  any  privilege  or 
franchise  granted  by  any  municipal  corpora- 
tion unless  the  same  shall  be  brought  within 
six  years  after  the  same  shall  have  been 
granted  or  claimed  to  have  been  granted, 
and  any  such  privilege  or  franchise  hereto- 
fore granted  by  any  municipal  corporation, 
after  six  years  from  the  date  of  the  granting 
of  the  same,  or  within  six  years  after  the 
same  shall  have  been  claimed  to  have  been 
granted,  shall  be  deemed  valid  in  all  re- 
spects :  provided,  however,  that  suits  may  be 
brought  to  vacate  or  annul  any  such  privi- 
lege or  franchise  within  six  months  after  the 
passage  of  this  act."  The  effect  of  this  act 
was  twofold:  It  was,  first,  a  limitation  up- 
on actions  to  call  in  question  any  privilege 
and  franchise  granted  by  any  municipal  cor- 
poration; and,  secondly,  it  made  absolutely 
valid  all  privileges  or  franchises  of  this  na- 
ture after  six  years  from  the  dat-e  of  the 
granting  of  the  same,  unless  suit  was 
brought  to  vacate  or  annul  the  same  within 
six  months  after  the  passage  of  the  act.  It 
appears  by  the  record  that,  at  the  time  when 
the  action  of  the  city  council  was  taken,  the 
Agua  Pura  Company  had  been  operating  un- 
der the  contract  in  question  for  sixteen 
years,  and  during  that  time  had  been  contin- 
uously supplying  water  to  the  county  and  to 
the  town^iind  city  of  Las  Vesras  under  several 
contracts,  and  to  the  inhabitants  thereof. 
No  action  had  been  taken  in  the  meantime  to 
annul  or  call  in  question  the  said  contract, 
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nor  was  any  suit  for  that  purpose  brought 
within  six  months  after  the  passage  of  the 
act  above  quoted.  The  contract  is,  there- 
fore, by  express  terms  of  the  foregoing  act, 
now  Valid  in  all  respects,  and  it  cannot  now 
be  called  in  question  by  answer,  cross  bill, 
or  otherwise.  This  being  the  case,  it  neces- 
sarily follows  that  the  city  council  has  no 
power,  under  the  act  of  1897,  to  regulate 
rates  so  as  to  affect  or  interfere  with  the 
rights  of  the  Agua  Pura  Company  under  the 
contract  of  December  20,  188Q,  and  that  the 
attempt  of  the  city  council  to  do  so,  as  com- 
plained of  in  this  case,  is  such  an  interfer- 
ence with  those  rights  as  entitled  plaintiff 
to  relief  by  injunction. 

Much  has  been  said,  both  in  the  oral  argu- 
ment of  counsel  for  appellants  and  in  their 
briefs,  as  to  the  necessity  of  plaintiff's  show- 
ing a  compliance  with  the  agreements  made 
by  it  in  said  contract,  before  it  can  be  en- 
titled to  relief  against  the  city  ordinances. 
This  argument  is  founded  upon  a  misconcep- 
tion of  the  action.  It  is  not,  as  appellants 
contend,  a  suit  for  specific  performance  of 
the  contract.  As  we  have  said  before,  the 
complaint  seeks  for  no  relief  under  the  con- 
tract. It  simply  asks  that  the  contract  as  it 
exists  shall  not  be  interfered  with.  For  this 
purpose  allegations  of  performance  of  plain- 
tiff's agreement  are  not  necessary  in  this  ac- 
tion. The  contract,  being  valid  either  orig- 
inally or  by  subsequent  legislative  ratifica- 
tion,'remains  valid  until  annulled  by  some 
judicial  proceeding;  and  until  this  is  done  it 
is  a  complete  protection  to  plaintiff  against 
any  act  attempted  to  be  done  under  the  laws 
of  1897.  The  answer  to  plaintiff's  complaint 
contains  a  number  of  allegations  charging- 
that  the  water  company  has  failed  to  per- 
form the  obligations  assumed  by  it  in  the 
contract  of  1880,  and  it  is  contended  with 
much  earnestness  by  appellants  that  these 
allegations,  being  admitted  by  the  demurrer, 
operate  to  preclude  relief  to  plaintiff.  The 
question  is  not,  however,  whether  these  al- 
legations are  true,  but  whether  they  consti- 
tute a  defense  in  the  present  case.  The  de- 
murrer only  admits  such  facts  as  are  well 
pleaded.  If  the  facts  thus  alleged  do  not 
constitute  in  law  a  good  defense,  then  they 
are  not  admitted  by  the  demurrer.  If  the 
facts  charged  in  the  answer  were  true,  they 
would  certainly  have  constituted  ground  for 
an  original  action  against  the  water  com- 
pany to  compel  a  specific  performance  of 
its  contract.  In  a  proper  proceeding  these 
facts  would  be  the  subject  of  a  very  mate- 
rial inquiry.  The  contract  of  1880  eon- 
tains  certain  agreements  and  covenants  on 
the  part  of  the  Agua  Pura  Company,  to  wit, 
that  it  would  not  charge  the  town  of  Las 
Vegas,  nor  any  person,  corporation,  etc., 
more  than  the  rates  usually  charged  and 
paid  in  other  cities  in  the  United  States,  un- 
der like  conditions  and  circumstances,  for 
water  and  like  and  similar  facilities  for  con- 
struction, operation,  and  sale;  that  it  would 
commence  operations  within  a  certain  time^ 
and  within  a  reasonable  time  thereafter 
would  lay  pipes,  distribute  and  sell  water, 
on  any  and  all  the  streets,  respectively,  of 
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said  town  of  Las  Vegas,  bo  far  as  there  may 
be  anj  reasonable  demand  for  water  on 
eaid  streets,  or  any  of  them;  \and  that  it 
vroilid  at  all  times  furnish  a  full  and  guffi- 
eieiit  supply  of  good  water,  and  pure  as  the 
natural  sources  from  which  it  must* be  drawn 
mill  permit,  to  meet  the  reasonable  demands 
of  said  town  of  Las  Vegas  and  its  suburbs, 
and  of  the  citizens  thereof,  on  the  conditions 
herein  stated,  unless  prevented  temporarily 
bj  unavoidable  accidents  or  causes  beyond 
its  controL  These  are  positive  and  absolute 
obligations  on  the  part  of  the  Ag^a  Fura 
Company,  which  it  is  bound  to  perform,  and 
which  ^e  court  will  compel  it  to  perform, 
la  holding  that  the  contract  was  valid  and 
subsisting  at  the  time  of  the  commencement 
of  this  action,  so  as  to  bo  a  protection  to 
plaintiff  against  the  operation  of  the  act  of 
18!l7,  we  do  not  wish  to  be  understood  as 
holding  that  the  water  company  is  thereby 
relieved  of  any  of  its  obligations  under  said 
contract.  On  the  contrary,  it  holds  the  con- 
tract subject  to  all  the  burdens  with  which 
it  was  originally  made  or  accepted.  If  the 
water  company  has  failed  of  performance  of 
these  obligations  in  any  particular,  it  is  now, 
and  would  have  been,  perfectly  competent 
for  the  board  of  county  commissioners  to 
bring  a  suit  to  compel  such  performance; 
and  if,  in  such  suit,  after  a  judicial  investi- 
gation, the  court  should  find  that  any  of 
saeh  agreements  or  covenants  had  not  been 
complied  with  by  the  Agua  Pura  Company, 
a  decree  would  be  rendered  requiring  due 
performance  thereof  within  a  reasonable 
time,  under  penalty  of  a  forfeiture  of  the 
amtract,  or  such  other  penalty  as  the  court 
should  then  consider  proper.  But  it  does 
not  follow  that,  by  failure  to  perform  some 
or  all  of  its  undertakings,  the  contract  is  ip- 
to  facto  absolutely  forfeited  and  canceled. 
The  contract  does  not  so  provide,  and  such 
would  not  be  the  legal  effect  of  such  failure. 
Some  direct  proceeding  for  that  purpose 
must  first  be  brought  and  adjudicated,  be- 
fore it  can  have  that  effect.  When  the  ac- 
tion of  the  citv  council  was  taken,  no  such 
proceedings  had  ever  been  instituted,  al- 
though the  water  company  had  been  operat- 
ing imder  Its  contract  for  sixteen  years. 
Such  action  was  void,  as  against  plaintiff, 
because,  among  other  things,  being  an  in- 
terference with  a  contract,  it  came  within 
the  exception  expressly  made  by  the  act  it- 
self. It  would  remain  void  until  the  contract 
Bhould  be  annulled  by  some  competent  ju- 
dicial authority.  The  action  of  the  city 
council  being  void,  the  plaintiff  was  entitled 
to  immediate  relief  by  injunction  against 
inch  action;  and  it  is  no  defense  to  allege 
a  gtate  of  facts  upon  which  the  contract 
might  have  been,  but  had  not  yet  been,  at- 
tacked. 

Even  if  there  were  no  contract  to  bring 
the  case  within  the  proviso  of  the  act  of 
1897,  the  question  would  still  remain  whe- 
ther it  is  within  the  power  of  the  legisla- 
ture to  authorize  the  city  to  fix  prices  at 
which  water  and  other  commodities  mentioned 
in  the  act  shall  be  sold,  by  an  ex  parte  pro- 
ceeding such  as  was  attempted  in  this  case. 
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The  power  of  the  legislature  to  regulate 
races  of  charges  for  services  of  a  public  or 
quasi  public  nature,  including  the  supply  of 
water,  when  the  same  will  not  interfere  with 
rights  that  have  become  fixed  and  vested  by 
contract,  is  now  established  by  the  decisions 
of  both  the  state  and  Federal  courts.  It  is 
upon  wise  and  salutary  grounds  of  public 
policy  that  those  who  exercise  franchises  of 
a  quasi  public  nature  should  be  under  a 
wholesome  and  reasonable  restraint  as  to  the 
charges  they  may  exact  for  their  services. 
Examples  of  the  necessity  of  some  such  re- 
straining power  will  .readily  suggest  them- 
selves to  the  mind  of  everyone.  But  this 
power  is  subject  to  one  qualification,  and 
that  is  that  it  must  be  exercised  either  by 
the  legislature  itself  directly,  or,  if  delegated 
to  any  subordinate  authority,  it  must  be 
under  provisions  which  will  insure  its  exer- 
cise in  a  reasonable  manner,  and  with  some 
provision  by  which  the  rights  of  parties  to 
be  affected  may  have  the  protection  of  ju- 
dicial determination.  The  limitations  upon 
this  power  have  been  clearly  defined  and  laid 
down  by  the  Supreme  Court  of  tlie  Unitetl 
States  in  the  case  of  Chicago ,  M.  d  8t,  P, 
K.  Co.  v.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  970,  10  Sup.  Ct.  Rep.  402,  702,  3  Inters. 
Com.  Hep.  209,  which  arose  under  an  act  of 
the  Minnesota  legislature  creating  a  railroad 
eoniniission.  and  authorizing  it  to  regulate 
freight  rates.  The  commissioners  had  fixed 
rates  for  certain  freight,  and  the  supreme 
court  of  Minnesota  held  that  the  action  of 
the  commission  was  conclusive.  The  Su- 
preme Court  of  the  United  States  reversed  this 
decision  of  the  state  court,  and,  in  consider- 
ing the  validity  of  such  manner  of  regu- 
lating rates,  said:  "This  being  the  con- 
struction of  the  statute  by  which  we  are 
bound  in  considering  the  present  case,  we 
are  of  opinion  that,  so  construed,  it  conflicts 
with  the  Constitution  of  the  United  States 
in  the  particulars  complained  of  by  the  rail- 
road company.  It  deprives  the  company  of 
its  right  to  a  judicial  investigation,  by  due 
process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of 
successive  ages  for  the  investigation  judi- 
cially of  the  truth  of  a  matter  in  contro- 
versy, and  substitutes  therefor,  as  an  abso- 
lute finality,  the  action  of  a  railroad  com- 
mission, which,  in  view  of  the  powers  con- 
coded  to  it  by  the  said  court,  cannot  be  re- 
garde<l  as  clothed  with  judicial  functions, 
or  possessing  the  machinery  of  a  court  of 
justice.  .  .  .  No  hearing  is  provided  for; 
no  summons  or  notice  to  the  company  before 
the  commission  has  found  what  it  is  to  find, 
and  declared  what  it  is  to  declare;  no  oppor- 
tunity provided  for  the  company  to  intro- 
duce witnesses  before  the  commission;  in 
fact,  nothing  which  has  the  semblance  of  due 
process  of  law;  and  although,  in  the  present 
case,  it  appears  that  prior  to  the  decision  of 
the  commission  the  company  appeared  before 
it  by  its  agent,  and  the  commission  investi- 
gated the  rates  charged  by  the  company  for 
transporting  milk,  yet  it  does  not  appear 
what  the  character  of  the  investigation  was, 
or  how  the  result  was  arrived  at 
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Tlie  question  of  the  reasonableness  of  the 
rate  of  charge  for  transportation  by  a 
railroad  company,  involving,  as  it  does,  the 
element  of  reasonableness,  both  as  regards 
the  company  aiud  as  regards  the  public,  is 
eminently  a  question  for  judicial  investiga- 
tion, requiring  due  process  of  law  for  its 
determination.  If  the  company  is  deprived 
of  the  power  of  charging  reasonable  rates 
for  the  use  of  its  property,  and  such  depri- 
vation takes  place  in  the  absence  of  an  in- 
vestigation by  judicial  machinery,  it  is  de- 
prive of  the  lawful  use  of  its  property,  and 
thus,  in  substance  and  .effect,  of  the  property 
itself,  without  due  process  of  law,  and  in 
violation  of  the  Constitution  of  the  United 
States ;  and,  in  so  far  as  it  is  thas  deprived 
while  other  persons  are  permitted  to  receive 
reasonable  profits  upon  their  invested  capi- 
tal, the  company  is  deprived  of  the  equal 
protection  of  the  laws." 

It  is  contended  by  appellants  that  the  de- 
•cision  in  this  case  was  contrary  to  the  doc- 
trine laid  down  by  the  Supreme  Court  in  the 
case  of  Munn  v.  Illinois^  94  U.  S.  113,  24 
L.  ed.  77,  and  has  been  modified  or  overruled 
hy  the  case  of  Budd  v.  New  York,  143  U.  S. 
617,  36  L.  ed.  247,  4  Inters.  Com.  Rep.  45, 
12  Sup.  Ct.  Hep.  468,  in  which  the  doctrine 
of  the  Munn  Case  was  reaffirmed.  But  an  i 
'examination  of  these  cases  shows  that  such 
is  not  the  effect  of  the  decision  in  the  Budd 
Case,  In  the  Munn  Case  it  was  held  that 
the  power  to  regulate  elevator  charges  was 
a  legislative  one,  and  could  be  exercised  di- 
rectly by  the  legislature.  In  Chicago,  M.  & 
8t.  P.  R,  Co.  V.  Minnesota  it  was  held  that 
this  power  could  not  be  delegated  to  a  sub- 
ordinate authority,  such  as  a  commission,  to 
be  exercised  without  some  provision  for  ju- 
dicial determination  of  the  reasonableness  of 
the  charges.  The  supreme  court  itself,  in 
its  opinion  in  the  Budd  Case,  clearly  points 
out  this  distinction.  After  referring  to  what 
was  decided  in  134  U.  S.,  10  Sup.  Ct.  Kep. 
and  33  L.  ed.,  as  we  have  above  quoted  it, 
the  court  says  (page  546,  143  U.  S.,  page 
256,  30  L.  ed.  477,  and  page  477,  12  Sup.  Ct. 
Rep.) :  "That  was  a  very  different  case  from 
the  one  under  the  statute  of  New  York  in 
question  here,  for  in  this  instance  the  rate  of 
charges  is  fixed  directly  by  the  legislature. 
«  .  .  What  was  said  in  the  opinion  in  134 
U.  S.,  33  L.  ed.  and  10  Sup,  Ct.  Rep.  as  to 
the  reasonableness  of  the  rate  of  charge  being 
one  for  judicial  investigation,  had  no  refer- 
ence to  a  case  where  the  rates  are  prescribed 
directly  by  the  legislature."  And  even  as  to 
this  power  the  court  refers  to  the  previous 
case  of  Doio  v.  Beidelman,  125  U.  S.  680, 
31  L.  ed.  841,  8  Sup.  Ct  Rep.  1028,  2  Inters. 
Com.  Rep.  56,  as  recognizing,  upon  the  author- 
ity of  the  Munn  Case  and  similar  cases,  the 
doctrine  that  "the  legislature  may  itself  fix  a 
maximum,  beyond  which  any  charge  would 
be  unreasonable,  in  respect  to  services  ren- 
dered in  a  public  employment  or  for  the  use 
of  property  in  which  the  public  has  an  in- 
terest, subject  to  the  proviso  that  such 
power  of  limitation  or  regulation  is  not  with- 
out limit,  and  is  not  a  power  to  destroy,  or 
a  power  to  compel  the  doing  of  the  services 
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without  reward,  or  to  take  private  property 
for  public  use  without  just  compensation  or 
without  due  process  of  law." 

If  the  metliod  of  regulating  rates  by  a  com- 
mission provided  for  in  the  Minnesota  Case 
is  invalid,  because  without  due  process  of 
law,  for  how  much  stronger  reason  must  an 
act  be  invalid  which  undertakes  to  delegate 
the  legislative  power,  not  to  an  impartial  com- 
mission, but  to  one  of  the  parties  in  interest  ? 
It  is  one  of  the  oldest  maxims  of  law  that 
no  one  can  be  judge  in  his  own  case.  Here 
not  only  is  the  city  council  the  direct  rep- 
resentative of  the  inhabitants  of  the  oom- 
munity,  the  supplying  of  whom  constitutes 
the  greater  pait  of  the  business  of  this  and 
similar  companies,  but,  as  to  the  supply  of 
water  for  municipal  purposes,  it  is  itself  a 
consumer,  and  is  the  actual  and  dii-ect  party 
in  interest,  with  which  the  water  company 
is  obliged  to  contract.  To  say  that  the  party 
which  is  itself  the  purchaser  should  have  the 
absolute  power  to  fix  the  price  at  which  the 
owner  of  a  commodity  shall  sell  it  to  him, 
would  be  to  state  a  proposition  that  no  mem- 
ber of  the  community  would  for  a  moment 
admit,  if  applied  to  his  own  business.  It  is 
not  to  be  supposed,  judging  from  the  known 
rules  of  human  conduct,  that  a  regulation 
of  price  by  the  purchaser  himself  would  be 
fair  or  reasonable;  and  a  delegation  of  such 
power  by  the  legislature  to  one  of  the  inter- 
ested parties,  without  any  provision  for  ju- 
dicial review  or  determination  as  to  the  rea- 
sonableness of  such  action,  is  in  itself  an  un- 
reasonable exercise  of  the  power  to  regulate, 
such  as  renders  the  act  invalid.  Among 
the  numerous  cases  involving  this  question 
of  regulation,  in  various  forms,  which  have 
been  arising  under  the  state  and  Federal 
courts,  we  have  been  referred  to  none,  nor 
are  we  aware  of  any  such,  in  which  a  dele- 
gation by  the  legislature  of  power  to  regulate 
rates,  in  matters  of  this  and  similar  nature, 
to  a  subordinate  authority,  which  was  itself 
interested  as  a  purchaser  or  consumer,  has 
been  upheld..  On  the  contrary,  it  has  b«n 
vigorously  condemned  in  at  least  One  case 
in  the  United  States  courts.  In  the  United 
States  circuit  court  for  the  northern  district 
of  Ohio,  Justice  Jackson  held  a  similar  act 
of  the  Ohio  legislature  to  be  unconstitu- 
tional. In  discussing  this  question  he  said: 
"The  question  that  now  faces  the  court  is 
whether  a  municipal  corporation,  itself  a 
consumer  of  gas,  as  alleged  in  the  bill*  in 
its  corporate  relation  to  the  company,  to  the 
extent  of  $5,000  or  $6,000  per  month,  can 
under  the  legislative  sanction  conferred  by 
§  2478  of  the  Revised  Statutes  of  Ohio,  fix, 
or  has  the  constitutional  right  to  fix,  the 
terms  or  price  at  which  itself  and  all  other 
consumers  shall  pay  for  the  gas  furnished. 
It  would  be  a  fearful  proposition — mon- 
strously absurd  and  outrageous — if  the  legis- 
lature were  to  undertake  to  confer  upon  a 
citizen  of  Cleveland  the  right  to  say  at  what 
price  services  should  be  rendered  to  him,  or 
what  he  should  pay  for  goods  and  articles 
furnished  him.  There  is  hardly  any  law  in 
this  land  that  would  make  the  party  bein^ 
furnished  the  judge  of  the    price    that    he 


1900. 


Agua  PuiiA  Co.  V.  Las  Vegas. 


285 


should  pay,  or  would  say  that  his  arbitrary 
decision  should  fix  the  rights  of  the  parties. 
The  cit^'  of  Cleveland  has  undertaken  to  do 
that  thing  under  §'  No.  2478,  as  disclosed  by 
the  hill."  Cleveland  Gaslight  d  Coke  Co. 
V.  Cleveland,  71  Fed.  Rep.  614.  The  language 
by  Justice  Jackson  applies  in  all  its  force 
to  the  act  now  under  consideration,  and  the 
sction  of  tlie  city  council  under  it.  Without 
questioning  the  power  of  the  legislature  it-- 
self  by  direct  act  to  regulate  rates  in  cases 
not  covered  by  previous  contracts  or  vested 
rights,  we  hold  that  the  legislature  cannot 
oonstttutionally  delegate  such  power,  either 
to  the  authorities  of  a  city  which  is  itself 
t  consumer^  either  in  its  municipal  capacity, 


or  through  its  inhabitants,  without  any  pro- 
vision for  a  judicial    investigation    of    the 

I  reasonableness  of  the  rates  fixed  by  such  au- 
thorities, and  that  the  action  of  the  city 

I  council  in  this  case,  attempting  to  fix  rates, 
and  to  enforce  their  acceptance  by  a  penal 

;  ordinance,  was  therefore  unauthorized,  and 
void,  whether  there  was  a  valid  contract  or 
not. 

It  follows  from  the  foregoing  considera- 

'  tions  that  the  judgmetit  of  the  District  Court 

'  must  be  affirmed,  with  costs,  and  it  is  so 
ordered. 

Mills,  Ch.  J.,  and  Crumpaoker  and  Me- 

Fie,  JJ.f  concur. 


OREGON  SUPREME  COURT. 


J.  F.  ANDERSON,  ./2€«pt., 

V. 

PORTLAND     FLOURING     MILLS    COM- 
PANY, iipp*. 


( 


Or. 


) 


1.  IKi'ar^bouBe  receipts  mre  not  brought 
with  In  the  rale  that  oarol  evidence  is  not 
admiiifiible  to  establish  liability  upon  com- 
mercial paper,  by  a  statute  making  them  ne- 
roiiable  so  that  indorsement  will  transfer 
title. 

2.  Parol  eirldence  is  competent  to  shoiv 
the  eoBtrmct  under  which  grain  was  de- 
liTered  and  received,  although  the  transac- 
tion was  evidenced  by  load  checks,  where 
the  custom  Is  to  give  a  check  as  each  load 
is  drawn,  and  when  the  delivery  is  completed 
to  give  a  receipt  for  the  entire  amount  evi- 
dencing the  contract. 

Z.  W«reliouaeinen  'vrho  refaae  to  de- 
liver IK  rain  because  they  have  none  be- 
longing to  demandant  cannot  defeat  a  recov- 
ery for  its  value  on  the  ground  that  cer- 
tain warehouse  chai'ges  had  not  been  paid 
as  required  by   contract. 

(April  16.  1900.) 

k  PPEAL  by  defendant  from  a  judgment 
A  of  the  Circuit  Court  for  Clackamas 
Countv  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for,  the  alleged 
conversion  of  certain  wheat.    Affirmed, 

Statement  by  Bean,  J.: 

The  defendant  is  a  corporation  engaged  in 
the  business  of  buying,  selling,  and  storing 
vheat  and  manufacturing  flour  at  Oregon 
City.  During  the  years  1891,  1892,  and 
1893,  John  Gash,  George  Anderson,  William 

N'<rrc. — As  to  warehouse  receipts,  see  also 
Conrad  v.  Fisher  (Mo.  App.)  8  L.  R.  A.  147: 
Wlileta  V.  Hatch  (N.  Y.)  17  L.  R.  A.  193; 
Gellfnss  v.  Corrlgan  (Wis.)  37  L.  R.  A.  166; 
KrtnUin  Nat.  Bank  v.  Whitehead  (Ind.)  39  L. 
B.  A.  725. 

For  effect  as  to  warehousemen  of  recitals  in 
receipts,  see  Dean  v.  Driggs  (N.  T.)  19  L.  R. 
A.  302.  and  note;  State  v.  Cowdery  (Minn.) 
48  U  R.  A.  02. 
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McAllister,  R.  T.  McNichols,  J.  P.  Frizzell, 
and  the  plaintiff  severally  delivered  wheat 
to  W.  £.  Loughmiller  &  Co.,  at  Switzerland, 
and  other  stations  on  the  Woodburn  Branch 
of  the  Southern  Pacific  Railway,  amounting 
in  the  aggregate  to  4,250  bushels,  which  by 
permission  of  the  owners  was  shipped  to  tbe 
defendant,  at  Oregon  City,  for  storage  in  its 
warehouse.  Loughmiller  &  Co.  sul»equent- 
ly  failed,  and^  being  unable  to  replace  the 
wheat  or  pay  therefor,  the  claims  of  the  re- 
spective parties  were  assigned  to  the  plain- 
tiff, who  commenced  this  action  to  recover 
its  value,  on  the  theory  that  Loughmiller  & 
Co.,  in  receiving  and  shipping  the  wheals 
were  acting  for  and  as  the  agents  of  the  de- 
fendant, and  it  is  therefore  liable  for  their 
contracts.  The  complaint  contains  six  causes 
of  action, 'Which  are  the  same,  except  as 
to  names,  dates,  and  amounts.  The  first 
may  therefore  be  used  as  a  type  of  all.  It 
alleges,  in  substance,  that  during  the  years 
1891,  1892,  and  1893  one  John  Gash,  at  the 
special  instance  and  request  of  the  defend- 
ant, did  from  time  to  time  during  such  years, 
through  Loughmiller  &  Co.,  its  agents,  ship 
from  Switzerland,  in  Marion  county,  and  de- 
liver to  the  defendant,  at  Oregon  City,  2,263 
bushels  of  wheat;  that  such  shipments  were 
made,  and  wheat  delivered  to  and  received 
by  defendant,  subject  to  the  conditions  that 
defendant  was  to  have  the  first  privilege  of 
purchasing  the  wheat  for  cash  at  any  time 
Gash  might  desire  to  sell;  that  it  should  be 
subject  to  storage  charges  of  2^  cents  per 
bushel,  and  freight  charges  from  the  point  of 
shipment;  that  upon  demand,  and  the  pay- 
ment of  freight,  storage  charges,  and  4  cents 
per  bushel  for  sacks,  the  defendant  would 
deliver  to  Gash  an  equal  number  of  bushels 
of  good  merchantable  wheat,  sacked ;  that  in 
October,  1894,  Gash,  for  a  valuable  consid- 
eration, assigned  and  transferred  to  the  plain- 
tiff all  his  claim  to  the  wheat  so  shipped 
and  delivered  to  the  defendant:  that 
after  the  assignment  and  transfer,  and  prior 
to  the  commencement  of  this  action,  the 
plaintiff  duly  notified  defendant  thereof,  and 
demanded  the  wheat,  accompanying  the  de- 
mand with  an  offer  in  writing  to  pay  all 
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freight  and  etorage  charges,  and  for  sacks, 
but  defendant  refused  to  deliver  the  wheat, 
and  positively  denied  that  plaintiff  or  Gash 
was  entitled  to  the  same,  or  any  part  there- 
of. The  defendant  by  its  answer  denies  the 
receipt  of  the  wheat  as  alleged  in  the  com- 
plaint, and  the  contract  therein  set  out,  and, 
for  an  affirmative  defense,  avers  that,  dur- 
.  ing  the  times  mentioned,  Loughmiller  &  Go. 
were  engaged  in  a  general  warehouse  and 
storage  business,  bought  and  sold  grain,  and 
acted  as  agents  for  others  in  the  sale  there- 
of, at  Silverton,  Switzerland,  and  elsewhere, 
and  during  such  time  forwarded  and  sold 
grain  to  the  defendant;  that  in  the  conduct 
of  their  business  they  received  wheat  from 
various  persons,  and,  among  others,  from 
the  plaintiff  and  his  alleged  assignors,  upon 
the  express  condition  and  agreement  that  the 
identical  wheat  left  with  and  received  by 
them  need  not  be  returned,  but  the  owner 
should  have  the  privilege  of  returning  a  sim- 
ilar amount  of  the  same  quality  of  wheat  in- 
stead, upon  the  payment  of  freight,  storage 
charges,  and  4  cents  per  bushel  for  sacks, 
as  shown  by  receipts  issued  by  Loughmiller 

6  Co.  to  such  persons;  that,  prior  to  any  of 
the  times  stated  in  the  complaint,  the  defend- 
ant entered  into  an  agreement  with  Lough- 
miller &  Go.  for  the  purchase  from  and  stor- 
age for  them  of  wheat  at  its  mills  at  Ore- 
gon City;  that  by  such  agreement  it  was  ex- 
pressly understood  and  agreed  that  the  de- 
fendant was  to  deal  solely  and  entirely  with 
Loughmiller  &  Co.,  and  they  were  not  to  be 
in  any  respect  the  agents  of  defendant  in 
such  transactions,  or  for  any  purpose  what- 
ever ;  that,  from  time  to  time,  defendant  pur- 
chased from  Loughmiller  &  Co.,  under  such 
agreement,  large  quantities  of  wheat,  it  be- 
ing at  the  time  ignorant  as  to  the  sources 
from  which  they  received  the  same;  that  if 
any  of  the  wheat  received  by  it  came  from, 
or  originally  belonged  to,  the  plaintiff,  or 
any  of  his  alleged  assignors,  it  had  no  no- 
tice or  knowledge  thereof.  The  reply  put 
in  issue  the  allegations  of  the  answer, 
and,  the  trial  resulting  in  a  judgment  for 
plaintiffs,  the  defendant  appeals;  assigning 
as  error  the  admission  of  certain  testimony, 
and  the  overruling  of  its  motion  for  nonsuit. 

Messrs,  Williama,  Wood,  A  Iiinthi- 
onm,  for  appellant: 

Appellant  is  not  liable  upon  the  first, 
third,  and  sixth  causes  of  action,  because  the 
written  evidence,  consisting  of  negotiable 
warehouse  receipts,  introduced  by  respondent 
to  establish  the  contracts  pleaded,  conclusive- 
ly shows  that  Loughmiller  &  Co.  are  the  only 
persons  liable. 

The  person  bound  upon  the  face  of  a  ne- 
gotiable instrument  is  the  only  person  liable 
thereon.  No  other  party  can  be  held.  It 
cannot  be  shown  that  the  ostensible  party 
signed  as  agent  of  another. 

Barbrc  v.  Ooodale,  28  Or.  472,  38  Pac.  67, 
43  Pac.  378;  Hcaton  v.  Myers,  4  Colo.  CI; 
Arnold  v.  Sprague.  34  Vt.  409;  Robinson  v. 
Kanaicha  Valley  Bank,  44  Ohio  St,  447,  58 
Am.  Rep.  829,  8  N.  E.  583;  Offutt  v.  Ayres, 

7  T.  B.  Mon.   350;  Stackpole  v.   Arnold,  11 
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Mass.  27,  G  Am.  Dec.  150;  Bedford  Oommer' 
cial  Ins.  Co.  v.  Covell,  8  Met.  442;  Tucker 
Mfg.  Co.  V.  Fairbanks,  98  Mass.  104;  Ren- 
dell  V.  Uarriman,  75  Me.  603,  46  Am.  Rep. 
421;  DeWiit  v.  Walton,  9  N.  Y.  672;  Briggs 
V.  Parti^dge,  64  N.  Y.  363,  21  Am.  Rep.  617. 

Warehouse  receipts  are  negotiable  m  this 
state,  to  the  same  extent  as  promissory  notes 
and  bills  of  exchange. 

Or.  Laws  1885,  §  5,  p.  61,  Hill's  Code,  § 
4205;  mate  v.  Koshland,  25  Or.  178,  35  Pac. 
32;  Price  v.  Wisconsin  M.  d  F.  Ins.  Co.  43 
Wis.  281 ;  B«r/M)p  v.  Fulkerth,  68  Gal.  610,  10 
Pac.  122;  First  Nat.  Bank  v.  Dean,  137  N. 
Y.  110,  32  N.  E.  1110;  Whitlock  v.  Hay,  58 
N.  Y.  484;  Collins  v.  Rosetiham,  19  Ky.  L. 
Rep.  1445,  43  S.  W.  727. 

Respondent  cannot  recover  upon  the  sec- 
ond, fourth,  and  fifth  causes  of  action,  be- 
cause there  is  a  failure  of  proof,  within  the 
meaning  of  §  98  of  Hill's  Code.  The  agree- 
ment alleged  in  the  complaint  amounts  to  a 
mutuum  or  sale  .of  the  particular  wheat. 

Itahilly  v,  Wilson,  3  Dill.  426,  Fed.  Cas. 
No.  11,532;  Chase  v.  Washburn,  1  Ohio  St. 
248,  59  Am.  Dec.  623;  South  Australian  Ins. 
Co.  V.  Jiandcll,  L.  R.  3  P.  G.  101 ;  Hurd  v. 
West,  7  Cow.  750. 

The  contract  offered  in  evidence  is  one  of 
bailment. 

McBee  v.  Ceasar,  15  Or.  62,  13  Pac.  652. 

Respondent  cannot  recover  upon  any  of 
the  six  causes  of  action,  because,  as  appellant 
did  not  deal  or  contract  with  respondent  or 
his  assignors,  it  is  liable,  if  at  all,  in  tort, 
and  not  in  contract.  Such  liability  cannot 
be  enforced  in  this  action,  which  is  founded 
upon  contract. 

Hill's  Code,  §  101;  Givens  v.  Wheeler,  5 
Colo.  598;  Barnes  v.  Quigley,  59  N.  Y.  269; 
Parker  v.  Rodes,  79  Mo.  88;  Kewaunee 
County  Supers,  v.  Decker,  34  Wis,  378;  £fum- 
ner  v.  Brown,  34  Vt.  195;  Foste  v.  Standard 
Ins.  Co.  26  Or,  449,  38  Pac.  617. 

Respondent  has  failed  to  pay  into  court  the 
charges  for  storage,  freight,  and  sacks. 
Therefore  he  cannot  recover. 

Hill's  Code,  §  4200 ;  Holladay  v.  Holladay, 
13  Or.  537,  11  Pac.  260,  12  Pac.  821;  Welch 
v.  Astoria,  26  Or.  91,  37  Pac.  66. 

An  agreement  such  as  the  one  pleaded  is 
not  one  of  bailment,  but  constitutes  a  sale 
or  mutuum  whereby  the  title  to  the  property 
passes  to  the  mutuary,  who  may  use  it  as 
his  own.  H^  is  not  a  bailee,  but  a  debtor 
of  the  depositor,  who  relies  upon  his  personal 
credit  for  itp  value,  either  in  money  or  in 
kind.  The  remedy  of  the  depositor  is  not  in 
tort,  but  in  contract. 

Shoemaker  v.  Hinze,  53  Wis.  116,  10  N.  W. 
87:  Johnston  v.  Browne,  37  Iowa,  200; 
Chase  v.  Washburn,  1  Ohio  St.  248,  59  Am. 
Dec.  023 ;  Rahilly  v,  Wilson,  3  Dill.  426,  Fed. 
Cas.  No.  11,532;  McCabe  v.  McKinstry,  5 
Dill.  515,  Fed.  Cas.  No.  8,607;  Carlisle  v. 
Wallace,  12  Ind.  252,  74  Am.  Dec.  207; 
South  Australian  Ins,  Co.  v.  RandelU  L.  R. 
3  P.  C.  101:  AndrviCH  v.  Richmond,  34  Hun, 
20;  Hurd  v.  West.  7  Cow.  756;  Nelson  t. 
Brown,  44  Iowa,  450. 

Respondent  cannot  recover  upon  the  sec- 
ond, fourth,  and  fifth  causes  of  action  be- 


1900. 


Amdebson  y.  Portland  Flooring  Mills  Co. 


287 


oAuae  of  the  total  failure  of  the  evidence  to 
support  the  allegations  of  the  complaint; 
the  contract  pleaded  being  one  of  sale,  while 
the  evidence,  consisting  of  ''load  checks,"  es- 
Ublishes  the  agreement  to  be  a  bailment,  a 
totally  diilerent  thing.  ^ 

Messrs.  W.  "W,  Thayer  and  William 
H.  Holmes,  for  respondents: 

The  doctrine  that  when  grain  is  deposited 
in  a  warehouse  for  storage  the  transaction  is 
to  be  deemed  a  sale,  unless  the  identical  ker- 
nels are  to  be  returned  to  the  depositor,  may 
be  Ic^cally  true,  but  it  has  been  found  from 
experience  to  be  unsuited  to  the  conditions 
which  the  modem  mode  of  handling  that 
kind  of  property  have  imposed. 

Under  such  circumstances,  an  adherence 
to  the  rule  would  have  caused  the  owners  to 
lose  the  corpus  of  their  property,  as  it  was 
impossible  to  identify  it  when  mixed  with 
like  property  belonging  to  others,  and  their 
title  thereto  as  a  chose  in  possession  would 
have  been  lost.  Hence,  no  alternative  re- 
mains but  to  change  the  rule;  this  the  courts 
did  not  hesitate  to  do. 

Rice  V.  Nixon,  97  Ind.  97,  49  Am.  Rep. 
430;  Sexton  v.  Graham,  53  Iowa,  181,  4  N. 
W.  1090;  Schindler  v.  Westover,  99  Ind. 
395;  Baker  v.  Bom,  17  Ind.  App.  422,  46  N. 
£.  930;  James  v.  Plank,  48  Ohio  St.  255,  2G 
y.  E.  1107;  State  t.  Rieger,  69  Minn.  151, 
60  N.  W.  1087. 

A  warehouseman  by  placing  grain  re- 
ceived from  a  depositor  in  a  common  recepta- 
cle, and  treating  it  as  the  usages  of  trade 
warrant,  does  not  become  a  buyer  of  the 
grain,  unless,  indeed,  there  is  some  stipula- 
tion in  the  trade  imposing  that  character 
upon  him. 

Nelson  v.  Bi-ottm,  44  Iowa,  455. 


J.,   delivered   the  opinion  of  the 
eoart: 

To  support  the  first,  third,  and  sixth 
causes  of  action,  the  plaintiff  introduced  in 
evidence  ^yb  warehouse  receipts,  dated  at 
Silverton,  Oregon,  and  signed  by  W.  E. 
Longhmiller  &  Co.,  and  was  permitted,  over 
defendant's  objection  and  exception,  to  give 
evidence,  aliunde  the  receipts,  tending  to 
prove  that  Loughmiller  &  Co.,  in  signing  and 
issuing  them,  were  acting  as  the  agents  of 
defen&nt,  and  that  such  receipts  were  in 
&et  the  contracts  of  the  defendant.  The  ad- 
mission of  this  evidence  constitutes  the  first 
assignment  of  error  upon  which  the  defend- 
ant relies  for  a  reversal  of  the  judgment. 
The  wheat  receipts  referred  to  are  identical, 
except  as  to  dates,  names,  and  amounts,  and 
it  will  be  sufficient  for  the  purposes  of  this 
appeal  to  set  forth  one  of  them.  It  is  as 
follows : 

Xo.  1.      Silverton,  Ogn.,  Sept.  7,  1891. 

Received  from  John  Gash  one  thousand 
two  hundred  and  ninety-four  jl^J.  bushels  of 
good,  merchantable  wheat,  to  be  forwarded 
to  Oregon  City,  Ogn.,  and  stored  with  the 
Portland  Flouring-Mills  Co.,  subject  to  the 
following  conditions:  W.  E.  Loughmiller 
4  Co.  are  to  have  the  first  privilege  of  pur- 
chasing this  wheat  for  cash  at  any  time  the 
storer  concludes  to  sell,  and  said  wheat  is 
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subject  to  storage  charges  of  two  and  one- 
half  cents  per  bushel,  and  freight  charges 
from  shipping  [point]  to  Oregon  City.  Upon 
demand,  this  quantity  of  good,  merchantable 
wheat  will  be  delivered  to  the  storer,  sacked, 
upon  the  payment  of  the  above-mentioned 
storage  and  freight  charges,  and  four  cents 
per  bushel  for  sacks;  but  no  order  of  storer 
will  be  accepted  by  the  Portland  Flouring- 
Mills  Co.  unless  countersigned  by  W.  ti. 
Loughmiller  &  Co.  But  in  no  case  shall  W. 
E.  lS)ughmiller  &  Co.  or  the  Portland  Flour- 
ing-Mills Co.  be  held  liable  for  accidental 
loss  or  damage  to  said  wheat  by  the  action 
of  the  elements. 

W.  £.  Loughmiller  &  Co., 
1,294  }}   bushels.  per  J.  A.  L. 

The  defendant's  contention  is  that,  since 
warehouse  receipts  in  this  state  are  by  stat- 
ute made  negotiable,  the  rule  of  law  that  the 
liability  of  a  party  upon  a  negotiable  instru- 
ment must  be  established  by  the  terms  of 
the  writing  itself,  and  cannot  be  shown  by 
evidence  (Uiunde,  is  applicable  to  such  re- 
ceipts. It  may  be  regarded  as  a  settled  rule 
of  the  common  law  that,  if  the  person  sought 
to  be  charged  upon  a  negotiable  instrument 
is  not  bound  upon  the  face  of  the  writing,  he 
is  not  bound  at  all,  and  it  cannot  be  shown 
that  the  maker  was  in  fact  the  agent  of  an- 
other, and  that  such  other  is  bound  by  the  in- 
strument. The  observation  of  Andrews,  J.^ 
in  Briggs  v.  Partridge,  64  N.  Y.  357,  21  Am. 
Hep.  617,  that  ''persons  dealing  with  negoti- 
able instruments  are  presumed  to  take  them 
on  the  credit  of  the  parties  whose  names  ap- 
pear upon  them,  and  a  person  not  a  party 
cannot  be  charged  upon  proof  that  the  osten- 
sible party  signed  or  indorsed  as  his  agent," 
is  a  clear  statement  of  the  law,  and  sup- 
ported by  the  authorities.  Chitty,  Bills  k 
Notes,  *33;  Heaton  v.  Myers,  4  Colo.  59; 
Arnold  v.  Sprague,  34  Vt.  402 ;  8ta>ckpole  v. 
Arnold,  11  Mass.  27,  6  Am.  Dec.  150;  Bed- 
ford Commercial  Ins.  Co.  v.  Covelly  8  Met. 
442 ;  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass. 
101;  Rendell  v.  Barriman,  75  Me.  497,  46 
Am.  Rep,  421 ;  De  Witt  v.  Walton,  9  N.  Y. 
571;  Robinson  v.  Kanaijoha  Valley  Bank,  44 
Ohio  St.  441,  58  Am.  Rep.  829,  8  N.  E.  583. 
But  this  rule  is,  in  our  opinion,  confined  to 
commercial  contracts,  which  represent,  and, 
in  a  measure,  pass  as,  money, — such  as  bills 
of  exchange  and  promissory  notes.  Parol 
evidence  is  not  admissible  to  charge  an  un- 
named principal  on  such  an  instrument;  for, 
in  the  language  of  the  authorities,  a  note  or 
bill  of  exchange  "is  *a  courier  without  lug- 
gage,' whose  countenance  is  its  passport." 
1  Dan.  Neg.  Inst.  4th  ed.  §  303.  And  as  said 
in  an  early  case  on  the  question:  "It  would 
be  of  dangerous  consequence  to  trade,  to  ad- 
mit of  evidence  arising  from  extrinsic  cir- 
cumstances. ...  A  bill  of  exchange  is 
a  contract,  by  the  custom  of  merchants,  and 
the  whole  of  that  contract  must  appear  in 
writing."  Thomas  v.  Bishop,  2  Strange, 
955.  Mr.  Daniel,  in  the  section  already 
cited,  says:  "The  rule  excluding  parol  evi- 
dence to  charge  an  unnamed  principal  as  & 
party  to  negotiable  paper  is  derived  from 
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the  nature  of  such  paper,  which,  being  made 
for  the  purpose  of  being  transferred  from 
hand  to  hand^  and  of  giving  to  every  succes- 
sive holder  as  strong  a  claim  upon  the  orig- 
inal party  as  the  payee  himself  has,  must 
indicate  on  its  face  who  is  bound  for  its  pay- 
ment; for  any  additional  liability  not  ex- 
pressed in  the  paper  would  not  be  negotia- 
ble," The  statute  provides  that  "all  checks 
or  receipts  given  by  any  person  operating 
any  warehouse,  commission  house,"  etc., 
"are  herebv  declared  negotiable,  and  may  be 
transferrea  by  indorsement  of  the  party  to 
whose  order  such  check  or  receipt  was  given 
or  issued,  and  such  indorsement  shall  be 
deemed  a  valid  transfer  of  the  commodity 
represented  by  such  receipt,  and  may  be 
made  either  in  blank  or  to  the  order  of  an- 
other." Hill's  Anno.  Laws  (Or.)  §  4205. 
By  this  statute,  a  warehouse  receipt,  regard- 
less of  its  form,  is  made  negotiable,  in  the 
sense  that  a  transfer  thereof  by  indorsement 
carries  the  absolute  title  to  the  commodity 
represented  by  the  receipt,  and  a  bona  fide 
purchaser  for  value  is  not  chargeable  with 
knowledge  or  any  notice  of  any  equities  be- 
tween the  original  parties,  as  in  case  of  the 
assignment  of  an  ordinary  chose  in  action. 
State  V.  Koahland,  25  Or.  178,  35  Pac.  32; 
Biehop  V.  Fulkerth,  68  Cal.  607,  10  Pac.  122; 
Price  V.  Wisconsin  M.  &  F.  Ins.  Co,  43  Wis. 
267;  First  Nat,  Bank  v.  Dean,  137  N.  Y.  110, 
32  N.  E.  1108;  First  Nat,  Bank  v.  Boyce,  78 
Ky.  42,  39  Am.  Rep.  198 ;  Collins  v.  Rosen- 
ham,  19  Ky.  L.  Rep.  1445,  43  S.  W.  726. 

But  the  statute  does  not  give  to  such  re- 
ceipts all  the  attributes  of  negotiable  paper. 
A  transfer  of  the  receipt  by  indorsement  may 
operate,  under  the  statute,  to  transfer  and 
vest  the  title  of  the  goods  in  the  purchaser,  | 
where  before  it  would  not,  biit  the  nature  of 
the  contract  itself  is  unchanged.  It  is  in  no 
sense  a  negotii^ble  instrument  under  the  law 
merchant.  It  is  simply  a  written  ac- 
knowledgment by  the  warehouseman  that  he 
has  received,  and  holds  in  store  for  the  de- 
positor, the  amount  and  description  of  prop- 
ejty  named  in  the  receipt,  upon  the  terms 
and  conditions  therein  stated,  and  is  noth- 
ing more  than  a  written  contract  between  the 
parties,  which  by  the  statute  is  made  nego- 
tiable for  certain  purposes.  The  word  "ne- 
gotiable" is  evidently  not  used  in  the  stat- 
ute in  the  sense  in  which  it  is  ordinarily  ap- 
plied to  bills  of  exchange  and  promissory 
notes.  A  very  satisfactory  case  upon  this 
subject  is  Shaw  v.  Railroad  Co.,  101  U.  S. 
557,  sub  nom.  Shato  v.  Merchants'  Nat.  Bank, 
25  L.  ed.  892.  In  that  case  the  question  was 
as  to  the  right  of  a  purchaser  from  a  thief, 
for  value,  and  without  notice,  of  a  bill  of  lad- 
ing issued  in  Missouri  for  goods  to  be  carried 
to  Pennsylvania,  and  which  by  the  statutes 
of  both  states  was  made  negotiable.  In  con- 
sidering the  question,  it  did  not  appear  nec- 
essary to  inquire  whether  the  statute  of  Mis- 
souri or  of  Pennsylvania  should  be  regarded 
as  affecting  the  contract,  since,  in  the  opin- 
ion of  the  court,  there  was  no  substantial 
difference  between  the  statutes  of  the  two 
states  in  that  regard.  The  language  of  the 
Pennsylvania  statute  was,  they  (bills  of  lad- 
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ing)  "shall  be  negotiable  and  may  be  trans- 
ferred  by  indorsement  and  delivery,''  while- 
that  of  Missouri  was,  "they  shall  be  negoti- 
able by  written  indorsement  thereon  and  de- 
livery in  the  same  manner  as  bills  of 
exchange  and  promissory  notes."  But 
neither  statu t9  undertook  to  define  the  effect 
of  such  a  transfer,  and  it  therefore  became 
necessary  for  the  court  to  look  outside  of 
them  to  learn  what  the  legislature  meant  by 
declaring  such  instruments  "negotiable." 
After  defining  that  term,  as  applied  to  con- 
tracts, to  mean  primarily  the  capability  of 
being  transferred  by  indorsement  and  deliv- 
ery, so  as  to  give  to  the  indorsee  a  right  to 
sue  thereon  in  his  own  name,  and  pointing 
out  that  certain  consequences  generally, 
though  not  always,  follpw  the  indorsement 
or  transfer  of  bills  and  notes, — such  as  the 
liability  of  an  indorser  and  the  rights  of  a 
bona  fide  purchaser  before  maturity  and 
from  a  finder  or  thief, — it  says:  "But  none 
of  these  consequences  are  necessary  attend- 
ants or  constituents  of  negotiability  or  nego- 
tiation. That  may  exist  without  them.  A 
bill  or  note  past  due  is  negotiable,  if  it  be 
payable  to  order  or  bearer,  but  its  indorse- 
ment or  delivery  does  not  cut  ofT  the  defenses, 
of  the  maker  or  acceptor  against  it,  nor  ore- 
ate  such  a  contract  as  results  from  an  in- 
dorsement before  maturity,  and  it  does  not 
give  to  the  purchaser  of  a  lost  or  stolen  bill 
the  rights  of  the  real  owner.  It  does  Jiot 
necessarily  follow,  therefore,  that,  be- 
cause a  statute  has  made  bills  of  lad- 
ing negotiable  by  indorsement  and  de- 
livery, all  these  consequences  of  an  indorse- 
ment and  delivery  of  bills  and  notes  before 
maturity  ensue  or  are  intended  to  result 
from  such  negotiation."  Again,  after  observ- 
ing that  bills  of  exchange  and  promissory 
notes  are  exceptional  in  their  character,  pass 
from  hand  to  hand  as  coin,  and  the  interest* 
of  trade  require  that  a  bona  fide  purchaser 
for  value  should  not  be  bound  to  look  be- 
yond the  instrument,  the  court  proceeds: 
"The  reason  can  have  no  application  to  the 
case  of  a  lost  or  stolen  bill  of  lading.  The 
function  of  that  instrument  is  entirely  dif- 
ferent from  that  of  a  bill  or  note.  It  is  not 
a  representative  of  money,  used  for  the- 
transmission  of  money,  or  for  the  payment  of 
debts  or  for  purchases.  It  does  not  pass 
from  hand  to  hand  as  banknotes  or  coin.  It 
is  a  contract  for  the  performance  of  a  cer- 
tain duty.  True,  it  is  a  symbol  of  ownership 
of  the  goods  covered  by  it, — a  representative 
of  those  goods.  But,  if  the  goods  themselves 
be  lost  or  stolen,  no  sale  of  them  by  the  find- 
er or  thief,  though  to  a  bona  fide  purchaser 
for  value,  will  devest  the  ownership  of  the 
person  who  lost  them,  or  from  whom  they 
were  stolen.  .  .  .  Bills  of  lading  are  re- 
garded as  so  much  cotton,  grain,  iron,  or  oth- 
er articles  of  merchandise.  The  merchandise 
is  very  often  sold  or  pledged  by  the  transfer 
of  the  bills  which  cover  it.  They  are,  in  com- 
merce, a  very  different  thing  from  bills  of 
exchange  and  promissory  notes,  answering- 
a  different  purpose  and  performing  different 
functions.  It  cannot  be,  therefore,  that  the 
statute  which  made  them  negotiable  by  in- 


190O. 


Andbrson  y.  Portland  Flourino  Mills  Co. 


289- 


darsement  and  delivery^  or  negotiable  in  the 
same  manner  as  bills  of  exchange  and  prom- 
issory notes  are  negotiable,  intended  to 
change  totally  their  character,  put  them  in 
all  respects  on  the  footing  of  instruments 
which  are  the  representatives  of  money,  and 
charge  the  negotiation  of  them  with  all  the 
consequences  which  usually  attend  or  follow 
the  negotiation  of  bills  and  notes.  Some  of 
these  consequences  would  be  very  strange,  if 
not  impossible:  Such  as  the  liability  of  in- 
dorsers,  the  duty  of  demand  ad  diem,  notice 
of  non-delivery  by  the  carrier,  etc.,  or  loss  of 
the  owner's  property  by  the  fraudulent  as- 
signment of  a  thief.  If  these  were  intended, 
surely  the  statute  would  have  said  something 
more  than  merely  make  them  negotiable  by 
indorsement.'* 

We  are  of  the  opinion,  therefore,  that  a 
warehouse  receipt  is  not  negotiable,  within 
the  meaning  of  the  rule  prohibiting  the  ad- 
mission of  parol  testimony  to  charge  one  not 
bound  upon  the  face  of  the  instrument,  but 
in  that  respect  it  is  a  simple  contract,  and 
such  evidence  is  admissible  to  show  that,  al- 
though executed  by  and  in  the  name  of  an 
i^ent,  it  is  in  fact  the  contract  of  the  prin- 
cipal, and  he  is  bound  thereby.  Barbre  v. 
Goodalc,  28  Or.  465,  38  Pac.  67,  43  Pac.  378. 

It  is  contended,  however,  that,  even  if  the 
receipts  are  not  negotiable,  they  are  never- 
theless presumptively  the  contract  of  Lough- 
miller  ft  Co.  alone,  and  plaintiff  cannot  re- 
cover upon  either  the  first,  third,  or  sixth 
cause  of  action,  for  the  reason  that  there 
was  no  evidence  to  rebut  such  presumption, 
or  to  show  that  Loughmiller  &  Co.  were  in 
fact  defendant's  agents.  A  considerable 
portion  of  defendant's  brief  is  devoted  to  the 
discussion  of  this  question,  which  we  regard, 
however,  as  one  of  faet  for  the  jury,  and  not 
the  court.  There  was  evidence  given  at  the 
trial  on  behalf  of  plaintiff,  tending  to  show, 
and  from  which  the  jury  were  justified  in 
finding,  that  Loughmiller  &  Co.  were  in  fact 
the  agents  of  defendant,  and  received  the 
wheat  and  executed  the  receipts  as  such.  It 
is  unnecessary'-  for  us  to  encumber  this  opin- 
ion by  a  reference  to  the  testimony  in  detail. 
It  is  sufficient  to  say  that  we  have  exam- 
ined it  with  much  care,  and  are  satisfied  that 
the  court  committed  no  error  in  overruling 
the  motion  for  nonsuit  on  this  ground. 

ft  is  next  claimed  that  plaintiff  cannot 
recover  upon  the  second,  fourth,  and  fifth 
causes  of  action, — those  representing  the 
claims  of  Frizzell,  McNichols,  and  McAllis- 
ter,-—because  of  a  failure  of  proof.  The  evi- 
dence offered  to  establish  these  several 
causes  of  action  consisted  of  load  checks,  and 
the  oral  testimony  of  witnesses  that  the 
wheat  was  received  upon  the  same  terms  and 
conditions,  and  under  the  same  contract,  as 
that  of  the  other  parties.    The  load  checks 
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are  all  substantially  the  same.    The  follow- 
ing may  serve  as  a  specimen: 
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No.  66.        Aug.  23, 

Received  by  R.  T.  McNickle,  by  W.  E. 
Loughmiller  &  Co.,  for  the  Portland  Flour- 

ing-Mills    Co.,    bushels,    3,835   Ibs^ 

good,  merchantable  wheat,  to  be  forwarded 
to  Oregon  City,  and  there  stored  in  the  P.  P. 
M.  Co.'s  warehouses,  for  the  benefit  of  the 
owner.     No.  of  sacks  returned,  20  sacks. 
W.  E.  Loughmiller,  Weigher. 

It  is  claimed  that  these  load  checks  con- 
stitute the  contract  under  which  the  wheat 
was  received  by  Loughmiller  &  Co.,  and  that, 
they  do  not  support  the  allegations  of  the 
complaint.  But  the  evidence  shows  that 
when  a  farmer  delivered  a  load  of  grain  it 
was  the  custom  to  give  him  a  load  check  as 
an  evidence  thereof,  and  when  he  completed 
his  season's  hauling  a  receipt  was  issued  for 
the  entire  amount  of  grain  delivered,  in 
form  the  same  as  the  one  heretofore  set  out, 
and  hence  the  load  checks  do  not  evidence 
the  contract  under  which  the  wheat  was  re- 
ceived, but  are  simply  memoranda  of  each 
load  of  wheat  as  it  was  delivered;  and  so 
parol  evidence  to  the  effect  that  the  wheat 
represented  in  the  second,  fourth,  and  fifth 
causes  of  action  was  delivered  and  received 
under  the  same  contract  as  in  the  case  of  the 
other  parties  was  competent. 

Next,  it  is  claimed  that  plaintiff  cannot 
recover  upon  any  of  the  causes  of  action,  be- 
cause, if  defendant  is  under  any  liability  to 
plaintiff,  it  is  in  tort,  and  not  contract.  This 
contention  is  based  upon  the  theory  that 
Loughmiller  &  Co.  were  not  the  agents  of 
defendant.  But,  as  we  have  already  seen, 
there  was,  in  our  opinion,  sufficient  evidence 
to  carry  that  question  to  the  jury,  and 
hence  this  position  is  without  merit. 

It  is  next  contended  that  the  payment  or 
tender  of  storage,  freight,  and  sack  charges 
was  a  condition  precedent  to  the  right  to 
maintain  this  action,  and  the  written  tender 
was  not  sufficient,  but  the  money  should 
have  been  paid  into  court.  The  defendant 
by  its  answer,  denies  the  contract  alleged  in 
the  complaint,  and  the  plaintiff's  title  and 
right  to  the  possession  of  the  wheat  in  con- 
troversy, and  expressly  puts  its  refusal  to 
deliver  upon  the  ground  that  neither  plain- 
tiff nor  his  assignors  ever  shipped  or  deliv- 
ered to  it  any  wheat  whatever;  and  there- 
fore it  cannot  now  be  permitted  to  say  that 
its  refusal  to  deliver  the  grain  was  on  ac- 
count of  the  failure  of  plaintiff  to  pay  the 
charges  referred  to.  Wyatt  v.  Bender  sort, 
31  Or.  48,  48  Pac.  790. 

This  disposes  of  all  the  questions  raised 
on  the  appeal,  and,  finding  no  error  in  the 
record,  the  judgment  ia  affirmed. 
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HORST-LACHMUND  COMPANY,  Appt. 

(127  Cal,  643.) 

•1.     A  contract  embodied    in    telesrrmma 

for  the  sale  and  purchase  of  property  is,  for 
the  purpose  of  determining  whether  or  not  it 
Is  suIUciently  deQnite  to  satisfy  the  statute  of 
frauds,  to  be  interpreted  in  the  light  of  the 
circumstances  under  which  it  was  made. 
'2.  A  anfflcient  meinorandain  of  m  con- 
tract for  the  purchase  of  hops  to  satisfy  the 
statute  of  frauds  is  contained  in  two  tele- 
grams, one  from  his  agent  to  the  purchaser 
stating  that  he  had  bought  at  a  certain  price 
a  certain  number,  which,  to  the  knowledge  of 
all  parties,  referred  to  a  certain  lot  of  hops, 
and  the  other  sent  in  response  to  the  former, 
from  purchaser  to  owner,  confirming  the  pur- 
•chase. 

(February  27,  1900.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Sacramento 
County  in  favor  of  plaintiff  in  an  action  for 
breach  of  contract  to  purchase  hops.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Wl&ite  A;  Seymour,  for  appel- 
lant: 

The  memorandum,  to  be  sufficient,  must 
show  with  reasonable  certainly  what  oon- 
tract  was  finally  agreed  upon,  and  the  pre- 
cise nature  of  the  contract;  it  must  set  out 
the  parties,  the  subject-matter,  price,  terms, 
and  conditions  of  the  contract. 

Eppich  V.  Clifford,  6  Colo.  493;  8  Ath,  Sl 
Eng.  Enc.  Law,  p.  722 ;  Browne,  Stat.  Fr.  §§ 
371,  385;  Benjamin,  Sales,  §  250,  and  note 
t;  Sugden,  Vendors,  p.  134;  2  Kent,  Com. 
511;  1  Greenl.  Ev.  §S  262,  268;  1  Reed,  Stat, 
Fr.  §  322. 

The  telegram  is  insufficient  as  a  memoran- 


NOTE. — Telegrams  eta  writings  to  make  a  con- 
tract within  the  statute  of  frauds. 

I.  Generally. 

II.  Parol  evidence  to  explain, 
III.  Contract  cases  not  referring  to  the  statute 

of  frauds. 
IV.  Is  the  message  delivered  to  the  telegraph 

compa^iy  a  contract? 
V.  WhU:h  is  the  original — the  message  deliv- 
ered to,  or  by,  the  telegraph  company? 
VI.  Summary, 

I.  Generally, 

The  general  rule  that  a  contract  made  by  tel- 
egrams or  by  mall  and  telegrams  will  constitute 
a  valid  contract  under  the  statute  of  frauds 
where  the  minds  of  the  parties  meet,  and  the 
terms  of  the  contract  are  definite  and  certain, 
and  can  be  gathered  from  the  correspondence 
taken  together,  is  illustrated  in  Brewbs 
V.  HoBST-I/ACHMUND  Co.,  Where  it  was 
lield  that  a  contract  by  telegram  was  sufficient 
to  satisfy  the  statute  of  frauds  where  the 
messages  as  explained  by  oral  evidence  to  show 
the  meaning  of  the  figures,  abbreylations,  and 
-circumstances,  showed  who  the  parties  were, 
what  was  the  subject  of  the  contract,  and  what 
were  its  terms.  There  is  some  discussion  as  to 
establishing  a  contract  under  the  statute  where 
parol  evidence  is  required.  But  where,  as  in 
this  case,  the  contract  is  complete  as  to  the 
terms  and  subject-matter,  parties,  and  price,  and 
only  needs  parol  evidence  to  explain  ambigu- 
ous words,  and  to  show  the  circumstances  under 
which  it  was  made,  it  seems  that  this  is  per- 
missible. But  a  contract  will  not  be  complete 
under  the  statute,  that  is  indefinite,  uncertain, 
and  needs  parol  evidence  to  show  the  purchaser, 
-quantity,  price,  or  terms  of  sale. 

In  the  following  cases  a  contract  was  held  to 
be  sufficient  under  the  statute  of  frauds,  where 
it  was  made  by  telegrams  and  correspondence : 
Watson  V.  Baker,  71  Tex.  746,  0  S.  W.  867  ;  Bibb 
V.  Allen,  149  U.  S.  481,  37  L.  ed.  819,  13  Sup. 
Ct.  Rep.  950 ;  Hauhelt  Bros.  v.  Rea  &  P.  Mill. 
Co.  77  Mo.  App.  672 ;  Trevor  v.  Wood,  36  N.  T. 
307,  93  Am.  Dec.  511,  Rev'g  41  Barb.  255 ;  Dun- 
ning V.  Roberts,  35  Barb.  463 ;  Coupland  v.  Ar- 
rowsmith,  18  L.  T.  N.  S.  755 ;  McBlain  v.  Cross, 
25  L.  T.  N.  S.  804;  Godwin  v.  Francis,  L.  R. 
5  C.  P.  295,  22  L.  T.  N.  S,  338,  39  L.  J.  C.  P.  N. 
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S.  121 :  Bundy  v.  Johnson,  6  U.  C.  C.  P.  221 ; 
Little  V.  Dougherty,  11  Colo.  103,  17  Pac.  292 ; 
Crystal  Palace  Flouring  Mills  Co.  v.  Butter- 
field  (Colo.  App.)  61  Pac.  479:  Smith  v.  Eaa- 
ton.  54  Md.  138,  39  Am.  Rep.  355 ;  Underwood 
V.  Stack,  15  Wash.  497,  46  Pac.  1031 ;  Ryan  ▼. 
United  States.  136  U.  S.  68,  34  L.  ed.  447,  10 
Sup.  Ct.  Rep.  913 :  Kleinhans  v.  Jones,  15  C.  C. 
A.  044,  37  U.  S.  App.  185,  68  Fed.  Rep.  742  ; 
Elbert  v.  Los  Angeles  Gas  Co.  97  Cal.  244,  32 
Pac.  9 ;  Greeley-Bumham  Grocer  Co.  ▼.  Capen, 
23  Mo.  App.  307. 

Where  a  letter  described  a  farm,  and  offered 
it  for  sale,  telegrams  between  the  parties  flzlnf; 
the  price,  and  a  reply  accepting  the  proposi- 
tion, were  held  to  constitute  a  contract  within 
the  statute  of  frauds.  Watson  v.  Baker,  71 
Tex.  746,  9  S.  W.  867.  In  this  case  the  court 
said  that  the  written  evidence  required  by  the 
statute  need  not  be  comprised  in  a  single  docu- 
ment, or  drawn  up  in  any  particular  form,  and 
the  contract  need  only  be  signed  by  the  party 
to  be  charged  by  it.  Parol  testimony  cannot 
add  to  their  terms,  yet  It  can  show  the  circum- 
stances. The  court  further  said  that  the  pur- 
chaser did  promise  by  telegrams  to  pay  $12,000, 
and  after  the  payment  of  $4,000  he  promised  to 
pay  $8,000.  It  was  not  necessary  that  the 
promise  be  In  writing,  as  the  purchaser  had 
taken  possession. 

And  bough t-and-sold  notes  made  by  brokers 
ou  a  sale  of  10,000  bales  of  cotton,  pursuant  to 
telegrams,  under  an  agreement  to  use  a  cipher 
code,  considered  in  connection  with  letters  and 
the  rules  of  the  cotton  exchange,'  were  held  to 
constitute  memoranda  in  writing  sufficient  to 
satisfy  the  statute  of  frauds,  although  fictitioua 
names  used  were  required  to  be  explained  to  as- 
certain their  meaning.  Bibb  v.  Allen,  149  U.  S. 
481,  37  L.  ed.  819,  13  Sup.  Ct.  Rep.  950. 

And  where  a  purchaser  applied  to  a  broker  for 
quotations  on  fiour,  and  the  broker  telegraphed 
his  merchant,  who  responded :  "Three  ninety- 
five  basis  Beauty  cotton.  See  letter  yesterday ;" 
and  when  the  broker  received  the  telegram  it 
read:  "Three  twenty-five  basis  Beauty  cotton. 
See  letter  yesterday;*'  and  the  broker  showed 
the  telegram  to  the  purchaser  and  sold  him  a 
carload  for  $3.25,  and  executed  a  bill  of  sale, — 
It  was  held  that  the  broker  was  the  agent  of  Che 
vendor,  invested  with  authority  to  enter  into 
the  contract;  and  the  signing  of  the  written 
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dum,  for  it  contains  no  mention  of  the  kind 
of  property  sold,  nor  of  the  terms  of  the  sale, 
nor  of  the  quantity  of  property  subject  to 
the  agreement. 

Unless  the  essential  terms  of  the  contract 
ean  be  ascertained  from  the  writing  itself, 
or  by  reference  in  it  to  something  else,  the 
vriting  is  not  a  compliance  with  the  stat- 
ute; and  if  the  agreement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proofs. 

Fir8t  Baptist  Church  v.  Bigelow,  16  Wend. 
28;  WUliatns  v.  Morris,  95  U.  S.  466,  24  L. 
ei  362;  Wright  v.  Weeks,  25  N.  Y.  153. 

The  goods  sold  must  be  designated  in  the 
memorandttm,  and  cannot  be  shown  by  parol. 

May  V.  Ward,  134  Mass.  127;  Pulse  ▼. 
Miller,  81  Ind.  190;  Holmes  v.  Evans,  48 
Miss.  247, 12  Am.  Rep.  372. 

A  memorandum,  referring  for  the  identi- 
fication of  the  subject-matter  to  a  parol  con- 
tract then  subsisting  or  thereafter  to  be 
made,  is  insufHcient. 

1  Reed,  Stat  Fr.  S  322;  Hyde  v.  Cooper, 
13  Rich.  £a.  250;  Whelan  v.  Sullivan,  102 
Mass.  206;  Waterman  ▼.  Meigs,  4  Gush.  497; 


Sheid  V.  Stamps,  2  Sneed,  175;  Washington 
Ice  Co.  V.  Webster,  62  Me.  341,  16  Am.  Rep. 
4G2. 

In  the  following  cases  the  memorandum 
was  held  insufHcient,  and  parol  evidence  was 
not  permitted  for  the  purpose  of  making  the 
subject-matter  more  definite: 

Baldwin  v.  Kerlin,  46  Ind.  426;  Fry  v. 
Plait,  32  Kan.  62,  3  Pac.  781;  Sherer  v. 
Trowbridge,  135  Mass.  500;  Church  of  the 
Advent  v.  FatTow,  7  Rich.  Eq.  378;  Johnson 
V.  Granger,  51  Tex.  42;  Eckman  v.  Brash, 
20  Fla.  763;  Pipkin  v.  James,  1  Humph.  325, 
34  Am.  Dec.  652;  Ridgwo/y  y.  Ingram,  50 
Ind.  145,  19  Am.  Rep.  706. 

Air,  Albert  M.  JoliHsoiit  for  respondent : 

The  note  or  memorandum  required  by  stat- 
ute may  be  in  the  form  of  letters,  telegrams, 
etc.,  between  the  parties  relating  to  the  sub- 
ject-matter of  the  cotitraet,  and  so  connected 
that  they  may  be  fairly  said  to  constitute 
one  paper. 

Ryan  v.  United  States,  136  U.  S.  83,  34  L. 
ed.  453,  10  Sup.  Ct  Rep.  913;  Lee  ▼.  Ma^ 


oemorandam  by  the  broker  was  lihfflcient  to 
meet  tb^requlrements  of  the  statute  of  frauda 
HflQbelt  Broa  t.  Hea  &  P.  Mill.  Co.  77  Mo.  App. 
^72.  In  this  case  the  tel^raph  company  was 
De^llgent  in  falling  to  correctly  transmit  the 
telegram,  and  the  court  held  that  when  one 
makes  an  order  by  telegraph  he  makes  the  tele- 
raph  company  his  agent,  and  If  It  is  altered 
in  the  transmission  he  is  bound  by  It  as  trans- 
mitted. 

And  a  telegram:  **W111  deliver  50,000  at 
KTen  and  a  quarter,  per  (steamer)  Mos<^8  Tay- 
lor."—in  reply  to  a  telegram  which  asked  at  what 
price  tbey  would  sell  100,000  Mexican  dollars ; 
tad  a  letter  of  the  same  date  repeating  the 
telegram  and  stating  that  they  had  sent  It, 
-*«ere  held  sufficient  evidence  of  subscription  by 
tke  respondents  to  take  the  case  out  of  the 
«ttate  of  frauda  Trevor  v.  Wood,  36  N.  T. 
307,  83  Am.  Dec.  511,  Reversing  41  Barb.  255. 

Where  a  firm  received  a  telegram :  **I  will 
^  reroonsible  for  'P.'s'  bill  of  goods  ordered 
}€tterday."  signed  A.  R. ;  and  shipped  the  goods 
tod  then  sued  A.  R- ;  and  the  message  should 
^ve  been  one  guaranteeing  the  responsibility 
af  ''H.,"—it  was  held  that  the  telegraph  oper- 
*tdr  was  the  agent  of  the  sender,  and  that  if 
y  Dlstake  were  made  the  principal  would  be 
(>03Dd.  It  was  further  held  that  the  agree- 
°«t  vas  a  valid  promise  within  the  statute  of 
^adg,  as  the  a;rent  in  sending  the  telegram 
teoDd  the  principal,  and  credit  was  given,  to 
the  aeoder  of  the  telegram.  It  was  further  held 
t^t  eridence  of  the  search  for  and  loss  of 
the  original  telegram  authorized  the  use  of  a 
'opy.    Dunning  v.  Roberts.  35  Barb.  408. 

Correspondence  ^nd  telegrams  in  relation  to 
»  leiie  lor  twenty-one  years,  taken  together, 
'^*rt  held  to  constitute  a  binding  contract  with- 
'«  the  statute  of  frauda  Coupland  v.  Arrow- 
■ith,  18  L.  T.  N.  S.  755.  In  this  case  the 
«art  laid!  'The  defendant  several  times  re- 
'?md  to  what  he  considered  'an  obligation' 
iod  'aa  engagement,*  which  could  only  have  re- 
-'^^  to  the  terms  of  an  agreement  as  elucl- 
^*ed  by  the  correspondence.'* 

^0  telegrams,  one  signed  in  the  agent's  name 
**d  in  the  other  of  which  the  name  of  the  buyer 
^u  not  mentioned,  constituted  a  sufficient 
'^^oaonndum  of  the  contract  to  satisfy  the  stat 


swered  by  letter,  to  which  the  broker  replied  by 
telegraph :  "Buyer  takes  one  hundred  tons  of 
hay  a^  5  L.  net  cash  to  selves."  This  was  on 
the  ground  that  the  buyer  might  be  treated  as 
the  undisclosed  principal  of  the  agent,  who  ap- 
peared on  the  telegrams  to  be  liable  as  princi- 
pal.    McBlain  v.  Cross,  25  L.  T.  N.  S.  804. 

And  an  offer  by  letter  to  buy  an  estate  for 
a  certain  sum,  accepted  by  telegram,  constitutes 
a  contract  under  the  statute  of  fraudbs.  Godwin 
V.  Francis,  L.  R.  6  C.  P.  295,  22  L.  T.  N.  S. 
838,  39  L.  J.  C.  P.  N.  S.  121. 

Where  a  stipulation  is  made,  "the  copies  may 
be  treated  as  originals  signed  as  aforesaid,"  a 
telegram :  "Wants  to  buy  wheat  on  'Grace 
Greenwood.*  What  is  your  price?"  Answer: 
"I  will  sell  for  two  dollars  per  bushel.  Be  in 
Toronto  Monday."  Reply  :  "I  will  take  wheat 
on  'Grace  Greenwood,  at  your  offer,  two  dollars 
per  bushel."  Reply  :  "Your  telegram  received. 
I  will  be  in  Toronto  Wednesday," — constitute 
a  contract  within  the  statute  of  frauds.  Bun- 
dy  V.  Johnson,  6  U.  C.  C.  P.  221. 

A  contract  made  by  telegrams  and  letters 
is  a  sufficient  compliance  with  the  statute  of 
frauds.  Little  v.  Dougherty,  11  Colo.  103,  17 
Pac.  292.  In  this  case  a  letter  was  sent  asking 
a  party  at  what  salary  he  would  come  and  work 
for  him  for  one  year  commencing  January  1, 
and  requesting  answer  by  telegram.  He  an- 
swered by  letter  and  telegram  stating  that  he 
would  come  for  $1,500,  and  a  reply  telegram 
was  received  December  19,  that  he  would  give 
$1,200  for  one  year.  No  answer  was  made  to 
this.  Another  telegram  was  received :  "Will 
you  accept  on  two  years  guarantee  at  $1,400?*' 
This  was  answered  by  telegram  saying  he  ac- 
cepted, and  would  commence  January  10,  to 
which  there  was  a  reply  December  27 :  "I  will 
accept  you  January  10."  The  employee  pro- 
duced the  letters  and  telegrams  received,  but 
those  sent  were  not  produced,  although  notice 
was  given  to  produce  the  same. 

And  a  letter  pricing  wheat,  and  a  telegram 
accepting  offer  and  ordering  3.000  bushels,  and 
telegram  acknowledging  receipt  of  order  and 
that  wheat  would  be  shipped  that  week,  con- 
stitute a  contract  under  the  statute  of  frauds 
requiring  writing  in  case  of  a  sale  of  goods  of 
over  $50  in  value.  Crystal  Palace  Flouring 
Mills  Co.  V.   Butterfleld   (Colo.  App.)   61  Pac. 

"Here  was 

the 

10 


■^uranaum  oi  tne  contract  to  satisiy  tne  stat-    Mills  Co.  v.   Butterfleld   (Colo.  App.)   61 
^oi  frauds,   where  a   broker   telegraphed  a    479.     In  this  case  the  court  said:     "Here 
J«9dor  for  the  price  of  hay,  which  was  an-  >  a  complete  contract     It  was  definite  as  to 
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hofiey,  9  Iowa,  844;  JeUca  t.  Barrett,  Q2 
Miss.  315;  Fisher  ▼.  Kuhn,  54  Miss.  480. 

Parol  evidence  may  be  resorted  to  in  aid  of 
the  writing,  where  an  ambiguity  exists  in 
respect  to  the  property  intended  to  be  sold, 
or  to  which  the  contrsict  relates. 

1  Beach,  Modern  Law  of  Contracts,  §S  575, 
581;  Breckinridge  v.  Crocker,  78  Cal.  529, 
21  Pac.  179;  Elhert  v.  Lo8  Angeles  Cfae  Co, 
97  Cal.  244,  32  Pac.  9;  Joseph  v.  Holt,  37 
Cal.  250;  Benjamin,  Sales,  6th  ed.  pp.  208 
et  seq.;  Browne,  Stat.  Fr.  5th  ed.  §§  355, 
366,  384,  385,  409;  Beck^oith  v.  Talhot,  95 
U,  S.  289,  24  L.  ed.  496. 

Parol  evidence  is  admissible  to  show  the 
situation  of  the  parties  at  the  time  the  writ- 
ing was  made,  and  the  circumstances  at- 
tending the  transaction,  and  to  shoit  the 
meaning  which  certain  words  have  acquired 
by  u^age,  and  also  to  show  the  time  when  the 
bargain  was  made. 


Wood,  Stat,  Fr.  §  385;  Btoops  t.  Smith, 
100  Mass.  63,  97  Am.  Dec.  76,  1  Am.  Rep. 
86;  Hart  v.  Hammett,  18  Vt  127. 

Parol  evidence  is  admissible  to  explain 
technical  expressions,  and  the  meaning  of 
words  and  phrases  not  in  common  use. 

Browne,  Parol  Ev.  5  10;  Callahan  v.  Stan- 
ley, 57  Cal.  476;  Berry  v.  Kovodlsky,  95  CaU 
134,  30  Pac.  202;  Salmon  Falls  Mfg.  Co,  v. 
Goddard,  14  How.  446,  14  L.  ed.  493 ;  Smith 
V.  Clews,  114  N.  Y.  190,  4  L.  R.  A.  392,  21  N. 
£.  160. 

If  the  writing  refer  to  any  other  writing 
which  can  be  identified  completely  by  this 
reference,  without  the  aid  of  parol  evidence, 
then  the  two  or  more  writings  may  consti- 
tute a  compliance  with  the  statute. 

Turner  v.  Lorillard  Co.  100  Ga.  645,  28  S. 
E.  383;  Lee  v.  Butler,  167  Mass.  426,  46  N. 
E.  62 ;  Austin  v.  Davis,  128  Ind.  472, 12  L.  R. 
A.  120,  28  N.  E.  59;  Hickey  v.  Dole,  66  N. 


nnmber  of  bushels  sold,  the  price  to  be  paid,  and 
the  time  oC  delivery." 

A  telegraph  despatch  promising  to  Indorse 
is  a  sufficient  compliance  with  the  statute  of 
frauds  requiring  such  a  promise  to  be  in  writ- 
ing. Smith  V.  East  on,  54  Md.  138,  39  Am.  Rep. 
855. 

An  agreement  made  by  a  husband  an^  wife 
to  purchase  land,  through  letters  and  telegrams, 
shows  a  valid  contract  for  the  purchase  of  the 
land  on  their  part  under  the  statute  of  frauds. 
Underwpod  v.  Stack,  15  Wash.  497,  46  Pac. 
1031. 

And  a  complete  contract  binding  under  the 
statute  of  frauds  may  be  gathered  from  letters, 
writings,  and  telegrams  between  the  parties  re- 
lating to  the  subject-matter  of  the  contract,  and 
so  connected  with  each  other  that  they  may  be 
fairly  said  to  constitute  one  paper  relating  to 
the  contract.  Ryan  v.  United  Statea  130  U.  S. 
68,  34  L.  ed.  447,  10  Sup.  Ct.  Rep.  013. 

Correspondence  by  letters  and  telegrams 
when  put  together,  if  they  make  out  an  assent 
of  the  parties  to  the  terms. of  the  sale,  will  make 
a  binding  agreement  which  may  be  specifically 
enforced;  and  such  a  mode  of  creating  a  bind- 
ing contract  is  sufficient  under  the  statute  of 
frauds.  In  the  state  of  Kentucky,  in  regard  to 
contracts  for  the  sale  of  land.  Kleinhans  v. 
Jones,  15  C.  C.  A.  644,  87  XT.  S.  App.  185,  68 
Fed.  Rep.  742. 

A  correspondence  through  letters  or  tele- 
grams, or  both,  if  they  show  clearly  what  the 
contract  was,  is  sufficient  under  the  statute  of 
frauds.  Elbert  v.  Los  Angeles  Gas  Co.  97  Cal. 
244,  82  Pac.  9. 

In  this  case  the  court  said :  "Now,  with  re- 
spect to  the  question  whether  or  not  the  letters 
and  telegram  afford  sufficient  evidence  that  a 
contract  for  two  years  at  a  certain  stipulated 
price  was  made,  we  deem  it  enough  to  say  that 
we  think  said  evidence  was  sufficient  to  show 
said  facts ;  and  we  do  not  consider  it  necessary 
to  repeat  said  letters  and  telegrams  here  In  de- 
tail." 

Sold  notes  and  subsequent  correspondence  by 
letters  and  telegrams  between  the  commission 
house  and  Its  agent  relating  to  the  same  sub- 
ject-matter, that,  taken  together,  make  the 
terms  of  the  sale  entirely  clear  without  resort- 
ing to  parol  evidence,  make  a  contract,  and  take 
the  case  out  of  the  letter  and  policy  of  the  stat- 
ute of  frauds.  Greeley-Burnham  Grocer  Co.  v. 
Capen,  23  Mo.  App.  307. 

In  J.  K.  Armsby  Co.  v.  Eckerly,  42  Mo.  App. 
299,  where  a  telegram  to  a  broker  directed  him 
to  sell  one  car  of  apples  without  designating 
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the  exact  quantity  of  boxes  or  stipulating  the 
time  of  delivery,  and  the  broker  made  a  sold 
note,  it  was  said  that  a  memorandum  of  sale 
may  be  good  under  the  statute  of  frauds,  al- 
though it  does  not  express  the  understandinj; 
of  the  parties ;  and  that  parol  evidence  may  be 
resorted  to  for  the  purpose  of  helpliy  oat  its 
deflciendea  In  this  case  the  telegram  was  in- 
admissible in  evidence,  as  It  contained  some 
words  in  cipher,  and  it  was  not  shown  to  have 
been  read  by  the  defendant. 

But  in  the  following  cases  it  was  held  that 
contracts  made  by  telegrams  were  not  sufficient 
under  the  statute  of  frauds,  where  they  were 
indefinite,  uncertain,  ambiguous,  or  did  not 
identify  the  property,  purchaser,  or  terms  of 
sale :  Breckinridge  v.  Crocker,  78  Cal.  529,  21 
Pac.  179 ;  Alexander  v.  Western  U.  Teleg.  Co. 
67  MIsa  886,  7  So.  280 ;  Williams  v.  Brickell. 
87  Miss.  682.  75  Am.  Dec.  88 ;  McElroy  v.  Buck, 
85  Mich.  434;  Hastings  v.  Weber,  142  Masa. 
232,  66  Am.  Rep.  671,  7  N.  E.  846 ;  Lincoln  v. 
Erie  Preserving  Co.  132  Mass.  129;  Hazard  ▼. 
Day,  14  Allen,  487.  92  Am.  Dec.  790 ;  Kinghome 
V.  Montreal  Teleg.  Co.  18  U.  C.  Q.  B.  60 ;  Mar- 
schall  V.  Eiseu  Vineyard  Co.  7  Misc.  674,  2S 
N.  T.  Supp.  62;  Wfaaley  v.  Hinchman,  22  Mo. 
App.  483;  Moulton  v.  Kershaw,  59  Wfl(.  316. 
48  Am.  Rep.  51'6,  18  N.  W.  172 ;  North  v.  Men- 
del, 73  Ga.  400,  54  Am.  Rep.  879;  Watt  v.  WIh- 
consin  Cranberry  Co.  68  Iowa,  730,  18  N.  W. 
898 ;  Duff  v.  Hopkins,  33  Fed.  Rep.  599 ;  Rector 
Provision  Co.  v.  Sauer,  69  Miss.  235.  13  So. 
623:  Palmer  v.  Marquette  &  P.  Rolling  Mills 
Co.  32  Mich.  274. 

The  memorandum  of  a  contract  made  by 
telegrams  must  contain  all  the  material  ele- 
ments of  the  contract ;  that  is,  it  must  show 
who  is  the  seller  and  who  is  the  buyer,  what  the 
price  is,  and  when  it  is  to  be  paid,  and  must  ao 
describe  the  land  that  it  can  be  identified,  un- 
der Cal.  Civ.  Code,  {  1741,  Code  Civ.  Proc.  ifi 
1971-1973,  providing  that  no  agreement  for  the 
sale  of  real  property  or  of  any  Interest 
therein  is  valid  unless  the  same,  or  some  note 
or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  to  be 
charged,  or  his  agent  thereunto  author- 
ized In  writing.  The  court  said  that  a 
memorandum  of  an  agreement  is  sufficient,  and 
it  may  be  found  in  one  or  more  papers,  some 
or  all  of  which  may  be  telegrams.  Breckin- 
ridge V.  Crocker,  78  Cal.  529,  21  Pac.  179.  In 
this  case  It  could  not  be  ascertained  from  the 
telegram  who  the  buyer  was.  The  subject-mat- 
ter of  the  offer  was  for  "the  balance  of  M. 
town  property,"  and  the  acceptance  was  of  th» 
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H.  336,  29  AU.  792;  Singleton  v.  Hill,  91 
Wis.  61,  64  N.  W.  688 ;  Lee  v.  Cherry,  85 
Tenn.  707,  4  S.  W.  835 ;  1  Greenl.  Ev.  S  268 ; 
i/eiuieM  ▼.  Mount  Hope  Iron  Co,  53  Me.  20; 
Sicmers  v.  Sieniers,  65  Minn.  104,  67  N.  W. 
802,  60  Am.  St  Rep.  437,  note;  Hollia  v. 
Burgess,  37  Kan.  487,  16  Pac  536;  Sherwood 
?.  Walker,  66  Mich.  668,  33  N.  W.  919. 

Wliere  the  memorandum  contains  a  de- 
scription sufficient  for  identification  then, 
under  the  maxim,  "That  is  certain  which  can 
be  made  certain,''  parol  evidence  may  be  re- 
ceived. 

A'eio  England  Dressed  Meat  &  Wool  Co,  y. 
Biandoi-d  Worsted  Co.  165  Mass.  328,  43  N. 
E.  112;  Dana  v,  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec  130;  Hatch  y.  Douglas,  48  Conn.  116, 
40  Am.  Rep.  154;  Pomeroy,  Gontr.  §  152; 
Preble  v.  Abrahams,  88  Cal.  250,  26  Pac.  99; 
Marriner  v.  Dennison,  78  Cal.  207,  20  Pac. 


386;  Mann  v.  Higgins,  83  Cal.  66,  23  Pac. 
206;  Towle  v.  Carmelo  Land  d  Coal  Co,  99 
Cal.  398,  33  Pac.  1126. 

Gray,  C,  filed  the  following  opinion : 
This  is  an  action  for  a  breach  of  contract 
of  sale  and  purchase  brought  by  vendor 
against  the  vendee.  The  complaint  sets  out 
an  agreement  whereby  plaintiff  agreed  to 
sell,  and  defendant  agreed  to  buy  of  plaintiff, 
57,110  pounds  of  hops,  at  11%  cents  per 
pound;  that  plaintiff  tendered  the  hops,  and 
defendant  refused  to  take  or  pay  for  them; 
and  that  thereupon  plaintiff  sold  said  hops 
to  a  third  person  for  the  best  obtainable 
price,  which  was  $830.93  less  than  defend- 
ant had  agreed  to  pay  therefor.  Plaintiff 
obtained  judgment  for  said  $830.93,  and  de- 
fendant appeals.  The  case  comes  here  on 
the  judgment  roll.    The  answer  sets  up  the 


*'offer  for  M.  property  ;'*  and  it  was  held  that 
If  one  Intended  it  to  apply  to  a  recorded  map, 
tod  tbe  other  intended  it  to  apply  to  another 
map,  there  was  a  misunderstanding. 

In  an  action  against  a  telegraph  company 
for  damages  for  loss  of  a  bargain,  caused  by  the 
negligent  delay  in  transmitting  a  telegram,  it 
vas  held  that  a  letter  merely  of  advice,  and  not 
an  offer  to  sell  a  piece  of  property,  accepted  ab- 
•olntely  by  telegram,  did  not  close  the  contract. 
Alexander  v.  Western  U.  Teleg.  Co.  67  Miss. 
S86,  7  So.  280. 

A  telegram  by  an  agent  in  charge  of  a  water- 
log place  to  a  friend :  "There  are  many  cases 
of  yellow  fever  at  the  well"  (watering-place). 
"Send  oat  a  physician  without  fall  this  even- 
ing,"— is  not  a  contract  to  pay  for  the  services 
of  inch  physician,  bat  is  rather  a  notice  that 
the  people  at  that  place  are  in  need  of  a  physi- 
cian. WiUiama  v.  Brickell,  87  Miss.  682,  76 
Am.  Dec  88. 

A  telegram,  "I  will  take  double-deck  car  hogs, 
W.  C.  B.  will  dose  contract**  referring  to  a  pre- 
TioQs  parol  negotiation, — is  not  a  sufficient 
memorandimi  of  a  contract  under  the  statute 
of  fnoda  McKlroy  v.  Buck,  85  Mich.  434.  In 
this  ease  the  court  said:  "Standing  by  itself, 
the  telegram  contained  none  of  the  elements  of 
a  taigain  except  quantity,  and  it  implied  that 
there  had  been  some  communication  previously 
in  regard  to  terms,  which  would  have  to  be 
appealed  to^  to  explain  the  substance  of  the 
bargain.  Moreover,  it  did  not  purport  to  he  a 
note  or  memorandum  of  an  agreement  at  all, 
bur  only  a  simple  notification  of  adhesion  to 
in  agreement  which  had  been  provisionally  ar- 
ranged theretofore,  and  ^e  terms  of  which 
were  assumed  to  be  understood ;  and  the  facts 
■bow  that  the  previous  arrangement  so  re- 
ferred to  was  one  which  rested  wholly  in  parol." 

And  where  a  tenant  directed  his  agent  to 
Begotiate  a  lease  for  a  store,  and  the  agent 
vrote  a  description  of  a  store  and  the  rent  for 
Hre  years ;  and  the  tenant  telegraphed  the 
agent,  "If  bfksement  included  at  $4,000  secure 
5  jean'  lease ;"  and  the  agent  handed  this  tele- 
gram to  the  owner,  who  verbally  accepted  the 
offer.- -It  was  held  that  it  was  not  a  contract 
within  the  statute  of  frauds,  so  as  to  bind  the 
tenant.  Hastings  v.  Weber,  142  Mass.  232,  56 
Am.  Rep.  671,  7  N.  E.  846.  In  this  case  the 
wart  said  that  there  is  no  evidence  that  the 
agent  had  any  authority  to  sign  a  memorandum, 
aad  the  only  paper  signed  by  the  defendants  Is 
•be  telegram.  It  was  contended  that  it  was 
to  connected  with  the  letter  as  to  make  the  let- 
ter and  telegram  together  a  memorandum 
•Igned  by  the  defendants.  The  court  further 
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says  that,  assuming  that  such  is  the  correct 
construction,  they  do  not  constitute  a  contract ; 
that  the  correspondence  Is  not  between  the  par- 
ties, but  between  one  of  the  parties  and  his  own 
agent.  He  had  no  authority,  unless  from  the 
telegram,  to  make  a  contract ;  that  the  letter 
did  not  refer  to  any  particular  terms  or  condi- 
tions of  the  lease.  The  telegram  is  construed 
to  mean  that  the  agent  should  continue  his 
negotiations,  and  submit  the  lease  to  the  defend- 
ants for  their  acceptance. 

Where  a  broker  telegraphs  the  defendant, 
"Telegraph  how  much  corn  you  will  sell,  with 
cash  price  Buffalo  ;'*  answered  from  New  Tork, 
"3.000  cases  $1.05  open  one  week;"  reply, 
"Sold  com ;  will  see  you  to-morrow," — ^It  was 
held  that  these  telegrams  do  not  constitute  any 
offer  to  sell  to  the  plaintiff  within  the  statute 
of  frauds  requiring  a  contract  for  sale  of  mer- 
chandise for  price  over  $50  to  be  in  writing. 
Lincoln  v.  Erie  Preserving  Co.  132  Mass.  129. 
In  this  case  the  court  said  that  the  first  two 
telegrams  say  to  the  plaintiff  that  the  company 
will  sell  a  certain  quantity  of  corn  on  certain 
terms  within  a  certain  time,  but  it  does  not  say 
that  it  will  sell  to  the  plaintiff,  but  in  effect 
says  that  it  will  hold  the  com  a  week  for  the 
plaintiff  to  find  a  purchaser ;  and  as  there  is  no 
written  evidence  of  any  offer  to  sell  the  com  to 
the  plaintiff,  evidence  of  a  subsequent  oral 
promise  or  acceptance  by  the  defendant,  or  ac- 
ceptance by  the  plaintiff,  was  properly  ex- 
cluded. 

And  telegrams  signed  by  a  person,  relating 
to  a  contract  but  not  mentioning  the  subject- 
matter,  are  not  sufficient  to  take  the  contract 
out  of  the  statute  of  frauds,  and  the  deficiency 
cannot  be  supplied  by  referring  for  a  descrip- 
tion of  the  subject-matter  to  a  written  instru- 
ment subsequently  signed,  but  which  was  void 
because  executed  on  the  Sabbath.  Hazard  v. 
Day,  14  Allen,  487,  92  Am.  Dec.  790.  In  this 
case  the  court  said  the  despatches  which  passed 
between  the  parties  were  insufficient  to  consti- 
tute such  a  memorandum,  because  they  showed, 
at  most,  the  terms  of  payment  In  part,  and  a 
direction  from  the  defendants  to  the  plaintiffs 
to  draw  up  a  contract  accordingly,  but  did  not 
otherwise  describe,  mention,  or  refer  to  the 
subject  of  the  contract.  This  contract  pur- 
ports to  bo  one  of  purchase  of  real  estate. 

In  an  action  against  a  telegraph  company  for 
damages  for  failing  to  deliver  a  telegram,  it 
was  held  that  the  telegrams  did  not  establish 
a  contract  for  the  sale  of  goods  sufficient  under 
the  statute  of  frauds."  where  a  letter,  "Will 
give  you  eighty  cents  for  rye."  was  answered 
by  telegram,  "Do  accept  your  offer ;  ship  to-mor- 
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statute  of  frauds,  alleging  that  the  agree- 
ment sued  on  "was  an  agreement  for  the 
sale  of  goods  and  chattels  at  a  price  exceed- 
ing t\YO  hundred  dollars;  and  defendant  did 
not  accept  or  receive  any  part  of  said  goods 
and  chattels,  and  did  not  pay  any  part  of  the 
purchase  money  therefor;  and  said  sale  was 
not  made  at  auction;  and  said  a^eement 
was  not,  nor  was  any  sufficient,  proper,  or 
adequate  memorandum  or  note  thereof,  in 
writing,  subscribed  by  defendant,  or  by  any 
agent  of  defendant."  The  court  found  as  to 
the  contract:  That  Fred  E.  Alter  was  the 
general  agent  in  the  state  of  California,  and 
was  empowered  to  make  contracts  therein 
for  defendant.  That  C.  A-  Wagner  was  de- 
fendant's agent  in  the  county  of  Sacramento, 
empowered  to  solicit  samples  in  that  and  ad- 
joining counties  from  hop  growers,  and 
transmit  the  same  to  defendant's  said  gen- 
eral agent  at  Santa  Rosa,  California,  "and 
to  contract  with  such  growers  for  the  pur- 
chase from  them  in  behalf  of  defendant  cor- 


poration of  such  of  said  hops  as  might  by  the 
latter  be  desired,  subject  to  the  approval  of 
the  defendant  corporation,  through  its  gen- 
eral agent,  said  Alter."  That  plaintiff  was 
a  hop  grower  having  a  farm  near  Ben  Ali, 
Sacramento  county,  and  in  September,  1897, 
said  Wagner,  aa  agent  for  defendant,  ob- 
tained samples  of  a  certain  lot  of  hops,  con- 
sisting of  296  bales,  weighing  67,110  pounds, 
belonging  to  said  plaintiff,  and  transmitted 
said  samples  to  Alter  at  Santa  Rosa,  at  the 
same  time  informing  said  Alter  of  the  fact 
that  said  samples  were  from  the  lot  afore- 
said, comprising  296  bales  of  the  last  pick- 
ings of  hops  grown  by  plaintiff  during  the 
year  1897  upon  his  said  farm.  That  at  the 
same  time  said  Wagner  designated  said  sam- 
ples by  the  trade  number  or  symbol  "13." 
That  it  was  and  is  the  custom  which  pre- 
vails generally  among  dealers  in  hops  to 
mark  and  designate  by  number  the  different 
samples  furnished  them  by  ^rowers,  and 
such  custom  was  followed  by  defendant  in 


row  fifteen  to  twenty  hundred,*'  and  the  latter 
was  not  delivered.  It  was  also  held  that  if 
the  last  message  had  been  delivered  it  would 
not  have  been  a  complete  contract,  as  it  required 
something  to  show  how  many  bushels  of  rye  he 
would  take  after  he  had  learned  that  the  plain- 
tiff would  agree  to  his  price  and  time  of  deliv- 
ery. The  offer  does  not  show  for  what  quantity 
of  rye  it  was  made  to  give  eighty  oents,  nor 
does  it  say  per  bushel.  Kinghorne  v.  Montreal 
Teleg.  Co.  18  U.  C.  Q.  B.  60. 

In  Marschall  v.  Bisen  Vineyard  Co.  7  Misc. 
674,  28  N.  Y.  Sapp.  62,  It  was  contended  that 
a  contract  made  by  telegrams  was  In  compli- 
ance with  the  statute  of  frauds  in  furnishing  a 
memorandum  of  Its  terms.  Bat  it  was  held 
that  the  telegrams  did  not  show  the  consent 
of  the  parties,  as  it  could  not  be  ascertained 
whether  it  was  one  or  two  carloads  that  plain- 
tiff wanted. 

It  must  appear  from  the  memorandum  or  con- 
tract what  is  the  subject-matter  of  the  defend- 
ant's engagement,  and  If  It  be  land  it  must  be 
so  descrihed  that  it  may  be  identified.  It  is  no 
objection  to  a  contract  that  it  Is  made  by  tele- 
grams from  the  partlea  Such  contracts  meet 
the  requirements  of  the  statute  of  frauds,  and 
are  binding.  But  In  a  telegram  to  take  "your 
house"  there  is  no  clue  for  identification  of  the 
property,  and  there  Is  no  binding  contract. 
Whaley  v.  Hlnchman,  22  Mo.  App.  483. 

A  letter:  "In  consequence  of  a  rupture  in 
the  salt  trade,  we  are  authorised  to  offer  Michi- 
gan fine  salt,  In  full  carload  lots  of  eighty  to 
ninety-five  bbls.,  delivered  at  your  city,  at  85c. 
per  bbl.,  to  be  shipped  per  C.  &  N.  W.  R.  R.  Co. 
only.  At  this  price  it  is  a  bargain,  as  the  price 
in  general  remains  unchanged.  Shall  be  pleased 
to  receive  your  order ;"  and  telegraph  reply : 
"Your  letter  of  yesterday  received  and  noted. 
You  may  ship  me  two  thousand  (2,000)  barrels 
Michigan  fine  salt,  as  offered  In  your  letter. 
Answer" — ^are  not  a  complete  contract  under 
the  statute  of  frauds;  but  rather  a  notice  so- 
liciting custom,  and  the  letter  and  telegram  can- 
not be  aided  by  parol  evidence  to  show  addi- 
tional facts  to  help  out  the  writing  so  as  to 
make  out  a  contract  not  expressed  therein. 
Moulton  V.  Kershaw,  59  Wla  316,  48  Am.  Rep. 
616,  18  N.  W.  172. 

The  following  telegrams  "Mendel  five  bellies, 
eight.  Ehrllch  offers  seven-eighths  ten  bellies 
lighter  than  last,"  and  the  memorandum  In  the 
entry  book  of  the  agent  of  the  vendors :  "Sold 
account  C.  H.  North  ft  Co.,  Mendel,  6  bellies, 
50  L.  R.  A. 


8," — do  not  constitute  a  sufllclent  memorandum 
in  writing  to  comply  with  the  statute  of  frauds 
80  as  to  bind  Mendel  as  purchaser,  as  there  Is 
a  failure  to  set  out  the  purchasers  or  the  quan- 
tity and  price,  and  parol  evidence  is  not  ad- 
missible to  supply  these  defects.  North  v.  Men- 
del, 78  Oa.  400,  54  Am.  Rep.  879.  In  this  case 
Ga.  Code,  |  1950,  subd.  7,  required  contracts 
for  the  sale  of  goods  amounting  to  |50  to  be  Ln 
writing. 

And  an  alleged  contract  to  sell  200  bbls.  of 
cranberries,  made  entirely  by  telegrams,  that 
is  unintelligible  unless  aided  by  extrinsic  evi- 
dence, does  not  constitute  a  binding  contract 
sufficient  to  take  the  case  out  of  the  statute  of 
frauda  Watt  v.  Wisconsin  Cranberry  Co.  68 
Iowa,  780,  18  N.  W.  898. 

A  telegram  from  the  president  of  a  bank  to 
the  bank's  attorneys  was  held  not  to  connect 
itself  with  a  proposition  from  an  assignee  In 
regard  to  the  sale  of  land,  where  the  proposi- 
tion was  Informal,  unsigned,  and  required  parol 
evidence,  not  merely  for  Its  Identification,  but 
for  the  more  vital  purpose  of  showing  that  ft 
was  an  offer  from  the  assignee.  Duff  v.  Hop- 
kins, 33  Fed.  Rep.  599. 

Telegrams  containing  an  order  for  the  pur- 
chase of  goods,  and  the  reply,  do  not  constitute 
a  contract  within  the  statute  of  frauds  requiring 
the  contract  to  be  in  writing  and  signed  by  the 
party,  unless  the  telegrams,  without  the  aid  of 
parol  evidence,  show  the  substantial  terms  and 
price.  Rector  Provision  Co.  v.  Sauer,  69  Miss. 
235,  18  So.  623. 

A  telegram,  **Come  on  at  once  at  salary  of 
|2,000,  conditional  only  upon  satisfactory  dis- 
charge of  business,"  does  not  comply  with  the 
statute  of  frauds,  as  it  fixes  no  time  for  the  con- 
tinuance of  the  employment,  and  does  not  indi- 
cate the  kind  of  employment.  A  memorandum, 
to  comply  with  the  statute,  must  embrace  all 
the  substantial  terms  of  the  contract,  and  can- 
not be  aided  by  parol  evidence.  Palmer  v.  Mar- 
quette &  P.  Rolling  Mill  Co.  82  Mich.  274.  In 
this  case  it  was  said  :  "It  is  ImiMSsIble  to  say 
that  the  telegram  contains  all  the  essential 
terms  of  a  contract.  It  fixes  no  time  for  the 
continuance  of  the  employment,  and  it  does  not 
name  the  employment  itself.  The  plaintiff  in- 
sists that  the  use  of  the  word  'salary'  In  a  sense 
evidently  implying  a  year's  compensation  indi- 
cates that  it  was  to  continue  a  year  at  least, 
but  if  the  bargain  was  thought  by  defendants 
to  be  favorable  to  their  Interests,  It  must  be  as 
much  open  to  them  to  show  that  a  term  of 
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the  transaction  herein  set  forth.  That  hops 
are  sold,  according  to  the  custom  of  trade 
and  usage  in  California,  by  the  pound.  That 
<m  October  11, 1897,  plaintiff  and  defendant's 
agoit)  Wagner,  entered  into  an  oral  con- 
tract subject  to  the  approval  of  Alter,  where- 
by plaintiff  sold  and  defendant  bought  the 
aforesaid  lot  of  hops,  provided  the  same  were 
in  quality  equal  to  the  samples  marked  "13," 
and  it  was  agreed  that  defendant  should 
inspect  the  hops  on  or  before  October  16.  On 
the  same  day,  October  11,  Wagner  tele- 
graphed to  Santa  Rosa  as  follows: 

October  11,  1897. 
Horst  k  Lachmund  Co.,  Santa  Rosa,  Cal. : 

Bought  thirteen,  at  eleven  five-eighths  net 
you;  confirm  purchase  by  wire  to  Brewer, 
nineteen  sixteen  M.  street.  Inspection  on 
or  before  Saturday.  Do  you  want  fifteen  at 
eleTcn  quarter? 

C.  A.  Wagner. 


Alter  received  this  message  the  same  day, 
and  tiiereupon  sent  to  plaintiff,  and  plaintiff 
received,  the  following  telegram: 

Santa  Rosa,  Cala.,  Oct.  II,  '97. 
Geo.  Brewer,  19 16   M    street.    Sacramento, 
Cala. : 
We  confirm  purchase  Wagner  eleven  five- 
eight  cents,  like  sample. 

[Signed]      Horst  and  Lachmund  Co. 

That  these  telegrams  are  the  only  written 
evidence  of  the  contract  between  the  parties. 
That  the  said  Alter  knew  that  the  number 
or  symbol  designated  "13,"  used  in  the  tele- 
gram first  set  out  above,  referred  to  and 
meant  the  hops  belonging  to  plaintiff,  as 
aforesaid,  comprising  said  296  bales  or  there- 
abouts, and  were  the  last  pickings  of  plain- 
tiff's hops  grown  upon  his  said  farm  in  1897, 
and  also  knew  the  situation  of  the  hops  and 
the  otlier  facts  hereinbefore  mentioned.  And 


Tean  was  agreed  upon,  as  for  the  plaintiff  to 
insist  upon  a  single  year.'* 

See.  further,  snbd.  II.,  Parol  evidenqe  to  &p- 
plain. 

II.  Parol  evidence  to  explain. 

The  weight  of  authority  is  that  parol  evidence 
li  not  admissible  to  render  certain  an  indefinite 
contract  made  by  telegraph,  or  to  connect  it 
with  letters  so  as  to  make  a  valid  contract  re- 
quired by  the  statute  of  frauds.  But  some  cases 
allovr  parol  evidence  to  explain  a  bought-and- 
nld  note  made  in  pursuance  of  a  telegram,  and 
to  ahow  that  the  person  sending  the  telegram 
was  an  agent  of  the  party  sought  to  be  charged. 
Parol  evidence  Is  competent  to  show  the  cir- 
cnmst&nces  under  which  the  telegrams  are  sent. 

Tlie  statute  of  frauds  is  not  satisfied  by  tele- 
gnint  containing  an  order  for  the  purchase  of 
gdoiis,  and  a  reply,  unless  the  telegrams,  taken 
tog«>ther,  and  without  the  aid  of  parol  testi- 
mony, show  the  substantial  terms  of  the  bar- 
gain, including  the  price.  Rector  Provision  Co. 
▼.  Sauer,  69  Miss.  235,  13  So.  623. 

la  Whaley  v.  Uinchman,  22  Mo.  App.  483, 
holding  that  a  contract  by  telegraph  was  in- 
complete under  the  statute  of  frauds  because 
it  was  Indefinite,  it  was  said  that,  "admlttmg 
the  rule  that  parol  evidence  may  be  called  to 
^  assistance  of  the  description,  we  still  could 
&ot  uphold  this  ease  without  an  abandonment, 
atlre.  of  the  statute." 

And  parol  evidence  cannot  aid  a  letter  and 
teiegram  to  make  out  a  contract  not  expressed 
therein.  Moulton  v.  Kershaw,  69  Wis.  316,  48 
Am.  Rep.  516,  18  N.  W.  172.  In  this  case  it 
*u  said :  **We  are  not  at  liberty  to  help  out 
the  written  contract,  if  there  be  one,  by  adding 
hy  parol  evidence  additional  facts  to  help  out 
the  writing  so  as  to  make  out  a  contract  not 
expressed  therein.  If  the  letter  of  the  appel- 
lants is  an  offer  to  sell  salt  to  the  respondent  on 
the  terms  stated,  then  it  must  be  held  to  be  an 
offer  to  sell  any  quantity,  at  the  option 
^  the  respondent,  not  less  than  one  car- 
load. The  dlfllculty  and  Injustice  of  con- 
■troing  the  letter  into  such  an  oflTer  Is 
■0  apparent  that  the  learned  counsel  for 
the  respondent  do  not  insist  upon  It,  and  conse- 
quently iBflitt  that  It  ought  to  be  construed  as 
•a  offer  to  sell  such  quantity  as  the  appellants, 
from  their  knowledge  of  the  business  of  the  re- 
■pondent,  might  reasonably  expect  him  to  or- 
der." 

And  an  indefinite  offer  to  sell  cannot  be  oral- 
BOL.K.A. 


ly  ratified.     Lincoln  v.  Brie  Preserving  Co.  132 
Mass.  129. 

And  a  telegram  of  sale  and  purchase  to  con- 
stitute a  contract  must  show  the  terms  and 
price  without  parol  evidence.  Rector  Provision 
Co.  V.  Sauer,  69  Miss.  235,  13  So.  623. 

And  a  telegram  Is  an  Insufficient  contract 
where  it  has  to  l)e  substantiated  by  previous 
parol  negotlatlona  McEIroy  v.  Buck,  36 
Mich.  434. 

And  a  telegram  cannot  be  aided  by  parol  evi- 
dence to  make  a  valid  contract.  Palmer  v.  Mar- 
quette &  P.  Rolling  Mill  Co.  32  Mich.  274. 

A  telegram  that  is  unintelligible  unless  aided 
by  extrinsic  evidence  Is  not  a  contract.  Watt 
V.  Wisconsin  Cranberry  Co.  63  Iowa,  730,  18  N. 
W.  898. 

And  parol  evidence  is  not  admissible  to  make 
definite  a  telegram  as  to  purchasers,  quantity, 
or  price.  North  v.  Mendel,  78  Ga.  400,  54  Am. 
Rep.  879. 

In  the  above  case  the  court  said  that  if  It 
be  necessary  to  adduce  parol  evidmce  In  order 
to  connect  a  signed  paper  with  others  unsigned, 
by  reason  of  the  absence  of  any  internal  evi- 
dence in  the  signed  paper  to  show  a  reference 
to,  or  connection  with,  the  unsigned  papers, 
then  the  several  papers,  taken  together,  do  not 
constitute  a  memorandum  In  writing  of  the  bar- 
gain, so  as  to  satisfy  the  statute. 

And  writings  and  telegrams  must  be  connected 
without  parol  testimony.  Duft  v.  Hopkins,  88 
Fed.  Rep.  590. 

In  this  case  the  court  said  that,  "notwith- 
standing the  contract  may  have  been  In  com- 
promise of  pending  litigation,  It  was  undoubt- 
edly within  the  operation  of  the  statute  of 
frauds  and  perjuries,"  and  such  a  contract  must 
be  "proved  by  the  writing  exclusively.  .  .  . 
That  where  thg  teems  of  the  contract  are  to  be 
sought  in  two  or  more  writings  they  must  con- 
nect themselves  together  without  the  aid  of 
parol  testimony.  .  .  .  When  the  writing 
Is  the  mere  basis  for  the  contract,  and  not  the 
contract  Itself,  or  any  of  the  terms  remain  for 
future  adjustment,  or  where  the  matter  Is  left 
open,     .     .     .     there  Is  no  binding  agreement.'* 

In  Wells  V.  Milwaukee  &  St.  P.  R.  Co.  30  Wis. 
605,  It  was  held  that  parol  evidence  was  not 
admissible  to  prove  "ballasting,"  referred  to 
In  a  contract  made  by  telegraph.  Included  the 
entire  line,  as  the  contract  was  unambiguous. 
In  this  case  the  question  of  the  statute  of 
frauds  was  not  discussed. 

But  parol  evidence  may  show  that  the  per- 
son signing  the  telegram  was  the  agent  of  the 
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that  defendant  subBequently  inspected  the 
hops,  and,  without  any  lawful  or  just  cause, 
rejected  them,  and  refused  to  receive  them 
when  tendered  by  plaintiff. 

The  only  question  presented  for  decision 
is,  Did  these  telegrams  constitute  a  sufficient 
note  or  memorandum  of  the  contract  to  sat- 
isfy the  requirements  of  the  statute  of 
frauds?  The  trial  court,  by  its  judgment, 
answered  this  question  in  the  affirmative. 
And,  in  view  of  all  the  facts  found,  we  think 
the  court  reached  the  proper  conclusion.  If 
there  were  nothing  to  look  to  but  the  tele- 
grams, the  court  might  find  it  difficult,  if 
not  impossible,  to  determine  the  nature  of 
the  contract,  or  that  any  contract  was  en- 
tered into  between  the  parties.  But  the 
court  is  permitted  to  interpret  ttie  memor- 
andum (consisting  of  the  two  telegrams)  by 
the  light  of  all  the  circumstances  under 
which  it  was  made;  and  if,  when  the  court 


is  put  into  possession  of  all  the  knowledge 
which  the  parties  to  the  transaction  had  at 
the  time,  it  can  be  plainly  seen  from  the 
memorandum  who  the  parties  to  the  contract 
were,  what  the  subject  of  the  contract  was, 
and  what  were  its  terms,  then  the  court 
should  not  hesitate  to  hold  the  memorandum 
sufficient.  Oral  evidence  may  be  received  to 
show  in  what  sense  figures  or  abbreviations 
were  used,  and  their  meaning  may  be  ex- 
plained as  it  was  understood  between  the 
parties.  Mann  v.  Higgins,  83  Cal.  66,  23 
Fac.  206;  Berry  v.  Kotoalaky,  96  Gal.  134, 
30  Pac.  202;  Callahan  t.  Stanley,  57  Cal. 
476.  Also:  "Parol  evidence  is  always  ad- 
missible to  explain  the  surrounding  circum- 
stances, and  situation  and  relations  of  the 
parties,  at  and  immediately  before  the  exe- 
cution of  the  contract,  in  order  to  connect 
the  description  with  the  only  thing  intended, 
and  thereby  to  identify  the  subject-matter. 


principal.  McBIaln  v.  Cross,  26  L.  T.  N.  S. 
804.  In  this  case  Brett,  J.,  said  :  "It  is  neces- 
sary for  the  plaintiff  to  show  a  contract  In  writ- 
ing to  bind  defendant.  Therefore,  whether 
Charles  Cross,  who  was  the  person  who  algrned 
the  telegram,  was  the  agent  of  the  defendant 
Is  the  important  point.  Of  this  fact  we  have 
parol  evidence,  and  the  correspondence  was  con- 
sistent with  that  fact,  for  Charles  Cross  corre- 
sponds and  telegraphs  on  behalf  of  the  defend- 
ant. The  telegram  was  sent  by  Charles  Cross 
as  agent.  I  say  that  a  telegmm  so  sent  wonid 
be  a  sufficient  signature  within  the  statute  of 
frauds." 

Parol  evidence  cannot  add  to  the  terms  of 
letters  and  telegrams,  but  it  may  show  the  cir- 
cumstances. Watson  V.  Baker,  71  Tex.  780,  9 
S.  W.  867.  In  this  case  the  court  said :  "As, 
in  all  other  contracts  in  writing,  parol  testi- 
mony cannot  add  to  their  terms,  yet  it  can  show 
the  drcamstances.  It  cannot  make  the  con- 
tract for  sale  of  land,  but  can  apply  a  descrip- 
tion to  the  property,  If  such  application  can  be 
made  so  that  it  be  known  that  the  particular  ob- 
ject is  found.  Parol  evidence  cannot  add  to  an 
imperfect  contract  a  material  part  In  order  to 
sustain  It,  but  it  can  apply  a  description  in  it 
to  the  subject." 

In  Beach  v.,  Rarltan  ft  D.  Bay  R.  Co.  37  N. 
Y.  467,  it  was  held  that  the  treatment  of  tele- 
grams as  written  contracts  depends  upon  the 
circumstances  In  which  they  are  sent,  and  the 
intent  and  object  for  which  they  are  received; 
and  that  if  original  propositions  are  oral  they 
are  to  be  proved  by  oral  evidence  as  modified 
by  telegrams.  In  this  case  It  was  said :  "When 
and  to  what  extent  despatches  sent  by  parties 
to  each  other  by  telegraph  are  to  be  treated  as 
written  contracts  or  written  evidence  of  their 
contracts  must  depend  upon  the  circumstances 
in  which  they  are  sent,  and  the  intent  and  ob- 
ject for  which  they  are  trannbltted  and  re- 
ceived. ...  It  is  competent  to  show  the 
circumstances  under  which,  and  the  purpose  for 
which,  It  was  sent,  though  it  may  not  be  com< 
petent  to  show  by  parol  that  in  regard  to  its 
unambiguous  provisions  the  parties  did  not  In- 
tend to  contract  according  to  its  tenor." 

Quwre,  whether  parol  evidence  can  assist  de- 
scription in  telegram  to  buy  property.  Whaley 
V.  Hinchman,  22  Mo.  App.  483.  In  this  case  it 
was  said:  "Admitting  the  rule  that  parol  evi- 
dence may  be  called  to  the  assistance  of  the  de- 
scription, we  still  could  not  uphold  this  case 
without  an  abandonment,  entire,  of  the  statute. 
The  writing  Itself  should  afford  the  means 
wh«reby  the  Identification  may  be  made  com- 
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plete  by  parol  evidence.  This  Is  as  far  as  a 
construction  of  the  statute  should  be  allowed. 
It  is  going  farther  than  was  permitted  in  King 
V.  Wood,  7  Mo.  889.  where  the  description  In 
the  writing  was,  'all  that  piece  of  property 
known  as  the  Union  Hotel  property,*  and  waa 
held  Insufllcient.  This  case  Is  cited  with  approv- 
al in  Ivory  v.  Murphy,  36  Mo.  541.  That  de- 
scription Is  much  more  definite  and  tangible 
than  the  one  In  this  case.  Here,  the  descrip- 
tion is  simply  'Your  house.*  In  this  there  ie 
no  clue  for  Identification  of  the  property  set 
forth  in  the  petition.  We  feel  Justified  in  go- 
ing somewhat  beyond  the  rule  stated  in  .King 
V.  Wood,  7  Mo.  889,  where  parol  evidence  might 
have  shown  the  vendor  in  that  case  was  the 
owner  of  the  premises  known  as  the  'Union 
Hotel  property,'  and  thereby  have  made  the 
Identification  complete,  from  the  fact  that  later 
adjudications  In  the  supreme  court  have  done 
so.  But,  in  doing  so,  we  cannot,  as  before 
stated,  go  the  length  of  supporting  the  case  un- 
der consideration.*' 

In  Greeley-Bumham  Grocer  Co.  v.  Capen,  23 
Mo.  App.  807,  where  sold  notes  were  made  In 
pursuance  of  a  telegram,  it  was  said  that  parol 
evidence  may  be  resorted  to  in  order  to  help 
out  the  memorandum  of  the  notes,  and  to  show 
a  compliance  with  the  statute  of  frauda 

And  parol  evidence  is  admissible  to  explain 
cipher  telegrams.  Bibb  v.  Allen,  149  U.  S.  481, 
87  L.  ed.  819,  18  Sup.  Ct.  Rep.  950. 

And  in  J.  K.  Armsby  Co.  v.  Bckerly,  42  Mo. 
App.  229,  it  was  held  that  a  telegram  and  sold 
note  may  be  made  definite  as  to  quantity  and 
time  by  parol  evidence. 

In  Meinhardt  Bros.  v.  Mode,  22  Fla.  279, 
where  the  question  was  as  to  the  authority  given 
by  telegram  to  make  a  draft,  it  was  said : 
"Where  the  entire  contract  Is  not  in  writing 
the  omitted  parts  may  be  proved  orally.  If 
the  telegrams  in  the  case  before  us  do  not  con- 
tain the  entire  contract  (as  is  frequently  the 
fact)  the  other  parts  may  be  proved  by  verbal 
testimony,  or.  If  there  are  other  writings  con- 
stituting a  part  of  the  contract,  they  can  and 
should  be  put  in  evidence.  .  .  .  The  rule  Is 
simply  that  the  entire  contract,  whether  It  be 
all  In  writing  in  one  paper  or  In  several  papers ; 
or  partly  In  writing  or  partly  by  parol,  should  be 
proved ;  and  this  is  not  at  all  inconsistent  with 
the  rule  that  where  parties  have  reduced  their 
contract  to  writing,  parol  testimony  of  previous 
or  contemporary  communications  shall  not  be 
used  to  alter  or  add  to  the  language  used  in  tlie 
instrument  or  Instruments  in  which  the  eon- 
tract  is  embodied." 


1900. 


Bbkwsb  t.  Hobst-Lachmund  Co. 


247 


ind  to  explain  all  technical  terms  and 
phrases  used  in  a  special '  or  local  sense." 
Prrhle  v.  Abrahama,  88  Gal.  245,  26 
Pic  99;  Towle  v.  Carmelo  Land  d  Coal  Co. 
99  Cal.  397,  33  Pac.  1126.  Interpreting  the 
telegrams  by  the  foregoing  rules,  il  is  not 
diflBcuIt  to  see  that  the  parties  to  the  con- 
tract are  George  Brewer,  of  1916  M  street, 
Sacramento,  California,  vendor,  and  the 
Horst-Lachmund  Company,  of  Santa  Rosa, 
California,  vendee;  that  the  contract  was  one 
of  purchase  and  sale,  and  the  subject  of  it 
WIS  the  property  represented  in  the' first  tel- 
egram by  "13,"  and  well  known  by  the  par- 
ties to  consist  of  296  bales  of  hops,  and  to 
be  the  last  pickings  of  hops  grown  by  plain- 
tiff upon  Ms  farm  in  Sacramento  county 
during  the  year  1897 ;  and  that  the  price  to 
be  paid  for  said  hops  was  11%  cents  per 
pound.  The  two  telegrams  bear  the  same 
date.  On  their  face,  the  last  one  was  sent 
to  plaintiff  in  response  to  the  first;  and  it 


is  clear  that  they  should  be  read  together, 
to  determine  whether  they  constitute  the 
note  or  memorandum  required  by  the  statute 
of  fravds.  Elbert  v.  Lo8  Angelea  Oas  Co. 
97  Cal.  244,  32  Pac.  9 ;  Breckinridge  v.  Crook- 
er,  78  Cal.  629,  21  Pac.  179. 

We  are  satisfied  that  the  telegrams,  thus 
read  by  the  light  of  the  circumstances  sur- 
rounding the  parties,  are  sutlicient  to  take 
the  contract  out  of  the  statute  of  frauds. 
Any  other  conclusion  than  the  one  here 
reached  would  certainly  impair  the  useful- 
ness of  modem  appliances  to  modern  busi- 
ness, tend  to  hamper  trade,  and  increase  the 
expense  thereof.  We  advise  that  the  judg- 
ment be  affirmed. 

We  concur:    Haynea,  C;  Ohlpman,  C. 

Per  OvrlAmi 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  U  affirmed. 


III.  Contract  ca$e$  not  referring  to  the  statute 

of  fraude. 

There  are  a  number  of  cases  similar  to  those 
ti^nv,  but  which  do  not  discuss  the  statute  of 
frauds.  The  effect  of  these  cases  Is  that  a  bind- 
in;  contract  may  be  made  through  the  use  of 
tel^n^oiB,  even  where  such  contract  Is  required 
to  be  In  writing.  But  where  the  telegrams  or 
correspondence  in  connection  therewith  are  in- 
definite or  conditional  and  Incomplete,  a  con- 
tract  win  not  be  created. 

In  the  following  cases  contracts  were  held 
▼■lid  that  were  made  by  telegrams,  or  by  tele- 
gramg  and  letters.  The  question  of  the  statute 
of  frauds  was  not  discussed :  Andrews  v. 
Schrelber.  93  Fed.  Rep.  367  (sale  of  wheat)  ; 
Marshall  ▼.  Jaraleson,  42  U.  C.  Q.  B.  115  (sale 
of  wheat)  ;  Willing  ▼.  Currie,  36  U.  C.  Q.  B. 
46  (sale  of  three  cars  of  wheat)  ;  Eckert  ▼. 
Scbocb.  155  Pa.  530.  26  Atl.  654  (sale  of  five 
cars  of  wheat)  ;  Dalrymple  v.  Scott,  19  Out. 
App.  Rep.  477  (sale  of  flour)  ;  Webb  ▼.  Shar- 
nan.  34  U.  C.  Q.  B.  410  (sale  of  250  cheeses)  ; 
Harty  t.  Gooderham,  31  U.  C.  Q.  B.  18  (sale  of 
thrfe  cars  of  wine)  ;  Sanders  v.  Pottlitzer  Bros. 
Pralt  Co.  144  N.  T.  200.  20  L.  R.  A.  481.  30  N. 
B.  75.  Reversing  70  Uun,  507.  25  N.  T.  Supp. 
257  (sale  of  ten  cars  of  apples)  ;  Crossett  v. 
Carleton,  23  App.  Div.  366,  48  N.  T.  Supp.  300 
(sale  of  1,000.000  wheat  bags)  ;  Short  v. 
Threadglll.  3  Tez.  App.  Civ.  Cas.  (Wlllson)  f 
288  (sale  of  ten  cars  of  com)  ;  Stevenson  v. 
McLean,  L.  R.  5  Q.  B.  DIv.  846.  40  L.  J.  Q.  B. 
N.  8.  701.  42  L.  T.  N.  S.  807.  28  Week.  Rep. 
916  (sale  of  iron)  ;  Joseph  v.  Richardson.  38 
W.  N.  c.  487  (sale  of  Iron  rails)  ;  Utley  v.  Don- 
aldson, 04  U.  S.  20.  24  L.  ed.  54  (sale  of  bonds)  : 
Thome  v.'Barwiclc.  16  U.  C.  C.  P.  860  (sale  of 
400  hides)  :  Alford  v.  Wilson.  20  Fed.  Rep.  06 
(contract  to  furnish  $5,000  stock)  ;  Central 
Trast  Co.  V.  Wabash.  St.  L.  ft  P.  R.  Co.  38  Fed. 
R«p.  561  (contract  to  carry  coal)  ;  Saveland  v. 
Oreen,  40  Wis.  431  (charter  cargo  of  wheat)  ; 
BrsQcr  v.  Shaw,  168  Mass.  108.  46  N.  B.  617 
(to  let  all  the  cattle  space  on  a  line  of  ships)  ; 
Wells  V.  If  llwaokee  ft  St.  P.  R.  Co.  30  Wis.  605 
(halliflting  railroad)  :  Schults  v.  Pheniz  Ins. 
Co.  77  Fed.  Rep.  875  (Insurance) ;  Garrettson 
▼.  North  Atchison  Bank.  7  L.  R.  A.  428.  30 
^ed.  Rep.  163.  47  Fed.  Rep.  867.  Affirmed  In  2 
CCA.  145.  4  U.  8.  App.  557.  51  Fed.  Rep. 
108  (to  accept  draft)  ;  Whilden  v.  Merchants' 
*  P.  Nat.  Bank,  64  Ala.  1.  38  Am.  Rep.  1  (to 
accept  draft)  :  Bank  of  Montreal  v.  Thomas. 
1<  Ont  Rep.  608  (to  accept  draft)  ;  Calhoun  v. 
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Atchison.  4  Bush,  265,  06  Am.  Dec.  200  (lease 
of  farm)  ;  Post  v.  Davis.  7  Kan.  App.  217.  52 
Pac.  003  (lease  of  land)  ;  Prosser  v.  Henderson, 
20  U.  C.  Q.  B.  438  (lease  of  house  for  one 
year). 

Where  a  party  telegraphs  and  offers  his 
wheat,  of  the  quality  and  grade  proposed,  at  a 
certain  price,  and  the  other  party  answers  ac- 
cepting the  proposition,  that  moment  the  minds 
of  the  parties  meet  in  agreement,  and  the  con- 
tract of  sale  is  complete.  Andrews  v.  Schrei- 
ber,  08  Fed.  Rep.  367. 

And  where  a  party  offered  |.04  a  bushel  for 
wheat  f.  o.  b.,  and  this  was  not  accepted,  and 
later  the  defendant  offered  to  take  that  price 
but  the  plaintiff  did  not  then  want  the  wheat, 
and  subsequently  plaintiff  telegraphed.  "Will 
take  your  wlfteat  at  |.04  f.  o.  b.."  and  defendant 
answered.  **W111  accept  your  offer  ninety-four; 
send  directions  about  shipping,*' — It  was  held 
that  there  was  a  complete  contract.  Marshall 
V.  Jamieson.  42  U.  C.  Q.  B.  115. 

And  the  shipping  bill  was  held  to  be  part  of 
the  contract,  where  a  telegram.  "Can  you  ship 
three  carloads  Treadwell  wheat  this  month  at 
$1.20,"  was  followed  by  a  letter  from  the  pur- 
chaser, "Inclosed  I  send  you  shipping  bill  for 
three  cars  Treadwell  wheat  bought  from  yon 
last  night  al  |1.20,  which  please  ship  as  soon 
as  possible."  Willing  v.  Currle,  36  U.  C.  Q.  B. 
46.  In  this  case  the  shippers  Inserted  In  the 
shipping  bill  "at  owner's  risk  of  delay,"  and  the 
purchaser  refused  to  take  the  wheat  with  that 
added.     This  refusal  was  justified. 

A  contract  made  by  letters  and  telegrams,  for 
the  sale  of  five  cars  of  wheat,  may  be  complete. 
Eckert  v.  Schoch.  155  Pa.  530,  26  Atl.  654. 

And  where  a  written  offer  was  made  to  sell 
some  flour  on  certain  terms,  and  a  telegram  re- 
sponding. "Letter  received.  Offer  accepted. 
Writing;"  and  no  letter  was  written  by  the 
purchaser, — It  was  held  that  there  was  a  com- 
plete contract.  Dalrymple  v.  Scott,  10  Ont. 
App.  Rep.  477. 

A  telegram  sent  by  an  agent,  "Name  lowest 
price  for  your  cheese,  stating  the  number  of 
boxes ;"  answered.  "Will  sell  250  cheeses  at  ten 
and  a  half  cents ;"  and  an  Immediate  reply,  "I 
will  accept  your  offer.  When  will  you  bioz? 
Answer," — constitute  a  contract  that  Is  bind- 
ing on  the  vendor,  and  an  action  will  lie  by  the 
principal,  although  the  telegrams  are  signed 
only  by  his  agent.  Webb  v.  Sharman.  84  U.  0. 
Q.  B.  410. 

And  a  letter  pricing  liquor,  quantities  not 
less  than  a  carload,  and  requesting  an  order. 


248 


Caxiformia  Sufbrmx  Coukt. 


Fbb.» 


and  a  telegram  next  day,  "Send  tbree  carloads 
high  wines,"  constitute  a  complete  contract,  al- 
though the  defendants  answered  that  the  price 
had  advanced  and  refused  to  deliver.  Harty  r. 
Gooderham,  31  U.  C.  Q.  B.  18. 

A  proposal  by  mall  accepted  conditionally  by 
telegraph,  and  a  reply  by  mail  refusing  condi- 
tions and  stating  terms,  and  a  telegraph  reply, 
"Win  accept  coodltlona  If  satisfactory  an- 
swer and  will  forward  contract;"  and  the  an- 
swer, *'A11  right,  send  contract  as  stated  in 
our  message,** — were  held  to  be  a  contract  in 
writing,  although  the  formal  agreement  there- 
after sent  was  rejected  as  containing  new  condi- 
tions. Sanders  ▼.  Pottlltzer  Bros.  Fruit  Co. 
144  N.  Y.  209,  29  L.  R.  A.  431,  39  N.  E.  75, 
Reversing  70  Hun,  597,  25  N.  Y.  Supp.  257. 

In  Crossett  v.  Carleton,  23  App.  Dlv.  366,  48 
N.  Y.  Supp.  309,  a  contract  by  telegraph  for 
1,000,000  wheat  bags  was  held  binding,  on  the 
ground  that  the  accepting  seller  was  liable  if 
he  was  an  agent,  for  not  disclosing  his  princi- 
pal. 

And  a  proposition  by  letter,  accepted  by  tele- 
graph, for  10  cars  of  com,  constitutes  a  con- 
tract. Short  V.  Threadglll,  8  Tex.  App.  Civ. 
Cas.  (WillBon)  |  267. 

A  contract  for  the  sale  of  iron,  where  the 
proposal  is  by  letter  and  the  acceptance  by  tele- 
graph, is  binding.     Stevenson  v.  McLean,  L.  B. 

5  Q.  B.  Dlv.  346,  49  L.  J.  Q.  B.  N.  S.  701,  42  L. 
T.  N.  S.  897,  28  Week.  Rep.  916. 

An  Implied  warranty  of  quality  was  held  to 
be  created  in  a  contract  of  sale  of  iron  rails, 
made  by  letters  and  telegrama  Joseph  v.  Rich- 
ardson, 38  W.  N.  C.  487. 

In  Utley  v.  Donaldson,  94  U.  S.  29,  24  L.  ed. 
54,  it  was  held  that  telegrams  constituted  a 
complete  contract  of  the  sale  of  bonds. 

And  letters  and  telegrams  were  held  to  con* 
stltute  a  contract  for  the  sale  of  four  hundred 
hides.     Thorne  v.  Berwick,  16  U.  C.  C.  P.  369. 

A  proposition  by  letter  for  the  defendants  to 
furnish  $5,000  paid-up  stock  to  each  of  three 
persons.  In  case  of  the  success  of  a  new  enters 
prise,  and  an  answer  by  telegraph,  "I  will  pro- 
vide for  the  115,000  stock,*'  were  held  to  con- 
stitute a  binding  contract.  Alford  v.  Wilson, 
20  Fed.  Rep.  96. 

A  contract  by  telegraph,  authorising  the 
agent  to  make  a  contract  to  carry  coal,  was  held 
binding.     Central  Trust  Co.  v.  Wabash,  St.  L. 

6  P.  R.  Co.  88  Fed.  Rep.  561. 

Where  the  defendant  authorised  C.  condi- 
tionally to  charter  the  J.  D.  Sawyer  for  a  cargo 
Off  wheat  from  Milwaukee  to  Buffalo,  and  C. 
conversed  on  this  matter  with  B.,  a  vessel  brok- 
er, who  telegraphed  to  the  plaintiff  at  Milwau^ 
kee,  "Charter  J.  D.  Sawyer,  ten  cents;*'  and 
the  plaintiff  chartered  the  vessel,  and  tele- 
graphed to  B.,  "J.  D.  Sawyer  Is  chartered  at 
ten  cents  ;**  and  B.  showed  the  telegram  to  the 
defendant,  who  did  not  object, — It  was  held  that 
If  the  defendant,  with  knowledge  of  the  tele- 
grams, ratified  plaintiff's  act,  he  must  also  have 
ratified  B.*s  act  in  sending  the  order,  and  he 
was  bound  by  the  order  as  delivered.  Save- 
land  V.  Green,  40  Wis.  431. 

And  where  an  offer  Is  accepted  by  telegram 
before  a  telegram  revoking  It  has  been  sent,  and 
the  acceptance  Is  received  before  the  revocation 
of  the  offer  Is  received,  there  is  a  complete  con- 
tract. Brauer  v.  Shaw,  168  Mass.  198,  46  N. 
B.  617.  This  was  a  contract  to  let  all  the 
cattle-carrying  space  on  the  line  of  steamships, 
for  the  May  sailings,  at  so  much  a  head. 

A  telegram :  "We  want  ballasting  done 
from  B.  to  M.  and  will  pay  you  forty-five  and 
no  more.  Will  you  do  It?  Answer  quick," 
which  was  answered  by  acceptance,  and  the  re- 
ply :  "You  can  have  the  work  and  want  you  to 
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commence  Immediately.  You  can  get  what  men 
you  require  from  those  now  on  the  line.  I  want 
to  see  you  on  your  arrival.  By  which  road  will 
you  come?'* — constituted  a  contract;  but  the 
company  could  stop  the  work  when  it  pleased. 
Parol  eyidence  was  not  admissible  to  prove  that 
the  ballasting  referred  to  included  the  entire 
line  from  B.  to  M.  Wells  T.  Milwaukee  &  St. 
P.  R.  Co.  80  Wis.  605. 

And  telegrams  offering  to  insure,  accepted  by- 
mall,  constitute  a  contract,  although  the  let- 
ter, on  account  of  insufficient  postage.  Is  not 
delivered  before  a  loss  by  fire.  Schults  t. 
Phenix  Ins.  Co.  77  Fed.  Rep.  875. 

Under  Mo.  Rev.  Stat.  I  538,  providing  that 
an  acceptance  of  a  bill  of  exchange  must  be  in 
writing,  a  telegram  to  a  bank  asking  if  it  would 
pay  T.'s  check  for  |22,000,  and  the  reply  by 
telegraph,  "T.  is  good.  Send  on  your  papers," 
— are  a  contract  within  the  statute,  and  an  ac- 
ceptance of  the  check  for  the  sum  named,  where 
cattle  are  sold  on  account  of  the  telegram. 
Garrettson  v.  North  Atchison  Bank,  7  L.  R.  A. 
428,  89  Fed.  Rep.  163,  47  Fed.  Rep.  867,  Af- 
firmed in  2  C.  C.  A.  145,  4  U.  S.  App.  567,  51 
Fed.  Rep.  168. 

A  telegram,  "We  will  pay  C.'s  draft  $608.92." 
Is  not  a  contract  to  accept  a  draft  for  |680. 
Brinkman  v.  Hunter,  78  Mo.  172,  39  Am.  Rep. 
492.  In  this  case  it  was  said  that  this  tele- 
gram Is  a  promise  in  writing  under  the  Missouri 
statute  relating  to  the  acceptance  of  bills  of  ex- 
change. 

Under  Ala.  Code  1876,  U  2101,  2102,  pro- 
viding that  the  acceptance  of  a  bill  of  exchange- 
must  be  In  writing  signed  by  the  acceptor  or 
his  agent,  and  that  an  unconditional  promise 
in  writing  to  accept  a  bill  before  It  Is  drawi» 
amounts  to  an  acceptance,  a  promise  is  in  writ- 
ing where  parties  wrote  that  on  being  informed 
of  the  price  of  cotton,  if  they  saw  a  margin 
they  would  authorise  C.  to  draw  for  the  cost, 
and  on  being  informed  of  the  prices,  promised 
by  telegraph  to  advance  the  cost.  Whilden  t. 
Merchants'  &  P.  Nat.  Bank,  64  Ala.  1,  38  Am. 
Rep.  1. 

And  a  party  sending  a  telegram  to  draw  o» 
him  for  the  amount  of  a  certain  draft  is  lia- 
ble to  a  bank  discounting  the  new  draft  on  tbe- 
falth  of  such  telegram.  If  no  time  is  mentioned 
an  authority  to  draw  at  sight  will  be  implied. 
Bank  of  Montreal  v.  Thomas,  16  Ont.  Rep.  503. 

A  telegram  by  owner  saying,  "You  can  lease 
Glen  Allen  for  |10,000,"  and  the  response 
"Satisfactory:  will  take  Glen  Allen,"  taken  in 
connection  witb  a  previous  letter  proposing  to 
lease  It  for  the  year  1866,  shows  a  specific  prop- 
osition made  by  the  one  party  and  accepted  by 
the  other,  and  contains  all  the  essential  elements 
of  a  contract.  Calhoun  v.  Atchison,  4  Bush^ 
265,  96  Am.  Dec.  299. 

And  a  contract  to  lease  land,  made  by  tele- 
gram and  by  letter,  and  accepted  by  the  owner, 
was  held  binding  on  the  tenant,  although  when 
the  lease  was  presented  he  failed  to  execute  It, 
and  the  last  telegram  authorised  the  tenant 
to  take  possession  of  the  land,  conceding  all- 
the  conditions  and  requirements  exacted  by  the 
tenant.  There  was  nothing  more  left  for  the 
parties  to  do  except  to  execute  the  lease.  Post 
V.  Davis,  7  Kan.  App.  217,  52  Pac.  903. 

A  contract  for  the  lease  of  a  house  for  one 
year,  made  by  telegraph  accepting  offer  in  let- 
ter, was  held  valid.  Prosser  v.  Henderson,  20 
U.  C.  Q.  B.  438. 

But  in  the  following  cases  It  was  held  that 
telegrams  and  writings  do  not  make  contracts 
where  they  ire  Incomplete,  disconnected.  In- 
definite, unconditional,  or  qualified.  In  these 
cases  the  question  of  the  statute  of  fraud^  was 
not    discussed.     Strobridge   Lithographing    Co. 


1900. 


BsBWBB  Y.  Hobbt-Lachmund  Co. 


24» 


▼.  Randall,  19  C.  C.  A.  611,  43  U.  S.  App.  160,  | 
T8  Fed.  Rep.  619  (to  release  debt)  ;  Deshon  ▼. 
Foadlck,  1  Woods,  286,  Fed.  Cas:  No.  3,819  (char- 
tering ahfp)  ;  Lewis  ▼.  Browning,  130  Mass. 
178  (lease  of  land)  ;  McFarren  ▼.  Johnson,  6 
DDL  Bep.  161  (sale  of  land)  ;  Clay  Bros.  r. 
Rlcketts,  66  Iowa,  362,  23  N.*W.  755  (sale  of 
itod) ;  Miller  r.  Nugent,  12  Ind.  App.  348,  40 
N.  B.  282  (sale  of  land)  ;  Bobinson  v.  Weller, 
SI  6a.  704.  8  8.  E.  447  (sale  of  land)  ;  Baker 
T.  Ho!t,  56  Wis.  100,  14  N.  W.  8  (sale  of  land)  ; 
Talbot  ▼.  Pettigrew,  3  Dak.  141,  13  N.  W.  576 
(■ale  of  land)  ;  Seley  ▼.  Williams,  20  Tez.  Civ. 
Appw  406,  50  8.  W.  399  (sale  of  5  cars  of  corn)  ; 
UlnnesoU  Linseed  Oil  Co.  y.  Collier  White  Lead 
Co.  4  DUl.  431,  Fed.  Cas.  No.  9.635  (sale  of  300 
barrels  of  oil)  ;  Martin  y.  Northwestern  Fuel  Co. 
22  Fed.  Rep.  596  (sale  of  coal)  ;  James  v.  Mar* 
loQ  Fruit  Jar  ft  Bottle  Co.  69  Mo.  App.  207 
(sale  of  fruit  jars)  ;  Mcintosh  ▼.  Brill,  20  U.  C. 
C  P.  426  (sale  of  100  kegs  of  butter)  ;  Cameron 
T.  Wright,  21  App.  DiT.  395,  47  N.  Y.  Supp. 
571  (sale  of  stock)  ;  Carter  y.  Bingham,  82  17. 
C.  Q.  B.  615  (sale  of  hops)  ;  W.  ft  H.  M.  Gould- 
lag  T.  Hammond,  4  C.  C.  A.  533,  13  U.  8.  App. 
30,  54  Fed.  Rep.  639  (sale  of  a  cargo  of  rock). 

A  contract  by  telegraph  to  release  a  debt 
was  held  incomplete.  Strobrldge  Lithograph- 
log  Co.  y.  Randal],  19  C.  C.  A.  611,  43  U.  8. 
App.  160,  73  Fed.  Rep.  619. 

But  it  was  held  contra  in  a  prior  suit  in  the 
state  court.  Strobrldge  Lithographing  Co.  v. 
Bandall,  78  Mich.  195,  44  N.  W.  184. 

And  two  telegrams  did  not  constitute  a  con- 
tract where  the  matter  was  not  finally  closed. 
Deshon  y.  Fosdick,  1  Woods,  286,  Fed.  Cas.  No. 
8,819. 

And  a  contract  for  a  lease  of  land  was  held 
to  be  unexecuted  and  incomplete  where  the  tele- 
gram accepting  the  offer  was  not  deliyered. 
Levis  V.  Browning,  130  Mass.  173. 

An  offer  of  $1,500  by  postal  for  a  lot  60  feet 
front  was  answered  by  letter  June  11 :  You 
offer  1.500.  I  might  take  2,000 ;  and  also  by 
letter  June  19  :  Willing  to  Uke  1,500  for  35  feet 
or  1,750  for  lot.  Before  receiying  any  answer 
to  this  the  owner  telegraphed,  June  25  (Mon- 
<Uy):  **Comlng  Monday  to  accept  |1,500. 
Waiting  Immediate  reply.'*  This  was  answered 
by  telegram,  **Come  at  once."  These  are  not 
M>  connected  as  to  form  a  concluded  agreement. 
UcFarren  y.  Johnson,  6  Ont.  Rep.  161.  In  this 
case  the  plaintiff  claimed  the  postal  offer  wa4! 
accepted,  and  the  defendant  claimed  that  his 
offer  of  35  feet  was  accepted. 

And  an  offer  by  telegram  for  the  purchase  of 
land,  which  is  ambiguous  and  misunderstood 
because  unlntelllgfbie,  and  is  accepted  through 
a  misunderstanding,  is  not  a  contract,  and  will 
not  be  enforced.*  Clay  Bros.  y.  Rlcketts,  66 
Iowa.  862,  23  N.  W.  756. 

And  where  a  contract  to  purchase  a  farm  for 
113,000  was  made  by  parol,  and  subsequently 
the  Tender,  desiring  to  sell  to  other  parties, 
telegraphed  the  purchaser,  *'W111  you  take  |400 
tad  let  them  haye  it,  or  will  you  take  it  at 
$13,400?'  and  the  purchaser  replied  "I  will 
take  $400  and  let  them  haye  the  farm ;"  and 
the  other  parties  did  not  take  the  farm, — it  was 
btid  that  the  purchaser  could  not  recoyer  from 
the  Tender  the  |400.  Miller  y.  Nugent,  12  Ind. 
App.  348,  40  N.  E.  282. 

'An  adyertisement  "for  sale"  by  a  party  in 
Tennessee  of  her  home  place  in  B — ,  Georgia; 
ud  a  telegram  by  her  In  response  to  an  in- 
^iry,  **!  ask  $2,000  for  my  place  one-third  cash 
ud  balance  in  twelye  and  eighteen  months;" 
Md  a  reply  from  R — ,  Georgia,  "Offer  accepted, 
"wn^y  ready,  send  deeds  at  once," — do  not  con- 
Btitnte  a  contract  in  writing  binding  the  yen* 
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dor.  Robinson  y.  Weller,  81  Ga.  704,  8  S.  E. 
447.  The  court  construes  the  offer  to  sell  to  re- 
quire an  offer  by  the  tender  of  the  cash  in 
Tennessee,  and  says  that  "she  made  no  contract 
in  writing  by  which  she  was  bound,  and  hence 
she  had  the  right  to  retire  from  the  negotia- 
tion, for  an  insufficient  reason  or  for  no  reason 
at  all."  The  question  of  the  statute  of  frauds 
is  not  discussed  any  farther  than  the  reference 
to  the  contract  not  being  in  writing.  The  deci- 
sion seems  to  turn  on  the  question  as  to  wheth- 
er the  minds  of  the  parties  met. 

And  where  a  letter  accepting  an  offer  to  sell 
laud  conditions  the  place  of  payment  and  delly* 
ery,  and  is  followed  by  a  telegram,  "Have  writ- 
ten you.  Will  take  land  at  your  figures.  An* 
swer;*'  but  before  either  letter  or  telegran» 
reaches  the  owner  he  writes  withdrawing  his 
offer, — it  is  held  that  the  telegram  referring  to 
the  letter  as  containing  the  acceptance  is  not 
of  itself  an  unconditional  acceptance.  Baker 
y.  Holt,  56  Wis.  100,  14  N.  W.  8. 

On  July  5,  P.  wrote  T. :  "What  is  C.'s  scrip 
worth  and  soldiers*  additional  homesteada 
now?*'  July  8,  T.  replied:  "I  can  furnish  to- 
day C.'s  scrip  at  $5  and  additional  eighties  at 
|3  per  acre."  July  12  P.  telegraphed :  "Send 
me  two  soldiers'  additional  eighties  to-day." 
These  were  sent  with  a  letter  pricing  them  at 
$3.25  per 'acre.  The  telegrams  were  held  not  to 
be  a  contract  for  a  sale  at  $3  per  acre.  Talbot 
y.  Pettigrew,  3  Dak.  141,  13  N.  W.  576. 

Three  telegrams,  the  first  asking  quotations 
on  corn,  the  second,  quoting  the  price  of  two 
kinds,  and  the  third,  an  order  for  five  cars,  do 
not  constitute  a  contract  where  the  kind  of 
corn  is  not  mentioned  in  the  last  telegram. 
But  after  shipment  the  bill  of  lading  with  draft 
attached,  and  which  was  paid,  shows  a  con- 
tract in  writing  to  bo  performed  in  the  county 
of  delivery,  under  Tex.  Rey.  Stat.  1895,  art- 
1194,  providing  that  where  a  person  has  con- 
tracted in  writing  to  perform  an  obligation  In 
any  particular  county  suit  may  be  brought  in 
such  county,  or  In  the  county  in  which  the  de- 
fendant haa  his  domicil.  Seley  y.  Williams,  20 
Tez.  Civ.  App.  405,  50  S.  W.  399. 

A  contract  may  be  made  by  telegrams,  and 
is  binding  when  the  accepting  telegram  Is  senc 
without  regard  to  its  time  of  delivery.  Minne< 
sota  Linseed  Oil  Co.  v.  Collier  White  Lead  Co. 
4  Dill.  431,  Fed.  Cas.  No.  9,635.  But  in  this 
case  the  delay  in  accepting  was  unreasonable, 
and  the  contract  was  not  enforceable. 

A  proposal  by  telegram  pricing  coal,  and  an 
acceptance,  "You  can  consider  the  coal  sold^ 
Will  be  in  Cleveland  and  arrange  particulars 
next  week,"  do  not  constitute  a  contract.  Mar- 
tin y.  Northwestern  Fuel  Co.  22  Fed.  Rep.  596. 

In  James  y.  Marlon  Fruit  Jar  &  Bottle  Co. 
69  Mo.  App.  207,  a  contract  by  telegrams  was 
held  to  be  Incomplete  in  that  the  purchaser  de- 
layed in  sending  an  acceptance  within  the  re- 
quired time. 

And  a  telegram  pricing  butter,  "One  hundre<^ 
kegs  at  twenty  cents,"  and  the  reply,  "Will 
take  your  butter  If  good  at  twenty  cents," — 
do  not  constitute  a  contract,  as  the  reply  quali- 
fies the  offer.  Mcintosh  y.  Brill,  20  U.  C.  C.  P. 
426. 

In  Cameron  v.  Wright,  21  App.  Dlv.  .395,  47 
N.  Y.  Supp.  571,  it  was  held  that  telegrams  for 
the  purchase  of  stock  did  not  constitute  a  con- 
tract where  the  accepting  telegram  Imposed  a 
new  condition  as  to  the  mode  and  place  of  pay- 
ment, and  a  letter  was  written  by  the  same  par- 
ty on  the  next  day  to  the  effect  that  his  offer 
required  confirmation  before  It  would  be  bind- 
ing  on  him. 

In  Carter  y.  Bingham,  32  U.  C.  Q.  B.  615^ 
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It  was  held  that  there  was  no  binding  contract 
for  the  sale  of  hops  where  the  defendant's  an- 
swer by  telegram  was  a  qualified  acceptance  of 
the  offer  both  as  to  quantity  and  time  of  deliv- 
ery. 

In  W.  &  H.  M.  Gouldlng  ▼.  Hammond,  4  C.  C 
A.  038,  18  U.  8.  App.  30,  54  Fed.  Rep.  689.  it 
was  held  that  telegrams  requesting  the  exten- 
sion of  time,  that  were  not  accepted,  did  not 
modify  the  original  contract. 

IV.  /•  the  message  delivered  to  the  telegraph 
company  a  contract t 

This  question  includes  the  -cases  dlBpussing 
the  delivery  of  a  message  to  the  telegraph  com- 
pany, and  the  delivery  of  the  transcribed  mes- 
sage at  the  other  end  of  the  line,  and  also  the 
form  of  the  message  as  sent  and  as  received. 

The  delivery  oif  a  message  to  the  company  la 
M.  signing  by  the  sender  under  the  statute  of 
frauds.  The  delivery  to  the  company  of  a  mes- 
sage may  constitute  a  contract,  as,  where  cor- 
respondence is  begun  by  telegraph,  the  deliv- 
ery of  a  reply  message  to  the  company  accept- 
ing a  proposition  constitutes  a  contract.  It 
seems  that  the  weight  of  authority  is  that  the 
message  as  delivered  by  the  company  to  the 
addressee  is  the  one  that  controls,  where  It  dif- 
fers from  the  message  as  sent.  But  t^ls  is  not 
the  English  rule,  and  there  is  some  conflict  of 
authorities  in  this  country. 

The  English  and*  Canadian  telegraph  mes- 
sages also  differ  from  the  American,  in  that  the 
latter  are  written  and  signed  like  a  letter,  and 
the  English  and  Canadian  are  as  follows: 
••Prom  A.  B.  Com  Exchange,  London,  to  C.  D., 
Dublin,  Ireland.  Buyer  takes  100  tons  of  hay 
at  6  L.  a  ton.*' 

The  message  delivered  to  the  company  Is  held 
to  be  signed  by  the  sender,  on  the  ground  that 
he  constitutes  the  telegraph  company  his  agent. 
Oodwin  V.  Francis,  L.  R.  5  C.  P.  295,  22  L.  T. 
N.  S.  338,  39  L.  J.  C.  P.  N.  S.  121 ;  McBlain  v. 
Cross,  25  L.  T.  N.  S.  804;  Bundy  v.  Johnson, 
6  U.  C.  C.  P.  221. 

The  plaintiff,  by  letter,  offered  to  buy  an  es- 
tate for  a  given  sum.     The  defendant  answered 
by  telegram,  "Your  offer  for  the  L.  estate  Is 
accepted.**     The   instructions   for  the  message 
were  signed  by  the  defendant ;  but  the  telegram 
received  by  the  plaintiff  merely  contained  the 
names  of  the  sender  and  the  receiver,  written 
by  the  company's  clerk   in  the  usual   printed 
form.     It  was  held  that  this  was  a  sufficient 
signature  by  the  defendant,  under  the  statute 
of  frauds,  to  render  him  liable  to  be  charged  on 
the  contract.     Godwin  v.  Francis,  L.  R.  5  C.  P. 
295,  22  L.  T.  N.  8.  338,  39  L.  J.  C.  P.  N.  S.  121. 
In  this  case  the  court  said :     **The  instructions 
for  the  telegram,  accepting  the  terms  proposed 
by  the  plaintiff's  letter  of  the  5th  of  October, 
1867,   were  signed  by   the  defendant.     It   was. 
contended  that  that  was  not  a  signature  of  the 
contract,   the  paper  so  signed   being  mere  In- 
structions   to   the   telegraph    clerk.     Assuming 
that  argument  to  be  correct  (though  I  am  not 
prepared  to  adopt  it),  that  would  be  instruc- 
tions to  the  company  to  do  that  which  In  the 
ordinary  course  of  their  business  Is  done.     Now, 
the  ordinary  course  of  business  Is  to  transmit, 
to  write  out,  an  exact  copy  of  that  which  is  In- 
tended to  be  conveyed,  and  to  forward  It.     The 
acceptance  of  the  plaintiff's  offer  is  in  the  body 
of  the  document.    The  telegraph  clerk  copies 
It,  signs  it,  and  sends  It  to  the  plaintiff,  the 
name  of  the  seller  appearing  thereon.     A  corre- 
spondence ensues  between  the  parties  on  the 
footing  that  there  had  been  a  binding  contract 
for  the  sale  of  the  estate;  and.  If  the  defend- 
ant had  authority,  it  is  dear  that  what  was 
done  did  constituts  a  binding  contract.     But, 
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Independently  of  that,  I  am  prepared  to  hold 
that  the  mere  telegram  written  out  and  signed 
in  the  way  indicated  by  the  telegraph  clerk.  If 
done  with  the  authority  of  the  vendors,  would 
have  been  a  sulhclent  signature  within  the  stat- 
ute of  frauds." 

In  McBiain  v. -Cross,  25  L.  T.  N.  8.  804,  hold- 
ing that  a  contract  by  telegraph  is  valid  under 
the  statute  of  frauds,  Wiiles,  J.,  says:  "There 
is  here  obviously  a  contract  upon  these  tele- 
grams to  take  hay  hydraulic  pressed.  In  the 
case  of  Godwin  v.  Francis,  L.  R.  6  C.  P.  295, 
22  L.  T.  N.  S.  838,  89  L.  J.  C.  P.  N.  8.  121.  In 
terms  in  which  I  concur,  it  is  laid  down  by  my 
brotber  Brett  that  the  signatures  to  the  instruc- 
tions for  a  telegram  amount  to  a  signature  of 
the  contract  embodied  In  that  telegram.  He 
says :  *I  think  there  is  evidence  that  the  defend- 
ant when  be  signed  the  instructions  Intended 
tjiat  to  operate  as  his  signature  to  the  contract, 
and  that  It  constituted  a  binding  contract 
signed  by  him.  If  he  had  authority  to  enter  into 
it.  Then  it  was  objected  that  the  defendant's 
name  appearing  on  the  paper  was  Insufficient, 
because  the  defendant  had  no  power  to  delegate 
to  the  telegraph  clerk  an  authority  to  sign  his 
name.  I  think,  however,  it  must  be  assumed, 
as  against  him,  that  he  had  authority  to  dele- 
gate to  the  clerk  the  power  to  sign  for  him,  and 
that  the  signature  so  placed  was  binding  upon 
him.'  If  we  did  not  hold  such  to  be  the  law 
the  convenience  which  the  modem  invention  of 
the  electric  telegraph  has  bestowed  upon  man- 
kind would  be  in  a  great  measure  subverted." 

in  Bundy  v.  Johnson,  6  V.  C.  C.  P.  221,  the 
court  said :  "I  think  that  when  a  party  places 
a  writing,  signed  by  himself  and  addressed  to 
another  party  at  some  other  place  (as  in  this 
case),  in  order  to  have  the  exact  contents  of 
such  writing  transmitted  and  communicated  to 
the  other  party,  in  the  hands  of  the  operator 
or  person  in  charge  of  a  telegraph  office,  be  as 
much  makes  that  operator  his  agent  to  make  the 
offer  contained  in  such  writing  as  If  he  had 
placed  the  same  writing  In  the  hands  of  some 
commission  merchant,  and  had  said,  write  and 
make  this  offer  in  my  name  and  in  my  behalf 
to  the  party  to  whom  I  have  addressed  It,  keep- 
ing the  original  in  your  own  hands.** 

The  delivery  to  the  telegraph  company  of  a 
reply  accepting  a  proposition  may  be  a  contract 
where  the  correspondence  is  begun  by  telegraph. 
In  Trevor  v.  Wood,  36  N.  Y.  307.  93  Am.  Dec 
511,  It  was  held  that  a  contract  was  complete 
under  the  statute  of  frauds  by  the  delivery  of  a 
telegram  to  the  telegraph  company,  accepting 
a  proposition  made  by  the  telegram,  although 
the  acceptance  was  delayed   In   the  transmis- 
sion for  four  days  on  account  of  the  derange- 
ment of  the  telegraph  line,  and  a  revocation  of 
the  proposition  was  attempted  before  the  ac- 
ceptance was  received  at  the  destination.     In 
this  case  It  was  said :     "It  was  agreed  between 
these    parties    that    their    business    should   be 
transacted  through  the  medium  of  the  telegraph. 
The  object  of  this  agreement  was  to  substitute 
the  telegraph  for  other  methods  of  communica- 
tion, and  to  give  to  their  transactions  by  it 
the  same  force  and  validity  they  would  derive 
If  they  had  been  performed  through  other  agen- 
cies.    In  accordance  with  this  agreement  the 
offer  was  made  by  telegraph  to  the  appellants 
in  New  York,  and  the  acceptance  addressed  to 
the  respondents  in  New  Orleans,  and  immedi- 
ately despatched  from  New  York  by  order  of 
the  appellants.     It  cannot,  therefore,  be  said 
that  the  appellants  did  not  put  their  accept- 
ance in  a  proper  way  to  be  communicated  to  the 
respondents,   for  they  adopted  the  method  off 
communication   which   had    been   used    In   the 
transaction  by  the  respondents,  and  which  had 
been  selected  by  prior  agreement  between  them 
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u  that  by  means  of  which  their  business  shoald 
be  transacted.  Under  these  circnmstances  the 
sending  of  the  d«Q>atch  must  be  regarded  as  an 
acceptance  of  the  respondent's  offer,  and  there- 
upon the  contract  became  complete." 

In  Howley  t.  Whipple,  48  N.  H.  487,  it  was 
said  that  the  message  as  communicated  to  the 
party  accepting  a  proposition,  and  his  reply  as 
dellrered  to  the  operator  to  be  returned,  are 
wbat  would  govern  in  construing  a  contract 
where  correspondence  is  solicited  by  telegrapb. 
It  wss  further  said:  '*When  a  contract  is 
made  by  telegraph,  which  must  be  In  writing 
hf  the  statute  of  frauds,  if  the  parties  author- 
ise their  agents,  either  in  writing  or  by  parol, 
to  make  a  proposition  on  one  side,  and  the  other 
party  accepts  it  through  the  telegraph,  that 
constitutes  a  contract  in  writing  under  the  stat- 
ute of  frauds:  because  each  party  authorizes 
hi»  agents,  the  company  or  the  company's  oper- 
ator, to  write  for  him ;  and  It  makes  no  dlf- 
lerenoe  whether  that  operator  writes  the  offer 
or  the  acceptance  In  the  presence  of  his  princi- 
pal and  by  his  express  direction,  with  a  steel 
pea  an  inch  long  attached  to  an  ordinary  pen- 
holder, or  whether  his  pen  be  a  copper  wire  a 
thoosand  miles  long.  In  either  case  the  thought 
is  communicated  to  the  paper  by  use  of  the  flu- 
scr  resting  upon  the  pen ;  nor  does  it  make  any 
dUference  that  in  one  case  common  record  ink 
is  used,  while  in  the  other  case  a  more  subtle 
fluid,  known  as  electricity,  performs  the  same 
office." 

In  Stevenson  t.  McLean,  L.  R,  5  Q.  B.  Dly. 
34«.  4»  L.  J.  Q.  B.  N.  S.  701,  42  L.  T.  N.  S.  897. 
28  Week.  Rep.  916,  where  a  broker  had  the  re- 
fosal  all  day  of  a  lot  of  iron,  and  telegraphed 
at  1.25  p.  K.  that  he  had  sold  it,  and  at  1.84 
p.  K.  the  rendor  sent  a  telegram  stating  that  he 
had  sold  it.  It  was  held  that  the  vendor  was 
bound  by  the  sale  made  by  the  broker.  In  this 
case  the  court  said :  "It  cannot  make  any  dif- 
ference whether  the  negotiation  is  carried  on  by 
post,  or  by  telegraph,  or  by  oral  message.  If 
the  offer  is  not  retracted,  it  Is  In  force  as  a 
coDtlnulng  offer  till  the  time  for  accepting  or 
rejecting  it  has  arrived.  But  If  it  Is  retracted, 
there  is  ap  end  of  the  proposal." 

Is  Minnesota  Linseed  Oil  Co.  v.  Collier  White 
Uad  Co.  4  Dill.  435,  Fed.  Cas.  No.  9,635,  It 
was  said  that  the  same  rule  applies  to  a  tele- 
gram as  to  a  letter,  and  that  a  contract  may  be 
completed  on  the  delivery  to  the  telegraph  com- 
pany of  the  telegram  closing  the  bargain. 
"That  when  an  offer  is  made  by  telegraph,  an 
acceptance  by  telegraph  Ukes  effect  when  the 
despatch  containing  the  acceptance  is  deposited 
for  transmission  in  the  telegraph  office,  and 
not  when  It  is  received  by  the  other  party."  It 
Is  held  that  the  delay  In  accepting  by  telegram 
in  this  case  prevented  the  contract  from  being 
completed. 

In  True  v.  International  Teleg.  Co.  60  Me.  9, 
U  Am.  Bep.  166,  the  telegraph  company  was 
held  liable  for  damages  to  the  purchaser  for 
not  delivering  to  the  vendor  the  purchaser's 
telegram  accepting  an  offer  for  a  cargo  of  com. 
This  in  effect  holds  that  the  delivery  of  a  tele- 
gram to  the  company  constitutes  a  contract, 
although  the  question  as  to  whether  the  orig- 
inal or  the  copy  constitutes  the  contract  is  not 
discussed. 

But  where  something  else  remains  to  be  set- 
tled in  respect  to  an  offer  by  telegraph,  the  ac- 
ceptance of  the  offer  by  delivering  a  telegraph 
message  to  the  company  will  not  complete  the 
contract  where  the  despatch  does  not  reach  its 
destination.  Haas  v.  Myers,  111  III.  421,  53 
Am.  Rep.  634.  In  this  case  It  was  said :  "In 
the  above  cases.  In  4  Dill,  and  36  N.  Y.,  it  was 
held  that  the  same  rule  applied  in  the  case  of 
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correspondence  by  telegraph  as  in  the  case  of 
correspondence  through  the  mail.  Whether  the 
rule  does  so  fully  apply  In  the  former  case  we 
do  not  And  it  necessary  now  to  determine,  as, 
conceding  that  it  does,  we  do  not  consider  that 
the  rule  has  application  to  the  facts  of  the  pres- 
ent case.  We  think  that  under  the  arrange- 
ment entered  Into  between  the  parties,  the  for- 
mation of  the  contract  was  made  dependent  up- 
on the  acutal  communication  by  telegraph,  to 
Myers,  of  Haas's  acceptance." 

Some  cases  hold  that  the  message  delivered 
at  the  destination,  although  erroneous,  consti- 
tutes a  binding  contract.  Western  U.  Teleg. 
Co.  V.  Shotter,  71  Ga.  760 ;  Taylor  v.  The  Rob- 
ert Campbell,  20  Mo.  254  (reply)  ;  Dunning  v. 
Roberts,  35  Barb.  463  (agency)  ;  Haubelt  Bros. 
V.  Rea  &  P.  Mill  Co.  77  Mo.  App.  672  (agency)  ; 
Rose  V.  United  States  Teleg.  Co.  8  Abb.  Pr.  N.  S. 
408   (agency). 

Where  a  telegraph  company  was  held  liable 
for  damages  for  erroneously  transmitting  a 
message,  thereby  pricing  turpentine  below  value. 
It  was  also  held,  following  the  American  au- 
thorities, that  the  merchant  should  settle  with 
his  customer  at  the  price  fixed  by  the  telegram 
delivered,  and  that  the  company  should  respond 
in  damages,  which  are  the  difference  between 
the  market  value  and-  the  price  sold.  Western 
U.  Teleg.  Co.  V.  Shotter,  71  Qa.  760. 

And  where  a  party  sent  a  telegram  to  a  boat, 
which  was  delivered  to  its  officers,  a  telegram 
in  reply  delivered  to  such  party  was  admissible 
in  evidence  without  proof  that  It  was  sent  by 
the  master,  and  such  telegrams  were  held  to  be 
a  contract.  Taylor  v.  The  Robert  Campbell, 
20  Mo.  254. 

Where  the  telegraph  agent  was  directed  to 
write  out  and  send  a  message  guaranteeing  the 
credit  of  A,  and  by  mistake  wrote  and  sent  a 
message  guaranteeing  the  credit  of  B,  the  tele* 
graph  agent  was  held  to  be  the  agent  of  the 
sender,  who  was  liable  for  his  acts  under  the 
statute  of  frauds.  Dunning  v.  Roberts,  35 
Bail).  463.  In  this  case  It  was  said:  "It  is 
flrat  urged  that  the  telegram  was  not  subscribed 
by  the  defendant,  nor  by  his  authority.  But 
it  has  been  above  determined  that  under  the 
circumstances  of  this  case  the  act  of  Edwin  G. 
Roberts,  in  forwarding  the  telegram,  was  the 
act  of  the  defendant.  In  law,  therefore,  the 
manipulations  of  Edwin  by  which  the  defend- 
ant's name  became  appended  to  the  despatch 
were  his  own,  and  were  equivalent  to  an  actual 
personal  signing  of  his  name  with  pen  and  ink." 

A  contract  of  sale  made  by  an  agent  of  a  car- 
load of  flour,  on  receipt  of  a  telegram  pricing 
the  same  at  |3.25  per  barrel,  was  held  binding 
on  his  principal  under  the  statute  of  frauds,  al- 
though the  message  delivered  to  the  telegraph 
company  read  |3.05  per  barrel.  Haubelt  Bros. 
V.  Rea  &  P.  Mill  Co.  77  Mo.  App.  672.  In  this 
case  the  court  said:  "The  rule  Is  that  where 
one  makes  an  offer  by  telegraph  he  thereby 
makes  the  telegraph  company  his  agent  for  its 
transmission,  and  if  it  is  altered  In  the  trans- 
mission he  Is  bound  by  it  as  transmitted." 

And  where  a  broker  sold  5,000  barrels  on 
receipt  of  a  telegram  that  should  have  read 
"500  barrels,**  and  paid  the  damage  because 
the  seller  refused  to  perform,  it  was  held  that 
he  could  not  recover  from  the  telegraph  compa- 
ny as  his  contract  bound  his  principal.  Rose  v. 
United  States  Teleg.  Co.  3  Abb.  Pr.  N.  S.  408. 
In  this  case  the  court  said :  "The  author- 
ity to  the  agent  coming  through  the  telegraph 
company,  or  through  the  clerk,  so  far  as  the 
protection  of  the  agent  is  concerned,  is  the 
game.  Whatever  errors  or  mistakes  were  com- 
mitted by  the  medium  employed  by  the  princi- 
pals  to   transmit    their   instructions   to   their 
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Bjgent  can  In  no  way,  it  appears  to  me,  affect 
elth«r  the  duty  or  the  right  of  such  agent  lit- 
erally to  obey  his  injunctions,  and  to  throw  all 
responsibility  from  himself  upon  them." 

In  some  cases  it  is  held  that  the  message  as 
sent  is  the  one  that  controls  the  contract.  This 
is  the  Kngilsh  rule.  This  rule  is  not  generally 
adopted  in  this  country. 

In  Henkel  v.  Pape,  L.  R.  6  Bxch.  7,  it  was 
held  that  the  same  rule  in  contracts  by  tele- 
graph applies  as  in  contracts  by  mail.  "The 
postoffice  authorities  are  only  agents  to  trans- 
mit messages  in  the  terms  in  which  the  sender 
delivers  them ;"  and  a  party  is  not  bound  to 
pay  on  a  contract  of  purchase  where  his  tele- 
gram is  made  to  read  "the"  instead  of  "three," 
and  fifty  rifles  are  sent  on  receipt  of  telegram. 

In  Verdin  Bros.  y.  Robertson,  10  Ct  Sess. 
Cas.  85,  it  was  held  that  there  was  no  contract 
of  sale,  and  the  purchaser  was  not  liable,  where 
the  telegraph  company  altered  the  telegram  or- 
dering a  shipment  of  salt,  so  as  to  cause  the 
shipment  to  be  made  to  the  wrong  address. 
(Following  Henkel  y.  Pape,  L.  R.  6  Bxch.  7.) 
The  telegraph  officers  are  not  the  agents  of 
the  sender  to  the  effect  of  making  him  responsi- 
ble for  any  blunder  which  they  may  commit. 

And  in  Shlngleur  y.  Western  U.  Teleg.  Co, 
72  Misa  1030,  30  L.  R.  A.  444,  18  So.  425,  It 
was  held  that  the  sender  Is  not  liable  to  the 
addressee  for  loss  occasioned  by  the  erroneous 
transmission  of  a  telegram.  In  this  case  the 
plaintiffs  ordered  their  correspondents  to  sell 
certain  cotton  at  8H  cents,  and  the  message  as 
dellyered  read  8  6-16  cents.  This  was  an  ac- 
tion against  the  telegraph  company  for  dam- 
ages. In  this  case  Western  U.  Tcleg.  Co.  ▼. 
Bhotter,  71  Ga.  760,  was  not  followed. 

Bo,  In  Pepper  y.  Western  U.  Teleg.  Co.  87 
Tenn.  554,  4  L.  R.  A.  660,  11  S.  W.  783,  where 
by  mistake  a  telegram  pricing  meat  read  6-30 
Instead  of  6-60,  and  a  carload  was  ordered  by 
reply  telegram,  but  the  purchaser  would  only 
pay  6-30,  the  yendor  could  not  recover  the  dif- 
ference from  the  telegraph  company,  as  it  was 
held  that  the  latter  telegram,  as  delivered,  did 
not  constitute  a  contract  binding  on  the  send- 
er. This  case  also  refused  to  follow  Western 
U.  Teleg.  Co.  y.  Shotter,  71  Ga.  760. 

A  purchasing  agent  telegraphed  brokers  to 
buy  100  bales  of  cotton  for  his  principal.  The 
telegram  by  mistake  ordered  the  sale  of  100 
bales  of  cotton  to  be  delivered  by  his  principal. 
The  agent  claimed  he  was  compelled  to  account 
to  the  brokers,  and  also  to  account  to  his  prin- 
cipal, for  $129  which  each  lost.  In  an  action 
against  the  telegraph  company  by  the  agent, 
it  was  held  that  the  agent  was  not  liable  to  his 
principal,  and  was  not  liable  to  the  brokers, 
and  he  could  not  recover  from  the  telegraph 
company.  Harrison  v.  Western  U.  Teleg.  Co. 
(Tez.)  10  Am.  &  Eng.  Corp.  Cas.  600. 

This  note  is  not  intended  to  include  the  liabil- 
ity of  telegraph  companies  for  negligence  in 
transmitting  a  despatch,  and  only  such  cases 
as  discuss  the  creation  of  a  contract  between 
sender  and  addressee  are  noticed.  In  some  of 
these  cases  the  question  of  statute  of  frauds 
is  not  referred  to,  but  those  cases  are  relied 
npon  which  turn  upon  the  question  of  the  stat- 
ute of  frauds,  which  discuss  the  question  wheth- 
er the  message  as  sent  or  the  message  as  deliv- 
ered constitutes  the  contract. 

V.  Which  is  the  original — iJie  meaaage  deliv- 
ered to,  or  by,  the  telegraph  company  f 

As  to  which  message  Is  the  original,  it  Is  gen- 
erally h:ld  that  the  despatch  given  to  the  tele- 
graph ompany  is  the  original,  and  should  be 
proved.  The  exception  to  this  rule  Is,  where  I 
the  party  commences  correspondence  by  tele- 
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graph  he  makes  the  company  his  agent,  and  then 
the  message  delivered  at  the  destination  is  the 
original.  The  following  cases  hold  that  the 
despatch  given  to  the  telegraph  company  is 
the  original :  Flint  v.  Kennedy,  33  Fed.  Rep. 
820 ;  Durkee  v.  Vermont  C.  R.  Co.  29  Vt.  127  ; 
Kinghome  v.  Montreal  Teleg.  Co.  18  U.  C.  Q. 
B.  60;  Smith  v.  Easton,  54  Md.  138,  39  Am. 
Rep.  855;  Richie  v.  Baas,  15  La.  Ann.  668; 
McCormick  v.  Joseph,  83  Ala.  401,  3  So.  796 ; 
Williams  v.  Brlckell,  37  Miss.  682,  76  Am.  Dec. 
88 ;  Western  U.  Teleg.  Co.  v.  HInes.  94  Ga.  431, 
20  S.  E.  349 ;  Elwell  v.  Merslck,  50  Conn.  272  ; 
Blair  V.  Brown,  116  N.  C.  631,  21  S.  E.  434  ; 
Matteson  v.  Noyes,  25  111.  591. 

In  Flint  v.  Kennedy,  33  Fed.  Rep.  820,  in  an 
action  claiming  a  contract  for  goods  ordered, 
plaintiff's  witness  testified  to  the  contents  of  a 
telegram  received  in  New  York  from  Texas. 
It  was  proved  that  the  original  sent,  and  all  the 
copies,  were  destroyed.  This  evidence  was 
competent  in  connection  with  the  evidence  of 
the  addressee  of  the  telegram  of  the  contents 
of  a  letter  sent  to  the  defendant  acknowledging 
receipt  of  this  telegram.  The  court  said : 
"The  testimony  in  regard  to  the  telegram  was 
objected  to  upon  the  ground  that  secondary  evi- 
dence of  the  contents  of  a  telegram  cannot  be 
given  until  the  actual  sending  of  the  message 
by  the  party  sought  to  be  charged  with  its  con- 
tents is  proved.  It  is  true  that  the  original 
despatch  must  be  shown  to  have  been  author- 
ized or  sent  by  the  alleged  sender,  or  by  his 
direction.  United  States  v.  Babcock,  3  Dill. 
571,  Fed.  Cas.  No.  14,485 ;  Oregon  S.  S.  Co.  t. 
Otis,  100  N.  Y.  446,  53  Am.  Rep.  221,  3  N.  B. 
485.  But  it  was  not  incumbent  upon  the  plain- 
tiffs to  prove  from  the  lips  of  the  defendant,  or 
by  some  person  who  saw  him  send  the  despatch, 
that  it  was  thus  sent.  If,  by  the  subsequent 
correspondence  or  transactions  between  the  par- 
ties, the  alleged  sender  Is  found  to  have  shown 
by  his  conduct  that  he  did  send  the  telegram  in 
question,  such  testimony  is  often  sufficient  to 
prove  the  required  fact,  and  to  be  as  satisfac- 
tory evidence  as  a  verbal  admission.  Orgeon 
S.  S.  Co.  V.  Otis,  100  N.  Y.  446,  53  Am.  Rep. 
221,  3  N.  B.  485." 

In  Kinghome  v.  Montreal  Teleg.  Co.  18  XJ.  C. 
Q.  B.  60,  it  was  said :  "If  the  proposition  con- 
tained in  Crawford's  message  to  give  eighty 
cents  for  rye  was  one  requiring  to  be  in  writ- 
ing, in  order,  if  accepted,  to  make  a  perfect  con- 
tract, then  the  original  deposited  in  the  office 
at  Oswego  bearing  Crawford's  signature  should 
have  been  produced  on  the  trial,  and  not  the 
copy  made  at  Kingston  after  it  had  been  trans- 
mitted over  the  telegraph  wires.  In  proving 
a  contract  entered  Into  in  such  a  manner,  it 
would,  I  apprehend,  be  necessary  to  produce 
the  original  communications  with  the  proper 
signatures  of  the  parties,  and  the  transmission 
over  the  wires  might  th^i  be  admitted  as  the 
means  of  informing  them  of  the  proposition  on 
one  side  and  the  acceptance  on  the  other.  Bnt 
a  contract,  whether  it  is  made  verbally  and 
then  reduced  to  writing,  or  Is  sent  through  the 
medium  of  the  telegraph,  must  observe  the  same 
requisites  as  to  the  signatures  of  the  contract- 
ing parties,  and  be  equally  conclusive  and  bind- 
ing in  its  terms." 

In  Smith  V.  Easton,  54  Md.  138,  39  Am.  Rep. 
855,  the  court  said :  "The  message,  if  any, 
sent  by  James  T.  Easton  to  that  office,  to  be 
transmitted  to  Chesapeake  City,  was  the  orig- 
inal (Scott  &  Jarnagin,  Telegraphs.  |  357,  and 
authorities  there  cited),  and  not  the  message 
which  was  received  over  the  wires  at  Chesa- 
peake City.  The  latter  must  be  considered  as 
a  copy  (Id.  §  301),  and  carries  with  .t  none 
of  the  qualities  of  primary  evidence.     Ordinar> 
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II7  the  Dsaal  coarse  Is  to  show  the  delivery 
of  the  origliial  message  of  the  party,  sought  to 
be  charged,  at  the  office  from  which  it  is  to  be 
telegraphed,  and  then  show  that  it  was  trans- 
mitted and  delivered  at  the  place  of  its  destina- 
tion. But  even  where  the  original  is  produced 
its  aathenticity  must  be  established,  and  this 
either  by  proof  of  the  handwriting,  or  .by  other 
proof  establishing  its  genuineness.  The  de- 
ftruetion  of  all  the  messages  sent  from  the  of- 
fice, on  the  day  named,  is  sufficient  foundation 
for  the  admissibility  of  secondary  evidence. 
But  this  secondary  evidence  can  only  be  ad- 
mitted upon  proof  that  the  copy  offered  is  a 
correct  manuscript  of  a  message  actually  au- 
thorised by  the  party  sought  to  be  affected  by 
Its  contents.*' 

In  an  action  by  a  vendor  to  recover  posses- 
sion of  a  part  of  a  carload  of  flour  because  of 
the  fraud  of  the  vendee  In  the  contract  of  pur- 
chtie,  it  was  held  that  the  contents  of  a  lost 
telegram  received  from  the  delivery  office  could 
not  be  proved  by  oral  evidence,  where  an  ex- 
coae  for  the  nonproduction  of  the  original  tele- 
gram from  the  receiving  office  was  not  given. 
McCormlck  v.  Joseph,  83  Ala.  401,  3  So.  796. 

In  Richie  v.  Bass,  15  La.  Ann.  668,  it  was 
held  that  a  telegram  from  the  delivery  office 
wu  not  evidence  of  a  contract  binding  the 
lender,  the  original  at  the  receiving  office  being 
destroyed,  where  the  authenticity  of  the  one 
offered  was  not  established.  It  should  have 
been  shown  to  have  been  In  the  handwriting  of 
in  employee  of  the  telegvaph  company. 

It  Is  error  to  allow  secondary  evidence  of  a 
despatch  sent  to  a  party  claiming  a  contract 
thereunder,  without  requiring  the  production 
of  the  original  or  proof  accounting  for  its  ab- 
sence. But  this  is  cured  by  an  admission  of  the 
other  party  that  he  sent  it.  Wllllanui  v.  Brick- 
ell,  37  Miss.  682,  75  Am.  D^  88. 

In  an  action  against  a  telegraph  company  for 
^unages  In  causing  loss  of  employment  by  delay 
la  the  delivery  of  a  telegram,  the  plaintiff 
Aonld  not  be  allowed  to  testify  as  to  the  con- 
tents of  the  message  delivered  where  he  had 
lost  the  same,  without  proof  that  the  original 
in  the  receiving  office  was  also  lost.  Western 
C.  Teleg.  Gow  T.  Hines,  94  Ga.  431,  20  S.  B. 
349. 

In  Elwell  T.  Merslck,  60  Conn.  272.  it  was 
hew  that  a  letter  copy  of  a  cable  despatch  sent 
from  New  York  as  claimed  by  direction  of  de- 
fendant's agent,  bearing  a  message  to  the  plain- 
tiff, was  admissible  in  Connecticut,  including 
the  translation  and  a  letter  confirming  the  des- 
patch, where  the  original  paper  was  in  the 
luuids  of  a  third  party. 

U  Blair  V.  Brown,  116  N.  C.  631,  21  S.  B. 
4S4,  It  was  said  that  secondary  evidence  of  the 
notents  of  a  telegram  sent  will  be  competent 
la  case  the  clerk  of  the  telegraph  company 
tertifles  that  the  originals  have  been  destroyed. 

In  an  action  on  a  contract  for  railroad  ties 
delirered,  a  telegram  purporting  to  have  been 
'welved  by  a  third  party  from  the  defendant 
wu  held  Inadmissible  against  him.  Matteson 
▼•  Noyes,  26  111.  691.  In  this  case  the  court 
said :  'The  paper  filed  at  the  office,  from  which 
the  message  is  sent.  Is,  of  course,  the  original, 
•ad  that  which  is  received  by  the  person  to 
vhom  it  was  sent  purports  to  be  a  copy.  If 
the  despatch  Is  sought  to  be  used  In  evidence, 
the  original  must  be  produced,  and  Its  execu- 
tion proved,  precisely  as  any  other  instrument, 
<v  Its  absence  accounted  for  In  the  same  mode, 
before  the  copy  can  be  received." 

In  Anheuser-Busch  Brewing  Asso.  v.  Hut- 
ntcher,  127  111.  652,  4  L.  R.  A.  575,  21  N.  B. 
€2$.  and  In  Durkee  v.  Vermont  C.  R.  Co.  29 
Vt  127,  It  was  said:  "But  where  the  party 
W  L.  R.  A. 


to  whom  the  communication  Is  made  is  to  take 
the  risk  of  transmission,  the  message  delivered 
to  the  operator  is  the  original,  and  that  is  to  be 
produced,  or  the  nearest  approach  to  it  by 
way  of  copy  or  otherwise." 

But  the  message  delivered  at  destination  Is 
the  original,  where  a  party,  by  commencing 
a  correspondence  by  telegraph,  makes  the  com- 
pany his  agent  Wilson  v.  Minnesota  &  N.  W. 
R.  Co.  81  Minn.  481,  18  N.  W.  291 ;  Magle  v. 
Herman,  60  Minn.  424,  52  N.  W.  909;  Taylor 
V.  The  Robert  Campbell,  20  Mo.  254 ;  Saveland 
V.  Green,  40  Wis.  481 ;  Durkee  v.  Vermont  C. 
R.  Co.  29  Vt.  127;  Anheuser-Busch  Brewing 
Asso.  V.  Hutmacher,  127  111.  652,  4  L.  R.  A. 
575,  21  N.  E.  626. 

The  message  delivered  Is  the  original  where 
the  party  sending  it  has  admitted  its  correct- 
ness. Dunbar  v.  United  States,  156  U.  S.  186, 
89  L.  ed.  390,  15  Sup.  Ct.  Rep.  326. 

A  message  delivered,  substantiated  by  other 
evidence,  may  be  proved.  Riordan  v.  Guggerty, 
74  Iowa,  688,  39  N.  W.  107. 

A  reply  message  from  the  destination  office 
in  answer  to  another  is  comi>etent  evidence. 
Cairo  &  St.  L.  R.  Co.  v.  Mahoney,  82  111.  73,  25 
Am.  Rep.  299. 

In  an  action  for  services  rendered  under  a 
contract  made  by  telegraph  It  was  held  that 
where  a  party,  for  his  own  purpose,  commences 
a  correspondence  with  another  by  telegraph, 
he  makes  the  telegraph  company  his  agent  for 
the  transmission  and  delivery,  and  the  message 
delivered  is  primary  evidence.  Wilson  v. 
Minnesota  &  N.  W.  R.  Co.  31  Minn.  481,  18  N. 
W.  291. 

An  unconditional  message  from  a  broker 
agent  received  at  the  destination  is  the  origin- 
al, and  is  evidence  against  the  principal,  al- 
though he  authorized  the  broker  to  contract  on 
"condition."  This  was  on  the  ground  that  the 
telegraph  company  was  the  agent  also  of  the 
principal  for  the  transmission  of  the  message. 
It  was  further  held  that  the  principal  was 
bound  because  that,  having  been  shown  a  mes- 
sage in  reply  to  the  above  confirming  the  con- 
trftct,  he  made  no  objection.  Saveland  v.  Green, 
40  Wis.  431. 

Whete  a  party  to  a  contract  takes^he  initia- 
tive in  sending  telegrams,  he  must  be  held 
bound  by  the  acts  of  his  agent  to  the  extent 
at  least  of,  making  the  messages  delivered  at 
the  end  of  the  line  the  original.  Anheuser- 
Busch  Brewing  Asso.  v.  Hutmacher,  127  111 
652.  4  L.  R.  A.  575,  21  N.  E.  626. 

In  Durkee  v.  Vermont  C.  R.  Co.  29  Vt.  127, 
It  was  said :  "In  regard  to  the  particular  end 
of  the  line  where  Inquiry  Is  first  to  be  made  for 
the  original,  it  depends  upon  which  party  Is 
responsible  for  the  transmission  across  the  line, 
or.  In  other  words,  whose  agent  the  telegraph 
is.  The  first  communication  in  a  transaction 
If  It  Is  all  negotiated  across  the  wires  will  only 
be  effective  In  the  form  in  which  It  reaches  its 
destination.  In  such  case  Inquiry  should  first 
be  made  for  the  very  despatch  delivered.  In 
default  of  that  its  contents  may  be  shown  by 
the  next  best  proof. 

A  typewritten  telegram  from  the  delivery  of« 
fice  Is  competent  evidence  against  the  sender 
where  he  has  admitted  its  correctness.  Dun- 
bar V.  United  States,  156  U.  S.  186,  39  L.  ed. 
390.  15  Sup.  Ct.  Rep.  825. 

The  copy  of  the  telegram  from  the  delivery 
office  showing  a  request  for  money  to  be  sent. 
Is  competent  evidence,  coupled  with  evidence 
of  the  employees  of  the  telegraph  company  at 
sending  and  delivery  offices  that  the  original 
could  not  be  found,  and  that  the  custom  of  the 
telegraph  company  was  to  destroy  all  telegrams 
after  six  months,  with  evidence  tending  to  show 
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that  the  money  was  sent  by  express  and  received 
by  the  defendant.  Blordan  v.  Guggerty,  74 
Iowa,  688,  89  N.  W.  107. 

Parol  evidence  of  the  contents  of  a  lost  mes- 
sage received  from  the  delivery  office,  authoris- 
ing the  station  s^ent  to  employ  a  physician, 
In  response  to  a  telegram  that  the  doctor 
wonld  not  act  unless  employed,  was  held  com- 
petent. Cairo  &  St.  L.  R.  Co..  v.  Mahoney,  82 
111.  78,  25  Am.  Rep.  299. 

In  Whilden  v.  Merchants'  &  P.  Nat.  Bank, 
64  Ala.  1,  88  Am.  Rep.  1,  it  was  said  that, 
whether  the  message  given  to  the  telegraph  of- 
fice to  t>e  sent,  or  that  delivered  at  the  place  of 
destination  to  the  party  to  whom  it  is  sent,  be 
regarded  as  the  original,  the  latter  Is  admissi- 
ble in  evidence  when  it  is  shown  that  the  cus- 
todian of  the  first  message  is  beyond  the  juris- 
diction of  the  court. 

VI.  Butnmary. 

Contracts  made  by  telegraph  will  be  upheld, 


under  the  statute  of  frauds,  If  they  are  suffi- 
ciently definite  to  indicate  the  parties,  consid- 
eration, terms,  and  subject-matter.  The  cor- 
respondence as  a  whole  is  considered  in  arriv- 
ing at  the  question  as  to  whether  a  contract  is 
made.  Parol  evidence  may  show  the  circum- 
stances, but  cannot  supply  the  requirements  of 
a  valid  contract.  Such  evidence  may  e^lalu 
cipher  despatches  or  ambiguous  phrases,  or  the 
meaning  of  technical  expressions  used  in  con- 
nection with  that  business.  The  message  de- 
livered to  the  telegraph  company  may  consti- 
tute a  contract  where  It  is  a  reply  accepting  a 
proposition.  As  to  whether  a  message  undeliv- 
ered to  the  addressee  is  a  contract.  Is  very 
doubtful.  There  is  a  conflict  of  authority  as 
to  whether  the  message  i^s  sent,  or  as  delivered, 
controls,  where  the  telegraph  company  changes 
it  in  transmission.  The  tendency  of  some  late 
cases  seems  to  be  to  follow  the  English  rule, 
and  hold  that  the  message  as  sent  controls ;  but 
the  majority  of  American  cases  seem  to  be  the 
other  way.  i,  t. 
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^The  pnreltaser  of  real  estate  at  a 
mortKaare  foreclosure  sale  is  entitled 
to  receive  from  the  tenant  in  possession 
the  rents  of  the  property  sold,  or  the  value 
of  the  use  and  occupation  thereof,  from  the 
date  of  his  purchase  until  redemption  is 
made,  under  |  6549,  Rev.  Codes.  Held,  under 
the  foregoing  section  of  the  statute,  that 
where  farm  lands  which  are  being  operated 
under  a  contract  with  the  owner,  which  re- 
serves the  title  and  possession  of  a  fixed  por- 
tion of  fte  grain  grown  thereon  in  the  owner, 
as  compensation  for  its  use,  are  sold  at  fore- 
closure sale,  the  purchaser  thereof  at  such 
sale  is  entitled  to  such  share  as  falls  due  dur- 
ing such  redemption  period,  and  has  the  same 
rights  tliereto  as  the  owner  of  the  land  had, 
and  may  invoke  the  same  remedies  to  enforce 
them. 

(Wallin,  J.,  diaaenis.) 
(November  3,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Grand  Forks 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  possessiou  of  certain 
wheat  grown  on  mortgaged  property  during 
the  redemption  period  after  foreclosure  sale. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs,  Corbet  Sb  Murphy,  for  appel- 
lant: 

Section    6549,   Rev.    Codes    1895,  applies 

^Headnote  by  Young,  J. 

NoTK.-^^or  right  to  crops  and  emblements  on 
foreclosure,  see  Richards  v.  Knight  (Iowa)  4 
L.  R.  A.  453,  and  note;  Batterman  v.  Albright 
(N.  Y.)  11  L.  R.  A.  800;  Goodwin  v.  Smith 
(Kan.)  17  L.  IL  A.  284 ;  and  Caldwell  v.  Alsop 
(Kan.)  17  L.  R.  A.  782. 
60  L.  R.  A. 


alike  to  sales  upon  execution  and  foreclos- 
ure sales  by  advertisements. 

Clement  v.  Shipley,  2  N.  D.  430,  61  N.  W. 
414.  •  ' 

"Tenant  in  possession,"  used  in  the  sec- 
tion of  the  statute  referred  to,  means  "one 
that  holds  or  possesses  land  or  tenements  by 
any  kind  of  title,  either  in  fee,  for  life,  years, 
or  at  will." 

Harris  v.  Reynolds,  13  Cal.  514,  73  Am. 
Dec.  600;  25  Am.  &  Eng.  Enc.  Law,  p.  895. 

Where  real  property  is  sold  at  foreclosure 
sale  a  party  to  the  foreclosure  suit,  who 
thereafter  remains  in  possession  imder  a 
claim  of  title  which  is  subject  to  the  mort- 
gage, is  "a  tenant  in  possession"  within  the 
meaning  of  the  section. 

Walker  v.  MoCusker,  71  Cal.  694,  12  Pac. 
723. 

By  quitclaim  deed  to  defendant,  Edison 
was  vested  with  the  ostensible  ownership  of 
the  fee  to  said  land,  and  placed  in  possession 
of  the  same,  subject  only  to  the  terms  of  con- 
tract with  Filson. 

Knight  v.  Truett,  18  Cal.  113;  Shores  t» 
Scott  River  Co.  21  Cal.  135;  Walls  v.  Walk- 
er, 37  Cal.  425,  99  Am.  Dec.  290. 

The  specific  wheat,  possession  of  which 
this  action  was  brought  to  recover,  was  one 
half  of  the  crops  raised  on  said  land  during 
the  period  of  redemption,  and  under  the  con- 
tract was  the  property  of  defendant  Edison 
alone, — the  product  of  the  soil  raised  by  Fil- 
son under  the  contract. 

Edison's  right  in  the  land  pending  the 
year  for  redemption  was  only  one  of  re- 
demption. 

Page  v.  Rogers,  31  Cal.  293;  Harris  t. 
Reynolds,  13  Cal.  516,  73  Am.  Dec.  600. 

Rent  is  a  certain  profit  issuing  yearly  out 
of  lands  and  tenements  corporeal, — a  spe- 
cies of  incorporeal  hereditament. 

2  Bl.  Com.  41;  2  Stephen,  Com.  23;  S 
Kent,  Com.  460;  Jackson  &  Q.  Land,  ft  T»  i 
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38:  Co.  Utt.  142 ;  Fry  y.  Janes,  2  Rawle,  11 ; 
Johnston  v.  Smith,  3  Penr.  &  W.  500. 

A  buyer  of  real  estate  buys  all  that  is 
growing  upon  it  or  issuing  out  of  it  belong- 
ing to  the  seller,  unless  specially  except- 
ed; and  this  includes  all  rent  in  money  or  in 
kind,  which  is  in  the  course  of  accruing  by 
the  enjoyment  of  the  land. 

BorrOl  t.  Detoari,  37  Pa.  137. 

On  petition  for  rehearing. 

Were  it  necessary  to  technically  designate 
this  instrument, — ^name  it, — the  court 
should  say  it  is  a  lease. 

WalU  ▼.  Preston,  26  Cal.  60;  Toumsend  v. 
Jienherger,  45  Iowa,  670;  Wenttoorih  v.  Milr 
/«-,  53  Cal.  9;  Harris  v.  Reynolds,  13  Cal. 
514,  73  Am.  Dec.  600;  Borrell  v,  Deivart,  37 
Pa.  137;  Angell  v.  Egger,  6  N.  D.  391,  71  N. 
W.  647. 

Such  a  contract  is  held  to  create  an  in- 
terest in  land. 

Warner  v.  Abbey,  112  Mass.  365;  Walker 
V.  Fitts,  24  Pick.  191 ;  Taylor  v.  Bradley,  39 
X.  Y.  129,  100  Am.  Dec.  415;  Bowers  y. 
Graves  d  V.  Co.  8  S.  D.  386,  66  N.  W.  931 ; 
Aiken  t.  Smithy  21  Vt.  172. 

A  voluntary  transfer  of  land  by  the  own- 
er carries  with  the  reversion  all  rights  of 
such  owner  under  a  lease  then  existing,  un- 
less there  is  an  express  reservation  of  such 
rights. 

Komegay  v.  Collier,  65  N.  C.  69;  BuU 
lard  V.  Johnson^  65  N.  C.  436 ;  Rogers  v.  Mc- 
Kemie,  66  N.  C.  218;  12  Am.  &  Eng.  Enc. 
Uw,  p.  1036;  Diwon  v.  Nioolls,  39  HI.  372, 
89  Am.  Dec.  312 ;  Hatfield  v.  Lockioood,  18 
Iowa,  296;  Ahererombie  v.  Redpath,  1  Iowa, 
111;  Borrell  v.  Detoart,  87  Pa.  134;  Oale  v. 
Edwards,  52  Me.  363;  Kimball  v.  Walker, 
71  ni.  App.  309 ;  West  Shore  Mills  Go.  v.  Ed- 
vards,  24  Oj.  475,  33  Pac.  987 ;  4  Kent,  Com. 
354;  Peek  v.  Jforthrop  17  Conn.  217;  Bur- 
den V,  Thayer,  3  Met.  76,  37  Am.  Dec.  117; 
ingeU  v.  Egger,  6  N.  D.  397,  71  N.  W.  547. 

The  foreclosure  sale  under  which  plaintiff 
became  purchaser  operated,  so  far  as  the 
lease  or  contract  in  question  is  concerned, 
the  same  a«  would  a  voluntary  transfer  of 
land  by  the  owner. 

Harris  t.  Reynolds,  13  Cal.  615,  73  Am. 
Dec.  600;  Blood  ▼.  Light,  38  Cal.  649,  99  Am. 
I>ec  441 ;  Robinson  ▼.  Thornton,  102  Cal. 
675,  34  Pac.  121 ;  Page  v.  Rogers,  31  Cal. 
»1 ;  Reynolds  v.  Lathrop,  7  Cal.  43 ;  Walker 
V.  UcCusker,  71  Cal.  594,  12  Pac.  723 ;  Du/f 
T.  RandaU,  116  Cal.  226,  48  Pac.  66;  Clem- 
mt  V.  Shipley,  2  N.  D.  430,  51  N.  W.  414; 
Wheat  V.  Brovon,  3  Kan.  App.  431,  43  Pac. 
S07. 

Where  the  owner  remains  in  possession 
(luring  the  year  for  redemption,  he  is  re- 
^rded  by  the  courts  as  "tenant  in  posses- 
sion," rather  than  as  owner,  and  under  our 
statute  must  account  for  the  rents  and  prof- 
its as  tenant. 

Hams  V.  Reynolds,  13  Cal.  616,  73  Am. 
1>ec.  600. 

This  contract  is  entire  and  indivisible. 

Taylor,  Land.  &  T.  §  389 ;  3  Kent,  Com.  p. 
470;  Marshall  v.  Moseley,  21  N.  Y.  280;  Mc- 
(^rg  V.  Price,  59  Pa.  420,  98  Am.  Dec.  356; 
50  U  R.  A. 


Huyett  d  8.  Mfg.  Co.  ▼.  Chicago  Edison  Co. 
167  111.  233,  47  N.  E.  384 ;  Bank  of  Pennsyl- 
vania V.  Wise,  3  Watts,  394;  Bums  v. 
Cooper,  31  Pa.  426. 

The  rent,  the  subject-matter  of  this  con- 
troversy, accruing  after  the  sale  and  grow- 
ing out  of  the  lease,  belongs  to  the  plaintiff. 

Tiedeman,  Real  Prop.  §  192 ;  Waslib.  Real 
Prop.  §  649;  4  Kent,  Com.  364;  Orundin  v. 
Carter,  99  Mass.*  15;  Sampson  v.  Crimes,  7 
Blackf.  176;  Peck  v.  Northrop,  17  Conn. 
217;  Van  Wicklen  v.  Paulson,  14  Barb.  654; 
Burden  v.  Thayer,  3  Met  76,  37  Am.  Dec. 
117;  Kimball  v.  Walker,  71  111.  App.  309. 

Defendant  Edison  had  no  interest  in  the 
rents  accruing  from  this  land,  for  the  rea- 
son that  the  record  shows  that  he  had  noth- 
ing but  a  mere  mortgage  on  the  land. 

A  deed  absolute  on  its  face,  intended  as  a 
mortgage,  does  not  entitle  the  grantee  there- 
in to  possession. 

Raynor  ▼.  Drew^  72  Cal.  307,  13  Pac.  866; 
Smith  V.  Smith,  80  Cal.  323,  21  Pac.  4,  22 
Pac.  186,  549 ;  Locke  v.  Moulton,  96  Cal.  21, 
30  Pac.  957;  Mahoney  v.  Bosttoick,  96  Cal. 
53,  30  Pac.  1020;  Yankton  Bldg.  d  Loan  As- 
so.  V.  Bowling,  10  S.  D.  540,  74  N.  W.  436. 

Ab  a  matter  of  law  the  foreclosure  in  no 
way  affected  the  lease,  so  far  as  the  tenant 
was  concerned.  Until  the  period  for  re- 
demption from  the  foreclosure  sale  had  ex- 
pired, the  lease  remained  in  full  force  and 
effect. 

Chadboum  v.  RahUly,  34  Minn.  346,  25 
N.  W.  636 ;  Whalin  v.  White,  25  N.  Y.  462 ; 
Peck  V.  Knickerbocker  Ice  Co.  18  Hun,  183. 

Plaintiff  was  the  owner  of  the  entire  crop 
under  the  lease  as  successor  to  Ditton. 

Stipulations  reserving  ownership  of  cropa 
in  the  lessor  are  valid. 

Angell  v.  Egger  6  N.  D.  391,  71  N.  W. 
547 ;  Consolidated  Land  d  Irrig.  Co.  v.  Haw- 
ley,  7  S.  D.  229,  63  N.  W.  904. 

Messrs.  O.  A,  Wilcox  and  Coclirane  ft 
Oorllaa  for  respondents. 

ToiuiSt  J*)  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  claim  and  delivery 
brought  by  a  purchaser  of  real  estate  at  fore- 
closure sale  to  recover  the  possession  of  a 
quantity  of  wheat  grown  upon  such  land 
during  the  redemption  period.  The  case 
was  tried  to  the  court  without  a  jliry,  and 
findings  of  fact  were  made  by  the  trial  judge 
upon  all  material  points.  From  the  facts 
found  the  trial  court  conclude<t,  as  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  re- 
cover, and  a  judgment  was  entered  dismiss- 
ing the  action.  Plaintiff  appeals  from  the 
judgment. 

Tlie  appellant  does  not  attack  any  of  the 
findings  of  fact,  but  accepts  them  as  correct. 
His  only  assignment  of  error  is  aimed  at  the 
trial  court's  conclusion  that  such  facts  do 
not  warrant  a  recovery  by  plaintiff.  To 
make  clear  this  point,  upon  which  we  must 
rule,  a  recital  of  a  few  facts  is  necessary: 
One  Ditton  was  the  owner  of  the  land  in 
question.  On  April  11,  1898.  he  entered  in- 
to a  written  contract  with  one  Filson,  where- 
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in  the  latter  agreed  to  farm  and  cultivate 
said  land  at  his  own  expense  for  the  farming 
season  of  1898.  This  contract  was  quite 
similar  in  its  provisions  to  those  commonly 
used  when  lands  are  operated  upon  shares. 
Ditton,  the  owner  of  the  land,  was  to  have 
one  half  of  all  grain  raised,  to  be  taken  from 
the  machine,  as  his  share.  Filson,  who  pro- 
duced the  grain,  was  to  have  the  other  half 
of  it  as  his  share,  but  not  luitil  all  of  his  va- 
rious covenants  and  agreements  in  the  con- 
tract had  been  kept  and  performed.  Until 
that  time  the  title  and  possession  of  all  of 
the  grain  grown  were  to  be  in  Ditton.  The 
land  was  farmed  by  Filson  under  this  con- 
tract  during  the  year  1898.  A  division  of 
the  grain  was  made,  and  Filson  received  his 
share.  The  share  belonging  to  the  other 
party  to  the  contract  was  set  apart,  and  is 
the  wheat  here  involved.  On  April  19,  1898, 
Ditton  executed  and  delivered  to  Thomas  S. 
Edison,  one  of  the  defendants  herein,  a  quit- 
claim deed  to  said  land,  which  deed  was  in 
effect  a  mortgage  to  secure  an  indebtedness 
due  the  latter.  On  April  23,  1898,  the  land 
was  sold  by  the  sheriff  of  Nelson  county  un- 
der a  foreclosure  of  a  mortgage  thereon  exe- 
cuted by  Ditton  in  1894  to  H.  L.  Whithed, 
the  plaintiff  in  this  action,  to  whom  the 
usual  sheriff's  certificate  of  sale  was  execut- 
ed and  delivered.  No  redemption  from  this 
sale  has  been  made.  At  the  time  of  the 
threshing  and  division  of  the  grain  Edison 
took  possession  of  1,012  bushels  of  wheat, 
which  was  the  portion  set  over  as  rent,  and 
caused  the  same  to  be  conveyed  to  the  de- 
fendant's elevator,  where  it  was  placed  in  a 
special  bin,  in  his  (Edison's)  name.  This 
is  the  grain  in  controversy,  and  was  of  the 
value  of  40  cents  per  bushel  at  the  com- 
mencement of  this  action.  Possession  of 
said  grain  was  demanded  by  plaintiff  prior 
to,  the  commencement  of  this  action,  and  re- 
fused. 

It  is  appellant's  contention  that  by  virtue 
of  his  purchase  of  the  land  at  the  foreclosure 
sale  on  April  23,  1898,  he  came  into  all  of 
the  rights  which  either  Ditton  or  Edison  had 
in  the  contract  under  which  the  land  was 
farmed  during  the  redemption  period,  and  is 
entitled  to  assert  the  same  title  and  right  of 
possession  to  the  grajn  in  question  which 
they  or  either  of  them  might  have  asserted 
thereunder  had  there  been  no  foreclosure 
sale,  and  by  the  same  remedies.  This  con- 
tention is  based  upon  §  5549,  Kev.  Codes, 
which,  in  par*^  reads  as  follows:  "The  pur- 
chaser from  the  time  of  the  sale  until  a  re- 
demption, and  a  redemptioner  from  the  time 
of  his  redemption  until  another  redemption 
is  entitled  to  receive  from  the  tenant  in  pos- 
session the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof." 
This  same  statute  has  been  in  force  in  Cali- 
fornia for  many  years,  during  which  it  has 
been  repeatedly  passed  upon  by  the  supreme 
•court  of  that  state.  In  Reynolds  v.  Lath- 
ropy  7  Cal.  43,  it  was  held  that  the  effect  of 
the  sale  was  equivalent  to  an  assignment  of 
the  lease,  and  that  the  plaintiff  in  that  case, 
who  was  the  purchaser,  "could  sue  for  the  I 
rent,  as  often  as  it  fell  due,  under  the  terms 
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of  lease  existing  when  he  became  purchaser." 
This  case  was  followed  in  McDevitt  v.  Sul- 
livan, 8  Cal.  593,  which  went  further,  and 
held  that  when  the  tenant  had  paid  the  rent 
for  the  redemption  period  to  his  landlord  in 
advance,  the  purchaser  could  require  him  to 
pay  it  over  again.  In  Harris  v.  Reynolds, 
13  Cal.  616,  73  Am.  Dec.  600,  the  words  "ten- 
ant in  possession,"  as  used  in  the  statute 
were  construed  and  held  to  include  the  own- 
er who  is  in  possession,  as  well  as  others  who 
have  possession  under  any  kind  of  title. 
The  court  said:  "The  phrase  *the  tenant  in 
possession,  is  a  generic  term  intended  to  des- 
ignate the  class  of  persons  from  whom  the 
purchaser  was  to  receive  the  rents.  The 
lanjB^age  is  pot,  when  a  tenant  of  the  debtor 
is  in  possession,  the  tenant  shall  pay  the 
purchaser,  or  that  the  debtor  when  in  pos- 
session shall  not;  but  the  phraseology  de- 
signed, evidently,  to  fix  a  general  right  ap- 
plying to  all  cases  of  tenancy,  for  none  are 
excluded.  ...  The  definition  of  'tenant 
in  possession'  embraces  within  the  natural 
and  usual  meaning  of  the  words  a  judgment 
debtor  as  well  as  his  lessee.  The  owner  in 
fee  in  possession  is  no  less,  in  legal  contem- 
plation, a  tenant,  than  the  man  who  occupies 
under  him.  The  definition  of  tenant  is  *one 
that  holds  or  possesses  lands  or  tenements  by 
any  kind  of  title,  either  in  fee,  for  life,  years, 
or  at  will.' "  So,  too,  in  Hill  v.  Taylor,  22 
Cal.  191,  it  was  held  that  the  purchaser  of 
a  mine  at  a  mortgage  foreclosure  sale  was 
entitled  to  the  profits  of  the  mine,  which  the 
mortgagor  was  working  himself.  That 
court  further  said,  in  discussing  relative 
rights  of  the  purchaser  and  original  owner 
after  sale,  in  Page  v.  Rogers,  31  Cal.  294: 
"The  purchaser  acquires  an  equitable  estate 
in  the  lands,  conditional,  it  is  true,  but 
which  may  become  absolute  by  simple  lapse 
of  time,  without  the  performance  of  the  only 
condition  which  can  defeat  the  purchase. 
The  legal  title  remains  in  the  iudgment 
debtor,  with  the  further  right  in  him,  and 
his  creditors  having  subsequent  liens,  to  de- 
feat the  operation  of  a  sale  already  made 
during  a  period  of  six  months,  after  which 
the  equitable  estate  acquired  by  the  pur- 
chaser becomes  absolute  and  indefeasible, 
and  the  mere  dry,  naked  legal  title  remains 
in  the  judgment  debtor,  with  authority  in 
the  sheriff  to  devest  it  by  executing  a  deed 
to  the  purchaser.  Even  during  the  period 
which  elapses  between  the  sale  and  expira- 
tion of  the  time  for  redemption  the  statute 
regards  the  purchaser  as  the  owner  in  equi- 
ty, and  gives  him  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation.  .  .  . 
In  short,  it  gives  him  the  entire  beneficial 
interest  in  the  property,  except  the  actual 
possession."  Later,  in  Walker  v.  McCusker, 
71  Cal.  694,  12  Pac.  723,  it  was  held  that 
"when  real  property  is  sold  at  a  foreclosure 
sale  a  party  to  the  foreclosure  suit,  who 
thereafter  remains  in  possession  under  a 
claim  of  title,  which  is  subject  to  the  mort- 
gage, is  a  'tenant  in  possession,'  within  the 
meaning  of  §  707  of  the  Code  of  Civil  Pro- 
cedure, and  liable  as  such  to  account  to  the 
purchaser,  in  assumpsit,  for  the  value  of  the 
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use  and  occupation."  See  also  Kline  v. 
VKaw,  17  Cal.  596;  Knight  v.  Truett,  18  Cal. 
113;  WalU  v.  Walker,  37  Cal.  424,  99  Am. 
Dec.  290;  Webster  v.  Cook,  38  Cal.  423. 

The  same  question  which  is  now  presented 
by  the  appellant  was  before  this  court  in 
Clement  v.  Shipley,  2  N.  D.  430,  51  N.  W. 
414,  in  a  form  not  materially  different.  In 
that  case  the  plaintiff,  as  a  purchaser  at  a 
foreclosure  sale,  was  seeking  to  collect  the 
lenU  due  from  the  lessee,  during  the  period 
•of  redemption,  to  the  lessor,  according  to 
the  terms  of  the  contract  existing  between 
the  parties  to  the  lease.  His  right  to  recov- 
•er  was  upheld,  following  the  California  cas- 
«s  to  which  we  have  referred.  The  recovery 
in  that  case  was  money,  and  was  the  sum 
fixed  by  the  contract  between  the  lessor  and 
]fsaee  as  stipulated  compensation  for  the  use 
of  the  property  there  involved.  In  the  case 
at  bar  the  compensation  agreed  upon  for  the 
use  of  the  land  is  not  money,  but  property 
and  it  is  the  particular  property  involved  in 
this  suit  We  do  not  think  that  this 
changes  the  principle,  or  militates  in  any 
way  against  the  plaintiff's  right  to  recover. 
It  is  true,  the  plaintiff  does  not  sue  to  re- 
aver a  money  judgment  for  "the  value  of 
ihe  use  and  occupation"  for  the  year  of  re- 
demption, and  very  properly  does  not;  for, 
if  he  had  brought  that  form  of  action  against 
the  parties  who  occupied  the  land,  he  would 
have  been  confronted  by  the  contract  be- 
tween Ditton  and  Filson  under  which  the 
farm  was  operated,  which  provides  for  the 
payment  for  its  use  in  property,  and  in  a 
particular  manner.  That  contract,  in  the  ab- 
sence of  fraud  or  collusion  (and  there  was 
none)  is  binding  upon  plaintiff.  He  can  de- 
mand no  more  from  the  tenant  than  could 
Ditton.  Neither  could  Filson,  the  tenant, 
be  required  to  pay  for  the  use  of  the  land 
any  more  or  in  different  manner  than  he  had 
stipulated  to  do.  Further,  the  statutory 
riffht  to  rent  during  the  redemption  period 
does  not  limit  the  purchaser  to  the  recovery 
of  money  rent.  The  word  "rent"  is  compre- 
hensive, and  embraces  "the  compensation, 
either  in  money,  provisions,  chattels,  or 
labor  received  by  the  owner  of  soil  from  the 
'wcupant  thereof."  3  Kent,  Com.  460:  2 
Stephen,  Com.  23 ;  Jackson  &  G.  Land.  &  T.  § 
3^.  It  is  not  necessary  to  technically  classify 
the  contract  under  which  the  land  in  ques- 
tion was  farmed  during  the  period  of  re- 
demption. It  is  sufficient  for  the  purposes 
M  this  case  that  it  is  the  contract  which 
fixed  the  compensation  of  the  owner  of  the 
land  for  its  use,  and  that  the  compensation 
»  fixed  is  the  wheat  here  involved.  Under 
this  contract  the  owner  of  the  land  could  at 
all  times  maintain  replevin  for  his  share,  and 
until  division  was  made  for  the  entire  crop. 
See  Angell  v.  Egger,  6  N.  D.  391,  71  N.  W. 
547.  We  therefore  hold  that  the  plaintiff  by 
his  purchase  at  the  foreclosure  sale  was  sub- 
Hitated  to  the  rights  which  the  owner  of  the 
land  had  in  the  contract  under  which  it  was 
operated  during  the  period  of  redemption, 
and  it  is  not  important  whether  it  was  Dit- 
ton or  Edison.  That  contract  gave  the  title 
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to  and  right  of  possession  of  the  particular 
wheat  here  involved  to  Ditton.  To  this 
plaintiff  succeeded  by  his  purchase  at  the 
foreclosure  sale.  Having  tlien  the  same 
rights  in  the  contract  which  either  Ditton  or 
Edison  had,  it  would  seem  unnecessary  to 
add  that  he  is  entitled  to  the  same  remedies 
which  they  might  have  had  to  protect  and 
enforce  their  interests  in  and  under  this  con- 
tract. Those,  of  course,  would  include  the 
right  to  recover  the  possession  of  the  prop- 
erty in  the  manner  now  being  pursued  by 
the  plaintiff.  Our  conclusion  is  that  the 
facts  found  entitle  the  plaintiff  to  a  judg- 
ment against  the  defendants  for  a  return  of 
the  wheat  in  question,  in  quantity  1,012 
bushels,  or  for  its  value,  which  is  found  to 
be  $404.80  on  October  1,  1898,  in  case  a  de- 
livery thereof  cannot  be  had. 

The  judgment  of  the  District  Court  is  re- 
versed, and  that  court  is  directed  to  enter 
judgment  for  the  plaintiff  upon  its  findings 
of  fact. 

Bartholomew,  Ch.  J.,  concurring: 
I  fully  concur  in  the  opinion  prepared  by 
Justice  Young.  But,  deeming  the  question 
involved  to  be  of  great  practical  importance, 
and  conceiving  that  much  misapprehension 
prevails  in  the  minds  of  the  profession  as 
well  as  the  laity  as  to  the  exact  condition  of 
the  law  upon  the  question  in  this  state,  1 
wish,  in  concurring,  to  add  a  few  thoughts 
to  what  my  associate  has  said.  A  restete- 
ment  of  the  facts  is  unnecessary.  It  is  im- 
portant, I  think,  to  determine  as  nearly  as 
may  be  the  exact  nature  of  the  contract  en- 
tered into  between  Ditton,  the  mortgagor, 
and  the  man  Filson.  If  Filson  was  simply 
hired  by  Ditton  to  raise  a  crop  upon  the  land, 
and  was  to  receive  as  compensation  for  his 
labor  in  so  doing  a  certain  share  of  the  crop 
produced,  and  if  that  be  the  entire  scope  of 
the  contract,  then,  of  course,  Filson  had  no 
interest  in  the  land.  Ditton  was  the  real 
party  in  possession  during  the  year  of  re- 
demption, and  the  plaintiff,  the  purchaser 
at  the  foreclosure  sale,  could  recover  noth- 
ing, as  against  him,  as  rent,  as  that  word  is 
used  in  the  statute,  bpcause  no  rent  had  ever 
been  agreed  upon,  and  the  owner,  as  tenant 
in  possession,  would  be  liable  only  for  "the 
value  of  the  use  and  occupation  thereof," 
and  the  purchaser  could  claim  title  to  no 
specific  property  as  representing  such  value, 
and  this  action  must  fail.  The  result  will 
be  different  if  the  contract  made  Filson  the 
tenant  in  possession.  I  am  clear  that  such 
was  the  intent,  purpose,  and  effect  of  the 
contract.  The  form  of  contract  used  in  this 
case  is  quite  common  in  this  state.  It  starts 
out  by  declaring :  •* Witnesseth,  that  the  par- 
ty of  the  first  part  [Filson]  hereby  agrees 
to  and  with  the  party  of  the  second  part 
[Ditton],  for  the  consideration  hereinafter 
named,  to  well  and  faithfully  till  and  farm, 
during  the  season  of  farming  in  the  year 
1898,  commencing  April  1st,  1898,  and  end- 
ing April  Ist,  1899,  in  a  good  and  husband- 
like manner,  and  according  to  the  usual 
course    of    husbandry,    the    following    de- 
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scribed  premises."  Then  follow  certain  details 
of  reciprocal  obligations,  and  the  contract 
continues :  "And,  until  all  the  covenants  and 
agreements  to  be  performed  by  the  party  of 
the  first  part  shall  have  been  fulfilled,  the 
title  and  possession  of  all  hay,  grain,  crops, 
produce,  stock,  increase,  income,  and  prod- 
ucts, raised,  grown,  or  produced  on  said 
premises  shall  be  and  remain  in  the  party  of 
the  second  part,  and  said  party  of  the  second 
part  has  the  right  to  take  and  hold  enough 
of  the  crops,  stock,  increase,  income,  prod- 
ucts, that  would  by  the  division  belong  to 
said  party  of  the  first  part  to  repay  any  and 
all  advances  made  to  him  by  the  party  of  the 
second  part,  and  interest  thereon  at  8  per 
cent  per  annum,  and  also  to  pay  all  indebt- 
edness due  said  party  of  the  second  part  by 
said  party  of  the  first  part,  if  any  there  be.'' 
The  evident  intent  of  this  contract  was  to 
deprive  the  tenant  of  that  which  imder  an 
unrestricted  lease  would  be  his,  i.  e.,  the  title 
to  the  crops  produced  by  himself  upon  the 
land,  and  to  vest  such  title  in  the  landlord. 
The  object  of  this  is  two-fold:  First,  it  se- 
cures the  rent  in  a  state  where  landlords' 
liens  are  unknown;  and,  second,  it  secures 
all  advances  which  the  landlord  may  make  to 
the  tenant  for  seed  grain,  supplies,  hired 
help,  etc.  It  is  of  great  advantege  to  the 
landlord;  and  in  Angell  y.  Egger,  6  N.  D. 
391,  71  N.  W.  547,  this  court  said  that  the 
tenant  nfight  make  such  a  contract,  and  yet 
the  instrument  remain  a  lease,  and  the  rela- 
tions of  landlord  and  tenant  exist.  If  it 
were  the  intention  of  the  parties  that  Filson 
should  have  the  possession  and  use  of  the 
land,  he  then  by  the  contract  acquired  an 
interest  in  the  land;  and  if  the  amount  of 
the  crop  that  should  ultimately  belong  to 
Ditton,  irrespective  of  any  advances  or  in- 
debtedness, was  so  reserved  as  rent,  then  the 
contract  was  a  technical  lease.  It  is  dear 
to  me  that  Filson  was  to  possess,  control^ 
and  iise  the  land.  By  the  contracts  he  cov- 
enants "to  commit  no  waste  or  damage  on 
said  real  estate,  and  to  suffer  none  to  be 
done."  This  latter  covenant  would  be  im- 
possible of  performance  if  he  had  not  exclu- 
sive control.  Again :  "It  is  also  agreed  that, 
in  case  said  party  of  the  first  part  [Filson] 
fails  to  perform  any  of  the  conditions  and 
terms  of  this  contract  on  his  part  to  be  done 
and  performed,  then  said  party  of  tiie  sec- 
ond part  [Ditton]  is  hereby  authorized  and 
empowered  to  enter  upon  said  premises  and 
take  full  and  absolute  control  of  the  same." 
This  is  the  usual  provision  for  re-entry  by 
the  landlord,  and  can  have  no  force  unless 
the  tenant  is  in  possession  in  his  own  right. 
Again:  "This  contract  shall  not  be  assign- 
able or  sublet  by  the  party  of  the  first  part 
without  the  consent  of  the  party  of  the  sec- 
ond part."  It  could  not  be  "sublet"  by  Fil- 
son unless  it  had  previously  been  "let"  to 
him.  If  it  had  been  let  to  him,  what  he  paid 
therefor  was  rent,  and  the  contract  is  a 
lease,  notwithstanding  the  fact  that  some  of 
its  provisions,  standing  alone,  might  import 
the  contrary.  Said  the  court  in  Walls  v. 
Preston,  25  Cal.  60:  "The  character  of  the 
instrument  must  be  determined  upon  the 
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consideration  of  all  its  terms  and  provi- 
sions, and  the  court  will  give  it  such  a  con- 
struction as  will  carry  into  effect  the  inten* 
tion  of  the  parties  without  regard  to  the 
technical  terms  employed.  Although  words 
are  used  which,  if  disconnected  from  other 
parts  of  the  instrument,  would  import  » 
lease,  they  will  not  be  so  construed  if  the  evi- 
dent intention  was  merely  to  make  a  crop- 
ping contract.  Nor,  on  the  other  hand,  will  the 
instrument  be  so  construed  as  to  deprive  the 
occupant  of  the  position  of  a  tenant  of  the 
land,  if  from  the  whole  instrument  it  is  ap- 
parent that  the  parties  intended  he  should 
enjoy  the  exclusive  possession  of  the  prem- 
ises." See  also  Townsend  v.  Isenberger,  49 
Iowa,  670;  Chandler  v.  Thurston,  10  Pick. 
206;  Walker  v.  Fitts,  24  Pick.  191.  In  12 
Am.  &  £ng.  Enc.  Law,  p.  977,  it  is  said :  "No 
particular  form  of  expression  or  technical 
words  are  necessary  to  constitute  a  lease,  but 
whatever  expressions  explain  the  intention, 
of  the  parties  to  be  that  one  shall  devest 
himself  of  the  possession  of  his  property, 
and  the  other  shall  take  it,  for  a  certain 
space  of  time,  are  sufficient,  and  will  amount 
to  a  lease  for  years,  as  effectually  as  if  the 
most  proper  and  permanent  form  of  words 
had  been  made  use  of  for  that  purpose."  I 
am  aware  that  some  courts,  while  not  hold- 
ing that  contracts  of  this  character  are  not 
leases,  have  yet  preferred  to  designate  then» 
as  contracts  of  adventure.  Tayl^  ▼.  Brad- 
ley, 39  N.  Y.  129,  100  Am.  Dec.  416;  Bowers 
V.  Graves  d  F.  Co.  8  S.  D.  385,  66  N.  W.  931. 
But  see  the  remarks  of  Woodruff,  J.,  in  Tay- 
lor y.  Bradley,  as  to  what  would  be  the  hold- 
ing in  New  York  were  the  question  new 
there,  as  it  is  here.  In  all  cases  of  leasing^ 
of  realty  for  farming  or  commercial  pur- 
poses, it  is  a  contract  of  adventure,  so  far  as- 
the  lessee  is  concerned.  In  this  case  there  i& 
the  added  uncertainty  as  to  the  value  of 
what  is  to  be  paid  for  rent.  But  that  al- 
ways happens  when  the  rent  is  payable  in 
kind.  When  the  cases  speak  of  certainty  afr 
to  the  rent,  they  mean  simply  that  the  con- 
tract must  determine  what  the  rent  is  to  be. 
and  not  its  value.  If  to  be  paid  in  a  share 
of  the  crop,  the  contract  must  determine 
what  share.  I  do  not  think  that  the  fact 
that  the  owner  of  the  land  was  in  this  case 
to  hold  the  title  to  the  crop  destroys  the  con- 
tract as  a  lease.  Rather,  to  my  mind,  it  has- 
the  opposite  effect.  The  express  proyision 
was  inserted  because  the  parties  understood 
that  if  it  was  not  inserted  the  title  would  be 
in  the  lessee,  and,  as  stated,  it  was  inserted 
as  security,  and  to  that  extent  the  proyision 
is  in  the  nature  of  a  mortgage.  But  it  is  cer- 
tain that  the  owner  intended  by  the  contract 
to  dispossess  himself  and  place  the  tenant  in 
possession,  and  that,  too,  not  merely  for  the 
time  necessary  to  produce  a  crop,  but  for  a 
year  certain;  and  during  the  entire  term,  if 
the  tenant  performed  his  covenants,  any  in- 
terference with  his  possession  by  the  owner 
would  have  been  a  trespass.  Among  the  re- 
sults that  follow  at  common  law  if  the  con- 
tract be  considered  as  a  lease  is  the  fact  that 
a  conveyance  of  the  reversion  carries  with  it. 
all  rents  under  the  lease  which  have  not  al- 
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ready  become  due,  and  ripened  into  a  right 
of  action  for  money  in  the  hands  of  the  les- 
sor. In  Wood,  Land.  &  T.  539,  it  is  said: 
"A  sale  of  the  reversion  carries  with  it,  un- 
less expressly  reserved,  all  rents  and  rights 
under  a  lease  previously  granted  that  sub- 
sequently become  due,  and  the  grantee  may 
recover  them  in  an  action  in  his  own  name. 
Upon  such  conveyance  the  grantee  takes  the 
place  and  assumes  the  rights  and  liabilities, 
of  the  original  landlord.  In  other  words,  he 
becomes  landlord  as  fully  as  though  the 
lease  had  been  made  by  himself,  whether  he 
knew  all  the  terms  of  the  lease  or  not."  In 
Towruend  v.  Isenherger,  45  Iowa,  670,  it  is 
said,  'llent  reserved  by  lease,  and  not  ac- 
erued,  passes  by  a  conveyance  of  land  to  the 
grantee;"  citing  Aberorombie  v.  Redpath, 
llowa.  111,  and  Van  Driel  v.  Roaierz,  26 
Iowa,  575.  Ag^in:  "A  purchaser  under  an 
execution  sale  is  entitled  to  the  rent  accru- 
ing or  falling  due  after  the  execution  of 
the  sheriff's  deed ;"  citing  Bank  of  Pennsyl- 
vania V.  Wise,  3  Watts,  394 ;  Martin  v.  Mar- 
tin, 7  Md.  368,  61  Am.  Dec.  364.  Where  rent 
is  payable  at  stated  periods,  as  quarterly  or 
yearly,  it  will  not  be  apportioned,  in  the  ab- 
sence of  an  express  reservation.  The  party 
holding  the  reversion  when  the  rent  falls 
due  is  entitled  to  the  whole  thereof.  In 
Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394, 
the  premises  were  rented  for  an  annual  ren- 
tal of  $425,  payable  half-yearly.  Fourteen 
days  before  a  half  year's  rent  became  pay- 
able, the  premises  were  sold  under  execu- 
tion. The  court  said:  ''The  idea  of  appor- 
tioning the  rent  that  becomes  payable  after 
the  purchaser  of  a  reversionary  interest  in 
fee  at  a  sheriff's  sale  has  paid  the  purchase 
money  and  received  his  deed  of  conveyance 
for  1^  between  him  and  the  defendant  in  the 
execution,  as  whose  estate  it  was  sold,  is  un- 
known to  the  law,  and  cannot  be  reconciled 
with  any  of  its  analogous  and  fixed  princi- 
ples." ijid  in  a  contest  between  the  landlord 
and  the  purchaser  the  latter  was  allowed 
to  recover  the  entire  half  year's  rent,  al- 
though he  purchased  the  property  only  four- 
teen days  prior  to  the  expiration  of  the  half 
▼ear.  This  case  was  expressly  approved  in 
Bwms  V.  Cooper,  31  Pa.  426.  This  was  alsd 
t  ease  of  judicial  sale,  where  the  rent  was  a 
share  of  the  crop,  and  the  court  said :  ''The 
rent  (t.  e.,one  half  of  the  grain)  was  not  pay- 
able until  the  crop  should  ripen  and  be  har- 
vested. If  the  reversion  did  not  pass  to 
Cooper  until  the  Ist  of  April,  1856,  it  still 
passed  before  the  rent  became  payable ;  and 
the  principle  is  that  rent  is  incident  to  the 
rerersion  until  it  becomes  both  debitum  ei 
ioUjendum,  Until  then  it  passes  with  the 
land  to  the  heir,  devisee,  or  purchaser,  and 
not  until  then  does  it  become  personal  and 
p>  to  the  executor.  Until  then  it  is  no  debt." 
^Hnm  V.  NioooUa,  39  111.  372,  89  Am.  Dec. 
312,  was  a  case  where  farm  lands  were  leased 
for  a  share  of  the  crop,  to  be  delivered  when 
the  crop  was  threshed.  The  farm  was  sold 
^thout  reservation  on  October  1  of  the  year 
for  which  the  farm  was  leased.  At  that 
time  Uie  crop  was  cut  and  stacked  on  the 
premises.  It  was  threshed  on  October  24. 
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The  court  held  the  purchaser  entitled  to  the 
entire  rent.  See  also  Montague  v.  Gay,  17 
Mass.  439.  To  the  several  California  cases 
cited  in  the  main  opinion  as  holding  that 
the  foreclosure  sale  operates  as  a  convey- 
ance 'to  the  purchaser  at  such  sale  of  the 
entire  beneficial  interest  of  the  owner,  save 
the  right  of  redemption,  and  the  bare  right 
of  possession  during  the  redemption  period, 
the  following  cases  may  be  added :  Harris  v. 
Reynolds,  13  Cal.  515,  73  Am.  Dec.  600; 
Shores  V.  Soott  River  Co.  21  Cal.  135;  Henry 
V.  Everts,  30  Cal.  425 ;  Robinson  v.  Thornton, 
102  Cal.  680,  34  Pac.  120;  Duff  v.  Randall, 
116  Cal.  226,  48  Pac.  66. 

I  cite  the  foregoing  authorities,  not  to  es- 
tablish the  elementary  principle  that  a  vol- 
untary conveyance  of  leased  premises  oper- 
ates as  an  assignment  of  the  lease,  and  con- 
veys to  the  purchaser  full  right  to  collect 
rent  thereunder,  but  to  show  that  such  con- 
veyance assigns  to  the  purchaser  the  right 
and  title  to  all  rents  not  then  due  by  the 
terms  of  the  lease,  however  much  they  may 
be  earned,  and  to  show  that  the  same  princi- 
ples apply  to  judicial  or  foreclosure  sales. 
True,  many  of  the  cases  speak  of  the  pay- 
ment of  the  purchase  money  and  receipt  of 
sheriff's  deed  as  entitling  the  purchaser  to 
the  rents,  but  those  cases  were  sales  where  no 
provision  was  made  for  redemption.  The 
California  cases  deal  with  sheriff's  certifi- 
cates, and  apply  the  same  rule  as  in  cases  of 
deeds.  Certainly  nothing  less  can  be  insist- 
ed upon  under  our  statute.  Section  5538, 
Rev.  Codes,  declares:  "Upon  a  sale  of  real 
property  the  purchaser  is  substituted  to  and 
acquires  all  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor  thereto,"  sub- 
ject, as  has  been  said,  to  the  debtor's  right  of 
redemption,  and  his  bare  right  of  possession 
during  the  redemption  period.  With  this 
limitation,  every  right,  title,  interest,  and 
claim  of  the  debtor  is  sold,  and  passes  to 
the  purchaser,  in  all  respects,  to  the  same  ex- 
tent that  it  would  pass  by  a  voluntary  con- 
veyance. All  title  to  crops  that  was  by  the 
lease  reserved  in  the  landlord  is  transferred 
b^  the  sale  to  the  purchaser,  and  all  the 
rights  of  the  landlord  under  his  lease  to  en- 
force the  payment  of  rent  inure  to  the  ben- 
efit of  the  purchaser.  And  upon  what  is 
the  underlying  prhiciple  that  gives  to  the 
purchaser  all  rents  not  yet  due,  however 
much  they  may  be  earned,  based?  It  is  sim- 
ply that  they  constitute  a  part  of  the  estate 
that  is  bought  and  paid  for.  They  enhance 
the  value  of  the  estate  just  as  certainly  as 
would  a  growing  crop,  and  just  as  certainly 
they  form  a  part  of  that  for  which  the  con- 
sideration is  paid.  I  have  not  seen  thib 
more  clearly  stated  anywhere  than  by  Ken- 
nedy, J.,  in  Bank  of  Pennsylvania  v.  Wise, 
3  Watts,  397:  "But  then  to  say  that  the 
lessee,  even  at  the  expiration  of  the  half  year, 
shall  be  bound  to  pay  the  rent  for  the  last 
three  months  thereof  to  the  purchaser,  and 
for  the  first  three  to  the  defendant  in  the 
execution,  would  be  to  split  up  a  demand 
into  two,  which,  by  the  terms  of  the  con- 
tract giving  rise  to  it,  was  one  and  entire, 
and  would  subject  the  lessee  to  two  actions 
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instead  of  one,  contrary  to  his  agreement, 
and  contrary  to  a  well-known  rule  of  the 
common  law.  As  the  lessee,  however,  has 
had  the  full  enjoyment  of  the  leased  prem- 
ises, there  can  be  no  good  reason  for  his 
not  paying  the  whole  of  the  half  year's  rent, 
as  soon  as  it  shall  become  payable  by  his 
lease,  to  the  party  entitled  to  receive  it. 
Then,  seeing  the  purchaser  has  succeeded  to 
the  rights  of  the  landlord,  why  shall  he  not 
receive  the  whole  rent?  The  only  reason,  of 
the  least  plausibility,  that  can  be  alleged 
for  apportioning  the  rent  according  to  time 
between  the  defendant  in  the  execution  and 
the  purchaser  at  sheriff's  sale,  by  giving  one 
half  of  it,  on  account  of  the  first  three 
months  of  the  half  year,  to  the  defendant  in 
the  execution,  and  the  other  half,  for  the 
last  three  months,  to  the  purchaser  at  sher- 
iff's sale,  would  be  to  say  that  it  did  not 
properly  and  truly  form  any  part  of  the  sub- 
ject-matter or  estate  sold  by  the  sheriff;  that 
the  defendant  in  the  execution  had  received 
no  consideration,  and  the  purchaser  had 
paid  none  for  it.  But,  by  inquiring  into  and 
ascertaining  what  was  really  sold  and 
bought  at  the  sheriff's  sale,  it  will  be  seen 
that  there  is  no  ground  whatever  for  such  a 
suggestion,  and  that  it  is  a  great  misappre- 
hension of  the  matter  to  suppose  it;  for  we 
shall  find  that  the  purchaser  at  sheriff's  sale 
not  only  purchased,  but  must  be  considered 
as  having  paid  for,  and  as  being  invested 
with,  a  right  to  demand  and  receive  all  the 
rents  which  shall  become  payable,  accord- 
ing to  the  terms  of  the  lease,  after  the  time 
that  his  title  to  his  purchase  became  perfect, 
by  his  payment  of  the  purchase  money,  and 
receipt  of  the  sheriff's  deed.  A  right  to  de- 
mand and  receive  all  such  rents  formed  the 
very  heart  and  essence  of  his  purchase,  see- 
ing it  was  merely  a  reversionary  interest." 
Nor  does  this  work  any  hardship  upon  the 
execution  or  mortgage  debtor.  He  gets  the 
full  benefit  of  this  enhanced  value.  It  goes 
to  pay  his  debt,  or  is  returned  to  him  by  way 
of  surplus.  I  find  nothing  in  our  statute 
that  conflicts  with  these  well-settled  princi- 
ples. It  says  that  the  purchaser  from  the 
time  of  his  purchase  until  a  redemption  is 
entitled  to  receive  from  the  tenant  in  pos- 
session the  rents.  But  the  rents  he  is  to  re- 
cover for  that  time  are  'the  rents  accruing 
during  the  period.  The  fact  that  in  case  of 
redemption  all  rents  received  must  be  cred- 
ited upon  the  debt  does  not  change  the  rela- 
tive conditions.  Redemption  can  be  made 
only  by  paying  the  amount  of  the  purchase 
price,  -with  interest,  as  provided  by  statute; 
and  the  purchaser,  being  only  required  to 
credit  the  amount  of  rent  actually  received, 
would  still  have  his  original  purchase  price, 
vnth.  the  interest.  The  application  of  these 
principles  to  the  case  at  bar  makes  it  clear 
that  if,  under  the  contract  in  question,  the 
title  to  the  crop  remained  in  Ditton,  by  the 
purchase  that  interest  was  transferred  to 
this  plaintiff,  and  after  the  crop  had  been  di- 
vided under  the  lease,  and  the  one  half  that 
was  to  be  kept  by  the  landlord  as  rent  had 
been  placed  by  itself,  then  plaintiff's  title  to 
such  half,  and  to  every  part  thereof,  became 
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absolute;  and  if  then  a  third  party,  without 
plaintiff's  knowledge  or  consent,  conveyed  it 
to  a  point  where  it  had  an  increased  value, 
and  the  defendants  there  unlawfully  de- 
tained it,  plaintiff  might  recover  the  grain  or 
its  value  at  that  point.  The  judgment  is 
properly  reversed.  I  am  authorizS  to  say 
that  Young,  J.,  fully  concurs  in  these  views. 

'Wallin,  J.,  dissenting: 

In  this  case  I  am  compelled  to  dissent.  I 
cannot  concur  either  in  a  reversal  of  the 
judgment  of  the  district  court,  or  in  the  rea- 
soning upon  which  that  result  is  accom- 
plished. It  would  seem  that  a  majority  of 
the  court  are  inclined  to  base  plaintiff's 
right  to  recover  chiefly  upon  supposed  rights 
which  the  plaintiff  secured  as  purchaser  of- 
the  realty  at  foreclosure  sale,  and  in  this  the 
court,  in  my  judgment,  is  in  error.  The 
purchaser,  as  such,  acquired  no  right  either 
to  the  rents,  or  to  the  value  of  Sie  use  oi 
the  premises,  during  the  redemption  period. 
The  right  to  recover  is  based  wholly  upon  a 
statute  which  was  expressly  enacted  to  con- 
fer a  right  upon  purchasers  which  did  not 
exist  as  a  result  of  any  execution  or  foreclos- 
ure sale  of  realty.  Repeal  this  additional 
statute,  and  no  action  could  be  maintained 
either  for  the  value  of  the  use,  or  to  recover 
rent,  during  the  period  of  redemption.  Upon 
this  point  the  supreme  court  of  California,  in 
Walker  v.  McCusker,  71  Cal.  594,  12  Pao. 
723,  says:  "The  defendant's  liability  is  stat- 
utory." And  in  Shores  v.  Sooti  River  Co. 
21  Cal.  135,  the  same  court,  in  construing 
this  statute,  declares  that  ''the  statute  only 
gives  a  remedy  against  the  tenant  in  posses- 
sion. The  right  to  recover  rests  upon  the 
statute,  and  the  tenant  in  possession  is  the 
only  person  against  whom  the  right  exists." 
It  is  needless  to  say  that,  where  a  right  of 
action  is  purely  statutory,  it  is  incumbent 
upon  the  plaintiff  to  bring  his  case  within 
the  fair  import  of  the  language  of  the  enact- 
ment which  confers  the  right  of  action.  In 
the  case  at  bar  the  plaintiff  has  chosen  to  sue 
for  rent  accruing,  as  plaintiff  claims,  within 
the  redemption  period.  The  statute  author- 
izes a  purchaser  to  receive  the  rent,  but  in 
suing  for  rent  the  plaintiff  necessarily  as- 
sumes the  burden  of  showing  that  the  de- 
fendant had  undertaken  to  pay  rent,  or  in 
some  manner  had  bound  hims^f  to  do  so. 
It  is  not  enough  that  plaintiff  in  this  case 
shows  some  right  of  action.  He  sues  for 
rent,  and  that  alone,  and  he  can  recover  up- 
on no  other  theory  than  that  of  a  re-entry  of 
the  premises.  It  is,  however,  one  of  the 
anomalies  of  this  case  that  the  defendant 
Edison  never  had  anything  to  do  with  rent- 
ing the  premises  or  with  raising  the  crop  in 
question;  nor  does  the  plaintiff  claim  that 
Edison  ever  rented  or  cultivated  the  prem- 
ises, or  agreed  to  pay  rent.  The  majority 
of  the  court  have  excluded  any  such  idea  by 
placing  another  person  in  the  position  of  ten- 
ant and  lessee,  viz.^  Filson,  who,  it  is  con- 
ceded, raised  the  grain  in  question.  Another 
remarkable  feature  of  the  case  is  that  the 
complaint  says  nothing  whatever  about 
either  a  leasing  or  a  renting  of  the  premises. 
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While  the  plaintiff's  counsel  and  the  court 
agree  that  the  action  is  brought  to  recover 
rent,  yet  no  one  can  gather  any  such  idea 
by  a  perusal  of  the  complaint  or  answer. 
Plaintiff  alleges  ownership  of  the  grain,  and 
is  seeking  to  recover  possession  solely  as 
owner.  Upon  his  pleading  the  plaintiff  is 
bound  to  establish  title  in  himself,  but  upon 
tbe  theory  of  the  plaintiff  and  that  of  my  as- 
sociates the  plaintiff  must  recover,  if  at  all, 
upon  the  theory  that  the  action  is  brought, 
under  the  statute,  to  recover  rent.  If  plain- 
tiff expects  to  recover  upon  his  allegation  of 
title,  I  maintain  that  he  should  show  when 
and  by  what  means  he  acquired  title.  From 
my  standpoint,  no  title  to  the  grain  has  been 
shown  in  the  plaintiff.  Certainly  he  gets  no 
title  to  any  grain  as  a  result  of  his  purchase 
of  the  realty.  Nor  does  the  statute  in  ques- 
tion give  a  purchaser  of  realty  at  a  foreclos- 
ure sale  a  title  to  any  product  of  the  soil. 
The  statute  (§  5549)  confers  the  right  to 
recover  of  the  tenant  in  possession  either 
rent,  or  the  value  of  the  use.  This  right  as- 
sumes and  presupposes  that  all  the  products 
of  the  soil  belong  to  the  tenant  in  possession. 
This  being  so,  the  purchaser  by  virtue  of  his 
purchase  cannot  acquire  title  to  the  products 
raised  during  the  redemption  period.  But, 
if  the  result  of  the  action  is  to  be  determined 
by  an  adjudication  upon  the  question  of 
title,  then  it  is  clear  to  my  mind  that  the 
plaintiff  should  not  recover.  True,  this  court 
cannot  upon  this  record  enter  upon  a  con- 
sideration of  the  competitive  claims  of  own- 
ership as  between  the  plaintiff  and  Edison. 
No  evidence  has  been  transmitted  to  this 
court,  and  hence  all  questions  of  fact  must 
be  regarded  as  settled  by  the  findings  of  the 
trial  court.  That  court  has  found  as  a  fact 
that  Edison  owns  the  grain  in  question.  This 
court  cannot,  if  it  were  so  inclined,  alter 
this  finding.  It  must  be  admitted  that  the 
findings  are  somewhat  obscure  with  respect 
to  the  time  at  which  Edison  became  the  own- 
er of  the  grain.  Nor  is  it  made  clear  just 
bow  he  acquired  his  title.  It  is  stated  that 
Ditton,  before  the  foreclosure  sale,  gave  a 
quitclaim  deed  of  the  premises  to  Edison,  and 
that  the  deed  was  intended  as  a  mere  mort- 
gage security.  A  quitclaim  deed  given  as  se- 
curity, if  drawn  in  the  usual  form,  would  not 
confer  title  to  the  crop,  but  we  are  not  ad- 
vised as  to  any  language  contained  in  this 
particular  deed.  Nor  do  we  know  what,  if 
sny,  oral  arrangement  was  made  between  the 
parties  concerning  a  sale  or  hypothecation 
of  the  grain.  The  ultimate  fact  of  Edison's 
ownership  is,  however,  found,  and  neither 
f>arty  has  sought  in  any  manner  to  impeach 
this  finding.  The  duty,  therefore,  of  the 
trial  eourt  was,  and  this  court  is,  to  apply  an 
elementary  rule  of  law  applicable  to  such  a 
finding  in  a  case  where  the  right  of  posses- 
Bion  hinges  upon  ownership.  It  is  this: 
Ownership  of  personalty  confers  a  right  of 
possession  upon  the  owner  unless  some  supe-^ 
rior  right  of  possession  is  shown.  In  this 
fue  the  issue  is  squarely  made  in  the  plead- 
ings, and  neither  party  alleges  any  right  of 
possession  other  than  that  based  upon  his 
sllegation  of  ownership. 
50L.R.A. 


But,  turning  to  theories  {viz.,  theories 
arising  wholly  outside  the  allegations  of  the 
pleadings),  we  first  encounter  the  theory 
that  Filson  was  a  tenant  for  years,  and  that 
he  raised  the  gi'ain  in  question  as  tenant  un- 
der a  written  lease  of  the  premises.  My 
Brother  Bartholomew  has  written  a  concur- 
ring opinion  in  which  the  conclusion  is 
reached  that  the  written  agreement  under 
which  Filson  raised  the  crop  is  a  lease,  and 
that  Filson  occupied  the  relation  of  a  ten- 
ant, and  was  bound  by  a  lease  to  pay  a  stipu* 
lated  rental  for  the  use  of  the  land.  A  very 
careful  consideration  of  the  same  instrument 
has  led  me  to  an  opposite  conclusion.  As  I 
read  the  instrument,  it  was  framed  for  the 
express  and  easily  recognized  purpose  of 
avoiding  and  steering  clear  of  creating  the 
relation  of  landlord  and  tenant.  It  appears 
to  me  to  be  drawn  with  an  espeoial  view  to 
eliminate  all  of  the  manifold  advantages 
which  at  the  common  law  accrue  to  a  tenant 
for  years  under  a  lease  of  real  estate  for 
farming  purposes.  At  the  common  law  a 
tenant  for  years  was  the  sole  owner  of  all 
the  products  of  leased  premises.  He  could 
sell  or  encumber  the  crops  at  pleasure.  But 
this  contract  strikes  at  the  foundation  of 
any  such  claim,  by  declaring  that  title  and 
ownership  of  the  crop  were  reserved  and  at 
all  times  vested  in  the  landowner.  True, 
the  landowner  bound  himself  to  pay  Filson 
for  his  services  in  raising  the  crop,  out  of  the 
grain  raised  by  Filson;  yet  this  agreement, 
until  performed,  did  not  operate  to  transfer 
title  to  Filson.  Title  was  expressly  re- 
served to  the  landowner.  Under  such  an 
agreement,  if  the  landowner  had  refused  to 
turn  over  any  of  the  grain  to  Filson,  the  sole 
remedy  of  the  latter  would  be  an  action  for 
damages.  See  Angell  v.  Egger,  6  N.  D.  391, 
71  N.  W.  647.  Claim  and  delivery  would  not 
lie  in  such  a  case.  Again,  a  tenant  under  a 
lease  may  sublet  the  premises,  unless  ex- 
pressly restricted.  Nothing  is  said  in  this 
contract  about  subletting  the  premises,  nor 
can  such  a  right  be  gathered  from  the  lan- 
guage of  the  instrument;  but  the  party  of 
the  first  part,  Filson,  is  not  permitted  to 
either  sublet  or  assign  his  rights  and  duties 
under  the  contract.  The  language  is,  "This 
contract  shall  ,not  be  assignable  or  sublet  by 
the  party  of  the  first  part  without  consent  of 
the  party  of  the  second  part."  Nor  can  I 
see  m  the  instrument  any  language  giving 
any  right  of  possession  to  Filson,  other  than 
such  possession  as  w^ould  be  necessary  to  a 
discharge  of  his  obligation  to  raise  a  crop. 
The  only  language  in  the  instrument  bearing 
upon  the  question  at  all  is  as  follows :  Fil- 
son agrees,  "for  the  consideration  hereafter 
named,  to  well  and  faithfully  till  the  farm 
during  the  season  of  farming  in  the  year 
1898,  commencing  April  1st,  1898,  and 
ending  April  1st,  1899,  in  a  good 
and  husbandlike  manner,  according  to  the 
usual  course  of  husbandry,"  In  this  I  can 
discover  no  purpose  of  conferring  upon  Fil- 
son any  authority  to  live  upon  the  land,  or 
to  occupy  the  same  as  a  tenant  for  all  pur- 
poses. On  the  contrary,  to  my  mind  the  in- 
strument, by  this  language,  as  well  as  the 
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other  language  contained  in  it,  shows  that 
the  landowner  by  deliberate  purpose  under- 
took to  avoid  the  consequences  of  leasing  the 
premises.  The  intent  to  make  a  contract  of 
hiring,  as  distinguished  from  one  of  leasing, 
is,  in  my  opinion,*clearIy  manifested  in  the 
following  paragraph  of  tJie  instrument:  "In 
consideration  of  the  faithful  and  diligent 
performance  of  all  the  stipulations  of  this 
contract  by  the  party  of  the  first  part  [Fil- 
8on],  the  party  of  the  second  part  [Ditton] 
agrees,  upon  reasonable  request  thereafter 
made,  to  give  and  deliver  on  said  farm  the 
one  half  of  all  grains,  vegetables,  so  raised 
and  secured  upon  said  farm  during  said  sea- 
son." The  language  I  have  quoted  therefore 
shows  the  nature  and  purpose  of  the  con- 
tract. Filson  agreed  to  raise  the  crop  at  his 
own  expense,  and  Ditton  agreed  to  compen- 
sate him  by  giving  him  one  half  of  the  crop, 
the  title  to  which  was  at  all  times  in  Ditton. 
At  the  common  law  the  tenant  is  the  party 
who  agrees  to  pay  a  rental.  But  in  this  case 
the  most  searching  examination  of  the  con- 
tract fails  to  show  any  agreement  on  Filson's 
part  to  pay  any  rental,  either  in  money  or  in 
grain.  Fil son's  obligations  w^ere  to  produce 
the  crop  at  his  own  expense.  It  is  impossi- 
ble to  spell  out  of  the  instrument  any  obli- 
gation resting  upon  Filson  to  pay  rent  in  any 
manner.  This  being  true,  no  action  would 
lie,  btfsed  upon  the  contract,  in  favor  of  Dit- 
ton, to  recover  any  rent.  Had  Filson,  after 
signing  the  contract,  refused  to  sow  the  seed, 
or,  after  sowing  the  seed,  refused  to  harvest 
the  crop,  an  action  for  such  breach  of  the 
contract  would  lie;  but  certainly  no  one 
would  contend  that  the  damages  could  be 
measured  by  any  specific  amount  as  rent.  No 
rent  having  been  promised,  none  could  be  re- 
covered. It  follows,  of  course,  that  the 
plaintiff,  as  purchaser,  could   not  have   ac- 

Siuired  the  right  to  sue  Filson  for  rent, 
or  the  simple  reason  that  the  landowner 
(Ditton)  did  not  have  any  contract  whereby 
he  could  himself  sue  for  rent.  By  the  very 
plain  language  of  the  instrument,  the  obli- 
gation to  pay  rested  wholly  upon  the  land- 
owner, and  upon  no  other  person.  Here, 
again,  the  relation  of  landlord  and  tenant 
is  'squarely  reversed  and  contradicted.  At 
the  common  law,  under  a  renting  contract,  it 
is  the  tenant  who  is  required  to  pay,  and  the 
landlord  receives  the  pay.  My  conclusion 
upon  this  point  is,  of  course,  that  the  plain- 
tiff cannot  recover  in  this  action.  He  sues 
for  rent,  and  the  facts  show  that  no  rent 
whatever  was  agreed  to  be  paid. 

But  another  point  would,  in  my  judgment, 
be  equally  fatal  to  the  plaintiff's  action.  Let 
it  be  assumed,  for  purposes  of  discussion, 
that  Filson  was  a  tenant,  and  one  who  had 
bound  himself  to  pay  a  rental  for  the  prem- 
ises. Upon  this  assumption  it  is  conceded 
that  Filson  had  paid  his  rent  to  his  land- 
lord, in  full,  long  prior  to  the  commencement 
of  this  action.  By  such  payment,  which  was 
made  without  notice  of  plaintiff's  rights,  if 
rights  he  has,  Filson  was  exonerated  entire- 
ly. The  statute  of  this  state  makes  this 
point  clear.  Rev.  Codes.  8  3543.  Now.  it  is 
very  difficult  to  see  how  or  upon  what  the- 
50  L.  R.  A. 


ory  Ditton  could  have  sued  Filson  for  any 
rent  after  the  rent  had  been  lawfully  paid 
to  him.  It  would  seem  that,  the  obligation 
having  been  performed,  no  action  could  pos- 
sibly lie  for  its  nonperformance  in  favor  of 
anyone;  and  yet  this  action,  aside  from  tlie 
!  pleadings,  is  an  action  to  recover  rent,  and 
can  be  sustained  on  no  other  basis. 

But,  aside  from  all  other  questions,  it  is 
transparently  clear  that  the  plaintiff  has 
sued  the  wrong  defendant.  The  wording  of 
the  statute  under  which  the  action  is  brought 
declares  that  the  purchaser  "is  entitled  to 
receive  from  the  tenant  in  possession  tlie 
rents  of  the  property  sold,  or  the  value  of 
the  use  and  occupation  thereof."  This  lan- 
guage is  specific  and  unambiguous  as  to  the 
party  from  whom  the  rents  or  value  of  the 
use  are  to  be  received.  That  party  is  the 
"tenant  in  possession."  According  to  plain- 
tiff's theory  and  that  of  my  associates,  Fil- 
son, and  no  other  person,  is  the  tenant  in 
possession.  It  is,  moreover,  obvious  that, 
unless  Filson  stands  in  the  relation  of  a  ten- 
ant, there  is  no  rent  in  the  case,  and  hence 
no  action  would  lie  to  recover  it.     But  the 

?ilaintiff  has  not  sued  Filson.  This  is  clearly 
atal.  The  statute  is  not  obscure  in  mean- 
ing, and  the  plaintiff  bases  his  rights  upon 
the  statute.  Upon  this  feature  of  the  case 
Shores  v.  Scott  River  Co.  21  Cal.  135,  is  di- 
rectly in  point.  It  is  my  conclusion  that  the 
action  was  properly  dismissed  by  the  trial 
court. 


ST.  ANTHONY  &  DAKOTA  ELEVATOR 
COMPANY,  Respt., 

V. 

August  SOUCIE  et  al.y  Appts. 

*1.  In  case  of  bnlky  articles  of  per- 
sonal property  (a  grain  elevator,  in  this 
instance),  a  distress  for  taxes,  good  as  against 
the  taxpayer,  may  be  made  without  an  actual 
seizure  of  the  property.  It  Is  sufficient  if 
the  officer  holding  the  warrant  give  the  tax- 
payer, or  Its  agent  in  charge,  notice  of  seiz- 
ure, and  properly  advertise  the  property  for 
sale. 

2.  'Where  a  tax  collector,  iritli  tlie  tax 
irarrant  in  Itis  possession*  is  in  datr 
Ivonnd,  under  the  law,  to  seize  and  sell  prop- 
erty for  the  payment  ot  delinquent  taxes, 
and  Is  attempting  so  to  seize  and  sell  person- 
al property,  and  where,  to  avoid  such  seizure 
and  sale,  the  taxpayer  pays  an  illegal  and 
Toid  tax  under  protest,  and  with  notice  to 
the  collector  that  action  will  be  brought  to 
recover  the  amount  so  paid,  such  payment 
is  not  voluntary,  and  may,  in  a  proper  ac- 
tion, be  recovered.  It  Is  not  necessary  In 
such  a  case  that  the  payment  should  be  made, 

*Headnote8  by  Bartholomkw,  Ch.  J. 

Note. — For  assumpsit  to  recover  money  paid 
for  illegal  taxes,  see  Phelps  v.  New  York  (N.  Y.> 
^  L.  R.  A.  626,  and  note;  State  «r  rel.  McCarty 
V.  Nelson  (Minn.)  4  L.  R.  A.  300,  and  note; 
Wilson  V.  Butler  County  (Neb.)  4  L.  R.  A.  589; 
St.  James  Educational  Inst.  ▼.  Salem  (Mass.) 
10  L.  R.  A.  573 :  Hoefling  v.  San  Antonio  fTex.) 
16  L.  R.  A.  608;  and  Kelley  Y.  Rhodes  (Wyo.) 
39  L.  R.  A.  594. 
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to  release  such  personal  property  from  actual 
detention  on  the  part  of  the  collector. 

(May  29,  1900.) 

A  PPEAL  by  defendants  from  a  judgment 
A  of  the  District  Court  for  Bottineau 
Connty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  money  paid  under  protest 
in  settlement  of  taxes  alleged  to  have  been 
illegally  assessed  against  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boiard  A  Bosard,  for  appel- 
lants: 

Illegal  taxes  voluntarily  paid,  even  though 
paid  under  protest,  cannot  be  recovered  back. 

2  Desty,  Taxn.  p.  796;  San  Francisco  & 
.V.  P.  R,  Co.  V.  Dimciddie,  8  Sawy.  312,  13 
Fed.  Rep.  791 ;  Detroit  v.  Martin,  34  Mich. 
173,  22  Am.  Rep.  612;  Union  P.  R.  Co.  v. 
Dodge  County  Comrs.  98  U.  S.  543,  25  L.  ed. 
197;  Lanihorn  v.  Dickinson  County  Comrs. 
97  U.  S.  181,  24  L.  ed.  920;  Wabaunsee 
County  Comrs.  v.  Walker ,  8  Kan.  431 ;  Rais- 
ler  Y.  Athens^  60  Ala.  194;  Cahaba  v.  Bur- 
nett, 34  Ala.  400;  Bahcock  v.  Fond  du  Lac, 
58  Wis.  230,  16  N.  W.  625 ;  Peterborough  v. 
l^Mcaster,  14  N.  H.  382;  8t.  Joseph  County 
Comrs.  V.  Rvckman,  57  Ind.  96 ;  De  Baker  v. 
Carillo,  52  Cal.  473;  Buoknall  v.  Story,  46 
Cal.  589,  13  Am.  Rep.  220;  Shane  v.  St.  Paul, 
26  Minn.  543,  6  N.  W.  349;  Powell  v.  St. 
Croix  County  Swpers.  46  Wis.  210,  50  N.  W. 
1013;  Baltimore  v.  Lefferman,  4  Gill,  425, 
45  Am.  Dec.  125;  Allentoum  v.  Saeger,  20 
ra.421;  Stickney  v.  Bangor,  30  Me.  404; 
Satiford  v.  Netc  York,  33  Barb.  147;  State 
ex  rel.  Rice  v.  Powell,  44  Mo.  436 ;  Ood^rd 
V.  Seymour,  30  Conn.  394;  Lyon  County 
Comrs.  v.  Ooddard,  22  Kan.  389;  Budge  v. 
Grand  Forks,  1  N.  D.  309,  10  L.  R.  A.  166, 

47  N,  W.  390. 

The  pavment  of  taxes  in  this  case  was  not 
made  under  duress,  but  was  voluntary. 

N.  D.  Rev.  Code,  §  3845;  Baltimore  v.  Lef- 
ferman, 4  Gill,  425,  45  Am.  Dec.  146 ;  Elston 
T.  Chicago,  40  111.  514,  89  Am.  Dec.  363 ;  Vick 
T.  Shinn,  49  Ark.  70,  4  S.  W.  60;  Claflin  v. 
McDonough,  33  Mo.  412,  84  Am.  Dec.  54; 
ligonicr  v.  Ackerman,  46  Ind.  552,  16  Am. 
Rep.  323. 

The  restraint  must  be  imminent,  and  such 

48  to  destroy  free  agency  in  a  mind  of  ordi- 
nary firmness,  without  the  present  means  of 
protection. 

Radich  V.  Hutchins,  95  U.  S.  210,  24  L. 
€d.  409;  Wilcoof  v.  Howland,  23  Pick.  167; 
t'orhes  V.  Appleton,  5  Cush.  115;  Benson  v. 
Monroe,  7  Cush.  125,  54  Am.  Dec.  716; 
Catcher  v.  Natcher,  47  Pa.  496;  Miller  v. 
Miller,  68  Pa.  493;  Ueysham  v.  Dettre,  89 
Pa.  506;  Stcanston  v.  I  jams,  63  111.  160; 
Uarrison  v.  Milwaukee,  49  Wis.  252,  5  N. 
W.  326 :  Smith  v.  Readfield,  27  Me.  145 ;  New 
york  d  fl.  R.  Co.  V.  Marsh,  12  N.  Y.  308; 
^Valker  v.  St.  Louis,  15  Mo.  563 ;  Phillips  v. 
'fefferson  County  Comrs.  5  Kan.  412;  Tay- 
forv.  Philadelphia  Bd.  of  Health,  31  Pa.  73, 
72  Am.  Dec.  724 ;  Barrett  v.  Cambridge,  10 
Allen,  48;  Robinson  v.  Charleston,  2  Rich. 
L.  317.  45  Am.  Dec.  739;  Morris  v.  Balti- 
more, 5  Gill,  244. 
50  L.  R.  A, 


If  the  plaintiff  made  a  mistake  in  think- 
ing that  there  was  a  valid  levy,  and  that  the 
sale  would  have  been  a  valid  sale  of  this 
property,  and  would  have  passed  title  to  the 
purchaser,  aild  paid  the  taxes  to  save  the 
property  from  being  sold,  thinking  that  such 
sale  would  in  any  way  affect  his  right  to  the 
property,  such  mistake  was  a  mistake  of 
law,  and  against  such  a  mistake  of  law  the 
court  will  not  grant  relief. 

San  Francisco  d  N.  P.  R.  Co.  v.  Din/wid- 
die.  8  Sawy.  312,  13  Fed.  Rep.  789;  Detroit 
v.  Martin,  34  Mich.  173,  22  Am.  Rep.  512; 
Williams  V.  Corcoran,  46  Cal.  556 ;  Buoknall 
V.  Story,  46  Cal.  589,  13  Am.  Rep.  220. 

Messrs.  Cochrane  A  Corliii,  for  re- 
spondent : 

Even  in  the  case  of  illegal  taxes,  if  the  ef- 
fect of  the  proceeding  is  to  cast  a  cloud  upon 
the  owner's  title,  payment  of  the  tax  to  pre- 
vent such  cloud  is  not  a  voluntary  payment, 

Joannin  v.  Ogilvie,  49  Minn.  564,  16  L.  R. 
A.  376,  52  N.  W.  217. 

The  payment  in  question  was  involuntary. 

It  is  sufficient  if  seizure  is  threatened. 

Powder  River  Cattle  Co.  v.  Custer  County 
Comrs.  45  Fed.  Rep.  323 ;  De  Fremery  v. 
Austin,  53  Cal.  380;  Bruecher  v.  Port  Ches- 
ter. 101  N.  Y.  240,  4  N.  E.  272;  Babcock  v. 
Beaver  Creek  Twp.'64  Mich.  601,  31  N.  W. 
423 ;  Winaei'  v.  Burlington,  68  Iowa,  279,  27 
N,  W.  241 ;  Shoup  v.  Willis,  2  Idaho,  108,  6 
Pac.  124,'  Erskine  v.  Van  Arsdale,  15  Wall. 
77,  21  L.  ed.  63;  Dunnell  Mfg.  Co.  v.  Newell, 
15  R.  I.  233,  2  Atl,  766;  Union  P.  R.  Co.  v. 
Dodge  County  Comrs.  98  U.  S.  541,  25  L.  ed. 
196;  Lambom  v.  Dickinson  County  Comrs. 
97  U.  S.  181,  24  L.  ed.  926;  Boston  d  8. 
Class  Co.  V.  Boston,  4  Met.  181;  Orim  v. 
Weissenberg  School  Dist.  57  Pa.  434,  98  Am. 
Dec.  237;  Allen  v.  Burlington,  45  Vt.  202; 
Creamer  v,  Bremen,  91  Me.  508,  40  Vt.  555; 
Joyner  v.  School  Dist.  No.  3,  3  Cush.  567; 
Stowe  V.  Stowe,  70  Vt.  609.  41  Atl.  1024; 
Thompson  v.  Detroit,  114  Mich.  502,  72  N. 
W.  320;  Minor  Lumber  Co.  v.  Alpena,  97 
Mich.  499,  56  N.  W.  926;  Re  Edison  Electric 
Illuminating  Co.  22  App.  Div.  371,  48  N.  Y. 
Supp.  09 ;  Wyandotte  County  Comrs.  v.  Kan- 
sas City,  Ft.'S.  &  M.  R.  Co.  4  Kan,  App.  772, 
46  Pac.'  1013. 

If  the  process  to  collect  the  tax  must  in- 
evitably issue;  and  distraint  of  the  taxpay- 
ers' goods  follow,  the  party  need  not  await 
the  issuing  of  such  process,  but  may  pay  the 
tax  in  advance  of  the  issue  thereof,  provided 
he  serves  a  protest  and  declares  his  purpose 
to  sue  to  recover  back  the  tax. 

Kansas  P.  R.  Co.  v.  Wyandotte  County 
Comrs.  16  Kan.  587;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Atchison  County  Comrs.  47  Kan.  722, 
28  Pac.  999;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Alchison  County  Comrs.  47  Kan.  712,  28 
Pac.  1000;  Rumford  Chemical  Works  v. 
Ray.  19  R.  I.  456,  34  Atl.  814;  Allen  v.  Bur- 
linnlon,  45  Vt.  202. 

The  payment  is  under  duress  when  the 
property  has  been  actually  seized,  and  espe- 
ciallv  when  it  is  about  to  be  sold. 

Roedel  v.  White  Cloud,  108  Mich.  506,  66 
N.  W.  380;  Lindsay  v.  Allen,  19  R.  I.  723, 
36  Atl.  840. 
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When  a  taxpayer  is  threatened  with  seiz* 
nre  of  goods  for  the  satisfaction  of  an  ille- 
gal tax,  he  is  without  remedy. 

The  law  considers  that  a  person  has  an 
adequate  remedy  in  his  right  to  recover  hack 
the  illegal  tax. 

Powder  River  Cattle  Co.  v.  Custer  Coun- 
ty Comrs.  45  Fed.  Rep.  323;  Cooley,  Taxn. 
638;  Laird  Norton  Co,  v.  Pine  County,  72 
Minn.  409,  75  N.  W.  723 ;  Younghlood  v. 
Sexton,  32  Mich.  406,  20  Am.  Rep.  654;  Tay- 
lor V.  Louisville  da  N.  R.  Co,  60  U.  S.  App. 
166,  88  Fed.  Rep.  350,  31  C.  C.  A.  537;  Og- 
den  City  v.  Armstrong,  168  U.  S.  224,  42  L. 
ed.  444,  18  Sup.  Ct.  Rep.  98. 

The  officer  collecting  the  illegal  tax  is  lia- 
ble in  an  action  brought  by  the  taxpayer  to 
recover  the  same. 

Erskine  v.  Van  Arsdale,  15  Wall.  75,  21 
L.  ed.  03;  Western  U.  Teleg.  Co,  v.  Mayer, 
28  Ohio  St.  521 ;  Stephan  v.  Daniels,  27 
Ohio  St.  527 ;  Bunnell  Mfg,  Co,  v.  Newell,  15 
R.  I.  233,  2  Atl.  766 ;  Shoup  v.  Willis,  2  Ida- 
ho, 108,  6  Pac.  124;  De  Fremery  v.  Austin, 
53  Cal.  380;  Atwell  v.  Zeluff,  26  Mich.  120; 
Rumford  Chemical  Works  v.  Ray,  19  R.  I. 
456,  34  Atl.  814;  Lindsay  v.  Allen,  19  R.  I. 
723,  36  Atl.  840;  Wood  v.  Stirman,  37  Tex. 
584;  Powder  River  Cattle  Co.  v.  Johnson 
County  Comrs,  3  Wyo.  697,  29  Pac.  361; 
Johnson  County  Comrs.  v.  Searight  Cattle 
Co.  3  Wyo.  777,  31  Pac.  268. 

The  municipality  into  which  the  officer 
pays  the  money — as,  the  county,  city,  or  vil- 
lage, as  the  case  may  be — is  liable  for  the  il- 
legal tax,  as  well  as  the  officer. 

Du  Bois  V.  Lake  County  Comrs.  10  Ind. 
App.  347,  37  N.  E.  1056;  Cooley,  Taxn.  565 
et  seq,;  Meacham  v.  Newport,  70  Vt.  264,  40 
Atl.  729;  Creamer  v.  Bremen,  91  Me.  508,  40 
Atl.  555. 

« 

Bartholomew,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Action  by  the  St.  Anthony  k  Dakota  Ele- 
vator Company  to  recover  from  Bottineau 
county  and  from  August  Soucie,  as  treasur- 
er of  Bottineau  county,  certain  money  paid 
by  said  company  to  said  treasurer  as  and  for 
taxes  assessed  against  said  company  in  said 
county  in  the  year  1895.  The  case  was  tried 
to  the  court,  and  plaintiflT  was  successful. 
The  defendants  bring  the  case  to  this  court, 
but  the  only  issue  of  fact  that  this  court  is 
asked  to  retry  is  whether  or  not  the  money 
so  paid  for  taxes  was  paid  under  compul- 
sion. Tlie  illegality  of  the  tax  is  conceded. 
The  testimony  upon  the  controverted  issue 
is  uncontradicted,  is  brief,  and  may  be  thus 
summarized:  On  the  30th  day  of  Decem- 
ber, 1896,  the  said  treasurer  served  upon  the 
agent  of  plaintiff  at  its  elevator  in  the  vil- 
lage of  Bottineau  a  notice  as  follows: 

Notice  is  hereby  given:  That  I,  August 
Soucie,  as  the  treasurer  of  the  county  of  Bot- 
tineau, North  Dakota,  will  on  the  30th  day 
of  December,  1896,  by  virtue  of  the  power  in 
me  vested  by  article  8,  chapter  18,  of  the 
Political  Codes,  .<*eize  and  take  into  my  pos- 
session the  following  described  property,  to 
wit:  One  elevator  or  warehouse;  said  grain 
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elevator  or  warehouse  being  located  on  the 
right  of  way  of  the  Great  Northern  Railway 
Company  in  the  village  of  Bottineau,  in  the 
county  of  Bottineau  and  state  of  North  Da- 
kota; said  property  being  owned  by  an<t 
assessed  to  the  St.  Anthony  &  Dakota  Ele- 
vator Company,  of  Bottineau  county.  That 
said  seizure  was  made  to  satisfy  the  delin- 
quent taxes  for  the  year  1895,  together  with 
tne  interest  and  penalty  due  thereon,  from 
said  St.  Anthony  k  Dakota  Elevator  Co.  to 
said  county  of  Bottineau  for  all-  personal 
property  of  Elevator  Co.  taxed  in  said  coun- 
ty of  Bottineau.  And  that  I  shall,  on  Mon- 
day, the  11th  day  of  January,  a.  d.  1897,  at 
the  hour  of  two  o'clock  p.  m.,  at  the  front 
door  of  the  courthouse  in  said  county  and 
state,  proceed  to  sell  the  above-described 
personfikl  property  to  satisfy  the  lien  of  said 
county  of  Bottineau  against  said  property,, 
and  all  personal  property  of  said  St.  An- 
thony k  Dakota  Elevator  Company  for  said 
delinquent  taxes,  as  follows,  to  wit:  1805, 
$1,097.72;  interest,  $65.96;  penalty,  $32.96; 
amounting  to  $1,196  and  51  cents, — together 
with  all  accruing  costs  of  seizure  and  sale, 
at  public  auction,  to  the  highest  bidder,  for 
cash. 
August  Soucie, 

Treasurer  of  Bottineau  County* 

The  possession  of  the  agent  was  in  no 
manner  disturbed  by  the  treasurer,  and  the 
agent  exercised  full  control  of  the  elevator 
at  all  times  to  the  date  fixed  for  the  sale. 
Notice  of  the  sale  was  published  as  required 
by  law.  On  the  date  fixed  for  the  sale,  Jan- 
uary 11,  1897,  and  at  the  hour  specified,  the 
sni4  treasurer  offered  the  elevator  for  sale 
at  the  front  door  of  the  courthouse  in  said 
village  of  Bottineau,  at  public  auction.  The 
accent  of  the  plaintiff  was  present,  and  when 
bids  were  called  for  he  stated  to  the  treasur- 
er that  the  taxes  were  illegal ;  and,  the  treas- 
urer continuing  to  cry  the  sale,  he  handed 
him  a  written  protest.  This  document  was 
evidently  prepared  with  care.  It  alleges 
that  the  assessment  against  the  elevator 
company  was  illegal,  and  that  the  company 
was  not  the  owner  of  any  of  the  property  up- 
on which  the  alleged  tax  was  extended.  It 
protests  against  being  required  to  pay  the 
same,  and  declares  that,  if  compellea  to  pay 
the  same  in  order  to  preserve  its  property, 
the  elevator  company  will  at  once  bring  ac- 
tion against  the  treasurer  and  against  the 
county  to  recover  the  amount  so  paid.  When 
the  protest  was  presented  to  the  treasurer, 
he  read  sufficient  of  it  to  determine  what  it 
was,  and  then  proceeded  to  cry  the  sale. 
Thereupon  the  agent  paid  the  tax  claimed. 
The  treasurer  had  received  no  bid  for  the 
elevator;  nor,  so  far  as  disclosed,  was  there 
anyone  present  who  desired  to  make  a  bid. 
The  treasurer  fully  intended  to  sell  the  ele- 
vator as  advertised,  if  the  taxes  were  not 
paid,  and  he  could  make  a  sale.  Under 
these  facts,  was  the  money  paid  under  com- 
pulsion? 

That  illegal  taxes,  voluntarily  paid,  al- 
though paid  under  protest,  cannot  be  re- 
covered, is  elementary,  and  is  conceded  in 
this  case.     But  courts  have  been  much  per- 
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ptexed  in  determining  just  what  facts  and 
circumstances  will  serve  to  remove  the  pay- 
ment from  the  voluntary  class  and  make  it 
involuntary.      Appellants    urge    that    there 
never  was   any   seizure   of    property,   and 
hence  no  detention,  and  they  rely  in  part  up- 
on the  notice  served  to  show  this  to  be  true. 
The  notice   is   certainly  inartificial.     It  is 
dated  December  30,  and  declares  that  "I, 
August  Soucie,  as  treasurer  of  the  county 
of  Bottineau,  North  Dakota,  will  on  the  30th 
day  of  December,  etc.,  seize  and  take  into 
my  possession  the  following  described  prop- 
erty, to  wit,"      And   after    describing   the 
property  it  continues:     "That  said  seizure 
was  made  to  satisfy  the  delinquent  taxes," 
etc.    When  construed  together,  we  think  it 
cannot  be  claimed   for   uiis  notice  that  it 
shows  that  no  seizure  was  made,  but,  rath- 
er, it  declares  a  seizure  then  and  there.  But 
counsel  contend  that,  because  nothing  was 
done  corresponding  with  what  the  law  re- 
quires an  officer  to  do  in  making  a  levy  un- 
der execution  or  attachment,  therefore  there 
never    was    any  distress.    The   statute   in 
force  at   that   time    (§    1237,   Rev.    Codes 
1895)  declared  that  if  taxes  were  not  paid 
by  October  1,  after  they  became  due,  **the 
treasurer  is  directed  and  required  to  collect 
the  same  by  distress  and  sale."    His  gen- 
eral tax  warrant  was  the  only  authority  he 
required.     There  is  an  entire  absence  of  all 
details  in  direction.     But  we  know  of   no 
statute  that  requires  the  treasurer,  in  dis- 
straining     property,    to   pursue   the    same 
course  that  must  be  pursued  under  execu- 
tion.   We  do  not  think  such  ever  was  the 
law.    In  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
650,  it  is  said:  **No  precise  act  or  form  of 
words  is  essential  to  a  distress,  and  the  dis- 
tress may  be  made  without  actual  seizure." 
In  Eamea  v.  Mayo,  6  111.  App.  334,  the  arti- 
cles were  ponderous.  They  were  looked  at  and 
listed,  and  a  seizure  declared,  but  no  actual 
possession  taken.     It  was  held  a  good  dis- 
tress for  rent  by  the  landlord.     In  Newell  v. 
Clark,  46  N.  J.  L.  363,  the  landlord  inven- 
toried the  goods,  and  posted  notice  of  dis- 
tress upon  the  premises,  and  served  same  on 
tenant,  hut  did  not  take  possession  of  goods, 
but  left  them  in  the  possession  of  the  tenant, 
who  sold  them.     Held  a  good  distress.    And 
to  same  effect  in  Furhush  v.  Chappell,  105 
Pa.  187.     The  case  of  Forth  v.  Pursley,  82 
111.  152,  involved  the  legality  of  a  tax  sale. 
The  collector  levied  upon  a  portable  sawmill. 
He  did  this  by  giving  the  statutory  notice 
and  advertising  the  property  for  sale.     He 
did  not  take  possession  of  the  property,  or 
interfere  with  its  use  by  the  parties  in  pos- 
session.   The  property  was  sold  pursuant  to 
the  notice,  and  the  contest  arose  between  the 
former  owner  and  tho  purchaser  at  the  tax 
■ale.    The    court   held   that   as   to   parties 
whose  right  attached  intermediate  the  dis- 
tress and  sale,  actual  possession  was  neces- 
sary, but  as  to  the  former  owner,  or  any  one 
cUimir*g  under  him  before  the  levy  or  after 
the  sale,  the  absence  of  possession  by  the  col- 
lector could  not  affect  the  validity  of  the 
sale.    We  think  these  cases  abundantly  es- 
tablish the  proposition  that  the  distress  in 
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this  case  was  sufficient  to  enable  the  treas- 
urer to  make  a  sale  of  the  property  that 
would  pass  a  title  good  as  against  the  plain- 
tiff. If  that  be  true,  and  the  payment  was 
made  to  prevent  such  sale,  and  it  reasonably 
appeared  that  this  was  the  only  way  to  pre- 
vent the  sale,  then,  clearly,  the  payment  was 
compulsory.  Indeed,  in  many  cases  much 
less  has  been  required  to  constitute  the  pay- 
ment compulsory.  True,  it  was  said  in  Bal- 
timore v.  Lefferman,  cited  by  counsel,  and 
reported  in  4  Gill,  426,  45  Am.  Dec.  145,  that 
"payment  is  not  compulsory  unless  made  to 
release  person  or  property  from  an  actual,, 
existing  duress  imposed  by  the  payee."  That 
was  an  action  to  recover  money  expended  in 
improving  a  water  front  in  obedience  to  a 
demand  of  the  proper  official,  acting  under 
the  authority  of  a  city  ordinance  afterwards- 
declared  unconstitutional.  It  was  not  tech- 
nically an  action  for  the  recovery  of  void 
taxes.  The  principle  there  announced  has 
been  applied  in  many  other  cases.  It  is  un- 
doubtedly the  correct  and  prevailing  doc- 
trine in  the  great  majority  of  instances 
where  money  has  been  wrongfully  extorted. 
Certainly  it  is  true  in  all  cases  where  there 
is  no  assertion  of  liability  against  the  person 
making  the  payment.  It  is  also  true  in  all 
cases  where  an  asserted  claim  can  only  be  es- 
tablished in  court,  because  there  the  party 
will  have  his  opportunity  to  defend.  Hence 
threats  of  legal  prosecution,  however  pro- 
nounced, can  never  render  payment  compul- 
sory. Benson  v.  Monroe,  7  Gush.  125,  54 
Am.  Dec.  716;  Dicherman  v.  Lord,  21  Iowa,. 
338.  89  Am.  Dec.  579;  Kohler  v.  Wells,  Far- 
go c6  Co.  26  Gal.  606;  Brazil  v.  Kress,  55 
Tnd.  14;  Emmons  v.  Scudder,  115  Mass.  367; 
Harmon  v.  Harmon,  61  Me.  227,  14  Am.  Rep. 
556.  Tliis  is  as  true  in  a  tax  demand  as  any 
other,  if  the  dejpiand  must  be  established  in 
court.  Marietta  v.  Slocomh,  6  Ohio  St.  471. 
This  rule  also  holds  in  case  of  a  threatened 
sale  of  realty  for  illegal  taxes.  Such  sale 
does  not  pass  any  title.  The  party  still  has 
his  day  in  court.  Stover  v.  Mitchell,  45  III. 
213;  Detroit  v.  Martin,  34  Mich.  170,  22  Am. 
Rep.  512;  Rogers  v.  Greenhush,  58  Me.  390, 
4  Am.  Rep.  292;  Forrest  v.  New  York,  13 
Abb.  Pr.  350. 

But  this  strict  rule  ought  not  to  apply  to 
cases  of  seizure  or  sale,  or  threatened  seiz- 
ure or  sale,  of  personal  property  upon  an  il- 
legal or  void  tax.  The  reasons  are  obvious. 
The  right  of  possession  or  the  title  to  the 
property  cannot  be  tested,  once  a  seizure  is 
made.  The  sovereign  taxing  power  of  the 
state  cannot  be  thus  impeded.  A  sale  once 
made,  and  the  title  to  the  specific  article  i» 
gone.  If  specific  personal  property  cannot 
be  retained  or  preserved  save  in  the  presence 
of  actual  duress,  as  that  term  is  defined  at 
common  law,  or  that  duress  defined  by  our 
statute  ( Rev.  Codes,  §  3845 ) ,  as  sufficient  to 
take  awav  the  element  of  consent  in  a  con- 
tract,  then  useless  expense  will  often  be  en- 
tailed, and  injustice  suffered.  The  almost 
uniform  current  of  authority  is  the  other 
way.  In  the  valuable  note  to  Baltimore  v. 
Lefferman,  45  Am.  Dec.  145,  it  is  said  at 
page    164:     "The   most  numerous   class   of 
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•cases  to  which  the  doctrine  as  to  recovery  of 
•involuntary  payments  is  applied  is  that  of 
illegal  taxes.  It  is  clearly  settled  doctrine 
■that  where  an  illegal  and  void  tax  is  paid,  to 
prevent  a  seizure  and  a  sale  of  the  taxpay- 
er's property,  to  one  having  apparent  colora- 
ble or  formal  authority  to  make  such  seizure 
and  sale,  if  the  danger  is  imminent  and  the 
payment  is  made  under  protest,  the  money 
so  paid  may  be  recovered  back."  A  large 
array  of  authorities  is  cited,  and  we  add 
others.  As  early  as  the  case  of  Preston  v. 
Boston,  12  Pick.  7,  it  was  said  by  Chief  Jus- 
tice Shaw:  "But  the  warrant  to  a  collect- 
or, under  our  statute  for  the  assessment  and 
collection  of  taxes,  is  in  the  nature  of  an 
■execution  running  against  the  person  and 
property  of  the  party,  upon  which  he  has  no 
•day  in  court,  no  opportunity  to  plead  and 
offer  proof,  and  have  a  judicial  decision  of 
the  question  of  his  liability.  Where,  there- 
fore, a  party  not  liable  to  taxation  is  called 
on  peremptorily  to  pay  upon  such  a  warrant, 
and  he  can  save  himself  and  his  property  in 
no  other  way  than  by  paying  the  illegal  de- 
mand, he  may  give  notice  that  he  so  pays  it 
by  duress,  and  not  voluntarily,  and,  by  show- 
ing that  he  is  not  liable,  recover  it  back,  as 
money  had  and  received."  In  that  case  no 
property  had  been  seized.  No  warrant  of 
collection  had  ever  in  fact  issued,  but  the 
plaintiff  had  been  informed  by  the  collector 
that  it  would  be  issued,  and  the  court  said: 
"Under  these  circumstances  the  money  was 
paid,  and  we  think  it  cannot  be  considered 
as  a  voluntary  payment,  but  a  payment 
made  under  such  circumstances  of  constraint 
and  compulsion,  and  with  such  notice  on  his 
part  that  it  was  so  paid,  that,  on  showing 
that  he  was  not  liable,  he  may  recover  it 
t)ack,  in  this  action  from  the  defendants,  in- 
to whose  treasury  it  has  gpne."  See  also 
the  case  of  Boston  d  S.  Cftass  Co,  v.  Bos- 
ton, 4  Met.  181,  where  the  reason  for  the 
exception  to  the  rule  in-  tax  cases  is  clearly 
set  forth.  In  Claflin  v.  McDonough,  33  Mo. 
412,  84  Am.  Dec.  54,  the  court  said:  "To 
constitute  duress,  there  must  be  a  seizure 
of  the  property,  or  arrest  of  the  person,  or  a 
threat  or  attempt  to  do  one  or  the  other,  or 
facts  must  be  stated  which  tend  to  show,  or 
which  warrant  the  conclusion,  that  such  an 
arrest  or  seizure  could  be  avoided  only  by 
the  payment  of  the  tax  demanded."  Howard 
v.  Augusta,  74  Me.  79,  was  a  personal-prop- 
erty-tax case.  No  seizure  had  been  made, 
and  objection  was  made  to  the  form  of  the 
protest.  The  court  said:  "But  in  fact  no 
protest  was  necessary.  As  we  have  seen,  the 
plaintiff  was,  or  stood  in  the  place  of,  the 
owner.  If  we  can  believe  the  collector, — ^and 
there  is  no  reason  to  doubt  his  testimony, 
— he  was  prepared  to  and  would  have  made 
the  levy  but  for  the  payment.  That  the  full 
amount  paid  was  necessary  to  protect  the 
property  from  distress.  It  was,  then,  a  com- 
pulsory payment.  A  person  is  not  bound  to 
wait  until  his  property  is  actually  taken 
l)y  a  legal  process, — one  which  he  cannot 
properly  resist, — and  costs  made,  before  he 
pays  the  claim  upon  it.  It  is  sufficient  if 
the  circumstances  are  such  as  fairly  lead  to 
50  L.  R.  A. 


the  conclusion  that  the  waste  and  expense 
can  be  avoided  only  by  payment."  In  Parch- 
er  V.  Marathon  Co.  52  Wis.  388,  9  N.  W.  23, 
also  a  personal-property- tax  case,  the 
court  said:  "And,  further,  to  constitute 
compulsion  of  legal  process,  it  is  not  essen- 
tial that  the  officer  has  sei^,  or  is  immedi- 
ately about  to  seize,  the  property  of  the  pay- 
er by  virtue  of  his  process.  It  is  sufficient 
if  tlie  officer  demands  payment  by  virtue 
thereof,  and  manifests  an  intention  to  en- 
force collection  by  seizure  and  sale  of  the 
payer's  property  at  any  time."  Likewise, 
in  Allen  v.  Burlington,  45  Vt.  202,  no  war- 
rant had  issued,  and  no  immediate  levy  was 
expected.  It  was  simply  a  case  where  the 
party  had  good  reason  to  suppose  that  in  due 
course  of  time  the  warrant  would  issue,  and 
the  taxes  be  enforced,  with  costs.  His  pay- 
ment \va.s  held  to  be  compulsory.  In  Rum- 
ford  Chemical  Works  v.  Ray,  19  R.  I.  456, 
34  Atl.  814,  the  payment  of  an  alleged  illegal 
tax  was  made  under  protest  six  months  De- 
fore  a  warrant  could  legally  issue,  but  it 
was  held  compulsory.  These  cases  but  illus- 
trate the  doctrine  announced  by  the  Federal 
Supreme  Court  in  Kr shine  v.  Van  Arsdale, 
15  Wall.  77,  21  L.  ed.  63,  where  it  is  said: 
''Taxes  illegally  assessed  and  paid  may  al- 
ways be  recovered  back,  if  the  collector  un- 
derstands from  the  payer  that  the  taxes  are 
regarded  as  illegal,  and  that  suit  will  be 
instituted  to  compel  the  refunding  of  them." 
The  authorities  along  this  line  are  becoming 
very  numerous,  but  we  have  cited  sufficient 
to  show  that,  had  this  concededly  illegal  and 
void  tax  been  paid  under  the  protest  that 
was  made  in  this  case,  the  amount  could  be 
recovered,  although  there  has  been  no  seiz- 
ure or  attempted  seizure,  and  no  threatened 
sale.  Plaintiff  had  a  right  to  assume  that 
the  treasurer  would  perform  his  duty  as  en- 
joined by  law,  and  enforce  the  collection  of 
the  tax,  with  costs.  We  need  pursue  the  sub- 
ject no  further.  We  hold  that  payment  was 
made  under  legal  compulsion. 

The  judgment  of  the  District  Court  is 
made  the  judgment  of  this  court,  ayid  is  in 
all  things  afjirmcd. 

All  concur. 


MINNEAPOLIS  &  NORTHERN  ELEVA- 
TOR COMPANY,  Appt,, 

V. 

COUNTY  OF  TRAILL,  Respt. 

•  » 

•Chapter  6  of  the  I^aws  of  189»,  which 
relates  to  the  amieBsiitent  and  taxa- 
tion of  arraln  In  elevators,  warehouses, 
and  grain  houses,  does  not  violate  %  176  of 
the  state  Constitution,  which  requires  that 
"laws  shall  be  passed  taxing  by  uniform  rule 
all  property  according  to  Its  true  value  In 
money."  Neither  Is  such  act  obnoxious  to 
subdivision  23  of  S  69  of  the  Constitution, 

•Headnote  by  Young,  J. 


Note. — As  to  person  to  whom  property  may 
be  assessed  for  taxation,  see  also  Tracy  v.  Reed 
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whldi  prohibits  the  legislature  from  passing 
local  or  special  laws  for  the  assessment  or 
collection  of  taxes :  nor  to  §  11  of  the  Consti- 
totion.  which  requires  that  all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation ; 
and  is  a  valid  enactment. 

(May  8,  1000.) 

APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  Traill  County  sus- 
taining a  demurrer  to  a  complaint  filed  to 
correct  a  tax  assessment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

ife^srs.  CooHrane  A  Corllsi,  for  appel- 
lant: 

It  is  entirely  unjustifiable  for  the  state  to 
require  A  to  pay  a  tax  levied  on  account  of 
property  owned  by  B. 

X.  D.  Const.  S  176. 

The  cases  in  which  the  courts  have  permit- 
ted the  legislature  to  use  the  private  citizen 
in  a  sense  as  a  collector  may  be  divided  into 
three  general  classes.  In  the  first  class  are 
those  cases  in  which  the  tax  is  levied  specifi- 
cally upon  a  stock*  dividend  or  upon  the  in- 
terest on  a  corporate  bond,  and  the  law-mak- 
ing power  requires  of  the  corporation  to 
withhold  the  amount  of  such  tax  from  such 
dividend  or  such  interest,  and  pay  it  direct- 
ly into  the  public  treasury. 

Haighi  v.  Pittsburgh,  Ft,  W.  d  C.  R.  Co. 
6  Wall.  15,  18  L.  ed.  818;  Com.  v.  Lehigh 
TaiUy  R.  Co,  104  Pa.  89. 

The  second  clasR  of  cases  are  cases  where 
the  stock  or  bond  itself  is  assessed  against 
the  owner  thereof^  and  the  corporation  re- 
quired to  retain  out  of  any  dividend  or  inter- 
est  payable  in  the  future  the  amount  of  such 
tax. 

The  Dclaicnre  Railroad  Tax,  18  Wall.  206, 
«ui  nom.  Minoi  y,  Philadelphia,  W.  &  B.  R. 
Co.  21  L.  ed.  888;  State,  North  Ward  Nat, 
Bank,  Prosecutors,  v.  Newark,  39  N.  J.  L. 
380;  Farmers'  d  T.  Bank  v.  Hoffmann,  93 
Iowa,  119,  61  N.  W.  418;  Hershire  v.  First 
Xar.  Bank,  35  Iowa,  272 ;  Malthy  v.  Reading 
d  C.  R,  Co.  52  Pa.  140;  DelOAcare,  L.  d  W,  R. 
Co.  V.  Com.  66  Pa.  64. 

In  the  third  class  of  cases  the  stock  is  as- 
E^'ssed  afrainst  the  owner  thereof,  but  the  cor- 
poration is  required  in  the  first  instance  to 
advance  the  amount  of  such  tax,  and  to  look 
for  reimbursement  to  such  stockholder.     * 

Here  no  risk  of  financial  loss  is  imposed 
upon  a  third  person.  While  for  many  pur- 
poses, by  a  l^al  fiction,  a  corporation  and 
its  stockholders  are  entirely  distinct,  yet  it 
h  palpable  that  the  corporation,  as  distinct 
from  its  stockholders,  has  no  beneficial  own- 
ership of,  or  interest  in^  its  corporate  as- 
sets*. 

St.  Alhatis  V.  National  Car  Co.  57  Vt.  68. 

If  a  corporation  is  required  to  pay  taxes 
a -sensed  against  its  stockholders,  on  account 
of  their  capital  stock  therein^  it  is  obvious 

<C.  C.  D.  Or.)  2  L.  B.  A.  773,  and  note;  South- 
worth  T.  Edmands  (Mass.)  9  L.  R.  A.  118; 
Hopkins  V.  Baker  Bros.  &  Co.  (Md.)  22  L.  R.  A. 
477. 

Afl  to  place  of  taxation  of  trust  property, 
we  Richmond  County  Academy  v.  Augusta  (Ga. ) 
20  L.  R.  A.  151,  and  note;  Detroit  v.  Lewis 
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that  the  moment  the  corporation  pays  the 
money  the  stockholders  themselves  have  paid 
it. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701;  Cummings  v.  Merchaaits' 
Nat.  Bank,  101  U.  S.  153,  25  L.  ed.  903;  8t. 
Albans  v.  National  Car  Co.  57  Vt.  68 ;  Mus- 
kegon v.  Lange,  104  Mich.  19,  62  N.  W.  168. 

ThoHe  cases  in  which  one  may  become  in 
a  sense  responsible  for  the  taxes  of  another 
are  very  exceptional  in  character,  and  the 
doctrine  never  prevails  when  there  is  the 
slightest  risk  of  financial  loss  to  the  third 
party. 

Cooley,  Taxn.  2d  ed.  p.  432;  South  Nash- 
ville  Street  R.  Co.  v.  Morrow,  87  Tenn.  406, 
2  L.  R.  A.  853,  11  S.  W.  348;  State,  North 
Ward  Nat.  Bank,  Prosecutors,  v.  Newark, 
39  N.  J.  L.  380 ;  New  Orleans  v.  Houston,  119 
U.  S.  205,  30  L.  ed.  411,  7  Sup.  Ct  Rep.  198. 

Mr,  J.  r.  Selby,  for  respondent: 

If  the  state  cannot  require  of  the  bank  to 
pay  the  tax  on  the  shares  of  its  stock  it  must 
be  because  the  Constitution  of  the  United 
States,  or  some  act  of  Congress,  forbids  it. 
There  is  certainly  no  express  provision  of 
the  Constitution  on  the  subject. 

First  Nat,  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701. 

This  proposition  affords  a  sound  and  logi- 
cal basis  for  sustaining  legislation  directing 
the  assessment  of  property  to  and  in  the 
name  of  another  than  the  owner. 

To  render  the  legislation  invalid,  the  oxm- 
stitutional  inhibition  must  be  express,  or  at 
least  clear  and  unambiguous,  and  if  its  re- 
pugnancy is  doubtful  the  doubt  will  be  re- 
solved in  favor  of  the  validity  of  the  legisla- 
tion in  controversy. 

South  Nashville  Street  R,  Co.  v.  Morrow, 
87  Tenn.  406,  2  L.  R.  A.  853,  11  S.  W.  348. 

Unless  restrained  by  constitutional  provi- 
sions, the  power  of  the  state  and  legislature 
as  to  the  mode,  form,  and  extent  of  taxation 
is  unlimited,  where  the  subjects  to  which  it 
relates  are  within  its  jurisdiction. 

State  Taa  on  Foreign-Held  Bonds,  15 
Wall.  319,  sub  nom,  Cleveland,  P.  d  A,  R, 
Co.  V.  Pennsylvania,  21  L.  ed.  186;  Eurigh 
V.  People  eoD  rel.  Miller,  79  111.  214;  South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  R.  A.  853,  11  S.  W:  354. 

The  legislative  power  exists  to  assess  to 
banks  the  deposits  of  individuals. 

The  deposit  establishes  the  relation  of 
debtor  and  creditor,  as  between  the  bank  and 
the  depositor,  and  the  assessment  so  made  is 
legal. 

State  v.  Carson  City  Sav.  Bank,  17  Nev. 
146,  30  Pac.  703 ;  People  ex  rel.  Burke  v. 
Badlam,  57  Cal.  602. 

The  provision  of  the  statute  for  taxing 
property  in  an  agent's  hands  against  the 
agent  is  for  the  purpose  of  subjecting  all  the 
taxable  property  in  the  state  to  taxation, 

(Mich.)  32  L.  R.  A.  441;  and  Augusta  v.  Kim- 
ball (Me.)  41  L.  R.  A.  475. 

As  to  place  of  taxation  of  ships,  see  Johnson 
V.  DeBary-Baya  Merchants'  Line  (Fla.)  37  L.  B. 
A.  518. 

As  to  taxation  of  sheep  In  transit,  see  Eelley 
V.  Rhodes  (Wyo.)  39  L.  R.  A.  594. 
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that  in  the  hands  of  agents  as  well  as  that 
in  the  owners*  own  hands,  and  for  security 
of  payment  of  the  tax.  The  purpose  was  not 
to'  shift  the  burden  of  taxation  from  the 
owners  of  property  to  their  agents. 

Dalby  V.  PeopU,  124  111.  66,  16  N.  E.  224 ; 
WMon  V.  'Wesiwood,  73  111.  125;  Curtis  v. 
Richland  Twp,  56  Mich.  478,  23  N.  W.  175 ; 
Spanish  River  Lumber  Co,  v.  Bay  City,  113 
Mich.  181,  71  N.  W.  595;  Sears  v.  Cottrell, 
6  Mich.  251. 

The  legal  duty  to  pay  carries  with  it  the 
right  to  bring  suit. 

Hutchinson  v.  Oskaloosa  Bd.  of  Equaliza- 
tion, 66  Iowa,  35,  23  N.  W.  249;  McrriU  v. 
P.  B.  Champagne  Lumber  Co.  75  Wis.  142, 
43  N.  W.  653 ;  Ex  parte  Riddle,  8  Heisk.  817 ; 
Cariier  v.  Gordon,  21  Ohio  St.  605. 

It  was  the  purpose  of  the  legislature  in 
adopting  this  statute  to  subject  all  grain  in 
this  state  on  the  1st  day  of  April  in  each 
year  to  assessment  and  taxation,  like  all  oth- 
er property  not  expressly  exempt. 

The  intention  of  the  legislature  in  creating 
the  lieu  on  the  grain  in  case  the  taxes  were 
paid  by  a  person  not  the  owner  of  the  grain, 
and  who  had  the  possession  thereof,  was  to 
indemnify  such  person  or  company  from  loss 
by  holding  a  suhicient  amount  of  the  grain 
so  assessed  and  upon  which  the  taxes  were 
paid. 

The  intent  of  the  law,  if  it  can  be  clearly 
ascertained,  shall  prevail  over  the  letter. 

Lionberger  v.  Rouse,  9  Wall.  475,  19  L.  ed. 
724;  Dwarr.  Stat.  chap.  12;  Vermont  Loan 
<€  T.  Co,  V.  Whithed,  2  N.  D.  101,  49  N.  W. 
318;  Red  River  Valley  Bank  v.  Freeman,  1 
N.  D.  196,  46  N.  W.  36 ;  Cleveland  v.  McCan- 
na,  7  N.  D.  455,  75  N.  W.  908. 

Tonng,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  involved  in  this  case  is 
the  constitutionality  of  chapter  5  of  the 
Laws  of  1899,  which  relates  to  the  assess- 
ment and  taxation  of  grain  in  elevators, 
warehouses,  and  grain  houses.  The  plain- 
tiff, in  its  complaint,  in  substance  alleges 
that  it  is  a  Minnesota  corporation,  and  is 
duly  authorized  to  do  business  in  this  state, 
and  as  a  public  warehouseman;  that  both 
prior  and  subsequent  to  April  1,  1899,  it 
owned  and  operated  a  grain  elevator  in  the 
township  of  Belmont,  in  Traill  county;  that 
on  the  1st  day  of  April,  1899,  it  had  in  its 
elevator  in  Belmont  township  20,685  bushels 
of  wheat ;  that  such  wheat  was  sold  by  plain- 
tiif  on  March  7,  1899,  to  one  G.  A.  Thomson, 
a  resident  of  Montreal,  Canada;  that  the 
said  Thomson  had  been  the  owner  of  said 
wheat  at  all  times  since  said  purchase,  and 
holds  a  warehouse  receipt  therefor,  issued 
to  him  by  plaintiff;  that  the  plaintiff,  at  the 
time  the  assessment  of  1899  was  made,  de- 
livered to  the  assessor  of  the  taxing  district 
of  Belmont  a  sworn  statement,  showing  that 
the  said  (t.  A.  Thomson,  and  not  the  plain- 
tiff, was  the  owner  of  all  of  said  grain ;  that 
the  assessor  of  said  district  nevertheless  list- 
ed and  assessed  all  of  said  grain  to  and 
against  the  plaintiff,  and  so  entered  the  same 
on  the  assessment  roll  of  Belmont  township, 
60  L.  R.  A. 


and  the  same  was  thereafter  returned  to  the 
county  auditor,  and  entered  upon  his  tax  list 
as  the  property  of  the  plaintiff,  and  not  the 
property  of  G.  A.  Thomson.  It  is  also  al- 
leged that  the  plaintiff  contested  the  assess- 
ment both  before  the  township  board  of  re- 
view and  the  county  board  of  equalization, 
and  presented  suitable  proof  to  show  that 
Thomson,  and  not  plaintiff,  was  the  owner 
of  the  grain  assessed  to  it.  The  plaintiff 
broadly  challenges  the  legal  right  of  the 
state  to  assess  it  for  this  grain.  It  is  con- 
ceded that  the  assessment  was  entirely  regu- 
lar in  form,  and  that  it  was  made  in  the 
manner  required  by  chapter  5  of  the  Laws  of 
1899,  and  that  the  validity  of  such  assess- 
ment turns  wholly  upon  the  constitutionali- 
ty of  that  enactment.  No  question  of  proced- 
ure is  raised  by  either  party.  A  demurrer 
was  interposed  to  the  complaint  upon  the 
ground  that  it  does  not  state. facts  sufficient 
to  constitute  a  cause  of  action.  This  was 
sustained  by  the  district  court,  and  plaintiff 
appeals  from  the  order  sustaining  it. 

The  portions  of  the  law  under  which  the 
assessment  was  made  to  which  we  shall 
have  occasion  to  refer  read  as  follows :  Sec- 
tion 1:  "All  grain  in  any  elevator,  ware- 
house, or  grain  house  in  this  state  on  the 
first  day  of  April  in  each  year  shall  be  as- 
sessed and  taxed  in  the  name  of  the  person, 
firm,  company,  or  corporation  owning  or 
operating  such  elevator,  warehouse,  or  grain 
house  on  said  date."  Section  2:  "All 
agents  or  other  persons  in  charge  of  any  such 
elevator,  warehouse,  or  grain  house  shall 
furnish  the  assessor  under  oath  a  statement 
of  ail  grain  in  any  such  elevator,  warehouse, 
or  grain  house  on  the  first  day  of  April  in 
each  year,  such  statement  to  include  the 
number  of  bushels  of  each  and  all  kinds  of 
grain  on  said  date  in  any  elevator,  ware- 
house, or  grain  house  of  which  he  is  agent, 
or  has  under  his  care  or  control,  and  shall 
further  show  in  said  statement  the  owner, 
or  owners  of  such  elevator,  warehouse,  or 
grain  house,  or  if  said  elevator,  warehouse, 
or  grain  house  is  not  operated  by  the  owner 
then  the  person,  firm,  company,  or  corpora- 
tion operating  the  same."  Section  3: 
"That  if  the  grain  so  assessed  is  not  owned 
by  the  person,  firm,  company,  or  corporation 
against  whom  it  is  assessed  and  taxed  under 
the  provisions  of  this  act  then  such  person, 
firm,  company,  or  corporation  shall  have  a 
lien  upon  such  grain  for  the  amount  of  the 
tax  charged  under  such  assessment  and  tax- 
ation, and  can  hold  such  an  amount  of  the 
grain  assessed  and  taxed  under  the  provi- 
sions of  this  act  as  may  be  necessary  to  pay 
the  tax  charged  against  such  person,  firm, 
company,  or  corporation  on  the  grain  so  as- 
sessed and  taxed."  It  is  entirely  clear  that 
the  assessment  required  to  be  made  by  §  I, 
above  quoted,  is  against  the  person,  firm, 
company,  or  corporation  having  the  actual 
physical  possession  and  control  of  the  grain 
assessed,  and  without  any  reference  to  own- 
ership other  than  that  furnished  by  posses- 
sion. The  tax  is  assessed  against  the  pos- 
sessor, and  against  no  one  else.  It  is  well 
settled  that  the  power  of  the  state  as  to  the 
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mode,  form,  and  extent  of  taxation  is  unlim- 
ited when  the  subjects  to  which  it  applies  are 
within  tlie  jurisdiction,  unless  restricted  by 
constitutional     provisions.     State    Ta<B    on 
Foreign-Held  Bonds,  15  Wall.  319,  sub  nam, 
Ckvclandy  P,  d  A.  R,  Co.  v.  Pennsylvaniay 
21  L.  ed.   179;    Cooley,  Taxn.   p.   22.     The 
grain  which  the  act  under  consideration  at- 
tempts to  reach  is  situate  within  the  state, 
and  is  accordingly  a  proper  subject  for  tax- 
ation.   The  right  of  the  legislature  to  im- 
pose a  tax  upon  property  so  situated  is  un- 
questionable, and  it  may  also  be  added  that 
its  duty  to  do  so  is  equally  plain,  for  the 
Tery  constitutional  provision  upon  which  the 
plaintiff  relies  provides,  among  other  things, 
that  all  property  shall  be  taxed.    It  was, 
then,  the  du^  of  the  legislature  to  provide  a 
mode  for  subjecting  this  class  of  property  to 
the  payment  of  its  just  share  of  taxation, 
and  the  determination  of  the  methods  to  be 
employed — as  to  their  effectiveness  or  expe- 
diency— is  entirely  a  matter  of  legislative 
discretion,  so  long  as  no  constitutional  pro- 
wsion  is  violated.     It  is  plaintiff's  conten- 
tion that  the  law  here  in  question  imposes 
taxes  by  a  rule  which  is  not  uniform,  and  is 
therefore  in  violation  of  §  176  of  our  Consti- 
tution, which  provides  that  "laws  shall  be 
passed  taxing  by  uniform  rule  all  proper- 
ty according  to  its  true  value  in  money,"  etc. 
It  is  daimed  that  this  law  imposes  a  greater 
burden  of  taxation  upon  the  owners  or  oper- 
ators of   elevators,   warehouses,   and  grain 
houses  than  upon  other  persons,  by  compel- 
ling them  to  pay  the  taxes  of  others  in  addi- 
tion to  their  own.     It  is  asked,  can  A  be 
compelled  to  pay  the  tax  of  B?     Or,  in  the 
case  at  bar,  can  plaintiff  be  compelled  to  pay 
Thomson's  tax?     These  questions  which  rep- 
resent the  substance  of  plaintiff's  attack  up- 
on the  law  in  question  are  somiewhat  mis- 
leading by  reason  of  a  slight  departure  from 
the  facts.     There  is  in  the  supposed  case  an 
a^ompiion  that  a  tax  is  actually  assessed 
against  B,  and  in  the  present  case  that  there 
is  a  tax  assessed  upon  the  grain  in  question 
to  G.  A.  Thomson,  which  is  not  true.     The 
only  assessment  of  this  grain  is  that  made  to 
plaintiff,  and  the  only  tax  imposed  is  that 
which  plaintiff  is  required  to  pay.     Hence 
the  pUintiff  is  not  required  to  pay  Thomson's 
tax,  for  he  has  none,  but  is  asked  merely  to 
pay  his   own   tax,   assessed  upon   property 
found  in  his  possession  and  control  on  April 
1:  and  the  real  and  only  question  then  is. 
Has  the  legislature  the  power  to  adopt  this 
mode  of  assessment,  and  assess  property  to 
the  party  in   possession?     Both  under   the 
authorities  and  upon  principle  an  affirmative 
answer  must  be  given  to  this  question.     Sec- 
tion 179  of  our  state  Constitution  merely 
provides  that  all  property  subject  to  taxa- 
tion shall  be  assessed  "in  the  manner  pre- 
scribed by  law."    There  is  no  constitutional 
provision  which  makes  it  imperative  that  it 
he  assessed  against  the  owner.     Indeed,  the 
necessity  for  speedy  and  certain  methods  of 
producing  revenue  for  governmental  support 
i«  so  great  that  the  legislatures  of  many 
states  have  declined  to  enter  into  an  investi- 
gation of  titles  for  the  purpose  of  taxation, 
ML.B.A. 


particularly  in  reference  to  property  of  a 
shifting  nature,  and  have,  accordingly,  pro- 
vided for  assessments  against  the  party  hav- 
ing the  possession  and  control  upon  some 
specified  date.  Such  enactments  have  been 
repeatedly  before  the  courts,  and  have  been 
uniformly  upheld.  Indeed,  we  are  cited  to  no 
case  which  has  denied  the  right  of  a  state  to 
enforce  this  method  of  assessment.  A  few 
instances  are  cited  by  wav  of  illustration. 

Section  11,  chap.  15,  Wis.  Ret.  Stat.  1849, 
provided  that  all  kinds  of  property  of  a  non- 
resident used  for  manufactory  or  other  busi- 
ness in  the  state  might  be  assessed  and  taxed 
to  the  person  having  it  in  his  possession. 
Such  an  assessment  came  in  question  in  Pal- 
mer V.  Goricith,  3  Pinney  (Wis.)  267,  and 
was  upheld.  In  Merrill  v.  JP.  B.  Champagne 
Lumber  Co,  75  Wis.  142,  43  N.  W.  653,  the 
defendant  was  assessed  and  taxed  for  logs 
owned  by  a  nonresident,  but  in  defendant's 
charge  and  control  as  agent.  This  was  un- 
der a  later  law.  In  that  case  the  tax  was 
also  upheld  and  enforced,  the  court,  in  the 
course  of  its  opinion,  using  this  language: 
"The  property  is  assessed  to  the  person  in 
possession,  whether  he  be  the  owner  or  holds 
it  as  agent  or  in  some  other  representative 
capacity  mentioned.  If  the  defendant  had 
in  charge,  or  was  in  possession  of,  the  logs 
as  occupant  or  agent,  they  were  lawfully  as- 
sessed to  it,  the  same  as  though  it  were  the 
absolute  owner." 

In  Walton  v.  Westwood,  73  111.  125,  a  tax 
was  assessed  to  the  plaintiff  upon  certain 
grain  in  his  possession  and  under  his  con- 
trol, but  not  owned  by  him,  under  Rev.  Stat. 
1874,  authorizing  such  assessment.  His 
right  to  restrain  the  collection  of  the  tax  so 
levied  upon  the  ground  that  it  was  "unau- 
thorized by  law,  wholly  illegal,  absolutely 
void,  and  a  fraud  upon  his  rights,"  was  de- 
nied; the  court  saying:  "The  grain  had 
been  raised  in  this  state,  purchased  and  paid 
for,  and  was  in  a  warehouse  in  this  state, 
held  and  controlled  by  a  taxpayer  of  this 
state,  on  the  1st  day  of  May,  and  listed  by 
him  aa^  taxable  on  that  day.  It  was  not 
property  in  transitu;  it  was  not  a  consign- 
ment; but  was  property  appellant  held  and 
controlled  as  agent;  and  why  should  he  not 
pay  the  taxes  assessed  against  it,  and  where 
is  the  hardship  of  it,  in  view  of  §  256,  which 
gave  him  a  lien  upon  the  property,  and 
which  could  not  have  been  taken  out  of  his 
possession  by  the  several  owners  of  it,  until 
he  was  indemnified  against  the  payment  of 
the  taxes?  It  is  his  own  fault  and  negligence 
that  he  is  dtfmnified  when  it  was  in  his  pow- 
er to  have  prevented  it  by  asserting  his  hen." 
Later  the  same  court,  referring  to  the  same 
stf^tute,  in  Lockwood  v.  Johnson,  106  111. 
336,  said:  "It  was  clearly  the  purpose  of 
the  statute  to  make  the  agent  liable  for  the 
tax  else  no  lien  would  have  been  given  the 
agent  for  his  protection." 

Section  817  of  the  Iowa  Code  of  1873  pro- 
vides that  "any  person  acting  as  the  agent 
of  another,  and  having  in  his  possession  or 
under  his  control  or  management,  any  mon- 
ey, notes,  credits,  or  personal  property,  be- 
longing to  such  other  person,  with  a  view  to 
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investing  or  loaning  it,  or  in  any  manner  us- 
ing the  same  for  pecuniary  profit,  shall  be 
required  to  list  the  same  at  the  real  value, 
and  such  agent  shall  be  personally  liable  for 
the  tax  on  the  same."  Rothrock,  J.,  speak- 
ing for  the  court  in  Hutchinson  v.  Oskalooaa 
Bd,  of  Equalization,  66  Iowa,  35,  23  N.  W. 
249,  in  support  of  a  tax  levied  under  the  sec- 
tion quoted,  and  in  answer  to  an  objection 
that  the  statute  in  question  was  in  conflict 
with  article' 1,  §  18,  of  the  Iowa  Constitu- 
tion, whioh  provides  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation,  said :  ''We  deem  it  suffi- 
cient to  say,  inasmuch  as  the  property  in 
question  is  protected  by  the  laws  of  the  state 
to  the  same  extent  as  the  property  of  any 
other  citizen,  and  as  the  rate  of  taxation  is 
the  same  as  that  levied  on  all  the  citizens 
resident  of  the  same  taxing  district,  that  the 
plaintiff's  property  is  not  appropriated  to 
public  iise  witiiout  compensation.  It  seems 
to  us  to  be  eminently  just  that  the  plaintiff, 
and  those  for  whom  he  is  acting,  shall  share 
the  burdens  incurred  in  enforcing  the  laws 
under  and  by  virtue  of  which  property  is 
protected."  See  also  Hutchinson  v.  Oskor 
loosa  Bd.  of  Equalization,  67  Iowa,  182,  25 
N.  W.  121. 

Cooley,  in  his  work  on  Taxation,  2d  ed.  at 
page  373,  says:  ''Statutes  sometimes  pro- 
vide that  tangible  personal  property  shall  be 
assessed  wherever  in  the  state  it  may  be 
eitiier  to  the  owner  himself  or  to  the  agent 
or  other  person  having  it  in  charge;  and 
there  is  no  doubt  of  &e  right  to  do  this 
whether  the  owner  is  resident  of  the  state  or 
not." 

The  case  of  Com,  y.  Gaines,  80  Ky.  489,  has 
many  features  similar  to  the  case  at  bar,  and 
is  strongly  in  point.  Gaines  had  9,297  bar- 
rels of  whisky  in  his  warehouse,  owned  by 
various  persons,  to  whom  warehouse  receipts 
had  been  delivered.  The  whisky  was  taxed 
to  Qaines,  under  §  7,  art.  1,  chap.  92,  Ky. 
Qen.  Stat.,  providing  that  "all  estate,  real 
and  personal,  and  all  interest  in  such  estate, 
named  and  specified  in  the  tax  book  [afore- 
said], shall  be  assessed  for  taxation  and  the 
tax  paid  by  the  owner  or  possessor  thereof 
to  the  person  authorized  by  law  to  receive 
the  same."  The  legality  of  the  assessment 
to  Gaines  was  directly  in  issue.  On  this 
point  the  court  said:  "The  relative  rights 
and  equities  which  may  exist  between  the 
owner  and  possessor  of  the  whisky  cannot  af- 
fect the  power  of  the  state  to  authorize  its 
assessment  to  either  of  them,  as  the  legisla- 
ture may  deem  most  prudent  aiid  apt  to  re- 
sult in  securing  taxes  therefrom.  Indeed, 
convenience  and  necessity  unite  in  support 
of  the  well-established  doctrine  that  the  tax- 
ing power  may  impose  taxes  upon  persons  or 
property,  and  may  adopt  remedies  for  their 
collection  which  operate  against  the  person 
of  the  owner,  or  the  possessor,  or  the  thing 
taxed,  or  all  of  them  combined.  And,  if 
this  were  not  the  case,  it  would  be  easy  for 
non-resident  owners,  from  the  proximity  of 
the  states  and  the  commercial  rights  oi  all 
citizens  in  each,  through  the  quick  transpor- 
tation of  this  age,  to  escape  the  payment  of 
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taxation  on  their  movable  property  produced 
by  our  own  soil,  while  it  receives  the  protec- 
tion of  our  laws.  This  would  be  uniust;  and 
the  legislature,  in  declaring  that  the  owner 
or  possessor  shall  list  and  pay  taxes  on  prop- 
erty belonging  to  the  one,  or  in  the  hands  or 
keeping  of  the  other,  intended  to  prevent  it. 
.  .  .  We  are  therefore  of  opinion  that 
possessionary  control  of  property  is  sufficient 
to  authorize  its  assessment  to  the  possessor 
or  keeper  of  it.  But  this  rule  should  not  be 
misapplied  to  an  absurd  assessment  of  prop- 
erty which  may  be  loaned  to  a  neighbor  for 
a  day,  or  that  necessarily  passes  through 
different  hands  in  its  temporary  use,  and 
which  may  be  easily  and  properly  assessed  to 
the  owner,  who,  in  the  absence  of  contract 
stipulating  otherwise,  is  equitably  and  legal- 
ly bound  to  pay  the  taxes  as  between  himself 
and  the  possessor  not  coupled  with  an  inter- 
est." Other  adjudications  assert  the  same 
principle. 

In  People  v.  Lardner,  30  Cal.  243,  it  was- 
held  that  money  belonging  to  litigants,  in 
the  hands  of  the  county  treasurer,  was  prop- 
erly assessed  to  the  treasurer  by  name.  And 
in  San  Luis  Obispo  v.  Pettit,  87  Cal.  499,  25 
Pac  694,  an  assessment  to  one  of  t^e  litigant» 
was  held  invalid.  See  also  Dalhy  v.  People, 
124  111.  06,  16  N.  E.  224.  So,  too,  moneys  de- 
posited in  savings  banks  may  be  assessed  to 
the  banks.  People  ex  rel.  Burke  v.  Badlofn, 
57  Cal.  602. 

The  case  of  Spanish  River  Lumber  Co,  ▼» 
Bay  City,  113  Mich.  181,  71  N.  W.  595,  is  al- 
so in  point.  Acts  1893,  No.  206,  §  14,  subd. 
8,  provided  for  the  assessment  of  personal 
property,  including  forest  products,  to  the 
person  having  control  of  the  premises,  dock, 
etc.  The  Michigan  supreme  court  in  that 
ease  used  this  language:  "If  the  defendant 
had  charge  or  was  in  possession  of  the  loff» 
as  occupant  or  agent,  they  were  lawfully 
assessed  to  it,  the  same  as  though  they  were 
the  real  owner.  No  distinction  need  be  made 
in  the  mode  of  assessment  whether  the  per- 
son is  such  owner  or  only  has  charge  of  the 
property  as  agent  for  the  owner.  It  is  not 
essential  that  he  should  be  the  general  agent 
to  sell  the  property,  or  that  he  have  author- 
ity to  act  for  the  owner  in  all  matters.  The 
statute  makes  possession,  or  the  care,  cus- 
tody, or  management  of  the  property  by  an- 
other sufficient  to  sustain  the  tax,  as  well  a» 
the  fact  of  ownership.  This  is  very  clear 
from  the  language  used,  which  is  definite 
and  plain."  An  analogous  principle  ia 
found  in  the  internal  revenue  act  of  1864, 
which  made  railroad  companies  liable  to  pay 
a  tax  of  5  per  cent  upon  dividends  declared 
by  them  and  upon  interest  instalments  due 
upon  their  bonds.  The  enforcement  of  a  tax 
imposed  under  this  act  was  unsuccessfully 
resisted  in  Barnes  v.  Philadelphia  d  R,  R. 
Co.  17  Wall.  294,  21  L.  ed.  644.  In  the 
course  of  its  opinion,  the  court  said:  "At- 
tempt is  made  to  invoke  that  provision  [re- 
ferring to  a  particular  section  of  the  act]  as 
showing  that  the  tax  is  a  tax  on  the  share- 
holder, and  not  a  tax  on  the  railroad  com- 
pany; but  the  court  iii  unable  to  perceive 
that  the  argument  has  any  foundation  what- 
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CTcr,  as  tlie  provision  does  not  contain  a 
word  inconsistent  with  the  preceding  part  of 
the  section,  which  in  terms  imposes  the  tax 
upon  the  railroad  company.  Beyond  doubt, 
those  two  provisions  should  be  construed  to- 
gether, and,  when  so  construed,  they  are  per- 
fectly consistent,  and  show  to  the  entire  sat- 
isfaction of  the  court  that  the  plaintiffs  are 
liable  to  pay  the  tax  in  controversy.  They 
are  so  liable  because  it  appears  that  they, 
aa  Buch  company,  having  been  indebted  for 
money,  issued  bonds  or  other  evidences  of 
indebtedness,  payable,  with  interest,  or  with 
coupons  representing  interest,  in  one  or  more 
years  after  date,  and  that  they  declared  a 
dividend  in  money  due  or  payable  to  their 
stockholders  as  part  of  the  earnings,  profits, 
income,  or  gains  of  such  company;  and  the 
section  provides  that  such  a  company,  under 
such  circumstances,  shall  be  subject  to  and 
pay  a  tax  of  5  per  centum  on  the  amount  of 
all  such  interest  or  coupons,  dividends  or  prof- 
its, and  authorizes  the  company  to  deduct 
and  withhold  the  amount  of  the  tax  from  the 
dividend  due  or  payable  to  their  stock- 
holders. .  .  .  Payment  of  the  tax  by  the 
company  is  an  absolute  requirement,  just  as 
much  so  as  if  the  company  was  the  actual 
holder  of  the  bonds  and  the  real  owner  of 
the  dividends,  whether  they  deduct  and  with- 
hold the  amount  from  the  dividends  or  not, 
and  the  fact  that  the  company  is  permitted 
to  do  so  if  they  see  fit  does  not  in  the  slight- 
est degree  change  the  relation  of  the  com- 
pany to  the  United  States  as  the  taxpayers 
under  that  section  of  the  law  imposing  in- 
ternal revenue  duties." 

A  statute  of  Kentucky  providing  for  the 
taxation  of  shares  of  bank  stock  to  the  bank 
directly  was  also  before  the  United  States 
Supreme  Court  in  First  Nat,  Bank  v. 
Kentucky,  9  Wall.  353,  19  L.  ed.  701.  It 
was  contended  that  the  shares  belonged  to 
the  individual  shareholders,  and  that  the 
hank  could  not  be  made  responsible  for  a 
tax  levied  on  the  shares,  and  be  compelled 
to  pay  such  tax  to  the  state.  Mr.  Justice 
Miller,  in  pronouncing  the  opinion  of  the 
court  sustaining  the  tax,  used  this  language : 
"If  the  state  of  Kentucky  had  a  claim 
against  a  stockholder  of  the  bank,  who  was 
t  nonresident  of  the  state,  it  could,  undoubt- 
edly, collect  the  claim  by  legal  proceeding, 
in  which  the  bank  could  be  attached  or 
garnished,  and  made  to  pay  the  debt  out 
of  the  means  of  its  shareholder  under  its 
control.  This  is,  in  effect,  what  the  law  of 
Kentucky  does  in  regard  to  the  tax  of  the 
state  on  the  bank  shares.  .  .  .  The 
mode  under  consideration  is  the  one  which 
Congress  itself  has  adopted  in  collecting  its 
tax  on  dividends,  and  on  the  income  arising 
from  bonds  of  corporations.  It  is  the  only 
mode  which  certainly  and  without  loss  secures 
the  payment  of  the  tax  on  all  the  shares, 
Tesident  or  nonresident;  and,  as  we  have 
aheady  stated ;  it  is  the  mode  which  experi- 
nee  has  justified  in  the  New  England  states 
as  the  most  convenient  and  proper  in  regard 
to  the  numerous  wealthy  corporations  of  Uiose 
states.  It  is  not  to  be  readily  inferred,  there- 
fore, that  Congress  intended  to  prohibit  this 
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mode  of  collecting  a  tax  which  they  expressly 
permitted  the  states  to  levy."  See  also- 
Uaight  v.  Pittsburg,  Ft.  W,  d  C,  R.  Oo.  ft 
Wall.  15,  18  L.  ed.  818.  Also  South  Nash- 
ville Street  R,  Co.  v.  Morrow,  87  Tenn.  406,  2" 
L.  R.  A.  853,  11  S.  W.  348,  and  cases  cited 
on  page  427,  87  Tenn.,  page  860,  2  L.  R.  A., 
and  page  353,  11  S.  W. 

Since  1801  there  has  been  a  statute  in* 
force  in  the  state  of  New  York  requiring  the 
tax  collector,  in  default  of  payment  of  a  tax, 
to  levy  upon  and  sell  any  goods  and  chattels- 
in  the  possession  of  the  tax  debtor.  This 
provision  has  been  repeatedly  before  the 
courts  of  that  state.  Its  validity  was  express- 
ly assumed  in  Holt  v.  Johnson,  14  Johns. 
425;  Spencer  v.  M*Gowen,  13  Wend.  256; 
Gilbert  v.  Moody,  17  Wend.  354;  and  implied, 
ly  in  Sheldon  v.  VanBuskirk,  2  N.  Y.  473, 
and  Lake  Shore  d  M.  8,  R.  Co,  v.  Roach,  80* 
N.  Y.  339;  and  in  Hersee  v.  Porter,  100  N. 
Y.  403,  3  N.  E.  338,  its  constitutionality  was 
expressly  affirmed.  We  quote  from  the  lan- 
guage by  Andrews,  J.,  in  the  case  last  cited : 
'Mt  is  claimed  that  legislative  authority 
to  seize  and  sell  the  property  of  A  to  pay 
the  tax  of  B  is  not  due  process  of  law,  and 
also  that  it  violates  the  constitutional  in- 
junction that  private  property  shall  not 
be  taken  for  public  use  without  just  compen- 
sation. Const,  art.  1,  §  6.  Confining  the 
proposition  to  this  bare  statement,  its  cor- 
rectness may  be  admitted.  But  the  statute 
in  question  adds  the  additional  prerequisite 
or  condition  that,  to  authorize  tne  property 
of  A  to  be  taken  for  a  tax  against  B  the 
property  must  be  in  the  possession  of  B  at 
the  time  of  the  taking;  or,  rather,  the  stat- 
ute does  not  inquire  whether  the  legal  title 
is  in  A  or  B,  but  it  conclusively  adjudges 
it  to  be  in  the  person  taxed  for  the  purposes 
of  seizure  and  sale,  provided  it  is  in  his 
possession.  For  the  purpose  of  collecting 
the  tax,  the  actual  ownership,  in  contempla- 
tion of  the  statute,  follows  the  actual  pos- 
session. The  possession  under  the  statute 
is  not  merely  a  badge  of  ownership;  it  ts 
title,  so  as  to  subject  the  property  to  seizure 
and  sale  for  a  tax  against  the  possessor. 
.  .  .  In  view  of  this  lon^-continued  ac- 
quiescence by  the  executive,  legislative,  and 
judicial  departments  of  the  government  in  the 
legislation  now  in  question,  the  court  would 
not,  we  think,  be  justified  in  departing  from 
the  common  understanding  that  the  statute 
authority  to  seize  any  property  in  the  possef^- 
sion  of  a  person  taxed,  for  the  payment  of 
the  tax,  justifies  the  seizure  and  sale  of  the 
property  of  a  third  person  so  situated. 
Each  individual  in  the  community  has  notice 
of  the  law,  and  is  presumed  to  understand 
that  if  his  chattels  are,  by  his  consent  or 
permission,  in  the  possession  of  another, 
they  can  be  taken  for  a  tax  against  the  per- 
son in  possession.  The  law  was  probably 
framed  to  prevent  fraud  and  collusion  and 
disputes  as  to  title,  and  each  individual  in 
the  community  may  be  assumed  to  have  con- 
sented that  his  property  shall  be  subject  to 
the  right  of  the  state  in  this  way  to  enforce 
Jhe  power  of  taxation.  The  state  only  re- 
ceives the  sum  to  which  it  is  entitled.    As 
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between  the  owner  of  the  property  seized  and 
the  person  taxed,  the  latter  ought  to  have 
paid  the  tax;  and  we  see  no  reason  to  doubt 
that,  if  payment  is  enforced  out  of  another's 
property  in  his  possession,  the  true  owner 
has  a  remedy  against  the  person  who  ought 
to  have  paid  it.  .  .  .  The  proceeding  in 
the  case  before  us  was  an  execution  of  a  pow- 
der of  government  in  respect  to  taxation,  and, 
although  the  right  to  take  the  plaintiff's 
property  for  the  tax  was  not  adjudged  in 
a  judicial  proceeding,  the  act  of  the  legis- 
lature, and  the  acta  of  the  administrative 
officers  thereunder,  are,  we  think,  due  process 
of  law  within  the  meaning  of  the  Constitu- 
tion. Substantially  the  same  statute  as  that 
of  New  York  was  in  force  in  Michigan  from 
1833  to  1858.  Its  constitutionality  was  af- 
firmed in  Sears  v.  Cottrell,  5  Mich.  251,  but 
by  a  divided  court,  one  judge  dissenting. 
On  the  right  of  the  state  to  act  upon  pos- 
session as  conclusive  evidence  of  title  for  the 
purposes  of  taxation,  Christiancy,  J.,  con- 
curring with  the  majority,  said :  "The  pub- 
lic exigencies  demand  regular  and  prompt 
payment  of  taxes,  and  cannot  brook  the  de- 
lays and  risks  of  private  litigation  between 
individual  claimants  of  property.  In  the 
collection  of  taxes,  therefore,  this  law  adopts 
the  presumption  of  property  arising  from 
possession, — the  most  obvious  index  of  title, 
— ^and,  as  between  the  government  and  the 
possessor  or  other  claimant,  makes  that  pre- 
sumption conclusive;  giving,  however,  to  the 
owner  or  other  person  interested,  should  he 
.turn  out  to  bo  other  than  the  possessor, 
his  action  over  against  the  person  in  whose 
possession  it  was  found,  and  for  whose  tax 
it  was  taken,  and  leaving  the  parties  to  settle 
the  question  of  title  and  their  respective 
rights  between  themselves." 

The  statute  referred  to  in  the  two  cases 
last  cited  is  mttch  more  harsh  than  the  stat- 
ute we  have  under  consideration,  for  it  ex- 
pressly authorized  the  taking  of  the  prop- 
erty of  an  entire  stranger  to  the  tax,  and 
literally  required  the  payment  of  the  tax  of 
another.  The  tax  which  the  plaintiff  in  the 
case  at  bar  is  required  to  pay  is  not  the  tax 
of  another,  but  its  own  tax,  levied  upon  prop- 
erty in  its  possession  and  under  its  control. 
That  it  would  be  so  assessed  and  taxed  it 
is  conclusively  presumed  to  have  known,  and 
by  accepting  and  holding  possession  of  the 
grain  in  its  elevator  on  April  1st  it  volun- 
tarily subjected  itself  to  the  operation  of 
Ihe  statute  which  provides  for  the  assess- 
ment of  which  it  now  complains.  .  We  are 
•convinced  that  the  legislature  had  the  right 
to  act  upon  the  evidence  of  ownership 
afforded  by  possession,  and  for  the  purposes 
of  taxation  to  make  the  presumption  aris- 
ing therefrom  conclusive,  and  to  provide, 
therefore,  for  the  assessment  and  taxation 
of  grain  to  the  party  in  possession  in  the 
manner  and  form  as  provided  by  the  act  in 
question.  This  conclusion  is,  w^e  think,  fully 
established  by  the  authorities  cited.  Neither, 
in  our  opinion,  does  the  act  in  question  vio- 
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late  subdivision  23,  §  69,  of  the  state  Con- 
stitution, which  prohibits  the  legislature 
from  passing  local  or  specfial  laws  for  the 
assessment  or  collection  of  taxes.  Nor  does 
it  contravene  §  11  of  the  Constitution,  which 
requires  all  laws  of  a  general  nature 
to  have  a  uniform  operation.  The  act 
in  question  clearly  applies  to  all  kinds 
of  grain,  and  wherever  situated  with- 
in the  state,  whether  in  an  elevator, 
a  warehouse,  or  a  grain  house;  and 
the  obligation  to  pay  taxes  upon  grain  so 
situated  is  imposed  without  distinction  upon 
all  persons  operating  such  elevators,  ware- 
houses, and  grain  houses,  whether  they  be 
persons,  firms,  companies,  or  corporations. 
It  is  a  matter  of  common  knowledge  that  the 
various  kinds  of  grain  for  the  assessment 
and  taxation  of  which  this  act  provides  con- 
stitute a  considerable  portion  of  the  taxable 
property  of  the  state;  also,  that  grain  is  a 
kind  of  property  altogether  peculiar,  in  that, 
as  a  class  of  property,  it  carries  with  it  no 
identification  marks  by  which  its  ownership 
can  be  determined.  Then,  too,  it  is  a  kind 
of  property  not  only  impossible  of  identifica- 
tion aside  from  evidence  of  possession,  but 
is  also  a  kind  that  easily  eludes  the  assessor, 
and  speedily  passes  out  of  the  reach  of  the 
tax  collector,  by  consumption  or  by  being 
transported  to  markets  outside  of  the  state. 
These  conditions  confronting  the  legislature 
were,  we  think,  sufficient  to  warrant  it  in 
providing  an  exclusive  method  for  its  assess- 
ment and  taxation,  and  thereby  subject  it 
to  its  just  share  of  public  taxation.  As  to 
the  foundation  of  the  right  of  the  legislature 
to  classify,  see  Vermont  Loan  &  T.  Co,  v. 
Whithcd,  2  N.  D.  82,  49  N.  W.  318;  Edmonds 
V.  JJerhrandson,  2  N.  D.  270,  14  L.  R  A.  725, 
60  N.  W.  970;  Plummer  v.  Borsheim,  8  N. 
D.  565,  80  N.  W.  690. 

Appellant  urges  that  the  lien  provided  by 
§  3  does  not  afford  an  adequate  indemnity 
to  those  who  are  compelled  to  pay  taxes  upon 
grain  which  they  in  fact  do  not  own.  This 
we  need  not  discuss,  for,  in  the  view  we  have 
taken,  it  is  not  a  feature  in  the  determina- 
tion of  the  right  of  the  state  to  impose  the 
tax  against  the  party  in  possession  and  con- 
trol of  the  grain.  Having  reached  the  con- 
clusion that  it  is  within  the  taxing  power 
of  the  state  to  assess  and  tax  grain  to  a 
party  in  possession,  the  question  as  to  wheth- 
er a  sufficient  or  any  provision  has  been  made 
to  indemnify  the  taxpayer  against  possible 
loss  does  not  affect  the  validity  of  the  as- 
sessment or  tax.  For  obvious  reasons,  the 
state  cannot  undertake  to  relieve  taxpayers 
from  the  hardships  which,  in  the  nature  of 
things,  are  necessarily  incident  to  the  ex- 
ercise of  the  taxing  power,  and  are  bound 
to  follow  under  any  system  which  human 
ingenuity  has  as  yet  been  able  to  devise.  In 
New  York  and  Michigan  it  appears'  that  the 
party  whose  property  has  been  sacrifieed  to 
pay  the  tax  of  another  has  only  the  common- 
law  remedy  against  the  person  for  whose  tax 
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it  was  seized.  Tliat  remedy  is  supplemented 
in  this  state  by  the  lien  given  by  §  3.  Wheth- 
er the  lien  is  sufficiently  broad  to  cover  all 
contingent  losses  does  not  touch  the  right 
of  the  state  to  impose  the  tax. 
Our  conclusion  is  that  the  act  in  question 


violates  no  constitutional  provision,  and  that 
it  is  a  valid  enactment. 

The  order  of  the  District  Court  8ii3taining 
the  demurrer  is  accordingly  affirmed. 

All  concur. 


MINNESOTA  SUPREME  COURT. 


T.  B.  JANNEY  et  al.,  Respts., 

MIXNEAPOLIS    INDUSTRIAL    EXPOSI- 
TION 
and 

BARNARD   BROTHERS   &    COPE  et  al., 

Appte. 


.Minn ) 


*1.  Creditor*  of  «  eorpor«tIoii»  'vrlto 
are  also  directors,  are  not  debarred 
front  enforcing  the  eonstltntlonal 
liability  of  Its  stockholders  for  the  pay- 
ment of  their  debts.  Bat  they  must  In  such 
cues  be  held  to  strict  proof  of  their  debts 
and  of  their  own  good  faith  In  the  premises ; 
for,  if  their  debts  were  the  result  of  their 
own  wronsT  or  negligence,  they  cannot  be  per- 
mitted to  impose  a  liability  therefor  upon 
innocent  stockholders. 

3.  The  relation  of  directors  to  their 
corporation  is  essentially  a  fldnclary 
one,  and,  upon  sound  principles  of  public 
policy,  they  are,  as  a  general  rule.  Inhibited 
from  purchasing  for  their  own  benefit  the 
property  of  the  corporation,  very  much  as 
a  trustee  Is  disqualified  from  purchasing  for 
his  own  advantage  the  property  of  his  cestui 
(tue  trust.  But  where  the  title,  possession, 
and  control  of  all  of  the  property  of  the  cor- 
poration are  in  an  assignee  or  receiver,  who 
by  order  of  the  court,  and  subject  to  its  ap- 
proval, offers  the  property  at  public  sale,  a 
director  who   has  Interests  to  protect  may, 

'Headnotes  by  Start,  Ch.  J. 


in  good  faith,  purchase  at  such  sale  the  prop- 
erty for  his  sole  benefit.  The  transaction, 
however,  will  be  jealously  scrutinized  by  the 
court. 
8.  The  facts  found  by  the  trial  court 
considered,  and  held  that  they  sustain  its 
conclusion  to  the  effect  that  the  plaintiffs 
did  not  violate  their  duties  as  directors  of 
the  defendant  corporation  in  purchasing  Its 
property  at  a  public  sale  by  Its  assignee  in 
Insolvency  subject  to  the  approval  of  the 
court. 

(May  25,  1900.) 

APPEAL  by  defendant  stockholders  in  the 
defendant  corporation  from  an  order  of 
the  District  Court  for  Hennepin  County  de- 
nying a  new  trial  after  verdict  in  favor  of 
plaintiffs  in  an  action  to  enforce  their  statu- 
tory liability  for  debts  of  the  corporation. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hale  A  Montgomery,  for  ap- 
pellanfts : 

The  corporation  was  not  dissolved  because 
of  the  assignment  made  for  the  benefit  of 
the  creditors,  nor  did  such  assignment  re- 
lease the  plaintiffs  from  their  office  or  duties 
as  directors. 

Morawetz,  Priv.  Corp.  §  636;  5  Thomp. 
Corp.  §  6582;  Second  Nat.  Bank  v.  New 
York  Silk  Mfg.  Oo.  11  Fed.  Rep.  632;  Minn. 
Gen.  Stat.  §  3405. 

The  corporation,  by  virtue  of  the  assign- 
ment, did  not  devest  itself  of  all  interest  in 
the  property  assigned. 


>'otb. — Right  of  directors,  who  are  also  credit- 
Oft  of  a  corporation,  to  enforce  for  their  bene- 
^t  the  liability  of  stockholders  to  creditors. 

There  are  bat  few  cases  In  point,  other  than 
those  cited  In  the  opinion  in  the  principal  case. 

The  case  of  McDowall  v.  Sheehan,  129  N.  Y. 
t^OO.  29  N.  E.  299,  cited  In  that  opinion  as  op- 
posed to  the  conclusion  there  reached,  is  clear- 
ly distinguishable  from  the  principal  case  by 
reason  of  the  difference  In  the  nature  of  the  lia- 
bility involved.  The  New  York  case  was  based 
'ipon  a  statute  which  provides  that  the  stock- 
holders shall  be  severally  liable  to  creditors 
'0  an  amount  equa!  to  the  amount  of  stock 
held  by  them  respectively,  for  all  debts  and  con- 
tracts made  by  the  corporation  until  the  whole 
anwant  of  the  capital  stock  shall  have  been  paid 
in.  and  a  certificate  thereof  made  and  recorded. 
The  court  held  that  the  words  "creditors  of  the 
company"  did  not  include  a  creditor  who  was 
alio  a  director.  The  decision  was  Influenced 
^  the  belief  of  the  court  that  the  framers  of 
^be  Constitution,  in  providing  that  "dues  from 
rarporatlons  shall  be  secured  by  such  indlvid- 
^  liabliity  of  the  corporators,  and  other 
3i«an8  as  may  be  prescribed  by  law,"  and  the 
legislature  in  enacting  the  provision  in  ques- 
tion. Intended  to  protect  outside  creditors,  who 


are  generally  Ignorant  of  the  precise  financial 
condition  of  the  corporation,  and  not  directors 
who  know  the  corporation's  condition,  who  cre- 
ate Its  debts  and  can  generally  protect  them- 
selves, if  creditors,  before  disaster  overtakes 
them. 

It  will  be  observed  that,  although  the  liabil- 
ity created  by  that  statutory  provision  has  been 
held  by  BMash  v.  Conn,  109  U.  S.  371,  27  L.  ed. 
066,  3  Sup.  Ct.  Rep.  263,  not  to  be  In  the  nature 
of  a  penalty,  but  founded  on  a  contract  between 
the  stockholders  and  the  creditors  of  the  com- 
pany, yet  the  liability  is  contingent  upon  the 
failure  to  pay  in  the  capital  stock  and  file  a 
certificate  thereof,  and  does  not  attach  to  the 
stockholder  merely  because  he  is  a  stockholder. 
The  liability  Involved  in  the  principal  case, 
however,  as  well  as  that  involved  In  Oswald  v. 
Minneapolis  Times  Co.  GO  Minn.  249,  68  N.  W. 
15,  is  based  upon  a  constitutional  provision  de- 
claring that  each  stockholder  shall  be  liable  to 
the  amount  of  stock  held  or  owned  by  him  ;  and 
this  liability  Is  not  contingent  upon  any  default 
or  dereliction  on  the  part  of  the  corporation, 
its  officers  or  stockholders,  but  Is  absolute.  This 
being  the  case,  the  reasoning  of  the  court  In 
McDowall  V.  Sheehan,  129  N.  Y.  200,  29  N.  E. 
299,  supra.  Is  not  applicable. 

Thacher  v.   King,  166  Mass.  490,  81  N.  B. 
18 
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King  v.  Remington,  36  Minn.  15,  29  N.  W. 
352. 

It  is  no  excuse  that  the  purchase  was  made 
at  public  sale,  and  that  there  were  no  other 
bidders,  and  so  the  plaintiffs  bid  the  prop- 
erty in  for  one  fourth  of  its  actual  value. 
They  were  under  no  obligation  to  bid,  and  it 
does  not  follow  that  if  they  had  not  done  so 
it  could  not  have  been  disposed  of  at  some 
future  time  for  something  near  its  real 
value. 

Fulton  V.  Whitney,  66  N.  Y.  548 ;  King  v. 
Remington,  36  Minn.  25,  29  N.  W.  352;  3 
Thomp.  Corp.  §  4071 ;  2  Cook,  Stock,  Stock- 
holders &  Corp.  Law,  3d  ed.  §  653. 

The  plaintiff's  title  to  the  property  in 
question  being  at  best  only  conditional,  hold- 
ing it  in  trust  for  the  benefit  of  the  stock- 
holders, it  was  the  duty  of  the  trial  court  to 
have  ordered  a  resale  or  to  have  applied  the 
difference  between  the  value  of  the  property 
as  found  by  the  court  and  the  amount  paid 
therefor  at  the  assignee's  sale. 

Merchants'  Nat.  Bank  v.  BcUley  Mfg.  Oo, 
34  Minn.  323,  25  N.  W.  639;  Arthur  v.  Wil- 
liu8,  44  Minn.  412,  46  N.  W.  851 ;  Ew  parte 
Hughes,  6  Ves.  Jr.  617. 

Where  debts  exceed  the  capital,  a  director, 
who  is  a  creditor,  cannot  share  with  other 
creditors  who  are  not  directors,  in  the 
amount  which  he,  or  he  and  other  directors, 
may  be  compelled  to  pay  towards  the  d^ts 
in  consequence  of  such  excess. 

Thacher  v.  King,  166  Mass.  490,  31  N.  E. 
648;  Easterly  v.  Barher,  65  N.  Y.  252;  Knox 
V.  Baldwin,  80  N.  Y.  610. 

Messrs,  Haynes  ft  Chase,  also  for  appel- 
lants: 

The  rule  laid  down  in  McDowail  v.  Shee- 
han,  129  N.  Y.  200,  29  N.  E.  299,  is  still  a 
law  in  this  country,  notwithstanding  the  de- 
cision in  Osujaid  v.  Minneapolis  Ttmes  06, 
65  Minn.  249,  68  N.  W.  15. 

Messrs.  Koon,  Whelan,  ft  Bennett, 
James  H.  Giddinss*  Rnssell,  Cray,  ft 
Jamison,  William  H.  Enatis,  Bardwell,  i 


Beeman,  ft  Weeks,  Weed  Mnnro* 
Woods,  Kinsman,  ft  Wallace,  Charles 
M.  Drew,  Cross,  Hioks,  Carleton,  ft 
Cross,  F.  B.  Dodse,  Davenport,  ft 
Thian,  Edward  C.  Gale,  A.  D.  Polk,  BL 
M.  Famham,  Ell  Torrance,  Sam  M. 
Davis,  R.  M.  Babeook,  W.  F.  Booth, 
Fred  W.  Reed,  D.  M.  Soribner,  C.  B. 
Ifoonard,  and  Davis  ft  Pierce,  also  ap- 
peared for  appellants. 

Messrs.  Hahn,  Belden,  ft  Hawley,  for 
respondents : 

A  director  of  a  corporation  can  in  good 
faith  become  its  creditor,  and  as  such  di- 
rector-creditor purchase  corporate  assets  at 
a  bona  fide  judicial  sale  for  the  purpose  of 
protecting  his  interests  as  such  creditor. 

TtDin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  ed.  329;  Salt  marsh  v.  Spaulding, 
147  Mass.  224,  17  N.  E.  316;  Jones  v.  Hale, 
32  Or.  465,  52  Pac.  311;  Lucas  v.  Friant,  111 
Mich.  426,  69  N.  W.  735;  8t.  Joe  d  M.  F. 
Oonsol.  Min.  Oo.  v.  First  Nat.  Bank,  10  Colo. 
App.  339,  50  Pac.  1055 ;  Preston  v.  Loughran^ 
58  Hun,  214,  12  N.  Y.  Supp.  313;  Harts  v. 
Brown,  77  111.  226;  3  Thomp.  Corp.  §  4068. 

This  court  has  held  squarely  that  a  di- 
rector may  become  a  creditor'  of  a  corpora- 
tion. 

Deane  v.  Hodge,  35  Minn.  146,  59  Am.  Rep. 
321,  27  N.  W.  917;  Oswald  v.  Minneapolis 
Times  Oo.  65  Minn.  249,  6^  N.  W.  15; 
Mohr  V.  Minnesota  Elevator  Oo.  40  Minn. 
343,  41  N.  W.  1074. 

If  the  right  is  conceded  to  a  director  of 
becoming^  a  creditor  of  the  corporation,  and 
of  taking  security  for  his  debt,  then  it  must 
be  conceded,  on  parallel  grounds,  that  he  has 
the  same  right  to  protect  his  interests,  by 
buying  at  a  judicial  sale  or  otherwise,  vrhich 
any  other  creditor  has. 
3  Thomp.  Corp.  §  4074. 
A  deed  of  assignment  under  the  act  of 
1881  gives  creditors  all  the  rights  of  an 
equitable  attachment  as  of  the  date  when  the 


04S,  also  cited  in  the  opinion,  was  a  suit  to  en- 
force the  liability  of  directors,  not  stockholders, 
nnder  a  statute  providing  that  the  oflScers  of 
the  corporation  shall  be  jointly  and  severally 
liable  for  its  debts  where  the  debts  exceed  the 
capital  stock.  The  court  held  that  a  director 
who  was  also  a  creditor  could  not  share  with 
other  creditors  who  were  not  directors  In  the 
proceeds  realized  from  enforcing  this  liability. 
Here,  too,  the  liability  is  contingent :  and  the 
reasoning  of  the  court  is  very  similar  to  that 
of  the  court  In  McDowall  v.  Shechan,  129  N.  Y. 
200,  29  N.  E.  299.  supra. 

Walton  V.  Ffake,  9  Mo.  App.  595,  Appx.,  and 
Franklin  v.  Menown,  10  Mo.  App.  670.  denied 
the  right  of  a  director  of  a  corporation,  who 
was  also  a  creditor,  to  enforce  the  liability  of 
stockholders  on  their  unpaid  subscription ;  but. 
In  the  former  case,  the  director  before  he  be- 
came a  creditor  had  participated  In  proceedings 
by  the  board  of  directors  Improperly  releasing 
the  stockholders  from  a  portion  of  their  sub- 
scriptions, and  the  court  held  that  he  was  es- 
topped from  asserting  that  he  gave  the  corpora- 
tion credit  on  the  faith  that  the  subscriptions 
were  unpaid.  In  the  latter  case  the  court 
found  that  the  director  was  Indebted  to  the  cor- 
poration In  a  sum  exceeding  its  indebtedness  I 
to  him.  ' 
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Weber  v.  FIckey,  52  Md.  500,  held  that  the 
failure  to  comply  with  a  statement  requlrins 
the  president  and  directors  of  a  corporation  to 
keep  correct  accounts  and  annually  prepare  a 
statement  of  the  affairs  of  the  corporation  to 
be  certified  by  the  president  and  secretary  and 
submitted  at  the  annual  meeting  of  the  stock- 
holdera  even  if  entirely  due  to  the  fanit  of 
the  president,  could  not  defeat  an  action  by 
him  to  enforce  the  statutory  liability  of  the 
stockholders  for  a  Judgment  recovered  by  him 
against  the  corporation. 

In  applying  analogies  drawn  from  cases  in- 
volving the  right  of  a  stockholder  who  Is  also 
a  creditor  to  enforce  the  liability  of  other  stock- 
hoi  dera  care  must  be  taken  to  discriminate 
between  decisions  upon  the  substantive  right 
of  such  a  stockholder  to  participate  In  the  pro- 
ceeds realized  by  the  enforcement  of  such  lia- 
bility and  those  upon  the  question  as  to  the 
particular  remedy  or  procedure  available  to 
him.  It  is  obvious  that  there  may  be  dllBcnl- 
ties  In  the  way  of  a  creditor,  who  Is  also  a  di- 
rector or  stockholder,  availing  himself  of  the 
remedies  open  to  other  creditors  even  when  his 
right,  through  proper  and  appropriate  proceed- 
ings, to  participate  as  a  creditor  in  such  pro- 
ceeds, is  not  denied.  G.  H.  P. 
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assigninent  takes  effect  or  beoomee  oper- 
ative. 

Gridley  v.  Myers,  73  Minn.  308,  76  N.  W. 
41 ;  Fanners'  Loan  d  T.  Co.  v.  Minneapolis 
Engine  d  Mach,  Works,  35  Minn.  543,  29  N. 
W.349. 

A  person  who  is  a  creditor  of  an  insolTent 
corporation  is  not  deprived  of  any  of  his 
rignts  as  creditor  by  the  fact  that  he  also 
occupies  the  position  of  director  of  tlie  com- 
pany. 

2  Morawetz,  Priv.  Corp.  §  787. 

At  4  be  time  that  this  sale  was  made,  and 
for  nearly  one  year  prior  thereto,  the  as- 
signee held  the  legal  title  to  this  property 
and  all  the  equitable  interest  of  the  corpora- 
tion in  respect  to  the  same. 

Langdon  v.  Thompson,  25  Minn.  509. 

The  assignee  actal  as  the  agent  of  the 
nmrt  in  sSling  the  property,  and  simply 
obeyed  its  orders,  made  in  accordance  with 
powers  conferred  by  the  statute  regulating 
assignments  for  the  benefit  of  creditors. 

Dreshach  v.  Stein,  41  Ohio  St.  70. 

It  was  the  court  that  initiated,  directed, 
and  controlled  this  sale,  and  put  its  seal  of 
approval  upon  it  after  it  was  made. 

Thomas  Mfg.  Co.  v.  Drew,  69  Minn.  69,  71 
N.  W.  921 ;  Barher  v.  Botoen,  47  Minn.  118, 
49  N.  W.  684;  Allen  v.  Oillette,  127  U.  S. 
589,  32  L.  ed.  271,  8  Sup.  Ct.  Rep.  1331. 

A  trustee  may  purchase  the  trust  prop- 
erty at  a  judicial  sale  brought  about  by  a 
third  party,  which  he  had  taken  no  part  in 
procuring,  and  over  which  he  could  not  have 
bad  control. 

WUson  V.  Brookshire,  126  Ind.  497,  9  L. 
R.  A.  792,  25  N.  E.  131 ;  McKittrick  v.  Ar- 
hiHsas  C.  R.  Co.  152  U.  S.  473,  38  L.  ed.  518, 
14  Sup.  Ct.  Rep.  661 ;  Erskine  v.  De  la  Bourn, 
3  Tex.  417,  49  Am.  Dec  751 ;  Howards  ▼. 
Dam,  6  Tex.  174;  Scott  v.  Mann,  33  Tex. 
725;  Qoodgame  v.  Rushing,  35  Tex.  722; 
Pmny  v.  Jackson,  85  Ala.  67,  4  So.  720; 
Fx^k  T.  Sarher,  6  Watts  &  S.  18. 

If  this  be  true  of  a  trustee  in  whom  the 
title  to  the  property  to  be  sold  is  vested  at 
the  time  of  the  sale,  a  fortiori  is  it  true  of 
a  single  director  out  of  twenty-five  when  the 
title  and  all  legal  and  equitable  interest 
are  vested  in  the  trustee  who  makes  the  sale, 
and  not  in  such  director  or  his  cestui  que 
trust. 

Ckorpenning's  Appeal,  32  Pa.  325,  72  Am. 
Dec.  789 ;  Lusk*s  Ap^al.  108  Pa.  152. 

Where  a  duty  claimed  to  be  cast  upon  a 
director  is  no  other  or  different  from  that 
eqnally  resting  upon  a  stockholder,  and 
wncre  the  power  oi  the  stockholder  to  in- 
floence  or  effect  a  given  result  is  equally  as 
potent  as  that  of  the  director,  and  the  stock- 
nolder  has  all  the  knowledge  that  the  di- 
rector has,  and  is  on  the  ground  where  he 
can  exercise  his  right  as  well  as  the  director, 
the  director  cannot  be  held  as  sustaining  to 
the  transaction  any  relation  more  sacred  or 
disqualifying  than  that  of  the  stockholder. 

Re  Mahon  Coal  d  Qypsum  Co.  27  N.  S. 
305. 

There  is  a  difference  in  the  situation  be- 
tween an  active  trustee  under  deed,  contract, 
or  will  and  a  director  of  a  corporation. 

Knox  V.  Gye,  L.  R.  6  H.  L.  656;  Smith  v. 
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Anderson,  L.  R.  15  Ch.  Div.  275;  Re  Faure 
Electric  Accumulator  Co.  L.  R.  40  Ch.  Div. 
160;  Jones  v.  Morrison,  31  Minn.  140,  16  N. 
W.  864;  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  Am.  Dec.  156. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  under  chapter 
76,  Gen.  Stat.  1894,  by  the  creditors  of  the 
defendant  corporation,  to  enforce  the  stock- 
holders' liability  for  its  debts.  The  trial 
court  made  its  findings  of  fact  and  conclu- 
sions of  law  ordering  judgment  against  all 
of  the  defendants.  The  appellants  appealed 
from  an  order  denying  their  motion  for  a 
new  trial.  There  is  no  settled  case  or  bill  of 
exceptions,  and  the  general  question  to  be 
here  determined  is  whether  tne  conclusions 
of  law  of  the  trial  court  are  justified  by  the 
facts  found.  The  here  essential  facts  are 
these:  The  defendant  the  Minneapolis  In- 
dustrial Exposition  is  and  has  been  a  cor- 
poration since  November  6,  1885.  The  man- 
agement of  its  affairs  was  vested  in  a  board 
01  twenty-five  directors.  The  plaintiffs  Jan- 
ney  and  Nelson  have  been  such  directors 
since  the  organization  of  the  corporation  to 
the  present  time;  the  plaintiff  Swift  has 
been  such  director  since  1890 ;  and  the  plain- 
tiff Donaldson  was  such  director  from  1890 
until  the  time  of  his  death,  in  1899.  Several 
of  the  appellanlts  were  also  directors  of  the 
corporation  at  the  time  of  the  sale  of  its 
property  here  in  question.  The  corporation 
oecame  hopelessly  insolvent,  and  on  June  20, 
1895,  duly  made  to  the  Minneapolis  Trust 
Company,  pursuant  to  the  insolvency  laws 
of  the  state,  an  assignment  for  the  benefit 
of  its  creditors.  Such  assignee  was  first,  by 
order  of  court,  directed  to  advertise  for  bids 
for  the  propeilty,  or  any  part  or  portion 
thereof,  so  assigned  to  it.  But  after  due  ad- 
vertisement and  effort  it  was  unable  to  effect 
any  sale  thereof,  except  as  to  two  certain  lots 
of  land  which  it  was  by  order  of  the  court 
directed  to  convey.  As  to  the  main  part  of 
the  property  so  assigned,  it  was  unable  to, 
and  did  not,  receive  any  bids.  Subsequently, 
by  the  order  of  the  court,  the  assignee  was 
authorized  to  advertise  and  sell  the  remain- 
ing asstts  and  property  so  assigned  to  it  at 
public  vendue  to  the  highest  bidder.  Ac- 
cordingly the  assignee  duly  advertised  and 
held  such  sale,  but  there  were  no  bidders  for 
the  property  or  any  part  thereof,  except  the 
plaintiff  Janney,  who  then  was,  either  in  his 
own  behalf  or  in  behalf  of  himself  and  the 
other  plaintiffs  herein,  a  bona  fide  creditor 
of  the  corporation  to  an  amount  exceeding 
$54,948.82.  The  claim  of  Janney  as  such 
creditor,  as  well  as  the  entire  claim  of  the 
plaintiffs,  amounting  in  the  aggregate  to  the 
further  sum  of  $26,905.32,  had  been,  prior  to 
the  sale,  duly  proved  in  the  insolvency  pro- 
ceedings, and  had  been  duly  allowed.  The 
plaintiff  Janney  at  such  sale,  in  order  to  pro- 
tect his  interests  and  the  interests  of  the 
plaintiffs,  did,  in  good  faith,  bid  for  the  prop- 
erty at  the  sale  the  sum  of  $25,100,  which 
sum  was  the  highest  and  the  only  sum  bid 
therefor.  The  assignee  duly  reported  the 
sale  to  the  court  for  confirmation  and  ap- 
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proval,  and  after  a  hearing  tbereon  it  was 
duly  confirmed  by  the  court,  and  the  as- 
signee ordered  to  convey  and  turn  over  to 
Janney  the  property  so  sold  to  him,  which 
was  done,  he  payii^  the  assignee  in  cash  the 
sum  of  $25,100.  The  sale  was  fairly  and 
lawfully  conducted,  and  the  amount  realized 
thereat  was  the  highest  sum  which  the  as- 
signee was  able  to  obtain  for  the  property. 
The  property  so  sold  to  the  plaintiffs  was, 
according  to  the  expert  testimony,  then 
worth  the  sum  of  $100,000.  The  answer  of 
the  appellants  shows  that  they  had  notice 
of  the  sale  and  transfer  of  the  property  to 
the  plaintiffs,  and  made  no  objections  there- 
to, because,  as  they  allied,  the  plaintiffs 
promised  that  after  they  acquired  the  prop- 
ertv  they  would  organize  a  new  corporation, 
and  transfer  the  property  to  it,  so  as  to 
liquidate  the  debts  of  the  defendant  corpo- 
ration. There  was,  however,  no  evidence  in 
this  case  tending  to  show  that  any  such 
affreemenit  was  ever  made  by  any  of  the 
plaintiffs;  but  Janney,  shortly  after  he  so 
purchased  the  property,  tendered  and  offered 
the  stockholders  of  tne  defendant  corpora- 
tion, by  notice  duly  given  to  them,  that,  if 
they  desired  and  would  subscribe  for  stodc 
in  a  new  corporation  to  be  formed  for  the 
purpose  of  taking  the  property  so  purchased 
by  him  to  an  amount  neces6ary  to  liquidate 
the  indebtedness  against  the  corporation,  he 
would  cause  the  corporation  to  be  organized, 
and  transfer  to  it  the  property  so  purchased 
by  him.  Only  an  insignificant  number  of  the 
defendant  stockholders  herein  expressed  any 
willingness  to  subscribe  to  the  stock  or  to 
avail  themselves  of  the  proposition,  and 
stock  in  the  proposed  corporation  to  the 
amount  of  about  $12,000  and  no  more  was' 
subscribed.  It  was  nearly  a  year  after  the 
sale  of  the  property  to  the  plaintiffs  that 
the  appellants  first  objected  to  the  sale,  when 
they  did  so  in  their  answer  herein,  and  asked 
that  the  plaintiffs  be  charged  with,  and  be 
required  to  account  for,  the  difference  be- 
tween the  purchase  price  paid  by  the  plain- 
tiffs for  the  property  and  its  value.  Their 
answer  also  prayed  for  general  relief.  The 
trial  court  did  not  find  that  if  a  resale  of  the 
property  was  ordered  it  would  bring  an  in- 
creased price,  or  that  there  was  any  reason- 
able probability  that  such  would  be  the  case, 
other  than  may  be  inferred,  if  at  all,  from 
the  value  of  the  property  as  found  by  the 
court. 

1.  The  claim  of  the  appellants  first  to  be 
considered  is  that,  the  plaintiffs  being  di- 
rectors at  the  present  time,  and  such  when 
their  debts  were  contracted,  they  cannot  re- 
cover in  this  action  against  the  stockholders 
of  the  corporation;  hence  the  trial  court's 
findings  of  fact  do  not  sustain  its  conclu- 
sions of  law.  Or,  in  other  words,  that  a 
director  creditor  of  a  corporation  is  debarred 
from  enforcing  the  constitutional  liability 
of  its  stockholders  for  the  payment  of  his 
debt.  Directors  must  in  Bucti  cases  be  held 
to  strict  proof  of  the  existence  of  their  debts 
against  the  corporation,  and  of  their  own 
good  faith  in  the  premises ;  for,  if  their  debts 
were  the  result  of  their  own  wrong  or  neg- 
ligence in  the  management  of  the  affairs  of 
50  L.  H.  A. 


the  corporation,  upon  the  most  obvious  prin- 
ciples of  equity  they  cannot  be  permitted  to 
impose  a  liability  therefor  upon  innocent 
stockholders.  The  cases  cited  by  appellants' 
counsel  {McDowall  v.  Sheehan,  129  N.  Y. 
200,  29  N.  E.  299,  and  Thacher  v.  King,  156 
Mass.  490,  31  N.  E.  648)  not  only  sustain 
this  proposition,  but  seem,  especially  the 
first  one,  to  sustain  the  claim  of  appellants 
as  to  the  right  of  a  director  creditor  to  en- 
force the  st^ikholders'  liability  for  the  debts 
of  the  corporation.  But,  were  the  question 
an  open  one  in  this  state,  we  would  not  be 
disposed  to  go  to  this  extent;  for  where,  as 
in  this  case,  a  director  in  good  faith  ad- 
vances money  "to  supply  the  ripe  wanta" 
and  legitimate  necessities  of  the  corporation, 
he  becomes  its  lawful  creditor,  and  justly 
entitled  to  the  same  remedies  as  other  cred- 
itors have.  Neither  the  consti'tutional  pro- 
vision (§  3,  art.  10)  imposing  the  liability 
of  stockholders  for  the  debts  of  the  corpora- 
tion, nor  considerations  of  public  policy,  re- 
quire or  justify  a  different  rule.  Oswald  v. 
Minneapolis  Times  Co.  65  Minn.  249,  68  N. 
W.  15.  The  plaintiff  in  the  caae  cited  was  a 
director,  and  the  defendants  urged  the  same 
claim  that  is  made  hv  the  defendants  in  this 
case,  but  it  was  held  that  the  plaintiff  was 
entitled  to  enforce  the  stockholders'  liabil- 
ity. 

2.  The  appellants  further  claim  that,  even 
if  it  be  conceded  that  plaintiffs  may  enforce 
the  stockholders'  liability  for  the  payment 
of  their  debts  against  the  corporation,  still 
the  trial  court  erred  in  its  conclusions  of 
law,  for  the  reason  that  the  court,  upon  the 
facts  found,  ought  to  have  ordered  a  resale 
of  the  property  at  an  upward  bid  above  the 
amount  paid  by  the  plaintiffs,  or  applied 
pro  tanto  upon  their  debts  against  the  cor- 
poration the  difference  between  the  amount 
they  paid  for  the  property  and  its  value  as 
found  by  the  court.  This  conclusion  rests 
upon  the  assumption  that  in  purchasing  the 
property  at  the  assignee's  sale,  pursuant  to 
the  order  of  the  court,  the  plaintiffs  violated 
their  duties  as  directors.  If  the  premises 
are  correct,  the  conclusion  would  seem  to 
follow  that  the  stockholders  are  entitled  to 
some  relief  if  not  guilty  of  laches.  But  are 
the  premises  correct?  This  question  must 
be  answered  from  a  consideration  of  the  spe- 
cial facts  of  this  ease  with  reference  to  the 
general  principles  of  law  applicable  to  the 
rights,  duties,  and  disabilities  of  directors 
of  a  corporation.  The  relation  between  a 
corporation  and  its  directors  is  that  of  prin- 
cipal and  managing  agents.  They  are  not 
trustees  in  the  sense  of  holding  the  legal  title 
to  any  of  its  property  for  its  benefit,  or  that 
of  its  stockholders  of  its  creditors.  Still,  the 
relation  is  essentially  a  fiduciary  one,  and 
upon  sound  principles  of  public  policy  di- 
rectors are  inhibited,  as  a  general  rule,*  from 
purchasing  for  their  own  oenefit  the  prop- 
erty of  the  corporation,  very  much  as  a  trus- 
tee is  disqualified  from  purchasing  for  his 
own  advantage  the  property  of  his  cestui  que 
trust.  This  proposition,  upon  principle  and 
authority,  is  unqnestionably  the  law.  Bea^h 
V.  Miller  (III.)  17  Am.  St.  Rep.  298,  notes; 
8  Thomp.  Ck>rp.  S  4071;  2  Cook,  Stock,  Stock- 
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liolden  &  Corp.  Law,  i  653.  It  is,  however, 
equally  clear  upon  principle  that  where  the 
l^al  title  and  control  of  all  of  the  property 
of  a  corporation  is  vested  in  an  assignee  or 
receiver,  in  trust  for  the  benefit  of  its  cred- 
itors, and  the  court  orders  the  property  sold 
for  the  purposes  of  the  trust,  a  director  cred- 
itor, having  interests  to  protect,  may  in  good 
ikith  purchase  the  property  at  such  sale,  and 
icquire  thereby  the  absolute  title  thereto. 
Espeeially  is  this  so  where  there  are  other 
active  directors,  and  the  sale  is  made  sub- 
ject to  confirmation  by  the  court,  and  is  ap- 
prored  by  it.  But  in  all  such  cases  the  di- 
rector must  act  in  the  utmost  good  faith, 
for  the  transaction  will  be  jealously  scrutin- 
ized. 1  Morawetz,  Priv.  Corp-  §  527;  3 
Thomp.  Corp.  Sl  4068,  4074;  Barber  v.  Bow- 
en,  47  Minn.  118,  49  N.  W.  684;  Twin-IAck 
Oa  Co,  V.  Marhury,  91  U.  S-  587,  23  L.  ed. 
828;  Lusk'8  Appeal,  108  Pa.  152.  The  faets 
of  ihis  case  bring  it  within  the  exception  to 
the  general  rule  that  directors  cannot  pur- 
chase the  property  of  the  corporation  for 
their  own  benefit.  The  title,  possession,  and 
oontrol  of  the  property  were  in  the  hands  of 
an  officer  of  the  court  (the  assignee),  and 


had  been  for  nearly  a  year  prior  to  the  sale. 
The  sale  was  made  by  direction  of  the  court, 
and  subject  to  its  confirmation.  The  plain- 
tiffs had  no  oontrol  over  the  property  or  the 
assignee,  who  was  the  representative  of  the 
corporation,  its  creditors,  and  its  stockhold- 
ers. They  had  no  power  to  prevent  or  oon- 
trol the  sale,  which  was  a  judicial  one, 
brought  about  by  the  court  through  its  offi- 
cer. They  had  material  interests  to  protect 
by  bidding  at  the  sale.  They  purchased  in 
good  faith,  at  the  best  price  obtainable.  The 
appellants  had  notice  of  the  sale,  and  did  not 
object  thereto  until  long  afterwards.  See 
Tinkus  V.  Minnea/polis  Linen  MillSf  65  Minn. 
40,  67  N.  W.  643.  The  sale  was  fairly  con- 
ducted, and  was  confirmed  by  the  court. 
There  were  twenty-one  directors  at  the  time 
besides  the  plaintiffs. 

These  facts  justify  the  conclusion  of  the 
trial  court  to  the  effect  that  the  plaintiffs, 
in  purchasing  the  property  to  protect  their 
own  interests,  did  not  violate  their  duties  to 
the  corporation.  The  facts  found  by  the 
court  justify  its  conclusions  of  law. 

Order  affirmed. 
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^    J.  Thomas  BROWN 

17. 

CUMBERLAND  TELEPHONE  AND  TELE- 
GRAPH  COMPANY,  Plff.  in  Err. 


( 


,Tenn. 


) 


1.  An  airreemeiftt  liy  tbe  Avent  of  a 
telepltoite  comiiany  to  deliver  m  mea- 
■ase  at  Its  destination,  tn  consideration  of 
an  extra  charge.  Is  binding  on  the  company, 
notwithstanding  Instnictlons  prohibiting  the 
B««nt8  from  making  Buch  contracts,  where, 
with  the  knowledge  of  the  company,  its 
agents  habitually  disregard  the  Instructions 
and  make  aucb  contracts. 

I*  A  tel«plione  eompany's  aarent  Trlaoae 
dmty  it  in  to  deliver  a  meaaave  calling 
a  man  home  has  no  right  to  assume,  as  a 
reaaon  for  delay  In  dellTerlng  it,  that  he  will 
trarel  only  by  train,  on  which  he  cannot 
Btart  nntll  the  next  day,  when  there  is  an- 
otber  mode  of  conveyance  that  he  may  choose 
to  adopt. 

S.  Am  limtrtictlon  tliat  a  man  could,  by 
reaaonablte  dlliirence,  have  readied 
fcome  before  bis  daughter's  death,  if  a  mea- 
nge  had  been  promptly  delivered,  without 
adding  that  he  would  have  done  so.  Is  er- 
roneous In  an  action  for  damages  for  delay 
in  delivering  the  message. 

(Jannary   20.   1900.) 

ERROR  to  the  Circuit  Court  for  David- 
son  County  to  r^iew    a   judgment   in 

yfrrz. — For  power  of  agent  to  make  con- 
tncts  as  to  sending  or  delivering  messages,  sec 
Ctriand  v.  Western  U.  Teleg.  Co.  (Mich.)  43 
L.  R.  A.  290 ;  also  McPeek  v.  Western  U.  Teleg. 
Co.  (Iowa)  43  L.  R.  A.  214. 
»LR.  A. 


favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  delay  in  delivering  a 
telephone  message.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Vertrees  ft  Vertrees  and  Hill 
MoAliater  for  plaintiff  in  error. 

Messrs.  Ftrmaii  Sntitli  and  Doufflaa 
Wikle,  for  defendant  in  error: 

There  was  ample  evidence  for  the  jury  to 
find  an  apparent  authority  to  bind  the  com- 
pany, and  this  notwithstanding  the  nature 
of  the  business  of  a  telephone  company. 

Southwestern  Teleg.  d  Teleph.  Oo.  v.  Dale 
(Tex.  Civ.  App.)  27  S.  W.  1069;  MoBride 
V.  Sunset  Telephone  Co.  96  Fed.  Rep.  81. 

The  message  was  one  which  disclosed  upcn 
its  face  that  immediate  delivery  should  have 
been  made. 

Western  U.  Teleg.  Co.  ▼.  Wilson  (Tex. 
Civ.  App.)  51  S.  W.  521;  MoPeek  v.  West- 
ern U.  Teleq.  Co.  107  Iowa,  356,  43  L.  R.  A. 
214,  78  N.  W.  63. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

The  Cumberland  Telephone  Company  ap- 
peals in  error  from  a  judgment  for  $500  re- 
covered against  it  by  J.  T.  Brown  for  negli- 
gent delay  in  the  delivery  of  a  message. 
Brown  was  a  resident  of  the  city  of  Nash- 
ville, but  was  temporarily  at  Hickman,  a 
small  village  about  58  miles  from  Nashville, 
and  2  miles  beyond  Gordonsville.  The  tele- 
phone company,  had  an  ofiice  at  Nashville, 
and  one  at  Gordonsville,  but  none  at  Hick- 
man. In  the  afternoon  of  September  16, 
1807,  Brown's  son  went  into  the  office  at 
Nashville,  and  stated  to  the  operator  there 
that  he  had  an  important  message  for  his 
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father,  at  Hickman.  The  operator  called 
the  company's  agent  at  Gordonsville,  and 
put  the  son  in  communication  with  him. 
The  son,  availing  himself  of  the  instrument 
and  connection  thus  afforded,  communicated 
his  message  to  the  Gordonsville  agent,  who 
agreed  to  deliver  it  at  Hickman;  and  there- 
upon, according  to  the  usual  custom,  the 
Nashville  agent  demanded  and  received  65 
cents  in  payment  of  total  charges,  heing  25 
cents  for  the  transmission  of  the  message  to 
Gordonsville,  and  40  cents  for  its  delivery 
at  Hickman.  The  message,  aa  written  by 
the  agent  at  Gordonsville,  was  as  follows: 

Nashville,  Tennessee,  9/16/97. 
Mr.  J.  Thomas  Brown,  Hickman,  Tennes- 
see: 

Ck>me  home  immediately.  Your  daughter 
is  dangerously  ill. 

[Signed]  Tom  Brown- 

Though  received  at  Gordonsville  at  5:15 
p.  M.  of  that  day,  and  so  marked  on  its  face, 
the  message  was  not  delivered  until  about 
8  or  8 :  30  a.  m.  the  next  day,  which  was  near- 
ly fifteen  hours  after  the  agent  got  it,  and 
some  five  hours  after  the  sendee's  daughter's 
death,  of  which  he  learned  thirty  minutes 
later  through  another  m^sage  transmitted 
over  the  same  line,  and  likewise  delivered 
at  Hickman.  The  company  virtually  con- 
cedes the  foregoing  facts,  but,  nevertheless, 
denies  its  liability  in  this  case,  upon  the 
ground  that  it  had  instructed  its  operator 
not  to  receive  messages  from  anyone,  to  be 
by  any  agent  of  the  company  delivered  to 
the  sendee,  and  that  the  undertaking  of  the 
Gordonsville  operator  to  deliver  this  mes- 
sage at  Hickman  was  therefore  without  au- 
thority, and  not  binding  on  his  principal. 
It  was  in  relation  to  this  phase  of  the  case 
that  the  trial  judge  gave  the  charge  against 
which  the  first  assignment  of  error  in  this 
court  is  dire(sted.  That  charge  is  in  this 
language,  namely:  "In  the  opinion  of  the 
court,  this  instruction  to  employees  is  of 
little  consequence,  under  the  conceded  facts 
of  this  case.  If  the  company  knowingly 
permitted  its  employees,  over  its  own  wires, 
to  make  such  arrangements  with  customers, 
ascertained  from  such  employees  the  cost  of 
delivery  beyond  the  terminus  of  the  line, 
and  there  collected  from  the  customer  com- 
pensation for  the  entire  work,  then  the  fact 
that,  under  its  arrangement  with  its  distant 
operators,  they  were  to  receive  the  pay  for 
the  delivery  beyond  the  terminus,  could 
make  no  difference  so  far  as  the  customer 
was  concerned;  and  the  negligence  of  such 
operator,  if  proved,  would  be  the  negligence 
of  the  company  itself."  We  are  not  able  to 
perceive  any  error  in  this  charge,  but.  on 
the  contrary,  we  regard  it  as  entirely  sound. 
No  instruction  of  the  company  to  its  opera- 
tors, however  formal  and  peremptory, 
could  prejudice  the  relation  of  a  customer, 
if  it  knowingly  permitted  those  agents  to 
conduct  its  affairs  upon  a  plan  in  direct  con- 
flict with  that  instruction.  The  course  of 
business  actually  pursued  by  the  company's 
agents  with  its  knowledge  is  the  proper  and 
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legal  criterion  of  its  responsibility  to  its 
customers.  As  to  the  public,  its  legal  re- 
lation is  that  indicated  by  its  recognized 
course  of  business,  so  long  as  the  latter  does 
not  contravene  some  rule  of  positive  law  or 
sound  public  policy.  The  habitual  breadi 
and  disregard  of  the  instruction  by  the 
operators  of  the  comjtany,  with  its  knowl- 
edge, amounts  to  a  practical  abrogation  of 
the  instruction.  {Louisville  &  N.  R.  Co.  v« 
Reagan,  96  Tenn.  129,  140,  33  S.  W.  1050), 
and  makes  the  status  of  the  company  that 
which  its  real  course  of  business  imports. 
This  is  equally  true  though  the  company 
was  not  lx>und  in  the  first  instance  to  re- 
ceive and  deliver  messages  at  all,  but  only 
to  furnish  suitable  instrumentalities  for 
verbal  communication  between  separated 
members  of  the  public;  for  it  had  the  legal 
power  to  assume  the  additional  duty,  and 
could  do  so  as  well  in  the  manner  indicated 
as  by  the  promulgation  of  formal  notice  of 
such  purpose.  Nor  is  it  of  any  legal  conse- 
quence in  the  present  case  that  the  Nash- 
ville operator  may  have  testified  that  he 
told  the  sender  of  this  message  that  the  com- 
pany would  not  undertake  to  deliver  it, 
since  he  concedes  that  he  furnished  the  con- 
nection-with  the  express  understanding  that 
the  Gordonsville  operator  was  to  be  re- 
quested to  deliver  it,  and  with  the  assur- 
ance that  he  would  do  whatever  he  agreed 
to  do  about  it,  and,  after  the  arrangement 
was  consummated,  collected  the  clp^rges  for 
delivery,  as  well  as  for  tolls,  and  turned  the 
same  into  the  treasury  of  the  company.  The 
formal  statement  that  the  company  would 
not  undertake  to  deliver  the  message,  if 
made,  must  go  for  nothing,  in  the  face  of  the 
undisputed  facte,  which  show  that  it  did 
in  reality,  and  according  to  ite  custom,  tm- 
dertake  and  agree,  by  its  Gordonsville  agent, 
to  do  it. 

Had  the  message  been  delivered  prompt- 
ly. Brown  would  have  had  an  election  be- 
tween coming  to  Nashville  by  such  private 
conveyance  as  he  might  have  been  able  to 
secure,  or  by  the  next  westbound  train, 
which  was  scheduled  to  pass  Hickman  at 
about  10  o'clock  the  next  morning.  The 
Gordonsville  agent  testified  that  he  sup- 
posed the  train  would  be  elected,  and  that 
for  that  reason  he  was  not  so  prompt  in  de- 
livering the  message  as  he  would  otherwise 
have  been.  In  the  course  of  his  charge  as 
to  the  measure  of  diligence  to  be  exercised 
in  delivering  the  message,  the  trial  judge 
correctly  said:  "In  this  connection,  I  will 
further  instruct  you,  gentlemen,  that  the 
operator  would  have  no  right  to  speculate 
upon  the  question  as  to  what  conveyance 
Mr.  Brown  would  teke  on  his  way  home,  or 
to  determine  the  time  of  delivery  of  the 
message  by  the  fact  that  the  next  railroad 
train  did  not  pass  until  the  next  day."  Un- 
doubtedly, it  would  have  been  for  Brown 
alone  to  decide  which  of  the  two  modes  of 
conveyance  he  would  adopt;  and,  that  be- 
ing his  exclusive  right,  it  must  obviously 
have  been  the  duty  of  the  messenger  to  ex- 
ercise such  reasonable    diligence    as    would 
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bAve  left  him  to  make  that  decision  for  him- 
self at  the  earliest  practicable  time. 

In  another  part  of  the  charge  the  court 
ttid  to  the  jury :  '*In  order  for  the  plaintiff 
to  recoTer,  he  must  show,  by  a  preponder- 
snce  of  the  evidence:  First,  that  defend- 
SDt's  agent  did  not  exercise  reasonable  dili- 
gence in  delivering  the  message;  and,  sec- 
ond, that,  had  it  been  delivered  without  un- 
reaaonable  delay,  the  plaintiff,  after  receiv- 
ing it,  could,  by  reasonable  diligence,  have 
resched  his  home  before  his  daughter's 
death."  The  latter  proposition  is  t<M  nar- 
row, in  that  it  did  not  include  the  additional 
reqairement  that  the  jury  should  find  that 
the  plaintiff  would  have  reached  his  home 
before  the  death  of  his  daughter.  That  he 
«ould  have  done  so  is  not  sufficient.  To  fix 
liability  on  the  company,  it  must  appear 
both  that  the  means  of  making  the  journey 
in  BO  short  a  time  could  have  been  found, 
and  that  they  would  have  been  made  avail- 
able. The  practicability  of  such  a  fact  does 
not  necessarily  imply  that  it   would   have 


been  undertaken  and  accomplished.  It  may 
be  that  he  could  have  performed  the  exploit, 
and  yet  would  not  have  done  so;  and  it  mat- 
ters not  in  this  case  that  he  could,  unless 
he  would,  since  it  is  for  the  deprivation  of 
seeing  his  daughter  before  she  oied  that  he 
sues.  To  cure  this  omission  in  the  gen- 
eral charge,  the  defendant's  counsel  sub- 
mitted a  special  instruction,  as  follows: 
"Before  you  can  find  for  the  plaintiff,  you 
must  believe  from  the  evidence  that  he  both 
could  and  would  have  driven  the  distance 
from  Hickman  to  Nashville  that  night,  and 
that  he  would  have  arrived  in  Nashville  be- 
fore  his  daughter  died."  The  court  refused 
this  instruction,  and  thereby  repeated  and 
emphasized  the  error  in  the  general  charge. 
Since  a  new  trial  must  be  granted  on  ac- 
count of  this  error  in  the  charge  and  ruling 
of  the  court,  it  is  not  necessary  to  say  more 
of  the  assignment  against  the  judgment  for 
alleged  excessiveness,  than  that  $500  is  re- 
garded as  a  very  full  recovery. 
Reverse  and  retnand. 
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8.  MOORE  et  al. 

V. 

James  H.  STRICKLING,  Plff,  in  Err. 
(.n^.fc..w.  Va-rfTTWr.) 

*1.  UAder  tite  proviafona  of  cbapter  48 
•f  the  Acts  of  1807,  an  oiflcer  against 
wbom  charges  are  preferred  under  the  su- 
perrlslon  of  the  circuit  court  is  not  entitled 
to  a  Jury  trial. 

1.  A  pvbltc  olOco  la  not  property*  with- 
in the  meaning  of  the  constitutional  provi- 
■loa  that  "no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  and  the  judgment  of  his  peers."  It 
Is  a  mere  public  agency,  revocable  according 
to  the  will  and  appointment  of  the  people, 
aa  exoressed  In  the  Constitution  and  the 
lawa  enacted   In   conformity   therewith. 

S>  Gross  iminoraltty  is  wilful,  flagrant,  or 
ihameless   Immorality. 

4i  If  a  publle  officer  i»'1to«e  duty  it  is 
to  prosecute  the  keeper  and  Inmates  of  a 
hooae  of  ill  fame  resorts  to  the  same  for  Im- 
moral purposes,  he  is  guilty  of  gross  im- 
morality, and  thereby  forfeits  his  office. 

S.  Tke  ereailttlity  of  -««'ttne«Bes  and  the 
weight  of  evidence  are  for  the  trial  court, 
and  the  appellate  court  will  not  disturb  Us 
finding,  unless  plainly  contrary  to  the  pre- 
ponderance of  the  evidence. 

{McWhorter,  J,,  dlsaetita.) 

(April  22,  1809.) 

*Headnotes  by  Dent,  P. 

Xoms. — For  right  to  remove  officers  sum- 
aartly,  see  Tralnor  v.  Wayne  County  Auditors 
iMich.)  15  L.  R.  A.  05,  and  note;  Atty.  Gen. 
'-<>'  rel  Rich  T.  Jochlm  (Mich.)  28  L.  R.  A. 
«'<t9:  and  People  €9  rek  Engley  v.  Martin 
•'^olo.)  24  L.  B.  A.  201. 
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ERROR  to  the  Circuit  Court  for  Tyler 
County  to  review  a  judgment  removing 
defendant  from  the  office  of  prosecuting  at- 
torney.    Affirmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  T.  P.  Jacobs  and  D.  F.  PusIk 
for  plaintiff  in  error. 

Messrs.  Howard  St  Hamdlan  for  defend- 
ants in  error. 

Denty  P.,  delivered  the  opinion  of  the 
court: 

On  the  22d  day  of  July,  1898,  J.  H.  Strick- 
ling,  prosecuting  attorney  of  the  county  of 
Tyler,  was  found  guilty  of  gross  immorality 
by  the  circuit  court  of  such  county,  under 
the  following  specification  and  charge,  de- 
nominated specification  No.  25,  to  wit:  *'It 
is  further  charged  and  averred  that  during 
all  the  year  1897,  and  during  which  time 
James  H.  Strickling  was  prosecuting  attor- 
ney of  the  county  of  Tyler,  he  was  grossly 
immoral  and  guilty  of  grossly  immoral  con- 
duct in  this:  That  he  did  on  divers  occa- 
sions visit  a  certain  house  of  ill  fame  in  the 
town  of  Sistersville,  county  of  Tyler,  in  the 
state  of  West  Virginia,  then  and  there  kept 
by  one  Nellie  White;  that  on  several  occa- 
sions during  the  year  1897  he  remained  in 
the  said  house  of  ill  fame  all  night,  drink- 
ing excessively,  and  conducting  himself  in  a 
grossly  immoral  manner,  with  a  number  of 
lewd  men  and  women  living  and  associating 
together  in  the  said  house," — and  thereupon 
removed  from  said  office.  The  charge  was 
preferred  by  several  private  citizens  of  the 
county.  The  defendant  obtained  a  writ  of 
error  to  this  court. 

The  first  error  relied  on  is  the  refusal  of 
the  circuit  court  to  allow  the  defendant  a 
trial  by  jury  by  virtup  of  8  10,  art.  3,  Const, 
to  wit:     "No  person  shall  be  deprived  of  life. 
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liberty,  or  property  without  due  process  of  » 
law  and  the  judgment  of  his  peers."  The . 
defendant  claims  that  his  oilice  is  his  prop- 1 
erty,  and  it  is  subject  to  this  provision  of 
the  Constitution.  In  support  of  such  claim 
he  relies  on  the  opinion  of  Judge  G-reen  in 
the  case  of  Dryden  v,  Sioinbum,  16  W.  Va; 
248,  where  he  uses  the  language  that  a  pub- 
lic office  is  a  franchise,  and  therefore  prop- 
erty, and  also  Pharea  v.  State,  3  W.  Va.  567, 
100  Am.  Dec.  777,  where  it  was  held  that  an 
incumbent  had  a  Tested  right  in  his  office. 
These  are  but  mere  intimations  that  the 
right  to  exercise  an  office  is  a  matter  of 
value,  and  wore  not  intended  to  establish 
th^  doctrine  that  such  right,  however  valu- 
able, is  property,  within  the  meaning  of  the 
Constitution,  in  Throop,  Pub.  Off.  §  16,  it 
is  said :  '^Many  ancient  offices  were  in  Eng- 
land inheritable  and  assignable,  and  were 
treated  as  incorporeal  hereditaments.  But 
these  were  common-law  offices,  depending 
chiefly  upon  usage;  and  the  doctrine  did  not 
extend  to  judicial  offices  or  other  offioes  per- 
taining to  the  administration  of  justice.  Of- 
fices created  by  statute  confer  no  life  estate 
or  irrevocable  tenure,  unless  the  statute  ex- 
pressly BO  provides."  In  §  17  it  is  said  no 
office  in  the  United  States  is  a  hereditament^ 
and  in  §  18:  "But  in  some  American  cases 
an  office,  or  the  right  to  exercise  an  office,  is 
styled  property  in  an  absolute  and  unquali- 
fied sense,  and  it  has  been  said  that  the  right 
to  exercise  an  office  is  ^as  much  a  species  of 
property  as  any  other  thing  capable  of  pos- 
session.' With  respect  to  this  remark  a 
learned  judge  says  that  it  'was  rather  a  fig- 
ure of  speech  than  a  judgment  determining 
an  office  to  be  property.  It  was  a  strong 
mode  of  expressing  the  right  which  one 
elected  to  an  office  has  to  hold  and  enjoy  it 
against  all  intruders  and  unfounded  claims, 
which  is  as  perfect  a  right,  beyond  doubt,  as 
the  title  of  any  individual  to  his  property, 
real  or  personal.  But  the  nature  of  that 
right  and  its  liability  to  control  by  legisla- 
tive action  is  quite  a  different  thing.'  And 
in  a  recent  case  in  the  New  York  court  of 
appeals,  Andrews,  J.,  approving  the  remarks 
^  last  cited,  adds:  'It  is  true  that  in  this 
country  offices  are  not  hereditaments,  nor  are 
they  held  by  grant.  The  right  to  hold  an  of- 
fice and  to  receive  the  emoluments  belonging 
thereto  does  not  grow  out  of  any  contract 
with  the  state,  nor  is  an  office  property  in 
the  same  sense  that  cattle  or  land  are  the 
property  of  the  owners.  .  .  .  An  office 
has  a  pecuniary  value,  although  primarily 
it  is  an  agency  for  public  purposes.' "  "An 
office  is  a  mere  right  to  exercise  a  public 
function  or  employment,  though  it  is  an  en- 
tity and  may  exist  in  fact,  though  it  be  with- 
out an  incumbent,  and  it  is  not  property; 
nor  are  the  prospective  fees  of  an  office  the 
property  of  the  incumbent;  nor  is  it  a  sub- 
ject of  sale,  purchase,  or  encumbrance."  19 
Am.  &  Eng.  Enc.  Law,  p.  381.  In  the  case  of 
State  ex  rel.  Atty.  Oen.  v.  Haibkins,  44  Ohio 
St.  on  page  109,  h  N.  E.  233,  Judsje  Minshall 
says :  "The  incumbent  of  an  office  has  not, 
•  under  our  system  of  government,  any  prop-  j 
erty  in  It.  His  right  to  exercise  it  is  not 
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based  upon  any  contract  or  grant.  It  is  con* 
ferred  on  him  as  a  public  trust,  to  be  exer- 
cised for  the  benefit  of  the  public.  Such  sal- 
ary as  may  be  attached  to  it  is  not  given  be- 
cause of  any  duty  on  the  part  of  the  public 
to  do  so,  but  to  enable  the  incumbent  the  bet- 
ter to  perform  the  duties  of  his  office  by  the 
more  exclusive  devotion  of  time  thereto." 
This  view  is  sustained  by  the  decided  and 
overwhelming  weight  of  authority. 

In  the  case  of  Donahue  v.  Will  County ^ 
100  111.  94,  it  is  said:  "It  is  impossible  to^ 
conceive  how,  under  our  form  of  government, 
a  person  can  own  or  have  a  title  to  a  govern- 
mental office.  Offices  are  created  for  the  ad- 
ministration of  public  affairs.  When  a  per- 
son is  inducted  into  an  office,  he  thereby  be- 
comes empowered  to  exercise  its  powers  and 
perform  its  duties,  not  for  his,  but  for  the 
public,  benefit.  It  would  be  a  misnomer 
and  a  perversion  of  terms  to  say  that  an  in- 
cumbent owned  an  office  or  had  any  title  to 
it."  State  ex  rel,  Kennedy  v.  McQarry,  21 
Wis.  496 ;  State  ex  rel.  Willis  v.  Prinze,  45 
Wis.  610;  Keenwn.  v.  Perry,  24  Tex.  253; 
State  ex  rel.  Atty.  Gen.  v.  Doherty,  25  La. 
Ann.  119,  13  Am.  Rep.  131 ;  Taft  v.  Adams, 
3  Gray,  126;  Ex  parte  Wiley,  54  Ala.  226; 
Thompson  v.  Holt,  62  Ala.  491 ;  State  ex  rel^ 
Lennard  v.  Frazier,  48  Ga.  137;  Dougan  v. 
Lake  County  Diet.  Ct.  (Colo.)  22  Am.  L. 
Reg.  N.  S.  528 ;  Patton  v.  Vaughan,  39  Ark. 
211;  People  ex  rel.  Madden  v.  Stration,  2ft 
Cal.  382;  Woods  v.  Vamum,  85  Cal.  639,  24 
Pac.  843;  Smith  v.  tfevo  York,  37  N.  Y.  618; 
Conner  v.  tfcw  York,  5  N.  Y.  285;  State  e^ 
rel.  Atty.  Gen.  v.  Davis,  44  Mo.  129;  Prince^ 
V.  Skillin,  71  Me.  361,  36  Am.  Rep.  326;  Peo- 
ple ex  rel.  Babcock  v.  Murray,  70  N.  Y.  621 ; 
Rankin  v.  Jauman  (Idaho)  36  Pac.  502;  6> 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  981.  Some  of 
the  decisions  have  adopted  the  theory  that 
an  office  is  property,  under  the  mistaken 
view  that  the  common-law  doctrine  that  an 
office  is  a  hereditament  applied  to  the  offices 
of  this  country,  which  is  undoubtedly  falla- 
cious. Plimpton  ▼.  Somerset,  33  Vt.  283; 
State  ex  rel.  Police  Comrs.  v.  Pritchard,  36 
N.  J.  L.  101 ;  Page  v.  Hardin,  8  B.  Mon.  672 ; 
Com,  ex  rel.  Bowman  v.  Slifer,  25  Pa.  28,  64 
Am.  Dec.  680, — are  cases  of  this  char- 
acter. In  North  Carolina  it  is  held  that 
an  office  is  property,  and  that  the  in- 
cumbent has  the  same  right  to  it  that  he  ha» 
to  any  other  property  {King  v.  Hunter,  66 
N.  C,  603,  6  Am.  Kep.  754) ,  subject^  however,, 
to  legislative  control  in  all  that  concerns  the 
interests  of  the  public.  Hoke  v.  Henderson, 
15  N.  C.  (4  Dev.  L.)  1,  25  Am.  Dec.  677.  In 
the  late  case  of  Atty.  Gen.  ex  rel.  Rich  v. 
Jochim,  99  Mich.  358,  23  L.  R.  A.  699,  68  N. 
W.  611,  the  supreme  court  of  Michigan  held: 
"A  public  office  cannot  be  called  'property,' 
within  the  meaning  of  §  1  of  the  14tb 
Amendment  to  the  Constitution  of  the 
United  States,  and  §  32  of  article  6  of  the 
Constitution  of  Michigan,  which  provide 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law."  In  the  still  later  case  of  People  ex  reU 
Akin  V.  Kipley,  171  111.  44,  41  L.  R.  A.  776,. 
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49  X.  E.  229,  it  is  held  by  the  suprem*  court 
of  lilinois,  on  an  exhaustive  review  of  au- 
thorities, that  the  trial  of  charges  against 
officers  for  their  removal  is  not  within  the 
constitutional  provision  of  trial  by  jury. 
A  public  office,  or  the  prospective  fees  of  an 
office,  are  not  the  property  of  the  incumbent, 
within  the  constitutional  provision  against 
dq)riTing  a  man  of  property.  The  consti- 
tutional provision  for  trial  by  jury  does  not 
apply  to  special,  sununary  jurisdictions,  un- 
known to  the  common  law,  and  not  provid- 
ing for  that  mode  of  trial.  Public  offices 
belong  to  the  people,  and  are  to  be  both  con- 
ferred and  taken  away  according  to  their 
will  and  appointment,  and  a  person  who  ac- 
cepts a  public  office  does  so  subject  to  all  the 
oonstitutidnal  and  legislative  provisions  in 
relation  thereto.  Atty,  Oen.  ex  rel.  Rich  v. 
Joehim,  cited.  The  Ck)nstitution  provides, 
in  article  4,  §  6,  that  "all  officers  elected  or 
sppointed  under  this  Constitution  may,  un- 
less in  cases  herein  otherwise  provided  for, 
be  removed  from  office  for  official  miscon- 
duct, incompetence,  neglect  of  duty  or  gross 
immorality  in  such  manner  as  may  be  pre- 
scribed by  general  laws."  That  is,  the  re- 
moval must  be  in  the  due  and  orderly  course 
of  law,  satisfying  the  requirements  of  due 
process  of  law,  or  the  law  of  the  land.  Atty. 
Gen.  ex  rel.  Rich  v.  Jochim,  cited;  Jelly  v. 
DiU.  27  W.  Va.  267 ;  Ex  parte  Wall,  107  U. 
S.  265,  27  L.  ed.  552,  2  Sup.  Ct.  Rep.  569.  By 
"doe  process  of  law"  is  meant  ''laws  general 
in  their  operation,  and  not  special  acts  of 
legislation  passed  to  affect  the  rights  of  par- 
ticular individuals,  against  their  will,  and 
in  a  way  in  which  the  same  rights  of  others 
are  not  'affected  by  existing  laws."  Sears  v. 
Cottrell,  5  Mich.  251.  "Due  process  of  law 
does  not  require  a  plenary  suit  and  trial  by 
jury  in  all  cases  where  property  and  per- 
»nal  rights  are  involved."  Ex  parte  Wall, 
cited.  The  state  cannot  be  so  bound  by  the 
term  "due  process  of  law"  in  the  Constitu- 
tion that  it  is  impossible  for  it  to  invest  its 
agents  with  its  offices,  without  subjecting 
I  itself  to  the  delays  and  uncertainties  of 
''trict  judicial  action  in  cases  where  the  offi- 
cial is  abusing  his  agency  and  trust,  to  the 
injury  and  disgrace  of  the  public  service.  It 
is  well  settled  that  all  appointive  officers 
may  be  removed  by  the  appointing  power; 
that  all  high  constitutional  officers  may  be 
removed  by  impeachment;  and  that  other 
county  officers,  except  the  clerk  of  the  cir- 
cuit court,  prosecuting  attorney,  sheriff,  sur- 
veyor of  lands,  and  county  commissioners, 
are  removable  by  the  county  court  of  the 
county ;  and  for  none  of  these  can  jury  trial 
be  claimed.  Then,  why  should  the  five  above- 
named  officers  be  entitled  to  such  trial  ?  The 
number  of  state  and  national  officers  subject 
to  summary  removal  are  as  a  legion  com- 
pared with  these  five  officers,  and  many  of 
them  are  of  far  greater  importance.  It  is 
true  that  conviction  of  any  of  these  officers, 
under  an  indictment  for  malfeasance,  mis- 
feasance, or  neglect  of  official  duty,  by  vir- 
tue of  $  4,  art.  9,  Const.,  operates  a  removal 
from  office ;  but  that  does  not  prevent  their 
tmnmary  removal  for  these  or  other  causes 
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coming  under  the  head  of  gross  immorality 
without  indictment  or  criminal  prosecution. 
McDonald  v.  Guthrie,  43  W.  Va.  595,  27  S. 
E.  844.  Chapter  48,  Acts  1897,  provides  that 
"upon  satisfactory  proof  of  the  charges  made 
in  writing  the  court  having  jurisdiction  shall 
remove  any  such  officer  from  the  discharge 
of  the  duties  of  his  office."  This  provision 
wholly  excludes  the  idea  of  a  jury  trial,  and 
plainly  imposes  on  the  court,  in  the  person 
of  the  judge  thereof,  the  duty  of  investigat- 
ing the  matter,  hearing  the  evidence,  and,  if 
satisfied  of  the  truth  of  the  charge,  remov- 
ing the  incumbent. 

The  defendant  moved  to  quash  the  charges 
for  insufficiency.  While  not  required  to  be 
set  out  in  the  strict  fprm  of  an  indictment, 
they  should  be  sufficiently  explicit  to  give  the 
defendant  notice  of  what  he  j[s  required  to 
answer.  See  cases  heretofore  cited.  Spec- 
ification No.  25  explicitly  informs  him  that 
he  must  answer  the  charge  of  grossly  im- 
moral conduct  in  this:  That  he  did  on 
divers  occasions  during  the  year  1897,  and 
while  he  was  prosecuting  attorney,  ''visit  a 
certain  house  of  ill  fame  in  the  town  of 
Sistersville,  county  of  Tyler,  in  the  state  of 
West  Virginia,  then  and  there  kept  by  one 
Nellie  White ;  that  on  several  occasions  dur- 
ing the  year  1897  he  remained  in  the  said 
house  of  ill  fame  all  night,  drinking  exces- 
sively, and  conducting  himself  in  a  grossly 
immoral  manner,  with  a  number  of  lewd 
men  and  women  living  and  associating  to- 
gether in  the  said  house."  The  defendant 
says  that,  admitting  these  averments  to  be 
true,  they  do  not  establish  gross  immoral- 
ity; that  to  visit  a  house  of  ill  fame,  and 
drink  and  carouse  and  do  other  immoral 
acts  with  lewd  men  and  women,  was  not 
gross  immorality,  but  was,  to  say  the  most, 
foolish  or  imprudent.  This  charge  is  ex- 
plicit enough  as  to  time,  place,  and  nature. 
And  this  brings  us  to  the  very  important 
consideration  of  what  standard  of  morality 
should  govern  in  such  cases.  In  comment- 
ing on  the  noble  sentiment  of  Kant,  "There 
are  two  things  which  the  more  I  contemplate 
them,  the  more  they  fill  my  mind  with  ad- 
miration,— the  starry  heavens  above  me  and 
the  moral  law  within  me:"  Judge  Dillon, 
in  his  Commentary  on  the  Laws  and  Juris- 
prudence of  England  and  America,  says, 
"Not  less  wondrous  than  the  revelations  of 
the  starry  heavens,  and  much  more  import- 
ant, and  to  no  class  of  men  more  so  than 
lawyers,  is  the  moral  law  which  Kant  found 
within  himself,  and  which  is  likewise  found 
within,  and  is  consciously  recognized  by, 
every  man.  This  moral  law  holds  its  do- 
minion by  divine  ordination  over  us  all, 
from  which  escape  or  evasion  is  impossible. 
This  moral  law  is  the  eternal  and  indestruc- 
tible sense  of  justice  and  of  right  written  by 
God  on  the  living  tablets  of  the  human  heart 
and  revealed  in  his  Holy  Word."  Mr. 
Blackstone,  in  his  Commentaries  (page  41), 
says:  "If  our  reason  were  always,  as  in 
our  first  ancestor  before  his  transgression, 
clear  and  perfect,  unruffled  by  passions,  un- 
clouded by  prejudice,  unimpaired  by  disease 
or   intemperance,    ...    we   should   need 
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no  other  guide.  ,  .  ,  But  every  man  now 
finds  the  contrary  in  his  own  experience, — 
that  his  reason  is  corrupt  and  his  under- 
standing full  of  ignorance  and  error."  This, 
as  the  author  argues,  made  it  necessary  for 
benign  Providence  to  discover  and  enforce  its 
laws  by  an  immediate  and  direct  revelation. 
These  precepts  are  contained  only  in  the 
Holy  Scriptures,  and  on  examination  and 
comparison  by  unclouded  reason  they  are 
found  to  be  a  part  of  the  original  law  of 
nature,  as  ''they  tend  in  all  their  consequen- 
ces to  man's  felicity."  On  page  65,  Shars- 
wood's  Bl.  Com.,  it  is  said  that  the  illustri- 
ous King  Alfred  adopted  the  Ten  Command- 
ments as  the  foundation  of  the  early  laws  of 
England,  contained  in*his  Doom  Book.  These 
commandments,  which,  like  a  collection  of 
diamonds,  bear  testimony  to  their  own  in- 
trinsic worth,  in  themselves  appeal  to  us  as 
coming  from  a  superhuman  or  divine  source, 
and  no  conscientious  or  reasonable  man  has 
yet  been  able  to  find  a  flaw  in  them.  Ab- 
solutely flawless,  negative  in  terms,  but  posi- 
tive in  meaning,  they  easily  stand  at  the  head 
of  our  whole  moral  system,  and  no  nation  or 
people  can  long  continue  a  happy  existence 
m  open  violation  of  them.  To  them,  how- 
ever, there  are  two  widely  different  interpre- 
tations, both  claiming  to  be  moral;  that  is, 
the  just  and  true  rule  for  the  conduct  of  man, 
to  secure  him  the  greatest  happiness  in  har- 
mony with  the  conditions  of  his  existence. 
The  first  is,  though  second  in  time,  what  is 
presented  as  truly  the  divine  interpretation. 
It  is  given  to  man  by  Christ,  who  represents 
that  he  came,  not  to  destroy  the  law,  but  to 
fulfil,  and  by  precept  and  example  to  illus- 
trate and  make  plain  its  true  meaning  and 
force  according  to  the  divine  will.  It  is  posi- 
tive in  its  nature,  and  is  founded  on  the 
broad  fundamental  principle  that  no  man  be- 
longs to  himself,  or  has  the  right  to  do  as 
he  pleases  with  himself,  but  that  he  holds 
his  body,  mind,  soul,  and  property  of  every 
description,  by  divine  grant,  in  trust  for  the 
benefit  of  his  fellow  men.  It  requires  the 
doing  of  good  at  all  times,  the  love  of  enemies, 
the  giving  to  him  that  asketh,  the  loaning 
to  anyone  that  would  borrow  without  the  ex- 
pectation of  any  return,  and  the  complete 
devotion  of  self  to  the  commonweal  of  hu- 
manity and  the  establishment  of  a  kingdom 
of  perfect  righteousness.  It  condemns  resist? 
ance  to  evil.  War  under  any  plea,  even  for 
humanity's  sake,  it  does  not  justify,  but  con- 
demns in  unmistakable  terms.  It  goes  still 
further,  enters  the  human  heart  as  the  foun- 
dation of  all  evil,  and  denounces  the  very 
conception  thereof  without  overt  act.  It  de- 
stroys all  distinction  between  morality  and 
religion.  It  makes  the  laws  of  morality  con- 
cur fully  with  the  laws  of  religion.  Accord- 
ing to  it,  he  who  serves  man  best  worships 
Ood  best,  and  he  who  worships  God  best 
serves  man  best.  All  other  religion  it  de- 
nounces as  pure  hypocrisy.  Because  of  their 
incapacity  to  understand  it  through  inabil- 
ity to  live  it,  men  deny  it  or  wrest  its  mean- 
ing to  suit  their  living,  of  whom  it  is  said: 
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"Ye  are  they  which  justify  yourselves  before 
men,  but  God  knoweth  your  hearts ;  for  that 
which  is  highly  esteemed  among  men  is  an 
abomination  in  the  sight  of  God."  Its  osten- 
sible purpose  is  to  make  men  perfect  in  all 
their  conduct  as  their  Creator  is  perfect. 
Man's  environment,  including  his  heritage 
and  hereditary  traits  of  character;  customs, 
laws,  business  relations,  and  acquired  neces- 
sities, is  to  an  almost  immeasurable  degree 
directly  opposed  thereto.  Hence  they  are 
immoral,  not  being  in  conformity  with  the 
will  of  Ciod,  and  render  man  immoral.  Thus 
have  mankind  woven  around  themselves, 
thread  by  thread,  an  invisible  web,  which 
they  are  powerless  to  break.  Nor  does  this 
interpretation  admit  of  degrees  of  morality ; 
for  all  disobedience  is  equally  heinous  in  the 
sight  of  God,  and  all  immorality  gross  im- 
morality, "Why  callest  thou  me  good? 
There  is  none  good,  but  one;  that  is,  Grod. 
But,  if  thou  wilt  enter  into  life,  keep  the 
commandments."  To  accept  it,  we  are  com- 
pelled to  admit  at  once  that  all  mankind, 
either  consciously"  or  unconsciously,  are 
guilty  of  gross  immorality.  Hence,  most 
men  reject  it;  for  they  would  rather  be 
blind,  and  leaders  of  the  blind  and  perish 
in  the  same  pit,  than  sit  in  condemna- 
tion of  their  own  lives.  To  live  in  ac- 
cordance with  it  in  the  present  condition 
of  the  world's  affairs  requires  a  com- 
plete surrender  of  self,  the  giving  up  of 
worldly  pleasures  and  enjoyments,  the  re- 
pression of  all  lustful  passions  and  ambi- 
tions, and  an  entire  devotion  of  time,  service, 
and  energies  to  the  elevation  of  mankind,  in 
regaining  for  them  that  greater  liberty 
which  must  follow  when  the  knowledge  of 
truth  fills  the  earth  as  the  waters  cover  the 
sea.  This  interpretation  of  the  laws  of  mor- 
ality cannot  govern  in  this  case,  for  it  has 
never  been  accepted  as,  or  become  a  part  of, 
the  law  of  the  land.  If  such  were  the  case, 
we  would  have  no  need  of  prosecuting  attor- 
ney, judge,  or  court.  The  other  interpreta- 
tion, known  as  the  Mosaic,  human,  or  nega- 
tive, is  founded  on  absolute  justice  between 
man  and  man.  It  is  made  necessary  by  the 
bold  assumption  that  every  man  belongs 
to  himself,  and  has  the  right  to  do  as  he 
pleases  with  himself,  so  long  as  he  accords 
the  same  right  to  others,  and  does  nothing 
hurtful  to  interfere  with  their  enjoyment 
thereof.  In  short,  that  he  does  not  do  unto 
others  what  he  would  not  have  them  do  unto 
him.  If  he  does  so,  he  is  guilty  of  immor- 
ality, which  may  be  slight  or  gross,  accord- 
ing to  circumstances.  This  interpretation 
demands  "life  for  life,  eye  for  eye,  tooth  for 
tooth,  hand  for  hand,  foot  for  foot,  burning 
for  burning,  wound  for  wound,  stripe  for 
stripe."  While  the  former  is  intended  to 
secure  perfection,  the  latter  is  intended  for 
the  government  of  an  imperfect,  self-willed, 
ignorant,  stubborn,  and  hard-hearted  people, 
and  for  the  suppression  of  vice,  injustice, 
and  wrong  among  them.  If  all  people  were 
truly  moral,  human  laws  and  government 
would  be  unnecessary ;  for  the  laws  of  nature 
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written  in  their  hearts,  and  perfectly  under- 
%U}od  hj  them,  would  be  a  sumdent  guidance 
iii  their  dealings  with  each  other.  Where 
no  wrongs  are  committed  there  exists  no 
necessity  for  punishment,  compensation,  or 
restitution,  aiM  human  enactments  in  rela- 
tion thereto  become  obsolete.  No  man  need 
ny  to  his  neighbor,  "Know  the  law;"  for  all 
would  know  it,  from  the  least  unto  the  great- 
est. But  where  society  is  constituted  on 
such  an  immoral  basis  as  to  continually  in- 
crease the  want«  and  arouse  the  selfish  pro- 
pensities of  mankind,  and  yet  render  them 
proportionally  harder  of  attainment  and 
satisfaction,  human  law  becomes  of  increas- 
ing necessity,  to  suppress  and  control  these 
wants  and  propensities  for  the  common  good, 
otherwise  a  state  of  immoral  anarchy  would 
be  the  result,  deserving  the  just  condemna- 
tion, once  requiring  his  extinction,  that  ''the 
imaginations  of  a  man's  heart  are  evil  con- 
tinually from  his  youth  up."  The  morality 
of  our  laws  is  the  morality  of  the  Mosaic 
interpretation  of  the  Ten  Commandments, 
modified  only  as  to  the  degree  or  kind  of 
punishment  inflicted.  In  some  cases  the 
panishm^it  is  less,  and  in  some  much  se- 
verer, yet  the  underlying  morality  is  the 
same.  With  us  the  punifiiment  of  adultery 
is  slight;  with  Moses  it  was  death.  With 
him  punishment  for  offenses  against  prop- 
erty was  restitution  from  one  to  Ave  times 
in  amount;  with  us  it  is  usually  felony 
where  the  amount  involved  exceeds  $20.  We 
seem  to  have  more  sympathy  for  the  adulter- 
er and  libertine  than  the  thief,  although  the 
crime  of  the' former  against  society  is  much 
the  further  reaching  and  more  harmful.  The 
people,  when  free  from  the  baneful  influence 
of  political  prejudice,  exhibit  their  moral 
sense  in  a  higher  degree  than  is  expressed 
in  their  laws;  for  they  justify  the  avenging 
of  wrong  by  a  father,  husband,  brother,  son, 
or  the  victim  herself  upon  the  life  of  a  wrong- 
doer, and  they  seldom  will  clothe  a  known 
libertine  with  office,  notwithstanding  great 
ability  and  mental  fitness  therefor.  With 
the  people  a  known  adulterer  is  an  enemy 
of  society,  who  forfeits  his  life  if  caught  in 
the  act  by  one  who  suffers  by  his  lawless- 
ness ;  and  the  adulteress  becomes  an  outcast, 
shnnned  and  despised,  as  though  she  wore 
on  her  breast  the  scarlet  letter  of  her  shame, 
—a  punishment  far  more  terrible  than  con- 
finement in  prison.  The  morality  of  the  peo- 
ple is  thus  more  in  harmony  with  the  Modaic 
interpretation  of  the  moral  law  than  the 
written  laws  of  this  state,  and  this  is  a  mat- 
ter for  consideration  in  this  case.  For  the 
question  of  gross  immorality  must  be  deter- 
mined according  to  the  common  understand- 
ing of  the  ordinary  law-abiding  and  reason- 
able citizens  of  the  country,  and  not  accord- 
ing to  those  who  are  highly  developed  ethical- 
ly, or  those,  on  the  other  hand,  who  are  suf- 
fering from  moral  depravity.  The  word 
"gross."  as  used  in  this  connection,  does  not 
mean  "great  and  excessive,"  but  rather  wil- 
fnl.  flagrant,  or  shameful,  showing  a  moral 
indiiTerence  to  the  opinions  of  the  good  and 
respectable  members  of  the  community  and 
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to  the  just  obligations  of  the  position  held 
by  the  delinquent.  Nor  is  the  immorality 
involved  confined  to  the  question  of  fitness 
or  unfitness  for  the  office.  The  other  terms 
used  in  the  Constitution,  to  wit,  "official  mis- 
conduct, incompetence,  and  n^lect  of  duty," 
cover  fitness  or  unfitness,  or  all  offenses  af- 
fecting the  office.  The  people  have  the  right, 
and  the  public  service  demands,  that  public 
offices  shall  be  filled  by  upright  and  moral 
men,  and  not  those,  however  efficient  they 
may  be,  who  bring  the  public  service  into  in- 
famy, shame,  and  disgrace.  And  there  is 
no  other  office  in  which  this  is  more  neces- 
sary than  the  office  of  public  prosecutor; 
for  it  is  his  duty  to  enforce  the  laws  against 
the  lawless,  and  cause  them  to  have  a  decent 
respect  for  the  same,  and  how  can  this  be  if 
he  is  counted  of  their  number? 

In  this,  as  in  all  similar  cases,  the  circuit 
judge  saw  the  witnesses  face  to  face,  beheld 
their  demeanor  on  the  witness  stand,  and 
heard  them  testify.  On  him  devolves  the 
duty  of  determining  the  credibility  of  wit- 
nesses and  weighing  their  testimony;  and, 
unless  the  evidence  as  certified  to  this  court 
plainly  preponderates  against  his  finding, 
it  will  not  be  disturbed.  Hysell  v.  Sterling 
Coal  d  Mfg.  Co.  46  W.  Va.  158,  33  8.  E.  95. 
The  finding  is  undoubtedly  sustained  by  the 
evidence  against  the  defendant.  It  is  shown 
that  during  the  year  1897,  while  prosecut- 
ing attorney,  he  visited  the  house  of  ill  fame 
kept  by  Nellie  White,  in  the  town  of  Sisters- 
ville,  not  on  business,  but  for  the  purpose  of 
prostitution,  that  he  drank,  caroused,  and 
slept  with  the  inmates,  and  promised  the 
mistress  immunity  from  prosecution,  or  that 
he  would  let  her  know  when  the  house  was  to 
be  raided.  He  denies  this,  but  admits  that  he 
visited  and  drank  there,  and  slept  with  one 
of  the  "girls,"  before  he  was  elected  prose- 
cuting attorney.  He  is  badly  contradicted 
by  more  than  one  witness  in  the  case.  He 
has  certainly  managed  to  make  a  very  unen- 
viable reputation  for  himself,  and  one  that 
it  is  hard  to  believe  the  good  people  of  Tyler 
county  would  condone  at  the  polls.  If  fre- 
quenting a  house  of  ill  fame,  for  the  pur- 
pose of  drinking  and  sleeping  with  the  un- 
fortunate inmates,  more  sinned  against  than 
sinning,  by  a  prosecuting  attorney  of  the 
county,  whose  duty  it  is  to  prosecute  the 
keeper  of  such  house  and  the  inmates  and 
patrons  thereof,  is  not  gross  immorality, 
then  such  a  thing  is  not  known  to  the  law. 
On  the  question  of  immorality,  although  the 
punishment  is  not  so  severe,  almost  any 
other  crime  is  preferable.  It  is  the  most 
debasing  and  harmful  to  society,  as  it  tends 
to  destroy  all  respect  for  decency  and  virtue, 
and  drags  womanhood  down  to  the  lowest 
depths  of  degradation,  and  its  demoralizing 
influence  for  evil  upon  the  young  is  beyond 
computation,  and  the  aged  offender  finds  it 
the  pit  of  destruction.  While  it  is  a  harsh 
measure  to  remove  an  incumbent  from  of- 
fice, yet  he  accepted  the  office  on  condition 
of  upright  behavior,  as  required  in  the  con- 
stitution and  laws,  and  he  has  no  one  to 
blame  but  himself.    If  he  has  been  unjustly 
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traduced,  there  remains  for  him  an  appeal 
to  tlie  people,  who  are  quick  to  remedy  such 
injustice,  and  readily  pardon  those  whose 
upright  deportment  evinces  a  sincere  de- 
parture from  the  follies  of  youth.  This  court 
cannot  do  otherwise  than  conscientiously 
carry  out  the  mandates  of  the  law* 
Tlie  judgment  is  aifirmed, 

MeWliorter,  J.,  dissenta. 


STATE  of  West  Virginia  for  Use  of  Louis 

BURT 

V. 

James  ALLEN  et  <a.,  Plffa,  in  Err. 


(. 


.W.  Va. ) 


•1.  If  A  resident  of  tlila  atate,  with 
llxedy  set  intention  to  remove  to  ifcn- 
other  utate,  and  there  reside,  in  pursaance 
of  such  intention  goes  out  of  this  state,  he  Is, 
within  the  meaning  of  the  attachment  law, 
a  nonresident  of  this  state  directly  he  be- 
gins the  removal  of  his  person  from  the  place 
of  his  residence,  even  before  he  gets  outside 
the  state,  and,  to  constitute  him  a  nonresi- 
dent, he  need  not  acquire  either  a  domlcil  or 
residence  in  another  state. 

S.  Nonrenldence,  within  the  meaning  of  the 
law  exempting  personal  property  to  the  value 
of  $200  from  legal  process,  has  the  same 
meaning  as  nonresidence  under  the  attach- 
ment' law. 

8.  A  Juntiee  of  tbe  peace  and  tlie  sure- 
ties  in  bis  bond  are  liable  under  it  for 
double  the  value  of  exempt  property  sold  by 
a  special  constable  under  legal  process  issued 
by  such  justice. 

4.  A  buaband  or  parent  entitled  to 
claim  tbe  exemption  of  personal 
property  to  the  value  of  $200  as  exempt 
from  legal  process  may  claim  such  exemption 
at  any  time  before  the  sale  of  the  property 
under  such  process  begins,  if  then  a  resident 
of  this  state ;  and,  though  he  was  not  such 
resident  at  the  date  of  the  levy  under  such 
process,  yet  if  he  is  bona  fide  such  resident  be- 
fore the  sale  begins,  or  bona  fide  resumes  resi- 
dence in  this  state,  which  had  once  existed, 
but  was  lost  at  the  date  ot  such  levy,  he  may 
claim  such  exemption. 

B.  In  a  declaration  for  damases  for 
tbe  sale  of  property  under  attacb- 
ment  exempt  by  law  (Code,  chap.  41,  I  23), 
It  is  not  necessary  to  aver  that  the  attach- 
ment was  not  upon  the  ground  of  nonresi- 
dence. 

(April  21,  1900.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  hold  de- 
fendants liable  for  wrongfully  attaching  the 

*Headnotes  by  Brannon,  J. 


Note. — On  the  question.  What  constitutes 
nonresidence  for  the  purpose  of  attachment? — 
see  Munroe  v.  Williams  (S.  C.)  19  L.  R.  A.  665, 
and  note;  Byers  v.  Schlupe  (Ohio)  25  L.  R.  A. 
649;  and  Hewes  v.  Baxter  (La.)  36  L.  R.  A. 
531. 
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goods  of  Louis  Burt  to  answer  for  his  debt« 
on  the  groimd  that  he  was  a  nonresident. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Caldwell  St  Caldwell  for  plain- 
tiffs in  error.  • 

Mettsrs,  Meyer  ft  Nesbitt  and  Frank  C. 
Coz,  for  defendant  in  error: 

James  Allen,  justice,  with  his  sureties,  is 
liable  on  his  official  bond  for  the  acts  of  the 
special  constable,  Richard  Boecker,  who  exe- 
cuted the  process  from  Justice  Allen's  court 
in  the  case  of  Blum  v.  Burt. 

Code,  chap.  60,  §  31. 

Louis  Burt,  as  husband  and  parent  resid- 
ing in  this  state,  has  a  right  to  claim  an  ex- 
emption under  the  process  issued  by  Justice 
Allen. 

Code,  chap.  41,  §  23. 

Louis  Burt  was,  at  the  time  the  attach- 
ment was  issued  and  levied  in  the  case  of 
Blum  y.  Burt,  and  at  the  time  Burt  filed  his 
claim  of  exemption,  and  also  at  the  time  of 
the  sale  of  his  personal  property,  a  resident 
of  the  state  of  West  Virginia  and  he  was  not 
an  absconding  debtor,  nor  did  he  leave  the 
state  for  the  purpose,  or  with  the  intention, 
of  residing  out  of  the  state,  or  of  defrauding 
creditors. 

Caldu?ell  v.  Pollak  91  Ala.  353,  8  So.  646  ; 
5  Am.  &.  Eng.  Enc.  Law,  p.  865 ;  Herzfeld  v. 
Beazlcy,  106  Ala.  447,  17  So.  623 ;  Green  ▼. 
Simon,  17  Ind.  App.  360,  46  N.  E.  693;  Bird- 
song  y.  Tuttle,  52  Ark.  91,  12  S.-W.  168; 
Erickson  v.  Drazkowski,  94  Mich.  651,  54  N. 
W.  283;  Tuhbs  y.  Qorrison,  68  Iowa,  44,  25 
N.  W.  921. 

Granting  that  Burt  was  temporarily  out 
of  this  state,  and  that  his  intention  was  to 
change  his  residence  at  some  future  time,  he 
was  still  entitled  to  his  exemption. 

Asilcy  v.  Capron,  89  Ind.  178. 

Granting  that  Burt  lost  his  residence 
when  he  went  to  New  York,  his  return  to 
this  state  with  the  intention  of  residing 
here  with  his  family,  as  he  did  do,  would  en- 
title him  to  the  benefit  of  the  exemption 
law. 

Chesney  v.  Francisco,  12  Neb.  626,  12  N. 
W.  94. 

BrannoHv  J.,  delivered  the  opinion  of 
the  court: 

F.  A.  Blum  sued  Louis  Burt  before  a  jus- 
tice of  Ohio  county,  and  sued  out  an  attach- 
ment, which  was  levied  on  Burt's  goods  and 
chattels.  Burt  claimed  that  the  property 
levied  upon  was  exempt  under  %  23,  chap.  41, 
Code,  exempting,  in  favor  of  a  husband  or 
parent,  personal  property  of  $200  in  value ; 
but  the  constable  sold  the  property,  disre- 
garding Burt's  claim  of  exemption.  The 
constable  was  one  specially  deputed  by  the 
justice  in  the  case«  not  a  regular  bonded  con- 
stable. Burt  returned  before  the  sale.  Aft- 
er the  sale  of  the  property,  Burt  brought 
this  action  in  the  circuit  court  of  Ohio  coun- 
ty against  James  Allen,  the  justice,  who  is- 
sued the  attachment,  and  the  sureties  in  his 
official  bond  for  damages  for  such  sale,  and 
the  action  resulted  in  a  verdict  in  favor  of 
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Bart  for  double  the  value  of  the  property 
attached  and  sold,  and  thereupon  the  defend- 
ants sued  out  this  writ  of  error  to  the  judg- 
ment rendered  upon  the  verdict. 

There  are  some  very  troublesome,  nice 
questions  in  the  case,  about  which  different 
minds  might  readily  differ.  Burt,  as  the  de- 
fendants claim,  having  had  a  domicil  and 
residence  in  Ohio  county,  abandoned  the 
tame,  and,  with  his  wife  and  children,  left 
the  state  with  the  intention  of  remaining 
away,  and  thus  be^iame  a  nonresident,  and 
not  entitled  to  the  exemption.  Burt,  on  the 
other  hand,  claims  that  he  never  became  a 
nonresident,  and  did  not  leave  the  state  with 
the  fixed  and  settled  intention  of  remaining 
away,  but  that  his  remaining  away  was  de- 
pendent, in  his  mind,  upon  his  success  in 
procuring  employment  abroad.  A  question 
material  in  the  case  is  whether  he  was  a 
nonresident,  in  a  legal  point  of  view,  when 
the  attachment  was  sued  out  and  levied. 
The  case  in  this  respect  in  this  court  turns 
on  instructions  given  and  refused.  The  de- 
fense contends  that  the  very  moment  when  a 
man,  with  fixed  intent  to  leave  this  state, 
and  his  residence  in  it,  and  to  reside  in  an- 
other state,  begins  his  removal,  he  is  a  non- 
resident, within  the  meaning  of  the  attach- 
ment law.  With  this  view  of  the  law  the  de- 
fendants asked  for,  but  were  refused,  the  fol- 
lowing instructions:  "If  the  jury  believe, 
from  the  evidence,  that  Louis  Burt,  the 
p1aintiff,*left  the  state  with  the  intention  of 
changing  his  residence  to  Buffalo,  New 
Yorl^  and  that,  while  he  was  gone  out  of 
this  state  pursuant  to  such  intention,  his 
property  was  attached  and  sold,  as  stated  in 
the  evidence,  he  was  not  entitled  to  claim, 
as  against  such  levy,  an  exemption  as  a  hus- 
hand  and  parent  residing  in  this  state,  and 
in  such  case  the  jury  should  find  a  verdict 
for  the  defendant."  "If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff,  Louis 
Burt,  left  the  state  with  the  intention  of  re- 
moving his  residence  to  any  place  outside 
of  the  same,  he  became  a  nonresident  of  the 
state  as  soon  as  he  started  on  such  removal, 
and  to  make  the  same."  The  court  gave  for 
the  plaintiff  the  following  instruction  bear- 
ing on  the  point  now  imder  consideration: 
'*inie  court  instructs  the  jury  that  a  domicil 
once  acquired  is  presumed  to  continue  until 
a  change  in  fact  and  in  mind  is  shown.  It 
is  presumed  to  continue  until  another  is  ac- 
quired by  actual  residence  with  the  intention 
of  abandoning  the  former  one,  and  the  bur- 
den of  proof  lies  on  the  party  who  asserts  the 
change." 

Under  our  attachment  statute  giving  an 
attachment  on  the  ground  that  a  party  "is 
a  nonresident  of  this  state,"  does  a  person 
become  a  nonresident  the  very  instant  he 
starts  upon  his  removal  with  fixed  intention  of 
abandoning  his  residence  in  this  state,  and 
residing  in  another  state  T  There  must  be 
two  things  to  change  a  man  from  a  resident 
to  a  nonresident,  namely,  intent  and  act. 
What  he  does  must  be  animo  et  acto;  that  is, 
by  act  and  with  intent.  Mere  intent  to  re- 
move will  not  alone  do.  There  must  be,  in 
addition  to  intention,  an  act  in  the  way  of 

50  L.  R.  A. 


consummating  that  intention.  The  inten- 
tion must  be  to  change  his  residence  from 
this  state  to  residence  out  of  this  state. 
Mere  going  away  temporarily,  or  without  set 

Eurpose  to  abandon  the  former  residence 
ere,  is  not  enough.  It  must  be  with  fixed 
and  definite  design  to  give  up  residence  here 
and  assume  one  outside  of  the  state.  So 
much  for  the  intention.  Next,  as  to  the  act 
of  removal.  What  will  be  enough,  as  an 
act,  to  make  the  party  subject  to  attach- 
ment? Must  he  have  crossed  the  state  line 
in  the  act  of  removal?  Must  he  not  only 
have  crossed  the  state  line,  but  assumed  or 
taken  up  an  actual  residence  beyond  that 
line  ?  Or  is  he  a  nonresident  from  the  point 
of  time  when,  with  such  intention  of  change 
of  residence,  he  begins  his  journey,  though 
he  has  not  reached  the  state  line?  The  au- 
thorities differ  on  this  point,  and  the  ques- 
tion in  principle  is  close.  Shinn  on  Attach- 
ment ( s  96 )  says :  "While  one  may,  by  the 
act  of  removal  from  the  state  of  his  former 
home,  with  the  intention  of  acquiring  a  home 
elsewhere,  become  a  nonresident  in  the  state 
of  his  former  residence,  yet  it  is  the  general 
rule  that  he  does  not  become  such  a  nonresi- 
dent until  he  has  acquired  a  new  residence 
or  place  of  abode  with  the  intention  of  re- 
maining in  the  state  to  which  he  has  re- 
moved." Drake  on  Attachment  (§64)  does 
not  take  a  position.  He  puts  the  question: 
"When  an  individual  departs  from  his  place 
of  abode  in  one  state  with  the  intention  of 
taking  up  his  residence  in  another  state,  at 
what  point  of  time  is  he  to  be  regarded  as  a 
nonresident  of  the  state  in  which  he  has  been 
domiciled?  Can  he  be  so  considered  before 
he  passes  the  boundary  of  that  state?" 
Drake  does  not  definitely  answer,  bui  he 
says:  "But  a  mere  purpose  to  change  resi- 
dence, though  evidenced  by  acts  of  removal 
of  the  party's  property,  will  not  make  him  a 
nonresident  of  the  state  from  which  he  pur- 
poses to  depart  until  he  shall  have  begun,  at 
least,  the  removal  of  his  person."  This  in- 
dicates that  Mr.  Drake  thinks  that  the  party 
becomes  nonresident  the  moment  be  begins 
the  removal  of  his  person.  Wade  on  At- 
tachment (5  78)  does  not  decide  the  point 
definitely  as  to  whether  the  person  must 
have  passed  the  state  line,  but  Mr.  Wade 
takes  the  position  that  it  is  not  necessary, 
in  order  to  make  one  a  nonresident  of  a 
state,  that  he  shall  have  acquired  a  residence 
elsewhere.  Waples  on  Attachment  (§  46) 
evidently  inclines  to  the  view  that  the  party 
is  a  nonresident  the  instant  he  begins  his  de- 
parture. He  says:  "As  previously  re- 
marked in  another  connection,  one  immedi- 
ately becomes  a  nonresident  if  he  leaves  his 
state  with  the  design  of  becoming  such, 
though  the  design  has  been  held  not  to  be 
decisive  on  this  question  until  accompanied 
with  the  act  of  leaving ;  until  he  has  passed 
beyond  the  state  bounds.  But,  if  he  has 
broken  up  his  home,  so  that  process  can  no 
longer  be  served  there,  and  be  binding  upon 
him,  must  his  creditor  be  confined  to  person- 
al^service  upon  his  debtor  as  the  only  means 
of  reaching  him?  The  case  is  not  that  of  an 
absconding    debtor.    The    plaintiff    cannot 
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truthfully  set  up  the  ground  in  his  affidavit 
that  the  defendant  is  running  away  to  avoid 
process,  concealing  himself,  hiding  his  goods, 
etc.,  in  fraud  of  creditors.  The  defendant 
avowedly  means  to  abandon  his  residence, 
which  he  may  lawfully  do,  and  nas  broken 
up  his  home,  and  is  openly  traveling  towards 
the  state  bounds  to  depart  permanently. 
Why  should  not  the  extraordinary  process 
be  invokable  on  the  ground  of  nonresi- 
dence?"  I  have  come  to  the  conclusion  that 
Mr.  Waples  is  right  as  an  original  question. 
But  it  is  not  an  original  question  with  us. 
I  believe  that  the  case  of  Clark  v.  Ward,  12 
Gratt.  440,  can  be  defended  on  logical 
grounds  as  an  original  proposition.  It  may 
be,  perhaps,  that  the  preponderance  of  au- 
thority is  against  it,  but  that  is  doubtful. 
Amid  conflict,  of  course  we  must  follow  that 
case,  unless  it  be  manifestly  wrong,  and  un- 
worthy to  be  followed,  dangerous,  and  hurt- 
ful as  a  rule  for  the  future ;  as  I  do  not  think 
it  is.  That  case  holds  that  "Ward,  living  in 
Virginia,  determines  to  remove  to  another 
state,  and  in  pursuance  of  that  purpose 
leaves  the  place  where  he  has  resided,  and , 
proceeds  directly  to  the  place  where  he  in- 
tends to  reside.  He  is  a  nonresident  of  the 
state,  in  the  sense  of  the  attachment  law,  di- 
rectly he  commences  his  removal,  and  before 
he  gets  beyond  the  limits  of  the  state."  The 
opinion  in  the  case  is  wholly  unsatisfactory, 
as  containing  no  rationale.  In  Moore  v. 
Holtf  10  Gratt.  289,  Judge  Lee,  whose  opin- 
ion goes  very  far,  expressed  the  opinion  that 
under  a  statute  giving  attachment  against 
persons  "out  of  the  coimtry*'  "it  might  be 
held,  upon  an  equitable  construction  of  this 
statute,  that  where  a  debtor  has  actually  left 
his  usual  place  of  abode,  and  set  off  for  a 
distant  state,  with  the  intention  not  to  re- 
turn to  his  residence,  but  in  future  to  reside 
out  of  the  state,  an  attachment  sued  out  aft- 
er his  departure  might  be  sustained,  al- 
though it  chanced  he  had  not  actually  passed 
the  state  line  at  the  time  the  subpoena  is- 
sued." Upon  this  subject  as  an  original 
question  I  am  led  to  the  conclusion  that  the 
case  of  Clark  v.  Ward  is  right,  largely  by  the 
consideration  that  the  reason  and  purpose  of 
giving  an  attachment  against  a  nonresident 
is  the  inability  to  serve  process  upon  him 
for  judgment  in  the  ordinary  course.  A 
party  leaves  the  place  of  his  residence  to  go 
to  another  state.  How  can  you  serve  proc- 
ess upon  him?  The  creditor  does  not  have 
to  follow  him  on  an  express  train,  or  with  a 
fleet  horse,  to  serve  him  with  process  before 
he  gets  to  the  state  line.  He  has  abandoned 
his  usual  place  of  abode,  leaving  no  member 
of  his  family  there  upon  whom  process  could 
be  served.  What  is  the  creditor  to  doT 
Where  is  his  remedy,  unless  he  can  resort  to 
the  property  left  within  the  state  by  the  proc- 
ess of  attachment?  His  debtor  may  sell  it 
the  next  day.  The  object  of  the  law  is  to 
give  the  creditor  recourse  at  once  by  attach- 
ment to  the  property  as  his  only  security. 
Waples  on  Attachment  (5  48)  says:  "Only 
by  his  property  can  a  nonresident  debtor  be 
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reached,  and  made  to  pay.  If  he  is  tempo- 
rarily present,  a  summons  may  reach  him,  to 
be  sure;  but  of  what  avail  would  that  be  if 
his  property  is  not  attached?  ...  He 
could  readily  return  to  his  home,  and  take 
his  property  with  him,  so  that  there  would 
be  nothing  left  within  the  jurisdiction  upon 
which  the  judgment  could  be  executed.  The 
necessity,  therefore,  for  the  use  of  the  writ 
of  attachment,  by  which  his  property  is  con- 
served and  held  under  a  hypothetical  lien  till 
judgment,  is  obvious,  though  the  nonresident 
debtor  be  personally  served  wila  summons. 
Ordinary  process,  though  it  may  be  served, 
in  such  case  would  not  prove  efTeetual; 
hence  the  extraordinary  is  permitted  and 
authorized."  Now,  I  say  that  the  reaaon 
as  given  in  the  books  for  the  attachment  is. 
generally  speaking,  because  by  reason  of  the 
debtor's  absence  from  his  usual  place  of 
abode  and  his  abandonment  of  it  service  of 
process  and  ordinary  procedure  are  prevent- 
ed. Such  being  the  reason  for  the  allowance 
of  an  attachment  against  a  nonresident,  it 
applies  as  well  the  moment  he  commences 
his  journey  as  after  he  crosses  the  state  line. 
He  is  not  at  home  to  be  served  with  process 
and  for  judgment.  The  creditor  has  no  safe- 
ty but  to  seize  his  property  by  attachment. 
It  was  error  to  refuse  the  two  instructions 
above  quoted,  asked  by  the  defendants.  It 
logically  follows  that  it  was  error  to  pi^e 
for  the  plaintiff  the  instruction  aboA'e  quot- 
ed, because  it  demanded  that,  before  Bun 
could  become  a  nonresident,  he  must  not  only- 
have  crossed  the  state  line,  but  must  have 
acquired  a  residence  in  another  state.  In- 
deed, he  must'  have  acquired  a  domicil 
there.  Under  Clark  v.  Ward  he  need  not 
have  acquired  either  domicil  or  residence 
in  another  state  to  be  a  nonresident  of  this 
state. 

The  said  instruction  given  for  the  plaintiff 
speaks  of  a  domicil,  not  residence.  At  least, 
it  tells  the  jury  that  Burt's  domicil  in  this 
state  continued  until  he  acquired  another 
by  actual  residence,  with  the  intent  of  aban- 
doning his  former  domicil.  This  instruction 
may  be  interpreted  to  mean  that  he  never 
would  become  a  nonresident  of  this  state  un- 
til by  such  actual  residence  in  another  state 
as  would  constitute  domicil  there.  He  had 
acquired  an  actual  domicil  in  that  other 
state.  This  puts  too  severe  a  test  of  non- 
residence  in  this  state.  It  requires  resi- 
dence abroad  amounting  to  actual  domicil. 
A  man  may  be  a  resident  of  one  state,  with- 
out having  actual  domicil  there,  and,  if  he 
is  a  resident  only  of  another  state,  he  is  not 
a  resident  of  this  state,  as  all  the  books  con- 
cede. But  under  Clark  v.  Ward  he  need 
not  have  even  residence  in  another  state, 
much  less  domicil,  to  be  a  nonresident  of  this 
state.  There  is  a  difference  between  domicil 
and  residence.  "  'Residence*  is  used  to  indi- 
cate the  place  of  abode,  whether  permanent 
or  temporary ;  'domicil*  denotes  a  fixed,  per- 
manent residence,  to  which,  when  absent,  one 
has  the  intention  of  returning."  10  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  8.    A  man  maj 
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hare  »  residence  in  one  place,  a  domicil  in 
another.  ''Domicil  is  composed  of  two  ele- 
ments, residence  and  intention,  and  both  of 
these  must  concur.  Residence  in .  a  place 
without  the  requisite  intention  of  remaining 
will  not  suffice  to  give  one  a  domicil  in  such 
place,  nor  will  an  intention  to  change  one's 
domicil,  unaccompanied  by  actual  removal, 
result  in  a  change  of  domicil."  Id.  15. 
Domicil  means  more  than  residence.  It  im- 
ports residence,  and  fixed  Intention  to  re- 
main there.  A  man  may  be  a  resident  of  a 
locality  without  having  his  domicil  there. 
He  can  have  only  one  domicil  at  the  same 
time,  though  he  may  have  more  than  one 
residence.  Long  v.  Ryan,  30  Gratt.  718; 
White  V.  Tennani,  31  W.  Va.  790,  8  S.  E. 
506.  I  repeat  that  this  instruction,  in  re- 
quiring such  residence  abroad  as  amounts  to 
a  domicil  abroad  to  constitute  a  man  a  non- 
resident of  this  state,  makes  too  high  a  test 
of  nonresidence  in  this  state.  The  question 
of  domicil  is  not  necessarily  involved  in  de- 
ciding whether  a  man  is  a  nonresident;  is 
not  decisive  of  it.  "In  determining  whether 
a  debtor  is  a  resident  of  a  particular  state, 
the  question  as  to  his  domicil  is  not  neccs- 
»rily  always  involved;  for  he  may  have  a 
residence  which  is  not  in  law  his  domicil. 
Domicil  includes  residence,  with  an  inten- 
tion to  r^uain ;  while  no  length  of  residence, 
▼ithout  the  intention  of  renuiining,  consti- 
tutes domicil."  Drake,  Attachm.  §  58.  It 
is  not  true  that  before  one  becomes  a  nonresi- 
dent of  one  state  he  must  have  actual  resi- 
dence in  another.  If  the  question  were 
whether  a  man  who  had  a  domicil  in  one 
rtate  had  lost  it,  then  whether  he  had  such 
actual  residence  in  another  state  as  gives 
domicil  there,  the  question  of  actuality  of 
residence  in  the  second  state  would  be  very 
material;  but  that  would  be  upon  the  ques- 
tion of  domicil, — that  is,  loss  of  domicil  in 
die  first  state ;  but  we  are  on  the  question  of 
loss  of  residence.  Wade,  Attachm.  §  78.  A 
man's  domicil  is  presumed  to  continue  until 
another  is  taken  up;  but  that  is  not  the 
question  here.  Thus  I  do  not  see  how  we 
can  sastain  the  instruction  above  quoted 
given  for  the  plaintiff.  Where  a  man  aban- 
dons a  domicil  in  one  state,  and  goes  into 
another  to  reside,  the  loss  of  domicil  in  the 
former  state  shows  likely  a  loss  of  residence 
there  also.  So  the  assumption  of  a  new 
domicil  loses  the  former  one,  and  may  tend 
to  show  also  the  cessation  of  residence  in  the 
9tate  of  the  former  domicil,  though  not  con- 
clusively showing  it.  Domicil  may  throw 
light  on  the  question  of  residence ;  but  to  be 
a  nonresident  of  one  state,  or,  rather,  to 
change  and  become  a  nonresident  of  one 
state,  it  is  not  necessary  that  the  person 
should  so  reside  abroad  as  to  have  a  domicil 
there.  I  have  considered  nonresidence  un- 
der the  attachment  law,  though  this  is  an 
action  for  damages  for  selling  property  ex- 
empt under  chapter  41,  §  23,  Code;  but  I 
think  when  we  have  ascertained  who  is  a 
nonresident  under  the  attachment  law  we 
have  also  ascertained  who  is  a  nonresident 
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under  said  exemption  statute.  Nonresi- 
dence imder  both  statutes  means  the  same. 
A  person  whOj^as  a  nonresident,  is  liable  to 
attachment,  is  not  entitled  to  claim  the  ex- 
emption because  he  is  a  nonresident. 

Complaint  is  made  that  the  court  instruct- 
ed the  jury  that  under  certain  circumstances 
the  jury  should  find  for  the  plaintiff  double 
the  value  of  the  goods  sold  from  Burt. 
Code,  chap.  50,  §  31,  says  that  ''the  justice 
.  .  .  shnll,  with  his  sureties,  be  liable  on 
his  official  bone!  for  any  neglect  of  duty,  de- 
fault, or  misconduct  of  such  person  [special 
constable]  in  the  matter  for  which  he  was 
deputed."  And  in  chapter  41,  §  25,  the  Code 
says:  "And  any  officer  who  shall  sell  any 
property  so  claimed  as  exempt  .  .  . 
shall  forfeit  to  such  debtor  double  the  value 
of  the  property  so  sold,  which  forfeiture  may 
be  recovered  from  the  officer  and  his  sureties 
in  his  official  bond."  It  is  contended  that 
the  latter  statute  is  a  penal  statute,  and 
that  it  must  be  strictly  construed,  as  it  in- 
volves the  idea  of  penalty  and  punishment 
for  the  performance  of  an  unlawful  act,  on 
principles  stated  in  Hall  v.  Norfolk  d  W,  R. 
Co.  44  W.  Va.  36,  41  L.  R.  A.  669,  28  S.  E. 
754;  and  that,  therefore,  under  strict  con- 
struction the  statute  cannot  be  made  to  ap- 
ply to  the  justice  in  this  case  and  his  sure- 
ties, as  sureties  are  looked  upon  with  favor, 
and  are  bound  only  by  the  letter  of  their 
bond,  and  their  liability  is  not  to  be  extend- 
ed by  implication.  It  is  contended  that  only 
the  value  of  the  property,  not  double  its 
value,  could  be  found.  I  do  not  think  this 
contention  is  sustainable.  When  the  bond 
of  the  justice  was  executed,  the  law  gave 
damages  of  double  the  value  of  property  ex- 
empt by  law  for  its  sale,  and  made  the  offi- 
cial bond  of  an  officer  liable  therefor.  The 
sale  of  it  contrary  to  law  would  be  miscon- 
duct in  the  officer,  misuse  of  the  powers  of 
his  office;  and  the  law  also  declared  that  if 
the  justice  selected,  of  his  own  choice,  a  per- 
son to  act  as  special  constable,  to  perform 
the  same  duties  as  a  regular  constable,  he 
should  be  liable  for  the  misconduct  of  such 
special  constable.  It  does  not  seem  reason- 
able that  one  man  whose  exempt  property 
is  sold  should  be  entitled  to  recover  double 
its  value  when  sold  by  a  regular  constable, 
while  another  man  for  the  like  act  should  re- 
cover only  half.  Rather  should  we  not  say 
that,  taking  these  several  statutes  together, 
uniformity  was  designed?  They  were  all  in 
force  when  this  bond  was  given,  and  in  State 
V.  Nutter,  44  W.  Va.  385,  30  S.  E.  67,  the 
doctrine  is  stated  that,  while  sureties  stand 
on  the  letter  of  their  contract,  the  law  at  the 
time  of  the  contract  is  part  of  it,  and,  if  it 
gives  to  the  contract  a  certain  legal  effect, 
that  law  is  as  much  a  part  of  the  contract 
as  if  incorporated  in  it.  and  the  sureties  in 
the  bond  are  bound  according  to  such  law. 
This  double  recovery  is  only  damagps.  The 
statute  hos  only  doubled  what  was  damages. 
They  need  not  be  sued  for  os  a  penalty,  nor 
claimed  as  such  in  a  declaration.     The  stat- 
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ute  simply  imposeB  that  recovery  as  damagod 
in  the  given  case,  the  quantum  of  damages. 
1  see  no  error  in  this  feature  of  the  instruc- 
tion complained  of. 

Another  feature  of  that  instruction  that 
is  complained  of  is  that  which  told  the  jury 
that  if  Burt  was  a  husband,  and  resident  of 
this  state,  on  the  day  of  the  sale  of  the  prop- 
erty, he  might  claim  his  exemption  at  any 
time  before  the  sale.  The  contention  of  the 
plaintiff  in  error  is  that,  to  claim  the  exemp- 
tion, Burt  must  have  been  a  resident  of  the 
state  at  the  date  of  the  levy.  No  authority 
is  cited  for  this  proposition.  The  author- 
ities hold  that  the  exemption  in  favor  of  a 
poor  debtor  may  be  claimed  up  to  the  begin- 
ning of  the  sale.  Waples,  Homestead,  777, 
884.  That,  however,  is  not  exactly  the  ques- 
tion in  this  case.  Unquestionably,  a  debtor, 
about  whose  residence  there  is  no  question, 
may  claim  his  exemption  at  any  time  before 
sale ;  but  in  this  case  it  is  claimed  that  Burt 
held  the  status  of  nonresident  on  the  date  of 
the  levy,  and  that  ri^ht  then  vested  in  the 
-creditor,  and  that,  even  if  Burt,  after  that 
•date,  returned  to  West  Virginia,  and  re- 
sumed his  residence  here  bona  fide,  he  could 
Tiot  claim  this  exemption.  I  do  not  so  see 
it.  That  exemption  statute  must  be  liber- 
ally construed  to  accomplish  its  object, 
which  is  for  the  protection  and  benefit  of  a 
poor  debtor  and  his  helpless  family,  to  give 
them  the  bread  of  life,  and  a  pillow  whereon 
to  lay  the  head,  to  save  them  from  destitu- 
tion and  absolute  want.  If  the  party  be  a 
resident  of  the  state  before  his  title  to  the 
property  is  absolutely  gone  by  sale,  the  pol- 
icy and  purpose  of  the  law  demand  that  it 
shall  be  saved  to  him,  as  well  as  if  he  had 
never  been  out  of  the  state.  I  concede  that, 
if  the  question  were  only  whether  the  debtor 
was  a  resident  of  the  state  at  the  date  of  the 
levy,  and  he  was  not  such  resident  then,  his 
after  return  would  not  abate  the  attachment 
or  levy;  but  that  is  not  the  question.  The 
question  is  whether  he  was  a  bona  fide  resi- 
dent at  the  date  of  the  sale.  If  he  was.  the 
statute  of  exemption  comes  to  his  relief. 

It  is  claimed  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  declaration.  The 
reason  given  is  that  the  declaration  does  not 
show  on  what  ground  the  attachment  issued, 
and  should  have  shown  that  it  was  not  is- 
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sued  on  the  ground  of  Burt's  nonresidence; 
for  that,  if  it  was  issued  on  the  ground  of 
nonresidence,  Burt  was  compelled,  before  su- 
ing for  damages,  to  controvert  the  existence 
of  that  ground,  and  not  doing  so,  the  fact 
of  nonresidence  is  established,  and,  the  decla- 
ration failing  to  negative  that  fact,  all  that 
it  contains  may  be  true,  and  yet  the  defend- 
ants not  liable.  If  the  defendant,  Burt,  in 
that  action  had  been  served  with  process  or 
appeared,  I  do  not  say  how  far  the  fact  of 
nonresidence  would  be  established  so  as  to 
bar  an  action  for  the  sale  of  the  property; 
but  it  does  not  appear  that  he  was  served 
with  process,  or  appeared  in  the  action,  and 
its  record  does  not  establish  the  fact  of  non- 
residence  conclusively  against  him.  More- 
over, if  he  was  a  nonresident  up  to  the  date 
of  the  judgment,  but  was  a  bona  fide  resi- 
dent before  actual  sale,  he  would  be  entitled 
to  claim  the  exemption.  If  he  was  resident 
then,  it  was  enough. 

I  think  that  the  instruction  that  in  ascer- 
taining the  intention  of  Burt  in  leaving  the 
state  to  eo  to  Buffalo,  New  York,  the  jury 
was  entitled  to  consider  all  of  the  evidence 
from  which  any  inference  may  be  drawn, 
cures  any  error  that  may  exist  from  the  re- 
fusal to  give  the  instruction  marked  7,  page 
91,  printed  record.  I  see  no  objection  to 
that  instruction;  but  the  court  committed 
no  error  in  refusing  it,  for  the  reason  that 
it  is  useless  and  improper  to  give  different 
instructions  announcing  the  same  legal 
point,  merely  differently  worded.  The  as- 
signment of  error  as  to  the  rejection  of  the 
evidence  of  Richard  Boecker  is  not  tenable, 
because  relating  merely  to  an  imperfect  local 
custom;  and,  moreover,  the  answer  expected 
is  not  given. ,  The  assignment  of  error  as  to 
evidence  of  F.  A.  Blum  is  not  well  taken,  be- 
cause expressive  of  the  witness's  mere  opin- 
ion. The  exclusion  of  the  evidence  of  Wil- 
liam E.  Blum,  which  is  assigned  as  error,  is 
not  error,  because  it  was  proposed  to  give 
merely  Blum's  construction  or  inference 
from  the  language  of  Burt. 

For  these  reasons  we  find  no  error,  except 
as  to  the  three  instructions  above  quoted: 
but  because  of  error  as  to  them  we  reverse 
the  judgment,  set  aside  the  verdict,  and 
grant  the  defendants  a  new  triaL 
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V. 

J.  S.  PALMER. 
(26  Colo.  56.) 

1.  The  location  of  a  placer-mlalaip 
elaist  does  aot  preTeat  the  sabse- 
«aeat  loeatioa,  bj  third  persons,  of  lode 
elaime  within  Its  exterior  boandarles,  which 
are  known  to  exist  prior  to  the  application 
for  a  patent  for  the  placer  claim. 

%.  A  poMiea»orjr  title  to  a  lode-miaias 
elaUa  is  within  the  meaning  of  a  statate 
fiYlng  a  person  in  possession  of  real  estate  a 
right  to  maintain  an  action  against  anj  per- 
son claiming  an  estate  adverse  to  him,  for 
the  pnriM>se  of  determining  such  adverse  es- 
tate. 


Note. — Lodes  or  veins  within  placer  claims. 

I.  Oenerally. 
II.  When  lode  excluded  from  placer  patent. 

a.  Unknoton  lodes, 

h.  Known  lodes. 

1.  Generally. 

2.  What    constitutes     knowledge; 

character  of  vein  or  lode 
as  known. 

a.  Belief. 

b.  Necessity  that  lode  be  pre- 

viously located, 
e.   Constructive  notice, 
d.  Character  of  vein  or  lode  as 

known. 

3.  To  whom  known. 

4.  Time  of  knowledge. 

c  Presumption  an4  proof  as  to  knowl- 

edpe  of  vein  or  lode. 
d.  Validity  and  effect  -of  express  eutcep- 

tion  in  placer  patent. 

III.  Entertaining  applications,  and  granting 

patents,  for  lode  claims  after  issuance 
of  placer  patent. 

IV.  Width  of  lode  olaim. 

V.  Adverse;   effect  of  judgment  in  adverse 

suit. 
VI.  Right  to  locate  lode  claim  before  appli- 
cation for  placer  patent. 
VII.  Miscellaneous. 

I.  Generally. 

The  statute  applicable  to  cases  where  a  lode 
or  Tdn  Is  embraced  within  the  boundaries  of  a 
placer  claim  is  I  2333,  U.  8.  Rev.  Stat.,  which 
provides  as  follows:  "Where  the  same  person, 
aaociation,  or  corporation  Is  in  possession  of 
a  placer  claim,  and  also  a  vein  or  lode  Included 
wUhln  the  Ix>undarles  thereof,  application  shall 
be  made  for  a  patent  for  the  placer  claim,  with 
the  statement  that  it  Includes  such  vein  or  lode  ; 
and  in  such  case  a  patent  shall  issue  for  the 
placer  claim,  subject  to  the  provisions  of  this 
chapter.  Including  such  vein  or  lode,  upon  the 
pajment  of  five  dollars  per  acre  for  such  vein 
or  lode  claim  and  25  feet  of  surface  on  each 
aide  thereof.  The  remainder  of  the  placer 
claim,  or  any  placer  claim  not  embracing  any 
f^ein  or  lode  claim,  shall  be  paid  for  at  the  rate 
of  two  dollars  and  fifty  cents  per  acre,  together  • 
with  ail  costs  of  proceedings :  and  where  a  vein 
<*r  lode,  such  as  is  described  In  f  2320,  Is  known 
to  exist  within  the  boundaries  of  a  placer  claim, 
an  application  for  a  patent  for  such  placer 
claim,  which  does  not  include  an  application  for 
the  vein  or  iode  claim,  shall  be  construed  ss  a 


3.  Oae  who  locates  a  lode-minlns 
elalia  wltliiu  the  limits  of  a  plaeer 
elalm  Is  entitled  to  a  strip  1,500  feet  long 
and  50  feet  wide,  under  U.  8.  Rev.  Stat,  i 
2833,  giving  an  applicant  for  a  patent  for  a 
placer  claim  a  right  to  a  patent  for  a  lode 
claim  known  to  exist  within  the  limits  of  the 
placer  claim  upon  paying  an  extra  amount 
for  that  quantity  of  land ;  and  providing  that 
in  case  he  is  not  In  possession  of  the  lode 
claim,  and  it  is  not  referred  to  In  his  claim 
or  patent,  then  the  application  shall  be  con- 
strued as  a  conclusive  declaration  that  he 
has  no  right  to  possession  of  the  lode  claim. 

(February  $,  1890.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  £1  Paso  Coun- 
ty in  favor  of  plaintiff  in  an  action  to  quiet 


oonclnslve  declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim ;  but  where  the  existence  of 
a  vein  or  iode  in  a  placer  claim  is  not  known, 
a  patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  and  other  deposits  within  the 
iMundarles  thereof." 

That  section  has  no  application  to  lodes  or 
veins  within  the  boundaries  of  a  placer  claim, 
which  have  been  previously  located  under  the 
laws  of  the  United  States,  and  are  In  posses- 
sion of  the  locators  or  their  assigns,  since  such 
locations,  when  perfected  under  the  law,  are 
the  property  of  the  locators  or  parties  to  whom 
the  locators  have  conveyed  their  interest. 
Noyes  v.  Mantle,  127  U.  S.  848,  82  L.  ed.  168, 
8  Sup.  Ct.  Bep.  1132,  also  infra,  II.  b,  2,  b; 
Sullivan  V.  Iron  Silver  Mln.  Co.  148  U.  8.  431, 
36  L.  ed.  214,  12  Sup.  Ct.  Bep.  565. 

When  an  applicant  for  a  placer  patent  is  at 
the  time  in  possession  of  a  vein  or  lode  in- 
cluded within  the  boundaries  of  his  placer  claim, 
he  shall  state  that  fact ;  and  on  payment  of  the 
sum  required  for  a  vein  claim  and  25  feet  on 
each  side  of  It.  at  |5  per  acre,  and  $2.60  for  the 
remainder  of  the  placer  claim,  his  patent  shall 
cover  both.  Reynolds  v.  Iron  Silver  Mln.  Co. 
116  U.  8.  687.  29  L.  ed.  774,  6  Sup.  Ct.  Rep. 
601 :  Iron  Silver  Mln.  Co.  v.  Reynolds,  124  U.  S. 
374.  31  L.  ed.  466,  8  Sup.  Ct.  Rep.  698 ;  Noyes 
V.  Mantle,  127  U.  S.  348,  32  L.  ed.  168,  8  Sup. 
Ct.  Rep.  1132. 

II.  When  lode  ejtcludcd  from  placer  patent. 

a.  Unknown  lodes. 

Where  no  vein  or  lode  is  known  to  exist  with- 
in the  boundaries  of  a  placer  claim  at  the  time 
a  patent  for  the  placer  claim  Is  applied,  for, 
the  patent  for  the  placer  claim  carries  all  valu- 
able mineral  and  other  deposits  which  may  be 
found  within  the  boundaries  thereof.  Reynolds 
V.  Iron  Silver  Mln.  Co.  116  U.  S.  687,  29  L.  ed. 
774,  6  Sup.  Ct.  Rep.  601 ;  Iron  Silver  Mln.  Co. 
V.  Reynolds.  124  U.  S.  374,  31  L.  ed.  466,  8 
Sup.  Ct.  Rep.  598 ;  Noyes  v.  Mantle,  127  U.  S. 
348,  32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132;  Unit- 
ed States  V.  Iron  Silver  Mln.  Co.  128  U.  S.  673, 
32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195. 

Where  the  existence  of  a  vein  or  lode  In  a 
placer  claim  Is  not  known  at  the  time  of  the 
application  for  a  patent  to  the  placer  claim, 
that  Instrument  will  convey  all  valuable  mineral 
and  other  deposits  within  its  boundaries.  Dab  I 
V.  Raunhelm,  132  U.  S.  260,  83  L.  ed.  324,  10 
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title  to  certain  lode-mining  claims.  Re- 
versed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  A.  T.  Onimell  and  William  C. 
Robinson,  for  appellant: 

The  character  of  the  ground  was  not  in 
controversy,  but  it  was  admitted  to  be  placer 
ground.  It  had  been  so  admitted  by  the 
government,  and  patented  as  such  by  the 
government  to  the  appellant,  and  its  placer 
character  could  not  be  questioned  in  this 
proceeding. 

Dakl  v.  Raunheim,  132  U.  S.  260,  33  L. 
ed.  324,  10  Sup.  Ct.  Rep.  74;  Dahl  v.  Mon- 
tana Copper  Co.  132  U.  S.  264,  33  L.  ed.  325, 
10  Sup.  Ct.  Rep.  97. 

In  order  that  it  may  come  within  the 
meaning  of  §  2333,  *U.  S.  Rev.  Stat.,  and 
thereby  be  excepted  from  the  terms  of  a 
placer  patent,  "the  lode  or  vein  must  be  as- 


certained, and  be  of  such  extent  as  to  render 
the  land  more  valuable  on  that  account,  and 
justify  their  exploitation." 

United  States  v.  Iron  Silver  Min.  Co.  128 
U.  S.  673,  32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195 : 
Iron  Silver  Min.  Co.  v.  Mike  d  S.  Qmd  d  8. 
Min.  Co.  143  U.  S.  394,  36  L.  ed.  201,  12  Sup. 
Ct.  Rep.  643. 

A  placer  patent  conveys  no  title  whatever 
to  a  known  lode  within  the  placer  area  at 
the  time  of  the  application  for  placer  patent. 

Reynolds  v.  Iron  Silver  Min.  Co.  116  U. 
S.  687,  29  L.  ed.    774,  6  Sup.  Ct.  Rep.  601. 

Section  2333  has  no  application  to  a 
claim,  a  located  lode,  at  all,  but  to  a  lode 
that  has  not  been  located  or  claimed. 

Reynolds  v.  Iron  Silver  Min.  Co.  116  U. 
S.  687,  29  L.  ed.  774,  6  Sup.  Ct.  Rep.  601 ; 
Iron  Silver  Min.  Co.  v.  Mike  d  8.  Ootd  d  8. 
Min.  Co.  143  U.  S.  394,  36  L.  ed.  201,  12  Sup. 


Sup.  Ct.  Rep.  74,  Affirming  6  Mont.  167,  9  Pac. 
802. 

A  lode  not  known  to  exist  at  the  time  of  the 
application  for  the  placer  patent  Is  not  excepted 
from  the  grant  ol  the  patent.  Maggie  Lode,  14 
Land  Dec  655. 

Sullivan  V.  Iron  Sliver  Min.  Co.  148  IT.  S. 
431,  36  L.  ed.  214,  12  Sup.  Ct.  Rep.  655,  says 
that  a  placer  patent  conveys  to  the  patentee 
full  title  to  all  lodes  or  veins  not  then  known 
to  exist ;  but  It  Is  evident  that  the  court  did  not 
intend  to  change  the  rule  previously  established 
as  to  the  time  the  vein  must  be  known  in  order 
to  be  excepted. 

b.  Knotcii  lodes. 
1.  Oenerally. 

Where  a  vein  or  lode  is  known  to  exist  under 
the  surface  Included  in  a  patent  for  a  placer 
claim,  and  is  not  in  claimant's  possession  and 
not  mentioned  in  the  claim  or  patent,  such  vein 
or  lode  is  excluded  from  the  patent  as  much  as 
if  it  were  excepted  in  clear  terms ;  and  the  title 
to  it  remains  in  the  United  States,  and  does  not 
pass  to  the  patentee.  Reynolds  v.  Iron  Silver 
MiD.  Co.  116  U.  S.  687,  29  L.  ed.  774.  6  Sup. 
Ct.  Bep.  601 ;  Iron  Silver  Min.  Co.  v.  Reynolds, 
124  U.  S.  874,  31  L.  ed.  460,  8  Sup.  Ct.  Rep. 
698 :  Noyes  v.  Mantle,  127  U.  S.  348,  32  L.  ed. 
168,  8  Sup.  Ct.  Rep.  1132 ;  Butte  &  B.  Min.  Co. 
21  Land  Dec.  125. 

When  a  vein  or  lode  Is  known  to  exist  with- 
in the  boundaries  of  the  placer  claim,  the  ap- 
plication for  a  patent,  which  does  not  include 
also  an  application  for  the  vein  or  lode,  is  to 
be  construed  as  a  conclusive  declaration  that 
the  claimant  has  no  right  of  possession  to  It. 
United  States  v.  Iron  Silver  Min.  Co.  128  U.  S. 
673.  32  L.  ed.  571,  0  Sup.  Ct.  Rep.  195. 

The  owner  of  a  patent  to  a  placer  claim  can- 
not inaintaln  an  action  to  recover  possession 
of  a  vein  or  lode  excepted  from  the  patent  by 
operation  of  f  2333  of  the  Revised  Statutes, 
even  as  against  a  person  who  has  acquired  no 
right  therein  from  the  United  States,  as  the 
rule  applicable  to  actions  in  ejectment  applies, 
namely  that  the  plaintiff  can  only  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  defendant's  title.  Reynolds  v.  Iron 
Silver  Min.  Co.  116  U.  S.  687,  29  L.  ed.  774,  (i 
Sup.  Ct.  Rep.  601. 

2.  What   constitutes    knowledge;   character   of 
vein  or  lode  as  kuotmi. 

a.  Belief. 

The  words  ''known  to  exist,'*  In  {  2333,  refer  ' 
50  L.  R.  A. 


to  knowledge  of  the  existence  of  a  vein  or  lode, 
and  not  to  the  intent  of  the  party  to  acquire  a 
lode  which  may  or  may  not  exist  of  which  he 
has  no  knowledge ;  and  belief,  after  examina- 
tion, in  the  existence  of  a  lode  is  not  equivalent 
to  knowledge  of  the  fact.  There  may  be  diffi- 
culty in  determining  whether  such  Icnowledge  in 
a  given  case  was  had ;  but  between  the  mere  be- 
lief and  knowledge  there  is  a  wide  difference. 
Iron  Silver  Min.  Co.  v.  Reynolds,  124  U.  S.  374, 
31  L.  ed.  466,  8  Sup.  Ct.  Rep.  598. 

Mere  belief,  based,  not  on  any  discoveries  In 
the  placer  tract,  or  traces  of  a  vein  or  lode 
adjacent  thereto,  but  on  the  fact  that  quite  a 
number  of  shafts  sunk  elsewhere  in  the  dis- 
trict have  disclosed  horizontal  deposits  of  a 
peculiar  kind  of  ore  which  may  be  merely  parts 
of  a  single  vein  of  continuous  extension  through 
all  the  territory,  is  not  the  knowledge  required 
by  Rev.  Stat.  S  2333.  Sullivan  v.  Iron  Silver 
Min.  Co.  143  U.  S.  431,  36  L.  ed.  214,  12  Sup. 
Ct.  Rep.  555. 

b.  Necessity   that    lode   to   previouslv    located. 

The  words  "vein  or  lode."  In  f  2833,  mean  a 
vein  or  lode  that  has  been  discovered, — that  has 
been  developed  or  located,  and  that  has  metea 
and  bounds.  Iron  Silver  Min.  Co.  v.  Sullivan. 
5  McCrary,  274,  16  Fed.  Rep.  829. 

The  United  States  Supreme  Court,  In  revers- 
ing, in  109  U.  S.  550,  27  L.  ed.  1028,  3  Sup.  Ct. 
Rep.  339.  the  preceding  case,  did  not  pass  upon 
the  substantive  question  whether  the  location 
of  a  vein  is  essential  to  make  it  a  known  vein 
within  S  2333,  but  held  that,  as  a  matter  of 
pleading,  the  averment  of  the  answer  in  the  lan- 
guage of  the  section  that  the  vein  was  known  to 
exist  was  sufficient  in  any  event. 

The  decision  in  Iron  Silver  Min.  Co.  v.  Sulli- 
van, 5  McCrary,  274,  16  Fed.  Rep.  820,  upon 
this  point  has,  however,  been  overruled  by  Iron 
Silver  Min.  Co.  v.  Mike  &  S.  Gold  &  8.  Min.  Co. 
143  U.  S.  394.  36  L.  ed.  201,  12  Sup.  Ct.  Rep. 
543,  which  holds  that  the  term  **known  vein" 
as  used  in  f  2333  is  not  synonymous  with  "lo- 
cated claim,"  but  refers  to  a  vein  or  lode  whose 
existence  is  known,  as  contradistinguished  from 
one  which  has  been  appropriated  by  location. 

The  decision  on  this  point  is  controverted  by 
Justice  Field,  with  whom  Justices  Harlan  and 
Brown  concur,  In  a  dissenting  opinion  which  nj)- 
parently  approves  the  decision  of  the  circuit 
court  in  Iron  Silver  Min.  Co.  v.  Sullivan.  5  Mc- 
Crary, 274,  16  Fed.  Rep.  829.  He  says:  "Tht» 
case  of  Noyes  v.  Mantle,  127  U.  S.  84S,  32  L.  ed. 
168.  8  Sup.  Ct.  Rep.  1132  [which  the  pr^aillng 
opinion  cites  In  support  of  Its  position],  does 
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Ct.  Rep.  543 :  Sullivan  v.  Iron  Silver  Min.  Co, 
143  U.  8.  431,  3G  L.  ed.  214,  12  Sup.  Ct  Kep. 
555. 

Mr.  George  I<.  Hodges  also  for  appei- 
l&nt 

Messrs.  B.  F.  Montgomery,  W.  S. 
XoBtgoB&ery,  Brvoe  Glidden,  and  J.  H. 
Mavpia  for  appellee. 

Messrs.  Charles  Caveader,  Jolia  M. 
Xaxwell,  Jolia  A.  Eariag,  and  Thomas, 
Bryant,  A  Iiee,  amid  curtcp. 

Goddard,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  an  action  instituted  by  the  ap- 
pellee, plaintiff  below,  against  appellant,  the 
Mt.  Rosa  Mining,  Milling,  &  Land  Company, 
defendant  below,  to  quiet  his  title  to  two 
lode-mining  claims  situate  within  the  ezte- 
rior  boundaries   of  a  certain   tract  of  land 


conveyed  to  appellant  by  a  government  pat- 
ent, as  placer  mining  ground.  Upon  the 
trial,  it  was  admitted  that  the  lode  claims 
were  formally  and  regularly  located  as  pro- 
vided by  law,  except  as  to  the  discovery  of 
mineral  therein;  that  affidavits  in  lieu  of 
labor,  for  the  years  subsequent  to  their  lo- 
cation, were  properly  filed  by  the  owners; 
that  by  proper  conveyances  the  plaintiff  be- 
came, and  was,  the  owner  of  whatever  title 
had  been  acquired  by  virtue  of  such  loca- 
tions. It  was  further  agreed  that  the  placer 
owned  by  the  defendant  was  located  some 
time  prior  to  the  location  of  the  lode  claims ; 
that  the  application  for  a  patent  was  not 
mado  untdl  after  their  location;  that  the 
defendant,  through  proper  conveyances,  was 
the  owner  of  the  placer.  The  only  questions 
of  fact  that  remained  in  dispute  were  wheth- 
er or  not  a  vein  or  lode  was  discovered  and 


fiot  when  properly  understood,  militate,  as  sup- 
posed, against  this  view  [the  view  taken  by  the 
drcult  court  In  Iron  Silver  Min.  Co.  v.  Sulli- 
TiD].  The  court  in  Its  language  there 
Qs^  bad  reference  to  the  rights  of 
parries  other  than  the  applicant  for  the  placer 
pat<nit,  when  it  said  that  the  statute  did  not 
apply  to  lodes  or  veins  within  the  boundaries 
of  a  placer  claim  which  had  been  previously 
looted  under  the  laws  of  the  United  States, 
and  were  In  the  possession  of  the  locators,  and 
could  apply  only  to  lodes  or  veins  not  taken 
Dp  and  located  so  as  to  become  the  property  of 
others.  The  statute  has  reference  to  cases, 
where  the  same  person,  association,  or  corpora- 
tioa  is  in  possession,  both  of  the  placer  claim, 
and  of  the  vein  or  lode  within  Its  boundaries. 
Id  such  cases,  if  the  lode  claim  Is  known  to 
the  applicant  to  exist,  he  must  designate  It  in 
bis  application ;  but  It  cannot,  of  course,  be 
known  to  him  to  exist,  whatever  his  conjectyres 
may  be.  until  the  lode  is  discovered  and  located 
so  as  to  enable  him  to  state  its  existence  and 
»teDt  in  bis  application  for  a  patent  of  the 
placer  claim,  and  to  tender  the  price  per  acre 
reqoired." 

Again,  he  says:  "If  there  be  any  variance 
between  these  views  and  those  expressed  in 
Iron  Silver  Min.  Co.  v.  Reynolds,  124  U.  S.  374, 
31  L.  ed.  466.  8  Sup.  Ct.  Rep.  598,  as  to  the 
manner  in  which  knowledge  of  the  existence  of 
a  lode  within  the  boundaries  of  a  placer  claim 
inay  be  obtained,  it  is  because  of  a  more  careful 
consideration  of  the  subject  In  later  years  than 
ronnerly,  and  of  larger  experience  in  mining 
cases." 

The  decision  of  the  majority  of  the  court  in 
Iron  Silver  Min.  Co.  v.  Mike  &  S.  Gold  &  S. 
Min.  Co.  was  followed  in  Sullivan  v.  Iron  Sil- 
T"  Min,  Co.  143  U.  S.  481,  36  L.  ed.  214,  12 
^op.  Ct.  Rep.  555,  Justice  Field  dissent- 
i^S  as  to  this  point,  and  saying  that  before  a 
^ein  or  lode  can  be  deemed  to  fall  within  those 
^x'-epted  from  the  placer  patent,  as  a  known 
:ode  existing  at  the  time  of  the  application  of  a 
liatentee,  the  lode  must  be  discovered  and  locat- 
^-  80  far  as  to  be  capable  of  measurement. 

The  location  of  a  lode  claim  prior  to  the  ap- 
plication for  a  placer  patent  is  not  necessary  in 
(^nier  to  make  It  a  known  lode.  Railroad  Lode 
»  Noyet  Placer,  9  Land  l>ec.  26. 

c.  Constructive  notice. 

^bere  a  location  of  a  vein  or  lode  has  been 
Bade  under  the  law,  and  Its  boundaries  have 
^&  specifically  marked  on  the  surface,  so  as 
to  be  readily  traced,  and  notice  of  the 'location 
50L.R,A. 


is  recorded  In  the  usual  books  of  record  within 
the  district.  It  may  safely  be  said  that  the  vein 
or  lode  Is  known  to  exist,  although  personal 
knowledge  of  the  fact  may  not  be  possessed 
by  the  applicant  for  a  patent  of  a  placer  claim. 
Information  which  the  law  requires  the  locator 
to  give  to  the  public  must  be  deemed  sufficient 
to  acquaint  the  applicant  with  the  existence  of 
the  vein  or  lode.  Noyes  v.  Mantle,  127  U.  S. 
348,  32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132. 

An  applicant  for  a  placer  patent  is  charge- 
able with  notice  of  the  existence  of  a  tunnel, 
evidenced  by  a  large  pile  of  dirt  upon  the  sur- 
face, running  underneath  the  surface  of  the 
ground,  and  is  also  chargeable  with  notice  of 
whatever  a  casual  inspection  of  that  tunnel 
would  disclose.  Iron  Silver  Min.  Co.  v.  Mike 
&  S.  Gold  &  S.  Min.  Co.  143  U.  S.  394,  36  L.  ed. 
201,  12  Sup.  Ct.  Rep.  543. 

Rut  a  mere  notice  standing  of  record  of  a 
so-called  location  made  regardless  of  the  dis- 
covery of  a  valuable  vein  or  lode  Is  not  suffi- 
cient to  acquaint  the  placer  applicant  with  the 
existence  of  the  vein  or  lode.  Wilson  Creek 
Oonsol.  Min.  &  Mill.  Co.  v.  Montgomery,  23 
Land  Dec.  476,  Distinguishing  Noyes  v.  Mantle, 
127  U.  S.  348,  32  L.  ed.  168,  8  Sup.  Ct.  Rep. 
1132,  upon  the  ground  that  the  vein  or  lode 
there  shown  was  "valuable"  for  its  mineral  de- 
posits, and  known  to  be  such  at  the  date  of  the 
placer  application. 

Rutte  &  R.  Min.  Co.  v.  Sloan,  16  Mont.  97, 
40  I*ac.  217,  Is  to  the  same  effect. 

See  also  Valley  Lode,  22  Land  Dec.  317,  in- 
fra, II.  c. 

tf.  Character  of  veiji  or  lode  aa  known. 

It  Is  not  enough  that  there  may  have  been 
some  Indications,  by  outcroppings  on  the  sur- 
face, of  the  existence  of  lodes  or  veins  of  rock 
In  place  bearing  gold  or  silver,  or  other  metal, 
to  justify  their  designation  as  "known"  veins 
or  lodes  within  {  2333.  To  meet  that  designa- 
tion the  lodes  or  veins  must  be  clearly  ascer- 
tained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  account,  and  Justify 
their  exploitation.  United  States  v.  Iron  Sil- 
ver Min.  Co.  128  U.  S.  673,  32  L.  ed.  571,  9 
Sup.  Ct.  Rep.  195 ;  Iron  Silver  Min.  Co.  v.  Mike 
A  S.  Gold  &  S.  Min.  Co.  143  U.  S.  394,  36  L.  ed. 
201,  12  Sup.  Ct.  Rep.  543 ;  Migeon  v.  Montana 
C.  R.  Co.  44  U.  8.  App.  724,  77  Fed.  Rep.  249, 
23  C.  C.  A.  156,  Affirming  68  Fed.  Rep.  811 ; 
Brownfleld  v.  Bier,  15  Mont.  408,  39  Pac.  461 ; 
Butte  &  B.  Min.  Co.  v.  Sloan,  16  Mont.  97,  40 
Pac.  217 ;  Casey  v.  Thieviege,  19  Mont.  341.  48 
Pac.  394. 
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known  to  exist  in  the  Handy  Andy  and  New- 
man claims,  within  the  boundaries  of  the 
Mt.  Rosa  placer,  at  the  time  appellant  ap- 
plied for  patent  for  such  placer,  on  August 
18,  1892.  The  court,  though  sitting  in  the 
exercise  of  its  equity  jurisdiction,  called  a 
jury,  to  which  it  submitted  these  questions. 
Their  answers  were  in  the  affirmative,  and 
were  adopted  by  the  court  as  a  part  of  its 
findings;  and  thereupon,  and  from  a  con- 
sideration of  all  the  evidence  introduced,  the 
court  found  that  the  facts  established  were 
substantially  these:  That  the  grantors  of 
plaintiff,  on  March  18  and  April  5,  1892,  en- 
tered upon  the  land  included  within  the  ex- 
terior boundaries  of  the  Mt.  Rosa  placer, 
and  located,  respectively,  the  Handy  Andy 
and  Newman  lode-mining  claims,  upon  dis- 
coveries of  mineral-bearing  rock  in  place, 
within  the  boundaries  of  said  claims,  and 


subsequently  performed  all  acts  necessary  to 
complete  a  valid  location  of  said  claims: 
that,  by  duly  executed  and  recorded  deeds 
of  conveyance,  plaintiff  became  vested  with 
all  right,  title,  and  interest  in  and  to  the 
same;  that  on  November  7,  1892,  the  Mt. 
Rosa  Mining,  Milling,  &  Land  Company 
made  application,  in  the  proper  United 
StSrtes  land  office,  for  a  patent  for  the  Mt. 
Rosa  placer-mining  claim,  and  on  April  24, 
1893,  the  patent  therefor  was  issued,  and  it 
thereby  became,  and  is  still,  seised  of  all  the 
right,  title,  and  interest  to  the  tract  of  land 
described  therein,  and  found,  as  conclusions 
of  law,  that  the  Hapdy  Andy  and  Newman 
lode-mining  claims,  respectively,  had  been 
duly  discovered,  located,  and  recorded,  with- 
in the  exterior  boundaries  of  the  tract  of 
land,  described  in  the  Mt.  Rosa  placer  pat- 
ent, before  the  time  of  said  application ;  that 


It  is  undoubtedly  true  that  not  every  crevice 
in  the  roclES,  nor  every  outcropping  on  the  sur- 
face, which  suggests  the  possibility  of  mineral, 
or  which  may,  on  subsequent  exploration,  be 
found  to  develop  ore  of  great  value,  can  be  ad- 
Judged -a  known  vein  or  lode  within  the  meaning 
of  g  2333.  Iron  Silver  MIn.  Co.  v.  Mike  &  S. 
Gold  &  S.  Mln.  Co.  143  U.  8.  394,  36  L.  ed.  201, 
12  Sup.  Ct.  Rep.  543. 

Brownfleid  v.  Bier,  15  Mont.  403,  39  Pac.  461, 
avpra*  held  that  the  fact  that  a  vein  which  was 
located  subsequently  to  a  placer  patent  was 
known  as  a  vein  prior  to  the  placer  application 
was  not  sufficient  to  bring  it  within  the  excep- 
tion, where  it  was  not  known  at  that  time  that 
the  vein  contained  minerals  o<  such  extent  and 
value  as  to  justify  expenditures  for  the  purpose 
of  extracting  them. 

A  lode  or  vein  Is  a  body  of  mineral  or  miner- 
al-beaNng  rock  within  definite  boundaries. 
Whether  such  a  lode  or  vein  exists  Is  a  question 
of  fact  for  a  jury,  and  It  cannot  be  said,  as  a 
matter  of  law,  in  advance,  how  much  of  gold 
and  silver  must  be  found  in  a  vein  before  It  will 
justify  exploitation,  and  be  properly  called  a 
"known"  vein.  Iron  Sliver  Mln.  Co.  v.  Mike  & 
S.  Gold  &  S.  Mln.  Co.  143  U.  S.  394,  86  L.  ed. 
201,  It  Sup.  Ct.  Rep.  543. 

To  exclude  a  lode  or  vein  It  must  appear  that 
a  valuable  mineral  deposit  In  vein  or  lode  for- 
mation was  known  to  exist  within  the  placer 
claim  prior  to  or  at  the  date  of  the  placer  ap- 
plication.    Largey  v.  Black,  10  Land  Dec.  156. 

See  also  Wilson  Creek  Consol.  Mln.  &  Mill. 
Co.  V.  Montgomery,  23  Land  Dec.  476,  aupra,  II. 
b,  2,  c. 

8.  To  ichom  known. 

A  known  vein  or  lode  within  the  intent  of  the 
statute  must  either  have  been  known  to  the  ap- 
plicant for  the  placer  patent,  or  known  to  the 
community  generally,  or  else  disclosed  by  work- 
ings, and  obvious  to  anyone  making  a  reason- 
able and  fair  Inspection  of  the  premises  for  the 
purpose  of  obtaining  title  from  the  government. 
Iron  Silver  Mln.  (^o.  v.  Mike  &  S.  Gold  &  S. 
Mln.  Co.  143  U.  S.  394,  36  L.  ed.  201. 12  Sup.  Ct. 
Rep.  543.  See  also  Noyes  v.  Mantle,  127  U.  S. 
348,  32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132,  supra. 

4.   Time  of  knotclcdyc. 

The  time  at  which  the  knowledge  of  the  vein 
or  lode  must  !)«>  had  in  order  to  excepr  it 
from  the  patent  is  the  date  of  the  application 
for  the  patent,  and  not  the  date  of  the  patent. 
Iron  Silver  Mln.  Co.  v.  Reynolds.  124  I'.  S. 
374.  31  L.  ed.  466,  8  Sup.  Ct.  Rep.  508:  Iron 
50  L.  R.  A. 


Silver  Mln.  Co.  v.  Mike  &  S.  Gold  &  S.  Mln.  Co. 
143  U.  S.  394,  36  L.  ed.  201,  12  Sup.  Ct.  Rep. 
543 ;  O'Keefe  v.  Cannon,  52  Fed.  Rep.  898 ; 
War  Dance  v.  Church  Placer,  1  Land  Dec.  549  : 
Robinson  v.  Roydor,  1  Land  Dec.  564  :  Aurora 
Lode  V.  Bulger  HUl  &  N.  G.  Placer,  23  Land 
Dec.  95. 

Besides  these  express  decisions  on  the  point, 
it  will  be  observed  that  the  cases,  except  Sulli- 
van V.  Iron  Silver  Mln.  Co.  143  U.  S.  431.  36 
L.  ed.  214,  12  Sup.  Ct.  Rep.  555,  cited  in  sub- 
divisions II.  a,  and  II.  b,  in  stating  the  general 
rules  as  to  inclusion  or  exclusion  of  veins  or 
lodes,  refer  to  the  date  of  the  application. 

An  allegation  that  the  application  for  the 
placer  patent  was  made  before  the  location  of 
the  lode  claim  Is  sufficient  without  giving  the 
dates.     O'Keefe  v.  Cannon,  52  Fed.  Rep.  898. 

The  subsequent  discovery  of  lodes  upon  the 
ground,  and  their  successful  working,  do  not  af- 
fect the  good  faith  of  the  application.  That 
must  be  determined  by  what  was  known  to  ex- 
ist at  the  time.  United  States  v.  Iron  Silver 
Mln.  Co.  128  U.  S.  673,  32  L.  ed.  571,  9  Sup.  Ct. 
Rep.  195. 

It  matters  not  whether  there  Is  a  lode  or  vein 
actually  within  the  limits  of  the  placer  claim, 
which  develops  subsequent  to  the  application 
for  the  placer  patent  If  It  was  not  known  to  ex- 
ist at  the  time  of  the  application.  Migeon  v. 
Montana  C.  R.  Co.  44  V.  S.  App.  724.  77  Fed. 
Rep.  249,  23  C.  C.  A.  156,  Affirming  68  Fed. 
Rep.  811. 

The  discovery  after  a  grant  of  a  patent  to 
a  placer  claim  of  a  lode  200  or  300  feet  outside 
the  boundaries  of  the  placer  claim  does  not  cre- 
ate any  preBumptiou  that  a  vein  or  lode  existed 
within  them.  Dahl  v.  Raunhelm,  132  U.  S.  260. 
33  L.  ed.  324.  10  Sup.  Ct.  Rep.  74,  Affirming  6 
Mont.  167,  9  Pac.  892. 

c.  Presumption  and  proof  as  to  knowledge  of 

vein  or  lode. 

The  burden  of  proof  rests  upon  one  claim inR 
a  lode  claim  within  the  boundaries  of  a  placer 
patent  to  establish  the  fact  that  the  lode  was 
a  known  one  at  the  time  of  the  application  for 
the  placer  patent.  Casey  v.  Thievlege,  19  Mont. 
341.  48  Pac.  394. 

Before  Issuing  a  patent  for  a  lode  claim 
within  the  limits  of  the  previous  placer  patent, 
on  the  grmmd  that  the  lode  was  known  to  exist 
at  the  date  of  the  placer  application,  the  de> 
partmcnt  will  require  that  fact  to  be  clearly 
sho\%'n.  Departmental  Decision  of  May  13. 
1896.  In  Rv  Lucy  L.  Lode.  Clark's  Mineral  Law 
Digest,  p.  22. 
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tha  ground  described  in  said  lode- mining 
cliima  was  excepted  out  of  the  land  de- 
scribed in,  and  oonve^ed  by,  the  placer  pat- 
ent; that  the  plaintiff  was,  at  tne  time  of 
the  commencement  of  this  action,  and  still 
is,  entitled  to  the  possession  of  the  ground 
described  therein;  and  entered  judgment  in 
favor  of  plaintiff  for  the  possession  of  the 
ground  in  dispute,  enjoining  defendant  from 
asserting  any  interest  adverse  thereto,  and 
for  costs.  To  reverse  this  judgment,  the 
company  brings  the  case  here  on  appeal. 

Error  is  predicated  upon  the  refusal  of 
the  court  to  give  certain  instructions,  asked 
for  by  appellant,  defining  what  constitutes 
a  lode  or  vein  of  mineral,  under  the  statute. 
We  think  this  subject  was  properly  covered 
by  the  instructions  given,  and  that  therein 
the  court  gave  the  generally  accepted  defi- 
nition; and  also  stated  the  necessary  condi- 
tioiu  that  would  constitute  it  a  known  lode. 


!  under  §  2333,  U.  S.  Rev.  Stat.  The  evidence 
not  being  preserved  in  the  bill  of  exceptions, 
we  must  presume  it  was  sutlicient  to  sus- 
tain the  answers  of  the  jury  and  findings  of 
the  court  that  lodee  were  discovered  and 
known  to  exist  within  these  respective  loca- 
tions prior  to  the  application  for  patent. 
But  counsel  for  appellant  contend  that,  not- 
withstanding this,  appellee  cannot  maintain 
this  action,  for  two  reasons :  First,  because, 
appellant  having  made  a  valid  location  of 
the  ground  as  a  placer  claim,  it  was  entitled 
to  the  exclusive  possession  thereof,  and  the 
entry  of  plaintiff's  grantors  thereon  was 
wrongful,  and  no  possessory  right  to  the 
lodes  was  acquired  thereby.  Second,  that  if, 
notwithstanding  such  wrongful  entry,  valid 
locations  of  the  lodes  were  made,  the  title 
thereby  acquired  is  not  sufficient  to  support 
an  action  to  quiet  title. 

It  is  undoubtedly  true  that,  when  a  locat- 


The  Issoance  of  a  patent  for  a  lode  claim 
within  the  territorial  limits  of  the  placer  claim 
prerioualy  patented  does  not,  in  a  conflict  be- 
tween the  titles  conferred  by  the  two  patents, 
conclude  the  holder  of  the  title  under  the  pla- 
cer patent  as  to  the  existence  of  the  lode,  and 
his  Icnovledge  of  Its  existence  at  the  time  of  his 
application ;  but  he  has  a  right  to  require  that 
lach  facts  be  established,  and  the  determination 
la  always  and  ultimately  a  question  of  Judicial 
cofQlzance.  Iron  Silver  Min.  Co.  v.  Campbell, 
13o  U.  S.  280,  34  L.  ed.  155,  10  Sup.  Ct.  Rep. 
76o. 

The  findings  of  the  Jury  upon  clear  and  sub- 
ttantlal  evidence  that  there  were  no  veins  or 
kxiea  known  to  exist  at  the  time  of  the  appli- 
cation for  the  placer  patent  will  not  be  dis- 
tortwd  because  of  a  conflict  In  the  evidence. 
Bntte  k  B.  Min.  Co.  v.  Sloan,  16  Mont.  07,  40 
Pac.  217. 

The  department,  upon  an  application  for  a 
patent  of  a  lode  claim  within  the  limits  of  a 
placer  patent,  cannot  assume  that  a  known 
iode  existed  at  the  time  of  the  application  for 
tb«  placer  patent,  sln^ply  because  the  lode  loca- 
tion antedates  that  of  the  placer, — especially 
after  the  placer  patent  has  gone  out.  Valley 
Lode,  22  Land  Dec.  317. 

See  also  Wilson  Creek  Consol.  Min.  &  Mill. 
C*\  T.  Montgomery,  23  Land  Dec.  476,  nupra, 
II.  b,  2,  c 

d.  Validity  and  effect  of  ewprcas  exception  in 
placer  patent. 

The  exception  of  veins  or  lodes  from  a  patent 
to  a  placer  claim  cannot  be  enlarged  by  the 
term*  of  the  patent  beyond  the  language  of 
thr  aUtate.  United  States  v.  Iron  Sliver  Min. 
fo.  128  U.  8.  673,  32  L.  ed.  571,  »  Sup.  Ct.  Kep. 
193:  Clary  v.  HazUtt,  67  Cal.  286,  7  Pac.  701. 

The  exception  in  the  patent,  of  veins  or  lodes 
''t'lalmed  or  known  to  exist"  Is  broader  than  the 
Iin^oage  of  the  statute,  which  confines  the  ex- 
'^ption  to  veins  known  to  exist.  Iron  Silver 
Min.  Co.  V.  Reynolds.  124  U.  S.  374.  31  L.  ed. 
««.  8  Sop.  Ct.  Rep.  598 ;  United  States  v.  Iron 
5<lfT«-  Min.  Co.  128  U.  S.  673,  32  L.  ed.  571,  9 
S:ip.  Ct.  Bep.  195. 

•  lary  v.  Hazlitt,  67  Cal.  286.  7  Pac.  701.  held 
^hat  the  exception  in  a  patent  of  reins  or  lodes 
"'laimed  or  known  to  exist*'  was  authorized  by 
f  •iS.'Ui:  but  the  question  which  the  court  hud 
'B  mind  wa»,  evidently,  whether  it  was  compt*- 
'"01  to  embody  any  exception  at  «I1  in  the  pnt- 
'nr.  tnd  no  special  reference  Is  made  to  the 
idditian  of  the  work  "claimed." 
'^  1^.  K.  A. 


III.  Entertaininy  applications,  and  granting 
patents,  for  lode  claims  after  issuance  of  pla- 
cer patent. 

An  application  for  a  patent  for  a  lode  claim 
within  the  limits  of  a  previously  patented  pla- 
cer claim,  alleging  that  the  lode  was  known  to 
exist  at  the  date  of  the  application  for  the  pla- 
cer patent,  should  not  be  rejected  because  of 
Its  conflict  with  the  patented  placer,  but  should 
be  received;  and  an  adverse  claim  may  then, be 
made,  and  the  controversy  settled  by  the  court 
In  the  manner  dli^cted  by  the  statute.  Robin- 
son V.  Roydor,  1  Land  Dec.  564. 

A  claimant  for  an  alleged  known  lode  within 
the  limits  of  a  previously  patented  placer  claim 
must  apply  for  patent  In  the  usual  way.  In  or- 
der that  the  controversy  may  be  properly  liti- 
gated in  the  courts.  Olathe  Placer  Mlne^  4 
Land  Dec.  494. 

It  was  previously  held  by  the  land  depart- 
ment that  the  issuance  of  a  placer  patent  ter- 
minated the  Jurisdiction  of  the  department  over 
the  land  covered  thereby,  even  Including  veins 
or  lodes  which  were  known,  and  were  not  In- 
cluded In,  or  expressly  excepted  from,  the  ap- 
plication. Pikes  Peak  Lode,  10  Land  Dec. 
200;  Rebel  Lode,  12  Land  Dec.  683. 

Pike's  Peak  Lode,  14  Land  Dec.  47,  is  to  the 
same  effect  as  Pike's  Peak  Lode,  10  Land  Dec* 
200,  upon  the  point  that  the  government  has  no 
right  to  issue  a  patent  to  a  lode  claimant  so 
long  as  a  previous  placer  patent  covering  the 
ground  Is  outRtanding,  but  holds  that  the  entry 
of  the  lode  claim  should  not  be  canceled,  but 
should  be  suspended  for  such  a  period  as  would 
afford  the  applicant  an  opportunity  to  Institute 
proceedings,  or  to  apply  for  a  recommendation, 
by  the  department,  of  a  suit  to  reinvest  in  the 
United  States  the  title  to  the  lode  claim  In 
question. 

It  was  held  by  Juniata  Lode,  13  Land  Dec. 
715,  however,  that  If  a  placer  patentee  surren- 
dered the  part  of  the  entry  covering  a  lode  claim 
by  conveying  the  same  to  the  United  States,  the 
government  then  had  Jurisdiction  to  dispose  of 
it  to  a'  lode  claimant. 

The  decisions  denying  the  right  of  the  land 
department  to  Issue  a  patent  for  a  lode  claim 
while  the  placer  patent  is  stlil  outstanding,  were 
overruled  by  South  Star  Lmle,  20  Land  Dec. 
204,  which  holds  that  the  department,  notwith- 
standing; the  previous  issuance  of  a  placer  pat- 
ent, after  ascertainment  by  an  inquiry  insti- 
tuted before  It,  or  by  the  result  of  an  action  in 
a  court  of  competent  jurisdiction  that  a  i<no\vn 
lode  not   covered   by    the  placer  patent   existed 
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or  perfects  a  valid  location  to  a  lode  or 
placer  mining  claim,  he  is  entitled  to  the  ex- 
clusive possession  and  enjoyment  of  the 
lands  located,  for  all  purposes  granted  by 
the  act  of  Congress.  In  the  case  of  a  lode 
location,  the  land  located  is  segregated  from 
the  public  mineral  domain  of  the  govern- 
ment and  the  grant  confers  upon  the  locator 
the  exclusive  right  of  possession  and  enjoy- 
ment of  the  surface,  and  any  lode  the  top  or 
apex  of  which  is  within  its  surface  bounda- 
ries (U.  S.  Rev.  Stat.  §  2322) ;  and,  so  long 
as  he  complies  with  the  requirements  of  the 
act,  he  can  protect  his  possession  of  the  sur- 
face of  his  claim,  as  well  as  such  lodes, 
from  invasion  by  any  subsequent  lode  or 
placer  locator.  Manuel  v.  Wulff,  152  U.  S. 
505,  38  L.  ed.  532,  14  Sup.  Ct.  Rep.  651; 
Armstrong  v.  Lower,  6  Colo.  393;  McFetera 
V.  Pierson,  15  Colo.  201,  24  Pac.  1076;  Sey- 
mour V.  Fisher,  16  Colo.  188,  27  Pac.  240; 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed. 
735;  Chwillim  v.  Donnellan,  115  U.  S.  45,  29 
L.  ed.  348,  5  Sup.  Ct.  Rep.  1110.  On  the 
other  hand,  those  provisions  of  the  statute 
that  give  the  locator  of  a  placer  the  right 
to  locate  and  patent  all  other  forms  of  min- 


eral deposit  included  within  the  surface 
boundaries  of  his  claim  expressly  except 
therefrom  veins  of  quartz  or  other  rock  in 
place,  known  to  exist  within  its  limits. 
U.  S.  Rev.  Stat.  §§  2329,  2333.  Such  lodes, 
therefore,  are  not  the  subject  of  a  placer 
grant;  and  a  placer  location  does  not  oper- 
ate to  confer  the  title  or  possession  thereof 
upon  the  placer  claimant,  or  withdraw  them 
from  subsequent  location  by  others.  In 
other  words,  the  placer  location  gives  a  qual- 
ified possession  of  the  ground  located;  that 
is  to  say,  it  confers  upon  the  owner  the  ex- 
clusive right  of  possession  of  the  surface 
area,  for  all  purposes  incident  to  the  use  and 
operation  of  the  same  as  a  placer-mining 
claim,  and  all  unknown  lodes  or  veins,  but 
does  not  give  right  of  possession  to  known 
lodes  or  veins  within  its  limits.  The  right 
to  the  possession  of  such  lodes  or  veins  can 
be  acquired  only  by  locating  them  as  lode 
claims.  1  Lindley,  Mines,  §  413;  Aurora 
Lode  V.  Bulger  Hill  d  N.  G.  Placer,  23  Land 
Dec.  95;  Reynolds  v.  Iron  Silver  Min.  Co. 
116  U.  S.  687,  29  L.  ed.  774,  6  Sup.  Ct.  Rep. 
601.  It  has  been  uniformly  held  that  a  pat- 
ent for  a  placer  claim  does  not  convey  title 


within  the  placer  claim  at  the  time  of  the  ap- 
plication for  the  placer  patent,  may  issue  a  pat- 
ent to  the  lode  claimant.  This  decision  is  based 
ugon  the  ground  that  the  lode  is  by  operation 
of  law  reserved  from  the  patent,  and  that  the 
title  thereto  remains  in  the  government. 

The  secretary  says  that  the  question  in  Iron 
Silver  Min.  Co.  v.  Ciftaipbell.  135  TJ.  S.  286.  34 
L.  ed.  155,  10  Sup.  Ct.  Rep.  765,  supra,  was  as 
to  the  superiority  as  between  a  placer  patent 
and  a  lode  patent,  both  of  which  had  been  is- 
sued, and  presupposed  Jurisdiction  in  the  de- 
partment to  issue  the  lode  patent. 

The  decisions  in  Moyer  v.  Mike  &  S.  G.  &  S. 
Min.  Co.  10  C.  L.  O.  150,  Clark's  Mineral  Law 
Digest,  p.  328;  Searl  v.  Finn,  10  C.  L.  O.  119, 
Clark's  Mineral  Law  Digest,  p.  328 ;  and  Butte 
&  B.  Min.  Co.  21  Land  Dec.  125, — are  to  the 
same  effect  as  South  Star  Lode. 

A  patent  for  a  lode  claim  within  the  limits 
of  a  previous  placer  patent  may  be  granted  up- 
on proof  that  the  lode  claimant  has  acquired  the 
'title  to  the  conflicting  placer  ground,  and  evi- 
dence showing  the  existence  of  a  known  lode 
prior  to  the  application  for  the  placer  patent. 
Valley  Lode,  22  Land  Dec.  713. 

IV.  Width  of  lode  claim. 

As  pointed  out  by  the  opinion  in  the  princi- 
pal case,  Shonbar  Lode,  1  Land  Dec.  551,  3 
Land  Dec.  388,  held  that  In  case  of  a  known  lode 
existing  at  the  time  of  the  placer  application, 
the  lode  claimant  was  limited  to  the  lode  and 
25  feet  of  each  side  where  he  failed  to  adverse 
the  placer  applicant.  Becker  v.  Sears,  1  Land 
Dec.  577 ;  Moyer  v.  Mike  &  S.  G.  &  S.  Min.  Co. 
10  C.  L.  O.  150,  Clark's  Mineral  Law  Digest,  p. 
828;  Searl  v.  Finn,  10  C.  L.  O.  119,  Clark's 
Mineral  Law  Digest,  p.  328,  and  the  principal 
case, — also  limit  the  lode  claimant  to  25  feet 
on  each  side  of  the  lode, — at  least  when  the 
placer  location  precedes  the  lode  location. 

But  Pike's  Peak  Lode,  10  Laud  Dec.  200, 
held  that  the  limitation  of  width  of  the  claim 
in  f  2333  Is  only  applicable  where  the  same 
claimant  seeks  a  patent  for  a  vein  or  lode  In- 
cluded within  the  boundaries  of  his  placer 
claim,  and  has  no  application  to  a  lode  claim 
properly  perfected  by  another  prior  to  the  date 
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of  the  application  for  patent  for  a  placer  claim, 
whose  boundaries  include  the  lode  claim ;  and 
that  if  it  appears  from  the  record  that  there 
is  a  lode  claim  within  the  boundaries  of  the 
placer  claim,  not  owned  by  the  applicant  for 
patent  for  the  placer  claim,  then  the  lode  claim 
in  its  full  extent  should  be  excepted  from  the 
placer  patent.  This  is  obviously  true  if  the 
position  taken  by  Noyes  v.  Mantle,  127  U.  S. 
348,  32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132,  supra, 
I.,  is  correct. 

Aurora  Lode  v.  Bulger  Hill  &  N.  G.  Placer, 
23  Land  Dec.  95,  held  that  a  lode  claimant  who 
located  his  claim  within  the  boundaries  of  a 
placer  location,  after  the  placer  location  but 
before  the  application  for  the  placer  patent, 
was  not  necessarily  entitled  to  the  full  width 
of  his  location,  but  only  so  much  thereof  as  is 
necessary  to  occupation,  use.  operation,  and  en- 
joyment of  the  lode,  in  view  of  the  supe- 
rior right  of  the  placer  claimant  to  the  surface 
area  as  established  by  prior  location  and  by  a 
Judgment  of  the  court  in  his  favor  in  adverse 
proceedings.  This  decision  Is  discussed  In  the 
opinion  in  the  principal  case. 

The  withdrawal  of  a  suit  instituted  by  a 
placer  applicant  on  adverslng  a  lode  applicant 
is  a  sufficient  waiver  of  claim  to  the  entire 
width  applied  for  to  authorize  the  issuance  of  a 
patent  to  the  lode  applicant.  Monroe  Lode,  4 
Land  Dec.  273. 

y.  Adverse;  effect  of  judgment  in  adverse  suit. 
See  also  III.,   IV.,  supra. 

That  the  ground  included  within  a  placor 
patent  was  placer  ground  is  conclusively  estab- 
lished, as  against  one  claiming  a  lode  claim 
within  its  boundaries,  by  the  fact  that  no  ad- 
verse claim  was  asserted  by  him  to  the  appli- 
cation for  the  placer  patent.  Dahl  v.  Rnun- 
helm,  132  U.  S.  260,  33  L.  ed.  324,  10  Sup.  Ct. 
Rep.  74,  Affirming  6  Mont.  167,  9  Pac.  892. 

Dahl  V.  Montana  Copper  Co.  132  U.  S.  267, 
33  L.  ed.  326,  10  Sup.  Ct.  Rep.  97.  was  an  ac- 
tion by  one  claiming  under  a  placer  patent  to 
quiet  title  against  one  who  claimed  a  portion 
of  the  premises  as  a  lode  claim,  and  the  court 
held  that  plaintiff  having  applied  for  a  patent 
for  placer  ground  and  complied  with  the  iaw» 
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or  right  of  possession  to  the  patentee  to  any 
lodes  known  to  exist  therein  at  the  date  of 
application;  that,  if  he  desires  to  obtain  such 
title  and  possession,  he  must  comply  with 
the  provisions  of  §  2333,  and  patent  them  as 
lode  claims.  In  Reynolds  v.  Iron  Stiver 
Min,  Co.  116  U.  8.  687,  29  L.  ed.  774,  6  Sup. 
Ct  Rep.  601,  Justice  Miller,  who  delivered 
the  opinion  of  the  court,  speaking  upon  this 
sabject,  said:  "We  are  of  opinion  that 
Congress  meant  that  lodes  and  veins  known 
to  exist  when  the  patent  was  asked  for 
should  be  excluded  from  the  grant,  as  much 
as  if  they  were  described  in  clear  terms.  It 
was  not  intended  to  remit  the  question  of* 
their  title  to  be  raised  by  someone  who  had 
or  might  get  a  better  title,  but  to  assert  that 
no  title  passed  by  the  patent  in  such  case 
from  the  United  States.  It  remains  in  the 
United  States  at  the  time  of  the  issuing  of 
the  patent,  and  in  such  case  it  does  not  pass 
to  the  patentee.  He  takes  his  surface  land 
and  his  placer  mine,  and  such  lodes  or  veins 
of  mineral  matter  within  it  as  were  un- 
known; but,  to  such  as  were  known  to  exist, 
he  gets  by  that  patent  no  right  whatever." 
Since  a  patent  conveys  to  the  placer  locator 


no  other  or  different  rights  than  those  ac- 
quired under  the  location,  it  inevitably  fol- 
lows, from  the  doctrine  thus  announced,  that 
he  has  no  possession,  and  acquires  no  right 
to  any  lodes  known  to  exist  within  his 
claim,  by  virtue  of  his  placer  appropriation. 
In  Aurora  Lode  v.  Bulger  Hill  d  N.  O. 
Placer,  23  Land  Dec.  95,  Secretary  Smith, 
in  discussing  the  rights  acquired  by  the 
placer  locator,  said:  "Such  a  location,  in 
and  of  itself,  does  not  establish  any  right  in 
the  claimant  under  it  to  the  superficial  area 
within  its  boundaries,  except  as  a  placer 
claim  or  mine.  Of  its  own  force,  it  cannot 
operate  to  give  title  to  or  property  rights  in 
any  veins  or  lodes  within  its  boun- 
daries. True,  a  placer-mining  claim 
becomes  propei-ty,  as  such,  by  discov- 
ery and  location,  the  same  as  a  vein  or 
lode  claim ;  but  it  cannot  and  does  not,  of  it- 
self, in  any  sense,  give  title  to  or  property 
rights  in  veins  or  lodes;  nor  can  it,  in  my 
judgment,  operate  to  preclude  a  subsequent 
lawful  discovery  and  location  of  veins  or 
lodes  within  its  boundaries."  And  Mr. 
Lindley,  in  his  admirable  work  on  Mines 
[vol.    1,    §  413],    after    an  elaborate   and 


aad  no  adverse  claim  having  been  filed  by  de- 
fendant darlns^  the  period  of  the  publication  of 
notice  of  the  application,  the  latter  was  pre- 
dnded  from  questioning  plaintifTs  right  to  the 
patent,  and  from  objecting  to  the  location  or 
iti  character  as  placer  ground. 

Where  a  lode  claim  is  located  upon  the  ground 
covered  bj  a  placer  location  after  the  expiration 
of  the  notice  of  publication  of  application  for 
the  placer  patent,  the  only  question  open  to  the 
lode  claimant  in  an  action  against  him  by  the 
owner  of  the  placer  patent  to  quiet  title  Is 
whether  the  lode  or  vein  claimed  by  him  was 
known  to  exist  at  the  date  of  the  plaiutllTs  ap- 
plication, none  having  been  included  In  such 
application.     Ibid, 

A  Judgment  In  an  action  upon  an  adverse  be- 
tween a  placer  and  a  lode  claimant,  that  the 
placer  claimant  was  entitled  to  the  right  of 
possession,  is  not  conclusive  upon  the  depart- 
ment as  to  the  question  whether  there  was  a 
known  lode  within  the  limits  of  the  placer  claim 
tt  the  time  of  the  application  for  the  placer  pat- 
ent, where  it  appears  that  the  question  was  not 
in  issue  before  the  court.  Aurora  Lode  v.  Bul- 
ler  Hill  k  N.  G.  Placer,  23  Land  Dec.  05. 

A  Judgment  In  adverse  proceedings  to  the  ef- 
fect that  placer  ground  may  be  entered  as  a 
lode,  or  that  known  lodes  may  be  entered  as 
pltcer  mining;  ground,  subject  only  to  the  right 
of  lode  claimants  to  the  possession  of  certain 
veins  under  the  surface,  is  directly  In  conflict 
with  the  mineral  laws,  must  be  held  as  not 
binding  on  the  department.  Apple  Blossom 
Placer  v.  Cora  Lee  Lode,  14  Land  Dec.  641. 

A  Judgment  that  a  placer  applicant  "is  the 
owner,  and  Is  entitled  to  the  possession,  of 
the  premises/*  In  an  action  instituted  by  lode 
claimants  who  filed  an  adverse  to  the  appli- 
cati<Mi  for  a  placer  patent,  is  not  conclusive  up- 
on the  department  as  to  the  character  of  the 
land  Included  In  the  application  for  the  placer 
patent,  or  that  the  conditions  of  law  have  been 
complied  with.  Alice  Placer  Mine,  4  Land  Dec. 
314. 

A  Judgment  In  adverse  proceedings  between 
a  placer  claimant  and  a  lode  claimant  is  only 
eoBcinsive  as  showing  the  right  of  possession, 
tnd  before  patent  can  Issue  to  either  claim- 
tat  he  mnat  show  that  there  has  been  a  due 
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compliance  with  the  law.  Apple  Blossom  Pla- 
cer V.  Cora  Lee  Lode,  14  Land  Dec.  641. 

A  suit  upon  an  adverse  to  an  application  for 
a  lode  claim  filed  by  a  placer  claimant  ousts  the 
department  of  Jurisdiction  until  the  case  is  de- 
termined, under  f  2326,  notwithstanding  that 
the  placer  claimant's  application  for  a  patent 
had  been  denied  before  he  filed  the  adverse 
claim.     Clipper  MIn.  Co.  22  Land  Dec.  527. 

An  application  for  a  patent  to  a  lode  claim 
should  not  be  dismissed  prior  to  the  dijiposltlon 
of  adverse  proceedings  duly  instituted  between 
the  lode  claimant  and  a  previous  placer  patent. 
Iron  Silver  Min.  Co.  v.  Mike  &  S.  Gold  &  S. 
Mln.  Co.  6  Land  Dec.  533. 

Sections  2325  and  2326.  Rev.  Stat.,  concern- 
ing adverse  claims,  are  not  intended  to  apply 
to  a  party  who,  before  the  publication  first  re- 
quired, has  gone  through  the  required  proceed- 
ings to  obtain  a  patent,  has  established  his 
right  to  the  land,  and  received  his  patent.  Iron 
Silver  MIn.  Co.  v.  Campbell,  135  U.  S.  286,  34 
L.  ed.  155,  10  Sup.  Ct.  Rep.  765. 

A  dispute  between  mining  claimants,  one 
claiming  the  land  as  a  lode  claim  and  the  other 
as  a  placer  claim,  must  be  settled  In  court,  as 
the  determination  of  such  controversies  is  not 
within  the  Jurisdiction  of  the  land  department. 
Commissioner  to  C.  Dodson,  April  10,  1891, 
Clark's  Mineral  Law  Digest,  p.  24. 

VI.  Right  to  locate  lode  claim  tefore  applica- 
tion for  placer  patent. 

The  decision  In  the  principal  case,  that  the 
location  of  a  placer-mining  claim  does  not  pre- 
vent the  subsequent  location  by  a  third  person 
of  a  lode  claim  within  exterior  boundaries  of 
the  placer  claim  prior  to  the  application  for  a 
patent  for  the  placer  claim,  is  supported  by 
Aurora  Lode  v.  Bulger  Hill  &  N.  G.  Placer,  23 
Land  Dec.  95. 

The  recent  case  of  McCarthy  v.  Speed  (S. 
D.)  ante,  185,  is  not  full  authority  for  this  posi- 
tion, since  the  decision  is  limited  to  a  loca- 
tion of  a  lode  claim  by  the  owner  of  the  pla- 
cer claim  and  third  persons. 

Noyes  v.  Mantle,  127  U.  S.  348,  32  L.  ed.  168. 
8  Sup.  Ct.  Rep.  1132,  as  already  shown,  holds 
that  S  2333  does  not  apply  to  lodes  or  veins 
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thorough  discussion  of  the  question,  deduces 
the  following  conclusions:  **(1).  A  per- 
fected placer  location  does  not  confer  the 
right  to  the  possession  of  veins  or  lodes 
which  may  be  found  to  exist  within  the 
placer  limits  at  nay  time  prior  to  filing  an 
application  for  a  placer  patent;  (2)  such 
lodes  may  be  appropriated  (a)  by  the  placer 
claimant,  or  (b)  by  others,  proTided  the  ap- 
propriation is  effected  by  peaceable  methods 
and  in  good  faith."  While  we  recognize  to 
its  full  extent  the  rule  that  precludes  the  in- 
itiation of  a  right  through  a  trespass  upon 
the  lawful  possession  of  another,  we  think, 
under  the  established  facts  in  this  case,  ap- 
pellant is  not  in  a  position  to  invoke  its  pro- 
tection. The  lodes  in  question  were  known 
to  exist  prior  to  the  application  for  patent, 
and,  appellant  not  having  taken  the  neces- 
sary steps  to  obtain  possession  of  them,  they 
were  open  to  location  by  others  at  the  time 
they  were  located  by  the  grantors  of  appel- 
lee. In  making  the  locations,  no  right  of 
appellant  was  invaded,  and  their  validity, 
therefore,  is  in  no  way  affected  by  the  fact 
that  they  were  made  within  the  surface 
boundaries  of  a  prior  placer  location. 

In  support  of  the  second  proposition,  it  is 
urged  by  counsel  for  appellant  that  the  mere 
poRS{>ssory  title  to  mining  claims  is  not  suf- 
ficient to  support  the  action  provided  for  in 
^  "2.55  of  tlie  Civil  Code.  This  section  enacts 
that  *'*an  action  may  be  brought  by  any  per- 
son in  possession,  by  himself  or  his  tenant, 
of  real  property,  against  any  person  who 
claims  an  estate  therein  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
claim,  estate,  or  interest."  The  estate  ac- 
quired by  the  locator  of  a  mining  claim  is 
an  interest  in  real  property,  and,  although 
the  paramount  title  remains  in  the  govern- 
ment, the  courts  have  universally  recognized 
such  interest  as  a  freehold,  and  in  all  con- 
troversies arising  between  the  locator  and 
other  persons,  as  to  any  right  or  claim  there- 

witbln  the  boundaries  of  a  placer  claim  which 
have  been  previously,  i.  e.,  before  the  application 
for  the  placer  patent,  located,  and  are  In  pos- 
session of  the  locators  or  their  assigns ;  but 
It  does  not  appear  In  that  case  whether  the  loca- 
tion of  tbe  lode  claim  was  prior  or  subsequent 
to  that  of  tbe  placer  claim,  although  It  does 
appear  that  the  location  of  tbe  lode  claim,  was 
prior  to  the  application  for  the  placer  patent ; 
and.  therefore,  the  case  cannot  be  regarded  as 
having  recognized  the  right  of  a  third  person  to 
locate  a  lode  claim  within  the  boundaries  of  a 
placer  claim  after  the  location  of  the  placer 
claim,  but  before  the  application  for  the  pat- 
ent. 

VII.  Miscellaneous. 

Before  issuing  a  patent  for  a  placer  claim 
exclusive  of  lodes  claimed  by  other  parties,  the 
lode  claims  must  be  surveyed  by  the  placer  ap- 
plicant in  order  that  the  land  covered  thereby 
may  be  excluded  from  the  placer  patent.  Com- 
missioner to  l\  C.  Morse,  5  C.  L.  O.  5,  Clark's 
Mineral   Law   Digest,   p.   331. 

The  term  "plaoer  rlalm,"  as  used  in  §  2333, 
Rev.  Stat.,  means  ground  that  includes  valuable 
deposits  not  In  place,  that  is.  not  fixed  in  rock, 
but  which  is  in  a  loose  state.  By  "veins  or 
lodrs,"  as  there  used,  are  meant  lines  or  aggre- 
50  h.  R.  A. 


to,  he  is  ti-eated  as  the  owner  in  fee.  Merced 
Min.  Co,  v.  Fremont,  7  Cal.  317,  68  Am. 
Dec.  262;  Hughes  v.  Devlin,  23  Cal.  502; 
Merritt  v.  Judd,  14  Cal.  60;  RoseviUe  Alia 
Min,  Co,  v.  Iowa  Gulch  Min.  Go.  15  Colo.  29, 
24  Pac.  920 ;  Forbes  v.  Uracey,  94  U.  S.  762, 
24  L.  ed.  313.  As  was  said  in  Hughes  v.  Dev- 
lin, 23  Cal.  502:  "Although  the  ultimate 
title  in  fee  in  our  public  mineral  lands  is 
vested  in  the  United  States,  yet,  as  between 
individuals,  all  transactions  and  all  rights, 
interests,  and  estates  in  the  mines  are  treat- 
ed as  being  an  estate  in  fee,  and  as  a  dis- 
tinct and  vested  right  of  property  in  the 
claimant  or  claimants  thereof,  founded  upon 
\;heir  possession  or  appropriation  of  the  land 
containing  the  mine.  They  are  treated,  as 
between  uiemselves  and  all  persons  but  the 
United  States,  as  the  owners  of  the  land  and 
the  mines  therein."  Such  being  the  char- 
acter of  the  locator's  title,  it  is  obvious  that 
the  foregoing  provisions  of  the  Code  are  as 
applicable  to  mining  claims  as  to  any  other 
real  property,  and  his  right  to  avail  himself 
of  the  remedy  therein  provided  is  too  clear 
to  admit  of  dispute.  Dahl  v.  Raunheitn, 
132  U.  S.  200,  33  L.  ed.  324,  10  Sup.  Ct.  Rep. 
74 ;  Perego  v.  Dodge,  163  U.  S.  160,  41  L, 
ed.  113,  16  Sup.  Ct.  Rep.  971;  Noyes  v.  Man- 
tie,  127  U.*  S.  348,  32  L.  ed.  168,  8  Sup.  Ct, 
Rep.  1132;  Gillis  v.  Downey,  29  C.  C.  A.  286, 
56  U.  S.  App.  567,  85  Fed.  Rep.  483. 

Another,  and  more  serious,  question  is 
presented,  and  that  is  as  to  the  amount  of 
surface  ground  appellee  is  entitled  to,  if  any, 
under  and  by  virtue  of  his  lode  locations. 
The  court  below  awarded  him  the  full 
amount  claimed,  to  wit,  300  by  1,500  feet,  in 
each  of  the  claims.  It  is  insisted  by  counsel 
for  appellant  that  he  is  entitled  to  only  the 
mineral  lodes,  and  not  to  any  of  the  surface 
of  the  placer  ground.  This  precise  question 
has  never,  to  our  knowledge,  been  discussed 
or  determined  by  a  court  of  final  resort.  It 
has,  however,  been  passed  upon  by  the  land 

gatlons  of  metal  imbedded  in  quartz,  or  other 
rock  In  place.  A  lode  may,  and  often  does,  con- 
tain more  than  one.  United  States  v.  Iron  Sil- 
ver Min.  Co.  128  U.  S.  673,  32  L.  ed.  571.  9 
Sup.  Ct.  Rep.  195. 

Non-contiguous  portions  of  a  lode  claim  Inter- 
sected by  a  patented  placer  cannot  be  patented 
together.  Commissioner  to  Surveyor  General  of 
Colorado,  April  23,  1S91.  Re  Gomer  &  P.  Lodes, 
Clark's  Mineral  Law  Digest,  p.  22. 

In  order  to  Include  within  a  lode  location  a 
piece  of  ground  In  the  angle  between  the  side 
Hue  of  tbe  lode  location  and  the  side  line  of 
a  patented  placer  claim,  the  end  line  of  the 
lode  claim  may  be  established  at  the  point  where 
the  side  line  of  the  lode  claim  and  the  side  line 
of  the  placer  claim  meet,  rather  than  at  the 
place  where  the  lode  line  meets  the  side  line  of 
the  placer  claim.  Black  Diamond  Lode,  22 
Land  Dec.  284. 

A  placer  and  a  lode  claim  not  contiguous  to 
each  other  cannot  be  embraced  In  the  same  pat- 
ent. Commissioner  to  Henry  O'Conner.  5  C.  L. 
O.  162,  Clark's  Mineral  Law  Digest,  p.  331. 

A  placer  patent  sought  for  the  purpose  of  so- 
curing  title  to  land  not  for  placer  mining,  but 
for  the  lodes  contained  therein,    will    not    be 
[ranted.     Grostield  v.  Nigger  Hill  Consol.  ^fln. 
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department;  but  its  rulings  are  not  uniform. 
In  the  case  of  the  Shonbar  Lode,  1  Land 
Dec.  651,  3  Land  Dec.  388,  Mr.  SecreUry 
Teller  ruled  that,  the  lode  claimant  having 
failed  to  adverse  the  placer  application  for 
patent,  he  was  restricted  to  his  lode  and  25 
feet  of  surface  on  each  side  thereof.  Subse- 
quently, and  after  the  decision  in  the  case 
of  Noyes  v.  Mantle,  127  U.  S.  348,  32  L.  ed. 
168,  8  Sup.  Ct.  Rep.  1132,  Assistant  Secre- 
tary Chandler  held,  in  the  case  of  Pikes 
Peak  hode,  10  Land  Dec.  200,  that  the  lim- 
itation of  the  width  of  a  lode  claim  in  § 
2333  was  only  applicable  where  the 
placer  claimant  sought  to  patent  the  lode, 
and  had  no  application  to  a  lode  claim  per- 
fected by  another;  that  in  the  latter  case 
the  lode  claim,  in  its  full  extent,  should  be 
excepted  from  the  placer  patent.  It  does 
not  appear  from  the  statement  of  this  case 
whether  the  lode  claim  was  located  prior  to 
the  placer  or  not;  but  we  infer,  from  the 
fact  that  the  secretary  quoted  from,  and  re- 
lied upon,  the  decision  in  the  case  of  Noyea 
V.  Mantle,  127  U.  S.  348,  32  L.  ed.  168,  8  Sup. 
CL  Rep.  1132,  as  supporting  this  conclusion, 
that  the  lode  claim  was  the  prior  location; 
while,  in  the  case  of  Aurora  Lode  v.  Bulger 
.  Hill  d  y,  G.  Placer,  23  Land  Dec.  96,  Secre- 
tary Smith  held  that  the  lode  location  did 
not  carry  with  it  any  more  surface  ground 
th.*in  was  necessary  for  the  use  and  en  joymeiit 
of  the  lode.  But  this  conclusion  seems  to  have 
been  influenced  largely,  if  not  altogether  con- 
trolled, by  the  peculiar  conditions  of  that 
particular  claim,  and  the  fact  that  the 
placer  claimant  had  obtained  judgment  in 
an  adverse  proceeding  theretofore  instituted 
against  an  application  by  the  lode  claimant 
for  a  patent.  The  question  was  also  in- 
volved in  the  case  of  Campbell  v.  Mining  Co. 
in  the  circuit  court  of  the  United  States  for 
this  district,  Judge  Riner  presiding.  He  en- 
tertained the  view,  and  instructed  the  jury 
to  the  effect,  that  a  lode  claimant,  in  case  of 
a  recovery,  was  entitled  to  no  more  than  the 
vein  or  lode,  and  60  feet  of  ground,  extend- 
in«:  1,500  feet  in  length.  We  think  this  in- 
st ruction  correctlv  defines  the  amount  of  sor- 
face  ground  to  which  a  lode  located  within 
the  boundaries  of  a  placer  is  entitled,  under 
the  provisions  of  §  2333.  As  was  said  in 
Rrynolds  v.  Iron  Silver  Min.  Co.  116  U.  S. 
687.  29  L.  ed.  774,  6  Sup.  Ct.  Rep.  601: 
"[This  section]  made  provision  for  three  dis- 
tinct classes  of  cases:  (1)  When  the  ap- 
plicant for  a  placer  patent  is  at  the  time  in 
possession  of  a  vein  or  lode  included  within 
the  boundaries  of  his  placer  claim,  he  shall 
state  that  fact,  and,  on  payment  of  th.e  sum 
required  for  a  vein  claim  and  25  feet  on 
each  side  of  it,  at  $6  per  acre,  and  $2.50  for 
the  remainder  of  the  placer  claim,  his  pat- 
ent shall  cover  both.  (2)  It  enacted  that 
where  no  such  vein  or  lode  is  known  to  exist 
at  the  time  the  patent  is  applied  for, 
the  patent  for  a  placer  claim  shall  carry  all 
valuable  mineral  and  other  deposits  which 
may  be  found  within  the  boimdaries  thereof. 
(3)  But.  in  case  where  the  applicant  for 
the  placer  is  not  in  possession  of  such  lode  or 
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vein  within  the  boundaries  of  his  claim,  but 
such  vein  is  known  to  exist,  and  it  is  not 
referred  to  or  mentioned  in  the  claim  or  pat- 
ent, then  the  application  shall  be  construed 
as  a  conclusive  declaration  that  the  claim- 
ant of  the  placer  mine  has  no  right  to  the 
possession  of  the  vein  or  lode  claim."  We 
think  it  is  manifest  that  the  lode  or  vein  re- 
ferred to  in  the  first  and  third  provisions  is 
the  same  thing,  and  that  whatever  a  placer 
claimant  would  acquire  by  availing  himself 
of  the  privilege  accorded  him  by  the  first 
provision  of  the  section  is  reserved  by  virtue 
of  the  third  provision;  in  other  words,  that 
the  same  extent  of  surface  ground  that  is  in- 
cident to  such  lode  or  vei,n,  if  located  and 
patented  by  the  placer  claimant,  is  reserved 
from  the  placer  patent  in  case  of  his  failure 
to  claim  and  patent  the  same.  If  he  elects 
to  patent  the  lode,  he  is  required  to  take  26 
feet  on  each  side  of  the  center  of  the  vein, 
and  pay  therefor  at  the  rate  of  $6  per  acre. 
This  is  a  privilege  accorded  to  him,  which 
he  may  avail  himself  of,  or  not,  as  he  sees 
fit.  If  he  elects  to  waive  this  privilege,  he 
may  do  so  in  one  of  two  ways,— eitiier  by 
expressly  excepting  the  lode  from  his  placer 
location  and  application  for  patent,  or  re- 
maining silent  in  regard  to  it.  If  silent, 
then  by  implication  he  declares  that  he 
makes  no  claim  to  such  lode,  and  by  such 
silence  is  bound  to  the  same  extent,  and  in 
the  same  manner,  but  no  further,  than  he 
would  have  been  by  an  express  declaration. 
By  electing  to  make  no  claim  to  a  known 
lode,  or  express  declaration  in  regard  to  it, 
he  must  be  understood  as  claiming,  for 
placer  purposes,  the  greatest  possible  area 
within  the  boundaries  of  his  placer  claim, 
and  should  be  held  to  have  relinquished  only 
that  which  he  might  have  taken,  which  is 
the  lode,  with  the  amount  of  surface  ground 
provided.  Why  should  there  be  any  differ- 
ence between  the  rights  of  claimants  of 
known  lodes  within  the  boundaries  of  a 
placer?  We  know  of  none.  The  object  of 
excepting  known  lodes  from  placer  locations 
was  to  prevent  titles  to  such  lodes  being  ob- 
tained under  the  guise  of  a  placer;  at  the 
same  time,  in  order  to  protect  claimants  to 
each  character  of  mineral  locations  to  the 
greatest  extent,  and  preserve  to  each  that 
which  was  most  valuable  for  particular  pur- 
poses in  connection  with  each  class  of 
claims.  The  lode,  for  convenient  working, 
could  not  be  limited  to  less  than  25  feet  on 
each  side  of  the  cvuter  of  the  vein;  and  the 
placer.,  which  would  be  valueless  without 
such  surface  rights,  is  permitted  to  take  title 
to  the  remaining  area  acf^ordingly.  Those 
who  controvert  this  view  base  their  conten- 
tion upon  the  provisions  of  §  2320.  which 
it  is  said  governs  the  length  and  width  of 
all  lode  claims,  whether  made  within  the 
boundaries  of  a  placer  claim  or  not.  An  act 
on  a  particular  subject  must  be  construed  as 
a  whole.  Section  2320  refers  to  the  location 
of  lodes  not  conflictinif  with  any  other  class 
of  mineral  locations:  while  b)'  §  2333  spe- 
cial conditions  \\M\\  reference  to  conflicts 
between   the  two  classes  of  mineral   claims 
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are  specially  provided  for,  and,  to  that  ex- 
tent, construing  the  act  as  a  whole,  is  a 
limitation  or  qualification  of  the  provisions 
of  §  2320,  which  relates,  as  stated,  to  the 
width  of  lode  claims  generally,  and  regu- 
lates the  width  of  lode  claims  when  made 
upon  lodes  within  the  boundaries  of  a 
placer,  whether  such  lodes  are  located  by 
the  owner  of  the  placer  or  strangers  to  that 
title.  By  this  construction,  full  force  and 
effect  is  given  to  both  of  these  sections,  and 
the  purpose  of  the  statute  is  carried  out. 
The  government  receives  for  its  mineral 
lands  the  price  fixed  for  lodes  and  placers, 
respectively,  and  the  superior  right  to  the 
surface  area  of  the  placer  claimant,  ac- 
quired by  his  prior  location  or  patent,  is 
protected.    It  is  the  conclusion  of  a  major- 1 


ity  of  the  court  that  the  limitation  of  the 
width  of  a  lode  claim  in  §  2333  is  not  only 
applicable  to  the  placer  claimant,  but  ap- 
plies as  well  to  others  who  locate  a  lode 
within  the  boundaries  of  his  previously  lo- 
cated placer.  Chief  Justice  Campbell  de- 
clines to  express  an  opinion  upon  tnis  ques- 
tion, because,  in  his  judgment,  the  stipula- 
tion entered  into  by  counsel  eliminates  it 
from  the  case.  It  follows  that  the  court  be- 
low erred  in  adjudging  to  appellee  surface 
ground  in  excess  of  25  feet  on  each  side  of 
the  lodes  in  question. 

For  this  reason,  the  jtidgment  is  reversed, 
and  the  case  remanded,  with  directions  to 
enter  judgment  in  accordance  with  the  views 
we  have  expressed. 
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1.  Ifo  risrlit  la  giyren  to  wt  telearraph 
company  as  against  abutting  owners  to  use 
the  streets  for  telegraph  purposes  by  Terr. 
Laws  1848,  p.  257,  which  gives  the  right  to 
construct  such  lines,  as  this  is  intended  to 
confer  the  right  only  as  against  the  public. 

2.  Telephone  poles  and  v«-ires  consti- 
tute an  additional  burden  upon  a  street, 
for  which  compensation  must  be  made  to  the 
owners  of  the  land  as  a  condition  of  such  use. 

3.  An  nnsiflrlitly  telepbone  pole  erected 
-vritlioiit  rif^lit  in  a  street,  where  it  ob- 
structs to  some  extent  a  show  window  of  the 
owner  of  the  fee  in  that  part  of  the  street, 
constitutes  a  continuing  trespass  against 
which  an  injunction  may  be  granted. 

(February  27,   1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Winnebago  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  compel  the  removal  of  a  telephone  pole 
from  the  street  in  front  of  plaintiffs'  prop- 
ertv.     Reversed. 

Statement  by  Bardeen,  J.: 

The  defendant  is  a  corporation  owning 
and  operating  a  system  of  telephones  and 
telephone  exchanges  in  this  state.  In  1882 
the  city  of  Ne«rnah,  by  ordinance,  granted 
the  defendant  the  right  to  erect  and  main- 
tain a  telephone  system  in  said  city.  By  it 
the  company  was  granted  the  right  of  way 
through  and  upon  the  "streets,  sidewalks, 
alleys^  and  public  grounds  of  the  city,  for  the 
use  of  poles  and  the  necessary  wires,  pro- 
vided the  same  were  set  in  such  manner  as 


not  to  interfere  with  public  travel,  or  the 
flow  of  water  in  the  gutters,  the  point  of  lo- 
cation to  be  determined  under  the  direction 
of  the  street  commissioner  or  city  engineer." 
The  system  was  erected  and  continued  in 
operation  until  April,  1895.  As  originally 
located,  there  was  a  pole  about  12  feet  north 
of  the  corner  of  Cedar  and  Wisconsin  streets. 
An  increase  of  business  necessitated  a  re- 
construction of  the  system.  In  the  progress 
of  the  work,  it  was  deemed  desirable  to 
change  the  location  of  some  of  the  poles,  and 
in  making  such  changes  this  controversy 
arose.  The  complaint  sets  out  that  the 
plaintiffs  are  the  owners  of  a  tract  of  land 
having  a  frontage  of  20  feet  on  Wisconsin 
avenue,  and  77  feet  on  Cedar  street,  exclu- 
sive of  streets.  Upon  this  tract  was  located 
a  large  store  building,  occupied  as  a  drug 
store,  in  the  comer  of  which  were  large  glass 
windows  and  doors,  looking  out  upon  both 
streets.  In  April,  1895,  the  defendant,  with- 
out the  consent  and  against  the  protests  of 
the  plaintiffs,  set  a  large  pole  at  the  street 
corner,  a  few  feet  from  tihe  comer  of  the 
drug  store,  and  immediately  in  front  of  the 
show  windows,  w^hich,  it  is  alleged,  ma- 
terially encumbers  said  property,  and  ob- 
structs the  view  from  said  store:  that  it  was 
so  set  without  authority  from  the  city,  and 
against  the  protest  of  the  mayor  and  street 
commissioner;  that  such  pole  and  the  wires 
thereon  are  a  nuisance,  and  greatly  inter- 
fere with  the  proper  use  and  enjoyment  of 
plaintiffs'  property;  that  defendant  insists 
upon  the  right  to  occupy  and  hold  posses- 
sion of  said  premises  adversely  to  plaintiffs, 
and  against  their  will,  and  without  making 
any  compensation  therefor.  The  relief  de- 
manded is  for  damages,  a  removal  of  the 
pole,  and  a  restraining  order  against  its 
future  maintenance.  The  answer  sets  up 
the  incorporation  of  defendant,  its  business, 


Note. — For  telegraph  or  telephone  poles  as 
adilltionnl  burden  on  highway,  see  People  v. 
Eaton  I  Mich.  ^  24  L.  R.  A.  721,  and  note;  Ca- 
ter V.  Northwestern  Teleph.  Exchange  Co. 
(Minn. »  28  L.  R.  A.  310;  Postal  Teleg.  Cable 
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Co.  V.  Eaton  (111.)  30  L.  R.  A.  722:  and  Magee 
V.  Overshlner  (Ind.)  40  L.  R.  A.  370. 

For  injunction  against  telegraph  poles  and 
wires  as  public  nuisance,  see  Marshfleld  v.  Wis- 
consin Teleph.  Co.  (Wis.)  44  L.  R.  A.  565. 
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the  payment  of  license  fees  as  required  by  | 
law,    the    building    of    telephone    systems 
throughout  the  state,  the  erection  of  the  ex- 
change at  Neenah  in  1882.  the  erection  of  the 
pole  12  feet  north  of  the  intersection  of  said 
streets,  the  width  of  the  street,  acquiescence 
by  plaintiffs  in  the  location  of  said  pole,  the 
reconstruction   of    the   system  in    1895,  the 
erection  of  the  pole  in  dispute  ftt  the  point 
designated  by  the  street  commissioner,  its 
necessity  at  that  place  for  the  proper  man- 
agement  of    its    exchange,  its    existence  at 
that  point  since  May,  1895,  and  a  denial  that 
the  pole  or  wires  interfere  with  the  means 
of  ingress  or  egress  from  said  premises,  or 
obstruct  or  hinder  the  uses  thereof.     When 
the  case  was  called  for  trial  the  defendant 
asked  the  court  to  require  the  plaintiffs  to 
elect  whether   they   relied  upon   a   legal  or 
equitable  cause  of  action.     The  request  was 
denied,  and  a  jury  was  duly  impaneled.     A 
special  verdict  was    returned,  substantially 
as  follows :      ( 1 )   That  the  pole,  as  at  pres- 
ent located,  was  not  an  obstruction  to  the 
ordinary  use  of  tlie  street.      (2)   That  the 
cables  and  wires  attached  to  tlie  pole  inter- 
fered with  the  plaintiffs'  use  and  enjoyment 
of  their  property.     (3)   That  the  pole  was 
a  damage  to  plaintiffs'  property.    (4)   That 
the  pole  decreased  the  rental  value  of  such 
property.      (5)   That  up    to    the    commenee- 
mcDt  of  this   action   the  plaintiffs'   damage 
was  $7.     (6)   That  the  street  commissioner 
did  not  consent  to  the  placing  of  the  pole 
where    it    now  stands.    (7)   That    the    pole 
could  have  been  placed  at  some  other  point 
without  great  inconvenience    to   defendant. 
(8)  That    the   plaintiffs  did    not    refuse  to 
permit  the  placing  of  the  pole  on  the  west 
side  of  Cedar  street,  7  feet  north  of  the  lot 
line  of  Wisconsin  avenue.      ( 9 )   That  plain- 
tiffs objected  to  the  placing  of  the  pole  where 
it  was  put.     (10)   That  the  erection  of  the 
pole  at   some  other  point   was    practicable. 
(11)  That  the  erection  of  the  pole  at  any 
other  point  would  not  have  been  according 
to  the  most  approved  plan  of  telephone  con- 
struction.    "Not  for   Telephone  Co.''     (12) 
That  the  pole  could  not  have  been  erected  on 
Cedaj  street,  7  feet  north  of  the  south  line 
of  plaintiffs'  building,  and  connected  with 
the  line  running  west  on  Wisconsin  avenue, 
without  carrying  the  wires  over  plaintiffs' 
building. 

The  plaintiffs  moved  to  amend  the  special 
verdict  by  striking  out  the  negative  answers 
to  the  first,  eleventh,  and  twelfth  questions, 
and  substituting  an  affirmative  answer, 
which  was  denied.  A  motion  for  judgment 
for  plaintiffs  on  the  verdict  as  render^  was 
tlso  denied.  The  court  took  the  matter  un- 
der consideration,  and,  in  a  written  opinion, 
decided  that  the  action  was  equitable,  and  the 
verdict  only  advisory;  that  the  pole  in  ques- 
tion was  not  a  nuisance ;  that  the  placing  of 
such  poles  in  a  street  was  not  an  additional 
burden  upon  the  land  which  entitled  adjoin- 
ing owners  to  compensation;  and  that,  al- 
though they  might  occasion  some  damage  to 
abutting  lotowners,  it  was  damnum  absque 
injuria.    Judgment     dismissing     the     com- 
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plaint,  with  costs,  was  entered,  from  which  . 
plaintiffs  have  taken  this  appeal. 

Mr,  J.  C.  Kerwin,  for  appellants: 

By  the  dedication  of  a  street  or  highway 
the  owner  of  the  land  grants  to  the  public 
only  an  easement,  or  a  right  to  use  the  land 
for  a  highway  only,  and  the  adjoining  land- 
owner continues  to  own  the  fee  to  the  center 
of  the  street  subject  to  such  easement. 

Gardiner  v.  Tiadale,  2  Wis.  153,  60  Am. 
Dec.  407 ;  Goodall  v.  Milwaukee,  5  Wis.  32 ; 
Hegar  v.  Chicago  d  N.  W.  R.  Co.  26  Wis. 
624 ;  Kneeland  v.  Van  Valkenhurgh,  46  Wis. 
434,  32  Am.  Rep.  719,  1  N.  W.  63;  Burhach 
V.  Schiceinler,  56  Wis.  386,  14  N.  W.  449; 
Racine  v.  Crotsenherg,  61  Wis.  481,  50  Ahl 
Rep.  149,  21  X.  W.  620;  Paine  Lumber  Co.  v. 
Oshkosh,  89  Wis.  449,  61  N.  W.  1108;  Kim- 
ball V.  Kenosha,  4  Wis.  321;  Milwaukee  v. 
Milwaukee  d  B.  R.  Co,  7  Wis.  85 ;  Mariner 
V,  Schulte,  13  Wis.  692;  Ford  v.  Chicago  d 
N,  W.  R.  Co.  14  Wis.  609,  80  Am.  Dec.  791; 
Arnold  v.  Elmore,  16  Wis.  509 ;  Weisbrod  v. 
Chicago  d  N.  W.  R.  Co.  21  Wis.  602;  Petti- 
bone  V.  Hamilton,  40  Wis.  402;  Andrews  v. 
Youmans,  78  Wis.  56,  47  N.  W.  304;  Chase 
V.  Oshkosh,  81  Wis.  313,  15  L.  R.  A.  553,  51 
N.  W.  560;  Taylor  v.  Chicago,  M.  d  St.  P. 
R.  Co.  83  Wis.  636,  53  N.  W.  853;  Chicago 
d  y.  W.  R.  Co.  V.  Milwaukee,  R.  d  K.  Elec- 
tric R.  Co.  95  Wis.  561,  37  L.  R.  A.  856,  70 
X.  W.  678. 

The  dedication  and  easement  created 
thereby  are  limited  by  the  intention  of  the 
dedicator,  and  cannot  be  extended  beyond 
such  intention.  The  use  of  the  easement 
must  be  confined  to  the  purposes  for  which 
the  dedication  was  made. 

Washb.  Easem.  129. 

A  dedication   can  be  regarded   as   consum- 
mated and  effective  only  in  so  far  as  it  has 
j  been  accepted  by  the  public. 
I      Trerice  v.  Barteau,  54  Wis.  99,  11  N.  W. 
244;   Mahler  v.  Brumder,  92   Wis.   477,  31 
L.  R.  A.  695,  66  N.  W.  502. 

The  public  has  no  right  to  the  use  of  a 
street  for  any  purpose  other  than  that  for 
which  it  was  dedicated. 

Lade  v.  Shepherd,  2  Strange,  1004:  North- 
ampton V.  Ward,  1  Wils.  107;  Jackson  ex 
dem.  Yates  v.  Hatnaway,  15  Johns.  447, 
8  Am.  Dec.  263;  Gidney  v.  Earl,  12 
Wend.  98;  Williams  v.  New  York  C.  R.  Co. 
16  N.  Y.  97,  69  Am.  Dec.  651;  Ford  v.  Chi- 
cago d  N.  W.  R.  Co.  14  Wis.  609.  80  Am. 
Dec.  791 ;  Knox  v.  New  York,  55  Barb.  404; 
Imlay  v.  Union  Branch  R.  Co.  26  Conn.  249, 
68  Am.  Dec.  392. 

The  placing  of  telephone  poles  in  a  street 
is  an  additional  servitude  upon  the  land  in 
the  street  not  contemplated  by  the  dedica- 
tion, and  that  cannot  be  imposed  upon  the 
adjoining  landowner  without  his  consent, 
nor  without  compensation  if  he  requires  it. 

Wisconsin  Telcph.  Co.  v.  Oshkosh,  62  Wis. 
32,  21  N.  W.  828;  Keasbey,  Electric  Wires, 
pp.  71,  72.  77,  80-82;  Lewis,  Em.  Dom.  § 
131:  Croswell,  Electricity,  §  110;  Tiede- 
man,  Mun.  Corp.  §  297;  2  Dill.  Mun.  Corp. 
4th  ed.  §  698a;  Elliott,  Roads  &  Streets,  pp. 
534,  535;   3  Cook,  Stock  &  Stockholders  & 
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Corp.  Law,  S  931 ;  25  Am.  &  Eng.  Enc.  Law, 
p.  753;  Mills,  Em.  Dom.  §  35;  Thompson, 
Electricity,  §  18;  Cooley,  Const.  Lim.  4th 
ed.  097-6»« ;  Ford  v.  Chicago  &  N.  W.  R.  Co, 
14  Wis.  «09,  80  Am.  Dec.  791:  Bvchner  v. 
Chicago,  M.  rf  .V.  W.  R.  Co.  60  Wis.  264,  19 
N.  W.  50;  Chicago  &  N.  W.  R,  Co,  v.  Mil- 
vaukee.  It.  d  K.  Electric  R.  Co.  95  Wis.  561, 
37  L.  R.  A.  866,  70  N.  W.  678;  Dusenhury  v. 
Mutual  Teleg.  Co.  11  Abb.  N.  C.  440;  Meiro- 
poliian  Tcleph.  d  Teleg.  Co.  v.  Coltcell  Lead 
Co.  18  Jones  &  S.  488;  Tiffany  v.  United 
States  Illuminating-  Co.  19  Jones  &  S.  280; 
Eclfi  V.  Amei'^ican  Teleph.  d  Teleg.  Co.  143  N. 
y.  133,  25  L.  R.  A.  640,  38  N.  E.  202; 
Broome  v.  yeto  York  d  N.  J.  Teleph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851 :  Western  U.  Teleg. 
Co.  V.  Williamsy  86  Va.  696,  8  L.  R.  A.  429, 
11  S.  E.  106;  Chesapeake  d  P,  Teleph.  Co.  v. 
Mackenzie,  74  Md.  36,  21  Atl.  690;  Daily  v. 
State,  51  Ohio  St.  348,  24  L.  R.  A.  724,  37  N. 
E.  710:  Lawrence  R.  Co.  v.  Williams,  36 
Ohio  St.  168;  Smith  v.  Central  Dist.  Print. 
d  Tel.  Co.  2  Ohio  C.  C.  259;  Prentiss  v. 
Cleveland.  32  Ohio  L.  J.  13;  Hewett  v. 
Weatem  U.  Teleg.  Co.  4  Mackey,  424;  H. 
Claicson  d  Sons  v.  Baltimore  d  0.  Teleg.  Co. 
17  Chicago  Leg.  News,  22;  Stowers  v. 
Postal  Teleg.  Cable  Co.  68  Miss.  559,  12  L. 
R.  A.  864,  9  So.  356;  Board  of  Trade  Teleg. 
Co.  V.  Barnett,  107  111.  507,  47  Am.  Rep.  453 : 
Pacific  Postal  Teleg.  Cable  Co.  v.  Irvine,  49 
Fed.  Rep.  113;  Blashfield  v.  Empire  State 
Teleph.  d  Teleg.  Co.  18  N.  Y.  Supp.  250; 
Sterling's  Appeal,  111  Pa.  35,  56  Am.  Rep. 
246,  2  Atl.  105;  Delaplaine  v.  Chicago  d  N. 
W.  R.  Co.  42  Wis.  230,  24  Am.  Rep.  386; 
Eels  V.  American  Teleph.  d  Teleg.  Co.  143  N. 
Y.  137,  25  L.  R.  A.  640,  38  N.  E.  202;  Ameri- 
can Teleph.  d  Teleg.  Co.  v.  Pearce,  71  Md. 
538,  7  L.  R.  A.  200,  18  Atl.  910;  Van  Brunt 
V.  Flatbush,  128  N.  Y.  50,  27  N.  E.  973. 

A  telephone  on  a  highway  is  an  additional 
burden. 

Nicoll  V.  New  York  d  N.  J.  Teleph.  Co.  62 
N.  J.  L.  733,  42  Atl.  583;  American  Teleph. 
d  Teleg.  Co.  v.  Jones,  78  111.  App.  372; 
M^estern  U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co. 
61  r.  S.  App.  741,  90  Fed.  Rep.  379,  33  C. 
C.  A.  113. 

Telephone  companies  are  not  included  in 
the  legislation,  either  state  or  national, 
giving  to  telegraph  companies  the  right  to 
construct  their  lines  over  public  highways. 

Richmond  v.  Southern  Bell  Teleph.  d 
Teleg.  Co.  174  U.  S.  761,  43  L.  ed.  1162,  19 
Sup.  Ct.  Rep.  778. 

Any  interference  with  the  highway  not  in 
aid  of  travel  constitutes  a  new  burden 
against  the  owner  of  the  fee  for  which  he  is 
entitled  to  compensation. 

(liicaqo  d  IV.  W.  R.  Co.  v.  Milwaukee,  R. 
d  K.  Electric  R.  Co.  95  Wis.  561,  37  L.  R. 
A.  856,  70  N.  W.  678 ;  Zehren  v.  Milwaukee 
Electric  R.  d  Light  Co.  99  Wis.  83,  41  L.  R. 
A.  575,  74  N.  W.  538;  Evans  v.  Chicago.  St. 
P.  M.  d  0.  R.  Co.  86  Wis.  597,  57  N.  W.  354. 

Even  if  not  a  new  burden  generally,  still 
the  pole  is  a  nuisance  in  this  case. 

The  pole  was  set  in  direct  violation  of  the 
ordinance.  It  wa«  therefore  an  obstruction 
50  L.  R.  A. 


in  the  street  without  authority  of  law,  and 
a  public  nuisance. 

Marshfield  v.  Wisconsin  Teleph.  Co.  102 
Wis.  604.  44  L.  R.  A.  565,  78  N.  W.  735:  25 
Am.  &  Eng.  Enc.  Law.  p.  752.  note  4;  DilL 
Mun.  Corp.  4th  ed.  §S  698  (552). 

W^here  there  are  injury,  damages,  and  a 
legal  wrong  there  is  a  nuisance. 

Wood,  Nuisances,  §§  1.  2;  Knox  v.  yew 
York,  55  Barb.  404:  Ryan  v.  Schwartz,  94 
Wis.  403,  69  N.  W.  178;  Taylor  v.  Chicaqo, 
M.  d  St.  P.  R.  Co.  83  Wis.  639,  53  X.  W. 
853 ;  Chicago  d  ^^  W.  R.  Co.  v.  Milwaukee^ 
R.  d  K.  Electric  R.  Co.  95  W^is.  567,  37  L.  R. 
A.  856,  70  N.  W.  678;  Zehren  v.  Milwaukee 
Electric  R.  d  Light  Co.  99  Wis.  83,  41  L.  R. 
A.  575,  74  N.  W.  538 ;  Hobart  v.  Milwaukee 
City  R.  Co.  27  Wis.  194,  9  Am.  Rep.  461 ; 
Papworth  v.  Milwaukee,  64  Wis.  389,  25  N. 
W.  431 ;  Chesapeake  d  P.  Teleph.  Co.  v.  Mac- 
kenzie. 74  Md.  36,  21  Atl.  690:  Board  of 
Trade  Teleg.  Co.  v.  Barnett,  107  111.  515,  47 
Am.  Rep.  453:  Daily  v.  State,  51  Ohio  St. 
348,  24  L.  R.  A.  724,  37  N.  E.  710:  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am. 
Rpp.  146. 

Messrs.  Miller,  Koyes,  Bllller,*  WaHl, 
for  respondent: 

A  telephone  pole  with  wires  strung  there- 
on is  not  an  additional  servitude,  and  the- 
abutter  is  not  entitled  to  additional  compen- 
sation. 

State  ex  rel.  Wisconsin  Teleph.  Co.  v. 
Janesville  Street  R.  Co.  87  Wis.  78,  22  L.  R. 
A.  759,  57  N.  W.  970;  First  Cong.  Church  v. 
Milwaukee  d  L.  W.  R.  Co.  77  Wis.  164,  45  N. 
W.  1086. 

When  it  appropriates  the  land  of  an  in- 
dividual for  a  highway  the  public  pays  full 
value,  and  can  use  such  land  for  any  public 
purpose  not  inconsistent  with  its  use  as  a 
street,  and  which  does  not  impair  the  abut- 
ter's right  of  access  to  his  property  without 
paying  additional  compensation. 

Norton  v.  Peck,  3  Wis.  714;  Washburn  v. 
Milwaukee  d  L.  W.  R.  Co.  59  Wis.  364.  18 
N.  W.  328;  Milwaukee  d  M.  R.  Co.  v.  Eble,  3 
Pinney,  334;  Chapman  v.  Oshkosh  d  if. 
River  R.  Co.  33  Wis.  629. 

An  abutter  has  no  remedy  unless  he  jiiffers 
special  damage  peculiar  to  himself!  and 
different,  not  only  in  degree,  but  also  in 
kind,  from  that  suffered  by  the  public.  If 
his  right  of  free  access  to  his  property  be- 
impaiVed,  that  is  special  damage. 

Zettel  V.  West  Bend,  79  Wis.  316,  48  N.  W. 
379 ;  Bay  v.  Weber,  79  W^is.  590.  48  N.  W. 
859;  Lincoln  v.  Com.  164  Mass.  9,  41  N.  E. 
112. 

The  supreme  court  of  W^isconsin  has  fol- 
lowed the  Massachusetts  decisions,  and 
adopted  it-8  view  as  to  what  uses  a  street  can 
he  put  to  without  paying  additional  conpen- 
sation  to  the  abutter. 

Hobart  v.  Milwaukee  City  R.  Co.  27  W^is. 
194,  9  Am.  Rep.  461 :  Chicaqo  d  N.  W.  R.  Co. 
V.  Miluaukee,  R.  d  K.  Electric  R.  Co.  95  Wis. 
568.  37  L.  R.  A.  856,  70  N.  W.  678. 

The  Masisachusetts  doctrine  has  also  been 
adopted  by  the  weight  of  authority  in  other 
state*. 

The  courts  of  Kentucky,  Maryland,  Michi- 
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nan,  New  Jersey,  Ohio,  Pennsylvania,  Rhode 
Island.  Arkansas,  Utah,  and  Wisconsin  hold 
that  electric  railroads  are  not  an  additional 
harden. 

Booth,  Street  Railways,  §  83;  Chicago  d 
y.  W.  R.  Co,  V.  Milvoaukee,  R.  de  K.  Electric 
S.  Co.  95  Wis.  567,  37  L.  R.  A.  856,  70  N.  W. 
678. 

The  courts  of  Massachusetts,  Minnesota, 
Michigan,  Missouri,  Louisiana,  Montana, 
Vermont.  Indiana,  Pennsylvania,  Connecti- 
cut, and  the  District  of  Columbia  have 
adopted  the  Massachusetts  doctrine  that  a 
telephone  or  telegraph  pole  is  not  an  addi- 
tioud  burden. 

Hetoett  V.  Western  V.  Teleg.  Oo,  4 
Madcey,  424;  Incin  v.  Great  Southern 
Teleph.  Co,  37  La.  Ann.  63 ;  Rugg  v.  Com- 
mcrcial  V.  Teleg,  Co,  66  Vt.  208,  28  Atl. 
1036;  Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7;  Cater  v.  Northtoestem  Teleph.  Ex- 
ehange  Co.  60  Minn.  539,  28  L.  R.  A.  310,  63 
N.  W.  Ill,  Reversing  WaZia  v.  Erie  Teleg. 
d  Teleph.  Co.  37  Minn.  347,  34  N.  W.  337 ; 
People  V.  Eaton,  100  Mich.  206,  24  L.  R.  A. 
721,  59  N.  W.  145;  Julia  Bldg.  Aaso.  v.  Bell 
Teleph.  Co.  88  Mo.  258;  Qay  v.  Mutual  U. 
Teleg.  Co.  12  Mo.  App.  485;  Hersh field  v. 
Rocky  Mountain  Bell  Teleph.  Co,  12  Mont. 
102,  29  Pac.  883 ;  York  Teleph.  Co.  v.  Keeaey, 
5  Pa.  Dist.  R.  366;  Mills,  Em.  Dom.  § 
187a;  Magee  v.  Overshiner,  150  Ind.  127,  40 
L.  SL  A.  370,  49  N.  E.  951;  Bradley  v.  South- 
em  'New  England  Teleph.  Co.  66  Conn,  559, 
32  L.  R.  A.  280,  34  Atl.  499. 

A  telephone  company  is  a  telegraph  com- 
pany within  the  meaning  of  the  statute. 

Wisct/nsin  Teleph.  Co.  v.  Oshkoshj  62  Wis. 
32,  21  N.  W.  828;  Telephone  Cases,  126  U. 
S.  6,  31  L.  ed.  864 ;  Eels  v.  American  Teleph, 
d  Teleq.  Co.  143  N.  Y,  136,  25  L.  R,  A.  640, 
38  N.  E.  202. 

The  location  of  such  a  pole  is  not  a  public 
nuisance  if  authorized  by  the  legislature. 

2  Dill.  Mun.  Corp.  552  (698)  ;  Stoughton 
V.  S^tate,  5  Wis.  291. 

Authorized  by  the  l^islature,  but  located 
contrary  to  the  provisions  of  a  city  ordin- 
ance, it  does  not  become  a  public  nuisance, 
because  no  ordinance  of  a  city  can  make  a 
thing  a  nuisance  unless  the  thing  be  a  nui- 
sance at  ojmmon  law  or  by  statute. 

Yates  V.  Mihraukee,  10  Wall.  497.  19  L. 
«d.  984;  Wood,  Nuisances,  2d  ed.  §  744. 

The  determination  of  the  street  commis- 
ffioner  that  the  telephone  pole  should  be  lo- 
cated on  Cedar  street  at  a  point  7  feet  north 
of  the  south  line  of  the  plaintiff's  building 
was  unreasonable. 

At  common  law  a  telephone  company  is  ob- 
liged to  construct  its  line  upon  the  most  ap- 
proved plan  of  telephone  construction.  This 
is  the  duty  of  all   quasi-public  corporations. 

Vltts  V.  Cream  City  R.  Co.  59  Wis.  323,  18 
N.  W.  186. 

A  city  ordinance  cannot  be  enforced  by  in- 
junction. Its  violation  is  a  matter  between 
the  city  and  the  person  violating  the  same. 
Third  parties  cannot  base  a  right  to  legal 
or  equitable  relief  upon  violation  of  ordin- 
ancesi. 

Vtaupun  Trustees  v.  Moore,  34  Wis.  450, 
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17  Am.  Rep.  446;  Jancsville  v.  Carpenter, 
77  Wis.  298,  8  L.  R.  A.  808,  46  N.  W.  128 ; 
Toutlolf  V.  Green  Bay,  91  Wis.  495,  65  N.  W. 
168;  First  Cong.  Church  v.  Milwaukee  &  L. 
TT.  R.  Co.  77  Wis.  164,  45  N.  W.  1086;  Sin- 
nott  V.  Chicago  &  N.  W.  R.  Co,  81  Wis.  103, 

50  N.  W,  1097 ;  Flynn  v.  Canton  Co.  40  Md. 
312,  17  Am.  Rep.  603;  Kirhy  v.  Boylston 
Market  Asso.  14  Gray,  249,  74  Am.  Dec.  682 ; 
Taylor  v.  Lake  Shore  d  M.  S.  R.  Co.  45 
Mich.  74,  7  N.  W.  728;  Moore  v.  Gadsden, 
93  N.  Y.  12;  Hartford  v.  Talcott,  48  Conn. 
525,  40  Am.  Rep.  189;  Heeney  v.  Sprague, 
11  R.  I.  456,  23  Am.  Rep.  502;  State  ex  rel. 
Smith  V.  Donohue,  49  N.  J.  L.  648,  10  Atl. 
150;  Burbank  v.  Bethel  Steam  Mill  Co.  75 
Me.  373,  46  Am.  Rep.  400. 

An  ordinance  cannot  create  a  civil  duty  en- 
forceable in  a  common-law  action. 

Philadelphia  d  R.  R.  Co.  v.  Ervin,  89  Pa. 
71,  33  Am.  Rep.  726;  Philadelphia  d  R.  R, 
Co,  V.  Boyer,  97  Pa.  91 ;  Heeney  v.  Sprague, 
11  R.  I.  456,  23  Am.  Rep.  502;  Mittelstadt 
V.  Morrison,  76  Wis.  265,  44  N.  W.  1103. 

If  the  injured  party  wants  the  total  sup- 
pression of  an  existing  nuisance  his  remedy 
at  law  under  the  statute  is  plain,  adequate, 
and  complete,  because  after  judgment  at  law 
for  damages  a  warrant  will  issue  for  the 
abatement  of  the  nuisance. 

A  court  of  equity  would  leave  the  ag- 
grieved party  to  his  remedy  at  law. 

Remington  v.  Foster,  42  Wis.  608; 
Lohmiller  v.  Indian  Ford  Water-Power  Co. 

51  Wis.  688,  8  N.  W.  601 ;  Cohn  v.  Wausau 
Boom  Co.  47  Wis.  314.  2  N.  W.  546;  Dennei- 
V.  Chicago,  M.  d  St.  P.  R.  Co.  67  Wis.  221, 
15  N.  W.  1.58;  Stadler  v.  Grieben,  61  Wis. 
505,  21  N.  W.  029. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court : 

The  importance  of  this  litigation  is  mani- 
fest. It  involves  the  vexed  question  of 
whether  the  placing  of  telephone  poles  in  a 
street  is  an  additional  servitude,  as  against 
the  abutting  owner,  not  contemplated  by  the 
dedication,  that  cannot  be  imposed  without 
his  consent,  nor  without  compensation  if  he 
requires  it.  This  precise  question  has  not 
heretofore  been  declared  bv  this  court,  so 
we  are  free  to  deal  with  it  as  one  of  first  im- 
pression, except  in  so  far  as  the  i>olicy  of 
the  state  has  been  dictated  in  decisions  whore 
kindred  questions  have  been  consideretl  and 
determined.  That  the  question  should  not 
have  been  presented  before,  in  view  of  its 
importance,  and  the  number  and  character 
of  the  telephone  exchanges  in  the  state,  is, 
perhaps,  a  matter  of  some  surprise.  Its  im- 
portance lies,  not  so  much  in  the  individual 
interests  at  stake,  as  in  its  effect  upon  the 
interests  of  corporations  that  have  built  so 
many  miles  of  poles,  and  operated  so  many 
exchanges,  within  the  borders  of  the  stnte. 
In  whatever  light  it  may  be  viewed,  it  is  not 
entirely  free  from  difficulty.  The  question 
has  arisen  in  many  of  the  states,  and  ad- 
judications upon  both  sides  are  numerous. 
And  not  without  helpful  value.  The  best 
legal  thought  of  the  country  has  been  given 
to  its  consideration,  and  there  is  little  that 
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has  been  left  unsaid.  Both  sides  of  the  con- 
troversy have  been  presented  by  eminent 
counsel,  and  considered  by  learned  and  able 
judges;  and  the  result  has  been,  as  before 
stated,  a  considerable  diversity  of  opinion. 
Kindred  questions  have  heretofore  arisen  in 
this  state,  and  while,  perhaps,  the  decisions 
have  not  been  in  complete  harmony  with  the 
basic  idea  of  street  dedication,  it  is  not  be- 
lieved that  there  has  been  any  radical  de- 
parture therefrom. 

The  fundamental  idea  of  street  dedication 
is  that  the  land  so  dedicated  is  to  be  set 
apart  to  the  entire  public  for  such  public  use 
and  purpose  as  the  location  of  the  street, 
urban  or  suburban,  seems  to  require.  The 
primary  use  and  purpose  is  public  travel. 
The  servitude  imposed  on  the  land  is  the 
right  of  the  public  to  construct  and  maintain 
thereon  a  safe  and  convenient  roadway, 
which  shall  at  all  times  be  open  and  free  for, 
public  use  as  a  highway.  There  is,  however, 
an  essential  and  well-recognized  difference 
between  urban  and  suburban  servitudes.  The 
easement  of  the  one  is  much  more  compre- 
hensive than  the  other.  Many  of  the  rules 
which  apply  to  the  one  class  of  easements  are 
wholly  without  force  as  against  the  other 
class.  Elliott,  Roads  &  Streets,  299.  This 
distinction  is  here  referred  to  in  view  of  tlie 
contention  made  by  defendant's  counsel 
hereinafter  to  be  noticed.  We  may  further 
premise  our  discussion  with  the  statement 
that  it  is  the  settled  law  of  this  state  that 
the  owner  of  land  abutting  on  a  street  owns 
the  fee  to  the  center  of  the  street,  subject 
only  to  the  public  easement.  The  doctrine 
was  first  announced  in  Gardiner  v.  Tisdale, 
2  Wis.  153,  60  Am.  Dec.  407,  and  has  been 
followed  in  a  line  of  decisions  since  almost 
as  numerous  as  the  published  volumes  of  Re- 
I>orts.  This  being  so,  this  court  held  in  Ford 
V.  Chicago  rf  N.  W.  R.  Co.  14  Wis.  609,  80 
Am.  Dec.  791,  that  the  railroad  company 
could  not  appropriate  and  occupy  a  street 
with  its  track  without  consent  of  the  pro- 
prietors of  the  lots  bounded  by  the  street,  or 
compensation  made  to  them,  and  neither  the 
legislature  nor  the  municipal  authorities 
have  any  power  to  dispense  with  the  making 
of  such  compensation.  See  Bleach  v.  Chi- 
cago d  N.  W.  R.  Co.  48  Wis.  168,  2  N.  W. 
113;  Buchner  v.  Chicago,  M.  &  N.  W.  R.  Co. 
60  Wis.  264,  19  N.  W.  56;  Hegar  v.  Chicago 
d  xY.  W.  R.  Co.  26  Wis.  624.  The  reason 
given  for  this  conclusion  as  stated  in  the 
Ford  Case  is  that  "the  two  uses  are  almost, 
if  not  wholly,  inconsistent  with  each  other, 
80  that  taking  the  highway  for  a  railroad  will 
nearly  supersede  the  former  use  to  which  it 
had  been  legally  appropriated."  In  Hobart 
V.  Milwaukee  City  R.  Go.  27  Wis.  194,  9  Am. 
Rep.  461,  the  question  was  raised  whether 
the  construction  and  operation  of  a  horse 
railway  in  the  streets  of  a  city  imposed  a 
new  burden  upon  the  adjacent  lotowners,  for 
which  they  were  entitled  to  compensation. 
There  were  conflicting  decisions  in  other 
states,  and  the  court  adopted  a  middle  doc- 
trine, sanctioned  by  the  courts  of  Ohio, — 
that  such  a  road  was  not  an  additional  bur- 
den entitling  the  lotowners  to  compensation, 
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except  when  some  private  right  of  sucb 
owner,  such  as  free  access  to  his  own  land  or 
buildings,  has  been  materially  impaired 
thereby.  Reasons  at  length  are  not  given  in 
the  opinion  for  this  conclusion,  but  it  is  evi- 
dent that  it  cannot  be  justified  except  upon 
the  theory  that  the  street  railway  tends  to 
further  and  accelerate  the  original  purpose- 
for  which  the  dedication  was  made, — that  of 
public  travel.  In  the  recent  case  of  Chicago 
d  N.  W.  R.  Co.  V.  Miluiaukee,  R.  &  K.  Elec- 
tHc  R.  Co.  95  Wis.  561,  37  L.  R.  A.  856,  70- 
N.  W.  678,  this  court  held  that  the  construc- 
tion and  operation  on  public  streets,  of  an 
electric  railroad  extending  between  several 
cities  or  towns,  for  the  transportation  of 
merchandise,  baggage,  mail,  and  express 
matter,  as  well  as  passengers,  is  not  a  mere 
exercise  of  the  public  easement  previously 
acquired  by  the  establishment  of  such  street, 
but  imposes  an  additional  burden  thereon,, 
and  is  the  taking  of  private  property,  for 
which  the  abutting  owner  is  entitl^  to  com- 
pensation. Emphasis  was  laid  upon  the- 
fact  that  it  was  a  commercial  railway,  do- 
ing other  business  than  the  mere  transporta- 
tion of  passengers,  and  also  that  the  com- 
munication was  between  somewhat  distant 
cities.  This  case  was  followed  in  Zehren  ▼. 
Milwaukee  Electric  R.  d  Light  Co,  99  Wis. 
83,  41  L.  R.  A.  575,  74  N.  W.  538.  but  the 
doctrine  was  extended  so  far  as  to  hold  that 
an  electric  railway  running  upon  the  high- 
way through  country  towns  was  an  addi- 
tional burden  upon  the  highway.  The  ques- 
tion of  whether  such  a  system,  operated  by 
the  overhead  trolley,  with  its  necessary  poles^ 
in  the  streets  of  the  city,  was  an  additional 
burden,  was  expressly  reserved,  and  has  not 
yet  been  determined  in  this  state.  The  rights 
of  the  abutting  lotowner  with  reference  to- 
the  adjacent  street  has  received  considera- 
tion in  several  cases.  Thus,  in  Papworth  v. 
Milwaukee,  64  Wis.  389,  25  N.  W.  431,  the 
right  of  the  lotowner  to  construct  vaults  or 
other  areas  under  a  sidewalk,  with  proper 
openings  therein,  wa#  sanctioned,  provided" 
it  was  done  in  such  a  manner  as  not  to  inter- 
fere with  or  endanger  public  travel.  In  fl'ay 
V.  Weher,  79  Wis.  587,  48  N.  W.  859,  a  bay 
window  extending  over  the  sidewalk  in  such 
a  way  as  not  to  interfere  with  travel  was 
permitted.  The  fair  conclusion  from  this* 
line  of  decisions  is  that  the  abutting  owner 
has  all  the  rights  of  an  absolute  owner  of 
the  soil,  in  the  streets,  subject  only  to  the- 
public  easement  therein. 

It  may  be  admitted  that  the  Constitution 
of  the  state  is  the  only  limit  of  legislative- 
power  over  the  highways  of  the  state.  The- 
lines  within  which  such  power  is  to  be  re- 
strained are  such  as  were  indicated  in  the- 
Ford  Case, — that  neither  the  legislature  nor 
municipal  authorities  can  authorize  the  tak- 
ing or  encumbering  of  a  public  street  for 
purposes  inconsistent  with  its  public  use, 
without  the  consent  of  the  lotowner,  unless 
some  provision  for  compensation  has  been 
made.  The  extent  to  which  l^slative  au- 
thority may  go  would  be  to  grant  the  right 
of  street  occupancy,  subject  to  the  rights  of 
the  owners  of  the  fee.    This,  it  is  believed^ 
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if  all  that  was  intended,  and  all  that  the 
legislature  had  the  right  to  grant,  by  the 
act  of  the  legislature  of  March  11,  1848. 
See  Terr.  Laws  1848,  p.  257.  This  act  gave 
the  right  to  telegraph  companies  to  construct 
and  maintain  their  lines  "from  point  to 
point,  upon  and  along  any  of  the  public  roads 
.  .  .  within  the  limits  of  the  territory  or 
state,  or  upon  the  land  of  any  individual, 
the  owners  of  the  land  through  which  said 
tel^aph  lines  may  pass  having  first  given 
their  consent^"  provided  the  same  should  be 
■0  constructed  as  not  to  incommode  public 
use.  This  law,  with  some  slight  amend- 
ments, has  been  carried  into  the  different  re- 
visions since  that  time,  and  now  appears  in 
the  revision  of  1898  as  §  1778.  While  limited 
in  its  terms  to  telegraph  companies,  this 
court  held  in  Wisconsin  Teleph.  Co.  v.  Osh- 
kosh,  62  Wis,  32,  21  N.  W.  828,  that  the 
telephone  company  was  included  within  the 
meaning  of  the  statute.  It  should  be  noted, 
however,  that  the  Supreme  Court  of  the 
United  States  in  a  recent  case  came  to  a 
different  conclusion  regarding  an  act  of  Con- 
gress of  similar  import.  Richmond  v.  South- 
ern BcU  Teleph.  d  Teleg.  Co.  174  U.  S.  761, 
43  L.  ed.  1162,  19  Sup.  Ct.  Rep.  778.  As  be- 
fore noted,  it  is  our  conviction  that  this  law 
irrants  no  powers  to  use  the  street,  except  as 
against  the  public,  and  was  not  intended  to 
cut  off  or  limit  the  rights  of  the  actual  own- 
ers of  the  land  affected  thereby.  Without 
authority  from  the  state,  the  placing  of  poles 
in  a  street  would  constitute  a  nuisance,  abat- 
able as  such  by  the  public  authorities.  By 
this  statute  the  public  is  foreclosed  of  the 
right  to  object  to  the  poles  being  in  the 
street;  but  the  right  of  the  adjacent  owner 
remains  intact,  to  be  vindicated,  when  in- 
vaded, by  the  usual  processes  of  the  law.  The 
fact  that  the  power  of  eminent  domain  has 
not  been  granted  to  telegraph  or  telephone 
companies  cannot  affect  the  question.  It 
may  be  that  the  companies  have  not  asked 
for  it.  The  fact  that  the  question  has  not 
hcfu  brought  here  before  is  of  no  signifi- 
cance, except  as  indicating  how  great  has 
been  the  forbearance  of  parties  whose  rights 
have  been  invaded.  iSie  argument  that 
whenever  a  highway  has  been  laid  out  since 
1^48  the  compensation  paid  therefor  included 
the  use  telephone  companies  might  put  it  to 
i«  specious,  but  in  reality  overlooks  some 
very  important  considerations.  In  the  first 
place,  there  is  no  kinship  between  the  stat- 
utes in  relation  to  the  taking  or  dedication 
of  hirrhways  and  the  one  in  question.  They 
do  not  relate  to  the  same  subject-matter,  nor, 
in  their  purpose,  do  they  concern  the  same 
flasa  of  people.  In  the  one  case  a  right  is 
riven  to  the  entire  public;  in  the  other,  to  a 
few  corporations  doing  a  special  business, 
for  private  gain.  The  one  contemplates  only 
«ueh  occupancy  as  is  essential  and  necessary 
for  the  purposes  of  public  travel.  The  other 
grants  a  right  of  permanent  oooupaney  to  n 
private  eorporation,  conducted  for  private 
l?ain,  but  doing  a  business  of  public  utility 
»nd  convenience.  A  street  may  subsist,  and 
the  lotowner  ftave  the  complete  use  of  his 
Mjacent  property.  Not  so  if  a  portion  of 
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the  street  has  been  permanently  taken  by 
poles  and  other  necessary  structures  for  a 
telegraph  or  telephone  line.  No  one  doubts 
but  that  private  rights  are  affected,  by  the 
construction  and  maintenance  of  such  a  line,, 
in  a  way  entirely  different  from  the  ordinary 
uses  of  a  highway.  Nor  is  there  room  to 
dispute  the  fact  tJiat  such  constructions  con- 
stitute a  permanent  occupancy  of  the  land, 
independent  of  the  public  use.  This  occu- 
pancy being  for  the  direct  benefit  of  private 
corporations,  and  only  for  the  indirect  bene- 
fit of  the  public,  how  can  it  be  said,  with  any 
show  of  justice,  that  when  land  is  con- 
demned for  a  street  the  public  must  not  only 
pay  for  its  use,  but  also  for  the  use  of  such 
quasi-public  corporations  as  the  legislature 
have  given  power  to  use  the  highways? 
There  is  also  another  consideration.  In  no< 
case  that  has  ever  come  under  our  observa- 
tion, where  land  has  been  sought  to  be  con- 
demned, has  the  fact  that  the  street  might 
be  used  by  9,  telegraph  or  telephone  company 
been  urged  as  an  element  of  damages.  There 
are  thousands  of  miles  of  streets  and  high- 
ways in  the  state  where  no  telephone  poles 
have  ever  been  set,  and  where  none  ever  will 
be  set,  and  it  would  be  absurd  to  say  that 
the  owners  of  the  fee  ever  contemplated  pay- 
ment for  any  other  use  than  that  of  public 
travel.  There  is  no  parallel  between  this 
case  and  Huston  v.  Fort  Atkinson,  56  Wis. 
350,  14  N.  W.  444.  The  court  there  asserts 
that  materials  in  one  portion  of  a  highway 
might  be  taken  to  repair  an  adjacent  high- 
way, the  purpose  being  in  aid  of  the  public 
use.  Streets  have  to  be  made  and  worked, 
hills  leveled,  and  depressions  filled.  Hence  it 
may  be  said  to  have  fairly  been  within  the 
contemplation  of  the  parties  that  the  sur- 
face should  be  moved  from  place  to  place  to- 
carry  out  the  original  idea  of  street-making. 
On  the  general  proposition  of  whether 
wires  and  poles  are  an  additional  burden  for 
which  the  abutting  owner  is  entitled  to  com- 
pensation, there  is,  as  stated,  a  wide  diver- 
gence of  opinion  among  text  writers  and 
courts.  It  is  universally  admitted  that  the 
legislature  may  subject  the  highway  to  this 
use.  The  question  is  whether  it  can  be  done 
without  compensation  to  the  owner  of  abut- 
ting land.  As  stated  in  Keasbey,  Electric 
Wires,  p.  71,  the  argument  on  one  side  is 
that  ^he  easement  of  highway  is  intercom- 
munication, or  the  right  to  use  the  highway 
by  the  public  generally  for  the  purposes  of 
intercommunication.  Its  purpose  has  been 
the  transmission  of  intelligence,  as  well  as 
for  travel  and  transportation.  It  has  been 
used  by  the  post  horse  and  mail  wagon  as 
well  as  the  coach  and  the  cart.  When  new 
modes  of  travel  and  new  means  of  commu- 
nication become  necessary,  the  public  have 
a  right  to  use  them,  and  they  impose  no  new 
!  burden  on  the  soil  unless  they  are  inconsist- 
!  ent  with  the  old  use;  and,  if  the  old  use  re- 
mains unimpaired,  the  owner  of  the  soil  has 
no  reason  to  complain.  Some  of  the  leading" 
eases  supporting  this  view  are  here  noted: 
Pierce  v.  Drrtr.  136  Mass.  75.  49  Am.  Rep. 
7 :  Jnrin  v.  Orvat  Southern  Teleph.  Co.  37" 
La.  Ann.  03:  Cater  v.  yorthwestern  Teleph.. 
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Exchange  Co.  60  Minn.  539,  28  L.  R.  A.  310, 
63  N.  W.  Ill;  Julia  Bldg.  Asso.  v.  Bell 
Tcleph.  Co,  88  Mo.  258,  57  Am.  Rep.  398; 
J^eople  V.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721.  50  N.  W.  145;  Herahfield  v.  Rocky 
Mountain  Bell  Teleph.  Co.  12  Mont.  102,  29 
Pac.  883;  Mzgec  v.  Overshiner,  150  Ind.  127, 
40  L.  R.  A.  370,  49  N.  E.  951.  On  the  other 
hand,  it  is  argued  that  the  streets  were  in- 
tended primarily  for  travel  and  transporta- 
tion, and  that,  although  they  were  intended 
also  for  the  transmission  of  intelligence,  and 
the  telephone  and  telegraph  are  used  for  that 
purpose,  yet  the  mode  of  use  is  so  wholly 
different  from  the  old  one,  and  requires  such 
permanent  occupation  of  the  soil,  that  it 
cannot  be  supposed  that  the  landowner  ever 
eontemplatea  such  use  and  occupation.  He 
has  only  given  the  right  of  use  for  a  public 
liighway,  and,  if  he  cannot  complain  of  this 
permanent  occupation,  there  is  nothing  to 
prevent  the  posts  being  put  so  as  to  form  a 
barrier  between  his  land  and  the  street,  and 
the  wires  from  being  so  numerous  as  to  be 
annoying  and  dangerous.  The  primary  law 
of  the  highway  is  motion,  and  whether  ve- 
liicles  are  used,  or  whatever  method  of  trans- 
mission of  intelligence  is  adopted,  the  vehicle 
must  move  and  the  intelligence  be  trans- 
mitted by  some  moving  body  which  must 
pass  along  the  highway,  either  on  or  over, 
or  perhaps  under,  it,  but  cannot  permanently 
appropriate  any  part  of  it.  The  authorities 
-supporting  this  view  are  so  numerous  that 
it  may  be  said  with  confidence  that  the  g^eat 
weight  of  judicial  opinion  is  in  its  favor. 
We  note  the  following  cases :  Eels  v.  Ameri- 
can Teleph.  d  Tcleg.  Go.  143  N.  Y.  133,  25 
L.  R.  A.  640,  38  N.  E.  202:  Board  of  Trade 
Trleg.  Co.  v.  Bamett,  107  111.  507,  47  Am. 
Rep.  453;  Postal  Teleg.  Gable  Go.  v.  Eaton, 
170  111.  513,  39  L.  R.  A.  722,  49  N.  E.  365 ; 
American  Teleph.  d  Teleg.  Go.  v.  Pearoe,  71 
Md.  535,  7  L.  R.  A.  200,  18  Atl.  910;  West- 
ern V.  Teleg.  Go.  v.  Williams,  86  Va.  696,  8 
L.  R.  A.  429,  11  S.  E.  106;  Chesapeake  d  P. 
Teleph.  Co.  v.  Mackenzie,  74  Md.  36,  21  Atl. 
690;  Blashfield  v.  Empire.  State  Teleph.  d 
Teleg.  Co.  71  Hun,  532,  24  N.  Y.  Supp.  1006; 
Smith  V.  Central  Dist.  Print,  d  Tel.  Co.  2 
Ohio  C.  C.  259:  Stowers  v.  Postal  Teleg. 
Cable  Co.  68  Miss.  559,  12  L.  R.  A.  864,  9 
So.  356:  Pacific  Postal  Teleg.  Cable  Go.  v. 
Irrinc,  49  Fed.  Rep.  113:  Xicoll  v.  Netr  York 
d  X.  J.  TeU^ph.  Co.  62  X.  J.  L.  733,  42  Atl. 
583:  Heirett  v.  Western  U.  Teleg.  Co.  4 
Mackov,  424.  13  Wash.  L.  Rep.  466.  See 
Halscv  v.  Rapid  Transit  Street  R.  Co.  47  N. 
J.  Kq.  380.  20  Atl.  859:  Sterling's  Appeal, 
111  Pa.  35,  56  Am.  Rep.  246.  2  Atl.  105; 
Broome  v.  \ew  York  d  N.  J.  Teleph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851;  Jaynes  v.  Omaha 
Street  R.  Co.  53  Neb.  631,  39  L.  R.  A.  751, 
74  N.  W.  67.  In  addition  to  the  courts,  the 
text  writers  quite  uniformly  subscribe  to 
this  doctrine.  Mr.  TjCwis.  in  his  work  on 
Eminent  Domain  (S  131).  says:  "The  lines 
of  ft  telegraph  or  telephone  company  are  on 
the  same  footing  as  the  stenm  railroad. 
They  form  no  part  of  the  equipment  of  a 
public  highway,  but  are  entirely  foreign  to 
its  use."  .Another  writer  on  this  sanip  sub- 
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ject  says:  ''And  the  sounder  rule  seema  to 
be  that  the  abutting  owner  ought  to  be  com- 
pensated for  all  actual  injury  to  his  prop- 
erty, or  the  right  to  use  the  same."  Tiede- 
raaii,  Mun.  Corp.  §  297.  Randolph  on  Emi- 
nent Domain  (|  407)  says  that  the  prevail- 
ing opinion  is  that  the  plant  of  a  telegraph 
or  telephone  company  is  an  additional  servi- 
tude. See  also  Croswell,  Electricity,  §  110; 
Thompson,  Electricity,  9  18;  Elliott,  Roads 
A  Streets,  pp.  534,  535;  2  Dill.  Mun.  Corp. 
§  698a.  In  view  of  this  overwhelming  ar- 
ray of  courts  and  law  writers  in  favor  of 
the  latter  rule,  and  in  view  of  the  adoption 
by  this  court  of  the  middle-ground  doctrine 
mentioned  in  the  Hobart  Case,  we  feel  com- 
pelled to  drop  into  the  ranks  of  the  majority, 
and  sanction  1;his  rule  as  the  policy  and  law 
of  this  state.  Every  question  and  every  ar- 
gument bearing  on  the  situation  has  been 
raised  and  us^,  and  considered  and  deter- 
mined, in  the  cases  cited;  and  nothing  that 
we  can. say  will  add  to  their  weight,  or  be 
likely  to  convince  the  doubting.  The  sugges- 
tion that  the  adoption  of  this  rule  will  crip- 
ple or  destroy  the  commerce  of  the  state  is 
weighty,  but  the  rights  of  the  public,  or  of 
corporations  engaged  in  conducting  business 
of  a  public  character,  cannot  be  allowed  to 
prevail  over  the  rights  of  individuals,  except 
in  the  way  pointed  out  in  the  Constitution. 
The  fact  that  .some  of  the  cases  mentioned 
were  decided  with  reference  to  the  location 
of  poles  on  country  roads  does  not  lessen 
their  weight.  If  it  be  a  fact,  as  we  believe 
it  is,  that  in  the  dedication  or  condemnation 
of  streets  the  taking  and  occupancy  of  a  spe- 
cific portion  for  permanent  structures  was 
not  within  the  contemplation  of  the  parties, 
then  the  argument  of  the  greater  rights  of 
the  public  in  city  streets  fails.  The  freedom 
of  use  and  enjoyment  of  adjoining  property 
have  been  interfered  with,  and  a  definite  por- 
tion of  both  street  and  highway  has  been 
taken,  contrary  to  the  original  purpose,  and 
without  compensation. 

On  the  trial  the  complaint  was  objected  to 
as  having  a  double  aspect.  It  was  claimed 
that  it  contained  allegations  which  would 
make  the  aotion  either  at  law  or  in  equity, 
to  suit  the  exigencies  of  the  pleader:  and 
the  court  was  asked  to  compel  the  plaintiffs 
to  elect  as  to  which  aspect  of  the  case  they 
intended  to  adopt.  This  request  was  denied, 
and  the  case  was  submitted  to  a  jury,  and  a 
special  verdict  taken.  Afterwards  the  court 
became  convinced  that  the  suit  was  one  in 
equity,  regarded  the  findings  of  .the  jury  as 
advisory  only,  and  judgment  was  ordered  for 
defendant,  mainly  on  the  theory  that  the  pole 
in  dispute  did  constitute  an  additional  bur- 
den on  the  street.  Without  entering  into 
any  formal  discussion  of  the  matter,  we  shall 
assume,  as  counsel  for  both  parties  and  the 
court  have  assumed,  that  the  action  is  one 
in  equity  to  abate  a  private  nuisance,  under 
chapter  137,  Rev.  Stat.  The  proof  amply 
shows  that  defendant  entered  upon  the  plain- 
tiff's land,  and  erected  an  unsightly  pole  im- 
mediately in  front  of  theif  show  window, 
and  which  in  some  degree  interferes  with  the 
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proper  enjoyment  of  their  property.  Such 
oocupancy  constitutes  a  continuing  trespass 
upon  the  land,  and  affords  grounds  for  the 
intervention  of  the  court,  fii  view  of  what 
his  already  been  said,  the  decision  of  the 
trial  court  was  erroneous. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to  en- 
ter judgment  for  the  plaintiffs  for  the  re- 
moval of  the  pole,  and  for  the  damages  found 
by  the  jury. 

So  ordered. 


Parmelia  METZGER,  Respt., 


V. 


H.  H.  HOCHREIN,  Appt. 


( 


•Wis. 


) 


Xalietonsly  to  erect  an  nniilirlitly  Yklml^ 
•>•»'*  fence  on  one's  own  property  In  such 
t  way  as  to  obstruct  the  passas^e  of  light  and 
air  and  obstruct  the  view  to  and  from  a 
neighbor's  dwelling,  by  reason  of  which  its 
▼alae  is  injured  and  the  use  of  the  house  as 
a  dwelling  place  will  have  to  be  abandoned, 
la  not  an  actionable  wrong. 

(June  21,  1900.) 

4  PPEAL  by  defendant  from  a  judgment  of 
A  the  Circuit  Court  for  Sheboygan  County 
in  favor  of  plaintiff  in  a  proceeding  to  en- 
join the  maintenance  of  a  fence  which  was 
allied  to  constitute  a  nuisance.     Reversed. 

Statement  by  ICaraliall,  J. : 

Action  to  restrain  an  alleged  nuisance  on 
facts  set  forth  in  the  complaint  in  substance 
M  follows:  Plaintiff  owns  lots  5,  6,  7,  and 
8  of  block  16,  division  I,  in  the  village  of 
Olenbeulah,  Wisconsin,  on  which  she  has  a 
dwelling  house  located  about  4  feet  from  the 
west  line,  surrounded  by  made  lawns  and 
yards,  making  an  attractive  and  valuable 
home.  Defendant  owns  the  adjoining  lot  on 
the  west  of  plaintiff's  land,  in  connection 
with  other  lots,  on  which  he  has  a  dwelling 
house,  located  about  50  feet  from  the  division 
line.  July  22,  1899,  defendant  set  rough 
tamarack  posts,  from  8  to  16  feet  high,  along 
siid  division  line,  wholly  on  his  own  land, 
about  4  feet  from  the  line  of  plaintiff's 
dwelling  house,  and  extending  back  from  the 
street  front  about  90  feet.  He  strung  wires 
from  the  tops  of  such  posts  to  his  house,  in 
order  to  hold  the  posts  firmly  in  position, 
and  on  and  supported  by  such  posts  he  con- 
<>tnicted  a  tight  board  fence  of  rough,  old, 
unsightly  and  partly  decayed  lumber  taken 
from  an  old  ice  house,  such  fence  being  from 
8  to  16  feet  high,  the  highest  part  being  op- 
posite the  windows  in  plaintiff's  house.  Said 
«tTOcture  is,  by  reason  of  its  unsightly  char- 
acter and  proximity  to  plaintiff's  house,  a 
nuisance.  It  was  wilfully  and  maliciously 
erected.  It  partially  shuts  off  the  view  from 
plaintiff's  house  to  the  street  and  from  the 

KoTi.-^A8  to  liability  for  malicious  erection 
«f  fence,  see  Letts  v.  Kessler  (Ohio)  40  L.  R. 
^  177.  and  note;  also  Karaaek  v.  Peler  (Wash.) 
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street  to  the  house,  gpreatly  injures  the 
value  of  the  property  for  rent  or  sale,  and  if 
it  be  permitted  to  continue  the  use  of  such 
house  as  a  dwelling  place  will  have  to  be 
abandoned. 

The  defendant  demurred  to  the  complaint 
upon  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  defendant 
appeals. 

Mr,  Iff.  G.  Iffead,  for  appellant: 

The  easement  of  light  and  air  cannot  be 
created  by  prescription. 

6  Am.  &  Eng.  Enc.  Law,  p.  152. 

A  prescriptive  right,  springing  up  under 
the  narrow  limitation  of  the  English  law,  to 
prevent  obstructions  to  window  lights,  can- 
not be  applied  to  the  growing  cities  and  vil- 
lages of  this  country  without  working  the 
most  mischievous  consequences,  and  has 
never  been  deemed  a  part  of  our  law. 

Quest  V.  Reynolds,  68  111.  478,  18  Am. 
Rep.  570 ;  2  Woodfall,  Land.  &  T.  p.  703,  and 
notes;  Taylor,  Land.  &  T.  §§  239,  380,  and 
notes;  Mullen  v.  Strieker,  19. Ohio  St.  135, 
2  Am.  Rep.  379;  Pierre  v.  Femald,  26  Me. 
436,  46  Am.  Dec.  573;  Parker  v.  Foote,  19 
Wend.  308;  Myers  v.  Oemmel,  10  Barb.  537; 
Wheat  ley  v.  Baugh,  25  Pa.  532,  64  Am.  Dec. 
721 ;  Carrig  v.  Dee,  14  Gray,  583 ;  Huhhard 
V,  Town,  33  Vt.  295;  Klein  v.  Gehrung,  25 
Tex.  Supp.  238,  78  Am.  Dec.  566;  Ward  v. 
Neal,  37  Ala.  500;  Powell  v.  Sims,  5  W.  Va. 
1,  13  Am.  Rep.  629;  Stein  v.  Hauok,  56  Ind. 
65,  26  Am.  Rep.  10;  Cherry  v.  Stein,  11  Md. 
23;  Hayden  v.  Butcher,  31  N.  J.  Eq.  217. 

There  is  no  right  of  prospect  which  will 
prevent  the  erection  of  an  awning  on  a 
neighboring  lot. 

Uawkir^  v.  Sanders,  45  Mich.  491,  8  N.  W. 
98. 

The  motive  of  a  person  is  of  no  consequence 
when  the  party  does  not  violate  the  rights 
of  another. 

Allen  V.  Kinyon,  41  Mich.  282,  1  N.  W. 
863. 

The  proper  and  lawful  remedy  against  the 
acquiring  of  an  easement  of  light  and  air  is 
obstructing  the  view  from  such  windows  by 
any  efficient  means. 

2  Washb.  Real  Prop.  60 ;  Mahan  v.  Brown, 
13  Wend.  261,  28  Am.  Dec.  461;  Honsel  v. 
Conant,  12  111.  App.  259 ;  Guest  v.  Reynolds, 
68  111.  478,  18  Am.  Rep.  570. 

An  action  on  the  case  for  a  nuisance  lies 
not  if  one  builds  a  house  or  other  structure 
whereby  the  prospect  of  another  is  inter- 
rupted. 

Aldred's  Case,  9  Ck>ke,  58;  Comyns,  Dig. 
429;  Washb.  Easements  &  Servitudes,  p.  491; 
Klein  v.  Gehring,  25  Tex.  Supp.  233,  78  Am. 
Dec.  565;  Keats  v.  Hugo,  115  Mass.  204,  15 
Am.  Rep.  80;  Lapere  v.  Luckey,  23  Kan. 
534,  33  Am.  Rep.  196;  Mullen  v.  Strieker,  19 
Ohio,  135,  2  Am.  Rep.  379 ;  Falloon  v.  Sohill- 
ing,  29  Kan.  202,  44  Am.  Rep.  642;  Quintini 
V.  Bay  St.  Louis,  64  Miss.  483,  60  Am.  Rep. 
62,  I  So.  625. 

The  defendant  had  a  legal  rieht  to  erect 
this  fence  upon  his  own  land,  and  his  motive 


806 


Wisconsin  Suprbmb  Coukt. 


Junk, 


or  intent  should  not  be   taken   into  consid- 
eration. 

Cooley,  Incidental  Injuries,  14  Alb.  L.  J. 
p.  61;  Jenkins  v.  Fowler,  24  Pa.  308;  Au- 
burn d  G.  PI.  Road  Co,  v.  Douglass,  9  N.  Y. 
444;  Phelps  v.  'Nowlen,  72  N.  Y.  39,  28  Am. 
Rep.  93. 

iff.  A.  G.  Sbaiv,  for  respondent: 

The  word  "nuisance"  is  applied  to  that 
class  of  wrongs  that  arise  from  the  unrea- 
sonable, unwarrantable,  or  unlawful  use  by 
one  of  his  own  property,  real  or  personal, 
working  an  obstruction  of,  or  injury  to,  the 
rights  of  another,  and  producing  such  ma- 
terial annoyance,  inconvenience,  discomfort, 
or  hurt  that  the  law  will  presume  consequent 
damages. 

16  Am.  &  Eng.  Enc.  Law,  p.  922. 

The  word  literally  means  annoyance. 

Tforcross  v.  Thorns,  61  Me.  503,  81  Am. 
Dec.  588;  Burditt  v.  Swenson,  17  Tex.  449, 
67  Am.  Dec.  660;  Coker  v.  Birge,  9  Ga.  425, 
54  Am.  Dec.  347 ;  Hackney  v.  State,  8  Ind. 
494;  Taylor,  Land.  &  T.  §  201 ;  Cooley,  Torts, 
§  596;  10  Am.  &  Eng.  Enc.  Law,  p.  834; 
Grady  v.  Wolsner,  46  Ala.  381,  7  Am.  Hep. 
593 ;  Btonc  v.  Bumfms,  40  Cal.  428 ;  Kr^x  v. 
Vew  York,  55  Barb.  404. 

It  is  not  necessary,  to  constitute  a  private 
nuisance,  that  the  act  or  thing  complained 
of  should  be  noxious,  in  the  sense  of  beins)  in- 
jurious to  health;  it  is  enough  that  there 
is  a  material  interference  with  the  ordinary 
comforts  and  conveniences  of  life,  the  physi- 
cal comforts  of  human  existence,  by  an  or- 
dinary and  reasonable  standard. 

Walter  v.  Helfe,  4  DeG.  &  S.  315;  Gromp 
r.  Lambert,  L.  R.  3  Eq.  409 ;  Pollock,  Torts, 
p.  331 ;  Parke  v.  Kilham,  8  Cal.  77,  68  Am. 
Dec.  312;  Wabash  d  E.  Canal  v.  8pea/rs,  16 
Ind.  441,  79  Am.  Dec.  446;  Garhart  v.  Au- 
burn Gaslight  Co.  22  Barb.  308. 

It  cannot  be  regarded  as  a  maxim  of  uni- 
versal application  that  malicious  motives 
cannot  make  that  a  wrong  which  is  in  its 
own  essence  lawful.  i 

Cheslcy  v.  King,  74  Me.  164,  43  Am.  Rep.  I 
577. 

Where  a  party,  in  the  exercise  of  a  private 
right  over  his  own  property,  on  a  portion  of 
his  own  land  does  acts  which  interfere  with 
his  neighbor's  rights  to  the  enjoyment  of 
pure  air,  and  cause  injury  to  his  neighbor's 
property,  and  there  are  other  situations  on 
his  own  land  where  he  might  do  the  same 
act  with  equal,  or  nearly  equal,  benefit  to 
himself,  and  without  any,  or  considerably 
less,  inconvenience  to  his  neighbor,  the  court 
will  interfere  by  injunction. 

Spelling,  Extraordinary  Relief,  9  4^1 ; 
Chesley  v.  King,  74  Me.  164,  43  Am.  Rep. 
577. 

At  this  date  a  man  has  a  right  to  build  a 
window  in  his  house  overlooking  his  neigh- 
bor's land,  and  he  gets  or  gains  no  easement 
in  his  neighbor's  property  by  so  doing,  and 
no  lapse  of  time  will  make  his  light  ancient 
or  prevent  his  neighbor  from  the  beneficial 
use  of  his  property,  even  to  the  detriment  or 
total  destruction  of  light  and  air  from  his 
windows,  if  such  windows  are  so  near  the 
premises  of  his  neighbor  that  his  building 
50  L.  R.  A. 


upon  his  land  will  darken  or  destroy  them. 
Such  being  the  law  here,  the  reason  for  the 
decision  in  Mahan  v.  Brown,  13  Wend.  261, 
28  Am.  Dec.  461,  does  not  exist,  and  can  have 
no  application  to  the  case  under  considera- 
tion. 

Burke  v.  Smith,  69  Mich.  380,  37  N.  W. 
838;  Flaherty  v.  Moran,  81  Mich.  52,  8  L.  R. 
A.  183,  45  N.  W.  381;  Kirkwood  v.  Finegan, 
95  Mich.  643,  55  N.  W.  457;  Peek  v.  Roe, 
110  Mich.  52,  67  N.  W.  1080. 

Marsliallt  J*^  delivered  the  opinion  of  the 
court: 

The  question  presented  here  is.  May  a  per- 
son rightly  use  his  own  land  as  he  sees  fit, 
regardless  of  his  motives,  if  that  use  render 
adjoining  property  less  valuable  and  desir- 
able for  dwelling-house  purposes,  merely 
from  diminished  beauty  of  surroundings  and 
access  of  light  to  the  property,  and  oppor- 
tunity to  see  it  from  the  surrounding  terri- 
tory and  to  freely  view  such  territory  there- 
from, there  being  nothing  projected  from  the 
adjacent  land  causing  any  injury  to  such 
property  or  its  occupants?  It  will  be  noted 
that  it  is  not  claimed  the  acts  conrplained  of 
caused  any  physical  injury  to  plain tiflf's 
property  or  to  the  occupants  thereof.  The 
sole  complaint  is  that  the  beauty  and  cheer- 
fulness of  the  property  has  been  injured  by 
defendant's  conduct,  and  that  the  structure 
complained  of  was  erected  unreasonably  and 
with  malicious  motives.  So  the  case  comes 
down  plainly  to  the  inquiry  stated. 

It  is  not  an  easy  task  to  define  with  clear- 
ness what  constitutes  a  nuisance,  so  that 
each  case,  as  it  arises,  can  be  accurately 
tested  thereby.  Probably  the  language  of 
Wood  on  Nuisances,  at  §  1,  often  quoted  with 
approval  by  this  court,  comes  as  near  strict 
accuracy  as  the  nature  of  the  subject  will 
permit:  Every  unlawful  use  by  a  person  of 
his  own  property  in  such  a  way  as  to  cause 
injury  to  the  property  rights  of  another,  pro- 
ducing material  annoyance,  inconvenience, 
discomfort,  or  hurt;  and  every  enjoyment 
by  one  of  his  own  property  which  violates 
the  rights  of  another  in  an  essential  degree, 
— constitutes  an  actionable  nuisance.  In  ap- 
plying that  to  any  given  state  of  facts,  it 
must  be  kept  in  mind  that  the  injury  re- 
ferred to,  whether  to  property  or  the  oc- 
cupants thereof,  is  physical.  .A  trade  may 
be  carried  on  in  such  a  way,  either  by  pollut- 
ing the  atmosphere  or  by  creating  such  dis- 
turbances as  to  cause  physical  inconvenience 
to  the  occupants  of  adjoining  property,  as 
to  constitute  a  nuisance  within  the  rule 
stated;  but  acts  which  do  not  reach  the  ad- 
joining property  in  a  physical  sense,  yet  di- 
minish its  value  and  desirability  for  a  par- 
ticular use,  as  for  dwelling-house  purposes, 
have  not  been  supposed  to  constitute  an  ac- 
tionable nuisance.  True,  there  are  decisions 
in  the  state  of  Michigan,  and  some  dicta  of 
courts  elsewhere,  to  the  effect  that,  if  one 
maliciously  use  his  own  property  to  the  an- 
noyance of  his  neighbors,  regardless  of  any 
physical  discomfort  to  them,  he  is  guilty  of 
an  actionable  nuisance ;  the  element  of  malice 
rendering  that  an   actionable   wrong  which 
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would  otherwise  be  rightful.  That  doctrine, 
however,  has  very  litUe  support.  None,  in 
fact,  where  the  rules  of  the  common  law  have 
not  been  changed  by  legislation  and  the 
courts  have  kept  strictly  within  their  legiti- 
mate sphere  as  administrators  of  the  law. 
The  general  rule  is  that  whatever  a  man  m^ky 
lawfully  do  on  his  own  property  under  any 
circumstances,  he  may  do  regardless  of  the 
motive  for  his  conduct.  16  Am.  &  £ng. 
£nc  Law,  p.  930;  South  Royalton  Bank  v. 
Suffolk  Bank,  27  Vt.  505 ;  Malum  v.  Brown, 
13  Wend.  261,  28  Am.  Dec.  401 ;  Phelps  v. 
yoiclen,  72  N.  Y.  40,  28  Am.  Rep.  93;  Bor- 
deaux V.  Greene,  22  Mont.  254,  56  Pac.  218; 
Ridcout  V.  Knox,  148  Mass.  368,  2  L.  R.  A. 
81,  19  N.  E.  390;  Otieat  v.  Reynolds,  68  111. 
478,  18  Am.  Rep.  570.  That  doctrine  is  as 
well  defined  in  the  common  law  as  any  that 
has  to  do  with  the  rights  and  remedies 
cognizable  by  courts,  and  courts  that  have 
departed  from  it  have,  as  it  seems,  tres- 
passed upon  the  domain  of  the  legislative  de- 
partment of  the  government. 

In  Rideout  v.  Knoso,  148  Mass.  368,  2  L.  R. 
A.  81,  19  N.  £.  390,  the  power  of  the  legisla- 
ture, even,  was  questioned  to  curtail  the  use 
hy  a  person  of  his  own  property  to  the  extent 
of  preventing  its  malicious  use,  the  act  un- 
der consideration  being  one  to  prevent  the 
maintenance  of  unreasonably  high  fences 
from  malicious  motives.  The  court  said,  in 
effect,  that  the  ownership  of  land  carries 
with  it  the  constitutional  right  to  «njoy 
luch  land  in  any  way  the  owner  sees  fit, 
limited  only  to  such  external  effects  as  di- 
minish the  physical  enjoyment  of  adjoining 
property;  that  such  right,  regardless  of  the 
motive  for  its  exercise,  is  a  property  right 
within  constitutional  protection,  the  same 
as  any  other  property  right,  and  cannot  be 
interfered  with  except  to  the  extent  of  rea- 
sonable police  reflations;  that  legislation 
preventing  the  unreasonable  maintenance  of 
a  high  fence,  where  a  bad  motive  is  the  sole 
purpose  thereof,  is  within  the  limits  of  the 
constitutional  exercise  of  police  power.  But 
it  was  intimated  that  legislation  prohibiting 
the  maintenance  of  a  fence  where  a  bad  mo- 
tive for  such  maintenance  is  coupled  with 
some  other  that  would  cause  it,  independent 
of  the  mere  desire  thereby  to  annoy  an  ad- 
joining owner,  would  contravene  constitu- 
tional rights  of  property.  The  result  of  the 
case  was  that,  but  for  the  statutory  police 
relation  of  the  height  of  fences,  the  plain- 
tiff would  have  been  remediless  regardless 
of  the  height  of  the  fence  in  question  or  the 
motive  for  erecting  and  maintaining  it. 

In  the  very  recent  case  of  Bordeaux  v. 
Oreene,  22  Mont.  254,  56  Pac.  218,  where  the 
fence  complained  of  was  40  feet  high,  the 
court  said  that  the  right  of  one  landowner 
to  erect  a  structure  so  as  to  shut  off  air  and 
li^t  from  the  windows  of  a  building  on  ad- 
joining property,  is  unaffected  by  the  mo- 
tive; tiierefore,  that  whether  the  fence  in 
question  was  erected  as  an  improvement  or 
ornament  to  the  property  on  which  it  was 
located,  or  purdy  to  annoy  adjoining  land- 
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owners,  made  no  difference  as  to  the  legal 
right  to  maintain  it. 

With  few  exceptions,  the  authorities  are 
all  in  harmony  with  the  foregoing,  clearly 
indicating  that  the  complaint  in  question 
fails  to  state  a  cause  of mction,  and  that  the 
demurrer  was  improperly  overruled. 

This  is  one  of 'the  many  cases  that  may 
arise  where  the  doctrine  of  personal  liberty 
and  personal  dominion  of  one  over  his  own 
property  enables  him  to  do  things  to  the  an- 
noyance of  others,  not  causing  actual,  ma- 
terial physical  discomfort  to  them,  for  which 
there  "is  no  punishment,  except  loss  of  that 
respect  which  every  right-thinking  man  de- 
sires from  his  neighbors,  and  the  possession 
of  which  is  a  source  of  daily  enjoyment.  If 
one  is  so  constituted  as  not  to  be  susceptible 
to  those  feelings  which  a  reasonably  well- 
balanced  man  is  supposed  to  possess,  and  is 
so  constituted  as  to  obtain  more  pleasure 
out  of  needlessly  annoying  others  than  by 
securing  and  retaining  their  respect  as  a 
manly  member  of  society,  his  sovereign  right 
in  his  own  property,  to  use  it  as  he  may  so 
far  as  that  use  does  not  physically  extend 
outside  his  boundaries  to  the  detriment  of 
others,  may  be  so  exercised  as  to  violate  the 
moral  obligations  which  every  member  of 
society  owes  to  his  neighbors,  without  any 
penalty  being  visited  upon  him  for  his  mis- 
conduct, of  which  he  can  be  made  conscious. 

The  order  overruling  the  demurrer  is  re- 
vei'sedy  and  the  cause  remanded  for  further 
proceedings  according  to  law. 


Emily  HARRINGTON  et  al,  Respts., 

V. 

Kate  PIER,   Exrx.,  etc.,  of   Elizabeth  Ann 
Sutton,  et  al.,  Appta. 

(105  Wis.  485.) 

1.  Property,  both  real  and  pemonal, 
— tlie  latter  belnar  mncli  less  than  ■«!- 
ftciemt  to  pay  the  expemseA  of  admin- 
IsteriiiflT  the  estate,  the  funeral  ex- 
penses and  debts  of  the  deceased,* 
^-as  ^Tilled  as  follows :  Certain  articles 
named  to  specified  persons :  the  real  estate  to 
be  converted  into  money ;  three  fourths  of  the 
net  estate  left  after  payment  of  the  debts 
and  expenses  mentioned  to  be  paid  to  named 
trustees  to  be  expended  in  their  discretion  in 
temperance  woric  in  the  city  of  Mllwaulcee, 
the  greater  part  for  the  benefit  of  two  temper- 
ance orsranizations  in  said  city,  but  in  case 
of  either  organization  deciding  to  erect  a 
building,  the  whole  fund  then  remaining  to  be 
used  for  that  purpose,  and  in  any  event  the 

*Headnote8  by  Mabshall,  J. 

Note. — ^s  to  doflniteness  of  charitable  gifts, 
see  also  note  to  Cottman  v.  Grace  (N.  Y.)  3 
L.  R.  A.  140 ;  Heiskell  v.  Chickasaw  Lodge  No. 
8  (Tean.)  4  L.  K.  A.  699,  and  note;  Stratton  v. 
Physio-Medical  Institute  (Mass.)  5  L.  R.  A. 
33:  Bullard  v.  Chandler  (Muss.)  5  L.  R.  A. 
104,  and  note;  Tiiden  v.  Green  (N.  Y.)  14  L. 
R.  A.  33;  Gambel  v.  Trippe  (Md.)  15  L.  R.  A. 
235 :  Kelly  v.  Nichols  (R.  I.)  19  L.  R.  A.  413  ; 
and  People  v.  Powers  (N.  Y.)  35  L.  R.  A.  502. 
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entire  fund  to  be  expended  within  flye  years 
from  its  receipt  by  the  trustees ;  all  the  rest, 
residue,  and  remainder  of  the  estate  to  cer- 
tain persons  named.     Held: 

a.  The  positive  direction  to  reduce 
tlie  real  estate  to  money  for  all  the  pur- 
poses  of  the  will,  by  equitable  couyersion,  ac- 
complished that  result  from  the  time  the  will 
took  effect. 

b.  IVl&ere  a  yrlll  directs  the  conver- 
sion of  realty  into  personalty  for  a  par- 
ticular but  yoid  purpose,  the  doctrine  of  equit- 
able conyersion  does  not  apply ;  but  unless 
otherwise  clearly  indicated  by  such  will,  such 
realty  will  pass  to  the  heirs  as  property  un- 
disposed of  thereby. 

c.  If  noty«-ltlistandlnflr  the  failure  of 
a  purpose  requiring  a  conversion  of 
realty  Into  personalty  to  satisfy  it,  the  in- 
tention is  manifest  to  accomplish  a  distribu- 
tion of  the  estate  in  the  form  of  money,  that 
intent  wlU  accomplish  the  conyersion  of  the 
realty  into  personalty  In  equity ;  and  unless 
otherwise  clearly  indicated  a  yoid  bequest 
will  fal]  into  the  residuum  and  go  to  the  resid- 
aary  legatee  If  there  be  such. 

d.  The  blending  of  real  and  personal 
property  in  one  fund  for  all  purposes  of 
a  will,  strongly  eyldences  an  intent  that  the 
whole  estate  shall  at  all  eyents  be  distributed 
as  personal  property. 

e.  If  the  residue  of  an  estate  be  dl« 
vided  by  the  ternas  of  the  yrill,  and  a 
part,  as  such,  be  willed  to  one  person,  and  a 
part,  as  such,  to  another,  and  the  will  be  yofd 
as  to  one,  the  portion  that  would  otherwise  go 
that  way  will  not  swell  the  portion  going  the 
other,  but  will  pass  to  the  heirs  as  property 
undisposed  of  by  the  will  in  the  absence  of  a 
clear  intent  to  the  contrary. 

f.  The  rule  last  mentioned  does  not 
Apply  yrhere  there  is  a  bequest  of  a 
specilic  part  of  the  net  estate  to  one  person 
and  all  the  rest  and  residue  of  the  estate  is 
bequeathed  by  a  residuary  clause  in  general 
language,  unless  a  clear  Intent  to  the  con- 
trary be  manifest  by  the  will. 

2.  The  bequest  of  three  fourths  of  the 
net  estate  to  trustees  to  expend  in  tem- 
perance work  in  the  city  of  Milwaukee  is  a 
yalld  bequest  for  a  charitable  use,  and  that 
rests  on  the  following  principles : 

a.  The  comn&on-la'w  system  of  trusts 
for  charitable  uses  did  not  originate  with, 
nor  is  it  dependent  upon,  the  statute  of  43 
Ellz.  chap.  4. 

b.  A  trust  for  a  particular  and  valid 
charitable  purpose,  as  distinguished  from 
a  bequest  in  trust  for  charity  generally,  was 
sustainable  in  chancery  before  the  statute  of 
Elizabeth  solely  by  the  judicial  power  of  the 
court,  and  to  that  extent  such  statute  was 
merely  confirmatory  of  the  common  law ;  and 
to  the  same  extent  such  statute  was  adopted 
as  a  part  of  the  common  law  of  this  country 
and  preyails  in  this  state. 

e.  In  sustaining  a  trust  of  the  char- 
acter last  above  indicated,  courts  of 
equity  resort  to  liberal  rules  of  construction 
to  determine  the  intent  of  the  donor,  enab- 
ling them  to  go  to  the  limit  of  the  general 
purpose  indicated  by  the  donor,  and  do  eyery- 
thing  necessary  to  enforce  such  purpose,  but 
not  to  go  outside  of  it  into  the  realms  of  pre- 
rogative authority  governed  by  the  cy  2>rd0 
doctrine  strictly  so  called. 

d.     The   cy  pres   doctrine,  as   indica- 
tive of  prerogrative  authority,  does  not 
prevail  in  this  state,  but  as  regards  liberal 
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rules  of  construction  of  charitable  trusts,  ap- 
plied In  chancery  In  England  independent  of 
the  statute  of  Elizabeth,  it  does  prevail. 

e.  Cy  pr^s  power,  as  commonly  un- 
derstood, has  two  features  I  One,  the 
right  to  exercise  prerogative  authority,  ensr 
bling  a  court  to  deal  with  a  bequest  to  a  charlt- 

•  able  use  having  no  designated  particular  pur- 
pose as  a  bequest  to  charity  generally,  treating 
the  purpose  as  the  legatee,  or  a  bequest  for 
an  illegal  purpose,  or  some  purpose  Impossi- 
ble of  execution  for  some  reason;  and  the 
other,  the  right,  by  liberal  rules  of  construc- 
tiofn,  to  deal  with  a  trust  having  a  desig- 
nated particular  purpose,  though  in  general 
terms,  and  enforce  it  within  the  limits  of 
such  purpose,  supplying  the  trustee  if  neces- 
sary. The  former  is  not  exercised  here,  but 
the  latter  is. 

f .  The  statutes  of  perpetuities  and  of 
uses  and  trusts  do  not  apply  to  bequests 
for  charitable  uses.  Whether  they  do  to  de- 
vises to  such  uses,  not  here  decided. 

v.  Indellniteness  of  beneficiaries  Is 
one  of  the  characteristics  of  a  trust 
for  charitable  uses.  Without  it  the  trust  is 
private.  Neither  such  indeflnlteness,  nor  In- 
deflniteness  as  to  the  precise  nature  of  the 
work  to  be  done,  or  the  mode  of  execution 
in  carrying  out  a  particular  purpose  which 
may  be  indicated  in  general  language,  mili- 
tates against  the  validity  of  the  trust. 
h.  The  idea  that  there  must  be  cer- 
tainty of  beneHciaries  holding  the  equit- 
able title,  who  can  come  into  court  and  enforce 
the  trust,  applies  to  private,  but  not  to  public, 
trusts,  and  has  no  place  in  a  system  of  char- 
Itiis  where  common-law  trusts  therefor,  sus- 
tainable without  the  aid  of  oy  prto  authority^ 
are  valid.  Such  a  system,  as  to  personal 
property  at  least,  exists  In  this  state. 
i.  Necessary  certainty  as  to  beneH- 
claries  in  a  public  trust  goes  no  further 
than  reasonable  certainty  as  to  the  class, 
which  may  be  great  or  small,  particular  or 
general,  from  which  the  trustee  may  be  au- 
thorised to  select  the  immediate  persons  or 
objects  to  receive  the  special  benefits. 
J.  The  statute  of  uses  and  trusts  fur- 
nishes no  standard  by  which  to  test  the 
sufficiency  as  to  certainty  of  a  public  trust. 
It  refers  solely  to  private  trusts. 
k.  The  doctrine  that  the  scheme  of  a 
trust  for  charitable  uses  must  be  suf- 
ftdently  indicated,  or  the  method  of  as- 
certaining It  pointed  out  and  Its  object  made 
sufficientfy  certain  to  enable  the  court  to  en- 
force the  execution  of  the  trust  accordingly, 
does  not  refer  to  the  essentials  of  a  private 
trust,  indicated  in  the  statute  of  uses  and 
trusts,  but  to  the  common-law  essentials  of 
a  trust  for  charitable  uses,  in  order  to  be  en- 
forceable by  a  court  of  equity  through  its 
judicial  power. 

1.  The  New  York  doctrine  as  to  the 
ellect  of  statutes  of  perpetuities  and  uftcB 
and  trusts  upon  trusts  for  charitable  uses, 
does  not  prevail  In  this  state  as  to  personal 
property.  Whether  it  does  as  to  real  estate^ 
not  decided. 

m.  Dodare  v.  IVilliams,  46  Wis.  70,  1  N. 
W.  92,  60  N.  W.  1103,  and  Oculd  v.  Taylor 
Orphan  Asylum,  46  •Wis.  106,  60  N.  W.  442, 
approved  and  followed.  Cases  prior  and  sub- 
sequent thereto  in  this  court,  reviewed,  dis- 
tinguished and  harmonized  therewith,  except 
Fuller's  Will,  75  Wis.  481,  44  N.  W.  804, 
which  is  disapproved. 

n.  Any  w^ork  within  the  spirit,  in  Its 
broadest  sense,  of  the  statute  of  48  BIls. 
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cbap.  4,  inclnding  whateyer  promotes  In  a 
legitimate  way  the  comfort,  improvement,  or 
happiness  of  an  indefinite  number  of  persons 
from  amonfi^  the  people  as  a  whole,  or  a  desig- 
natMl  ciass  thereof,  is  the  proper  subject  for 
a  crust  for  a  charitable  use. 
o.  The  promotion  of  temperance 
work  in  a  certain  city  is  a  proper  subject  for 
a  charitable  trust,  and  is  not  fatally  indefinite 
where  the  term  "temperance  worlE**  is  ol>- 
Tiousiy  intended  to  mean  work  to  prevent,  as 
far  as  Dracticable,  the  use  of  intoxicating 
liiiaora. 

iCassoday,  Ch.  J.,  dissenU,) 

(February  2,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
construing  and  settling  the  rights  of  com- 
plainants under  the  will  of  Elizabeth  Ann 
Sutton,  deceased.     Reversed. 

Statement  by  Marshall,  J. : 

The  last  wifl  and  testament  of  Elizabeth 
Ann  Sutton  was  duly  admitted  to  probate  in 
the  county  court  of  Milwaukee  county.'  An 
appi'al  was  taken  from  the  order  of  such 
court  allowing  the  wilL  to  the  circuit  court, 
where  such  order  was  affirmed,  and  no  ap- 
peal has  l>een  taken  therefrom.  This  action 
was  brought  to  obtain  a  construction  of  the 
will.  The  will  contains  the  following  be- 
quests, directions,  and  expressions  of  the 
tesutrix's  wishes: 

(1)  Bequest  to  Mary  S.  McCord,  a  sister, 
tiie  testatrix's  wearing  apparel. 

(2)  Bequest  to  Mary  S.  McCord,  and  to 
Herbert  Parker,  a  brother,  in  equal  shares, 
the  household  goods  and  furniture. 

(3)  Direction  to  the  executrix  to  convert 
the  real  estate  into  money. 

(4)  Direction  to  the  executrix,  after  pay- 
ment of  the  debts  of  the  testatrix,  funeral 
expenses,  and  expenses  of  administering  the 
estate,  to  pay  three  fourths  of  the  net  pro- 
ceeds of  the  estate  to  John  E.  Clayton  and 
Eden  W.  Drake,  of  the  city  of  Milwaukee, 
u  trustees,  to  be  by-  them  or  the  survivor 
of  them  expended  for  temperance  work  in 
said  city  of  Milwaukee  as  their  best  judg- 
nient  shall  dictate,  the  greater  portion  of  the 
fund  to  be  used  for  the  benefit  of  Crystal 
Spring  Lodge,  I.  O.  G.  T.,  and  the  Woman's 
Christian  Temperance  Union  of  said  city  of 
Milwaukee,  and  in  case  of  either  of  said  or- 
ganizations deciding  to  erect  a  building  for 
temperance  work  in  said  city  of  Milwaukee, 
to  use  the  whole  of  the  trust  funds  then  re- 
maining in  the  erection  and  construction  of 
■aid  building;  all  of  the  funds  to  be  ex- 
pended in  temperance  work  within  five  years 
from  the  time  the  same  shall  come  to  the 
bands  of  the  trustees. 

(5)  Bequest  of  the  rest,  residue,  and  re- 
mainder of  the  estate  to  George  Henry  An- 
drews and  William  Andrews  in  equal  shares. 

The  trial  court  decided,  upon  evidence, 
that  the  property  consisted  of  household  fur- 
niture and  wearing  apparel  valued  at  $150, 
cash  to  the  amount  of  $11.15.  and  real  estate 
to  the  value  of  about  $7,000;  that  there 
were  debts  to  the  amount  of  about  $538; 
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that  the  only  heir  was  Sarah  Parker,  who 
died  subsequent  to  the  death  of  the  testatrix, 
leaiang  as  her  sole  heirs  certain  persons 
named  who  are  parties  to  this  action;  that 
the  Woman's  Christian  Temperance  Union, 
and  the  Crystal  Spring  Lodge,  Independent 
Order  of  Good  Templars,  mentioned  in  the 
will,  are  corporations;  that  the  direction  in 
the  will  requiring  a  conversion  of  the  real 
estate  into  money  was  made  for  the  sole 
purpose  of  carrying  out  the  trust  provisions 
of  the  will;  that  such  trust  provisions  are 
void  for  uncertainty,  and  that  the  three 
fourths  of  the  testatrix's  property,  be- 
queathed to  trustees  for  the  promotion  of 
temperance,  descended  to  the  heir«  Sarah 
Parker,  as  undisposed-of  property,  and  that 
the  heirs  of  Saran  Parker  are  entitled  to  the 
same.  Judgment  was  rendered  accordingly. 
The  executrix  of  the  will  and  the  trustees  ap- 
pealed from  the  whole  judgment.  The  resid- 
uary legatees  appealed  from  that  part  of 
the  judgment  which  was  adverse  to  them. 

Mesfira,  Fiili,  Gary,  npham,  Sc  Blaok 

for  appellants  Clayton  and  Drake. 

Mr.  E.  G.  Gomitook,  for  appellant  Kate 
Pier: 

There  was  a  clear  equitable  conversion,  un- 
der the  terms  of  the  will,  of  all  the  real  es- 
tate of  which  the  testatrix  died  seised  into 
personalty,  and  equity  will  deal  with  the  es- 
tate as  personalty  from  the  death  of  the  tes- 
tatrix. 

Dodge  v.  Williams,  46  Wis.  70,  1  N.  W. 
92,  50  N.  W.  1103;  Chandler's  Appeal,  34 
Wis.  505;  Gould  v.  Taylor  Orphan  Asylum, 
4«  Wis.  100,  50  N.  W\  422;  Lent  v.  Howard, 
89  N.  Y.  169. 

The  estate,  being  personalty,  is  not  subject 
to  any  of  the  statutes  of  the  state  regulating 
uses  and  trusts. 

Dodge  V.  Waiiams,  46  Wis.  70,  1  N.  W. 
92,  50  N.  W.  1103;  DeWolf  v.  Lawson,  61 
Wis.  469.  21  N.  W.  615;  Lamberton  v.  Pere- 
les,  87  Wis.  449.  23  L.  R.  A.  824,  58  N.  W. 
776. 

The  will  created  a  trust  for  a  public  char- 
ity. 

Philadelphia  v.  Oirard,  2  How.  127,  11  L. 
ed.  205 ;  Price  v.  Maxwell,  28  Pa.  35 ;  Jones 
V.  Williams,  2  Ambl.  652 ;  Coggeshall  v.  Pel- 
ton,  7  Johns.  Ch.  294, 11  Am.  Dec.  471 ;  Perin 
V.  Carey,  24  How.  506,  16  L.  ed.  711 ;  Jackson 
V.  Phillips,  14  Allen,  656;  Saltonstall  v.  San- 
ders, 11  Allen.  446. 

The  gift  in  question  was  to  trustees  for  a 
stated  and  lawful  charitable  use  with  power 
in  the  trustees  to  select  the  beneficiaries. 
Courts  of  equity,  in  the  exercise  of  their  or- 
dinary jurisdiction,  have  always  upheld 
trusts  of  this  character  when  untrammelled 
by  statutory  restraints. 

Jackson  v.  Phillips,  14  Allen,  539;  Vidal 
V.  Philadelphia,  2  How.  127.  11  L.  ed.  205; 
Kain  v.  Gihboney,  101  U.  S.  362,  25  L.  ed. 
813. 

Our  statutes  of  uses  and  trusts  do  not  af- 
fect the  trust  in  question  because  it  involves 
personalty  only,  and  there  are  no  other  sta^ 
utes  which  can  possibly  affect  it. 
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Dodge  r,  WilliamSy  46  Wis.  70,  1  N.  W.  92, 
60  N.  W.  1103;  Perry,  Tr.  §  732. 

Bequests  for  public  charitable  purposes, 
and  having  essentially  the  same  characteris- 
tics as  the  one  under  consideration,  have  been 
upheld  by  this  court. 

Saictclle  V.  Witham,  94  Wis.  412,  69  N. 
W.  72;  Beurhaus  v.  Cole,  94  Wis.  617,  69 
N.  W.  986 ;  Dodge  v.  Williams,  46  Wis.  70, 
1  N.  W.  92,  60  N.  W.  1103;  Gould  y.  Taylor 
Orphan  Asylum,  46  Wis.  106.  50  N.  W.  422; 
Webster  v.  Morris,  66  Wis.  366,  57  Am.  Rep. 
278,  28  N.  W.  353;  Uoffen's  Estate,  70 
Wis.  622,  36  N.  W.  407;  Fuller's  Will,  75 
Wis.  431,  44  N.  W.  304;  McHuqh  v.  McCole, 
97  Wis.  166.  40  L.  R.  A.  724,  72  N.  W.  631. 

Messrs.  Niokerson,  Roemer,  Sc  Aarons, 
for  appellants,  Andrews: 

The  direction  to  the  executrix  to  sell  and 
convey  all  of  the  real  estate  of  the  testatrix 
was  mandatory,  and  constituted  an  out-and- 
out  conversion. 

Dodge  v.  Williams,  46  Wis.  70.  1  N.  W. 
92,  60  N.  W.  1103;  Chandler's  Appeal,  34 
Wis.  605;  Gould  v.  Taylor  Orphan  Asylum, 
46  Wis.  106,  50  N.  W.  422;  Lent  v.  Howard, 
89  N.  Y.  169:  Wells  v.  Wells,  88  N.  Y.  323; 
Kane  v.  Gott,  24  Wend.  641,  35  Am.  Dec. 
641.  , 

The  appellants,  George  Henry  Andrews 
and  William  Andrews,  are  general  residuary 
legatees,  and  as  such  are  entitled  to  take 
void  and  lapsed  legacies. 

A  residuary  gift  of  personal  estate  carries, 
not  only  everyUiing  in  terms  not  disposed  of, 
but  everything  that  in  the  event  turns  out 
not  to  be  well  disposed  of. 

Cassoday,  Wills,  §  681;  1  Jarman,  Wills, 
6th  Am.  ed.  '762;  Mathes  v.  Smart,  51  N.  H. 
438:  Bolles  r.  Smith,  39  CJonn.  217;  Miller's 
Appeal,  113  Pa.  459,  6  Atl.  715;  Riker  v. 
Oomwell,  113  N.  Y.  115.  20  X.  E.  602. 

The  gift  made  by  the  testatrix  to  certain 
trustees  to  be  used  and  expended  by  them  "in 
temperance  work"  was  not  a  gift  to  charity, 
and  should  not  be  upheld  as  such. 

Van  Valkenhurgh  v.  American  Popular 
Life  Ins.  Co.  70  N.  Y.  605 ;  Meaeham  v.  New 
York  State  Mut.  Ben.  Asso.  120  N.  Y.  237, 
24  N.  E.  283. 

The  term  "temperance  work"  is  too  vague 
and  uncertain  to  establish  a  public  charity. 

People  ex  rel.  Atty.  Gen.  v.  Da^haway, 
Asso.  84  Cal.  123,  24  Pac.  277;  Jackson  v. 
Phillips,  14  Allen,  639. 

Wisconsin  has  not  been  as  liberal  towards 
charitable  trusts  as  many  of  the  other  states. 
All  trusts,  except  those  specially  enumerated, 
have  been  abolished  by  statute;  and,  in  such 
charitable  trusts  as  are  permitted,  a  consid- 
erable degree  of  certainty,  both  in  the  gener- 
al objects  of  the  charity  and  the  mode  pro- 
vided by  which  the  particular  beneficiaries 
may  be  ascertained,  is  required. 

Ruth  V.  Oberhrunner,  40  Wis.  238;  Heiss 
T.  Murphey,  40  Wis.  276;  Webster  v.  Morris, 
66  Wis.  366,  67  Am.  Rep.  278,  28  N.  W.  353; 
Hofen's  Estate,  70  Wis.  522,  36  N.  W.  407 ; 
Fuller's  Will  75  Wis.  431,  44  N.  W.  304; 
McHuqh  V.  McCole,  97  Wis.  166,  40  L.  R.  A. 
724.  72  N.  W.  631 :  Tilden  v.  Green,  130  N. 
Y.  29.  14  L.  R.  A.  33,  28  N.  E.  880 ;  WheeU 
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ook  T,  Atnerioan  Tract  8oo.  100  Mich.  141« 
66  N.  W.  955. 

The  oy  pi'es  doctrine  is  rejected  in  toto. 

Heiss  V.  Murpliey,  40  Wis.  276;  Webster 
V.  Morris,  66  Wis.  366,  57  Am.  Rep.  278.  28 
N.  W.  353;  Fuller's  Will,  76  Wis.  431.  44 
N.  W.  304;  McHuqh  v.  McCole,  97  Wis.  166, 
40  L.  R.  A.  724,  72  N.  W.  631. 

Messrs.  Tool&ey  &  Gilmore,  for  respond- 
ents: 

The  statute  of  this  state,  §  2081,  subdiv. 
5,  provides  that  a  trust  of  the  character  at- 
tempted to  be  created  in  this  will  "must  be 
fully  expressed  and  clearly  defined  upon  the 
face  of  the  instrument  creating  it." 

Heiss  V.  Murphey,  40  Wis.  276;  Webster 
V.  Morris,  66  Wis.  366,  57  Am.  Rep.  278,  28 
N.  W.  353 ;  Hoffeti's  Estate,  70  Wis.  622,  36 
N.  W.  407;  Fuller^s  Will,  75  Wis.  431,  44  N. 
W.  304;  McHuqh  v.  McCole,  97  Wis.  166,  40 
L.  R.  A.  724,  72  N.  W.  631. 

The  trust  attempted  to  be  created  in  this 
will  is  not  fully  defined  and  clearly  expressed 
upon  the  face  of  the  instrument,  and  it  could 
not  be  intelligently  enforced  without  resort- 
ing to  the  doctrine  of  cy  pr^,  which  is  not  in 
force  in  this  state. 

The  word  "temperance"  has  a  variety  of 
meanings. 

25  Am.  &  Eng.  Enc.  Law,  p.  893 ;  Bouvier, 
Law  Diet.  1897;  People  ex  rel.  Atty.  Gen.  v. 
Dashaicay  Asso.  84  Cal.  123.  24  Pac.  277. 

The  particular  field  in  which  the  fund  is 
to  be  applied  is  not  left  to  the  discretion  of 
the  trustees,  and  is  not  fully  expressed  and 
clearly  defined,  as  required  under  the  law  of 
this  state,  in  order  to  be  valid. 

Heiss  V.  Murphey,  40  Wis.  290;  Hoffen's 
Estate,  70  Wis.  522.  36  N.  W.  407 ;  Ameri- 
can Tract  Soc.  v.  Atwater,  30  Ohio  St.  77, 
27  Am.  Rep.  422:  Chamberlain  v.  Stearns, 
111  Mass.  267;  Rnth  v.  Oberbrunner,  40 
Wis.  238. 

Tlie  bequest  for  temperance  work  under 
subdivision  1  of  the  will  must  fail  because 
the  beneficiaries  are  indefinite  and  uncertain. 

Heiss  V.  Murphey,  40  Wis.  276;  Webster 
V.  Morris,  66  Wis.  391,  57  Am.  Rep.  278,  28 
N.  W.  353 ;  Hoffen's  Estate,  70  Wis.  522,  36 
N.  W.  407;  Fuller's  Will,  75  Wis.  431,  44  N. 
W.  304 :  McHugh  v,  McColm,  97  Wis.  166,  40 
L.  R.  A.  724.  72  N.  W.  631 ;  Holland  v.  AU 
cock.  108  X.  Y.  313,  16  N.  E.  305. 

Where  a  devise  otherwise  valid  is  insepar- 
ably coupled  with  a  void  devise,  and  the 
amount  of  the  valid  part  cannot  be  ascer- 
tained, then  all  must  fall  together. 

Wheelock  v.  American  Tract  Soc.  109 
Mich.  141,  66  X.  W.  955;  Tilden  v.  Orean, 
130  X.  Y.  29,  14  L.  R.  A.  33,  28  X.  E.  880; 
Pell  V.  Mercer,  14  R.  I.  412;  Kelly  v.  Nichols, 
17  R.  I.  306.  21  Atl.  906;  Morice  v.  Durham, 
9  Ves.  Jr.  404 ;  Re  Birkett,  L.  R.  9  Ch.  Div. 
579 ;  Nash  v.  Morley,  5  Bear.  172 ;  Taylor  ▼. 
Keep,  2  111.  App.  368;  American  Tract  Soo. 
V.  At  water,  30  Ohio  St.  77.  27  Am.  Rep. 
422 : .  Chapman  v.  Brown,  6  Ves.  Jr.  404 ;  1 
Jarman,  Wills.  336;  Beurhaus  v.  Cole,  94 
Wis.  629,  69  X.  W.  986. 

The  trust  provision  relating  to  three 
fourths  of  the  net  proceeds  of  the  estate,  be- 
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uij(  void  and  lapBedj  should  go  to  the  plain- 
tiffs as  heirs. 

A  residue  of  a  residue^  whether  it  is 
real  estate  or  personal  property,  where  it 
lapses  does  not  fall  into  the  residuary  clause, 
bat  goes  to  the  heirs  under  the  statute. 

13  Am.  &  Eng.  Enc.  Law«  pp.  48,  49;  In- 
grahatn  v.  Ingraham,  169  111.  432,  48  N.  E. 
561,  49  N.  £.  320;  2  Jarman,  Wills,  ed.  1880, 
p.  369. 

While  the  residuary  clause  in  wills  is  us- 
ually the  last  of  its  disposing  provisions, 
still,  the  mere  fact  that  it  is  not  the  last  is 
not  of  controlling  consequence,  and  can  have 
no  effect  except  as  it  bears  upon  the  question 
of  the  intent  of  the  testatrix. 

Fleming  v.  Burrows,  1  Russ.  Ch.  276; 
Merkel'8  Api)eal,  109  Pa.  239;  Fox's  Appeal, 
11  W.  N.  C.  236;  Morton  v.  Woodbury,  153 
X.  Y.  251,  47  N.  E.  283, 

The  direction  in  said  will  requiring  the 
executrix  to  sell  and  convert  the  real  estate 
of  the  testatrix  into  money,  was  made  for  the 
sole  purpose  of  carrying  out  the  trust  provi- 
sions of  the  will,  which  are  void  for  indefi- 
nitoness  and  uncertaintv. 

In  such  an  event  an  intention  to  convert 
realty  into  personalty  will  not  be  implied. 

McHugh  v.  McCole,  97  Wis.  166,  40  L.  R. 
A.  724,  72  N.  W.  631;  Read  v.  WUliams,  126 
N.  Y.  571.  26  N.  E.  730. 

Void  and  lapsed  devises  do  not  fall  into 
the  residuary  clause,  but  go  to  the  heir. 

Fan  Kleeck  v.  Reformed  Protestant  Dutch 
Church,  20  Wend.  ^35;  Floyd  v.  Caro,  9  Daly. 
535;  Uayden  v.  Stoughton,  5  Pick.  528; 
Youngs  v.  Youngs,  45  N.  Y.  258;  13  Am.  & 
Eng.  Enc.  Law,  p.  40. 

Marsliall,  J.,  delivered  the  opinion  of  the 
eonrt: 

The  vital  question  presented  for  adjudica- 
tion on  this  appeal  is, — ^Is  the  bequest  tu 
trustees  to  promote  temperance  work  in  the 
city  of  Milwaukee  void  for  uncertainty? 
That  involves  the  consideration  of  several 
eases  where  the  important  questions  involved 
have  been  decided  by  this  court,  but  without 
such  a  strict  adherence  to  a  definite  judicial 
policy  in  each  case  and  reasons  given  for  Uie 
conclusions  reached  that  it  can  be  said,  even 
at  this  late  day,  that  we  have  an  established 
system,  based  on  entire  harmony  of  judicial 
decisions,  by  which  trusts  for  charitable  pur- 
poses can  be  tested  when  their  validity  is 
ehsllengcd.  The  importance,  always  recog- 
nized, of  protecting  the  individual  right  of 
every  person  to  devote  hi%  private  fortune  to 
the  public  good  so  far  as  practicable  with- 
out the  violation  of  any  legal  principle,  and 
of  making  all  efforts  to  that  end  effective  to 
scoomplish  the  donor's  purpose,  cannot  be 
orerestimated.  Few  things  occur  in  the  ad- 
Binistration  of  justice  more  lamentable  than 
the  occasional  strangling  of  some  wise  and 
Boble  purpose  to  devote  the  savings,  or  part 
of  them,  of  a  life  of  industry,  to  the  upbuild- 
ing of  the  human  race  at  some  point  or  in 
M>me  fleld,  and  the  diversion  of  what  was  in- 
tended for  some  public  benefit  to  private  use, 
directly  contrary  to  the  will  of  him  whose 
last  days  were  aclaoed  with  the  thought  that 
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his  public  benefactions  would  build  an  en- 
during monument  to  his  memory  in  the 
hearts  of  gratefuj  people,  and  the  hope  of 
eternal  rewards  for  such  welldoing  believed 
to  be  waiting  for  bestowal.  That  idea  pre- 
vailed with  the  fathers  of  the  common  law  so 
far  back  that  neither  the  memory  of  man  nor 
judicial  records  run  to  the  contrary.  It  be- 
came crystallized  as  a  part  of  the  common 
law  of  England  long  prior  to  the  statute  of 
43  Eliz.  chap.  4.  to  the  effect  that  gifts  to 
charitable  uses  should  be  highly  favored  and 
construed  by  the  most  liberal  judicial  rules 
that  the  nature  of  each  case,  as  presented, 
would  admit  of,  rather  than  that  the  gift 
should  fail«  and  the  intent  of  the  donor  fail 
of  accomplishment.  The  judicial  system  in 
regard  to  such  gifts  was  transplanted  to  and 
became  a  part  of  the  common  law  of  this 
country,  and  it  has  been  so  judicially  de- 
clared in  all  or  nearly  all  the  states,  barring 
the  effect  upon  it  of  the  statute  of  Elizabeth 
except  in  states  where«  by  statute,  such  sys- 
tem has  been  modified  or  abrogated.  Just 
where  this  state  stands  on  the  question,  as 
before  indicated,  cannot  be  stated  and  the 
statement  supported  with  that  entire  har- 
mony of  adjudications  which  should  be 
sought  for  on  a  branch  of  the  law  of  such 
importance.  If  that  difficulty  can  be  met 
and  any  existing  obscurities  cleared  up,  so 
far  as  they  affect  the  case  before  us,  and  a 
conclusion  be  reached  as  the  result  of  an  es- 
tablished harmonious  judicial  system  en- 
tirely consistent  in  all  its  parts,  the  deci- 
sion will  have  a  significance  far  beyond  the 
mere  fact  of  justice  done  in  the  particular 
case. 

The  doctrine  of  equitable  conversion  is  of 
importance  on  both  appeals,  but  more  par- 
ticularly on  the  appeal  of  the  residuary  leg- 
atees. It  is  deemed  best  to  take  up  that  sub- 
ject at  this  point,  and  it  will  result  in  dis- 
posing of  the  appeal  of  the  residuary  lega- 
tees first. 

The  will  requires  the  executors  to  convert 
the  real  property  of  the  testatrix  into  money 
and  to  distribute  the  entire  estate  as  person- 
al  property  in  the  manner  indicated  therein. 
In  the  absence  of  any  circumstances  sufficient 
to  do  away  with  the  force  of  that  direction, 
it  worked  an  equitable  conversion  of  the  tes- 
tatrix's real  property  into  personalty,  and 
required  the  will  and  every  part  of  it  to  be 
treated  as  if  dealing  with  property  of  the 
latter  character  in  law  and  effect,  as  of  the 
death  of  the  testatrix.  The  rule  is  that 
where  there  is  a  positive  direction  in  a  will 
to  convert  the  real  property  into  personalty, 
or  there  is  a  power  of  sale  in  a  will  and  be- 
quests of  such  a  character  as  to  plainly  indi- 
cate a  testamentary  intent  that  such  power 
shall  be  executed  to  provide  the  means  of  sat- 
isfying them,  or  where  the  provisions  of  a 
will  cannot  be  carried  out  without  convert- 
ing the  realty  into  personalty,  and  the  con- 
ditions are  such  that  the  testator  must  have 
contemplated  that  such  conversion  would 
take  place  to  that  end.  courts  of  equity  deal 
with  the  estate  as  personal  property  from  the 
time  the  will  takes  effect, — from  the  death  of 
the   testator.     Chandler's  Appeal,   34   Wis. 
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605 ;  Dodge  v.  Williama.  46  Wis.  70,  1  N.  W. 
92,  50  N.  W.  1103;  Milvoaukee  Protestant 
Home  for  the  Aged  v.  Becher,  87  Wis.  409, 
68  N.  W.  774;  Hunra  Appeal,  105  Pa.  128; 
(Jlvcn  V.  Hilton,  96  U.  S.  591,  24  L.  ed.  458; 
King  v.  Woodhull,  3  Edw.  Ch.  79 ;  Rice,  Mod- 
ern Law,  Real  Prop.  32;  3  Redf.  Wills,  p. 
141 ;  Roper,  Legacies,  341.  True,  a  general 
direction  to  sell  all  the  real  property  for 
some  one  or  more  purposes  named  in  a  will 
does  not  always  work  a  oonversion  thereof 
into  personalty  where  a  nece;«sity  therefor 
does  not  exist  and  there  is  not  a  clear  in- 
tent that  at  all  events  the  testator's  purpose 
was  to  distribute  his  estate  as  personal  prop- 
erty. If  it  appear  that  the  direction  to  con- 
vert the  realty  into  money  was  coupled  with 
and  to  merely  effect  some  particular  purpose 
susceptible  of  satisfaction  by  a  sale  of  part 
of  the  realty  only,  or  if  the  bequest  for  such 
purpose  be  void«  and  the  will  evidences  that 
the  execution  of  the  power  of  sale  was  made 
dependent  upon  the  purpose  to  be  accom- 
plished, the  application  of  the  doctrine  of 
equitable  conversion  of  realty  into  person- 
alty ends  where  the  absence  of  necessity  for 
it  begins.  The  mere  circumstance,  however, 
that  bequests  can  be  satisfied  without  a  full 
execution  of  the  power  of  sale,  or  be  coupled 
with  invalid  bequests,  is  not  so  inconsistent 
with  an  intent  that  the  whole  estate  shall  be 
treated  as  personal  property  as  to  preclude 
the  application  of  the  doctrine  of  equitable 
conversion  in  such  circumstances^  if  that  be 
manifestly  necessary  to  effect  the  testator's 
intent  gathered  from  the  entire  will.  As 
said  in  Given  v.  Hilton,  95  U.  S.  591,  24  L. 
ed.  458,  the  blending  of  real  estate  and  per- 
sonal property  in  one  fund  for  all  the  pur- 
poses of  the  will  is  generally  regarded  as  evi- 
dencing intent  that  the  whole  estate  shall 
be  treated  as  personal  property  even  though 
a  necessity  therefor  does  not  exist,  but  such 
evidence  is  not  conclusive  on  the  question. 
ITie  court,  in  all  cases  where  there  is  any  ob- 
scurity, either  in  the  literal  sense  of  the  lan- 
guage of  the  will  or  the  application  of  such 
language  to  the  facts,  must  resort  to  the  fa- 
miliar rules  for  the  judicial  construction  of 
such  instruments,  and  when  the  real  thought 
of  the  testator,  in  mind  when  he  made  the 
will,  shall  have  been  discovered  with  clear- 
ness, if  within  the  reasonable  meaning  of  the 
language  used  to  express  it,  such  thought 
must  be  hold  to  have  impressed  the  property, 
of  which  the  testator  died  seised  or  possessed, 
with  a  character  consistent  therewith. 

The  doctrine  of  equitable  conversion,  as 
above  stated,  is  elementary.  It  has  often 
been  applied  by  this  court,  particularly  in 
the  class  of  cases  to  which  this  belongs,*  one 
of  the  most  significant  instances  being  in 
Dodge  V.  ^ViUiamfi,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1103.  The  application  of  it  to  the 
will  in  question,  if  the  bequest  to  promote 
temperance  is  valid,  is  not  contested  on 
either  appeal.  Such  application,  in  the  event 
stated,  is  of  importance  on  the  theory  that 
the  statute  of  uses  and  trusts  and  the  pro- 
hibition of  perpetuities  in  real  estate  applies 
to  gifts  of  real  property  for  charitable  uses, 
but  not  to  personal  property.  Such  theory 
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has  much  support  in  decisions  of  this  court. 
It  has  been  rather  taken  for  granted  than  di- 
rectly decided,  since  Dodge  v.  Williams^ 
Whether  such  is  the  settled  law,  so  as  not 
to  be  open  for  discussion,  need  not  be  de- 
cided in  this  case.  Where  a  question,  affect- 
ing property  rights,  has  been  judicially  set- 
tle so  long  as  to  have  become  a  rule  of  prop- 
erty, for  the  courts  to  disturb  it,  even  if  set- 
tled wrong  at  the  start,  would  be  a  greater 
wrong  than  the  original  mistake;  and  in 
such  circumstances  the  maxim.  Stare  decisis^ 
et  non  quieta  movere,  should  be  pretty  rig- 
orously applied.  For  the  purposes  of  the 
bequest  in  controversy  there  can  be  no  ques- 
tion but  that  the  entire  estate  must  be  dealt 
with  as  personal  property,  and,  as  we  shall 
show,  as  to  such  property  at  least,  it  wa» 
plainly  and  correctly  decided  in  Dodge  v. 
Williams  that  the  statutes  of  perpetuities- 
and  of  uses  and  trusts  have  no  application  to 
gifts  for  charitable  purposes.  That  was  as 
far  as  the  court  was  called  upon  to  go  od 
the  facts  in  that  case.  The  same  is  true  now. 
It  may  be  easily  gathered  from  the  language 
of  the  learned  chief  justice  who  wrote  the 
opinion  in  Dodge  v.  Williams,  that  there  was 
considerable  doubt  on  the  question  as  to 
whether  the  rule,  declared  as  to  personal 
property,  should  not  be  extended  to  real  es- 
tate. He  showed  to  a  demonstration  that 
the  English  doctrine  of  perpetuities  was  not 
applied  in  the  place  of  its  origin  to  public- 
trusts,  and  that  if  it  is  so  applied  here  it 
must  be  by  force  of  the  statute.  That  such 
is  the  rule  in  most  jurisdictions  where  there- 
is  a  statute  declaratory  of  the  common 
law,  or  where  the  common-law  doctrine  pre- 
vails in  this  country,  will  be  easily  discov- 
ered by  Q,  review  of  the  authorities  outside 
of  this  state.  Yard's  Appeal,  64  Pa.  95 ; 
Philadelphia  v.  Girard,  46  Pa.  9,  84  Am.  Dee. 
470;  Lewis,  Perpetuities,  689;  Richmond  v. 
Dtiins,  103  ind.  449.  3  N.  E.  130;  PeHn  ▼. 
Carey,  24  How.  465,  16  L.  ed.  701 ;  Perrv. 
Tr.  §5  384,  687,  736;  6  Am.  &  Eng.  Enc.  Law. 
2d  ed.  902,  and  cases  cited,  among  which  will 
be  found  Dodge  v.  Williams,  and  Oould  v. 
Taylor  Orphan  Asylum,  46  Wis.  106,  50  N. 
W.  422.  Those  two  cases  are  out  of  har- 
mony, as  will  be  seen  later,  with  some  things 
said  in  Ruth  v.  Oherhrunner,  40  Wis.  238. 
and  }Iciss  v.  Murphcy,  40  Wis.  276:  nnd  it 
will  also  be  seen  that  whatever  conflict  thpre 
is  in  subsequent  decisions  results  from  the 
influence  of  Dodge  v.  Williams  prevailing  at 
one  time,  and  Heiss  v.  Murphey  and  Ruth  v. 
Oherhrunnei'  at  another.  It  is  not  intendi'd' 
at  this  time  to  commit  the  court,  in  any  de- 
gree, on  the  subject  of  whether  the  rule  in 
Dodge  v.  Williams,  as  to  the  statute  of  use** 
and  trusts  not  affecting  testamentary  gifts 
of  personal  property  for  charitable  uses,  ap- 
plies to  such  gifts  of  real  estate.  The  sub- 
ject is  simply  referred  to  in  order  that  the 
decision  in  this  case,  on  the  subject  of  the  va- 
lidity of  the  trust  in  controversy,  shall  not 
be  considered  as  inferentially  deciding  that 
the  trust  would  be  valid  if  the  subject  of  it 
were  real  property  instead  of  personal  prop- 
erty. Some  return  to  this  subject  will  be- 
necessary  later  in  this  opinion. 
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On  the  appeal  of  the  residuary  legatees, 
the  question  of  whether  the  decision  of  the 
trial  courts  that  the  direction  to  convert  the 
real  estate  into  money  is  dependent  upon  the 
▼alidity  of  the  bequest  for  temperance,  is  of 
yital  importance  as  bearing  on  the  question 
of  whethier  the  property,  intended  to  be  used 
to  satisfy  the  void  bequest,  if  there  be  such, 
goes  to  the  residuary  legatees  or  passes  to 
tiie  heirs  of  Sarah  Parker,  the  only  heir  of 
the  testatrix  at  the  time  of  her  death,  as 
property  undisposed  of  by  the  will.  The 
trial  court  took  the  latter  view,  and  of  that 
the  residuary  legatees  complain,  and  by 
their  appeal  present  the  controversy  in  that 
regard  for  decision. 

The  will  plainly  directs  the  conversion  of 
all  the  testatrix's  property  into  money  and 
the  distribution  of  it  as  such.  There  is  a 
"'blending  of  realty  and  personalty,"  men- 
tioned in  Given  v.  Hilton.  95  U.  S.  591,  24  L. 
fd.  4.58,  as  circumstantial  evidence  of  an  in- 
tent to  distribute  the  entire  estate  in  the 
fonn  of  money.  Following  the  direction  to 
sell  the  realty  and  the  direction  to  pay  the 
debts  and  funeral  expenses  and  expenses  of 
administration  is  a  direction  in  regard  to 
the  distribution  of  the  net  proceeds;  all  in- 
dicating, pretty  clearly,  that  the  previ- 
ous directions  were  to  be  satisfied  out  of  the 
testatrix's  property  generally,  after  the  con- 
version of  it  into  money.  Again,  the  will 
provides  for  a  division  of  the  net  proceeds, 
and  that  a  part,  on  such  division,  shall  go 
to  the  residuary  legatees  mentioned,  indi- 
cating that  such  legatees  shall  take  the  prop- 
erty only  in  the  form  of  money.  Moreover, 
as  suggested,  the  debts,  funeral  expenses,  and 
expenses  of  administration,  which  the  testa- 
trix must  have  had  in  contemplation,  were 
several  times  more  than  the  personal  prop- 
erty, and  were  directed  to  be  paid  out  of  the 
proceeds  of  the  property  generally.  Looking 
at  the  will,  as  a  whole,  and  applying  it  to  the 
facta,  we  cannot  discover  any  reasonable 
ground  for  saying  that  the  testatrix  directed 
the  conversion  of  her  property  into  money 
for  the  sole  purpose  of  the  gift  in  trust  for 
temperance  work.  The  entire  scheme  of  the 
will  shows  that  she  intended  to  dispose  of  all 
her  property  thereby,  and  that  it  should  be 
dealt  with  solely  in  the  form  of  money.  The 
decision  in  McHuffh  v.  McCole,  97  Wis.  166, 
40  L.  R.  A.  724,  72  N.  W.  631,  cited  to  our 
attention,  does  not  apply.  The  evident  pur- 
pose of  the  will  there  was  that  it  should  be 
executed  in  money  as  to  certain  bequests, 
held  by  the  court  to  be  invalid,  and  that  the 
residue  should  go  to  the  beneficiaries  named 
in  specie,  whether  in  the  form  of  personal 
property  or  realty.  Neither  does  Read  v. 
Wiiitams,  125  N.  Y.  671,  26  N.  E.  730,  ap- 
ply. The  distinction  between  such  cases  and 
the  one  before  us  is  clearly  marked.  In  the 
Read  Case  it  was  evident  that  the  direction 
to  convert  the  real  estate  into  money  was  not 
made  for  the  purpose  of  the  distribution  of 
the  estate^  but  in  aid  of  a  particular  purpose 
named,  which  failed.  The  rule  was  there 
stated,  referred  to  in  McHugh  v.  McGole  as 
elementary,  that  the  power  of  sale  in  a  will, 
however  peremptory  in  form,  if  it  can  be 
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seen  that  it  was  inserted  in  aid  of  a  particu- 
lar purpose  of  the  testator,  or  to  accomplish 
his  general  scheme  of  distribution,  does  not 
operate  as  a  conversion  where  the  scheme  or 
purpose  fails,  by  reason. of  illegality,  lapse, 
or  other  cause.  Here,  the  general  scheme  of 
the  testatrix  was  to  distribute  her  estate  as 
personal  property.  That  has  not  failed. 
The  direction  to  convert  the  entire  estate  in- 
to money  was  not  merely  in  aid  of,  or  merely 
to  accomplish,  a  particular  purpose  named, 
but  for  all .  the  purposes  of  the  testatrix's 
scheme,  no  one  of  which  can  be  carried  out 
according  to  the  manifest  intent  unless  the 
conversion  directed  takes  place. 

True,  when  a  testamentary  purpose,  in- 
tended to  be  carried  out  by  the  conversion  of 
real  estate  into  personalty,  fails  for  invalid- 
ity or  other  cause,  the  doctrine  of  equitable 
conversion  does  not  apply,  unless  a  clear  in- 
tention can  be  collected  from  the  will  that  the 
divisic»i  of  the  property  shall  be  made  in 
money  at  all  events.  We  cannot  escape,  how- 
ever, the  conclusion  that  such  was  the  testa- 
trix's intent.  There  is  no  other  reasonable 
explanation,  to  our  minds«  in  view  of  the 
condition  of  the  estate,  of  the  fact  that  the 
will  contemplated  the  blending  of  real  and 
personal  property  for  every  purpose  men- 
tioned in  it, — the  payment  of  debts,  expenses 
of  administration,  and  funeral  expenses,  as 
well  as  the  final  division  of  the  net  proceeds. 

The  doctrine  is  invoked  on  the  appeal  of 
the  residuary  legatees  that,  "where  a  devise, 
otherwise  valid,  is  inseparably  coupled  with 
a  void  devise  and  is  a  mere  accessory  thereto, 
and  the  amount  of  the  valid  part  cannot  be 
ascertained,  then  both  must  fall  together." 
We  cannot  discover  any  reasonable  applica- 
tion of  that  to  this  case.  The  bequest  to  the 
residuary  legatees  is  not  inseparably  con- 
nected with  the  gift  to  promote  temperance, 
neither  is  it  an  accessory  to  or  dependent 
upon  the  other  in  any  way.  Under  such 
circumstances,  by  the  most  familiar  rules 
governing  the  subject,  the  failure  of  one  part 
of  a  will  for  invalidity  or  other  cause  does 
not  affect  those  portions  of  it  otherwise 
valid. 

Having  concluded  that  the  entire  estate, 
irrespective  of  the  validity  of  the  bequest  to 
promote  the  cause  of  temperance,  must  be 
dealt  with  as  personal  property,  and  that, 
independent  of  whether  the  particular  be- 
quest mentioned  be  preserved,  the  rest  of  the 
will  must  stand,  little  is  left  to  be  considered 
on  this  branch  of  the  case.  There  is  no  con- 
tention but  that,  generally,  void  legacies  fall 
into  the  residuum  of  the  estate  and  go  to 
the  residuary  legatees.  The  only  exception 
is  where  there  is  a  clear  intent  manifested 
by  the  will  to  the  contrary.  The  mere  fact 
of  making  a  ^11  is  so  inconsistent  with  any 
other  intent  than  that  to  provide  for  a  dispo- 
tion  of  all  the  property  of  the  testator,  that 
very  strong  and  clear  language  is  required 
to  show  a  contrary  intent.  For  that  reason 
a  residuary  bequest  in  general  terms  is  held 
to  carry  void  and  lapsed  legacies.  The  only 
circumstance  claimed  In  this  case  to  rebut 
the  legal  presumption  that  the  testatrix  in- 
tended that  lapsed  legacies  should  pass  un- 
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der  the  residuary  clause  of  the  will,  is  the 
circumstances  that  a  specific  part  of  the  net 
proceeds  of  the  property,  left  after  the  satis- 
faction of  such  claims  as  would  be  necessar- 
ily preferred  without  any  mention  of  them, 
was  bequeathed  to  the  residuary  legatees,  the 
other  portion  being  bequeathed  to  trustees. 
It  is  said  that  the  net  proceeds,  so  directed 
to  bo  divided,  constitute  in  fact  the  residuum 
of  the  estate,  and  that  it  was  divided,  a  part 
being  bequeathed  to  such  legatees  and  a,  part 
in  trust  for  temperance  work,  and  that  un- 
der such  circumstances  the  rule  mentioned 
does  not  apply.  True,  when  a  portion  of  an 
estate  is  plainly  treated  as  the  residuum, 
and  as  such  is  divided,  and  the  several  parts 
separately  bequeathed,  the  failure  of  one  part 
does  not  go  to  increase  the  amount  of  the 
others.'  Floyd  v.  Carow,  88  N.  Y.  660 ;  Booth 
V.  Baptist  Church  of  Christ,  126  N.  Y.  215, 
28  N.  E.  238.  But  we  fail  to  see  any  clear 
application  of  that  to  the  will  before  us. 
The  testatrix  did*  not  bequeath  three  fourths 
of  her  net  estate  in  one  direction  and  one 
fourth  of  it  in  another,  treating  the  net  es- 
tate as  the  residue.  She  bequeathed  three 
fourths  of  the  net  estate  in  one  direction, 
and  "all  the  rest,  residue,  and  remainder  to 
George  Henry  Andrews  and  Wil  liam  Andrews, 
to  be  divided  between  them  equally,  share 
and  share  alike."  The  term  **residue"  was 
used  with  reference  to  what  might  be  left 
of  the  estate  after  satisfying  the  previously 
declared  purposes.  The  amount  of  the  re- 
siduum was  not  necessarilv  one  fourth  of  the 
net  estate,  so  called.  The  testatrix  must  be 
presumed  to  have  had  in  mind,  in  view  of  the 
general  language  of  the  residuary  clause, 
that  all  of  her  estate  that  for  any  reason 
might  not  pass  under  the  particular  bequests 
would  go  to  the  residuary  legatees  under  the 
general  language  of  the  residuary  clause. 
That  is  manifest  from  the  whole  will.  If 
the  testatrix  intended  to  treat  the  net  pro- 
ceeds of  her  estate  as  the  residue,  she  would 
have  so  indicated  by  in  terms  bequeathing 
three  fourths  of  it  to  the  trustees  for  temper- 
ance work  and  one  fourth  of  it  to  the  neph- 
ews mentioned,  instead  of  using  the  ordin- 
ary language  generally  held  by  courts  to  in- 
dicate an  intent  that  the  residuary  legatees 
are  intended  to  take  all  property  subject  to 
be  bequeathed  by  her,  not  otherwise  effectu- 
ally disposed  of. 

We  will  now  take  up  the  subject  referred 
to  in  the  opening  lines  of  this  opinion.  Is 
the  bequest  void  for  uncertainty,  of  three 
fourths  of  the  net  estate,  to  trustees  to  be 
used  or  expended  by  them,  or  the  survivor  of 
them,  as  their  best  judgment  shall  dictate, 
in  temperance  work  in  the  city  of  Milwaukee, 
the  greater  portion  to  be  used  for  the  benefit 
of  Crystal  Spring  Lodge,  I.  O.  G.  T.,  and  the 
Woman's  Christian  Temperance  Union  of 
said  cit3'  of  Milwaukee,  but  if  either  of  said 
organizations  decide  to  erect  a  building  for 
temperance  work  in  said  city  of  Milwaukee, 
the  whole  trust  fund  then  remaining  in  the 
hands  of  the  trustees  to  be  used  by  them  in 
the  erection  and  construction  of  such  build- 
ing, all  of  said  trust  funds  to  be  expended  in 
temperance  work  within  five  years  from  the 
50  L.  R.  A. 


time  of  coming  into  the  hands  of  the  trus- 
tees. 

The  precise  nature  of  the  uncertainty  dis- 
covered by  the  trial  court  does  not  appear 
from  the  record;  but  from  the  arguments  of 
counsel  in  support  of  the  judgment  we  as- 
sume the  case  was  supposed  to  be  ruled  by 
Ruih  V.  Oherhrxmner,  40  Wis.  238,  and  Heiss 
V.  Murphey,  40  Wis.  276,  and  other  cases  in 
this  court  and  expressions  in  opinions  which 
follow  the  Ruth  and  Ileiss  Cases  to  the  ef- 
fect that  the  statute  of  uses  and  trusts,  and 
the  inability  of  courts  of  equity  to  exercise 
cy  pr^s  power,  place  trusts  for  charitable 
uses  on  the  same  basis  as  private  trusts,  so 
that  a  trust  of  the  former  character,  not  suf- 
ficiently definite  both  as  to  the  charitable 
scheme  and  the  beneficiaries,  that  it  can  be 
enforced  by  the  courts  after  the  manner  of 
private  trusts,  is  void  for  uncertainty;  that 
subdivision  5,  §  2081,  Rev.  Stat.,  applies,  ren- 
dering a  charitable  trust  void  unless  "fully 
expressed  and  clearly  defined  upon  the  face 
of  the  instrument  creating  it."  That  was 
the  New  York  rule  when  the  cases  mentioned 
were  decided  and  until  recently  changed  by 
statute,  and  it  was  fully  sanctioned  by  this 
court  in  such  cases.  The  published  syllabus 
of  Ruth  V.  Ohcrhrunner  correctly  states,  in 
substance,  what  was  said  in  the  opinion.  It 
is  as  follows:  "Section  1,  chap.  84,  Rev. 
Stat.,  abolishes  all  trusts,  including  those  for 
charitable  purposes,  except  such  as  are  spe- 
cifically authorized  by  that  chapter.'*  Tim 
view  which  courts  elsewhere  have  drawn 
from  the  two  cases  mentioned  is  well  illus- 
trated by  what  was  said  by  the  supreme 
court  of  Illinois  in  the  recent  case  of  Hoeffer 
V.  Clogati,  171  111.  402,  40  L.  R.  A.  730,  49 
N.  E.  527/  commenting  on  the  recent  case  in 
this  court  of  McHugh  v.  McCole,  which  fol- 
lows closely  the  reasoning  and  points  decided 
in  the  Ruth  and  Heiss  Cases  and  the  New 
York  authorities  relied  on  therein.  iTie  fol- 
lowing is  the  view  of  the  Illinois  court:  "In 
W^isconsin  all  trusts  are  abolished  by  stat- 
ute, except  certain  specific  trusts  where  there 
is  certainty  in  the  beneficiaries."  "The  doc- 
trine of  charitable  uses  is  not  in  force."  "A 
trust,  to  be  sustained,  must  be  of  a  clear  and 
definite  nature,  and  the  beneficiary  interest 
to  every  person  therein  must  be'  fully  ex- 
pressed and  clearly  defined  upon  the  face  of 
the  instrument."  If  such  is  the  law  of  this 
state,  it  will  not  be  seriously  contended  that 
the  bequest  in  controversy  will  stand  the 
test  and  can  be  preserved,  especially  as  to 
certainty  of  beneficiaries,  as  in  case  of  a  pri- 
vate trust. 

It  is  not  supposed  that  a  treatment,  to  any 
great  extent,  of  the  underlying  principles  of 
the  system  upon  which  this  case  must  stand 
or  fall,  is  necessary.  The  time  has  gone  by 
when  long  discussions  of  questions  touching 
the  origin  of  trusts  for  charitable  uses  as  dis- 
tinguished from  private  trusts,  the  jurisdic- 
tion of  courts  of  equity  over  the  former,  how 
they  are  affected  by  the  statute  of  43  Eliz. 
chap.  4,  whether  the.  common-law  system  of 
charities  and  the  jurisdiction  of  equity  over 
them  is  based  on  that  statute  or  is  independ- 
ent of  it,  whether  without  adopting  the  En^ 
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lish  statute  we  inherited  its  system  of  trusts 
for  charitable  uses  divorced  from  the  cy  prds 
festure  of  such  statute^  the  true  nature  of 
the  cy  pr^  doctrine  as  to  whether  it  means 
more  than  the  administrative  features  of 
such  statute,  or  the  exercise  of  prerogative 
power  strictly  so  called,  and  the  multitude 
of  other  questions  that  might  be  mentioned, 
are  necessary  or  proper.  The  books  are  full 
of  judicial  discussions  of  all  these  questions 
by  persons  showing  great  learning  and  depth 
of  research  into  the  subjects.  Such  subjects 
have  all  been  so  thoroughly  settled  that  we 
need  only  refer  to  conclusions,  and  harmon- 
ize them,  so  far  as  practicable,  with  the  ad- 
judged cases  in  this  court,  and  after  blazing 
out  a  line  clearly  by  the  light  of  such  cases 
and  conclusions,  determine  how  the  case  be- 
fore us  stands  in  regard  to  it. 

In  Dodge  v.  Williams,  46  Wis.  70,  1  N.  W. 
«2,  50  N.  W.  1103,  and  Gould  v.  Taylor  Or- 
phan Asylum,  46  Wis.  106«  50  N.  W.  422,  the 
cases  being  represented  by  eminent  counsel 
on  both  sides  and  considered  and  decided  to- 
gether, they  having  been  so  arranged  because 
of  the  great  importance  of  the  questions  in- 
volved, the  decisions  in  Ruth  v.  Oberhrunner 
and  Heise  v.  Murphey  were  pressed  upon  the 
attention  of  the  court,  to  the  effect  that  no 
trust  is  valid  under  the  laws  of  this  state, 
whether  charitable  or  otherwise  and  whether 
of  real  or  personal  property,  unless  so  cre- 
ated as  to  satisfy  the  statutory  rule  of  defl- 
niteness  laid  down  in  the  statute  of  uses  and 
trusts,  at  §  2081,  Rev.  Stat.  1898,  and  the 
requirements,  generally,  of  such  statute.     A 
reference  to  the  briefs  of  counsel  supporting 
that  theory  shows  that  they  grounded  their 
arguments  on  the  idea  that  the  doctrine  of 
charitable  uses  does  not  obtain  to  any  extent 
in  this  state;  that  a  trust  not  having  all  the 
elements  of  certainty  requisite  to  a  private 
trust  cannot  be  sustained  without  the  aid  of 
the  cy  prds  doctrine;  that  a  court  of  equity 
cannot  exercise  any  authority  over  a  dona- 
tion to  charitable  uses,  that  it  cannot  in  case 
of  a  private  trust,  except  by  virtue  of  the 
prerogative  power  of  the  sovereign,  the  so- 
ealled  cy  pris  power,  and  that  courts  of  this 
state  possess  no  such  power.     On  the  other 
hand,  it  was  contended  that  the  legislature 
did  not  intend  to  abolish  the  common-law 
system  of  trusts   for  charitable  uses,   and 
that  they  still  are  lawful  and  sustainable 
except  whese  so  indefinite  as  to  be  incapable 
of  enforcement  by  the  court  without  the  aid 
of  the  cy  prds  doctrine,  strictly  so  called,  lim- 
ited to  the  power,  where  property  is  given 
for    charitable    purposes    generally, — given 
with  no  declaration  of  the  particular  pur- 
poses to  which  it  is  to  be  applied  or  any  dec- 
laration of  a  purpose  that  can  be  carried  out, 
to  ascertain  and  determine  a  purpose  within 
the  general  scope  of  the  donors  intention,  or 
akin  to  it,  and  to  frame  a  scheme  to  effect 
snch  purpose  and  to  enforce  the  execution  of 
8Qch  scheme  through  the  medium  of  a  rem- 
edy analogous  to  that  given  by  the  statute 
of  Elizabeth  on   the  subject;  that  the   leg- 
islative intent  was  to  preserve  charitable 
ws  and  trusts  in  all  their  essential  and  dis- 
tinctive features,  so  far  as  they  are  sustain- 
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able  independent  of  the  cy  prhs  remedy  of 
stlch  statute,  or  the  exercise  of  prerogative 
power  strictly  so  called.  The  two  positions 
so  taken  before  the  court  were  so  inconsist- 
ent with  each  other,  the  one  being  based  on 
Ruth  V.  Oberhrunner  and  Heiss  v.  Murphey, 
and  the  other  opposed  to  the  general  doctrine 
of  those  cases,  not  necessarily  the  decisions 
rendered,  that  no  middle  ground  was  left  on 
which  to  harmonize.  If  one  theory  was 
right  the  other  was  necessarily  wrong.  The 
subject  of  the  trust  was  personal  property. 
The  trustees  named  were  trustees  of  several 
colleges.  The  uses  and  purposes  declared 
were  payment  for  the  education  and  tuition 
of  worthy  indigent  females  at  such  colleges, 
and,  in  a  particular  contingency,  for  the  ed- 
ucation, tuition,  and  support  of  worthy,  in- 
digent young  men  attending  and  studying  for 
the  ministry  at  one  of  1^  colleges  named. 
Tliere  was  a  further  bequest,  on  a  specified 
contingency,  to  a  corporation  to  be  organized 
to  take  and  administer  it  as  trustee,  as  to 
which  the  use  and  purpose  declared  was  the 
education  of  worthy  indigent  females  in  the 
manner  commonly  done  at  female  seminar- 
ies. It  will  be  noted  that  neither  of  the 
trusts  could  well  be  enforced  after  the  man- 
ner of  private  trusts.  There  was  an  entire 
absence  of  certainty  of  beneficiaries  who 
could  invoke  judicial  power  to  enforce  the 
trust.  The  broadest  discretion  was  left  to 
the  trustees  to  select  the  immediate  benefi- 
ciaries from  a  class  having  no  limitation  as 
to  residence  or  location,  and  none  as  to  num- 
ber, kind,  or  character,  except  by  the  indefi- 
nite term,  "worthy  indigent  females,"  or 
"worthy  indigefit  young  men  studying  for 
the  ministry."  The  method  of  carrying  out 
the  declared  purpose  had  no  limitation  ex- 
cept that  of  the  work  done  at  the  several 
schools  named. 

The  opinion  in  the  case  was  written  by 
Chief  Justice  Ryan,  who  took  no  part  in  the 
first  of  the  former  cases,  and  who  appears  to 
have  concurred  in  Heiss  v.  Murphey  because 
of  the  absence  of  any  trust,  the  bequest  be- 
ing made  directly  to  uncertain  and  unascer- 
tainable  devisees.  The  court,  as  indicated  in 
the  opinion,  in  terms  or  in  effect,  decided  as 
follows:  Bequests  of  personal  property  to 
charitable  purposes,  good  by  the  rules  of  the 
common  law,  except  so  far  as  affected  by  the 
cy  pr^  remedy  and  doctrine  of  the  statute  of 
43  Eliz.  chap.  4,  are  good  under  the  laws  of 
this  state.  W^hen  it  is  said  that  the  doctrine 
of  cy  prds  does  not  prevail  in  this  state,  that 
does  not  refer  to  those  liberal  rules  of  judi- 
cial construction  of  charitable  trusts,  by 
courts  of  equity,  which  prior  to  the  statute 
of  Elizabeth  were  applied  in  chancery,  and 
of  which  such  statute  is  only  confirmatory, 
but  to  the  prerogative  power  exercisable 
where  such  statute  prevails.  Courts  here, 
as  anciently,  look  with  favor  upon  all  do- 
nations to  charitable  uses,  and  give  effect  to 
them  where  it  is  possible  to  do  so  consistent 
with  rules  of  law,  and  to  that  end  the  most 
liberal  rules  the  nature  of  the  case  will  ad- 
mit of,  within  the  limits  of  ordinary  chan- 
cery jurisdiction,  will  be  resorted  to  if  ne- 
cessarv.     It  is  sufiicient  if  there  be  a  trust 
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and  a  particular  charitable  purpose,  as  dis- 
tinguished'from  a  gift  to  charity  generally. 
The  court  may  supply  the  trustee  to  admin- 
ister the  trust;  the  trustee  may  select  the 
beneficiaries  from  within  the  general  class 
named  by  the  donor,  and  when  necessary  may 
work  out  the  details  of  the  declared  purpose 
within  its  'stated  general  limits.  Certainty 
of  beneficiaries  who  can  invoke  judicial 
power  to  enforce  the  trust  is  not  only  un- 
necessary, but  is  inconsistent  with  the  very 
nature  of  a  trust  for  charitable  uses,  in  that 
the  beneficiaries,  in  a  general  sense,  are  the 
members  of  the  public  at  large.  A  public 
charity,  within  the  rule  mentioned,  is  suffi- 
ciently definite  as  to  purpose  if  its  general 
nature  be  clearly  stated,  or  it  can  be  made 
otherwise  certain  by  the  trustees  clothed 
with  the  power  of  administering  the  trust 
within  the  limits  of  the  declared  purpose. 
It  is  sufliciontly  definite  as  to  immediate 
beneficiaries,by  the  power  of  selection  lodged 
expressly  or  impliedly  in  the  trustee  ap- 
pointed by  the  donor,  or  by  the  court  where 
there  is  a  trust  but  no  trustee.  If  the  trus- 
tee abuse  his  power,  there  is  a  complete  rem- 
edy by  the  exercise  of  the  visitatorial  power 
of  the  state.  The  statute  of  uses  and  trusts, 
as  to  personal  property  at  least,  does  not 
apply  to  trusts  for  charitable  uses.  The 
New  York  doctrine  and  decisions  on  that 
question  have  no  force  here.  For  greater 
certainity  as  to  what  is  here  said,  we  quote : 
"Public  charities,  indefinite  in  terms,  are 
neessarily  limited  in  their  administration  by 
the  amount  of  the  foundation.  Where  the 
founder  does  not  provide  a  rule  or  order  of 
selection,  there  is,  therefore^  in  every  public 
charity,  a  necessary  power  of  selection  of 
beneficiaries  in  the  trustee.  If  the  power 
is  abused,  the  state,  in  the  exercise  of  its 
visitatorial  power,  will  correct  it."  "When 
a  trust  defines  the  beneficiaries  with  certain- 
ty, it  is  rather  private  than  public.  As 
Mr.  Perry  remarks,  charity  begins  where  un- 
certainty of  the  beneficiaries  begins.  Perry, 
Tr.  §  087.  ...  'It  is  the  number  and  indefi- 
niteness  of  the  objects,  and  not  the  mode  of 
relieving  them,  which  is  the  essential  element 
of  a  charity.  ...  A  good  charitable  use 
is  public,  not  in  the  sense  that  it  must  be 
executed  openly  and  in  public;  but  in  the 
sense  of  being  so  general  and  indefinite  in 
its  objects  as  to  be  deemed  of  common  and 
public  benefit.'  "  Dodge  v.  Williams,  46  Wis. 
97,  98,  60  N.  W.  1106,  1107.  "The  rule 
of  public  policy  which  forbids  estates  to  be 
indefinitely  inalienable  in  the  hands  of  in- 
dividuals does  not  apply  to  charities.' "  It 
is  sufficient  to  say,  for  the  purposes  of  this 
case,  that  the  statutes  of  uses  and  trusts 
and  against  perpetuities  are  expressly  lim- 
ited to  realty.    46  Wis.  95,  60  N.  W.  1106. 

In  view  of  the  foregoing,  that  Dodge 
V.  Williams  was  ruled  by  an  entirely  differ- 
ent doctrine  than  Ruth  v.  Oherhrunner,  as 
to  personal  property  at  least,  without  de- 
termining whether  the  doctrine  of  the  form- 
er should  be  extended  to  realty,  hardly  ad- 
mits of  reasonable  controversy.  The  theory 
of  the  former  case  is  that  trusts  for  chari- 
table uses  must  have  all  the  essentials  of  cer- 
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tainty,  of  private  trusts;  that  of  the  latter 
case  is  that  trusts  for  charitable  uses,  good 
by  the  rules  of  the  common  law,  except  as 
added  to  by  the  cy  pr^  doctrine  of  the  stat- 
ute of  Elizabeth,  are  good  here,  at  least  as  to 
personal  property.  The  case  was  distin- 
guished from  Ruth  v.  Oherhrunner  in  that  in 
the  latter  the  subject  of  the  trust  was  real 
estate  and  the  trust  was  private.  It  was  dis- 
tinguished from  Heisa  v.  Murphey  in  that  in 
the  latter  case  the  donees  were  uncertain 
and  unascertainable.  The  reasoning  of  the 
early  cases,  inconsistent  with  that  of  the 
later  case,  was  treated  as  ohiter,  and  in  that 
way  the  reasoning  and  decision  in  the  latter 
easily  harmonized  with  the  decisions  in  the 
former.  Nothing  actually  previously  decided 
was  necessarily  or  in  fact  overruled. 

From  the  foregoing  it  would  seem  that 
when  we  have  determined  whether  the  rea- 
soning which  led  to  the  decision  in  Dodge  v. 
Tf tKiom*  and  such  decision,  or  the  reason- 
ing which  led  to  the  decision  in  Ruth  v.  06er- 
hrunner,  is  to  prevail  as  the  law  of  this- 
state,  we  shall  have  pretty  nearly  decided 
the  vital  question  between  us. 

Gould  V.  Taylor  Orphan  Asylum,  decided 
with  Dodge  v.  Williams,  need  not  be  com- 
mented upon  to  any  great  extent.  The  justice 
who  delivered  the  opinion  delivered  those  in 
the  two  earlier  cases,  and  followed  the  lines 
of  the  opinion  of  the  chief  justice  in  the 
accompanying  case.  The  1)equest  was  to 
trustees  for  the  care  of  orphan  children  of 
Racine  county,  and  such  other  poor, 
neglected,  and  necessitous  children  as  the 
managers  might  decide  to  receive.  The  for- 
mation of  a  corporation  to  receive  the  fund 
and  administer  it  was  contemplated  biit  not 
made  imperative.  It  was  decided  that  the 
fund,  w^ithout  a  corporate  organization,  could 
be  permanently  retained  and  administered 
by  trustees  for  the  charitable  work  contem- 
plated by  the  donor.  That,  it  will  be  ob- 
served, is  the  common-law  doctrine  of  char- 
itable trusts.  The  court  said,  in  effect,  if 
any  or  all  of  the  trustees  should  refuse  to 
act,  or  fail  from  any  cause,  the  court  of 
equity  would  have  undoubted  equitable 
jurisdiction  to  supply  trustees,  indefin- 
itely, and  support  the  trust  and  give 
effect  to  the  charitable  use  declared 
by  the  donor.  The  idea,  it  will  be 
observed,  was  that  certain  beneficiaries  vest- 
ed with  an  equitiible  title  corresponding  to 
the  legal  title  held  by  the  trustees,  who  could 
come  into  court  and  enforce  the  trust  after 
the  manner  of  private  trusts,  were  not 
deemed  necessary. 

A  review  of  cases  touching  the  subject 
under  discussion  would  not  be  complete  if 
an  idea  thrown  out  in  De  Wolf  v,  Lawson, 
61  Wis.  469,  21  N.  W.  615,  were  passed  with- 
out notioe. 

In  Dodge  v.  Williams  on  the  subject 
of  whether  the  law  against  perpetui- 
ties was  important  on  the  facts  of 
that  case,  after  suggesting  that  it 
was  probably  sufficient  to  support  the 
negative,  that  both  the  statute  oi  perpetui- 
ties and  of  uses  and  trusts  arc  ex- 
pressly limited  to  real  estate,  and  referring. 
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in  effect,  to  the  statutes  as  but  re-enact- 
menU  of  oommon-law  principles.  Chief  Jus- 
tice Ryan  said:  ''But  were  this  otherwise, 
thr  statute  limiting  the  rule  against  perpetu- 
ities; to  realty  manifestly  abrogates  the  Eng- 
lish doctrine  as  applicable  to  personalty. 
Expressio  unius  exclusio  dlterius"  B«- 
^rding  that,  in  the  De  Wolf  Case,  Justice 
Cole  said :  "There  can  be  no  question  but  the 
statute  refers  to  real  estate  alone.  It  may, 
bowerer,  admit  of  doubt  whether  the  remark 
of  the  chief  justice  is  strictly  accurate  in 
saying  that  it  abolishes  the  common  rule  of 
perpetuities  as  to  personalty  when  applied 
to  private  trusts."  "This  common  rule  of 
perpetuity  as  to  personalty  may  be  unaf- 
fected by  our  statute."  The  quoted  language 
of  Justice  Cole  was  referred  to  in  Webster 
T.  ¥orrM,  66  Wis.  366,  57  Am.  Rep.  278,  28 
X.  W.  353j  where  the  subject  under  discus- 
5ion  was  a  charitable  trust.  It  will  be  noted 
that  Justice  Cole's  criticism  was  not  intend- 
ed to  cast  discredit  on  the  decision  in  Dodge 
T.  Willianis  or  the  reasoning  of  the  opinion 
therein  as  to  public  trusts,  and  it  is  not  sup- 
posed that  the  court  in  theWefts^er  (7<we  in- 
tended to  do  so  or  to  give  weight  to  the  criti- 
c-ism. The  trust  in  the  W^ater  Case  was 
sustained  and  the  decision  was  grounded  on 
the  principles  laid  down  in  Dodge  v.  Wil- 
\iam9. 

The  next  case  in  order  of  time  is  Webster 
▼.  Morris,  above  mentioned.  The  opinion 
therein  was  written  by  the  present  chief  jus- 
tice. The  general  lines  of  Dodge  v.  Williams 
were  followed,  except  the  test  of  certainty 
to  be  applied  was  rather  indicated,  but  not 
decided,  to  be  §  2081  of  the  statute  of  uses 
and  trusts.  There  were  two  trusts  called  in 
question.  One  was  to  the  First  Presbyte- 
rian Churcii  of  the  village  of  Omro,  Winne- 
bago county,  Wisconsin,  to  use  one  half  of  the 
interest  of  the  fund  in  defraying  the  annual 
expenses  of  the  church,  and  the  other  half 
for  the  relief  of  the  "resident  poor,"  no  par- 
ticular class  of  poor  being  mentioned  or  par- 
ticular method  or  kind  of  relief  suggested. 
The  other  bequest  was  of  a  sum  of  money  in 
trust  to  charity  generally,  no  trustee  being 
named,  coupled  with  a  recommendation, 
w^hieh  the  court  held  equivalent  to  a  demand, 
that  the  executors,  in  the  event  of  their 
deeming  the  sum  sufficient  therefor,  estab- 
lish a  school  at  some  place  in  Winnebago 
county,  to  educate  young  men  in  the  useful 
arts.  It  was  held  that  the  general  bequest 
for  charitable  work  was  invalid,  but  that  the 
gift  to  establish  a  school  was  valid  on  the 
principle  that  where  a  bequest  is  made  to 
alternative  purposes,  one  of  which  is  in- 
valid, it  will  go  to  the  one  which  is  valid. 
The  mere  recommendation  to  establish  a 
fichool,  as  stated,  was  treated  by  the  court, 
by  judicial  construction,  as  a  command.  In 
the  same  way  it  was  held  that  the  establish- 
ment of  a  school  contemplated  the  organiza- 
tion of  a  corporation  to  take  the  fund  as 
trustee  and  administer  it  to  educate  young 
men  in  the  useful  arts.  In  the  same  way  it 
was  held  that  in  the  event  of  the  fund  not 
being  sufficient  to  establisn  the  school,  that 
being  the  contingency  named  by  the  donor, 
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it  might  yet  be  used  for  that  purpose  if  suffi- 
ciently supported  by  funds  contributed  from 
other  sources.  Generally,  it  was  said,  in  ef- 
fect, that  while  the  oy  pr^  feature  of  the 
statute  of  Elizabeth — ^the  prerogative  ju- 
risdiction conferred  by  it — ^is  not  a  part  of 
the  law  of  this  state,  in  so  far  as  judicial 
power  to  construe  and  enforce  trusts  was  ex- 
ercisable by  the  chancellors  of  England,  in- 
dependent of  the  statute  of  Elizabeth  and 
only  confirmed  by  it,  it  is  the  law  here.  It 
will  be  observed  that  such  doctrine  is  in  strict 
harmony  with  Dodge  v.  Williams  as  to  the 
degree  of  certainty  required  within  the  rules 
declared.  The  court  said:  "The  scheme  of 
charity  must  be  sufficiently  indicated,  or  a 
method  provided  whereby  it  may  be  ascer- 
tained and  its  object  made  sufficiently  cer- 
tain to  enable  the  court  to  enforce  the  execu- 
tion of  the  trust  according  to  such  scheme 
and  for  such  object.  It  must  be  of  such  a 
tangible  nature  that  the  court  can  deal  with 
it.  .  .  .  The  mere  direction  to  expend 
money  for  charitable  purposes'  at  large  is  too 
indeiinKe  and  uncertain."  The  quotation  is 
literal,  including  the  italics.  It  will  be  seen 
that  a  declared  particular  purpose,  as  dis- 
tinguished from  a  mere  donation  of  a  fund 
to  charity,  was  all  that  was  deemed  essen- 
tial to  a  good  trust  for  charitable  uses,  as  re- 
gards the  work  to  be  performed ;  and  a  trust 
being  created  with  a  trustee  to  select  the 
persons  from  such  indefinite  classes  as  the 
"resident  poor"  or  "young  men,"  the  requi- 
site of  definiteness  of  beneficiaries  was  satis- 
fied. The  case  is  in  strict  harmony  with 
Dodge  v.  Williams  except  in  that,  as  before 
indicated,  in  the  opinion,  as  the  supreme 
and  essential  test  to  be  applied,  it  was  said, 
referring  to  the  language  of  one  of  the  trust 
provisions :  "By  the  language  thus  employed 
such  trust  was  'fully  expressed  and  clearly 
defined  upon  the  face  of  the  instrument  cre- 
ating it,'  and  hence  satisfies  the  requirements 
of  subdivision  5,  §  2081,  Rev.  Stat."  How- 
ever, the  court  did  not,  as  is  manifested  by 
the  reasoning  of  the  opinion  and  the  deci- 
sion as  well,  regard  the  statutory  test  essen- 
tial. So  recent  as  the  De  Wolf  Case  it  had 
been  affirmed  that  the  statute  of  uses  and 
trusts  is  limited  to  real  property. 

The  subject  was  again  discussed  in  Hof- 
fen's  Estate,  70  Wis.  522,  36  N.  W.  407,  opin- 
ion by  Mr.  Justice  Orton.  The  bequest  was 
direct  "to  the  poor  of  the  city  of  Green  Bay." 
There  was  no  trust,  nor  any  ascertainable 
devisee  or  devisees.  The  bequest  was  held 
void  in  strict  harmony  with  Dodge  v.  Wil- 
liams and  Webster  v.  Morris,  The  remarks 
in  the  opinion  as  to  the  indefiniteness  of  the 
individual  members  of  the  class,  "the  poor  of 
the  city  of  Green  Bay,"  referred  to  the  ab- 
sence of  definiteness  as  to  devisees,  not  as  to 
beneficiaries.  Much  confusion  has  occurred 
in  citing  this  case  by  failing  to  distinguish 
between  certainty  as  to  the  donee  or  devisee 
in  whom  the  title  may  vest,  and  certainty  as 
to  individual  beneficiaries  of  the  trust,  which, 
in  the  very  nature  of  things,  is  impossible. 
The  difificulty,  primarily,  springs  from  con- 
fusing private  with  public  trusts,  following 
the  idea  that  the  two  are  identical  in  this 
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state  in  all  essential  particulars,  requiring 
certainty  of  beneficiaries  holding  the  equi- 
table title  the  same  as  of  donees  or  devisees 
holding  the  legal  title,  to  the  end  that  the 
former  may  enforce  the  trust.  It  is  plainly 
indicated  in  the  Hoffen  Case  that  the   be- 

3iuest  would  have  been  supported  as  a  trust 
or  charitable  uses  if  a  trust  had  been  cre- 
ated so  the  court  could  have  filled  the  office 
of  trustee  to  administer  the  trust. 

The  next  case  to  be  considered  is  Re  Ful- 
ler's Will,  76  Wis.  431,  44  N.  W.  304,  where 
there  was  a  trust,  a  trustee,  and  also  a  par- 
ticular purpose  and  use  declared,  to  wit, 
the  support  of  a  colporteur  and  missionary 
of  the  Baptist  Church  within  the  state  of 
Wisconsin.  It  was  conceded  that  the  trust 
was  for  a  charitable  use.  The  bequest  was 
held  invalid  because  the  testator  failed  "to 
fullydefine  his  charitable  scheme  in  his  will," 
going  back,  apparently,  to  Ruth  v.  Oberhrun- 
ner  and  Heiss  v.  llurphy.  Dodge  v.  Wil- 
liamSi  is  not  cited  in  the  opinion.  The  rule 
in  Webster  v.  Morris,  to  the  effect  that  a 
charitable  scheme,  to  be  valid,  "must^  suffi- 
ciently indicated  [in  the  will],  or  a  method 
provided  whereby  it  may  be  ascertained  and 
its  object  made  sufficiently  certain  to  enable 
the  court  to  enforce  the  execution  of  the  trust 
according  to  such  scheme  and  for  such  ob- 
ject," was  referred  to  and  affirmed;  but.  as 
it  seems,  effect  was  given  to  the  rule  after 
the  manner  of  private,  instead  of  public, 
trusts.  We  will  not  further  consider  the 
case.  The  task  of  harmonizing  it  with 
Dodge  v.  Williams  and  the  cases  subsequent- 
ly ruled  by  the  principles  there  declared  to 
be  the  law  of  this  state,  is  one,  as  it  seems, 
too  great  for  room  to  hope  for  its  successful 
accomplishment.  There  seems  to  be  but  one 
theory  upon  which  possible  harmony  can  be 
based,  and  that  is  that  the  court  supposed 
that  the  duties  of  a  colporteur  and  mission- 
ary, which  may  well  be  considered  exceeding- 
ly uncertain,  are  so  indefinite  and  indefin- 
able that  the  trustee,  with  the  broad  discre- 
tion vested  in  the  office  under  rules  govern- 
ing charitable  trusts,  could  not  intelligently 
define  and  administer  the  trust  or  the  court 
determine  the  limits  of  it.  Reasoning  along 
that  line,  however,  it  must  be  admitted,' 
would  be  quite  too  infirm  to  be  adopted  as 
satisfying  any  reasonable  test  of  judicial 
certainty.  The  will  designated  the  purpose 
of  the  trust  to  be  the  support  of  a  Baptist 
colporteur  and  missionary.  The  broad  rules 
of  construction  that  easily  met  all  difficul- 
ties in  the  Webster  Ca^e  would  probably 
have  rendered  what  was  supposed  to  be  fa- 
tally uncertain,  free  from  difficulty.  The 
reasonable  expectation  and  purpose  of  the 
testator,  it  might  well  be  said,  was  that  the 
colporteur  would  be  required  to  do  such 
work  as  is  ordinarily  performed  by  a  Bap- 
tist colporteur  and  missionary. 

In  Sawtelle  v.  Witham,  94  Wis.  412,  69  N. 
W.  72,  the  validity  of  a  trust  for  charitable 
USPS  was  again  challenged  for  uncertainty  on 
the  reasoning  in  the  opinion  in  Heiss  v.  Mur- 
phey,  but  was  sustained  as  sufficiently  cer- 
tain to  satisfy  all  the  requirements  of  a  char- 
itable trust  according  to  the  doctrine  of  Dodge 
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V.  WiUtams  and  Gould  r.  Taylor  Orphan 
Asylum,  they  being  cited  as  stating  the  law 
of  this  state.  There  was  a  trust,  but  no 
trustees,  those  named  by  the  donor  having 
refused  to  act.  The  purpose  of  the  trust 
and  use  declared  was  to  invest  the  fund  and 
devote  the  income  to  the  support,  mainte- 
nance, education,  or  aid  to  that  end,  of  such 
indigent  orphan  children  under  the  age  of 
fourteen  years,  in  Rock  county,  Wisconsin, 
as  in  the  judgment  of  the  executors  niay  be 
most  needy  and  deserving.  "Vagueness," 
said  Mr.  Justice  Newman,  who  wrote  the  opin- 
ion, "in  some  respects,  is  essential  to  a  good 
gift  for  a  public  charity;"  and  further,  in 
effect,  courts  will  not  allow  such  a  trust  to 
fail  because  the  trustee  cannot  act,  or  refuses 
to  act,  or  the  objects  of  the  charity  are  un- 
certain. Courts  carry  out,  by  liberal  judi- 
cial rules  of  construction  applicable  to  such 
favored  donations,  the  intent  of  the  donor, 
by  supplying  a  trustee,  rather  than  that  the 
trust  fail ;  and  holding  that  the  power  of  se- 
lection of  immediate  beneficiaries,  and  of 
working  out  the  details  of  the  particular  pur- 
pose, generally  stated,  was  intended  to  be  a 
matter  of  administration  by  such  trustee; 
and  that,  according  to  the  judicial  policy, 
well  established,  charitable  bequests  are 
within  the  department  of  human  affairs 
where  the  method  adopted,  indicated,  should 
be  applied  rather  than  that  the  charitable 
design  of  the  donor  should  fail.  Ut  re^ 
magis  vol  eat  quam  pereat. 

The  most  recent  case  where  the  question 
under  consideration  was  referred  to  is  Ifo- 
Hugh  V.  McCole,  97  Wis.  166,  40  L.  R.  A. 
724,  72  N.  W.  631.  The  only  bequest  in  that 
case,  material  at  this  time,  was  one  to  the 
Roman  Catholic  bishop  of  the  diocese  of 
Green  Bay  to  be  used  for  masses  for  the  re- 
pose of  the  soul  of  the  testator  and  the  souls 
of  various  members  of  his  family.  It  is  suf- 
ficient to  harmonize  the  decision  condemning 
the  bequest,  with  Dodge  v.  Williams,  to  say 
that  it  was  considered  that  the  intent  was 
to  create  a  private  trust,  pure  and  simple, 
hence  that  it  was  invalid  for  want  of  certain 
beneficiaries  to  hold  the  equitable  interest, 
competent  to  enforce  the  trust.  True,  that 
does  not  appear  very  clearly  from  the  opin- 
ion, but  it  was  certainly  the  view  of  a  ma- 
jority of  those  who  participated  in  the  de- 
cision. It  must  be  admitted  that  the  opin- 
ion may  reasonably  be  read,  as  by  the  su* 
preme  court  of  Illinois  in  Eoeffer  v.  Clogan, 
171  111.  462,  40  L.  R.  A.  730,  49  N.  E.  527. 
as  supporting  the  doctrine  that  trusts  for 
charitable  uses  must  be  tested,  as  to  definite- 
ness,  the  same  as  private  trusts,  all  distinc- 
tions between  the  two  classes  of  trusts  hav- 
ing been  abolished  in  this  state.  It  was 
said  in  the  opinion,  speaking  of  all  the  trusts 
considered:  They  are  void  for  uncertainty 
and  wholly  incapable  of  being  executed  by  a 
court  of  equity  by  virtue  of  its  jurisdiction 
over  private  trusts.  Since  they  cannot  be  90 
executed  they  must  necessarily  fail.  It  will 
be  noted,  however,  that  the  precedent  cited 
for  condemning  the  trust  for  masses  treats 
such  a  trust  as  private.  Whether  such  a 
trust  is  private  or  charitable,  and  whether 
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void  if  of  the  fonner  class,  there  is  a  con- 
flict of  authorities ;  but  they  are  in  substan- 
tial harmony  in  support  of  such  a  trust  if 
held  public.  Schouler,  Petitioner ,  134  Mass. 
42C;  Fc8torazzi  v.  8i,  Joseph's  Catholic 
Church,  104  Ala.  327,  25  L.  R.  A.  360,  18  So. 
394;  Hoeffer  v.  Clogan,  171  111.  462,  40  L. 
R.  A.  730,  49  N.  E.  527 ;  Moran  v.  Moran, 
104  Iowa,  216,  39  L.  R.  A.  204,  73  N.  W.  617. 
In  the  Hoeffer  Case,  Mr.  Justice  Cartwright, 
who  delivered  the  opinion,  said:  The  rules 
of  law  which  would  invalidate  the  trust  as 
an  express  private  trust  do  not  affect  its  va- 
lidity, because  it  is  a  charitable  trust.  The 
equitable  jurisdiction  over  such  trusts  was 
not  derived  from  the  statute  of  Elizabeth, 
but  prior  to  and  independent  of  that  statute 
charities  were  sustained  irrespective  of  in- 
definiteness  of  beneficiaries  or  the  lack  of 
trustees,  or  the  fact  that  the  trustee  was  in- 
competent to  take.  More  need  not  be  said 
in  regard  to  McHugh  v.  McCole,  The  deci- 
sion, as  indicated,  was  placed  on  the  ground 
that  a  trust  for  masses  is  private.  So 
viewed,  the  decision  is  in  harmony  with 
podge  Y.  Williams,  and  whatever  was  said 
inconsistent  with  such  view  must  yield  to 
the  decision  itself  and  to  the  established  doc- 
trine of  this  state  distinguishing  trusts  for 
charitable  uses  from  private  trusts. 

Thus  we  have  seen  that,  with  a  single  ex- 
ception, the  decisions  of  this  court  from 
Dodge  v.  Williams  to  the  present  time,  are 
in  harmony,  and  it  must  be  held  that  such 
case  states  the  law  of  this  state  as  under- 
«tood  from  the  time  it  was  decided.  The 
single  break  in  the  line  of  decisions,  in  view 
of  the  quick  return  to  such  line,  should  not 
be  taken  as  a  considerate  change  of  judg- 
ment aa  to  the  law  at  any  time.  Dodge  v. 
^illiama,  and  the  cases  expressly  ruled  by 
it,  correctly  state  the  law  on  the  points  es- 
sential to  the  conclusion  here  reached,  and 
whatever  there  is  in  other  cases,  decisions, 
or  reasons  for  decisions,  inconsistent  there- 
with, must  yield  to  that  view. 

It  follows  that  indefiniteness  of  benefici- 
aries who  can  invoke  judicial  authority  to 
enforce  the  trust,  want  of  a  trustee  if  there 
be  a  trust  in  fact,  or  indefiniteness  in  de- 
tails of  the  particular  purpose  declared,  the 
general  limits  being  reasonably  ascertain- 
able, or  indefiniteness  of  mode  of  carrying 
out  the  particular  purpose,  does  not  mili- 
tate against  the  validity  of  a  trust  for  char- 
itable uses.  Given  a  trust,  with  or  without 
a  trustee,  a  particular  purpose — as  educa- 
tion, or  relief  of  the  poor,  as  distinguished 
from  a  bequest  to  charity  generally — and  a 
class  great  or  small,  and  without  regard  to 
location,  necessarily,  as  "worthy  indigent 
females,"  or  "indigent  young  men  studying 
for  the  ministry,"  or  "resident  poor,"  or 
''indigent  children  of  Rock  county,"  or  "the 
boys  and  girls  of  California"  (People  ex  rel. 
Ellen  V,  Cogs\ccll,  113  Cal.  129,  35  L.  R.  A. 
269,  45  Pac.  270),  and  we  have  a  good  trust 
for  charitable  uses.  The  court,  through  its 
strictly  judicial  power,  may  fill  the  office  of 
trustee  if  necessary,  the  trustee  can  select 
the  immediate  beneficiaries  or  objects  with- 
in the  designated  class  and  scheme;  he  can 
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determine  upon  the  details  necessary  to  ef- 
fect the  intention  of  the  donor  within  the 
general  limits  of  his  declared  purpose,  and 
execute  the  trust  accordingly;  and  the 
proper  public  agencies,  if  necessary,  can  in- 
voke judicial  power  to  enforce  such  execu- 
tion. At  no  step  is  the  court  required  to  ex- 
ercise cy  pr^s  power  in  the  sense  of  prerog- 
ative authority,  or  at  all,  except  as  the 
term  is  found  used  in  regard  to  those  liberal 
rules  of  judicial  construction  applied  by 
courts  of  equity  to  charitable  trusts,  well 
exemplified  m  Webster  v.  Morris,  for  deter- 
mining the  intent  of  a  donor  in  creating  a 
trust  for  a  designated  proper  charitable  pur- 
pose. Such  power,  in  the  sense  last  indi- 
cated, was  exercised  in  England  both  before 
and  since  the  statute  of  Elizabeth,  and  has 
been  exercised  in  this  country  since  the  Rev- 
olution, in  states  where  the  statute  of  Eliza- 
beth is  part  of  their  system  and  those  where 
it  is  not,  except  in  a  few  instances,  as  here- 
after indicated,  where  the  rejection  of  such 
statute  was  supposed  to  carry  with  it  the 
whole  common-law  system  of  trusts  upon  the 
erroneous  theory  that  the  one  depended  up- 
on the  other,  and  a  few  states  that  followed 
the  New  York  theory  that  the  statutes  of 
uses  and  trusts  and  of  perpetuities  abol- 
ished common-law  charitable  trusts. 

A  short  history  of  how  it  came  about  that 
the  two  confiicting  theories,  discussed  in  this 
opinion,  came  to  have  some  place  in  our  sys- 
tem, will  add  clearness  to  the  rule  adopted 
as  correct.  In  the  formative  state  of  the 
law  in  this  country  after  the  Revolution,  the 
common  law  of  England,  including  the  prin- 
ciples of  equity  as  there  recognized,  so  far 
as  adapted  to  our  customs,  circumstances, 
and  form  of  government,  was  accepted  as 
the  groundwork  of  an  American  system.  In 
that  we  inherited,  in  the  main,  the  common- 
law  system  of  trusts  for  charitable  uses. 
Two  controversies  early  commenced:  (1) 
As  to  whether  the  English  system  of  char- 
ities originated  with  and  was  dependent  up- 
on the  statute  of  43  Eliz.  chap.  4 ;  ( 2 )  wheth- 
er such  system  was  adapted  to  our  system  of 
civil  government  and  adopted.  The  varying 
conclusions  reached  as  to  such  controversies 
resulted  in  building  up  different  systems  in 
different  states,  according  to  tiieir  respec- 
tive judicial  determinations  in  regard  to  such 
controversies.  In  Massachusetts  and  some 
other  states,  the  first  controversy  named  was 
decided  in  the  negative,  and  the  second  in 
the  affirmative  as  regards  the  principles  of 
the  statute;  and  the  result  was  an  adoption, 
in  such  jurisdictions,  of  the  entire  common- 
law  system  of  charities,  barring  the  cy  pr^s 
feature  of  the  statute  of  Elizabeth,  not  ex- 
ercised by  courts  of  equity  before  the  stat- 
ute,— that  is,  the  prerogative  right  of  dispo- 
sal outside  of  the  declared  intent  of  the 
testator,  or  where  there  is  a  gift  to  charity 
generally  with  no  uses  specified  and  no  trust 
interposed  and  no  provision  made  for  ap- 
pointment, or  the  power  of  appointment  was 
delegated  to  particular  persons  who  died 
without  exercising  it.  Going  v.  Emery,  16 
Pick.  107,  26  Am.  Dec.  645;  Jackson  v/Phil- 
lips,  14  Allen,  539;  Heuser  v.  Harris,  42  111 
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425.  In  a  few  instances  the  statute  was  re- 
jected in  totoj  notably  in  Maryland,  the 
very  opposite  conclusions  being  reached  from 
those  in  the  Massachusetts  court.  That  iSj 
it  was  held  that  the  entire  common-law  sys- 
tem of  charities  originated  with  and  is  de- 
pendent upon  the  statute  of  Elizabeth;  that 
the  statute  is  not  adapted  to  this  country,  and 
that  a  court  of  equity  cannot  enforce  the  ex- 
ecution of  a  devise  or  bequest  to  charitable 
uses  unless  it  has  all  the  elements  of  certain- 
ty requisite  to  a  private  trust,  including  cer- 
tainty of  beneficiaries  to  hold  the  equitable 
title  corresponding  to  the  legal  title  vested 
in  the  devisees  or  legatees.  Daskiell  v.  Atty. 
Gen.  5  Harr.  &  J.  392,  9  Am.  Dec.  572; 
Needles  v.  Martin,  33  Md.  609.  That  was 
based  on  an  early  adjudication  by  the  Su- 
preme Ck)urt  of  the  United  States  which  was 
overruled  after  the  Maryland  system  was 
too  firmly  established  to  be  changed  without 
unduly  disturbing  property  rights.  The  ben- 
eficiaries, it  Was  held,  must  be  sufficiently 
definite  to  be  recognized  by  the  court  as  en- 
titled to  enforce  t£e  trust  after  the  manner 
of  private  trusts,  the  following  designations 
of  beneficiaries  being  held  fatally  defective: 
**The  education  of  free  colored  persons  in  the 
eity  of  Baltimore;"  Resident  indigent  and 
necessitous  poor  persons  of  the  twelfth  ward 
of  the  city  of  Baltimore.  Barnum  v.  Balti- 
more, C2  Md.  275,  50  Am.  Rep.  219.  In  Phit- 
adclphia  Baptist  Asso,  v.  Hart,  4  Wheat.  1, 
4  L.  ed.  499,  opinion  by  Chief  Justice  Mar- 
shall, decicfed  in  1819,  the  law  was  laid  down 
on  the  lines  followed  by  the  Maryland  court 
four  years  later,  as  above  indicated,  the 
ground  of  the  decision  being  that  the  English 
system  of  charities  originated  with,  and  is 
wholly  dependent  upon,  the  statute  of  43 
Eliz.  chap.  4.  In  the  famous  Cfirard  Will 
Case,  2  How.  127,  11  L.  ed.  205,  in  which  Mr. 
Binney  appeared  on  the  one  side  and  Mr. 
Webster  pn  the  other,  and  the  opinion  was 
delivered  by  Mr.  Justice  Story,  in  one  of  the 
most  exhaustive  treatments  of  the  question 
ever  given  to  a  subject  in  that  great  court, 
Philadelphia  Baptist  Asso,  v.  Hart,  was 
overruled,  and  it  was  held  that  the  common- 
law  system  of  charities  did  not  originate 
with,  nor  was  it  dependent  upon,  the  statute 
of  Elizabeth.  Speaking  of  some  forty  Eng- 
lish authorities  examined,  Mr.  Justice  Story 
said:  They  show  that  trusts  for  charitable 
uses  were  known  and  enforced  in  courts  of 
equity  through  their  strictly  judicial  pow- 
ers long  before  the  statute  of  Elizabeth  in 
cases  where  there  was  indefiniteness  as  to 
beneficiaries,  where  the  charity  itself  was 
uncertain,  where  there  was  no  trustee  ap- 
pointed, or  the  trustee  was  not  competent  to 
take.  That  view  of  the  law  was  adopted  and 
has  since  been  adhered  to  by  the  Federal 
court.  Perin  v.  Carey,  24  How.  466,  16  L. 
ed.  701 ;  Kain  v.  Qihhoney,  101  U.  S.  362,  26 
L.  ed.  813.  It  was  adopted  in  many  of  the 
states  before  the  law  was  settled  as  above, 
and  by  all,  afterwards,  where  the  question 
was  open  for  discussion  as  to  trusts  speci- 
fying in  general  language  the  kind  of  charit- 
able work  to  be  done. 

In  New  York  the  situation  at  the  start 
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was  complicated  by  the  fact  that  in  1788  a 
law  was  passed  repealing  the  statute  of  Eliz- 
abeth. Laws  1788,  chap.  46,  §  37.  It  was 
claimed  that  when  that  circumstance  oc- 
curred it  was  commonly  understood  that  the 
English  system  of  charities  was  dependent 
on  the  statute  of  Elizabeth,  hence  that  its 
repeal  should  be  held  to  show  a  legislative 
intent  to  abolish  the  whole  common-law  sys- 
tem of  charities.  The  contrary,  however, 
prevailed,  the  law  being  settled  substantially 
as  afterwards  laid  down  in  the  Qirard  Will 
Case,  M'Cartec  v.  Orpha/n  Asylum  8oc.  9 
Cow.  4?7.  Then  came  the  statutes  of  1829, 
of  perpetuities  and  of  uses  and  trusts.  The 
controversy  soon  arose,  thereafter,  as  to 
whether  the  legislative  intent,  by  the  general 
language  of  those  statutes,  was  to  abolish 
trusts  for  charitable  uses.  The  situation  at 
this  point  may  be  best  illustrated  by  quoting 
from  the  opinion  of  Chancellor  Sandford  iu 
Shotwell  V.  Mott,  2  Sandf.  Ch.  46:  'We  in- 
herited from  our  mother  country  the  law  of 
charitable  uses,  with  the  blessed  spirit  that 
gave  rise  to  it."  "Did  the  Revised  Statutes 
intend  to  cut  off  gifts  and  devises  to  char- 
itable uses  for  all  time  to  come?  For  if  the 
article  *0f  Uses  and  Trusts*  applies  to  char- 
itable uses,  that  must  have  been  the  inten- 
tion in  respect  of  all  s%ve  devises  to  corpora- 
tions directly  for  their  own  use.  The  propo- 
sition is  startling  and  of  vast  importance. 
And  I  presume  every  one  on  first  hearing  it 
will  declare  that  it  is  impossible;  that  no 
legislature  in  the  nineteenth  century  could 
have  intended  such  a  result."  By  analogy  to 
the  common-law  policy  regarding  charitable 
uses,  and  authorities,  to  the  effect  that  stat- 
utes in  general  language  in  England  had 
been  uniformly  construed  there  as  not  affect- 
ing public  trusts,  a  conclusion  was  reached 
that  the  New  York  statutes  were  but  re-enact- 
ments of  the  common  law,  and  were  not  in- 
tended, said  the  chancellor,  "to  affect  charit- 
able uses  or  public  trusts,  which  spring  frona 
benevolent  instead  of  interested  motives, 
and  are  for  the  benefit  of  classes  of  people 
not  personally  known  to  the  benefactor,  not 
for  the  pecuniary  advantage  of  a  designated 
individual."  Such  was  the  situation  when 
this  state  was  admitted  into  the  Union  and 
the  statutes  of  perpetuities  and  of  uses  and 
trusts  were  adopted  substantially  as  they 
now  exist,  in  all  essential  particulars  copied 
from  those  of  New  York, — except  that  per- 
sonal property  was  omitted  from  the  statute 
of  perpetuities.  In  Williams  v.  Williams,  8 
N.  Y.  525,  decided  in  1853,  the  law  as  laid 
down  by  Chancellor  Sanford,  and  in  the 
Qirard  Will  Case,  was  examined  and  adopted 
as  the  law  of  New  York,  in  an  opinion  by  Mr. 
Justice  Denio,  which  for  depth  of  research, 
leaves  little  room,  if  any,  for  discussion.  A 
few  years  later  in  Otoens  v.  Missionary  Soc, 
of  M.  E.  Church,  14  N.  Y.  380,  67  Am.  Dec. 
IGO,  the  soundness  of  Williams  v.  Williams 
was  called  in  question.  From  that  time  on 
there  was. a  "judicial  struggle"  over  the  sub- 
ject for  a  period  of  some  twenty  years.  It 
did  not  wholly  end  with  Levy  v.  Levy,  33  N. 
Y.  97,  decided  in  1865,  which  placed  public 
trusts  on  the  same  basis  as  private  ^usta. 
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orerraling  WiUiania  v.  Williama.  The  con- 
troTeray  thereafter  definitely  reached  this 
court  in  Ruth  v.  Oherhrunner  and  Heiss  v. 
Murphey,  where  Levy  v.  Levy  was  followed. 
Thereafter  a  similar  decision  was  made  in 
Michigan  {First  Soc.  of  M.  E.  Church  v. 
Clark,  41  Mich.  730,  3  N.  W.  207),  on  the 
s^en^i  of  Ruth  v.  Oherhrunner  and  the 
New  York  authorities,  rejected  as  not  con- 
trolling in  Dodge  v.  Williama,  which  had 
been  decided  but  not  published.  The  dispute 
in  New  York  may  be  said  to  have  ended  in 
1873,  when  in  Eolmea  v.  Mead,  52  N.  Y.  332, 
the  law  was  declared  settled  on  the  lines  of 
Let}y  V.  Levy  and  Baacom  v.  Alhertaon,  34  N. 
Y.  584,  the  court  saying,  substantially,  that 
the  statute  must  be  held  to  have  abolished 
all  uses  and  trusts  except  those  particularly 
named  therein,  leaving  the  court  no  discre- 
tion to  support  a  charit&ble  trust  having  no 
certain  beneficiaries  competent  to  hold  the 
equitable  title  and  to  enforce  the  trust  The 
Tilden  Will  Case  i  1891 )  130  N.  Y.  29,  14  L. 
K.  A.  33,  28  N.  E.  880,  developed  so  fully 
the  mischiefs  of  the  system  that  had  been  con- 
structed on  the  ruins  of  Williams  v.  Wil- 
liams, that  in  1893,  by  chapter  701  of  the 
Laws  of  that  year,  the  former  doctrine  was 
in  effect  restored.  So  it  will  be  seen  that,  so 
far  as  this  court  departed  from  the  true  line, 
there  was  a  quick  return,  while  the  depar- 
ture was  so  long  continued  in  New  York  that 
it  required  a  l^islative  enactment  to  remedy 
the  difficulty. 

Before  applying  to  this  case  the  principles 
above  indicated  to  be  the  law,  a  suggestion 
should  be  considered  as  regards  whether  the 
promotion  of  temperance  is  a  proper  subject 
ioT  a  charitable  trust,  a  question  on  that 
point  having  been  raised  by  respondents' 
counseL  A  general  statement  of  the  essen- 
tials of  a  charity,  as  regards  the  character 
of  the  work  t&  be  performed,  will  substan- 
tially solve  the  question.  It  includes  every- 
thing that  is  within  the  letter  and  spirit  of 
the  statute  of  Elizabeth,  considering  such 
spirit  to  be  broad  enough  to  include  what- 
ever will  promote,  in  a  legitimate  way,  the 
comfort,  happiness,  and  improvement  of  an 
indefinite  number  of  persons.  To  that  ex- 
tent such  statute  is  generally  held  to  be  a 
part  of  the  common  law  of  states  even  that 
reject  all  the  other  features  of  it.  To  men- 
tion the  particular  objects  of  charity  named 
in  the  English  statute  would  serve  no  prac- 
tK»l  purpose,  so  that  is  omitted.  The  gen- 
eral scope  of  the  statute,  considering  its  let- 
ter and  spirit,  as  before  indicated,  has  been 
judicially  stated  by  judges  of  great  learning, 
whose  statements  have  come  to  be  referred 
to  generally  in  judicial  opinions  as  the  true 
test  rather  than  the  statute  itself.  The  most 
familiar  judicial  statement  of  the  law,  as 
recognized  by  the  courts,  is  known  as  Gray's 
rule,  aiid  is  found  in  Jackson  v.  Phillips,  14 
Allen,  639,  where  the  bequest  under  consid- 
eration was  for  the  benefit  of  fugitive  slaves, 
an  object  quite  remote  from  any  specifically 
mentioned  in  the  English  statute.  It  was 
kdd,  nevertheless,  to  be  within  the  spirit  of 
the  statute.  After  discussing  various  views 
of  the  term  "charity"  as  applied  to  charit- 
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able  trusts.  Justice  Gray  said:  "A  charity, 
in  the  legal  sense,  may  be  more  fully  defined 
as  a  gift,  to  be  applied  consistently  with  ex- 
isting laws,  for  the  benefit  of  an  indefinite 
number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  edu- 
cation or  religion,  by  relieving  their  bodies 
from  disease,  suffering,  or  constraint,  by  as- 
sisting them  to  establish  themselves  in  life, 
or  by  erecting  or  maintaining  public  build- 
ings or  works,  or  otherwise  lessening  the  bur- 
dens of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to 
show  that  it  is  charitable  in  its  nature."  An- 
other definition  often  quoted  was  given  by 
Mr.  Binney  in  the  Oirard  Will  Case,  2  How. 
127,  11  L.  ed.  205.  It  is  as  follows:  "What- 
ever is  given  for  the  love  of  God  or  for  the 
love  of  your  neighbor  in  the  catholic  and  uni- 
versal sense — given  from  these  motives  and 
to  these  ends — free  from  the  stain  or  taint 
of  every  consideration  that  is  personal,  pri- 
vate, or  selfish."  Perhaps  a  more  concise, 
comprehensive,  and  practical  definition  is 
that  found  in  Missouri  Historical  Soc.  v. 
Academy  of  Science,  94  Mo.  469,  8  S.  W.  346, 
as  follows :  "Any  gift,  not  inconsistent  with 
existing  laws,  which  is  promotive  of  science 
or  tends  to  the  education,  enlightenment, 
benefit,  or  amelioration  of  the  condition  of 
mankind,  or  the  diffusion  of  useful  knowl- 
edge, or  is  for  the  public  convenience,  is  a 
charity  within  the  meaning  of  the  author- 
ities," whether  so  denominated  in  the  in- 
stnunent  which  evidences  the  gift  or  not. 
Another  rule,  capable  of  being  understood 
and  applied  by  any  person  of  ordinary  un- 
derstanding, was  given  by  Lord  Camden  in 
Jones  V.  Williums,  2  Ambl.  652,  and  approved 
by  the  Supreme  Court  of  the  United  States 
in  Pej-in  v.  Carey,  24  How.  465,  16  L.  ed.  701, 
as  follows:  "A  gift  to  a  general  public  use, 
which  extends  to  the  rich  as  well  as  the 
poor."  The  theory  of  that  is  that  the  im- 
mediate persons  benefited  may  be  of  a  par- 
ticular class,  and  yet  if  the  use  is  public  in 
the  sense  that  it  promotes  the  general  wel- 
fare in  some  way,  it  has  the  essentials  of  a 
charity. 

The  rules  above  given  are  sufficiently  com- 
prehensive to  render  search  for  precedents, 
where  the  promotion  of  temperance  has  been 
considered  charitable  work,  unnecessary, 
though  it  may  be  noted  that  in  Saltonstall 
V.  Sanders,  11  Allen,  446,  a  gift  to  a  trustee 
to  promote,  or  in  aid  of,  objects  and  pur- 
poses of  temperance,  was  held  to  be  a  good 
charitable  trust. 

Great  and  fatal  indefiniteness  is  suggest- 
ed in  regard  to  the  meaning  of  the  term  it- 
self, "temperance  work  in  the  city  of  Mil- 
waukee," as  used  by  the  donor.  To  refer  to 
dictionaries  for  definitions,  and  display  a 
number  of  meanings  that  might  be  read 
out  of  the  term,  would  only  tend  to  obscure 
that  which  is  plain.  In  the  light  of  the  facts, 
the  term  means,  obviously,  work  to  prevent, 
so  far  as  practicable,  the  use  of  intoxicating 
liquors.  If  there  were  any  doubt  about  that, 
the  character  of  the  work  pursued  by  the  or- 
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ganization  selected  to  receive  special  aid 
from  the  trust  fund  would  readily  solve  it. 
Further  uncertainty  in  the  scheme  is  sug- 
gested in  that  the  trustees  are  directed  to 
expend  the  greater  part  of  the  fund  for  the 
benefit  of  the  two  corporations  named,  and 
upon  the  happening  of  a  specified  contin- 
gency, namely,  the  determination  of  either 
corporation  to  build  a  building  to  use  the 
funds  then  remaining  to  that  end.  No  diffi- 
culty is  discovered  in  any  of  these  matters. 
They  are  uncertainties  of  a  character  com- 
monly found  in  charitable  trusts.  They  are 
easily  within  the  discretionary  power  of  the 
trustees  to  solve  within  such  limits  as  the 
court  may  define,  if  necessary,  by  judicial 
construction.  They  are  matters  of  detail 
much  more  easy  of  determination  than  how 
to  preserve  a  trust  fund  left  to  establish  a 
school  "for  the  education  of  "young  men  In 
the  useful  arts"  on  the  contingency  of  its  be- 
ing insufficient  for  that  purpose,  in  case  the 
contingency  never  happens;  or  what  poor 
are  to  be  benefited  and  the  nature  of  it,  in 
the  bequest  for  the  relief  of  the  resident 
poor,  fo«md  to  be  free  from  diflSculty  in 
Webster  V.  Morris. 

There  is  little  left  that  need  be  said  in 
drawing. a  correct  conclusion  from  the  fore- 
going, as  to  whether  the  trust  in  question 
is  valid.  As  before  indicated,  the  vital  ques- 
tion involved  is :  Whether  charitable  trusts, 
as  distinguished  from  private  trusts,  have 
been  abolished  in  this  state,  leaving  only  the 
latter  as  regards  the  essentials  of  certainty 
and  rules  of  construction  applicable;  that 
is,  whether  the  New  York  doctrine,  adopted 
in  the  opinions  in  Ruth  v.  Oherhrunner  and 
Eeiss  V.  Murphey,  or  the  decision  and  opin- 
ion in  Dodge  v.  Williams  is  to  prevail.  The 
concrlusion  reached  is  in  favor  of  the  latter. 
No  other  can  be  reached  without  overruling 
the  entire  judicial  system  based  on  the  doc- 
trine there  adopted  and  here  affirmed.  The 
degree  of  certainty  that  such  doctrine  re- 
quires is  correctly  stated  in  Webster  v.  Mor- 
ris and  often  since  affirmed,  as  we  have 
seen.  That  is:  "The  scheme  of  charity  must 
be  sufficiently  indicated,  or  a  method  pro- 
vided whereby  it  may  be  ascertained  and  its 
object  made  sufficiently  certain  to  enable  the 
court  to  enforce  the  execution  of  the  trust 
according  to  such  scheme  and  for  such  ob- 
ject. It  must  be  of  such  a  tangible  nature 
that  the  court  can  deal  with  it.  .  .  .  The 
mere  direction  to  expend  money  *for  char- 
itable purposes'  at  large  is  too  indefinite  and 
uncertain  to  be  so  carried  into  execution." 
66  Wis.  391,  57  Am.  Rep.  278.  28  N.  W.  363. 
In  order  not  to  depart  from  the  correct  line, 
however,  the  rule  must  be  considered,  not 
with  reference  to  the  statutory  rule  of  cer- 
tainty (Rev.  Stat.  §  2081),  or  that  which 
is  required  in  regard  to  private  trusts,  as 
indicated  in  Ruth  v.  Oberbrunner,  and  per- 
haps in  McHugh  v.  McCole,  but  with  refer- 
ence to  those  liberal  rules  for  judicial  con- 
struction applicable  to  charitable  trusts. 

It  should  be  noted  in  passing,  that  the  rule 
above  discussed,  as  indicated  in  the  opinion 
where  it  was  first  pronounced,  is  based  on 
the  text  in  2  Redf.  Wills,  409,  subds.  2-4; 
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Id.  505,  subd.  16,— treating  of  the  anbject 
of  certainty  re<]^uired  in  private  trusts.  The 
rule,  however,  is  well  adapted  to  charities, 
keeping  in  mind  those  judicial  rules  of  con- 
struction mentioned,  applicable  to  charitable 
trusts  and  the  essentials  of  private  trust 
not  material  to  a  trust  for  charitable 
uses.  That  is,  that  certainty  of  beneficiaries 
holding  the  equitable  title,  who  can  enforce 
the  trust,  sometimes  dwelt  upon,  is  incon- 
sistent with  a  public  trust.  The  court  in 
pronouncing  the  rule  clearly  indicated  that 
it  should  be  applied,  having  in  view  the  con- 
siderations mentioned,  by  adding  the  ex- 
planatory sentence,  to  the  idea  deduced  from 
the  text  of  Redfield  on  Private  Trusts,  viz. : 
"The  mere  direction  to  expend  money  for 
charitable  purposes  at  large  is  too  indefin- 
ite and  uncertain  to  be  carried  into  execu- 
tion under  the  rules  of  this  court  in  the  cases 
cited,"  referring  to  Dodge  v.  Williams  as  tbe 
last  of  such  cases,  limiting  certainty  in  char- 
itable trusts.  If  it  were  intended  by  the  rule 
to  mark  the  limitation  of  indefiniteness  per- 
mitted in  private  trusts,  the  explanatory 
sentence  would  not  have  been  used,  which 
accurately  marks  the  limitation  applied  gen- 
erally to  trusts  for  charitable  uses, — ^that 
corresponding  to  the  division  between  judi- 
cial and  prerogative  power.  So  the  rule  in 
the  Webster  Case  merely  excludes  the  exer- 
cise of  cy  pr^  power  strictly  so  called,  that 
is,  as  understood  by  the  English  court,  the 
power  (as  said  by  Lord  Alvaney,  in  Atty. 
Gen.  V.  Boultbeet  2  Ves.  Jr.  380,  and  by  Lord 
Eldon,  in  substance,  in  Mills  v.  Fanner ,  19 
Ves.  Jr.  485,  and  approved  by  the  master  of 
the  rolls  in  Cherry  v.  Mott,  1  Myl.  &  C.  123), 
where  execution  of  the  donor's  purpose  liter- 
ally is  impossible,  to  execute  it  otherwise, 
consistent  with  the  general  intention,  so  as 
to  execute  it  in  substance,  though  not  in 
mode,  considering  charity  asHhe  legatee  and 
mere  mode  of  execution  not  of  the  substance 
of  the  donation. 

It  is  not  considered  that  anything  new  for 
this  state  has  been  decided  in  this  case,  or 
that  there  has  been  any  departure  from  the 
law  as  heretofore  established  and  as  the  same 
has  existed  for  a  period  so  long  as  to  be- 
come a  rule  of  property  that  should  not  be 
disturbed.  If  there  were  any  leaning  to- 
wards a  change  in  equity  power,  as  to  char- 
itable trusts,  but  there  is  none,  it  would  nat- 
urally be  towards  enlarging  rather  than  re- 
stricting it.  As  said  by  the  learned  chief 
justice  in  the  case  here  so  often  referred  to: 
"From  time  immemorial,  the  general  in- 
clination of  courts  of  equity  had^  been  the 
other  way.  'Charity  in  thought,  speech,  and 
deed  challenges  the  admiration  and  afifection 
of  mankind.  Christianity  teaches  it  as  its 
crowning  grace  and  glory.* "  Dodge  v.  Wih 
liamsy  46  Wis.  91,  1  N.  W.  92,  50  N.  W.  1104. 
Donations  in  trust  to  that  end,  it  is  said, 
should  not  be  declared  void  if  they  can  by 
any  possibility,  consistent  with  law,  be  con- 
sidered as  good.  So  courts  of  equity  go  to 
the  length  of  their  judicial  power  rather 
than  that  such  a  trust  should  fail,  applying 
the  maxim,  Ut  res  magis  valeat  quam  per^ 
eat. 
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That  pari  of  the  judgment  appealed  from 
ly  George  Henry  Andrews  and  William  An- 
dreve  ie  reversed. 

On  the  appeal  of  the  emecutrim  and  trus- 
tees the  judgment  is  reversed.  Costs  will  be 
allowed  in  favor  of  the  executrix  and  the 
trustees  on  their  appeal  against  their  oode- 
fendants,  George  Henry  and  William  An- 
drews, and4>laintiff8.  Costs  will  be  allowed 
to  George  Henry  and  William  Andrews  on 
their  appeal  against  the  plaintiffs.  The 
cause  is  remanded  for  further  proceedings 
in  aceordanoe  with  this  opinion. 


Caaaodmy^  Ch.  J.,  dissenting: 
I  muat  respectfully  dissent  in  this  case. 
In  doing  so  I  must  acknowledge  that  I  am' 
not  certain  that  I  fully  comprehend    just 
what  general  propositions  have,    and    just 
what  general  propositions  have  not,  been  de- 
termined in  this  case.    Nor  am  I  certain  as 
to  how  many  of  tiie  former  decisions  of  this 
court  have  been  in  part  overruled,  doubted, 
questioned,  or  distinguished,  notwithstanding 
the  statement  near  the  close  of  the  opinion 
filed,  to  the  effect  that  nothing  "new  for  this 
state  has  been  decided  in  this  case,''  and  that 
there  has  been  no  "departure  from  the  law 
heretofore  decided."     The  general  rule  un- 
doubtedly is  that  a  decision  of  any  court 
**Dot  in  harmony  with  some  of  its  previous 
decisions  has  the  effect  to  overrule  those  with 
which  it  is  in  conflict^  whether  mentioned 
and  commented  on  or  not."    Asher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Kep.  2A\,  9  Sup.  Ct.  Rep.  1.    But  it  is  also  a 
weh-recognized  general  rule  "that  the  posi- 
tiTe  authority  of  a  decision  is  coextensive 
only  with  the  facts  on  which  it  is  made." 
Chief  Justice  Marshall,   in   Ogden  v.  Saun- 
ders, 12  Wheat.  333,  6  L.  ed.  606;  Evans  v. 
Virgin,  72  Wis.  427,  39  N.  W.  864.    I  have 
no  purpose  here  of   discussing   any   of   the 
propositions  involved  in    this    case, — ^much 
less  those  considered  in  the  opinion  filed,  and 
which,  m  my  judgment,  are  not  involved  in 
this  case.    I  merely  state  my  position  in  or- 
der to  show  the  limit  of  my  responsibility. 
I  do  not  understand  that  the    question    of 
perpetuities  is  involved  in  the  case,  or  sug- 
gested by  anything  in  the  record.    The  trus- 
tees were  commanded  to  expend  all    funds 
within  five  years.    I  concur  in  some  of  the 
eonelusions  reached  by  the  court.     The  di- 
rection in  the  will  to  convert  real  estate  into 
personalty  is  clearly  mandatory,  and,  under 
the  repeated  decisions  of  this  court,  the  real 
estate  must  be  regarded  as  personal  prop- 
erty.   Ford  V.  Fordy  70  Wis.  46-48,  33  N.  W. 
1H8.  and  cases  there  cited.  The  clause  in  the 
will  giving  the  greater  portion  of  such  trust 
funds   for   the   benefit   of    Crystal    Spring 
liodge,  I.  0.  G.  T.,  and  the  Woman's  Chris- 
tian Temperance    Union    of    Milwaukee,    I 
think  may  be  sustained,  as    they   are   both 
found  by  the  court  to  be  existing  corpora- 
tions under  the  laws  of  this  state.    True,  the 
findings  leave  the  inference  that  one  of  them 
ii  a  mere  de  facto  corporation.    This  court 
has  gone  so  far,  however,  as  to  sustain  be- 
quests to  a  corporation  not  in  existence  at 
the  death  of  the  testator,  but  to  be  subse- 
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quently    incorporated    and    organized.      Re 
Taylor  Orphan  Asylum,  36  Wis.  534 ;  Dodge 
V.  Williams,  46  Wis.  100-102,  1  N.  W.  92, 
50  N.  W.  1103;  Qould  v.  Taylor  Orphan  Asy- 
lum, 46  Wis.  106,  50  N.  W.  422 ;  Webster  v. 
Morris,  66  Wis.  394^397,  67  Am.  Rep.  278, 
28  N.  W.  353.    Those  cases,  or  some  of  them, 
might  have  been  decided  differently  in  the 
absence   of  any   direction   to  establish  such 
contemplated  corporation.  The  corporations, 
in  the  case  at  bar,  were  to  have  at  least  one 
half  of  three  fourths  of  the  net  proceeds  of 
the  estate,  and  more,  if  not  all,  in  case  either 
of  such  corporations  should  erect  the  build- 
ing therein  mentioned.    But  the  balance  of 
such  net  proceeds,  if  any,  was  to  be  "used 
and  expended"  by  the  trustees  "in  temper- 
ance work  in  said  city  of  Milwaukee,  as  their 
best  judgment  shall  dictate."    In  my  judg- 
ment such  mere  direction  to  use  and  expend 
money  in  temperance  work,  like  a  mere  di- 
rection to  expend  money  "for  charitable  pur- 
poses," at  large,  is  too  indefinite  and  uncer- 
tain to  be  carried  into  execution  under  the 
repeated  rulings  of  this  court,  dted  in  the 
opinion  filed,  and  under  the  rulings  of  nu- 
merous other  courts,  some  of  which  are  cited 
in  the  opinion  filed.    Of  course,  I  do  not  re- 
fer to  English  decisiona  based  on  the  statute 
of  43  Eliz.  chap.  4  (2  Stat.  708),  nor  to  de- 
cisions  from  states  which  have  adopted,  in 
substance  or  in  fact,  that  statute.  This  court 
has  repeatedly  held,  in  the  cases  cited  in  the 
opinion  filed,  that  that  statute  was  not  in 
force  in  this  state.    "By  that  statute  it  was 
made  lawful    for   the    *lord    chancellor,    as 
keeper  of  the  great  seal,    ...    to  author- 
ize four   or   more   persons,'  in  case  of  such 
general  bequest,  to  devise  and  carry  into  ex- 
ecution a  charitable  scheme  of  the  character 
indicated   in   the   act."    Webster  v.  Morris, 
66  Wis.  391.  28  N.  W.  363.     "That  was  a 
prerogative  power  exercised   by  the   keeper 
of  the  great  seal  as  tne  representative  of  the 
King,  and  not  by  him  sitting  merely  as  chan- 
cellor."   Ibid.    But  the  courts  of  this  state, 
as  held  in  the  cases  referred  to  in  the  opin- 
ion filed,  have  no  such  prerogative  jurisdic- 
tion, but  "only  a  strictly  judicial  power." 
Ibid.    Of  course,  all  judicial  powers  which 
existed  before  the  enactment  of  that  statute 
necessarily  existed  outside  of    the    statute, 
and  hence  are  no  part  of  the  statute.    That 
statute  was  for  the  very  purpose  of  enabling 
the  chancellor,  not  as  a  judge,  but  as  the  rep- 
resentative of  the  Crown,  to  devise  a  scheme 
to  carry  out  any  of  the  numerous  general 
purposes  mentioned  in  the  act  (of  which  tem- 
perance is  not  one),  for  and  in  the  place  of 
the  testator ;  that  is  to  say,  to  make  a  com- 
plete disposition  of  his  property,  which  the 
testator  had  failed   to   make.     In  Dodge  v. 
Williams,  46  Wis.  90,  50  N.  W.  1104,  Chief 
Justice  Ryan  quoted  from  Chief  Justice  Gib- 
son this  sentence:   "Every  sane  man  must  be 
allowed  to  make  his  own  contract  as  well  as 
his  own  will."  He  then  added:     "That  great 
jurist  plainly  suggests  that  courts  have  no 
more  authority  U)  make  wills  for  the  dead, 
than  contracts  for  the  living,  according  to 
judicial   notions  of  fitness  and  propriety." 
Ibid.    The  testatrix,  in  the  clause  of  her  wil] 
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in  question,  directed  the  money  to  be  ex- 
pended in  temperance  work;  but  no  refer- 
ence is  made  as  to  how  or  in  what  manner 
it  was  to  be  BO  expended,  or  to  whom  paid, 
or  who  should  be  the  beneficiaries.  I];l  other 
words,  and  with  the  construction  placed  up- 
on it  by  my  brethren,  it  authorizes  the  trus- 
tees to  make  a  will  for  the  deceased  which 
she  failed  to  make  for  herself.  This,  in  my 
judgment,  is  a  wide  departure  from  the  prin- 
ciples of  law  which  have  long  been  estab- 
lished in  this  and  other  courts  where  the  oy 
prds  doctrine  under  the  English  statute  men- 
tioned is  not  in  force.  That  doctrine,  as  I 
understand  it,  allowed  the  representatives 
of  the  Crown,  under  the  act  of  Parliament 
mentioned,  to  substitute  what,  in  their  judg- 
ment, was  practically  the  nearest  to  what 
was  supposed  to  be  intended  by  the  testator, 
but  what  he  in  fact  had  failed  to  express. 
Even  in  England,  where  that  doctrine,  and 
that  statute  have  been  in  force  for  three  hun- 
dred years,  it  has  been  held  that  a  bequest 
to  the  bishop  of  Durham,  his  executors,  etc., 
upon  trust  to  pay  the  debts  of  the  testatrix, 
and  legacies,  etc.,  and  "to  dispose  of  the  ul- 
timate residue  to  such  objects  of  benevolence 
and  liberality  as  the  bishop  of  Durham  in 
his  own  discretion  should  most  approve  of," 
and  then  appointed  the  bishop  her  sole  ex- 
ecutor, was  void,  because  it  was  not  within 
the  terms  of  the  statute  ©f  Elizabeth.  Mor- 
ice  V.  Durham,  9  Ves.  Jr.  399.  In  that  ease 
that  eminent  master  of  the  rolls.  Sir  Wil- 
liam Grant,  said:  "If  there  be  a  dear  trust, 
but  for  uncertain  objects,  the  property  that 
is  the  subject  of  the  trust  is  undisposed  of; 
and  the  benefit  of  such  trust  must  result  to 
those  to  whom  the  law  gives  the  ownership 
in  default  of  disposition  by  the  former  own- 
er. But  this  doctrine  does  not  hold  good 
with  regard  to  trusts  for  charity.  Every 
other  trust  must  have  a  definite  object. 
There  must  be  somebody  in  whose  favor  the 
court  can  decree  performance.  .  .  .  Then 
is  this  a  trust  for  charity?  Do  purposes  of 
liberality  and  benevolence  mean  the  same  as 
objects  of  charity?  That  word,  in  its  widest 
sense,  denotes  all  the  good  affections  men 
ought  to  bear  towards  each  other,:  in  its  most 
restrietpd  and  common  Ffense.  relief  of  the 
poor.  In  neither  of  these  senses  is  it  em- 
ployed in  tl\is  court.  Here  its  signification 
is  derived  chiefly  from  that  statute  of  Eliza- 
beth. Those  purposes  are  considered  chari- 
table which  that  statute  enumerates,  or 
which  by  analogies  are  deemed  within  its 
spirit  and  intendment;  and  to  some  such 
purpose  every  bequest  to  charity  generally 
shall  be  applied.  But  it  is  clear,  liberality 
and  benevolence  can  find  numberless  objects 
not  included  in  that  statute,  in  the  largest 
construction  of  it'.  ...  By  what  rule  of 
construction  could  it  be  said  all  objects  of 
liberality  and  benevolence  are  excluded 
which  do  not  fall  within  the  statute  of  Eliza- 
beth? The  question  is  not  whether  he  may 
not  apply  it  upon  purposes  strictly  char- 
itable, but  whether  he  is  bound  so  to  apply 
it?  I  am  not  aware  of  any  case  in  which  the 
bequest  has  been  held  charitable  where  the 
testator  has  not  either  used  that  word  to  de- 
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note  his  general  purpose,  or  specified  some 
particular  purpose  which  this  court  has  de- 
termined to  be  charitable  in  its  nature."  9 
Ves.  Jr.  405«  406.  So  the  trust  in  that  case 
was  held  void  for  uncertainty,  because 
"benevolence  and  liberality"  were  not  men- 
tioned in,  and  hence  not  supported  by,  43 
Eliz.  chap.  4.  Neither  is  temperance  nor 
temperance  work  mentioned  in  that  statute, 
and  yet  it  is  as  general  and  indefinite  as 
"benevolence  and  liberality."  Besides,  it 
opens  the  door  for  the  dissipation  of  the  es- 
tates of  persons  who  have  no  definite  con- 
ception of  what  disposition  they  would  make 
of  their  property,  and  so  leave  their  property 
to  be  disposed  of  by  their  trustees  after  hav- 
ing expressed  a  general  purpose  or  object  of 
the  bequest. 


Ada  L.  SLOCUM,  Appt., 

V. 

Dan  HEAD  et  al.,  Respta, 
(103  Wis.  431.) 

1.  Incorporation  cannot  be  effected  by 

filing  the  origSual  article  signed  by  the  in- 
corporators but  not  acknowledged,  where  the 
statute  requires  the  filing  of  a  copy  of  the 
original,  verified  as  a  true  copy  by  two  of  the 
signers. 

2.  Persons  urtao  In  arood  faith  file  thie 
orlirlnal  articles  to  effect  incorporation. 
Instead  of  an  authenticated  copy  as  required 
by  statute,  and  organize  as  such,  may  have 
the  rights  of  a  corporation  as  to  all  perBons 
with  whom  their  dealings  are  mutually  nn- 
derstood  to  be  in  that  capacity. 

3.  Whetlter  or  not  dealinir*  ivltli  per- 
sons who  have  ineffectually  attempted  to 
form  a  corporation  are  with  the  corporation 
or  with  the  individuals  is  a  question  for  the 
jury, 

.4.  Upon  tlte  Qnestlon  vrltettaer  deallaBa 
with  persons  -v^lio  Ineffectually  at- 
tempted to  form  a  corporation  were 
with  the  corporation  or  with  the  Individuals, 
evidence  is  admissible  of  statements  made  by 
the  corporate  «gent  at  the  time,  of  the  un- 
derstanding of  the  person  dealing  with  the 
concern,  and  of  aflldavlts  filed  by  the  corpor- 
ate ofllcers  with  the  secretary  of  state  claim- 
ing to  be  a  partnership. 

(February  2,  1900.) 

*  PPEAL  by  plaintiff  from  a  judgment  of 
H  the  Circuit  Court  for  Kenosha  County  in 
favor  of  defendants  in  an  action  brought  to 
hold  defendants  individually  liable  for  debta 

Note. — On  the  questlonTWhat  is  necessary  to 
create  a  corporation? — see  also  State  v.   Nar- 
ragansett  (R.  I.)  3  L.  R.  A.  29,'> :  and  State  rj- 
rel.  Atty.  Gen.  v.  Fidelity  &  C.  Ins.  Co.  (Ohio) 
16  L.  R.  A.  611. 

For  failure  to  file  articles  of  incorporation, 
see  Capps  V.  Hastings  Prospect  Co.  (Neb.)  24  I.! 
R.  A.  259;  and  Jones  v.  Aspen  Hardware  Co. 
(Colo.)   29  L.  R.  A.  143. 

For  partnership  liability  of  stockholders  in 
case  of  defective  incorporation,  see  case  last 
named:  also  Rutherford  v.  Hill  (Or.)  17  L.  n. 
A.  549.  and  note;  FInnegan  v.  Knights  of  Labor 
Bldg.  Asso.  (Minn.)  18  L.  R.  A.  778 :  and  Werh- 
selberg  v.  Flower  City  Nat.  Bank  (C.  C.  A.  7th 
C.)  26  L.  R.  A.  470. 
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which  th€y  alleged  were  those  of  a  corpo- 
laiion.    Hvters^. 

Statement  by  Dodce*  J.: 

The  plaintifTy  having  had  on  deposit  with 
the  banking  house  of  Dan  Head  A  Co.  at 
Kenosha,  a  sum  of  money,  sues  the  defend- 
tnts,  alleging  them  to  be  copartners  compris- 
ing the  firm  of  Dan  Head  &  Co.  The  de- 
fendants contend  that  Dan  Head  ft  Co.  was 
a  corporation,  in  which  they  were  stockhold- 
ers, simply.  About  August  12,  1874,  eight 
persons,  including  some  of  the  defendants, 
executed  articles  of  incorporation,  under 
ebapter  113,  Laws  1874,  to  have  the  name  of 
Dan  Head  ft  Co.  with  place  of  business  at 
Kenosha,  for  the  purpose  of  loaning  money 
upon  securities  or  otherwise,  discounting  of 
commercial  paper,  receiving  deposits,  dealing 
in  exchange,  and  transacting  a  general  bank- 
ing business,  with  usual  provisions  for  the 
management  of  a  corporation.  Those  arti- 
cles were  signed,  but  not  acknowledged,  and 
the  original  filed  for  record  in  the  office  of 
the  register  of  deeds  August  12,  1875.  On 
September  5,  1876,  that  original  paper  was 
acknowledged  by  all  of  the  signers,  and  the 
certificate  of  acknowledgment  before  a  no- 
tary public  was  filed  therewith  for  record  on 
September  6,  1876.  It  appeared  by  the  tes- 
timony of  one  of  the  defendants  that  the 
business  of  Dan  Head  ft  Co.,  bankers,  had 
been  carried  on  by  that  corporation  ever 
<ince;  that  it  had  held  its  annual  meetings, 
elected  its  oflicers,  and  otherwise  acted  as  a 
corporation;  and  that  the  interest  of  the 
various  parties  therein  was  represented  by 
stock  wnich  had  been  sold  and  traiiaferred 
in  accordance  with  the  articles  and  by-laws 
of  the  corporation.  It  was  testified  that  at 
a  time  when  plaintiff  loaned  the  money  to 
Dan  Head  ft  Co.  the  cashier,  Lewis,  who 
transacted  the  business,  informed  her  that 
all  the  stockholders  were  partners,  and  all 
Tf^ponsible  for  the  money.  The  court  re- 
jected ofl'ers  to  prove  a  declaration  of  part- 
nership by  the  vice  president,  not  a  dot'end- 
ant;  also,  testimony  of  plaintiff  that  she  un- 
derstood Dan  Head  ft  Co.  were  a  partnership, 
and  that  she  was  dealing  with  them  as  such ; 
and  also  periodical  affidavits  of  the  cashier, 
filed  with  the  secretary  of  state,  declaring 
Dan  Head  ft  Co.  to  be  a  copartnership, — all 
of  which  rulings  were  excepted  to.  The 
court  directed  a  verdict  for  defendants,  upon 
which,  after  motion  to  set  the  same  aside 
and  grant  a  new  trial,  judgment  was  en- 
tered, from  which  the  plaintiff  appeals. 

J/r.  WilUam  Bmiedi&St  Jr.,  with 
Messrs.  Imffalls  A  Tngalla,  for  appellant: 

The  certificate  of  the  secretary  of  state 
showing  no  articles  of  incorporation  of  Dan 
Head  ft  Co.  as  a  bank  or  otherwise,  on  file  in 
his  office,  as  provided  by  law,  was  proper  evi- 
dence. 

The  disproving  of  the  existence  of  defend- 
ants as  a  corporation  for  banking  purposes 
mfO»s«iarily  made  them  liable  as  partners. 
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This  evidence  was  material  and  competent 
on  the  question  of  partnership. 

Bergeron  v.  JSohhs,  96  Wis.  641,  71  N.  W. 
1056. 

Plaintiff  ought  to  have  been  permitted  to 
testify  as  to  whether  or  not  she  understood 
she  was  dealing  with  defendants  as  copart- 
ners or  as  a  corporation. 

The  public  records  at  Madison  solemnly 
declared  to  all  the  world  that  their  status 
was  that  of  partners. 

The  declarations  of  their  authorized  agent 
led  plaintiff  to  believe  the  same  thing. 

Eaton  v.  Walker,  76  Mich.  579,  6  L.  R.  A. 
102,  43  N.  W.  638. 

A  de  facto  corporation  can  never  exist  in 
violation  of  positive  law. 

Media  V.  Collier,  16  Ohio  St.  599 ;  Perkins 
V.  Htnith,  116  N.  Y.  441,  23  N.  E.  21;  iitate 
ex  ret.  Goodsill  v.  Woodmansee,  1  N.  D.  246, 
11  L.  R.  A.  420,  46  N.  W.  970;  Kaiser  v. 
La\jcrence  8a v.  Bankf  56  Iowa,  104,  8  N.  W. 
772;  Eaton  v.  Walker J6  Mich.  579,6  L.R.A. 
102,  43  N.  W.  038;  Burton  v.  Schiedbach,  45 
Mich.  504 ;  New  York  State  Loan  d  T.  Co.  v. 
Helmei',  77  N.  Y.  64;  Jones  v.  Aspen  Hard- 
toare  Co.  21  Colo.  263,  29  L.  R.  A.  143»  40 
Pac.  457 ;  Evenson  v.  Ellingson,  67  Wis.  634, 
31  N.  W.  342. 

Messrs.  Qnarles,  Bpenoe,  A  Quarles, 
with  Mr.  Oeorse  Lines,  for  respondents: 

There  having  been  an  attempt  in  good 
faith  to  effect  an  organization,  under  a  statr 
ute  authorizing  it,  and  a  user  for  twenty 
years,  the  organization  was  a  corporation 
de  facto. 

Oibbs*s  Estate,  157  Pa.  69,  22  L.  R.  A.  276, 
27  Atl.  383;  Finnegan  v.  Noerenberg,  52 
Minn.  239,  18  L.  R.  A.  778,  53  N.  W.  1150. 

No  private  party  can  raise  the  question 
collaterally  that  the  corporation  exceeded 
its  powers,  either  as  to  corporations  de 
farto  or  those  existing  de  jure. 

Supnine  Court.  I.  0.  of  F.  v.  Supreme 
Court,  U.  0.  of  F.  94  Wis.  239,  68  N.  W. 
1011;  John  V.  Farucll  Co.  v.  Wolf,  96  Wis. 
13,  37  L.  R.  A.  138,  70  N.  W.  289. 

If  the  charter  of  this  company  authorized 
it  to  make  a  loan,  it  is  quite  immaterial  that 
the  articles  have  undertaken  to  confer  bank- 
ing powers,  or  that  such  powers  were  as- 
sumed in  other  transactions  without  au- 
thority. 

Eastern  PI.  Road  Co.  v.  Vaughan,  14  N. 
Y.  551 ;  Becket  v.  Uniontown  Bldg.  d  L. 
Asso.  88  Pa.  214;  Albright  v.  Lafayette  Bldg. 
d  Sav.  Asso.  102  Pa.  412;  People  ex  rvL  Pea- 
body  V.  Chicago  Gas  Trust  Co.  130  111.  270, 
8  L.  R-  A.  497,  22  N.  E.  798;  Bakei'  v.  State, 
80  Wis.  419,  50  N.  W.  618. 

There  is  no  doubt  that  the  power  to  l>or- 
row  money  for  the  general  purposes  of  the 
corporation  was  granted. 

1  Morawetz,  Priv.  Corp.  §318;  1  Thomp. 
Corp.  5  216;  People  ex  ret.  P(abo<It/  v.  Chi- 
cago Gas  Trust  Co.  130  HI.  285,  8  L.  R.  A. 
407,  22  N.  E.  798. 

VVhile  the  admissions  of  one  conceded  to 
be  a  partner  are  competent  evidence  against 
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other  members  of  the  partnership  as  to  part- 
nership transactions,  the  fact  of  partnership, 
when  in  issue,  cannot  be  established  by  the 
admissions  of  one  of  the  alleged  partners. 

1  GreenL  Ev.  fi  177;  Fick  v.  Mulholland, 
48  Wis.  413,  4  N.  W.  346. 

Dodc«»  J;  delivered  the  opinion  of  the 
court: 

Two  questions  are  presented  by  this  ap- 

Seal :  First.  Have  the  individuals  who  were 
oing  business  under  the  name  of  Dan  Head 
A  Go.  taken  steps  necessary  to  constitute 
tiiem selves  a  corporation  de  jure?  Secondly. 
If  not,  had  they  taken  such  steps  towards  in- 
corporation in  good  faith  as  constituted 
them  a  corporation  de  facto,  and  was  the 
dealing  between  them  and  the  plaintiff  upon 
the  imderstanding  that  they  were  incorpo- 
rated? 

1.  The  statute  under  which  it  was  at- 
tempted to  organize  was  chapter  113,  Laws 
1874,  which  authorized  five  or  more  persons 
to  incorporate,  and  required  (§  4)  :  "The 
articles  shall  be  signed  by  the  persons  form- 
ing such  corporation  and  a  copy  thereof,  veri- 
fied under  oath  by  two  of  the  persons  signing 
the  same  as  being  a  true  copy  of  the  original 
articles  of  corporation,  shall  be  recorded  iti 
the  office  of  the  register  of  deeds,"  etc.  The 
organizers  of  Dan  Head  &  Co.  adopted  and 
signed  articles,  all  in  perfect  compliance 
with  this  statute,  but,  instead  of  a  verified 
copy,  they  recorded  the  original  articles. 
Two  years  later  they  all  acknowledged  the 
execution,  and  the  notary's  certificate  was  at 
once  recorded.  The  general  rule  governing 
the  organization  of  corporations  is  that  the 
procedure  prescribed  by  statute  must  be  sub- 
stantially and  strictly  complied  with.  The 
rights  of  exemption  from  personal  liability 
thereby  resulting  are  entirely  statutory,  and 
can  be  acquired  only  upon  the  terms  specified 
by  the  statute.  Bergeron  v.  Hohba,  96  Wis. 
641,  71  N.  W.  1056.  The  parties  before  us 
failed  to  comply  with  the  requirement  that 
they  should  record  a  copy  of  their  articles, 
verified  by  two  of  the  signers  as  being  a  true 
copy.  Instead  they  recorded  the  original. 
Whether  the  record  of  the  original  might 
have  accomplished  the  same  purposes  of  pub- 
licity as  would  such  verified  copy  is  a  ques- 
tion upon  which  opinions  may  differ.  It 
may  w^ell  be  thought  that  the  record  of  a 
paper  bearing  no  evidence  of  authentication 
by  any  official  lacks  elements  of  ostensible 
authenticity  w^hich  were  deemed  by  the  leg- 
islature necessary,  and  which  would  be  sup- 
plied by  the  presence  of  an  affidavit,  verified 
before  a  competent  officer,  that  the  paper  so 
recorded  was  a  copy  of  an  existing  original; 
impliedly  thereby  authenticating,  by  oath, 
the  existence  of  such  original.  If  two  opin- 
ions may  be  held  as  to  Uie  superior  advant- 
age of  one  method  over  another,  the  question 
was  one  for  resolution  by  the  legislature, 
and  not  by  the  courts.  They  having  pre- 
scribed the  copy,  with  the  incidental  authen- 
tication resulting  from  the  affidavit  thereto, 
it  is  not  for  the  courts  to  declare  something 
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else  sufficient,  although  it  may  seem  to  them 
equally  efficient.  The  statute  was  plain,  and 
the  defendants,  to  secure  its  benefits,  should 
have  complied  exactly  with  this  require- 
ment. We  are  persuaded  that  their  failure 
so  to  do  prevented  them  from  becoming  a 
corporation,  and  left  them,  so  far  as  they  did 
any  business  in  association,  copartners,  and 
liable  as  such,  subject  to  the  exception  to  be 
hereafter  discussed.  Bergeron  v.  Hohh8,  96 
Wis.  641,  71  N.  W.  1056. 

2.  Inasmuch  as  no  imputation  is  thrown 
upon  the  good  faith  of  the  signers  of  the 
above  mentioned  articles  of  association,  and 
inasmuch  as  they  organized,  held  meetings, 
elected  officers,  etc.,  as  a  corporation,  we  have 
little  doubt  that  the  steps  taken  were  sufi&- 
cient  to  create  them  a  de  facto  corporation, 
and  to  give  them  the  rights  of  a  corporation 
as  to  all  persons  with  whom  their  dealing 
was  mutually  understood  to  be  in  that  capac- 
ity. 8pahr  v.  Farmers*  Bank,  94  Pa.  429; 
Planters'  d  M,  Bank  v.  Padgett,  69  Ga.  159; 
Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Rep. 
197.  It  is  not  necessary  in  this  case  to  go 
further  into  the  principles  which  govern,  or 
the  acta  which  may  constitute,  corporations 
de  facto.  The  subject  has  recently  been  dis- 
cussed, and  the  authorities  fuUv  collated,  in 
Gilhey  v.  How,  105  Wis.  41,  49*  L.  R.  A.  — , 
81  N.  W.  120.  An  examination  of  all  tlie  au- 
thorities, however,  limits  the  immunity 
which  may  be  claimed  by  those  who  have  in 
good  faith  attempted  to  organize  and  do 
business  as  corporations  to  transactions  in 
such  capacity.  The  reasons  of  the  principle 
are  well  stated  by  Judge  Brewer  in^Cifirtside 
Goal  Co.  V.  Maxwell,  22  Fed.  Rep.  197,  sub- 
stantially as  follows:  If  the  corporation 
had  been  challenged  by  the  state,  its  exercise 
of  corporate  powers  would  have  been  en- 
joined; but  where  persons  act  in  good  faith, 
and  suppose  they  are  members  of  a  valid  cor- 
poration, and  transact  business  as  such,  and 
the  corporate  existence  is  not  challenged  by 
the  state,  they  cannot  be  held  liable  as  in- 
dividuals. If  one  deals  wuth  a  supposed  cor- 
poration, with  what  all  persons  suppose  is 
a  corporation,  he  cannot  afterwards  turn 
around  and  say :  Well,  I  dealt  with  this  sup- 
posed corporation,  I  thought  it  was  a  cor- 
poration, I  trusted  it  as  a  corporation,  but, 
by  reason  of  failure  to  legally  incorporate, 
there  is  no  legal  corporation,  and  therefore 
I  will  hold  the  stockholders  personally  lia- 
ble. Their  immunity  is  founded  upon  good 
faith,  and  upon  the  estoppel  of  those  who 
deal  on  the  basis  of  one  situation  to  assert 
another  for  the  purpose  of  enforcing  de- 
mands to  which  they  did  not  believe  them- 
selves entitled.  This  limitation  has  been 
maintained  by  those  courts  which  recognize 
and  enforce  to  its  fullest  extent  the  corporate 
privileges  of  de  facto  corporations.  In 
Guckert  v.  Hacke,  159  Pa.  303,  28  Atl.  249, 
plaintiffs  performed  building  work  under  a 
contract  for  the  "Hughes  &  Gawthrop  Co." 
The  individuals  composing  that  alleged  com- 
pany had  made  a  certificate  of  incorporation, 
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presented  it  to  the  governor,  and  obtained  a 
ebarter  or  patent,  but  had  neglected  to  re- 
cord the  certificate  in  a  specified  public  oflice. 
The  court,  after  holding  this  omitted  step  es- 
lential  to  their  existence  as  a  corporation  de 


pire. 


Failure  to  record  was  failure 


Herman  SEGNITZ,  AppU 

V, 

GARDEN  CITY  BANKING  &  TRUST  COM- 
PANY, Beapt, 


( 


Wis. 


) 


to  comply  with  one  of  the  express  conditions 
of  incorporation,   and  consequently   of   ex- 
emption from  liability.     It  may  be  conceded 
ihit,  had  plaintiff  dealt  with  defendants  as 
a  corporation,  he  would  have  been  estopped 
from  claiming  against   them   in   any   other 
eapacity,  even  though  they  failed  to  record 
their  charter.     .     .     .     But  it   is   not   pre- 
tended  that  he  had  any  knowledge  of  the  ex- 
istence of  the  charter,  and  there  was  certain- 
ly nothing,  either  in  the  name  under  which 
Xhej  did  business  or  in  their  conduct,  which 
should  have  put  him  upon  inquiry.    In  these 
circumstances,    he   was   amply   justified    in 
dealing     with    them    as    partners.     It    was 
through  their  default,  not  his,  that  they  were 
w  treated,  and  it  would  be  manifest  injustice 
that  he  should  lose  his  admittedly  honest 
claim.''  This  doctrine  was  reaffirmed  in  New 
York  Nat.  Exch.  Bank  v.  Crowell,  177  Pa. 
313,  320,  35  Atl.  613.     In  the  case  before  us, 
the  plaintiff  offered  to  prove  that  the  man 
who  was  in  charge  of  the  business  of  this 
concern    (conducted,   by   the   way,   under  a 
name  which  indicated  a  partnership  rather 
than   a    corporation),    and    through    whose 
hands  the  treasury  of  the  corporation  had 
received    her   money,   represented   that   the 
dealing  was  not  as  a  corporation,  but  as  a 
partnership.     She  also  offered  to  prove  that 
she  had  no  knowledge  of  any  incorporation, 
and  dealt  with  Dan  Head  &  Co.  as  a  copart^ 
nership.     These  offers  were  rejected.  We  are 
persuaded  that  the  rule  indicated  by  the  au- 
thorities above  cited  is  the  true  one, — that, 
in  order  that  immunity  shall  result  from  os- 
tensible incorporation,  that  fact  must  have 


1. 


An  Mislarnment  for  eredltors  under 
Sandborn  &  Berryman,  Anno.  Stat,  chaps.  80, 
80a,  providing  that  the  assignor,  upon  compli- 
ance with  the  provisions  of  the  act,  may  be 
discharged  from  his  debts,  and  that  every 
creditor  residing  within  or  without  the  state, 
who  shall  accept  a  dividend  out  of  the  as- 
signed estate  or  participate  In  any  way  In  the 
proceedings,  shall  be  bound  by  the  order  of 
discharge,  will  not  carry  title  to  personal 
property  of  the  assignor  in  another  state, 
since  this  provision  Is,  In  Us  essential  fea- 
tures, a  bankrupt  law,  and  can  be  given  no 
extraterritorial  effect. 

2.  Under  a  statntory  aaslarnment  for 
creditors,  money  on  deposit  in  a  bank  of 
another  state  may  be  applied  to  notes  of  the 
assignor  held  by  the  bank  after  they  become 
due,  since  the  assignment  conveys  to  the  as- 
signee title  to  such  assets  only  as  are  within 
the  state ;  and  the  subsequent  filing  by  the 
bank,  In  the  assignment  proceedings,  of  a 
claim  for  the  balance  due  on  the  notes  after 
exhausting  the  deposit,  does  not  estop  it 
from  denying  the  extraterritorial  effect  of  the 
assignment. 

3.  Corporations  are  Included  'vrltMn 
the  'vrords  *'any  person/'  In  Sanborn  & 
Berryman,  Anno.  Stat.  chap.  80a,  I  1702d, 
providing  that  any  person  who  shall  make  a 
voluntary  assignment  for  the  benefit  of  credi- 
tors may  be  discharged  from  his  debts  upon 
compliance  with  the  provisions  of  the  act. 

(June  21,  1900.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Milwaukee  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  a  deposit  which 
plaintiff's  assignor,  the  Krull  &  Volger  Com- 


heen  apparent  to  the  parties  in  the  individ-  j  pany,   had   with   the  defendant  bank.     Af 
ual  dealing.     The  principle  that  parties  who  .  firmed. 


associate  themselves  together  in  business  for 
mutual  profit  are  copartners,  unless  they 
comply  with  the  statutory  requirements  to 
make  them  a  corporation,  still  exists,  sub- 
ject only  to  the  limitation  above  specified. 
Bergerxm  v.  Jffobb«,  90  Wis.  643,  71  N.  W. 
1056.  The  question  of  whether  or  not  the 
dealing  by  which  the  plaintiff's  money  passed 
to  Dan  Head  k  Co.,  if  it  did  so  pass,  was 
upon  the  mutual  understanding  that  that 
concern  was  a  corporation,  should  have  been 
submitted  to  the  jury;  and  her  testimony,  of- 
fered and  rejected,  upon  that  subject,  should 
haye  been  admitted,  as  also  the  verified  dec- 
larations through  several  years  of  the  men 
in  charge  of  the  business,  under  their  elec- 
tion as  president  and  cashier.  The  direction 
of  a  verdict  for  the  defendants,  as  also  the  re- 
jection of  plaintiff's  evidence  and  of  the  af- 
fidavits filed  with  the  secretary  of  state,  was 
error,  for  which  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 
60L.R.A. 


Statement  by  Bardeen,  J. : 

Appeal  by  plaintiff  from  an  order  sustain- 
ing demurrer  to  the  complaint.  From  the 
complaint,  and  certain  stipulations  and  con- 
cessions added  thereto,  it  appears  that  in 
June,  1898,  the  Krull  &  Volger  Company 
was  a  corporation  existing  under  the  laws 
of  Illinois,  having  its  principal  place  of  busi- 
ness at  Milwaukee,  and  branch  establish- 
ments at  Chicago,  Illinois,  and  Kansas  City, 
Missouri,  and  on  that  day  made  a  due  and 
formal  voluntary  assignment  in  Milwaukee, 
in  compliance  with  chapter  80,  Rev.  Stat.,  to 
the  plaintiff,  Herman  Segnitz,  a  citizen  and 
resident  of  Wisconsin.  On  that  day  the 
Krull  &  Volger  Company  had  on  deposit, 
subject  to  check,  with  the  defendant,  a  bank- 
ing corporation  existing  under  the  law  of  II- 

Note. — For  rights  of  receiver  as  to  property 
outside  of  the  Jurisdiction  in  which  he  Is  ap- 
pointed, see  Oilman  v.  Hudson  River  Boot  ft 
Shoe  Mfg.  Co.  (Wis.)  23  L.  R.  A.  .^>2.  and  note; 
also  Commercial  Nat.  Bank  v.  Matherwell  Iron 
ft  8.  Co.  (Tenn.)  29  L.  R.  A.  164. 
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linois,  and  engaged  in  business  at  the  city  of 
Chicago,  $1,652.39,  and  at  the  same  time  was 
indebted  to  that  company  on  two  promissory 
notes,  of  $1,000  each,  due,  one  about  June 
15,  and  the  other  about  July  15,  1897.  At 
the  opening  of  business  on  June  4,  the  plain- 
tiff formally  notified  the  defendant  of  the 
fact  of  such  assignment,  and  of  the  claim 
by  him,  as  such  assignee,  to  the  fund  then  on 
deposit.  I^ter  the  defendant  made  applica- 
tion, by  proper  entries  on  its  books,  of  said 
$1,652.39  to  the  said  promissory  notes. 
Thereafter,  and  about  September  1,  the  de- 
fendant filed  with  the  clerk  of  Jtfilwaukee 
circuit  court,  in  the  assignment  proceedings, 
a  claim  for  $347.61,  being  the  balance  of  said 
notes  remaining  after  the  application  of  said 
deposit,  which  fact  is  set  up  as  an  estoppel 
of  the  defendant  against  denying  either  the 
validity  of  the  assignment,  or  plaintifif's  title 
to  any  of  the  assets  of  said  KruU  &  Volger 
Company.  The  defendant  has,  on  demand, 
refused  to  pay  said  deposit  fund  of  $1,652.39, 
or  any  part  thereof,  to  the  plaintiff,  and  this 
suit  is  brought  by  the  assignee  to  recover 
that  amount. 

Messrs.  'M.cElrot  A  Esohweller,  for  ap- 
pellant: 

By  filing  its  claims  in  the  assignment  pro- 
ceedings in  the  court  below,  the  defendant 
corporation  becomes  subject  to  the  laws  of 
this  state,  recognizes  the  validity  of  the  as- 
signment in  every  respect,  and  cannot  be 
heard  to  question  the  title  of  the  assignee 
to  all  the  assets  of  the  assignor. 

A  creditor  who  comes  into  the  courts  here, 
and  seeks  to  take  advantage  of  our  laws, 
must  be  regarded  for  that  purpose  as  a  resi- 
dent of  this  state,  and  subject  to  the  rules 
of  law  governing  a  resident  creditor. 

Coh  v.  CmmintfhnnK  133  U.  S.  107.  33  L. 
ed.  638,  10  Sup.'Ct.  Rep.  269:  Baldtoin  v. 
Hale,  1  Wall.  223,  17  L.  ed.  531;  Giltnan 
V.  Locktcood,  4  Wall.  409,  18  L.  ed.  432; 
Denny  v.  Bennett,  128  U.  S.  489,  32  L.  ed. 
491,  9  Sup.  Ct.  Rep.  134. 

The  filing  of  a  claim  by  the  defendant  in 
a  voluntary  assignment  proceeding  makes 
him  a  party  to  the  same,  and  estops  him 
from  questioning  either  the  voluntary  as- 
signment itself,  or  the  title  of  the  assignee 
to  all  the  assets  of  the  assignor  wherever 
situated. 

Burrill,  At^signments,  5th  ed.  476-479; 
Little  John  v.  Turner,  73  Wis.  113,  40  N.  W. 
621 ;  Boynton  Furnace  Co.  v.  Sorenson,  80 
Wis.  694,  60  N.  W.  773:  Lnwson  v.  Stacy, 
82  Wis.  303,  51  N.  W.  IK.i,  52  N.  W.  306; 
Re  Oilhert,  94  Wis.  108,  68  N.  W.  863; 
Keith  V.  Arthur,  98  Wis.  189,  73  N.  W.  999; 
Means  v.  Hapgood,  19  Pick.  106;  May  v. 
Wannemacher,  111  Mass.  202;  Jones  v.  Til- 
ton,  139  Mass.  418,  1  N.  E.  741;  Mehlhop 
V.  Ellsworth,  95  Iowa,  657,  64  N.  W.  638; 
Von  Stein  v.  Trexler,  5  Tex.  Civ.  App.  299, 
23  S.  W.  1047 ;  Ansonia  Brass  d  Copper  Co. 
V.  Bahhiit,  74  N.  Y.  395:  Groves  v.  Rice,  148 
N.  V.  227,  42  X.  E.  664. 

Such  filing  is  a  reco«,niition  of  the  assign- 
ninit  in  toto.  and  such  creditor  cannot  hold 
60  L.  R.  A. 


the  assignment  void    in    part   and  good  in 
part. 

Ceisse  v.  Beall,  3  Wis.  367. 

Such  creditor  may  be  enjoined  in  the  very 
assignment  proceedings  from  attempting  to 
secure  a  preference  over  other  creditors  by 
proceeding  on  his  own  part  against  the  as- 
sets 

Re  (Jilbert,  94  Wis.  108,  68  N.  W.  863; 
Cunningham  v.  Butler,  142  Mass.  47,  56  Am. 
Rep.  657,  6  N.  K.  782. 

Even  outside  of  the  state  where  the  as- 
signment is  made. 

Hawkins  v.  Ireland,  64  Minn.  339,  67  K. 
W.  73;  Kendall  v.  McClure  Coke  Co.  182  Pa. 
1,  37  Atl.  823. 

Even  where  he  has  obtained  such  a  pref- 
erence, he  must  relinquish  it  in  favor  of  the 
rest  of  the  creditors. 

Ward  v.  Connecticut  Pipe  Mfg.  Co.  71 
Conn.  345,  42  L.  R.  A.  706,  41  Atl.  1057. 

Our  court  recognizes  its  duty  to  uphold  a 
foreign  voluntary  assignment  valid,  in  the 
state  where  executed,  as  to  personal  prop- 
erty of  the  assignor  within  this  state. 

Cook  V.  Van  Horn,  81  Wis.  291,  50  N.  W. 
893;  Oilman  v.  Ketcham,  84  WMs.  60,  sub 
nom.  Gilman  v.  Hudson  River  Boot  d  Shoe 
Co.  23  L.  R.  A.  52,  64  N.  W.  395 ;  Swing  v. 
White  River  Lumber  Co.  91  Wis.  617,  65 
N.  W.  174. 

The  rights  of  these  parties  became  fixed 
at  the  time  of  the  assignment. 

Momsen  v.  Noyes,  106  Wis.  565,  81  N.  W. 
860 ;  Union  Nat.  Bank  v.  Hicks,  67  Wis.  189, 
30  N,  W.  234. 

This  defendant,  after  coming  into  a  Wis- 
consin court  for  relief  by  filing  its  claim  in 
assignment,  cannot  now  and  in  the  same 
court  ask  to  be  placed  in  a  better  position 
than  a  resident  creditor. 

That  a  Wisconsin  bank  could  not  offset 
against  the  deposit  of  an  assignor  any  notes 
of  the  assignor  held  by  it  that  were  not  then 
due  is  beyond  question. 

Oat man  v.  Batavian  Bank,  77  Wis.  501, 
46  N.  W.  881;  Johnston  v.  Humphrey,  91 
Wis.  76,  64  N.  W.  31 7 ;  Kinsey  v.  Ring,  83 
Wis.  536,  53  N.  W.  842 ;  Fera  v.  Wickham, 
135  N.  Y.  223,  17  L.  R.  A.  456.  31  N.  E.  1028; 
Re  Hatch,  155  N.  Y.  401,  40  L.  R.  A.  664,  50 
N.  E.  49;  Richards  v.  La  Tourette,  119  N. 
Y.  54,  23  N.  E.  531 ;  Scott  v.  Armstrong,  U6 
U.  S.  499,  36  L.  ed.  1059,  13  Sup.  Ct.  Rep. 
148 ;  Koegel  v.  Michigan  Trust  Co.  117  Mich. 
542,  76  N.  W.  74 ;  Columbia  Nat.  Bank  v. 
German  Nat.  Bank,  66  Neb.  80^,  77  N.  W. 
346. 

Messrs.  Winkler,  Flanders,  Bmltli, 
Bottnm,  A  Vilas,  for  respondent: 

The  appellant  acquired  no  title  whatever 
to  the  indebtedness  of  the  respondent  to  his 
assignor. 

A  valid  assignment  in  another  state  passes 
title  to  personal  property  in  this  state  by 
comity,  when  the  assignment  occurs  by  act 
inter  partes. 

Cook  V.  Van  Horn,  81  Wis.  291,  60  N.  W. 
893. 

The  title  to  property  beyond  the  state  does 
not  pass  to  the  assignee  under  an  assignment 
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Dftde  under  a  statute  which  is  substantially 
an  insolvency  or  bankruptcy  act. 

ilcClure  V.  Campbell,  71  Wis.  350,  37  N. 
W.  343;  Wells,  F.  d  Co.  v.  Walsh,  87  Wis. 
67,  57  N.  W.  969;  Parker  v.  Stoughton  Mill 
Co.  91  Wis.  174,  64  5f.  W.  751;  Pease  v. 
Landauer,  63  Wis.  20,  53  Am.  Rep.  247,  22 
N.  W.  847 ;  Commercial  Nat.  Bank  v.  Chi- 
cago, M,  d  8t.  P.  R.  Co.  45  Wis.  172;  Town- 
Knd  v.  Coxe,  151  111.  62,  37  N.  E.  689;  Barih 
V.  Backus,  140  N.  Y.  230,  23  L.  R.  A.  47,  36 
X.  E.  425;  Security  Trust  Co.  v.  Dodd,  173 
U.  S.  624,  43  L.  ed.  835,  19  Sup.  Ct.  Rep. 
545. 

Bmrdeen,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  shows  that  a  corporation 
organized  under  the  laws  of  Illinois,  with  its 
principal  office  and  place  of  business  in  this 
state,  made  a  voluntary  assignment  for  the 
benefit  of  its  creditors,  in  this  state.  The 
question  for  decision  is  whether  such  assign- 
ment carried  title  to  the  personal  estate  of 
the  assignor,  situate  in  Illinois.  The  gen- 
eral proposition  may  be  stated  that  a  voTun- 
tary,  common-law  assignment  for  the  benefit 
of  creditors,  good  in  the  sta/te  where  made, 
ctrries  title  to  personal  property,  wherever 
situated.  This  court  has  so  held,  and  such 
holding  is  supported  by  the  great  weight  of 
ittthority.  Mowry  v.  Crocker,  6  Wis.  326; 
Cooik  V.  Van  Horn,  81  Wis.  291,  50  N.  W. 
893;  Campbell  v.  Colorado  Coal  d  L  Co.  9 
Colo.  60,  10  Pac.  248;  First  Nat.  Bank  v. 
Walker,  61  Conn.  154,  23  Atl.  696 ;  Walter 
T.  Whitlock,  9  Fla.  86,  76  Am.  Dec.  607; 
Miller  v.  Kemaghan,  66  Ga.  165;  Coflin  v. 
Kelling,  83  Ky.  649;  Re  Paige  d  8.  Lumber 
Co.  31  Minn.l36,  16  N.  W.  700;  Askew  v. 
La  Cygne  Exch.  Bank,  83  Mo.  366,  63  Am. 
Rep.  590;  Frazier  v.  Fredericks,  24  N.  J. 
L  162;  Ackerman  v.  Cross,  40  Barb.  466; 
Sohle  V.  Smith,  6  R.  I.  446 ;  Oregg  v.  Sloan, 
76  Va.  497 ;  Weider  v.  Maddow,  66  Tex.  372, 

I  S.  W.  168 ;  Black  v.  Zacharie,  3  How.  483, 

II  L.  ed.  690;  Van  Wyck  v.  Read,  43  Fed. 
Rep.  716;  Means  v.  Hapgood,  19  Pick.  106; 
Fuller  V.  Steiglitz,  27  Ohio  St.  366,  22  Am. 
Rep.  312.  In  Illinois,  Louisiana,  and  Maine, 
and  possibly  some  other  states,  the  rule  is 
limited,  and  will  not  be  allowed  to  prevail 
as  against  creditors  of  the  assignor  residing 
in  those  states.  Beyer  v.  Alexander,  108  III. 
385:  Beirne  Y.'Patton,  17  La.  689;  Fox  v. 
Adams,  6  Me.  245;  Chafee  v.  Fourth  Nat. 
Bank,  71  Me.  614,  36  Am.  Rep.  346.  The 
general  rule,  however,  is  as  above  stated; 
and  if  the  assignment  in  question,  under  the 
law  of  this  state,  was  but  a  common-law, 
voluntary  assignment,  it  carried  title  to  the 
a.«*ignoT's  property  in  Illinois,  and  the  de- 
murrer was  improperly  sustained.  The  as- 
signment under  consideration  was  made 
June  3,  1898,  and  the  law  applicable  thereto 
nuiy  be  found  in  chapter  80  and  chapter  80a, 
inborn  &  Berryman,  Anno.  Stftt.  So  far 
as  chapter  80  is  concerned,  it  only  assumes 
to  regulate  and  control  the  manner  in  which 
pQch  assignmente  shall  be  made  and  execut- 
ed. Chapter  80a,  however,  added  some  new 
features,  which  led  this  courtf  to  speak  of  our 
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whole  system  relating  to  voluntary  assign- 
ments as  an  insolvent  law.  Bolton  v.  Bur- 
ton, 78  Wis.  321,  47  N.  W.  624;  Second 
Ward  Sav.  Bank  v.  Schranck,  97  Wis.  250, 
39  L.  R.  A.  509,  73  N.  W.  31,  37 ;  In  Binder 
V.  McDonald  (Wis.)  82  N.  W.  156,  this 
court  criticised  these  statements,  and  limit- 
ed them  to  the  additions  made  to  the  gen- 
eral assignment  law  by  the  Acts  of  1889,  now 
included  in  chapter  80a. 

This  court  has  never  had  occasion  to  ex- 
amine and  construe  the  purpose  and  force 
of  those  features  of  our  assignment  law 
which  enable  the  debtor  to  obtain  a  dis- 
charge from  his  debto.  A  very  similar  sys- 
tem in  Minnesota  was  considered  in  McClure 
V.  Campbell,  71  Wis.  350,  37  N.  W.  343,  and 
it  was  distinctly  held  that  an  assignment 
made  in  that  state,  pursuant  thereto,  had  no 
extra-territorial  enect.  Similar  statutes 
have  been  the  subject  of  frequent  discussion 
in  other  courts,  and  the  almost  uniform«line 
of  decisions  is  in  accord  with  the  conclusion 
stated.  Many  of  the  cases  are 'cited  and  re- 
viewed by  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  43  L.  ed.  835,  19 
Sup.  Ct.  Rep.  546.  In  Barth  v.  Backus,  140 
N.  Y.  230,  23  L.  R.  A.  47,  35  N.  E.  425,  and 
Townsend  v.  Coxe,  151  III.  62,  37  N.  E.  689, 
the  courts  of  last  resort  in  New  York  and 
Illinois  had  occasion  to  consider  the  law  of 
this  state,  and  the  legal  eiTect  of  an  assign- 
ment thereunder;  and  both  courts  came  to 
the  conclusion  that  those  portions  of  our  law 
which  enabled  the  assignor  to  obtain  a  dis- 
charge from  his  debte  gave  it  the  character 
of  a  bankrupt  law,  and  that  such  an  assign- 
ment was  ineffectual  to  transfer  title  to 
property  of  the  insolvent  situate  in  those 
states.  Of  course,  we  are  not  bound  by  those 
decisions;  but,  in  so  far  as  they  rest  upon 
valid  reasons  and  sound  conclusions,  they  are 
entitled  to  weight.  Chapter  80,  as  already 
noted,  only  assumes  to  deal  with  the  making 
and  administration  of  common-law  assign- 
mente. Prior  to  1889  an  insolvent  debtor 
could  only  obtein  a  discharge  from  his  debts 
by  procedure  under  chapter  179, — an  act  en- 
tirely independent  of  the  assignment  stat- 
utes. This  chapter  provided  for  a  petition, 
-a  schedule  of  all  creditors,  and  an  inventory 
of  property;  and,  in  a  proper  case,  an  as- 
signment was  directed.  Recognizing  the 
futility  of  such  a  course  by  a  debtor  who  had 
made  a  voluntary  assignment,  in  1889  the 
legislature  adopted  the  provisions  which 
have  been  incorporated  into  chapter  80a. 
The  form  of  procedure  was  based  upon  the 
assumption  that  the  debtor  had  made  a  vol- 
untary assignment.  Among  other  features, 
it  provided  that  such  debtor  might  bocome 
discharged  from  his  debts,  as  a  part  of  the 
proceedings  under  the  assignment,  and  that 
every  creditor,  residing  within  or  without 
the  state,  who  should  accept  a  dividend  out 
of  the  assigned  estete,  or  participated  in  any 
way  in  the  proceedings,  should  be  bound  by 
the  order  of  discharge,  subject  to  the  right 
of  appeal.  If  this  coercive  feature  of  the 
scheme  had  been  cont^iined   in   the  original 
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assignment  executed  by  the  debtor,  it  would 
have  rendered  the  assignment  void.  It  be- 
came legal  only  by  force  of  the  statute. 
Thus,  the  way  was  opened  to  every  debtor 
making  an  assignment,  not  only  to  distrib- 
ute his  property  to  his  creditors,  but  to  de- 
mand a  discharge  from  his  indebtedness  as 
to  every  creditor,  who  should  come  in  or  ac- 
cept a  dividend.  It  was,  in  legal  effect, 
tacking  a  bankrupt  law  to  the  assignment 
law ;  and  inasmuch  as  the  distribution  of  the 
estate  depends,  not  upon  the  will  of  the  as- 
signor, but  upon  the  positive  requirement  of 
the  law-making  power,  we  can  see  no  escape 
from  the  conclusion  that  in  so  far  it  becomes 
statutory,  and  not  voluntary.  It  is  only  in 
the  cases  where  the  making  of  the  transfer 
and  the  distribution  of  the  assigned  estate 
are  the  voluntary  acts  of  tiie  assignor  that 
the  law  recognizes  the  extraterritorial  ef- 
fect of  the  deed  of  assignment.  When  the 
state  steps  in  and  regulates  the  distribution 
of  the  assigned  estate  in  accordance  with 
conditions  which  only  the  sovereign  can  pre- 
scribe, and  the  conditions  so  prescribed  are 
such  as  to  bring  into  play  the  essential  fea- 
tures of  a  bankrupt  law,  the  operation  of  the 
assignment  will  be  limited  to  the  state  where 
made.  No  question  of  comity  arises,  o^,  at 
least,  that  rule  cannot  be  extended  to  cases 
of  this  kind.  We  are  satisfied  with  the  prop- 
osition, that  when  this  assignment  was  made 
the  bankrupt  features  of  our  law  were  in 
force,  and  the  deed  of  assignment  did  no£ 
carry  title  to  the  personal  assets  of  the  as- 
signor in  Illinois, — at  least,  not  as  against 
creditors  residing  in  this  state.  Such  being 
the  case,  the  defendant  had  a  right,  after 
the  assignor's  notes  became  due,  to  apply  the 
money  in  its  hands,  pro  tanto,  to  their  satis- 
faction. The  fact  that  the  defendant  subse- 
quently filed  a  claim  for  the  balance  due,  in 
the  assignment  proceedings,  cannot  affect  the 
question.  The  legal  effect  of  the  assignment 
being  only  to  convey  to  the  assignee  the 
title  to  such  assets  as  were  within  this  state, 
the  filing  of  a  claim  by  the  defendant  only 
has  the  effect  to  recognize  its  validity  to  that 
extent.  It  creates  no  greater  right  in  the 
assignee  than  was  conveyed  by  his  deed.  We 
do  not  see  how  any  question  of  estoppel  can 
arise,  unless  it  should  arise  over  some  ques-« 
tion  of  administration  of  the  estate  actually 
assigned.    Whether  the  court  in  which  the 


proceedings  are  pending  may  deny  the  right 
of  defendant,  under  the  circumstances,  to 
participate  in  dividends,  is  a  question  not  be- 
fore us. 

What  has  been  said  has  been  based  upon 
the  assumption  that  the  words  "any  per- 
son," used  in  §  1702<2  of  chapter  80a,  may  be 
construed  to  cover  a  corporation.  This  sec- 
tion reads  as  follows:  "Any  person  who 
shall  have  made  a  voluntary  assignment  for 
the  benefit  of  his  creditors  under  or  in  pur- 
suance of  the  laws  of  this  state,  may  be  dis- 
charged from  his  debts  as  a  part  of  the  pro- 
ceedings under  such  assignment,  upon  com- 
pliance with  the  provisions  of  this  act." 
Glancing  at  the  following  sections  of  the  act, 
it  seems  at  first  as  though  it  was  not  intend- 
ed that  it  should  cover  corporations,  but  a 
consideration  of  other  statutory  provisions 
in  connection  with  several  decisions  of  this 
court  relicTes  the  question  of  the  seeming 
difficulty.  The  right  of  a  corporation  to 
make  a  voluntary  assignment  is  established. 
Garden  Bkg,  A  T,  Co,  v.  Geilfusa,  86  Wis. 
612,  57  N.  W.  349;  Vanderpoel  v.  Qorman, 
140  N.  Y.  663,  24  L.  R.  A.  548,  35  N.  E.  932. 
In  the  construction  of  statutes,  it  is  pro- 
vided by  subdivision  12,  §  4971,  Sanborn  & 
Berryinan,  Anno.  Stat,  thus:  "The  word 
'person'  may  extend  and  be  applied  to  bodies 
politic  and  corporate,  as  well  as  to  individ- 
uals." Subdivision  2,  |  4972,  says:  "The 
word  'person'  shall  extend  and  be  applied  to 
bodies  corporate,  unless  plainly  inapplica- 
ble." Instances  where  the  word  "person" 
has  been  construed  to  include  corporations 
can  be  found  in  the  following  cases:  Chip- 
peioa  Valley  &  S.  R.  Co.  v.  Chicago,  8t.  P.  M. 
d  0.  R.  Co.  76  Wis.  253,  note,  6  L.  R.  A.  610, 
44  N.  W.  25 ;  Fadneas  v.  Braunhorg,  73  Wis, 
279,  41  N.  W.  84;  Larson  v.  Aultman  d  T. 
Co.  86  Wis.  286,  56  N.  W.  915. 

In  view  of  the  statutes  mentioned,  and  the 
decisions  of  this  court  thereunder,  we  are 
satisfied  that  there  is  nothing  in  chapter  80a 
which  indicates  that  there  was  any  legisla- 
tive intent  to  make  them  "plainly  inapplica- 
ble" to  bodies  corporate. 

It  follows,  therefore,  that  the  order  ap- 
pealed from  is  proper,  and  ought  to  he  af- 
firmed. 

So  ordered. 


RHODE  Island  supreme  court. 


Citv  of  NEWPORT  et  al. 

V. 

Jeremiah  W.  HORTON  et  al, 

( R.I ) 

1.     Tlie  eountltntlonallty    of    a    statute 


provlcllnir  for  the  appointment  %y 
the  jBTOvernor  of  a  board  of  police 
cominl««loner«  for  a  city,  with  power  to 
appoint  a  chief  of  police,  does  not  depend 
upon  the  constitutionality  ot  other  provi- 
sions as  to  the  powers  of  the  board  in  re- 
spect to  liquor  licenses  and  the  licenslnfir  of 
pawnbroicers,     and    other  matters   requlrluflr 


Note. — Local  self -government  in  Rhode  Island. 

The  authorities  on  the  general  question 
of  the  power  of  the  legislature  to  im- 
pose burdens  upon  municipalities  and  to  con- 
trol their  local  administration  and  property 
have  been  marshaled  in  a  note  to  State  em  rel. 

50  L.  R.  A. 


Bulkeley  v.  Williams  (Conn.)  48  L.  R.  A.  46.'i. 
Their  tendency  is  to  support  the  power  of  the 
legislature  to  control  the  police  department  of 
a  municipality  on  the  ground  that  the  enforce- 
ment of  law  is  a  governmental  function  which 
the  state  may  exercise  either  directly  or  through 
the  agency  of  municipal  corporations. 
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iBore  or  less  police  supervision,  which  are 
dearly  severable  from  that  of  a  police  ap- 
pointment. 

"2.  An  nnwritten  tUeory  of  locul  »elf- 
Koiremmeiit  did  not  so  enter  Into  the  pro- 
visions of  the  Constitution  of  Rhode  Island 
as  to  make  it  controlling  In  construing  those 
provisions,  although  Rhode  Island  had  Its 
origin  in  a  confederation  of  independent 
towns. 

•ft.  The  eatabllaltment  of  a  board  of 
police  coinmlaalonera  for  the  city  of 
Newport  by  Pub.  Laws  1900,  chap.  804,  Is  not 
nnconstltutlonal  on  the  ground  of  Interfer- 
ence with  the  right  of  that  city  to  local  self- 
government,  80  far  as  the  appointment  of  a 
chief  of  police  by  said  commissioners  is  con- 
cerned, since  a  police  officer  does  not  perform 
a  purely  municipal,  but  a  state,  duty. 

(August  2,  1000.) 


ON  DEMURRER  to  a  petition  for  a  writ  of 
quo  warranto  to  determine  the  title  to 
the  oflice  of  police  commissioners  for  the  city 
of  Newport  upon  the  ground  that  the  act 
I  providing  for  their  appointment  was  uncon- 
stitutional.    Demurrer  stistained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Staoy  Brourn  and  Arnold 
Green,. for  petitioners: 

This  act  is  unconstitutional  because: 

1.  It  throughout  infringes  the  rights  of  lo- 
cal self-government,  fundamental  and  histor- 
ic, in  the  state  of  Rhode  Island,  enjoyed  and 
preserved  from  the  settlement  of  its  first 
four  towns  to  the  adoption  of  its  Constitu- 
tion, which  the  (Jonstitution  recognizes,  and 
on  which  it  is  built. 

Rathbone  v.  Wirth,  150  N.  Y.  459,  34  L. 
R.  A.  408,  45  N.  E.  15;  People  ex  rel.  Le  Roy 


Arguments  in  favor  of  the  rights  of  towns 
in  New  England  to  local  self-government  are 
much  stronger  than  those  which  can  be  ad- 
vanced In  favor  of  towns  in  the  new  states 
formed  since  the  national  government  was  es- 
tablished. The  historical  basis  for  this  argu- 
ment is  especially  strong  in  case  of  the  towns 
in  Rhode  Island.  The  facts  and  arguments  fur- 
nished by  the  history  of  Rhode  Island  in  sup- 
port of  this  oontentlon  have  been  summarized 
la  the  following  notes  prepared  by  Amasa  M. 
Eaton,  of  Providence,  Rhode  Island.  They  de- 
terve  preservation,  not  only  for  their  bearing 
on  the  question  here  considered,  but  also  for 
their  historical  Interest.  [Bd.] 

The  complainants  contended  that  the  four 
original  colonies  (Providence,  Portsmouth,  New- 
port, and  Warwick)  by  their  union  formed  the 
united  Colony  of  Rhode  Island  and  Providence 
Plantations  (the  name,  even  now,  showing  the 
union  of  the  two  principal  colonies)  ;  that  in 
^ing  so  they  gave  up  some  of  their  rights  of 
•elf-government,  but  not  all ;  that  those  not 
•nrrendered  are  still  retained ;  among  those  re- 
tained is  the  right  to  the  management  of  their 
local  affairs  through  their  local  town  govern- 
Jnent;  and  among  these  local  affairs  Is  the 
appointment,  control,  and  pay  of  their  consta- 
•bles  (or  town  police)  for  the  preservation  of 
the  local  peace.  Harvard  Law  Rev.  February, 
WOO,  447 ;  Do.  March,  588 ;  Do.  June,  129 ;  Al- 
ior  V.  Wayne  County  Auditors,  48  Mich.  76, 
4  N.  W.  492. 

While  admitting  the  state  can  appoint  state 
police.  It  is  denied  that  the  state  can  abrogate 
town  or  city  police  or  town  or  city  control  there- 
ot  or  can  take  town  or  city  property  or  money 
for  the  use  of  the  state  police,  without  compen- 
ation.  The  second  charter  (1663)  concen- 
trated power  in  the  general  assembly,  but  it 
^id  not  abrogate  the  right  to  local  self -govern- 
ment. The  Constitution  of  the  United  States 
concentrated  power  in  the  Congress.  It  did 
not,  however,  abrogate  the  right  of  the  states 
to  local  self-government. 

This  charter  (of  1663)  gave  power  to  the 
general  assembly  to  admit  freemen  of  the  col- 
ony. It  did  not,  however,  abrogate  the  power 
of  the  towns  to  admit  freemen  of  the  towns. 
Harvard  Law  Rev.  April,  1900,  640,  641. 

The  charter  of  the  city  of  Providence  of 
1832,  changing  Providence  from  a  town  to  a 
^ty  at  the  request  of  its  freemen  and  subject 
to  their  approval  (Staples,  Annals  of  Provi- 
nce, 396),  continues  this  order  of  things  In  8 
10  providing  that  the  board  of  aldermen  and 
common  council  In  joint  meeting  may  admlt 
''Creemen  of  the  town." 

The  many  things  done  by  the  general  assem- 
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bly  after  the  charter  of  1063  was  adopted  were 
not  done  in  derogation  or  usurpation  of  the 
powers  of  the  towns,  but  at  their  special  in- 
stance and  request,  as  enabling  acts,  in  pursu- 
ance of  the  admitted  power  of  the  general  as- 
sembly to  mould  and  direct  the  exercise  of  town 
powers. 

People  ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103,  at  24  Mich.  108,  9  Am. 
Rep.  115,  by  Cooley,  J. :  "The  state  may 
mould  local  institutions  according  to  Its 
views  of  policy  or  expediency ;  but  local 
government  is  matter  of  absolute  right,  and  the 
state  cannot  take  it  away." 

(The  judiciary  as  well  as  the  legislature,  is 
one  of  the  agencies  by  means  of  which  the  state 
may  mould  local  institutions.  Rven  In  declin- 
ing relief  against  alleged  acts  of  usurpation  of 
the  general  assembly,  it  is  moulding  the  exer- 
cise of  this  power.) 

And  a  power  of  authorization  must  not  be 
confounded  with  a  power  of  compulsion.  Har- 
vard Law  Rev.  June,  1900,  127  ;  Goodnow,  Mun. 
Home  Rule,  54. 

The  legislature  can  authorize  a  town  to  in- 
cur a  debt.     How  can  it  compel  it  to  do  so? 

When  new  towns  were  Incorporated  in  Rhode 
Island  it  was  with  the  express  statement  that 
each  new  town  had  all  the  powers,  etc.,  of  the 
old  towns,  thus  placing  them  all  on  the  same 
footing,  just  as  new  states  admitted  to  the 
Union  are  placed  on  the  footing  of  the  old 
states.  Harvard  Law  Rev.  March,  1900,  578- 
583;  April,  1900,  643,  644.    * 

It  may  be  that  In  1664  (not  1666,  obviously 
a  clerical  error  in  the  opinion)  the  assembly 
voted :  "It  is  ordered  that  each  towne  Is  em- 
powered to  apoynt  a  day  for  election  of  their 
towne  officers,  and  to  elect  as  to  Chouse  Towne 
Couusell  men,  soe  many  as  to  make  up  slxe  with 
the  assistants  of  each  towne.  ..."  2  Col. 
Recs.  27. 

But  the  act  cannot  be  construed  as  it  is  con- 
strued In  the  opinion,  for  In  1667  we  find  It 
recorded :  "Voated  that  the  towne  of  Newport 
shall  have  six  men  added  to  the  magistrates  in 
their  towne  to  be  their  Towne  Council!."  2 
Col.  Recs.  190.  Both  evidently  mean  that  in 
addition  to  the  assistants  or  magistrates,  the 
town  should  elect  six  more  of  its  freemen  to  the 
town  council.  If  it  be  urged  that  "the  magis- 
trates of  their  towne"  included  the  assistants, 
that  is  but  proof  that  the  process  had  already 
begun  through  which  assistants  were  becoming 
representatives  of  their  towns,  ending  in  their 
becoming  senators. 

In  1672  (2  Col.  Recs.  469)  in  "The  Charter 
of  Block  Island  named  New  Shoreham"  we  find : 
"And  that  the  said  freemen  at  the  said  meet- 
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▼.  Hurlbut,  24  Mich.  44.  9  Am.  Rep.  103; 
State  ex  rel.  Jameson  v.  Dctuiy.  118  Ind.  382. 
4  L.  R.  A.  71^  21  X.  E.  2o2;  People  v.  Lyiieh, 
51  Cal.  15,  21  Am.  Rep.  tJTT ;  State  ex  rel. 
Aity.  (Jen.  v.  J/oorc«,  55  Xeb.  480,  41  L.  R. 
A.  624,  76  X.  \V.  175. 

2.  It  thi-oughout  infrin^fos  art.  1,  §  23.  of 
the  Constitution  { Stair  ex  rel.  Attif.  (ien.  v. 
Moores,  55  Xeb.  480,  41  L.  R.  A.  62;!,  76  X. 
W.  175),  and  art.  4,  §  10,  of  the  Constitu- 
tion. 

3.  It  in  §  19  'nfrin;;es  art.  1,  §  13,  and  art. 
10,  §  2,  of  the  Constitution. 

Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

4.  It  in  §S  6  and  7  confers  legislative  pow- 
ers on  subordinate  executive  officers,  therein 
infringing  art.  3  of  the  Constitution. 

5.  Its  unconstitutional  provisions  so  per- 
meate the  act  as  to  infect  the  whole. 


iuge,  shall  choose  three  wise,  honest  men,  who 
shall  be  added  to  the  two  Wardens  for  the 
Towne  Councill,  to  have  like  authority  as  other 
Towne  Councills  have." 

Id  the  case  of  Providence  In  1681  (3  Col. 
Recs.  104)  we  find  the  town  council  consisted 
of  "six  persons  well  qualiiied,  to  bee  added  to 
the  assistants  of  the  said  Towne,  to  be  the 
Towne  Councill  .  .  .  until  the  next  day  of 
election  of  Towne  officers ;"  evidently  but  a  tem- 
porary arrangement  to  bridge  over  a  difference 
in  the  term. 

The  law  relied  upon  in  the  opinion  seems  to 
have  been  at  once  more  honored  In  tne  breach 
than  in  the  observance. 

In  the  so-called  Digest  of  1705  (reported  to 
the  General  Assembly,  but  never  formally 
adopted),  p.  35,  we  find:  "And  Bee  it  further 
enacted  by  the  present  authority  and  It  is  Here- 
by Enacted;  That  Each  Town  Shall  Appoint  a 
day  of  Election  of  Town  Officers  and  there  shall 
be  Chosen  in  Each  Town  Six  men  of  Quality  to 
sit  with  ye  Assistants  or  Justices  In  ye  Town 
Concerning  ye  Probate  of  Wills  &  Granting  Li- 
censes. Each  Town  Shall  Also  Choose  theer 
town  Clarke,  Town  Treasurer,  Town  SerJItt,  Con- 
stables, Overseers  of  Ye  Poor,  highway,  ward- 
ens, viewers  of  fences.  Town  Packer,  Sealer  of 
weights  and  measures,  all  other  officers  yt  ye 
towns  may  have  Occasion  for." 

In  the  Digest  of  1719,  p.  22,  we  find:  "An 
Act  Establishing  ;rown  Officers  in  Each  Kespec- 
five  Town  in  the  Colony."  "Be  it  enacted  Ac. 
That  every  Town  within  this  Colony  shall  once 
In  every  year  (on  a  Day  to  be  by  the  Freemen 
of  each  Respective  Town  appointed)  cbuse  ar»d 
elect  such  and  so  many  Town  Officers  as  by  the 
Laws  of  this  Colony  are  or  shall  be  required. 
And  that  on  such  a  Day  by  them  appointed, 
they  shall  annually  Chuse  and  elect  six  good  and 
sufficient  Freeholders  of  each  Town  for  the  Con- 
stituting of  a  Town  Courcll  for  each  town,  who 
together  with  such  assistants.  Justices  of  the 
Peace  and  Wardens  as  shall  Dwell  and  inhabit 
in  said  town,  with  the  Governour  and  Deputy 
Governour,  and  each  of  them  in  such  Town  or 
Towns  where  they  shall  inhabit  or  Reside,  shall 
be  and  they  hereby  are  constituted  and  ap- 
pointed a  Town  Council  for  such  Town.    .    .    ." 

See  also  Acts  and  Laws  1745,  p.  9,  entitled 
an  "Act  to  Establish  the  Election  of  Town  Offi- 
cers In  Each  Town  In  the  Colony." 

The  powers  and  duties  of  assistants  were 
changed  from  time  to  time.  At  first  they  were 
executive  and  Judicial  officers,  members  of  the 
governor's  council :  then  they  were  legislators, 
and  finally  they  became  senators,  one  from  each 
town. 

60  L.  K.  A. 


6.  T<i\vns  and  cities  have  powers  with 
which  the  legislature  cannot  interfere,  even 
if  the  Constitution  is  silent  in  regard  to 
tht»ni. 

People  ex  rel.  Bolton  v.  Albert  son,  55  X. 
V.  50;  Piople  ex  rel.  Toicnsend  v.  Porter.  90 
X.  Y.  (58:  Rathbone  v.  Wirth,  150  N.  Y.  459, 
34  L.  K.  A.  408,  45  X.  E.  15;  People  ex  rd. 
Lc  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Park  Comrs.  v.  Detroit, 
•28  Mich.  228.  15  Am.  Rep.  202;  People  ex  rel 
Paik  Comrs.  v.  Detroit^  29  Mich.  343;  .4//or 
v.  Waym^  County  xluditors.  43  Mich.  76.  4 
X.  W.  492;  Robertson  v.  Baxter,  57  Mich. 
127,  23  X.  W.  711 ;  Atty.  Gen.  v.  Detroit.  r»S 
Mich.  213,  55  Am.  Rep.  675,  24  N.  W.  887; 
Wilcox  v.  Paddock,  65  Mich.  23,  31  X.  W. 
609;  Detroit  Bd.  of  Metropolitan  Police  v. 
Wayne  County  Auditors,  68  Mich.  576.  3t» 
N.  W.  743;  People  v.  Lynch,  51  Cal.  15,  21 

1  Arnold,  History  R.  I.  U3.  210,  211.  V)!. 
302,  321 ;  1  R.  I.  Col.  Recs.  195,  218 :  2  do.  7. 
26,  150.  151,  181 :  3  do.  313  ;  Acts  &  Laws  1745. 
9,  24,  25. 

Exactly  when  assistants  in  Rhode  Island 
ceased  to  be  general  officers,  and  became  sena- 
tors, is  not  easy  to  determine.  The  leglslatloa 
relied  on  by  the  court  was  but  a  step  In  the 
making  the  assistants  the  representative  of  the 
town  and  Its  interests. 

In  March,  1669,  In  the  case  of  a  dlTlsion  in 
Providence  In  the  exercise  of  its  admitted  pov- 
er  to  mould  and  direct  the  exercise  of  town  pow- 
ers, the  general  assembly  appointed  &  commlfl- 
slon  to  call  a  town  meeting  in  Providence  to 
make  choice  of  town  officers,  and  to  choose 
deputies  to  the  general  assembly  (III.  Early 
Recs.  of  Prov.  149).  The  assembly  did  not  ap- 
point officers  for  the  town,  nor  take  away  Its 
power  to  elect  them ;  It  simply  directed  what 
should  be  done  to  enable  the  town  to  elect  Its 
own  officers,  a  division  having  arisen  that  In- 
terfered with  the  usual  course  of  action. 

In  1663  (Acts  &  Laws  1745.  4  &  2  Col.  Bees. 
525)  the  assembly  passed  an  act  directing  town 
councils  to  probate  wills,  etc.  The  act  Itself 
states  why  this  was  done — ^because  "the  bead 
officer  of  the  town,"  who  hitherto  had  probated 
wills,  etc.,  had  become  extinct.  The  assembly 
did  not  appoint  an  officer  of  the  colony  to  pro- 
bate wills ;  it  simply  directed  what  other  town 
officers  should  have  probate  power,  there  being 
no  longer  any  head  officer  of  the  town. 

Thi^as  a  legitimate  exercise  of  the  admitted 
power  of  the  assembly  to  mould  and  direct  the 
exercise  of  town  powers,  as  necessity  requires. 
Instead  of  abrogating  town  powers,  this  act 
confirmed  them.  Throughout  the  history  of 
this  state  until  now,  the  legislature  was  con- 
stantly admitting,  confirming,  and  adding  to 
the  already  existing  town  powers.  It  Is  sow 
discovered,  however,  that  in  so  doing  It  has  es- 
tablished Its  power  to  destroy  these  town  powers. 
While  the  legislature  has,  and  always  has 
had,  power  to  pass  all  general  laws,  towns  In 
Rhode  Island  have,  and  always  have  had,  power 
to  pass  their  own  local  ordinances.  The  creation 
of  new  towns :  changing  town  boundaries ;  re- 
quiring towns  to  keep  highways  in  repair:  es- 
tablishing fire  districts  within  towns  with  pow- 
er to  levy  taxes ;  giving  towns  authority  to  es- 
tablish local  police  ordinances,  etc.,  etc., — are 
all  in  the  line  of  proper  exercise  of  the  power 
of  the  assembly  to  mould  and  direct  the  exer- 
cise of  town  powers.  They  enable  the  towns 
the  better  to  exercise  their  own  powers.  Thejr 
confirm  those  powers  Instead  of  taking  away 
from  them. 
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Am.  Rep.  677 :  fltate  ex  ret.  Jameson  v.  Den- 
ny, 118  Jnd.  382,  4  L.  R,  A.  79,  21  N.  PI  252 ; 
EvansviUe  v.  State  ex  ret.  Blend,  118  Ind. 
426, 4  L.  R.  A.  93,  21  N.  E.  267  ;  State  ex  reU 
Atty.  Om.  V.  Moores,  55  Neb.  480,  41  L.  R. 

A.  024,  70  N.  W.  175. 

Mr,  Amasa  M.  Eaton,  also  for  petition- 
ers: 

Every  American  Constitution  is  partly 
written  and  partly  unwritten.  But  no  Con- 
stitution is  wholly  unwritten. 

Harvard  Law  Rev.  February,  1900,  p.  446. 

Restraints  upon  legislation  may  be  found 
either  in  the  language  employed,  or  in  the 
evident  purpose  which  waa  in  view,  and  the 
drcumstances  and  historical  events  which 
led  to  the  enactment  of  the  particular  pro- 
vision, as  a  part  of  the  organic  law. 

Hathhone  v.  Wirth,  150  N.  Y.  459,  34  L. 

B.  A.  408,  45  N.  £.  15. 


The  Constitution,  instead  of  being  the 
source  of  our  laws  and  liberties,  is,  in  the 
main,  no  more  than  a  recognition  and  re-en- 
actment of  an  accepted  system. 

People  ex  rcl.  Ja'  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  Cooley,  Const.  Lim.  6th 
ed.  49. 

Local  self-government  having  always  been 
a  part  of  tlie  English  and  American  systems, 
we  shall  look  for  its  recognition  in  any  such 
instrument.  And,  even  if  not  expressly  rec- 
ognized, it  is  etill  to  be  understood  that  all 
these  instruments  are  framed  with  its  pres- 
ent existence  and  anticipated  continuance  in 
view. 

Cooley,  Const.  Lim.  6th  ed.  p.  47;  People 
ex  rel.  Park  Comra.  v.  Dttroit,  28  Mich.  228, 
15  Am.  Rep.  202;  People  ex  rel,  Bolton  v. 
Albertaon,  55  N.  Y.  50. 

Rhode  Island  waB  always  a  pure  democ- 


A  l^Islature  cannot  divert  town  highways 
into  state  roads.  Davles  v.  Saginaw  County 
Sapers.  89  Mich.  295,  50  N.  W.  862.  Similar- 
ly, It  cannot  divert  town  police  funds  and  prop- 
erty from  town  police  purposes  to  state  police 
parposes;  nor  a  town  hospital  and  its  stores 
and  property  to  state  hospital  purposes :  nor 
a  town  water  system,  nor  a  town  power  plant, 
electric  plant,  or  other  town  plant  to  state  pur- 
poses, without  compensation.  Yet  undoubtedly 
the  state  may  maintain  its  own  state  police, 
hospital,  water  system,  power  plant,  or  other 
plant. 

The  act  in  question  being  sustained,  the  leg- 
iflature  can  vest  the  management  of  a  town 
pound  In  a  state  officer  and  make  the  town  pay 
him.  It  can  vest  the  management  of  a  town 
poor  farm  In  a  state  officer,  and  make  the  town 
pay  him ;  It  can  vest  the  management  of  a 
town's  or  city's  treasury  in  a  state  officer,  at 
the  town's  or  city's  expense.  There  is  no  long- 
er any  limit  upon  the  assembly's  power,  and  no 
town  nor  city  has  any  right  the  assembly  is 
bound  to  respect.  The  will  of  the  legislature, 
free  from  legal  restraint,  leaves  no  rights  to 
the  towns,  under  such  a  system,  and  the  right 
to  local  self-government  is  a  tradition  of  the 
past.  In  the  future,  the  historian  and  philoso- 
pher, when  treating  of  this  period,  will,  per- 
haps, pause  awhile,  and,  like  Macaulay's  New 
Zealander  on  the  ruins  of  London  Bridge,  note 
how  the  gradual  growth  of  the  unwritten  Con- 
ititution,  unchecked  by  the  Judiciary,  under- 
mined the  former  system  of  government. 

In  1784,  the  general  assembly  changed  New- 
port from  a  town  into  a  city  at  the  request  of 
its  freemen  In  town  meeting  convened  as  the 
record  expressly  states.  See  Schedules  of  the 
General  Assembly,  May,  1784,  "An  Act  to  In- 
corporate the  Town  of  Newport  Into  a  City," 
and  Schedules,  March,  1787,  "An  Act  Vacating 
the  City  Charter  of  Newport."  The  charter  of 
the  City  of  Newport  (Schedules,  May  Session, 
1853,  p.  21)  was  submitted  to  the  vote  of  its 
fceemeo.  This  has  been  the  common  practice 
in  Rhode  Island.  As  to  Trovidence,  see  Staples, 
Annals  of  Providence,  390. 

In  1650  a  prison  for  malefactors  against  the 
peace  of  the  colony  having  become  necessary, 
the  assembly  ordered  one  to  be  built  in  New- 
port towards  the  cost  of  which  all  the  towns 
contributed.     1  Arnold,  History,  R.  I.  227-267. 

The  opinion  maximizes  Instances  of  the  exer- 
Hie  of  colonial  or  state  power,  and  minimizes  in- 
stances of  the  exercise  of  town  powers.  It  passes 
^7  the  continued  exercise  of  town  powers  after 
the  adoption  of  the  charter  of  1663,  i.  e.; 

(a)  There  never  has  been,  nor  is  there  now, 
50L.  a.A, 


any  escheat  to  the  colony  or  state,  but  only  to 
the  town.  Harvard  Law  Rev.  April,  1000,  639, 
640 :  R.  I.  Gen.  Laws,  chap.  217. 

(b)  The  towns  continued  after  1663  to  elect 
town  justices  of  the  peace,  and  they  still  elect 
them.  The  right  is  reserved  in  art.  10,  I  7.  of 
the  existing  Constitution  adopted  in  1842. 
Therefore  the  towns  have  still  preserved  their 
ancient  right  to  administer  local  Justice,  and, 
as  ancillary  thereto  and  a  necessary  part  there- 
of, the  right  to  appoint  and  control  their  local 
police,  the  town  constables. 

(c)  After  1668,  the  towns  continued  to  ad- 
mit freemen  of  their  respective  lowiis.  the  gen- 

'eral  assembly  admitting  freemen  of  the  colony. 
Harvard  Law  Rev.  April,  1000,  040,  641. 

(d)  The  preservation  of  our  liberties  during 
the  usurpation  of  Andros  was  not  throup^h  the 
colony's  general  assembly,  but  through  the 
towns  and  the  town  councils.  Harvard  Law 
Rev.  April,  1900,  643. 

(e)  The  continuous  exercise  of  probate  pow- 
ers by  the  towns,  a  power  that  existed^in  the 
towns  before  there  was  any  general  assembly. 

(f)  The  system  of  financial  town  meetings, 
peculiar  to  Rhode  Island  and  still  continued. 

(g)  The  continued  admission  of  new  towns 
after  1663,  and  the  placing  them  upon  the  same 
footing  as  the  old  towns.  Harvard  Law  Rev. 
April,  1900,  579-584,  641-651. 

Towns  in  Rhode  Island  stand  on  a  different 
footing  from  the  towns  of  many  other  slates, 
or  from  the  District  of  Columbia  in  its  relation 
to  the  United  States. 

There  is  no  common  system  of  town  rights 
In  this  country.  In  each  state  Its  constitution- 
al development,  etc.,  must  be  studied,  to  deter- 
mine what  its  town's  rights  are. 

As  to  the  rights,  powers,  duties,  etc.,  of  town 
constables,  see,  particularly,  Allor  v.  Wayne 
County  Auditors,  43  Mich.  76,  4  N.  W.  402. 

Rhode  Island  Gen.  Laws,  chap.  102,  I  17, 
constituting  sheriffs  and  their  deputies,  town 
sergeants,  constables,  and  chiefs  of  police  of 
the  several  towns,  a  state  police,  is  merely  an 
enabling  act.  It  does  not  take  away  from  the 
powers,  etc.,  of  town  constables,  but  it  adds  to 
them.  In  Kentucky  v.  Dennlson,  24  How.  06,107, 
16  L.  ed.  717,  722,  Taney,  Ch.  J.,  held  that  the 
Federal  government  has  no  power  to  Impose  up- 
on a  state  officer  any  duty,  and  to  compel  him 
to  perform  it.  People  ex  rel.  Wood  v.  Draper, 
15  N.  Y.  532,  and  People  ex  reJ.  McMuIlen  v. 
Shepard.  36  N.Y.285.are  overruled  by  People  rj» 
rel.  Bolton  v.  Albert  son.  55  N.  Y.  64,  68.  and 
Rathboue  v.  Wirth,  6  App.  Dlv.  277,  295,  40  N. 
Y.  Supp.  535,  545.  546.  and  on  appeal,  150  N. 
Y.  459.  34  L.  R.  A.  408,  45  N.  E.  15. 
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racy,  with  all  of  the  departments  of  govern- 
ment, the  legislative,  the  executive,  and  the 
judiciary,  under  the  control  of  its  own  free- 
men. 

One  set  of  colonies,  the  New  England,  and 
afterwards  the  states  that  were  formed  upon 
their  model,  adopted  the  Anglo-Saxon  form 
of  town  government;  another,  the  southern 
set  of  colonies,  and  afterwards  the  states 
that  were  formed  upon  their  model,  adopted 
either  the  county  or  the  parish  as  the  unit  of 
government. 

The  four  original  towns,  Providence, 
Portsmouth,  Newport,  and  Warwick  (out  of 
which  many  other  towns  have  since  been 
carved),  were  really  four  original  separate 
colonies,  each  with  self-orie^inating  powers, 
legislative,  executive,  and  judicial,  not  de- 
rived in  any  way  from  the  mother  country, 
and  with  title  to  the  soil  derived  from  the 
Indians, 

In  1640  the  two  island  towns  of  Ports- 
mouth and  Newport  united,  each  reserving 
its  right  to  local  self-gov«rnment  and  to  its 
own  court  and  executive,  by  their  union  cre- 
ating a  state  and  adopting  a  seal  with  a 
form  of  government  for  the  union.  This 
union  continued  until  organization  of  the 
four  towns  under  the  first  charter,  in  1647. 

Besides  accepting  the  charter  of  1643-4, 
formal  charters  were  granted  to  the  four 
original  towns  at  the  next  session  of  the  gen- 
eral assembly. 

An  examination  of  these  charters  of  Provi-* 
dence  and  Warwick  shows  that  the  former 
system  of  local  self-government  was  perpetu- 
ated under  them. 

There  is  a  remarkable  analogy  between  the 
system  of  towns  forming  Rhode  Island  and 
the  system  of  states  forming  the  United 
States. 

Towns  are  the  recognized  units  of  the  sys- 
tem of  government  of  Rhode  Island. 

R.  I.  Const,  art.  5,  §  1,  and  art.  6,  §  1. 

The  state  may  mould  local  institutions  ac- 
cording to  its  views  of  policy  or  expediency; 
but  local  government  is  matter  of  absolute 
right,  and  the  state  cannot  take  it  away. 

People  ex  rel.  Le  Roy  v.  Kurlhut,  24  Mich. 
44,  9  Am.  Rep.  103 ;  People  ex  rel.  Bolton  v. 
Albertson,  55  N.  Y.  50;  Rathhone  v.  Wirth, 
160  N.  Y.  459,  34  L.  R.  A.  408,  45  N.  E.  15. 

In  the  absence  of  something  specific  in  the 
written  Constitution,  the  state  of  things  con- 
tinues tliat  was  formerly  in  force. 

Baltimore  v.  State  ex  rel.  Board  of  Police, 
15  Md.  :376,  74  Am.  Dec.  572;  State  ex  rel. 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R.  A. 
79,  21  N.  E.  252;  Evansville  v.  State  ex  rel. 
Blend,  118  Ind,  426,  4  L.  R.  A.  93,  21  N.  E. 
267;  State  ex  rel.  Holt  v.  Denny,  118  Ind. 
449,  4  L.  R.  A.  65,  21  N.  E.  274 ;  State  ex  rel. 
Atty.  Gen.  v.  Moores,  55  Neb.  480,  41  L,  R. 
A.  624,  76  N.  W.  175,  Reaffirmed  in  State 
ex  rel.  Smyth  v.  Kennedy  (Neb.)  83  N,  W. 
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A  statute  may  be  unconstitutional  and  yet 
not  contradict  some  express  provision  of  the 
Constitution. 

If  the  act  is  inhibited  by  the  general  scope 
and  purpose  of  the  Constitution,  it  is  as  in- 
valid as  though  forbidden  by  it  expressly. 
50  L.  R.  A. 


The  right  of  local  self-government  in* 
towns  and  cities  (i.  e.,  the  right  of  the  vot- 
ers thereof  to  govern  themselves,  through  of- 
ficers of  their  own  selection,  and  in  all  mat- 
ters local  in  their  nature)  existed  when  the- 
State  Constitution  was  framed,  was  not  sur- 
rendered upon  it«  adoption,  but  is  vested  in 
the  voters  of  such  municipalities,  and  the 
legislature  cannot  take  it  away. 

Von  Hoist,  Const.  Law,  171;  Cooley, 
Const.  Lim.  6th  ed.  p.  206;  Mechem,  Pub, 
Oflf.  §  123;  Cincinnati,  W,  d  Z.  R.  Co.  v. 
Clinton  County  Comra.  1  Ohio  St,  77;  State 
ex  rel,  Atty.  Qen.  v.  Moores,  55  Neb.  480,  41 
L,  R.  A.  624,  76  N.  W.  176;  State  ex  reU 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R.  A. 
79,  21  N.  E.  252;  Evansville  v.  State  ex  reL 
Blend,  118  Ind.  426,  4  L.  R,  A.  93,  21  N.  E. 
267;  State  ex  rel.  Holt  v.  Denny,  118  Ind. 
449,  4  L.  R.  A.  65,  21  N.  E.  274. 

Messi's.  Clark  Bnrdiok  and  WIlHam 
P.  Sheffield,  Jr.,  for  respondents: 

Creation  prior  to  the  adoption  M  the  Con- 
stitution gives  a  municipal  corporation  no 
independence  of  legislature. 

Boyd  V.  Chambers,  78  Ky.  140;  Cooley, 
Const.  Lim.  3d  ed.  p.  192;  Montpelier  Acad- 
emy V.  George,  14  La.  406,  33  Am.  Dec  585. 

Public  corporations  are  but  parts  of  the 
machinery  employed  in  carrying  on  the  af- 
fairs of  the  state,  and  they  are  subject  to  be 
changed,  modified,  or  destroyed  as  the  exi- 
gent es  of  the  public  may  demand. 

Mount  Pleasant  v.  Beckwith,  100  U.  S. 
524.  25  L.  ed.  701 :  Williams  v.  Eggleston, 
170  U.  S.  304,  *42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  617 :  Sherman  v.  Benford,  10  R.  I.  559. 

The  fegislature  may,  unless  specially  re- 
stricted in  the  Constitution,  take  from  a 
municipal  corporation  its  charter  powers  re- 
specting the  police  and  their  appointment, 
and  by  statute  itself  directly  provide  for  a 
permanent  police  for  the  corporation  under 
the  control  of  a  board  of  police,  not  appoint- 
ed or  elected  by  the  corporate  authorities, 
but  consisting  of  commissioner  named  and 
appointed  by  the  legislature.  Police  officers 
are  in  fact  state  or  public  officers,  and  not 
private  or  corporate  officers. 

1  Dill.  Mun.  Corp.  4th  ed.  p.  102;  Barnes 
V.  District  of  Columbia,  91  U.  S.  540,  23  L. 
ed.  440;  15  Am.  &  Eng.  Enc.  Law,  p.  993, 
note,  and  eases  cited;  Boston  Beer  Co.  v. 
Massachusetts,  07  U.  S.  25,  24  L.  ed.  989; 
Black,  Const.  Law,  §  150;  People  ex  rel. 
Wood  V.  Draper,  15  N.  Y.  544;  People  ex  rel. 
McMullen  v.  Shepard,  36  N.  Y.  286;  Balti- 
more V.  State  ex  rel.  Board  of  Police,  15  Md. 
376,  74  Am.  Dec.  572;  State  ex  rel.  Police 
Comrs.  V.  St.  Louis  County  Ct.  34  Mo.  567 ; 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich. 
500;  Com.  v.  Plaisted,  148  Mass.  375,  2  L. 
R.  A.  142,  19  N.  E.  224. 

The  selection  of  officers  who  are  nothing 
more  than  public  agents  for  the  effecting  of 
public  purposes  is  a  matter  of  public  conven- 
ience or  necessity,  and  so,  too,  are  the  pe- 
riods for  the  appointment  of  such  agents, 
but  neither  the  one  nor  the  other  of  these  ar- 
rangements can  constitute  any  obligations 
to  continue  such  agents. 

Butler  V.  Pennsylvania,  10  How.  402,  13 
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L.  ed.  472:  Conner  r,  yew  York^  2  Sandf. 
355;  Morris  v.  People,  3  Denio,  381, 

Mr,  Charles  A.  Wilson,  also  for  re- 
spondents : 

The  act  in  question  violates  no  expressed 
provision  of  liie  Constitution  of  Rhode  Is- 
land, and  courts  will  not  adjudge  a  legisla- 
tive enactment  unconstitutional,  unless  it 
conllicts  expressly  or  by  necessary  implica- 
tion with  the  Constitution. 

The  ci^  of  Newport  is  a  municipal  corpo- 
ration acting  under  a  charter  granted  by  the 
general  assembly  May  6,  1853,  He  v.  January, 
1875,  therefore  deriving  its  corporate  exist- 
ence from  the  legislature,  and,  being  a  creat- 
ure of  the  law-making  power,  is  subject  to 
l^slative  control. 

Barnes  v.  Distriot  of  Columbia,  91  U.  S. 
544,  23  L.  ed.  441;  Metropolitan  R.  Co.  v. 
District  of  Columbia,  132  U.  S.  8,  33  L.  ed. 
234,  10  Sup.  Ct.  Rep.  19;  1  Dill.  Mun.  Corp. 
4th  ed.  p.  97 ;  State  ex  rel.  Atty,  Gen,  v.  Cov- 
ington, 29  Ohio  St.  113;  Baltimore  v.  State 
ejE  rel.  Board  of  Police,  15  Md.  376,  74  Am. 
Dec  572;  Williams  v.  Eggleston,  170  U.  S. 
310,  42  L.  ed.  1049,  18  Sup.  Ct  Rep.  617 ; 
Mount  Pleasant  v.  Beckivitk,  100  U.  S.  523, 
25  L.  ed.  700 ;  People  ex  rel.  Wood  v.  Draper, 
15  N.  Y.  544;  People  ex  rel,  McMullen  v. 
Shcpard,  36  N.  Y:  286;  State  ex  rel.  Police 
Comrs.  V.  St,  Louis  County  Ct.  34  Mo.  567 ; 
Com.  V.  Plaisted,  148  Mass.  386,  2  L.  R.  A. 
142,  19  N.  E.  224;  Trimble  v.  People  ex  rel. 
Phelps,  19  Colo.  196,  34  Pac.  981;  State  ex 
rd.  Atwood  v.  Hunter,  38  Kan.  581,  17  Pac. 
177;  Burch  v.  Hardwicke,  30  Gratt.  34,  32 
Am.  Rep.  640;  Chicago  v.  Wright,  69  111. 
32G;  Cobb  V.  Portland,  55  Me.  383,  92  Am. 
Dec.  598;  Oray  v.  Granger,  17  R.  I.  201,  21 
AU.  342;  Kelley  v.  Cook,  21  R.  I.  29,  41  Atl. 
571. 

Stlaess,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  May  last  the  general  assembly  passed 
an  act  to  establish  a  board  of  police  commis- 
sioners for  the  city  of  Newport,  Pub.  Laws, 
chap.  804.  It  provided  for  the  appointment 
by  the  governor,  with  the  advice  and  consent 
of  the  senate,  of  three  commissioners,  who 
should  be  qualified  j^lectors  of  Newport,  with 
the  temu  of  office  of  two,  four  and  six  years. 
This  board  haa  authority  to  appoint,  re- 
move, organize,  and  control  the  chief  of  po- 
lice and  the  police  force  generally ;  to  make 
mles  and  regulations  therefor;  to  have  full 
charge  of  liquor  licenses  and  the  licensing 
of  pawnbrokers,  billiard  and  pool  rooms, 
hawkers  and  peddlers,  shows  and  a  large  list 
of  other  matters  which  require  more  or  less 
police  supervisicm.  The  board  is  authorized 
to  expend  a  sum  not  exceeding  $36,000,  and 
lueh  further  sum  as  the  city  council  of  New- 
port may  appropriate,  for  said  purposes,  to 
be  paid  Dy  the  city.  PoWer  is  also  given  to 
the  board  to  make  ordinances  for  the  man- 
agement of  the  police,  with  power  to  impose 
penalties  of  fine  and  imprisonment,  to  sum- 
mon witnesses,  to  punish  for  contempt,  and 
to  do  many  things  which  need  not  now  be 
ipecified. 

The  board  was  duly  appointed  by  the  gov- 
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emor  and  organized  under  this  act,  and  it 
appointed  Benjamin  H.  Richards  as  chief  of 
police  in  the  place  of  Pardon  S.  Kaull,  who 
had  been  elected  to  that  office  for  the  term 
of  one  year  by  the  city  council  of  Newport, 
in  January  last.  Said  Kaull  claims  the  of- 
ilce  under  said  election,  and,  under  Gen. 
Laws,  chap.  263,  this  petition  is  filed,  in  the 
nature  of  quo  warranto,  to  determine  the 
title  to  the  office. 

The  ground  upon  which  the  petition  rests 
is  that  the  act  appointing  the  commission  is 
unconstitutional. 

Several  grounds  of  unconstitutionality  are 
urged,  such  as  the  power  to  punish  for  con- 
tempt, to  compel  the  production  of  books  and 
papers,  the  exercise  of  legislative  powers, 
etc.,  which  need  not  be  considered  at  this 
time.  The  single  question  presented  in  this 
petition  is  whether  the  general  assembly  has 
power  to  create  a  police  commission,  to  be 
appointed  by  the  governor,  which  can  ap- 
point a  chief  of  police.  If  it  has  such  power 
it  is  quite  immaterial  to  this  question  what 
its  powers  may  be  in  regard  to  other  mat- 
ters which  are  clearly  separable  and  dis- 
tinct from  that.  A  statute  may  be  void  in 
one  part  and  valid  in  other  parts,  unless  the 
parts  are  so  intimately  connected  that  one 
cannot  stand  without  the  other.  In  Penni- 
man*s  Case,  103  U,  S.  714,  26  L.  ed.  602, 
which  went  up  from  this  court,  the  first  sec- 
tion of  the  act  alleged  to  be  unconstitution- 
al, provided  that  no  person  should  thereaft- 
er be  imprisoned  or  be  continued  in  prison, 
nor  his  property  be  attached  upon  an  execu- 
tion issued  on  a  judgment  against  a  corpora- 
tion of  which  such  person  was  a  stockholder. 
This  was  contrary  to  the  law  existing  at  the 
time  when  the  creditor  obtained  a  judgment 
against  the  corporation  in  which  Penniman 
was  a  stockholder,  and  the  objection  was 
that  it  was  invalid  because  it  impaired  the 
obligation  of  a  contract.  The  case,  however, 
only  involved  the  release  of  Penniman  from 
imprisonment.  The  court  therefore  said: 
"It  is  only  necessary  to  consider  that  part 
of  §  1  of  the  act  .  .  .  which  relieves  a 
party  from  imprisonment  upon  the  execu- 
tion. Penniman  invoked  that  provision 
and  no  other.  He  was  merely  relieved  from 
imprisonment,  and  it  is  that,  and  that  only, 
of  which  Tweedle  complains."  The  court 
then  quoted  fr<Hn  Keokuk  Northern  Line 
Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24  L.  ed. 
377,  in  which  the  court  said:  "Statutes 
that  are  constitutional  in  part  only  will  be 
upheld  so  far  as  they  are  not  in  conflict  with 
the  Constitution,  provided  the  allowed  and 
prohibited  parts  are  severable.  ...  It 
may  be  conceded  the  ordinance  is  too  broad 
and  that  some  of  its  provisions  are  unwar- 
ranted. When  those  provisions  are  at- 
tempted to  be  enforced,  a  different  question 
may  be  presented." 

In  State  v.  Snono,  3  R.  I.  64,  where  a  part 
of  the  act  in  aueation,  which  related  to  an- 
other ollense  tnan  that  charged  against  the 
defendant,  was  claimed  to  be  invalid.  Judge 
Brayton  said  that  it  was  a  very  wholesome 
rule'  that  llo  one  can  take  advantage  of  the 
unconstitutionality  of  an  act,  who  has  no  in- 
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torest  in,  and  is  not  affected  by,  it.  This 
language  related  to  provisions  of  the  act, 
which  did  not  affect  tne  party  who  objected 
to  thcni  in  the  case  before  the  court. 

TJic  rule  as  st^ated  in  Cooley,  Const.  Lini. 
(ith  ed.  214,  is  that  a  law  will  not  be  held  in- 
valid on  the  objection  of  a  party  whose  in- 
terests are  not  affected  by  it  in  a  manner 
which  the  Constitution  forbids.  See  also 
i^tate  V,  Amery,  12  R.  I.  64 ;  6  Am.  &  Eng. 
Knc.  Jjaw,  2d  ed.  p.  1088,  note  3. 

The  question  in  this  case  being  that  of 
title  to  the  office  of  chief  of  police  of  New- 
port, it  is  quite  immaterial  to  the  decision 
of  that  question  whether  the  police  commis- 
sion can  lawfully  exercise  other  powers  which 
are  conferred  upon  it  by  the  act,  and-  which 
are  in  no  way  involved  in  the  case  presented. 
Such  powers  are  clearly  severable  from  that 
of  a  police  appointment. 

We  are  not  called  upon  to  consider,  nor 
can  we  properly  do  so,  any  question  of  un- 
constitutionality in  the  act  before  uk,  except 
«o  far  as  it  affects  the  power  of  appointment 
of  a  chief  of  police  and  the  control  of  the  po- 
lice department.  If  the  commission  had  the 
power  to  appoint  a  chief  of  police,  that  set- 
tles this  case,  and  it  is  of  no  consequence 
what  their  powers  may  be  in  other  respects. 
Of  course,  we  understand  that  the  argu- 
ment on  this  line  was  pressed  by  the  peti- 
tioners in  order  to  show  that  unconstitution- 
ality permeated  the  whole  act;  but  w^e  can- 
not give  effect  to  such  an  argument,  because 
it  is  very  clear  that  the  parts  are  not  insep- 
arable and,  hence,  that  our  decision  can  only 
rest  upon  the  parts  that  affect  this  case. 

Conllning  our  attention,  then,  to  the  pro- 
visions of  the  Constitution  which  affect  the 
power  of  the  general  assembly  to  control  the 
police  of  towns  and  cities,  the  petitioners 
claim  that  the  act  in  question  infringes  the 
rights  of  local  self-government,  fundamental 
And  historic,  in  the  state  of  Khode  Island, 
enjoyed  and  preserved  from  the  settlement 
of  its  first  four  towns  to  the  adoption  of  its 
Constitution,  which  the  Constitution  recog- 
nizes and  on  which  it  is  built;  and  that  this 
right  is  one  of  the  reserved  rights  retained 
1>y  the  people  under  art.  1,  §  23,  and  art.  4, 
5*  10,  of  our  Constitution.  The  question  has 
"been  ably  and  elaborately  argued  on  this 
line.  The  major  premise  is  that  four  inde- 
pendent towns,  governing  themselves  in  all 
respects,  formed  the  colony,  in  doing  which 
they  gave  up  none  of  their  rights  of  self  gov- 
ernment, that  they  never  have  given  them 
up.  and  hence  such  rights  are  retained  by  the 
people. 

We  readily  concede  that  the  settlements 
in  Providence,  Portsmouth,  and  Newport 
were  unique.  Unlike  other  colonies,  they 
were  made  before  and  without  a  charter  of 
any  kind.  Tlie  settlers  came  upon  land  to 
which  the  Crown  of  England  had  no  title; 
they  bought  it  of  the  Indians;  they  organ- 
ized their  governments.  In  Providence  the 
organization  was  called  a  tow^n:  in  Ports- 
mouth a  "bodie  politick,"  in  Newport  a 
^'plantation."  Whatever  the  name  they 
-chose,  they  were  in  fact  independent  sover- 
eignties. Tliey  had  no  superior  and  no  sub- 
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ordinate.  The  inhabitants  of  Warwick  did 
not  recognize  the  authoritv  of  these  self  con- 
stituted governments,  ancl  did  not  organize 
at  all  until  after  the  first  charter  had  been 
obtained  from  the  English  Parliament  in 
1643-4  and  the  colony  had  been  organized 
under  it  in  1647.  The  form  of  government 
adopted  under  that  charter  wus  a  federation 
of  towns  rather  than  a  colony.  Legislation 
originated  in  the  towns,  and  the  general  as- 
sembly had  simply  a  power  of  approval  or 
veto.  Local  self-government  was  preserved 
to  its  full  extent.  The  reasoh  for  this  was 
stated  in  a  charter  granted  to  Providence  in 
March,  1648  (1  R.  L  Col.  Rec.  214): 
"Whereas,  the  said  towns  of  Providence, 
Portsmouth,  Newport  and  Warwick  are  far 
remote  from  eadi  other,  whereby  so  often 
and  free  intercourse  of  help,  in  deciding  of 
differences  and  trying  of  causes  and  the  like, 
cannot  easily  and  at  all  times  be  had  and 
procured  of  that  kind  is  requisite,"  there- 
fore full  power  to  govern  and  rule  them- 
selves is  given,  "always  reserving  to  the 
aforesaid  general  assembly  power  and  au- 
thority to  dispose  the  general  government  of 
that  plantation  as  it  stands  in  reference  to 
the  rest  of  the  plantations,  as  they  shall  con- 
ceive, from  time  to  time,  most  conducing  to 
the  general  good  of  the  said  plantations.'* 
The  charter  of  1663  made  a  marked  change 
in  the  conduct  of  public  affairs.  It  concen- 
trated power  in  the  general  assembly.  It 
gave  that  body  authority  to  admit  freemen; 
to  elect  and  constitute  such  offices  and  offi- 
cers as  they  shall  think  requisite  for  the  or- 
dering and  arranging  the  affairs  of  govern- 
ment: to  make  «(uch  laws  as  should  seem  to 
them  meet  for  the  government  and  ordering: 
of  the  lands  granted  and  the  people  inhabit- 
ing the  same;  to  regulate  the  way  and  man- 
ner of  all  elections  to  offices;  to  prescribe 
and  limit  the  numbers  and  bounds  of  cities 
and  towns,  as  well  as  to  do  manv  other 
things,  quite  inconsistent  with  the  powers 
reserved  tx)  towns  under  the  first  charter. 
The  action  of  the  assembly  was  in  acco>rd- 
ance  with  the  increased  power.  For  exam- 
ple, in  March,  1666.  it  established  town  coun- 
cils, to  consist  of  six  members,  including  the 
assistants  from  the  town,  and  as  there  were 
three  assistants  from  Providence,  elected  by 
general  vote,  one  half  of  its  town  council 
might  be  elected  by  the  votes  of  other  towns. 
In  March.  1669,  in  the  case  of  a  division  in 
Providence,  the  assembly  appointed  a  com- 
mission to  call  a  town  meetinsr,  and  to  have 
charge  of  the  election  and  the  persons  en- 
titled to  vote.  In  October,  1674,  it  trans- 
ferred the  probate  of  wills  from  the  head 
officer  of  the  town  to  the  town  council.  2  R, 
T.  Col.  Rec.  238-240.  All  laws  were  road^ 
by  the  assembly  from  that  time  on,  and  an 
inspection  of  them  will  show  in  how  many 
ways  the  towns  had  advanced  towards  a 
stronger  central  government,  and  relin- 
quished the  absolute  control  of  their  own  af- 
f ail's  which  they  originally  possessed.  New 
towns  were  created;  town  boundaries  were 
changed;  towns  were  required  to  keep  hifirh- 
ways  in  repair;  regulations  were  imposed  in 
regard  to  erecting  buildings;   fire  districts 
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were  established  within  towns,  with  power 
to  levy  taxes ;  authority  was  given  to  estab- 
lish police  regulations,  subject  to  the  laws 
of  the  state,  and  generally  towns  were  treat- 
ed as  deriving  their  powers  from  the  state, 
rather  than  from  an  independent  right  of 
local  self-government.  As  to  Newport,  in 
May,  1784,  without  any  request  from  the 
town,  so  far  as  appears,  it  was  made  a  city, 
because,  "under  the  present  government  of 
the  said  town,  it  hath  been  found  impracti- 
cable to  devise,  consider,  deliberate,  and  de- 
termine upon  all  such  laws  and  regulations 
as  the  emergencies  of  said  town  may,  from 
time  to  time,  require."  In  October,  1780, 
*the  petition  of  divers  inhabitants  of  the  city 
of  Newport,  praying  that  the  incorporation 
act  of  said  city  may  be  repealed  and  the 
charter  annulled,"  was  presented  to  the  as- 
sembly, and  in  ^farch,  1787,  the  petition  was 
granted,  the  charter  annulled,  and  the  city 
was  made  a  town.  The  charter  of  1853  was 
submitted  to  the  people.  Even  as  early  as 
1650,  the  assembly  ordered  the  towns  to  pay 
a  part  of  the  cost  of  building  a  prison  in 
Newport.  While  this  subject  is  more  his- 
torical than  legal,  we  have  considered  it  to 
this  length  simply  to  show  that  the  broad 
daim  made  and  so  urgently  pressed  by  the 
petitioners  cannot  be  sustained  to  the  extent 
of  holding  that  the  Constitution  of  the  state 
must  be  interpreted  according  to  an  unwrit- 
ten theory  of  local  self-government,  which  so 
entered  into  its  provisions  as  to  miJce  it  con- 
trolling in  construing  those  provisions.  We 
do  not  find  that  the  history  of  legislation  in 
this  state  shows  that  the  Qlause  relating  to 
the  powers  "retained  by  the  people"  neoes- 
fiarily  implies  that  the  general  assembly  has 
no  right  to  pass  a  law  affecting  a  particular 
town  or  city.  Indeed,  the  counsel  for  the 
petitioners  concede  that  the  assembly  may 
J4i?s  some  such  laws,  but  not  to  the  extent 
of  the  one  before  us.  If  this  much  be  grant- 
ed, and  we  do  not  see  that  it  can  be  denied, 
the  question  eomes  down  to  the  validity  of 
this  particular  law,  so  far  as  it  affects  the 
right  to  establish  a  police  commission  with 
power  to  appoint  a  chief  of  police. 

Towns  and  cities  are  recognized  in  the 
Constitution,  and  doubtless  they  have  rights 
which  cannot  be  infringed.  What  the  full 
limit  and  scope  of  those  rights  may  be  can- 
not be  determined  in  the  decision  of  this 
<aae.  The  court  cannot  properly  go  beyond 
the  question  before  it.  We  assume  that  the 
towns  and  cities  in  this  state  have  the  same 
rights  which  towns  and  cities  have  in  other 
states,  under  the  prevalent  form  of  state  gov- 
♦•nunent^  Our  inquiry  therefore  is  whether 
the  establishment  of  police  authorities  by 
the  state  infringes  the  rights  of  sel  f -govern- 
mfnt. 

Obviously  this  must  depend  upon  the  status 
of  A  police  officer.  In  Kelley  v.  Cook,  21  R. 
1-  20,  41  Atl.  571,  this  court  has  recently  de- 
cided that  he  is  an  officer  appointed  to  per- 
form a  public  service,  and  appointing  him 
the  mayor  and  aldermen  of  a  city  merely  ex- 
ercised one  of  the  functions  of  government, 
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in  which  the  city  had  no  special  interest,  and 
from  which  it  derived  no  special  benefit  or 
advantage  in  its  corporate  capacity.  A  city, 
therefore,  in  preserving  the  public  peace,  or 
enforcing  the  laws  within  its  borders,  is  not 
acting  for  itself,  or  for  its  own  inhabitants 
merely,  but  for  the  whole  people;  in  other 
words,  the  state.  That  which  affects  a  part 
affects  the  whole.  No  one  would  question 
the  right  of  the  state  to  quell  a  riot,  and  yet 
even  that  would  affect  only  a  locality,  not 
the  whole  state.  If,  then,  a  police  officer 
does  not  perform  a  purely  municipal,  but  a 
state,  duty,  how  can  his  appointment  affect 
the  right  of  self-government?  He  is  serving 
the  state  in  the  execution  of  its  laws,  or 
those  which  have  been  specially  made  under 
its  authority.  Chiefs  of  police  of  the  towns 
and  cities  are  made  members  of  the  state  po- 
lice by  Gen.  Laws,  chap.  102,  §  17. 

The  status,  therefore,  of  the  officer  whose 
title  to  office  is  now  before  us,  would  seem  to 
be  enough  to  settle  this  case,  were  it  not  for 
the  control  of  the  police  force  vested  in  the 
commission,  which  is  clearly  an  essential 
part  of  the  act.  There  have  been  many 
cases  upon  legislation  affecting  towns  and 
oities,  and  while  there  have  been  frequent 
expressions  of  opinion  asserting  in  general 
terms  the  absolute  right  of  local  self-govern- 
ment, as  broadly  as  it  is  claimed  in  this  case, 
yet  the  real  line  of  decision,  in  most  cases, 
other  than  those  of  express  constitutional 
provisions,  is  the  one  we  have  already  sug- 
gested— ^whether  the  officer  is  one  for  the 
state  or  purely  mimicipal  service. 

The  supreme  court  of  Michigan  has  been 
specially  favored  with  this  class  of  cases. 
In  People  ex  rcl.  Drake  v.  Mahaney,  13  Mich. 
481,  an  act  constituting  certain  persons  a 
police  commission  for  the  city  of  Detroit, 
embracing  the  powers  conferred  in  the  act 
before  us  with  others  much  more  extensive, 
was  held  to  be  constitutional.  After  con- 
sidering objections  not  applicable  to  this 
case,  Judge  Cooley  took  up  the  objection  to 
the  act  "on  general  principles,  and  especial- 
ly because  violating  fundamental  principles 
of  our  system,  that  governments  exist  by  the 
consent  of  the  governed  and  that  taxation 
and  representation  go  together."  The  court 
held  that  the  objection  was  answered  by  the 
representation  of  the  people  of  Detroit  in  the 
legislature  which  passed  the  act  and  in  the 
election  of  the  governor  who  appointed  the 
board.  Judge  Cooley  said :  "iSiere  is  noth- 
ing in  the  maxim  that  taxation  and  repre- 
sentation go  together,  which  requires  that 
the  body  paying  the  tax  shall  alone  be  con- 
sulted in  its  assessment,  and  if  there  were, 
we  (should  find  H  violated  at  every  turn  in 
our  system.  The  state  legislature  not  only 
has  a  control  in  this  respect  over  inferior 
municipalities,  which  it  exercises  by  general 
laws,  but  it  sometimes  finds  it  necessary  to 
interpose  its  power  in  special  cases  to  pre- 
vent unjust  or  burdensome  taxation,  as  well 
as  to  compel  the  performance  of  a  clear 
duty."  People  ex  rel.  Le  Roy  v.  Hurlhut,  23 
Midi.  44,  9  Am.  Rep.  103,  was  a  case  of  a 
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board  of  public  works  for  Detroit.  The  con- 
Btitutionality  of  the  act  was  discussed  but 
not  decided.  Campbell,  Ch.  J.,  who  held  the 
act  to  be  unconstitutional,  distinguished  the 
case  from  People  ex  rel.  Drake  v.  Mahaney 
upon  the  ground  that  the  general  purposes 
of  the  police  act  were  such  as  appertain  di- 
rectly to  the  suppression  of  crime  and  the 
administration  of  justice,  matters  pertain- 
ing to  the  general  policy  of  the  state  and 
subject  to  state  management,  while  the  pub- 
lic works  act  was  evidently  local  and  munici- 
pal. 

People  ex  rel.  Park  Comra.  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202,  involved  the 
creation  of  a  park  commission,  and,  again 
distinguishing  the  case  from  People  ex  rel. 
Drake  v.  Mahaney,  the  court  held  that  the 
people  of  other  parts  of  the  state  had  no 
right  to  dictate  to  the  city  of  Detroit  what 
fountains  it  should  build,  or  what  land  it 
should  buy  for  a  park  or  boulevard,  at  its 
expense,  for  the  recreation  of  its  ci£izens. 
People  ex  rel.  Park  Comra.  v.  Detroit,  29 
Midi.  343>  was  on  the  same  subject.  Roh- 
ertaon  v.  Baxter,  57  Mich.  127,  23  N.  W.  711, 
related  to  the  authority  of  a  drain  commis- 
sioner to  act  outside  of  his  township.  Wil- 
cox V.  Paddock,  65  Mich.  23,  31  N.  W.  609, 
held  that  the  legislature  had  no  power  to 
authorize  a  judge  of  probate  of  one  county 
to  assess  benefits  upon  laztds  outside  of  his 
county  for  a  local  improvement.  Detroit 
Bd,  of  Metropolitan  Police  v.  Wayne  County 
Auditora,  68  Mich.  676,  36  N.  W.  743,  held 
that  the  police  oommission  of  Detroit,  paid 
for  by  the  city,  could  not  be  assigned  to  duty 
in  other  townships.  The  Michigan  cases 
therefore  draw  a  clear  line  between  local  and 
state  service. 

In  People  ex  rel.  Wood  v.  Draper,  15  N.  Y. 
532,  an  act  establishing  the  metropolitan  po- 
lice district  was  held  to  be  unconstitutional; 
but  it  is  to  be  observed  that  the  Constitution 
of  New  York  authorized  the  legislature  to  ap- 
point in  any  manner  all  officers,  local  or  gen- 
eral, whose  offices  might  thereafter  be  created. 
People  ex  rel.  McMullen  v.  Shepard.  36  N.  Y. 
285,  was  of  the  same  character.  People  ex 
rel.  Bolton  y.  Albertaon,  55  N.  Y.  50,  held  an 
act  to  be  unconstitutional,  creating  the  Rens- 
selaer police  district,  which  extended  the 
police  force  of  Troy,  maintained  at  its 
expense  to  other  towns,  because  it  conflicted 
with  the  provision:  "All  town,  city,  and 
village  officers  whose  election  is  not  provided 
for  by  this  Constitution  shall  be  elected  by 
the  electors  of  such  cities,  towns,  and  villa- 
ges." 

People  ex  rel,  Townaend  v.  Porter,  90  N. 
Y.  68,  held  that  the  clause  of  the  Constitu- 
tion giving  the  legislature  authority  to  es- 
tablish inferior  local  courts  was  limited  to 
coui*t8  as  historically  known  within  recog- 
nized territorial  divisions  of  the.  state,  and 
that  it  did  not  authorize  the  splitting  up  of 
a  county,  city,  town,  or  village  for  that  pur- 
pose. In  these  last  two  cases,  People  ex  rel. 
Wood  V.  Draper  and  People  ex  rel.  McMul- 
len V.  Shepard,  were  quite  strongly  criti- 
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cised,  but  as  the  points  of  decision  were  dif- 
ferent they  were  distinguished,  but  not  over- 
ruled. 

In  Rathbone  v.  Wirth,  150  N.  Y.  459,  34 
L.  R,  A.  408,  45  N.  E.  15,  an  act  for  reorgan- 
izing the  police  department  of  Albany  was 
held  to  violate  the  clause  referred  to  in  Peo- 
ple ex  rel.  Bolton  v.  Albert aon,  because  it 
gave  a  minority  of  the  council  a  right  to 
elect  police  commissioners,  restricting  their 
votes  to  two,  when  four  were  to  be  elected, 
and  set  up  a  ]>artisan  test  of  eligibility. 
State  ex  rel,  Jameaon  v.  Denny,  118  Ind.  382, 
4  L.  R.  A.  79,  21  N.  E.  252,  held  an  act  to  be 
unconstitutional  which  established,  in  citie» 
of  more  than  fifty  thousand  inhabitants,  a 
board  of  public  works  to  have  control  of 
streets,  sewers,  lights,  water  supply,  etc. 

People  V.  Lynch,  61  Cal.  15,  21  Am.  Rep. 
677,  related  to  assessments  for  improving  a 
street.  State  ex  rel.  Atty.  Gen.  v.  Moorcs,. 
55  Neb.  480,  41  L.  R.  A.  024,  76  N.  VV.  175, 
affirmed  in  State  ex  rel.  Smyth  v.  Kennedy^ 
(Neb.)  83  N.  W.  87,  held  that  an  act  incor- 
porating metropolitan  cities,  for  which  the 
governor  should  appoint  fire  and  police  com- 
missioners, was  violative  of  the  right  of  lo- 
cal self-government. 

These  include  all  the  eases  relied  on  by 
the  petitioners  in  support  of  the  principle 
that  an  act  of  the  legislature  establishing: 
a  police  commission  for  a  city  takes  away 
its  right  of  self-government  implied  in  the 
Constitution.  In  all  of  them  there  have 
been  very  vigorous  and  cogent  arguments  in 
favor  of  the  protection  of  that  right,  with 
which,  in  the  main,  we  do  not  disagree.  But 
it  is  evident  from,  the  points  decided  that,  ex- 
cepting in  Nebraska,  they  have  all  involve<l 
a  purely  municipal  office,  or  have  turned  up- 
on some  express  prohibition  in  the  Constitu- 
tion. With  the  exception  stated,  not  one  lIa^4 
denied  the  general  power  of  the  legislature 
to  assume  the  control  of  the  local  police.  In 
the  cases  cited,  Michigan  has  affinned  the 
]K)wer.  Nebraska  has  denied  it.  The  uni- 
form decisions  in  other  states,. so  far  as  they 
have  come  to  our  notice,  have  sustained  the 
power.  Following  People  'ex  rel.  Wood  v. 
Draper,  in  1857  came  Baltimore  v.  State  cjt 
rel.  Board  of  Police  (1860)  15  Md.  376,  74 
Am.  Dec.  572,  sustaining  an  act  creating  a 
board  of  police  for  the  city  of  Baltimore. 
To  the  same  effect  were  State  ex  rel.  Police 
Comra,  v.  St,  Louis  County  Ct.  (1864)  34 
Mo.  540 ;  State  ex  rel.  Atty,  Oen,  v.  Coving- 
ton (1876)  29  Ohio  St.  102;  State  ex  reL 
Atwood  V.  Hunter  (1888)  38  Kan.  578,  17 
Pac.  177;  Com.  v.  Plaiated  (1888)  148  Mass. 
375,  2  L.  R.  A.  142,  19  N.  E.  224.  THmhle 
v.  People  ex  rel,  Phelps,  19  Colo.  187,  34 
Pac.  981,  sustained  an  act  authorizing  the 
governor  to  remove  a  member  of  a  fire  and 
police  board,  but  under  constitutional  pro- 
visions  that  do  not  apply  to  this  case. 
Burch  V.  Hardtoicke,  30  Gratt.  24,  32  Am. 
Rep.  640,  held  that  a  chief  of  police  was  a 
state  ofiicer. 

The  clear  weight  of  authority  sustains  the 
right  of  the  legislature  to  control  police,  and 
equally  is  it  sustained  by  sound  reason. 
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The  proposition  of  the  petitioners  goes  too 
far.  It  assumes  that,  because  state  control 
interferes  at  all  with  local  control,  it  vio- 
lates the  principle  of  local  self-government. 
In  any  system  of  government,  towns,  as  well 
as  individuals,  must  yield  something  of  indi- 
vidual independence  for  the  public  good. 
The  most  im^portant  laws  are  made  by  the 
legislature,  and  agencies  are  created  to  en- 
fiHnee  them.  Ordinarily  the  state  makes  use 
of  existing  agencies,  like  town  or  city  offi- 
cers, to  do  this,  but  none  the  less  are  they 
oflScers  of  the  state.  To  say,  therefore,  that 
the  state  cannot  assume  control  of  these 
agencies  in  public  affairs  is  to  say  that  a 
town  oan  nullify  a  state  law,  which  it  does 
not  approve,  by  choosing  officers  who  will  not 
enforce  it.  lliis  is  not  the  national  doc- 
trine, and,  for  a  stronger  reason,  it  cannot  be 
tbe  state  doctrine.  Tw>  replies  to  this  state- 
ment oan  be  made.  First,  that  tbe  state  can 
appoint  its  own  officers  to  enforce  its  laws. 
To  this  we  reply  that  economy  and  expedi- 
ency at  once  suggest  the  futility  of  having 
two  sets  of  officers  whose  duty  it  is  to  do  the 
tame  thing,  and  also,  that  we  see  no  more 
infringement  of  the  right  of  self-government 
in  apjKnnting  special  state  officers  to  execute 
a  law  than  in  requiring  local  officers  to  exe- 
eate  the  same  laws. 

It  may  also  be  said  that  the  court  should 
not  assume  that  local  officers  will  not  do 
their  duty.  The  court  does  not  so  assume. 
The  legislature  has  evidently  made  the  as- 
sumption by  the  action  it  has  taken,  and,  as- 
suming its  power,  the  question  of  policy  is 
one  for  the  legislature  exclusively. 

What  the  petitioners  really  claim  is  local 
independence,  rather  than  local  self-govern- 
ment. 

The  whole  doctrine  of  this  case  is  summed 
up  in  Burch  v.  Hardwicke,  30  Gratt  38,  32 
Am.  Rep.  640,  by  Staples,  J.,  after  reviewing 
cases,  as  follows:  "The  distinction  recog- 
nized in  all  of  them  is  between  officers  whose 
duties  are  exclusively  of  a  local  nature  and 
officers  appointed  for  a  particular  looality, 
but  yet  whose  duties  are  of  a  public  or  gen- 
eral nature.  When  they  are  of  the  latter 
character  they  are  state  officers  whether  the 
l<^gislature  itself  makes  the  appointment  or 
delegates  its  authority  to  the  municipality. 
The  state,  as  a  political  society,  is  interested 
in  the  suppression  of  crime,  and  in  the  pres- 
ervation of  peace  and  good  order,  and  in  pro- 
tecting the  rights  of  persons  and  property. 
No  duty  is  more  general  and  all  pervading 
than  this.  It  extends  alike  to  towns  and 
citieB  as  to  the  country.  It  looks  to  the 
preservation  of  order  and  security  in  the 
state,  at  elections,  and  at  all  public  places; 
the  protection  of  citizens  ...  at  rail- 
way stations,  at  steamboat  landings ;  the  en- 
foreement  of  the  law  against  intemperance, 
gambling,  lotteries,  violations  of  the  Sab- 
bath, and,  in  fine,  the  suppression  of  all 
those  disorders  which  affect  the  peace  and 
dignity  of  the  state  and  the  security  of  the 
dtitttt.  The  instrumentalities  by  which 
those  objects  are  effected,  however  appointed, 
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by  whatever  name  called,  are  agencies  of  the 
state,  and  not  of  the  municipalities  for 
which  they  are  appointed  or  elected.  The 
whole  machinery  of  civil  and  criminal  jus- 
tice, says  a  learned  judge,  has  been  so  gener- 
ally confided  to  looal  agencies,  it  is  not 
strange  if  it  has  sometimes  been  considered 
as  of  local  concern.  But  there  is  a  clear  dis- 
tinction in  principle  between  what  concerns 
the  state  and  that  which  does  not  concern 
more  than  one  locality." 

Our  conclusion  is  that  the  right  of  a  city 
to  the  sole  control  of  its  police  force  has  not 
been  so  reserved  as  to  bring  it  within  art.  1, 
§  23,  or  art.  4,  S  10,  of  the  Constitution; 
that  the  act  to  establish  a  board  of  police 
commissioners  for  the  city  of  Newport  is  not 
unconstitutional  on  the  ground  of  interfer- 
ence with  the  right  of  that  city  to  local  self- 
government,  so  far  as  the  appointment  of  a 
chief  of  police  by  said  commissioners  is  con- 
cerned ;  that  the  petition  therefore  states  no 
ground  for  relief. 

The  demuner  to  the  petition  is  sustained. 


STATE  of  Rhode  Island 
James  A.  FOSTER 
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1.  One  envaared  In  aellinv  vooda  tem- 
pornrllj'  or  trnualently  at  any  place  is 
an  itinerant  vendor  within  the  meaning  of 
Gen.  Laws,  chap.  163,  as  amended  by  Pub. 
Laws,  chap.  826,  requiring  a  license  for  such 
temporary  or  transient  business,  notwith- 
standing the  fact  that  he  is  carrying  on  an 
established  and  permanent  business  else- 
where in  the  state. 

2.  A  ▼lolntlon  of  n  atntnte  ngrninat  en- 
savlnv  \frlthont  a.  license  in  tbe  tem- 
porary or  trnnalent  anle  of  vooda  is 
not  excused  by  advice  of  a  state  officer  to 
the  effect  that  the  law  did  not  apply  to  the 
person  who  is  charged  with  its  violation,  and 
who  was  not  misled  as  to  th^  facts,  but  only 
as  to  the  law. 

3.  A  stntate  iniposlngr  bnrdenaome 
resnlfvtJona  and  license  fees  on  the 
business  of  temporary  or  transient  dealers, 
if  Its  aim  is  the  regulation  of  the  business 
and  not  the  obtaining  of  revenue,  falls  with- 
in the  police  power  of  the  state,  and  is  there- 
fore not  against  public  policy,  whether  it  is 
expedient  or  Inexpedient,  politic  or  impolitic. 

4.  It  is  for  tbe  leffislatare,  and  not  for 
the  court,  to  determine  w^hether  a  statute  is 
expedient  or  inexpedient,  politic  or  Impolitic. 

R.  Tbe  restrictions  and  license  fees  on 
tbe  business  of  temporary  and  tran- 
sient dealers  are  not  so  unreasonable  and 
burdensome  as  to  amount  to  an  unconstitu- 
tional prohibition  of  a  legitimate  and  harm- 
less business,  when  they  require  a  special  de- 
posit of  $1,000,  the  payment  of  a  state  li- 
cense fee  of  $200  for  three  months,  and  of 
from  $100  to  $850  for  a  local  license. 

6.     A  reasonable  donbt  as  to  the  constltu- 

Note. — For  a  case  somewhat  similar  to  the 
above,  see  Brownback  v.  North  Wales  (Pa.)  49 
L.  R.  A.  446,  and  footnote  thereto. 
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tionallty  of  a  statute  must  be  resolved  by  the 
court  In  faTor  of  Its  validity. 

7.  A  license  law  the  main  porpone  of 
v«'laicli  Is  tlie  reffulatlon  of  the  bnal- 
neas  of  temporary  and  transient  deal- 
era  Is  not  unconstitutional  because  It  Is  made 
to  some  extent  a  means  of  revenue. 

8.  A  reffulation  of  temporars^  or  tran- 
sient dealers  Is  not  invalid  as  class  legis- 
lation. 

0.  Impoainv  a  Une  of  from  f  lOO  to  f250 
and  imprisonment  from  ten  to  thirty  days 
for  violating  a  statute  regulating  temporary 
or  transient  dealers  does  not  constitute  an 
excessive  fine  or  cruel  punishment  in  viola- 
tion Off  Const,  art.  1,  f  8. 

(July  2,  1900.) 

PETITION  for  a  new  trial  of  an  indictment 
against  defendant  for  a  violation  of  stat- 
utes regulating  itinerant  venders  upon 
which  at  a  trial  in  Providence  County  he 
was  found  guilty.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson  ft  Jenokes  and  Wil- 
liam J.  Brown,  for  defendant: 

The  statute  in  question  was  not  intended 
to  apply  to  persons  having  a  regular  and 
permanent  place  of  business  in  this  state, 
who  should  from  time  to  time  in  the  course 
of  such  business,  and  in  connection  there- 
with, carry  on  a  temporary  business  else- 
where within  the  state. 

Oskaloosa  v.  Tullis,  25  Iowa,  440 ;  State  v. 
Spink,  19  R,  I.  353,  36  Atl.  91;  Watson's 
Petition,  19  R.  I.  342,  33  Atl.  873. 

The  statute  upon  which  said  indictment  is 
based  is  unconstitutional.  It  is  prohibitive 
in  its  nature,  and  invalid  as  being  discrim- 
inative, in  restraint  of  trade,  and  against 
public  poiicy. 

Where  the  ostensible  object  of  an  enacts 
mcnt  is  to  secure  the  public  comfort,  wel- 
fare, or  safety,  it  must  appear  to  be  adapted 
to  that  end.  It  cannot  Invade  rights  of  per- 
sons and  of  property  under  the  guise  of  a  po- 
lice regulation  when  it  is  not  such  in  fact. 

Austin  Y.  Murray,  10  Pick.  121;  Ritchie 
V.  People,  155  111.  98,  29  L.  R.  A.  79,  40  N.  E. 
464;  Re  Jacolm,  98  N.  Y.  98,  50  Am.  Rep. 
63C:  Watertown  v.  Mayo,  109  Mass.  315,  12 
Am.  Rep.  694 :  and  see  recent  decision  of  this 
court  in  State  v.  Dnlion  (R.  I.)  48  L.  R.  A. 
775,  46  Atl.  234:  Cooley,  Taxn.  p.  592. 

The  restrictions  and  license  fees  provided 
in  this  statute  are  far  beyond  what  would  be 
reasonably  necessary  for  the  regulation  and 
control  of  its  itinerant  vendors.  Indeed  they 
are  practically  prohibitive  in  their  nature, 
and  therefore  invalid  as  being  in  restraint 
of  trade  and  against  public  policy. 

Chaddock  v.  Day,  75  Mich.  527.  4  L.  R.  A. 
809,  42  N.  W.  977:  Carrollton  v.  Bazzette, 
159  111.  284,  31  L.  R.  A.  522,  42  X.  E.  837; 
Sipe  v.  Murphy,  49  Ohio  St.  536,  17  L.  R.  A.- 
184.  31  N.  E.  884;  Collins  v.  New  Hamp- 
shire. 171  U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct. 
Rep.  768. 

Where  the  regulation  and  control  of  itin- 
erant merchants  have  been  assigned  to  the 
local  authorities,  and  such  excessive  and  j 
prohibitive  fees  and  regulations  have  been 
imposed,  they  have  invariably  been  held  in- 
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valid  wherever  the  regulations  were  broad 
and  sweeping  in  their  terms  as  are  those 
here  under  consideration,  without  any  dis- 
crimination on  account  of  the  nature  or  ex- 
tent of  the  business,  or  length  of  time  it  is 
to  be  carried  on. 

Carrollton  v.  Bazzette,  159  111.  284,  31  L. 
R.  A.  622,  42  N.  E.  837 ;  Chaddook  v.  Day, 
75  Mich.  527,  4  L.  R.  A.  809,  46  N.  W.  977 ; 
Sipe  V.  Murphy,  49  Ohio  St  636,  17  L.  R.  A. 
184,  31  N.  E.  884;  CaldweU  v.  Lincoln,  19 
Neb.  569,  27  N.  W.  647 ;  State  Center  v.  Bar- 
enstein,  66  Iowa.  249,  23  N.  W.  652;  Brooks 
V.  Mangan,  86  Mich.  676,  49  N.  W.  633. 

This  statute  is  not  directed  against  a 
trade,  occupation,  or  business  which  is  of  it- 
self unlawful  or  harmful,  but  itinerant  aell- 
ers  of  legitimate  goods  are  required  to  pay 
these  exorbitant  fees. 

It  is  class  legislation  of  the  most  obnox- 
ious character. 

Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454 ;  State  v.  QoodwUl,  33  W. 
Va.  179.  6  L.  R.  A.  621,  10  S.  E.  285;  Re  Ja- 
cobs, 98  N.  Y.  98,  60  Am.  Rep.  636;  Millett 
V.  People,  117  111.  294,  67  Am.  Rep.  869,  7 
N.  E.  631 ;  Braceville  Coal  Co.  v.  People,  147 
111.  66,  22  L,  R.  A.  340,  36  N.  E.  62;  People 
V.  Gillson,  109  N.  Y.  389, 17  1^.  E.  343;  Ward 
V.  Maryland,  12  Wall.  418,  20  L.  ed.  449; 
Eden  v!  People,  161  111.  296,  32  L.  R.  A.  659, 
43  N.  E.  1108. 

Said  statute  is  also  unconstitutional  in 
that  the  penalties  prescribed  therein  are  ex- 
cessive. 

The  court  erred  in  refusing  to  admit  the 
testimony  as  to  the  said  defendant's  attempt 
to  comply  With  the  provisions  of  said  stat- 
ute. 

1  Bishop.  Crim.  Law,  §§  303,  331 ;  Dotson 
V.  State,  62  Ala.  141,  34  Am.  Rep.  2;  Gor- 
don y.  State,  62  Ala.  308,  23  Am.  Rep.  576; 
Squire  v.  State,  46  Ind.  459 ;  Stem  v.  State^ 
63  Ga.  229,  21  Am.  Rep.  266. 

A  statute  will  not  generally  make  an  act 
criminal,  however  broad  may  be  its  language, 
unless  the  offender's  intent  concurred  with 
his  act. 

Bishop,  Statutory  Crimes,  §  132;  Adler  v. 
State,  65  Ala.  16;  Crahtree  v.  State,  30  Ohio 
St.  382;  Faulks  v.  People,  39  Mich.  200; 
Rohinius  v.  State,  63  Ind.  235;  Duncan  v. 
State,  7  Humph.  148 ;  Price  v.  Thornton,  10 
Mo.  136;  Fatrclouah  v.  Gatewood,  4  Call. 
(Va.)  158;  Etheridge  v.  Cromwell,  8  Wend. 
629;  Carter  v.  State,  55  Ala.  181;  United 
States  v.  Nine  Packages  of  Linen,  1  Paine, 
129,  Fed.  Cas.  No.  15,884;  State  v.  Waltz, 
62  low*.  227,  2  N.  W.  1102 ;  Gordon  v.  State, 
62  Ala.  308,  23  Am.  Rep.  676. 

Mr.  Willard  B.  Tanner,  Attorney  Gen- 
eral, for  the  State. 

Tilllngliast,  J.,  delivered  the  opinion  of 

the  court: 

The  defendant,  who  has  been  convicted  of 
selling  goods,  wares,  and  merchandise  as  an 
"itinerant  vender,"  without  first  obtaining 
a  license  therefor,  as  required  by  R*  1.  Gen. 
Laws  chap.  163,  as  amended  by  R.  I.  Pub. 
Laws  chap.  326,  now  petitions  for  a  new  trial 
on  the  ground  that  the  verdict  is  against  the 
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evidence,  and  also  on  the  ground  of  certain 
alleged  erroneous  rulings  on  the  part  of  the 
trial  court.  He  also  claims  that  said  stat- 
ute is  unconstitutional. 

The  mfuterial  facts  ^ich  appeared  in  evi- 
dence in  the  case,  and  which  are  not  in  dis- 
pute, are  as  follows:  The  defendant  is  a 
merdiant  iirthe  city  of  Providence,  and  has 
h&d  a  permanent  place  of  business  there  for 
twenty-four  years.  He  has  also  been  a  citi- 
zen of  this  state  during  all  of  said  time.  For 
several  years  past,  at  about  Christmas  time 
he  has  temporarily  opened  a  store  at  Woon- 
s<y!ket  for  the  sale  of  his  ffoods.  In  Decem- 
ber, 1897,  in  pursuance  of  this  custom,  the 
defendant  hired  a  store  there  for  the  exhibi- 
tion and  sale  of  his  goods,  and  sold  certain 
articles  of  merchandise,  as  set  out  in  the 
indictment ;  not  having  first  obtained  a  state 
and  local  license  to  make  such  sales.  After 
the  testimony,  which  was  very  brief,  was 
all  in,  the  defendant,  by  his  counsel,  re- 
quested the  court  to  direct  a  verdict  in  his 
favor  upon  the  ground  that  the  evidence 
did  not  show  that  he  had  violated  the  stat- 
ute in  question;  that,  being  a  permanent 
resident  and  merchant  of  this  state,  he  had 
ft  right  to  temporarily  open  a  store  in  Woon- 
socket  for  the  sale  of  his  goods;  and  that 
such  conduct  did  not  constitute  him  an  "itin- 
erant vender,"  within  the  meaning  of  said 
statute.  But  the  court  refused  so  to  rule, 
and  instructed  the  jury  that  such  a  sale  as 
that  shown  in  evidence  was  in  violation  of 
the  statute.  To  this  ruling  the  defendant 
duly  excepted.  The  defendant  also  claimed 
at  the  trial  that  the  statute  was  unconstitu- 
tional. 

Section  1  of  the  statute,  as  amended,  pro- 
vides that  "every  itinerant  vender  who  shall 
sell  or  expose  for  sale,  at  public  auction  or 
private  sale,  any  goods,  wares,  and  merchan- 
dise without  state  and  local  licenses  there- 
for, issued  as  hereinafter  provided,  shall  be 
jniilty  of  a  miFdemeanor,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  two  hundred  and  fifty 
dollars,  and  by  imprisonment  not  less  than 
ten  nor  more  than  thirty  days."  And  sec- 
tion 14  provides  that  "the  words  'itinerant 
vender'  for  the  purposes  of  this  chapter  shall 
he  construed  to  mean  and  include  all  per- 
sons, both  principals  and  agents,  who  engage 
in  a  temporary  or  transient  business  in 
this  state,  either  in  one  locality  or  in  travel- 
ng  from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes 
of  carrying  on  such  business,  hire,  lease,  or 
occupy  any  building  or  structure  for  the  ex- 
hiliition  and  sale  of  such  goods,  wares,  and 
merchandise."  The  defendant  contends  that 
the  statute  was  evidently  not  intended  to  ap- 
ply to  persons,  having  a  regular  and  per- 
manent place  of  business  in  this  state,  who 
should  from  time  to  time,  in  the  course  of 
their  business  and  in  connection  therewith, 
carry  on  a  temporary  business  elsewhere 
vithin  the  state,  but  that  its  object  was  to 
protect  the  citizens  of  the  state  from  the 
impositions  of  irresponsible  "tramp  mer- 
chants," who  have  no  permanent  and  regu- 
lar place  of  business  in  this  state,  but  who 
50  L.  It  A. 


temporarily  locate  in  a  given  place  in  dis- 
posing of  their  goods  and  merchandise.  A 
careful  examination  of  the  statute  under 
consideration,  however,  shows  that  such  a 
construction  as  that  contended  for  would 
materially  limit  and  restrict  the  plain  mean- 
ing thereof;  and,  while  the  act  may  have 
been  framed  with  the  special  view  of  ac- 
complishing the  object  specified  by  the  de- 
fendant)  its  language  is  too  broad  to  confine 
it  thereto.  It  contains  its  own  definition  of 
the  words  "itinerant  vender,"  and  hence  we 
have  no  occasion,  nor,  indeed,  the  language 
being  entirely  plain,  have  we  the  right,  to 
look  elsewhere  for  their  meaning.  It  pro- 
vides that  they  "shall  be  construed  to  mean 
and  include  all  persons,  both  principals  and 
agents,  who  engage  in  a  temporary  or  tran- 
sient business  in  this  state."  And  as  said 
by  the  court  in  Com,  v.  Crowellf  156  Mass. 
215,  30  N.  E.  1015:  "A  party  may  be  en- 
gaged in  selling  temporarily  or  transiently 
in  one  city  or  town,  while  having  a  perma- 
nent plaee  of  business  in  another.  So  far 
as  he  is  engaged  in  selling  temporarily  or 
transiently,  he  comes  within  the  prohibition 
of  the  statute,  without  any  regard  to  the 
fact  that  he  is  also  carrying  on  an  estab- 
lished and  permanent  business  elsewhere. 
Whether  his  whole  business  is  selling  tem- 
porarily or  transiently,  or  whether  he  does 
it  more  or  less  frequently  in  connection  with 
"a  permanent  business  at  a  fixed  place  or 
places,  does  not  matter.  He  comes  in  either 
case  within  the  statute."  Again,  the  evil 
soueht  to  be  guarded  against  by  the  statute 
would  not  be  removed  by  limiting  the  oper- 
ation thereof  to  persons  who  have  no  perma- 
nent place  of  business  in  this  state;  for  it 
would  be  just  as  detrimental  to  the  estab- 
lished business  of  a  given  locality  for  a  per- 
son who  has  a  permanent  place  of  business 
in  some  other  part  of  the  state  to  tempo- 
rarily locate  there,  as  it  would  if  such  per- 
son had  no  place  of  business  elsewhere  in 
the  state,  or  even  as  it  would  if  he  came 
from  another  state.  And,  of  course,  the  act 
must  be  held  to  apply  to  nonresidents  who 
come  here  to  do  business,  as  veil  as  to  resi- 
dents  of  the  state,  else  it  would  clearly  be 
unconstitutional.  See  §  2,  article  4,  of  the 
Constitution  of  the  United  States;  Corson 
V.  State,  57  Md.  263;  State  v.  Medhury,  3  R. 
I.  138.  In  other  words,  the  main  objects 
of  the  statute  clearly  being  to  so  regulate 
the  carrying  on  of  temporary  commercial 
business  as  to  protect  local  tradespeople 
from  what  is  evidently  deemed  by  the  gen- 
eral assembly  to  be  unfair  competition, 
namely,  the  selling  of  one's  goods  from  place 
to  place  in  very  much  the  same  manner  as 
is  done  by  ordinary  hawkers  and  peddlers, 
and  also  to  protect  the  public  from  impo- 
sition and  fraud,  it  ought  to  be  so  construed 
as  to  effectuate  those  objects  as  far  as  may 
be.  We  do  not  lose  sight  of  the  rule  that 
penal  statutes  are  to  receive  a  strict  inter- 
pretation, and  that  the  general  words  thereof 
should  be  restrained  for  the  benefit  of  him 
against  whom  the  penalty  is  inflicted  (Pot- 
ter's Dwarr.  Stat.  245)  ;  but  when  the  inten- 
tion of  the  legislature  is  obvious,  and  the 
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language  plain,  no  room  is  left  for  judicial 
refinement  or  construecion.  To  the  same  ef- 
fect arc  State  v.  Goodenowy  65  Me.  30,  and 
the  cases  cited  therein;  Weston  v.  Com.  Ill 
Pa.  251,  2  Atl.  191;  and  the  current  of  au- 
thorities generally  upon  this  point.  The 
statute  as  first  framed  ( see  R.  I.  Pub.  Laws, 
chap.  805,  passed  May  29,  1890)  contained 
no  definition  of  the  term  "itinerant  vender" ; 
but  by  an  amendment  passed  April  26,  1892 
(see  R.  I.  Pub.  Laws,  chap.  1057) ,  the  section 
which  is  now  §  14  of  the  act  was  passed, 
and  doubtless  for  the  purpose  of  making  it 
dear  as  to  the  class  of  persons  to  whom 
the  act  was  intended  to  apply.  And  as  it 
is  evident  from  a  comparison  of  said  sec- 
tion with  §  1  of  chapter  448  of  the  Massa- 
chusetts statute  upon  the  same  subject, 
passed  June  28,  1890,  that  it  was  copied 
therefrom,  the  language  being  identical,  witli 
the  exception  of  one  unimportant  word,  the 
construction  put  thereon  by  the  supreme 
court  of  that  state  in  the  case  cited  is  enti- 
tled to  much  weight.  Com.  v.  Harinett,  3 
Gray,  450;  Pratt  v.  American  Bell  Teleph. 
Co.  'l41  Mafes.  225,  55  Am.  Rep.  465,  5  N.  E. 
307 :  Frffcse  v.  THpp,  70  111.  496. 

During  the  trial  of  the  case  the  defendant 
offered  to  prove  that  before  locating  in 
Woonsocket  he  went  to  the  state  treasurer, 
and  offered,  if  it  wna  necessary  for  him  to 
do  80,  to  deposit  the  amount  required  by 
S  6  of  the  statute,  and  that  he  was  advised. 
by  him  that,  being  a  resident  of  the  state 
and  having  a  permanent  place  of  business 
therein,  he  did  not  come  >vithin  the  proW- 
sions  of  the  statute.  This  offer  of  testi- 
mony was  objected  to  by  the  attorney  gen- 
eral as  being  immaterial,  and  ruled  inadmis- 
sible by  the  court,  to  which  ruling  the  de- 
fendant excepted.  Tlie  ruling  was  correct. 
Ignorance  of  the  law  will  not  excuse  its  vio- 
lation, even  when  one  endeavors  to  ascertain 
the  law  and  is  misled  by  the  advice  of  coun- 
sel. Bishop.  New  Crim.  Law,  S  294.  In 
Hoover  v.  State.  59  Ala.  60,  this  doctrine  is 
clearly  enunciated.  That  was  a  case  where 
a  negro  and  a  white  person  intermarried  in 
violation  of  a  statute  of  the  state,  and  the 
court  held  that  the  court  below  did  not  err 
in  refusing  to  receive  testimony  that  before 
the  alleged  marriage  the  probate  judge  coun- 
seled the  defendant  that  it  was  lawful  for 
him  to  marry  a  white  woman.  "The  maxim, 
Ignorant ia  lefjis,  nrminem  excusat"  said  the 
court,  "is  a  stern,  but  inflexible  and  neces- 
sary, rule  of  law,  that  has  no  exceptions  in 
judicial  administration,  and  the  former  er- 
roneous ruling  of  this  court  furnishes  no  ex- 
cuse which  we  can  recognize."  "It  is  very 
true  that,  to  constitute  a  crime,  there  must 
be  both  an  act  and  an  intent.  But  in  such  a 
case  as  this  it  is  enough  if  the  act  be  know- 
ingly and  intentionally  committed.  The  law 
makes  the  act  the  offense,  and  does  not  go 
further,  and  require  proof  that  the  offenders 
intended,  by  the  prohibited  act,  to  violate 
the  law.  The  act  being  intentionally  done, 
the  criminality  necessarily  follows.'*  State 
V.  Smith,  10  R.  I.  258;  State  v.  Hughes,  16 
R.  I.  403,  16  Atl.  911;  Com.  v.  Emmons,  98 
Mass.  6.  In  People  v.  Weed,  29  Hun,  628, 
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the  defendant  was  convicted  of  bigamy.  It 
was  proved  at  the  trial  that  before  the  sec- 
ond marriage  the  defendant  and  his  wife 
signed  articles,  under  seal,  in  Connecticut, 
that  if  either  pcu*ty  should  apply  for  a  di- 
vorce the  other  would  not  oppose*the  appli- 
cation, and  would  not  appear  against  the 
petitioning  party.  The  defendant  offered  to 
prove  that  the  justice  of  the  peace  in  Con- 
necticut, who  witnessed  the  paper,  UAd  him 
that  it  was,  in  legal  effect,  a  divorce,  but  the 
trial  court  excluded  the  evidence.  This  rul- 
ing was  sustained;  the  court  saying  that 
"the  prisoner,  when  he  married  the  second 
time,  knew  that  his  first  wife  was  still  liv- 
ing. Neither  the  deputy  sheriff  who  drew 
the  paper,  nor  the  justice  who  read  it  over, 
could  destroy  the  effect  of  an  intentional 
violation  of  a  statute,  by  advice  that  such 
violation  oould  be  lawfully  done."  But  it  is 
urged  by  the  counsel  for  defendant  that  as 
the  offense  here  chsirged  is  not  one  which  is 
malum  in  ae,  but  merely  malum  prohihitum>. 
the  intent  of  the  accused  to  do  the  prohibit- 
ed act  is  an  essential  element  of  the  crime. 
In  support  of  this  contention  they  cite  5 
303,  par.  3,  1  Bishop,  New  Crim.  Law,  as  fol- 
lows: "Consequences  of  Mistake. — The 
wrongful  intent  being  the  essence  of  every 
crime,  it  necessarily  follows  that  whenever 
one,  without  fault  or  carelessness,  is  misled 
concerifing  facts,  and  thereon  acts  as  he 
would  be  justified  in  doing  were  they  what 
he  believes  them  to  be,  he  is  legally  innocent, 
the  same  as  he  is  innocent  morally."  We 
are  not  disposed  to  question  the  soundness 
of  the  general  principle  thus  announced,  but 
it  is  not  applicable.  Hie  defendant  does  not 
pretend  that  he  was  in  any  way  misled,  con- 
cerning the  facts  involved,  by  the  advice 
which  he  received,  but  only  as  to.  the  law 
based  upon  facts  which  were  fully  known  to 
him.  He  knew  of  the  law  in  question,  he 
knew  what  he  wished  to  do,  he  intended  to 
do  the  thing  which  he  did,  and  he  simply 
took  advice  regarding  his  legal  rights  /ind 
liabilities  in  view  thereof.  The  only  mis- 
take, therefore,  was  one  of  law,  and  not  of 
fact;  and,  under  all  of  the  authorities,  many 
of  which  are  cited  by  the  defendant,  a  mis- 
take of  law  is  no  excuse  for  its  violation. 
Having  thus  disposed  of  the  grounds  re- 
lied on  in  the  petition  for  a  new  trial,  we 
now  come  to  the  qtiestion  raised  regard in^if 
the  constitutionality  of  the  statute.  It  is 
contended  in  the  first  place  that  the  statute 
is  prohibitive  in  its  nature,  and  invalid,  as 
being  discriminative,  in  restraint  of  trade, 
and  against  public  policy,  and  hence  that  it 
cannot  be  sustained  as  a  police  regulation. 
The  main  argument  urged  in  suppoH  of  this 
composite  contention  bears  upon  that  part 
of  the  statute  which  prescribes  the  amount 
that  must  be  deposited  with  the  general 
treasurer  as  a  condition  of  obtaining  a  11- 
cenpe,  and  the  amounts  at  which  the  state 
and  local  license  fees  are  fixed ;  it  being  con- 
tended that  they  are  so  unreasonable  and  ex- 
cessive as  to  practically  amount  to  prohi- 
bition. Section  3  of  the  act  provides  that 
every  itinerant  vender,  before  commencing 
business,  shall  take  out  a  state  and  local  11- 
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cenae;  and  9  4,  as  amended,  provides  that 
he  shall  deposit  with  the  general  treasurer 
the  sum  of  $1,000  as  a  special  deposit,  and 
shall  also  pay  a  further  sum  of  $200 
as  a  state  license  fee,  which  payments 
ii\u\\  authorize  him  to  do  business  as  an 
itiocrant  vender  for  the  term  of  three 
months.  In  addition  to  the  fee  paid  for  a 
state  license,  §  6,  as  amended,  requires  the 
parment  of  $100  as  a  local  license  fee  in  a 
town  or  city  having  a  population  of  less 
than  15,000,  and  $350  in  a  town  or  city  hav- 
ing a  population  of  more  than  15,000.  Upon 
the  expiration  of  the  state  license  the  same 
is  to  be  canceled  by  the  state  treasurer,  but 
he  is  to  hold  the  special. deposit  for  the  pe- 
riod of  sixty  days  ther^if ter,  for  the  purpose 
of  satisfying  >.ny  claims  of  creditors  ^at 
may  arise  in  connection  with  the  business 
done  by  the  licensee,  and  also  for  the  pay- 
ment of  such  fines  and  penalties  as  are  in- 
curred by  him  through  any  violation  of  the 
statute.  That  the  general  assembly,  as  rep- 
resenting the  sovereign  power  of  the  state, 
has  the  right  to  impose  reasonable  condi- 
tions upon  the  right  to  carry  on  business,  or 
to  follow  any  given  trade,  profession,  or  call- 
ing, is  beyond  question ;  and  one  of  the  most 
common  of  the  conditions  which  is  imposed 
under  this  power  is  that  of  the  payment  of 
a  license  fee  or  license  tax  for  the  privilege 
of  carrying  on  the  particular  business  or  en- 
gaging in  the  particular  trade  or  calling. 
If  the  imposition  of  such  a  condition  has  for 
its  primary  object  the  regulation  of  the  busi- 
ness, trade,  or  calling  to  which  it  nppliea, 
its  exercise  is  properly  referable  to  the  po- 
lice power:  but,  if  the  main  object  is  the  ob- 
taining of  revenue,  it  is  properly  referable 
to  the  taxing  power.  When,  therefore,  the 
purpose  is  evident  in  any  particular  in- 
stance, there  can  be  no  difficulty  in  classify- 
ing the  case  and  rcferrinir  it  to  the  proper 
power.  "Custom,"  says  Mr.  Cooley,  in  his 
^*a1uable  work  on  Taxation  (p.  587),  "has 
much  to  do  in  determining  whether  certain 
classes  of  exactions  are  to  be  regarded  as 
tares  or  as  duties  imposed  for  regulation. 
If,  by  the  common  understandfVig  and  pen- 
<Tal  cusfom  of  the  country,  a  particular  duty 
is  re^rarded  as  being  imposed  upon  certain  in- 
diTJduals,  not  as  their  proportionate  share 
in  the  burdens  of  jrovernment,  but  because 
of  »>me  special  relation  to  property  pecu- 
liarly located,  or  to  business  peculiarly 
trouble<»ome  or  dangerous,  so  that  a  require- 
ment that  the  duty  shall  be  performed  by 
«ii<'h  individuals  is  usually  reerarded  as  only 
m  the  nature  of  regulation  of  relative  obli- 
i^tinns  and  duties  through  the  neighborhood 
<w  the  municipality,  there  is  no  sn/Tirient 
reawn  why  this  may  not  be  considered  a 
mere  police  refftilation,  though  the  prooeed- 
ingH  assume  the  form  of  taxation,  and  are 
«^en  designated  by  that  name."  We  think 
it  is  reasonably  clear  from  the  custom  and 
common  understanding  regarding  such  acts 
tg  the  one  now  under  consideration,  as  well 
u  from  the  statute  itself,  that  its  main  pur- 
poie  was  the  regulation  of  the  business  of 
persons  who  temporarily  locate  in  a  given 
place,  and  not  the  obtaining  of  a  revenue 
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therefrom,  and  hence  that  it  falls  within  the 
police  power  of  the  state.  It  is  of  ihe  same 
general  nature  as  statutes  requiring  licenses 
for  hawkers  and  peddlers,  which  have  been 
in  force  in  this  state  for  nearly  a  century, 
and  which  imquestionably  are  police  regula- 
tions. The  statute  is  therefore  not  against 
public  policy,  as  argued  by  defendant's  coun- 
sel, but  evidently  in  harmony  therewith;  for 
it  is  to  the  statutes  of  the  state,  mainly, 
that  the  court  must  look  to  ascertain  what 
its  public  policy  is.  In  other  words,  the  acta 
of  the  legislature  practically  determine  the 
policy  of  the  state.  And  whether  a  given 
act  is  expedient  or  inexpedient,  politic  or 
impolitic,  is  for  the  determination  of  the  leg- 
islature, and  not  the  court.  License  Tax 
Cases,  6  Wall.  462,  18  L.  ed.  497;  Leep  v. 
St.  Louis,  I.  M.  d  8.  R.  Co,  58  Ark.  414,  23 
L.  R.  A.  264,  26  S.  W.  75;  Baxter  v.  Tripp, 
12  R.  I.  310. 

But  it  is  strenuously  contended  on  the  part 
of  the  defendant  that  the  restrictions  an(f 
license  fees  provided  for  by  the  statute  are 
so  far  beyond  what  is  reasonably  necessary 
for  the  regulation  and  control  of  the  kind 
of  business  contemplated  by  the  act  as  to 
practically  amount  to  the  prohibition  of  busi- 
ness which  in  itself  is  perfectly  legitimate 
and  harmless,  and  hence  that  the  act  is 
clearly  invalid  as  being  in  restraint  of  trade. 
We  appreciate  the  force  of  this  argument, 
and  it  is  not  without  considerable  hesita- 
tion that  we  have  come  to  the  conclusion 
not  to  adopt  it.  The  restrictions  which  are 
placed  upon  almost  all  kinds  of  mercantile 
business,  except  such  as  is  permanently  car- 
ried on  in  a  given  locality,  are  certainly  very 
stringent,  and,  so  far  as  we  are  aware,  more 
burdensome  than  are  imposed  by  similar 
statutes  in  other  states.  See  Me.  Rev.  Stat. 
1885-05,  p.  261,  §  4;  Mass.  Acts  and  Re- 
solves. 1890,  chap.  448,  §  6,  2  N.  J.  Gen.  Stat, 
p.  1827,  fi  8;  N.  H.  Laws  1897,  chap.  46,  § 
2;  Ohio  Laws  1894,  p.  174,  §  2;  Vt.  Stat. 
§  4753:  Md.  Laws  1892.  chap.  596;  Mont. 
Laws  1891,  p.  165;  Nev.  Laws  1899,  p.  105. 
But.  in  view  of  the  very  broad  discretion 
which  is  vested  in  the  general  assembly  to 
pass  laws  pertaining  to  the  general  welfare 
of  the  state  ( Harrington  v.  Providence,  20  R. 
I.  238,  38  L.  R.  A.  305,  38  Atl.  1 ) ,  we  cannot 
say  that  the  restrictions  imposed  upon  trade 
by  the  act  in  question  are  so  clearly  an  in- 
vasion of  the  liberty  or  property  of  the  citi- 
zen as  to  render  it  obnoxious  to  the  Consti- 
tution. In  other  words,  we  have  a  reason- 
able doubt  as  to  the  constitutionality  of  the 
act,  and  must  therefore  resolve  that  doubt 
in  favor  of  its  validity.  Leep  v.  8t,  Ijouis, 
7.  M.  A  8,  R,  Co.  58  Ark.  414,  23  L.  R.  A. 
204,  25  S.  W.  75 ;  8tate  v.  Narragansett,  16 
R.  T.  424,  3  L.  R.  A.  295,  16  Atl.  901 ;  Carr 
V.  Brown.  20  R.  I.  215,  38  L.  R.  A.  294,  38 
Atl.  9.  Several  of  the  leading  cases  cited 
by  the  defendant's  counsel,  in  which  it  has 
been  held  that  the  license  fees  were  so  un- 
reasonable and  excessive  as  to  invalidate  the 
ordinances  imder  which  they  were  imposed, 
are  cases  where  municipalities  have  imposed 
such  fees  by  virtue  of  legislative  authority 
to  regulate  certain  kinds  of  business;   and 
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the  courts  have  held,  in  effect,  that  the  au- 
thority granted  waa  not  for  the  purpose  of 
taxation,  hut  for  police  regulation  merely, 
and  that  such  grants  of  authority  would  not 
he  construed  to  give  th«  right  to  tax  as  well 
as  regulate  the  business  or  calling.  In  other 
words,  the  decisions  have  been  to  the  effect 
that  the  powers  granted  should  be  strictly 
construed,  and  that  no  tax  should  be  levied 
thereunder  unless  the  authority  therefor  was 
given  either  expressly  or  by  necessary  impli- 
cation. To  this  general  effect  are  Caldioell 
V.  lAncoln,  19  Neb.  569,  27  N.  W.  647 ;  Sipc 
V.  Murphy,  49  Ohio  St.  536,  17  L.  R.  A.  184, 
31  N.  E.  884;  Austin  v.  Murray,  16  Pick. 
121 :  State  Center  v.  Barenstein,  66  Iowa, 
249.  23  N.  VV.  662;  Chaddock  v.  Day,  75 
Mich.  527,  4  L.  R.  A.  809,  42  N,  W.  977.  See 
also  Mankato  v.  Fowler,  32  Minn.  364,  20  N. 
W.  361.  The  text  cited  from  Cooley,  Taxn. 
p.  597,,  is  as  follows :  "The  terms  in  which  a 
municipality  is  empowered  to  grant  licenses 
will  be  expected  to  indicate  with  sufficient 
precision  whether  the  grant  is  conferred  for 
the  purposes  of  revenue,  or  whether,  on  the 
other  hand,  it  is  given  for  regulation  merely. 
It  is  perhaps  impossible  to  lay  down  any 
rule  for  the  construction  of  such  grants  that 
shall  be  general,  and  at  the  same  time  safe ; 
but,  as  all  delegated  powers  to  tax  are  to 
be  closely  scanned  and  strictly  construed, 
it  would  seem  that,  when  a  power  to  license 
is  given,  the  intendment  must  be  that  regu- 
lation is  the  object,  unless  there  is  some- 
thing in  the  language  of  the  grant,  or  in 
the  circumstances  under  which  it  is  made, 
indicating  with  sufficient  certainty  that  tlie 
raising  of  revenue  by  means  thereof  was 
contemplated.  If  a  revenue  authority  is 
what  secffns  to  be  conferred,  the  extent  of 
the  tax,  when  not  limited  by  the  grant  it- 
self, must  be  understood  to  be  left  to  the 
judgment  and  discretion  of  the  municipal 
government,  to  be  determined  in  the  usual 
mode  in  which  its  legislative  authority  is' 
exercised;  but  the  grant  of  authority  to  im- 
pose fees  for  the  purposes  of  revenue  would 
not  warrant  their  being  made  so  heavy  as 
to  be  prohibitory,  thereby  defeating  the  pur- 
pose. Where  the  grant  is  not  made  for 
revenue,  but  for  regulation  merely,  a  much 
narrower  construction  is  to  be  applied.  A 
fee  for  the  license  may  still  be  exacted,  but 
it  must  be  such  a  fee  only  as  will  legitimate- 
ly assist  in  the  regulation;  and  it  should 
not  exceed  the  necessary  or  probable  expense 
of  issuing  the  license,  and  of  inspecting  and 
regulating  the  business  which  it  covers.  If 
the  state  intends  to  give  broader  authority, 
it  is  a  reasonable  inference  that  it  will  do 
so  in  unequivocal  terms."  See  also  cases 
cited  in  note  2,  on  page  598.  In  the  case 
at  bar  no  question  arises  as  to  the  exercise 
of  delegated  powers,  but  simply  as  to  the 
constitutionality  of  an  act  of  the  legislature 
itself.  And  although,  as  alrea4y  stated,  the 
main  purpose  of  the  act  was  that  of  regu- 
lation, we  cannot  say  that,  in  view  of  the 
transitory  and  precarious  nature  of  the 
business  specified,  it  was  not  competent  for 
the  legislature,  in  fixing  the  license  fees,  to 
have  been  governed  to  some  extent  by  the 
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revenue  that  would  accrue  to  the  state  there- 
from. We  find  support  for  this  view  in 
Oarrollton  v.  Bazzette,  159  111.  284,  31  L. 
R.  A.  522,  42  K.  E.  837,  cited  by  defendant. 
In  that  case  the  court  while  holding  that 
the  ordinance  in  question  was  void,  as  being 
plainly  unreasonable  and  prohibitive  in  its 
character,  because  it  required  a  license  of 
$10  a  day  from  an  itinerant  merchant,  with- 
out regard  to  the  extent  of  the  business  or 
length  of  time  during  which  it  was  carried 
on,  said  that,  "under  the  liberal  rule  adopted 
by  this  court,  such  license  fees>  while  im- 
posed under  the  general  police  power,  may, 
as  we  have  seen,  be  imposed,  not  only  a& 
a  mere  means  of  regulation,  but  also  for 
revenue.  Under  such  a  rule  it  becomes  a 
question,  not  always  easy  of  solution,  to  de- 
termine whether  or  not  the  imposition  of  a 
certain  amount  to  be  paid  as  a  license  fee 
is  an  oppressive  exercise  of  a  statutory 
power,  having  the  effect,  whether  so  designed 
or  not,  to  suppress  and  prohibit  the  business 
upon  which  it  is  imposed,  rather  .than  merely 
to  license  axkd  regulate  it,  and  require  it  to 
bear  its  due  share  of  the  public  burdens. 
And  it  must  be  admitted  that  the  question, 
so  far  as  it  comes  within  the  discretion  of 
the  municipal  authorities,  is  one  for  them, 
and  not  for  the  courts,  to  determine.  It  is 
only  when  the  ordinance  is  plainly  unreason- 
able and  prohibitive  in  its  character,  where 
there  is  no  power  to  prohibit,  that  the  courts- 
may  interfere  and  pronounce  it  invalid."" 
See  also  Cooley,  Const  Lim.  200,  and  note 
2;  Cooley,  Taxn.  571,  572.  On  the  whole, 
therefore,  while  it  is  evident  that  the  burdens- 
imposed  by  the  statute  upon  the  business 
aimed  at  are  heavy,  and  will  result  in  con- 
fining it  within  narrow  limits,  we  do  not 
feel  warranted  in  saying  that  the  statute  is 
so  cleairly  prohibitive  of  a  traffic  which  is  i» 
it.se1f  lawful  as  to  be  unconstitutional. 

The  point  taken  by  defendant  that  the 
statute  in  question  is  invalid  on  the  ground 
that  it  is  class  legislation  is  untenable. 
Laws  which  are  public  in  their  objects  may, 
in  the  absence  of  express  constitutional  pro- 
hibition, extend  to  all  citizens,  or  be  con- 
fined to  particular  classes;  and,  if  otherwise 
unobjectionable,  all  that  can  be  required  is 
that  they  be  general  in  their  application  to 
the  class  to  which  they  apply.  Coolev, 
Const.  Lim.  479,  480;  W^rd  y:  Maryland,  Vi 
Wall.  418,  20  L.  ed.  449;  8ta1^  v.  GoodwiU, 
33  W.  Va.  179,JLrE5^MR^A:/i8gU Jil^  E. 
285;  Ritchie  v.JBppte,  \6h'm/%m~^ 
A.  79,  40  N.  £7454;  State  v.  /?^^«  R. 
I.  137.  If,  as  argued  by  defendant's  counsel, 
the  statute  discriminated  between  resident 
and  nonresident  ^-itl^erant  merchants,  we 
should  find  no  dli)[)eulty  in  agreeing  with  the 
position  takeif.  .  'But,  as  already  intimated, 
the  act  applite  equally  to  both  of  said  classes. 

The  only  i«|naining  point  to  be  considered 
is  the  claim  That  the  statute  is  unconstitu- 
tional because  the  penalties  prescribed  there- 
in are  excessive.  The  penalty  fixed  is  a  fine 
of  not  less  than  $100  nor  more  than  $250. 
and  imprisonment  for  not  less  than  ten  nor 
more  than  thirty  days.  The  usual  punish- 
ment for  the  violation  of  statutes  of  this 
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genflral  character  is  a  fine  or  impriBonment, 
or  both;  and  there  is  certainly  nothing  in 
the  punishment  here  prescribed  which 
strikes  one  as  unusual,  oppressive,  or  cruel. 
The  provision  of  our  C!onstitution  here  in- 
volved (art.  1,  §  8)  is  traceable  historically 
to  the  establishment  of  an  independent  gov- 
ernment in  this  country,  and  was  intended 
as  an  admonition  to  the  lawmaking  power 
to  warn  it  against  such  violent  and  cruel 
punishments  as  had  been  inflicted  in  England 
during  the  arbitrary  reign  of  some  of  the 
Stuarts.  See  2  Lloyd's  Debates,  225,  226. 
"In  those  times/'  as  said  by  Judge  Story, 
"a  demand  of  excessive  bail  was  often  made 
against  persons  who  were  odious  to  the  court 
and  its  favorites,  and  on  failing  to  procure 


it  they  were  committed  to  prison.  Enor- 
mous fines  and  amercements  were  also  some- 
times imposed,  and  cruel  and  vindictive  pun- 
ishments inflicted."  There  is  clearly  nothing 
in  the  character  and  extent  of  the  punish- 
ment prescribed  by  this  statute  which  would 
bring  it  within  the  category  of  those  de- 
grading and  cruel  punishments  which  had 
become  obsolete  in  this  country  long  before 
the  adoption  of  our  state  Constitution,  and 
which  it  was  intended,  by  the  provision  re- 
ferred to,  to  forever  thereafter  prohibit. 
Sec  Ex  parte  Snoio,  1  R.  I.  360  j  Done  r. 
People,  5  Crim.  Rep.  364. 

Petition  for  new  trial  denied,  and  case  re» 
mitted  for  further  proceedings. 
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1.    It    is    Immaterial    whether    Balllnger's 

Anno.  Codes  &  Statutes.  |  5438  (2  Hill's 
Anno.  Stat.  &  Codes,  |  268),  providing  for 
an  Injunction  against  the  malicious  erection 
or  maintenance  of  any  structure  Intended  to 
spite  a  neighbor,  was  or  was  not  invalid  for 
defect  In  Its  title,  since  act  1883,  of  which  It 
Is  a  part,  was  expressly  ratified  and  con- 
firmed b7  act  of  Congress  of  July,  1884  (23 
SUt.  at  L.  122,  chap.  226). 
S.  A  fence  Is  "a  structure"  within  the  mean- 
log  of  Balllnger's  Anno.  Codes  &  Statutes,  f 
5433  (2  Hlirs  Anno.  Stat.  &  Codes,  | 
268),  providing  that  an  injunction  may  be 
granted  to  restrain  the  malicious  erection,  by 
any  owner  or  lessee  of  land,  of  any  structure 
intended  to  spite,  injure,  or  annoy  an  adjoin- 
ing proprietor,  and  that,  where  such  a  struct- 
ore  has  been  erected,  a  mandatory  injunction 
will  lie  to  comi>el  it%  removal. 

3.  Ho  restraint  of  an  act  not  prohib- 
ited by  any  lair  Is  authorized  by  Balllng- 
er's Anno.  Codes  &  Statutes,  i  5433  (2  Hill's 
Anno.  Stat.  &  Codes,  I  268),  providing  for  an 
Injunction  against  the  malicious  erection  or 
maintenance  of  any  structure  to  spite,  in- 
jure, or  annoy  a  neighbor,  although  the  legis- 
lature does  not  expressly  declare  such  a 
structure  Illegal,  since  it  does  so  in  legal  ef- 
fect by  providing  a  remedy  against  it. 

4.  Stnctnretf  Intended  to  spite,  Injnre, 
or  annoy  an  adjoining  proprietor,  within 
the  meaning  of  Balllnger's  Anno.  Codes  & 
Statntes,  I  5433  (2  Hill's  Anno.  Stat.  & 
Codea  i  268),  providing  that  an  Injunction 
may  be  granted  to  restrain  the  malicious 
erection  of  such  a  structure  or  to  compel  its 
ranoval,  do  not  include  a  structure  which 
really  enhances  the  value,  usefulness,  or  en- 
joyment of  land,  but  include  only  such  as 
serve  no  really  useful  and  reasonable  purpose. 

5.  A  statnte  -whlcb  makes  It  nnla-v^fnl 
to  bnlld  structures  on  one's  o-v^n  land* 
which  are  primarily  or  solely  intended  to  in- 
Jare  or  annoy  an, adjoining  owner,  and  which 

Note. — ^As  to  liability  for  malicious  erection 
of  fence,  see  Letts  v.  Kessler  (Ohio)  40  L.  R.  A. 
177,  and  note, 
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serve  no  really  useful  and  reasonable  purpose^ 
is  not  unconstitutional,  although,  if  it  pro- 
hibited the  erection  of  useful  and  valuable 
structures,  it  would  deprive  the  owner  of 
property  without  due  process  of  law  and  com- 
pensation. 
6.  One  -vrbo  ballt  a  fence  8  or  9  feet 
blffb,  darkening  the  windows  of  his  neigh- 
bor's house  and  impairing  its  rental  value, 
will  be  deemed  to'  have  been  actuated  by 
malevolence  in  building  that  part  of  the  fence 
which  is  more  than  5  feet  high,  so  as  to  bring 
it  within  the  terms  of  a  statute  authorizing 
an  injunction  against  a  structure  erected  to 
spite  or  injure  a  neighbor,  where  he  admits 
that  a  fence  5  feet  high  would  serve  every 
purpose,  and  that  he  would  not.  have  built 
the  fence  so  high  as  he  did  if  his  neighbor 
had  helped  him  build  a  division  fence,  and 
had  put  an  eaves  trough  upon  her  house  to 
prevent  water  running  from  her  roof  upon  his- 
premises,  as  he  requested  her  to  do. 

(May  4,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to 
compel  the  removal  of  a  fence  which  was  al- 
leged to  be  a  nuisance  to  plaintiff's  premis- 
es.    Afjlrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  M.  Boyle  and  J.  P.  Caaa^ 
for  appellant: 

The  act  of  Oongress  only  went  as  far  aa 
to  cure  the  omission  of  the  governor's  ap- 
proval, or  to  supply  the  omission  of  the  en- 
acting clause,  in  some  of  the  laws  passed  by 
that  legislative  assembly;  but  it  did  not  go 
to  the  extent  of  supplying  the  title  of  the  act. 

The  deBignation  of  an  act  in  its  title  as  an 
act  to  amend  a  specified  section  of  the  Code, 
without  any  further  expression  of  the  object, 
is  not  a  sufficient  compliance  with  the  re- 
quirements of  the  organic  act. 

Harland  v.  Territory,  3  Wash.  Terr.  131, 
13  Pac.  453. 

This  section,  then,  under  which  this  action 
is  brought,  is  eliminated  and  out  of  the  ques- 
tion. 

The  doctrine  of  ancient  lights  does  not  ap* 
ply  in  this  country,  and  line  fences,  in  the 
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absence  of  legislative  authority,  may  be  con- 
Btructed  at  any  height. 

Mahan  v.  Broicn,  13  Wend.  264,  .28  Am. 
Dee.  461;  6  Am.  &  Eng.  Enc.  Law,  p.  152; 
Western  Gr<vnite  dc  Marble  Co.  v.  Knicker- 
bocker, 103  Cal.  Ill,  37  Pac.  192. 

All  the  fence  ordered  removed  by  the  de- 
cree ia  built  about  a  foot  on  appellant's  own 
premises.  The  legislature  could  not  give  the 
court  power  to  remove  such  a  fence. 

Triplett  v.  Jackson,  6  Kan.  App.  777,  48 
Pac.  931 ;  Falloon  v.  SchiUing,  29  Kan.  292, 
44  Am.  Rep.  642 ;  Lapcre  v.  Luckey,  23  Kan. 
534,  33  Am.  Rep.  196;  Dawson  v.  Kemper, 
32  Ohio  L.  J.  15. 

Messrs.  W.  H.  Harris  and  Ernest 
Hoppe,  for  respondent: 

If  the  title  fairly  gives  notice,  so  as  to  lead 
to  inquiry,  it  is  sufficient. 

Nichols  V.  State,  32  Tex.  Crim.  Rep.  391, 
23  S.  W.  680;  People  ex  ret,  Rochester  v, 
Brigys,  50  N.  Y.  564;  State  ex  rel.  Terre 
Haute  V.  Kolsem,  130  Ind.  434,  14  L.  R.  A. 
566,  29  N.  E.  595;  Bell  v.  Maish,  137  Ind. 
236,  36  N.  E.  358,  1118;  State  v.  Shaw,  22 
Or.  287,  29  Pac.  1028;  Baker  v.  Seattle,  2 
Wash.  576,  27  Pac.  462;  Lancey  y.  King 
County,  15  Wash.'  9,  34  L.  R.  A.  817,  45  Pac. 
645 ;  State  ex  reL  Dustin  v.  Rusk,  15  Wash. 
403,  47  Pac.  435. 

Conceding  that  the  act  was  unconstitu- 
tional when  passed,  such  unconstitutionality 
was  certainly  cured  by  the  act  of  Congress. 

The  civil  and  common  laws  recognize  the 
moral  law,  and  do  not  permit  the  owner  of 
land  to  do  an  act  upon  his  own  premises  for 
the  express  purpose  of  injuring  his  neighbor, 
especially  when  the  act  brings  no  profit  or 
advantage  to  himself. 

Burke  v.  Smith,  69  Mich.  380,  37  N.  W. 
838;  Flaherty  v.  Moran,  81  Mich.  52,  8  L.  R. 
A.  183,  45  N.  W.  381 ;  Kirkwood  v.  Finegan, 
95  Mich.  543,  65  N.  W.  457 ;  Hunt  v.  Coqgin, 
66  N.  H.  140,  20  Atl.  250;  Oreenleaf  v.  Fran- 
cis, 18  Pick.  117;  Wheatley  v.  Baugh,  25  Pa. 
528 ;  2  Beach,  Inj.  9  1076. 

Anders,  J.,  delivered  the  opinion  of  the 
eonrt : 

The  respondent  and  the  appellant  are  own- 
ers of  adjoining  lots  fronting  on  G  street,  in 
the  city  of  Tacoma.  There  is  situated  on  the 
respondent's  premises  a  dwelling  house, 
which  is  some  distance  back  from  the  street, 
but  so  near  the  side  of  her  land  next  to  that 
of  the  appellant  that  the  roof  projects  over 
the  boundary  line  thereof,  causing  the  rain 
water  falling  thereon  to  be  discharged  on  the  j 
appellant's  lot.  The  appellant's  dwelling 
house  is  located  about  25  feet  from  the  re- 
spondent's lot,  and  the  intervening  portion 
of  his  land  is  used  for  a  flower  garden  and 
lawn.  Tlie  surface  of  the  lots  of  both  of  the 
parties  contiguous  to  the  street  is  about  4 
feet  below  the  grade  of  the  sidewalk,  and 
gradually  descends  to  the  alley  in  the  rear. 
'The  respondent's  house,  it  appears,  was 
erected  several  years  before  the  appellant 
owned  or  occupied  his  premises,  and  has  usu- 
ally been  occupied  by  tenants;  the  respond- 
ent herself  residing  in  another  house  located 
on  her  land.  Before  and  at  the  time  the  ap- 
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pellant  purchased  his  lots  there  was  a  fence 
about  5  feet  high  along  the  boundary  line  of 
the  respondent's  lot,  but  on  the  land  of  the 
appellant,  extending  from  the  front  of  her 
house  to  the  sidewalk;  but  at  that  time  the 
back  part  of  the  lots  of  both  parties  Aems 
not  to  have  been  inclosed,  and  the  people  re- 
siding in  the  neighborhood  were  in  the  habit 
of  passing  over  that  portion  of  appellant's 
premises  in  going  to  and  returning  from  the 
business  portion  of  the  city.  The  appellant, 
having  concluded  to  inclose  his  premises 
with  a  more  substantial  fence,  requested  the 
respondent  to  join  him  in  erecting  such  a 
fence  on  the  line  dividing  their  respective 
lots.  This  the  respondent  declined  to  do; 
claiming  that  she  had  no  need  of  another 
fence,  and  that  she  could  not  afford  to  build 
one.  Appellant  at  the  same  time  also  re- 
quested the  respondent  to  so  alter  the  roof  of 
her  house  that  water  would  not  fall  there- 
from upon  his  land  and  damage  his  lawn  and 
flowers,  which  she  also  refused  to  do.  These 
refusals  gi*eatly  provoked  and  irritated  the 
appellant,  and,  according  to  the  testimony  of 
the  respondent,  he  became  very  angry  and 
said  to  her:  **You  will  do  nothing.  Never 
mind.  I  will  fix  you."  Thereafter  the  ap- 
pellant commenced  to  construct  a  high  board 
fence  upon  his  own  land,  along  and  close  to 
the  boundary  line  between  his  lot  and  that 
of  the  respondent.  The  respondent  there- 
upon instituted  this  action  for  the  purpose 
of  restraining  the  appellant  from  further 
proceeding  with  the  erection  of  the  fence, 
averring  in  her  complaint,  among  other 
things  not  necessary  to  be  mentioned,  that 
the  fence  was  maliciously  commenced  for  the 
purpose  of  annoying  and  spiting  the  plain- 
tiff by  shutting  off  the  light  from  the  three 
windows  on  the  north  side  of  her  dwelling 
house,  and  for  no  other  purpose ;  that,  if  the 
defendant  is  allowed  to  erect  and  maintain 
said  fence,  her  house  will  be  darkened  there- 
by in  such  a  manner  as  to  shut  out  and  ob- 
scure the  light  almost  entirely  from  the  said 
three  windows,  and  her  house  greatly  dam- 
aged on  account  thereof ;  and  that  the  tenant 
now  occupying  said  house  is  threatening  to, 
and  will,  vacate  the  same  if  the  plaintiff  is 
permitted  to  erect  and  maintain  said  fence. 
She  prayed  that,  in  case  the  fence  should 
have  been  completed  before  the  final  hearing 
and  disposition  of  the  cause,  a  mandatory  in- 
junction might  issue,  compelling  its  removal. 
The  defendant,  after  denying  the  material  al- 
legations of  the  complaint,  alleged  affirma- 
tively in  his  answer  that  he  was  construct- 
ing the  fence  on  his  own  land,  as  an  improre- 
ment  thereon,  and  for  the  proper  use  and 
enjoyment  of  the  same,  and  denied  that  it 
was  being  constructed  wantonly  or  mali- 
ciously, with  the  intent  to  injure  or  annoy 
the  plaintiff.  Before  the  cause  came  on  for 
trial  the  fence  had  been  completed.  It  was 
8  feet  high  at  the  street,  and  something  more 
than  0  feet  high  opposite  respondent's  win- 
dows, owing  to  the  fact  that  the  soil  had  been 
"dug  out"'  considerably  in  that  locality.  It 
wa<>  constructed  of  inch  boards  nailed  to 
stringers  attached  to  posts  set  in  the  ground, 
and  unplaned  on  the  side  next  to  respond- 
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ent's  house,  and  extended  np  to  the  top  of 
the  lower  sa^h  of  respondent  s  windows. 

At  the  trial  the  court  found,  among  other 
facts,  that  the  plaintifT  used  the  house  in 
question  for  the  purpose  of  renting  to  ten- 
ants; that  at  the  time  of  erecting  said  fence 
said  dwelling  house  was  occupied  by  a  ten- 
ant, who  afterwards  vacated  it  on  account  of 
the  darkening  of  the  windows  by  said  fence; 
that  said  fence,  owing  to  the  unusual  heiglit 
and  character  of  the  same,  was  and  is  a  nui- 
sance to  the  plaintiff  and  her  tenants;  that 
said  fence  was  not  erected  by  said  defendant 
/or  any  useful  or  ornamental  purpose,  but 
for  the  ?ole  purpose  of  spiting  and  annoying 
plaintiff ;  that  a  fence  6  feet  high  would  have 
answered  for  any  lawful,  useful,  or  ornamen- 
tal purpose,  or  for  the  protection  of  defend- 
ant's said  premises;  and  that,  if  said  fence 
is  allowed  to  remain  at  the  height  it  now 
is,  plaintiff  will  suffer  great  injury  and 
danmge  on  account  thereof.  After  filing  its 
findings  of  fact  and  conclusions  of  law,  the 
court  adjudged  and  decreed  that  ''upon  the 
plaintiff's  constructing  a  sufficient  gutter  or 
esTes  trough  under  the  eaves  of  the  roof  of 
her  siaid  dwelling  described  in  the  pleadings 
and  findings  of  fact  on  file  herein,  to  prevent 
the  water  from  running  off  of  her  roof  onto 
the  defendant's  premises,  she  have  a  per- 
emptory injunction  ordering  and  compelling 
the  defendant  to  remove  or  cause  to  be  re- 
moved the  said  fence  described  in  the  plead- 
ings on  file  herein,  or  cause  the  same  to  be 
cat  dovm  to  a  height  not  exceeding  5  feet  all 
the  way  from  G  street  to  a  point  at  the  rear 
end  or  northeast  corner  of  said  dwelling; 
that,  if  said  defendant  shall  neglect  or  refuse 
to  so  remove  or  cut  down  said  fence  as  herein 
directed  for  a  period  of  thirty  days  after  the 
plaintiff  shall  have  constructed  the  eaves 
trough  herein  specified,  the  sheriff  of  Pierce 
eounty  be,  and  is  hereby,  directed  to  cut 
down  or  remove  the  same  at  the  cost  and  ex- 
pense of  the  said  defendant." 

This     action   is    based   upon    Ballinger's 
Anno.  Codes  &.   Statutes,   §   5433    (2  Hill's 
Anno.  Stat.  &  Codes,  §  268),  which  reads  as 
follows :     "An  injunction  may  be  granted  to 
restrain  the  malicious  erection,  by  any  owner 
or  lessee  of  land,  of  any  structure  intended 
to  spite,  injure,  or  annoy  an  adjoining  pro- 
prietor.    And  where  any  owner  or  lessee  of 
land  has  maliciously  erected  such  a  structure 
with   such   intent,  a  mandatory  injunction 
will  lie  to  compel  its  abatement  and  remov- 
aL"    This  sf  Hion  of  the  statute  was  enacted 
in  the  year  1883,  and  embodied  in  an  act  en- 
titled "An  Act  to  Correct  EJrrors  and  Sup- 
ply Omissions  in  the  Code  of  Washington" 
(Iaws  1S83,  p.  44),  and  it  is  contended  on 
the  part  of  the  appellant  that  the  section  is 
void  for  the  reason  that  it  is  in  contraven- 
tion of  the  organic  act  of  the  territory  of 
Washington  (U.  S.  Rev.  Stat.  §  1924),  which 
declares  that  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the 
title;  and  the  case  of  Harland  v.  Territory, 
3  Wash.  Terr.  131,  13  Pac.  453,  is  cited  in 
support  of  this  contention.     It  is,  no  doubt, 
true  that  under  the  decision  in  the  Harland 
Ciue  the  title  of  the  act  in  question  was  in- 
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sufficient;  but  under  the  rule  announced  by 
this  court  in  the  subsequent  case  of  Marston 
V.  Ilutnes,  3  Wash.  267,  28  Pa^.  520,  and 
which  luis  since  Iteen  followed,  it  would  seem 
that  the  title  is  not  open  to  the  objection 
here  urged  aginst  it.  But  whether  this 
statute  was  originally  valid  or  invalid  under 
the  organic  act  is  now  quite  immaterial,  for 
the  act  of  which  it  is  a  part  was  expressly 
ratified  and  confirmed,  as  a  whole,  by  an  act 
passed  by  Congress  in  July,  1884.  See  23  U. 
S.  Stat,  at  L.  122,  chap.  226. 

The  appellant  also  contends  that,  even  if- 
the  statute  is  not  invalid  upon  the  ground  of 
inaufliciency  of  title,  still  it  does  not  cover 
this  case,  for  the  reason  that  a  fence  is  not 
a  structure,  within  the  meaning  of  the  act. 
Webster  defines  a  structure  to  be  "that 
which  is  built;  a  building;  especially  a  build- 
ing of  some  size  or  magnificence;  an  edifice." 
Webster,  Int.  Diet.  And  hence  it  is  argued 
that  the  term  "structure,"  as  used  in  the 
statute,  must  mean  an  offensive  building  of 
some  kind,  apparently  serving  no  purpose 
but  to  spite  and  annoy  an  adjoining  owner. 
In  support  of  the  position  that  a  fence  is  not 
a  structure,  in  contemplation  of  this  statute, 
the  appellant  cites  the  case  of  Rutherfoord 
V.  Cincinnati  d  P.  R.  Co.  35  Ohio  St.  659; 
and  it  is  true  that  in  that  case  the  supreme 
court  of  Ohio  held  that  a  railroad  was  not 
a  structure,  within  the  meaning  of  a  statute 
providing  for  mechanics'  liens  on  "any 
house,  mill,  manufactory  or  other  building, 
fixture,  bridge,  or  other  structure."  But 
that  conclusion  was  arrived  at  by  the  appli- 
cation of  the  well-known  rule  of  statutory 
construction,  that,  where  general  words  fol- 
low an  enumeration  of  specific  persons  or 
things,  they  are  limited  to  the  same  class  of 
persons  or  things  as  those  specifically  men- 
tioned. But  here  the  word  "structure" 
stands  alone,  and  is  not  confined  to  any  class 
of  erections,  and  therefore  the  above-men- 
tioned case  is  not  an  authority  in  favor  of 
appellant's  contention.  Of  course,  it  is  true 
that  a  house  is  a  structure,  but  it  is  also 
true  that  there  are  many  other  things  which 
may  properly  be  designated  as  structures, — 
such,  for  instance,  as  a  telegraph  line,  a 
wharf,  or  a  bridge.  "In  the  widest  sense,  a 
structure  is  any  production  or  piece  of  work 
artificially  built  up  or  composed  of  parts 
joined  together  in  some  definite  manner;  any 
construction."  Century,  Diet.  And  we 
have  no  doubt  that  a  fence  is  a  structure, 
within  the  meaning  of  this  statute. 

It  is  further  contended  that  this  section  is 
imconstitutional  because  it  empowers  the 
courts  to  restrain  by  injunction  the  commis- 
sion of  an  act  not  prohibited  by  any  law  of 
the  state  or  of  the  United  States.  This  po- 
sition is  clearly  not  tenable.  Although  the 
legislature  has  not  in  express  words  declared 
it  illegal  for  an  owner  or  lessee  of  land  mali- 
ciously to  erect  any  structure  intended  to 
spite,  injure  or  annoy  an  adjoining  owner, 
it  has  in  legal  effect  done  so,  by  providing  a 
remedy  in  favor  of  a  party  thus  injured.  To 
say  that  the  commission  of  a  certain  act  may 
be  enjoined  is  to  declare,  substantially,  that 
such  act  is  illegal.    If,  therefore,  this  section 
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is  unconstitutional,  it  is  not  so  because  it  au- 
thorizes  the  enjoining  of  an  act  not  prohibit- 
ed by  law^  but  because  it  is  inimical  to  some 
provision  of  the  CJonstitution,  or,  in  other 
words,  because  the  legislature  exceeded  its 
constitutional  power  in  its  enactment.  "The 
reasonable  enjoyment  of  one's  real  estate," 
says  Mr.  Tiedeman,  "is  certainly  a  vested 
right,  which  cannot  be  interfered  with  or 
limited  arbitrarily.  The  constitutional 
guaranty  of  protection  for  all  private  prop- 
erty extends  equally  to  the  enjoyment  and 
the  possession  of  lands.  An  arbitrary  inter- 
ference by  the  government,  or  by  its  author- 
ity, with  the  reasonable  enjoyment  of  private 
lands,  is  a  taking  of  private  property  with- 
out diie  process  of  law,  which  is  inhibited  by 
the  Constitutions.  But  it  is  not  every  use 
which  comes  within  this  constitutional  pro- 
tection. One  has  a  vested  right  to  only  a 
reasonable  use  of  one's  lands.  It  is  not  dif- 
ficult to  find  the  rule  which  determfnes  the 
limitations  upon  the  lawful  ways  or  manner 
of  using  lands.  It  is  the  rule  which  furnish- 
es the  solution  of  every  problem  in  the  law 
of  police  power,  and  which  is  comprehended 
in  the  legal  maxim.  Sic  utere  tuo  ut  alienum 
non  lasdas**  Ticdeman,  Pol.  Power,  p.  423.  Ac- 
cording to  this  maxim,  everyone  must  so  use 
his  own  property  as  not  to  injure  the  rights 
of  others.  Subject  to  this  qualification, 
every  person  has  the  right  to  exercise  com- 
plete control  over  his  own  land,  to  the  exclu- 
sion of  all  others,  and  this  right  has  been  rec- 
ognized from  the  earliest  times  by  the  courts. 
1  Wood,  Nuisances,  3d  ed.  127.  Upon  the 
common-law  maxim  above  quoted  rests,  as 
we  have  seen,  what  is  termed  the  "police  pow- 
er of  the  state,"  which,  in  its  broadest  accep- 
tation, means  the  general  power  of  the  state 
to  preserve  and  promote  the  public  welfare, 
even  at  the  expense  of  private  rights.  18 
Am.  &  Eng.  Enc'.  Law,  pp.  740,  741.  It  has 
often  been  said  that  it  is  difficult,  if  not  im- 
possible, to  give  an  exact  and  satisfactory 
definition  of  "police  power;"  but  it  is  said 
by  an  eminent  text  writer  that  this  power, 
"like  that  of  taxation,  pervades  every  de- 
partment of  business,  and  reaches  to 
every  interest  and  every  subject  of 
profit  or  enjoyment."  Cooley,  Const. 
Lim.  5th  ed.  p.  706.  In  the  exercise 
of  police  power  the  legislature  may,  to  a  rea- 
sonable extent,  and  with  due  regard  to  the 
public  welfare,  prohibit  or  regulate  the  use 
of  private  property;  but  any  provision  or 
regulation  of  the  use  and  enjoyment  of  land 
by  the  owner  which  is  not  limited  to  the  pre- 
vention of  nuisances  is  opposed  to  constitu- 
tional principles,  and  the  power  of  the  legis- 
lature to  prohibit  nuisances  is  confined  to  the 
prohibition  or  regulation  of  such  acts  as  vio- 
late or  materially  interfere  with  the  rights  of 
others.  Tiedeman,  Pol.  Power,  p.  426.  See 
also  2  Wood,  Nuisances,  3d  ed.  p.  1098. 

The  respondent,  as  we  have  stated,  bases 
her  claim  to  an  injunction  upon  the  allega- 
tion in  her  complaint  that  the  light  has  been 
cut  off  from  her  windows,  and  her  house 
made  less  rentable,  and  consequently  dam- 
aged, by  the  erection  of  the  fence  by  the  ap- 
pellant. But  neither  nor  both  of  these  effects 
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upon  her  property  constitutes  a  cause  of  ac- 
tion in  her  favor  unless  they  are  the  result 
of  an  unreasonable,  and  therefore  unlawful, 
use  by  the  appellant  of  his  own  premises. 
1  Wood,  Nuisances,  3d  ed.  pp.  2,  3.  At  com- 
mon law^  a  man  has  a  right  to  build  a  fence 
or  other  structure  on  his  own  land  as  high 
as  he  pleases,  although  he  thereby  complete- 
ly obstructs  his  neighbors'  light  and  air,  and 
the  motive  by  which  he  is  actuated  is  imma- 
terial. Rideout  v.  Knox,  148  Mass.  368,  2 
L.  R.  A.  81,  19  N.  E.  390;  Mahan  v.  Broicn, 
13  Wend.  261,  28  Am.  Dec.  461 ;  Letts  v. 
KesHlcr,  54  Ohio  St.  73,  40  L.  R.  A.  177,  42 
N.  E.  765;  Frazier  v.  Brown,  12  Ohio  St. 
204;  Falloon  v.  Schilling,  29  Kan.  292,  44 
Am.  Rep.  642;  Chatfield  v.  WiUton,  28  Vt. 
49;  Lord  v.  LoMgdon,  91  Me.  221,  39  Atl. 
652;  Phelpa  v.  Noiolen,  72  N.  Y.  39,  28  Am. 
Rep.  93 ;  2  Washb.  Real  Prop.  5th  ed.  p.  362. 
The  only  exception  to  this  rule  of  law  is 
found  in  cases  where  one  has  acquired,  by 
long  user,  a  right,  in  the  nature  of  an  ease- 
ment, to  have  light  pass  to  his  windows 
across  the  land  of  his  neighbor.  But  in  the 
United  States  the  courts  have,  with  very  few 
exceptions,  repudiated  the  doctrine  of  an- 
cient lights,  as  recognized  in  England,  .is 
"unsound  in  principle,  and  unsuited  to  the 
habits  and  rapid  growth  of  the  country." 
1  Wood,  Nuisances,  §  150,  p.  196;  6  Am.  & 
Eng.  Enc.  Law,  p.  152;  Tiedeman,  Real  Prop. 
Enlarged  ed.  §  613 ;  Cooley,  Torts,  2d  ed.  pp. 
832,  833;  Parker  v.  Foote,  19  Wend.  309; 
Piei-re  v.  Femald,  26  Me.  436,  46  Am.  Dec. 
573;  Guest  v.  Reynolds,  68  111.  478,  18  Am. 
Rep.  570 ;  Lapere  v.  Luokey,  23  Kan.  534,  33 
Am.  Rep.  196.  An  easement  of  light  and 
air  can  be  acquired  in  this  country  only  by 
grant,  either  expressed  or  implied,  and  no 
such  grant  is  claimed  hj  the  respondent  in 
this  case.  Whatever  right,  therefore,  she 
may  have  to  an  injunction,  is  derived  solely 
from  the  statute,  and  not  from  the  common 
law ;  and,  in  order  to  ascertain  such  right, — 
it  is  necessary  to  determine  the  meaning 
and  validity  of  the  statute.  The  langua^ 
employed  by  the  legislature  is  suf&cientiy 
comprehensive  to  authorize  an  injunction 
against  the  erection  by  a  landowner  of  a 
dwelling  house  or  a  business  block  on  his  own 
land,  providing  his  motive  in  so  doing  is 
malevolent.  If  it  was  the  intention  of  the 
legislature  to  prohibit  the  erection  of  such 
structures,  we  are  clearly  of  the  opinion  that 
the  statute  is,  to  that  extent,  at  least,  uncon- 
stitutional; for  the  reason  that  to  prohibit 
such  a  use  of  real  estate  would,  in  effect,  de- 
prive the  owner  of  his  property  without  due 
process  of  law  and  compensation.  But,  in- 
asmuch as  it  must  have  been  well  known  to 
the  legislature  that  useful  and  valuable 
structures,  such  as  houses,  are  rarely  or 
never  erected  merely  to  annoy  or  injure  an 
adjoining  owner,  we  feel  justified  in  holding 
that  it  was  not  the  intention  to  prohibit  the 
erection  of  such  structures  as  really  enhance 
the  value,  usefulness,  or  enjoyment  of  land, 
but  such  only  as  are  primarily  or  solely  in- 
tended to  injure  or  annoy  an  adjoining  own- 
er, and  which  serve  no  really  useful  and  rea- 
sonable purpose.     It  is  well  settled  that  it 


IQOO. 


Eabasee  y.  Peier. 


849 


M  the  duty  of  the  courts  to  so  ooiiatrue  a 
statute,  if  practicable,  as  to  give  it  force  and 
^nUdity,  rather  than  to  render  it  inoperative 
or  void.  Cooley,  Ckinst.  Lim.  5th  ed.  pp.  220, 
222.  And  we  think  the  construction  we  have 
placed  upon  this  section  is  not  inconsistent 
with  its  language,  and  is  such  as  brings  it 
within  the  power  of  the  legislature,  and,  as 
thus  construed,  the  statute  is  constitutional. 
The  constitutionality  of  a  statute  of  Mas- 
sachusetts providing  that  "any  fence  or  oth- 
er structure  in  the  nature  of  a  fence  unnec- 
essarily exceeding  6  feet  in  height,  malicious- 
ly erected  or  maintained  for  the  purpose  of 
annoying  the  owners  or  occupants  of  adjoin- 
ing property,  shall  be  deemed  a  private  nui- 
sance" (Stat.  18S7,  chap.  348,  §  1)  was 
called  in  question  in  Rideout  v.  Knox,  148 
Mass.  368,  2  L.  R.  A.  81,  19  N.  £.  390;  and 
the  act  was  held  constitutional,  for  the  rea- 
«>Q,  as  stated  by  the  court,  that  it  simply 
restrained  a  noxious  use  of  the  owner's  prem- 
ises, and,  although  the  use  was  not  directly 
injurious  to  the  public  at  large,  there  was  a 
public  interest  to  restrain  this  kind  of  ag- 
gressive nuisance  of  one  neighbor  by  anoth- 
er, and  to  mark  a  definite  limit  beyond  which 
it  is  not  lawful  to  go.  In  that  case  it  was 
also  held  that,  in  order  to  maintain  an  action 
under  the  statute,  it  must  be  shown  that  the 
fence  was  erected  or  maintained  from  an  ac- 
tually malevolent  motive,  as  distinguished 
from  mere  technical  malice,  and  that  it  is 
not  enough  to  satisfy  the  words  of  the  stat- 
ute that  malevolence  was  one  of  the  motives, 
but  that  malevolence  must  be  the  dominant 
motive,  and  motive  without  which  the  fence 
would  not  have  been  built  or  maintained.  In 
Lord  V.  Langdon,  91  Me.  221,  39  Atl.  552, 
which  was  a  case  involving  the  construction 
of  a  statute  substantially  like  that  of  Massa- 
cbusetta,  the  supreme  court  of  Maine  ap- 
proved and  applied  the  doctrine  announced 
in  Rideout  v.  Knox,  and  accordingly  held 
that  the  gist  of  the  action  consists  in  the  fact 
that  the  structure  is  maliciously  kept  and 
maintained,  and  that,  to  entitle  the  plaintiff 
to  recover,  it  must  be  shown  that  malevo- 
lence was  the  dominant  motive,  and  without 
which  the  fence  would  not  have  been  built  or 
maintained.  The  Massachusetts  statute  was 
again  held  constitutional  in  the  case  of 
Smith  v.  Morse,  148  Mass.  407,  19  N.  E.  393 ; 
bat  the  court  there  decided  that,  notwith- 
standing the  use  of  the  word  "nuisance,"  the 
statute  did  not  create  an  easement  in  favor  of 
the  plaintiff's  land,  but  only  made  it  unlaw- 
ful to  do  maliciously  what  the  defendant 
still  had  a  right  to  do  from  other  motives. 
And  the  same  thing  may  properly  be  said  as 
to  the  scope  and  intention  of  our  statute.  In 
Connecticut  there  is  a  statute  providing  that 
"an  injunction  may  be  granted  against  the 
malicious  erection  by  an  owner  or  lessee  of 
land  of  any  structure  upon  it,  intended  to 
annoy  or  injure  any  proprietor  of  adjacent 
land  in  respect  to  his  use  or  disposition  of 
the  same."  Revision  1875,  p.  477,  §  4.  This 
statute,  it  will  be  observed,  is  in  substance 
similar  to  the  first  provision  of  our  statute, 
and  it  has  been  construed  by  the  supreme 
court  of  that  state  in  at  least  two  cases.  In 
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Harbison  v.  White,  46  Conn.  106,  the  peti- 
tioner sought  the  abatement  of  a  structure 
erected  of  rough  boards  at  a  distance  of  lit- 
tle more  than  3  feet  from  his  block  of  houses, 
and  which  was  18  feet  high,  and  of  a  nature 
to  exclude  the  light  and  air,  to  a  great  ex- 
tent, from  the  basement,  lower  story,  and 
one  half  of  the  second  story  of  the  block,  on 
the  ground  that  it  was  erected  maliciously 
and  with  intent  to  injure  and  annoy  the  peti- 
tioner, as  an  adjoining  proprietor  of  land; 
and,  it  appearing  to  the  court  that  it  was  in 
fact  maliciously  erected  and  was  injurious 
to  the  petitioner,  a  mandatory  injunction 
was  sustained  against  its  continuance,  not- 
withstanding the  fact  that  it  served  to  screen 
the  defendant's  premises  from  observation. 
Upon  the  question  of  motive  the  court  said: 
''The  finding  is  that  malice  prompted  the 
erection  of  the  structure  in  question.  That 
it  protected  from  observation  must  be  regard- 
ed as  ah  incident.  The  statute  concerns  it- 
self wholly  with  the  motive;  therefore  it  in- 
quires for  that;  that  found  to  be  malicious, 
the  statute  disregards  the  incident,  and  puts 
an  immediate  end  to  the  ^^Tong  by  injunc- 
tion." In  that  case,  however,  nothing  was 
said,  except  in  a  very  general  way,  as  to  the 
quality  or  quantum  of  malice  necessary  to  be 
shown  in  order  to  maintain  an  action  under 
the  statute;  but  in  the  subsequent  and  well- 
considered  case  of  Gallagher  v.  Dodge,  48 
Conn.  387,  the  court  held  that  the  "malicious 
intent  must  be  so  predominating  as  a  motive 
as  to  give  character  to  the  structure,"  and  that 
'"it  must  be  so  manifest  and  positive  that  the 
real  usefulness  of  the  structure  will  be  as 
manifestly  subordinate  and  incidental."  As 
to  the  proof  of  motive,  the  court  was  of  the 
opinion  that  the  question  whether  the  struc- 
ture was  maliciously  erected  is  to  be  deter- 
mined by  its  character,  location,  and  use, 
rather  than  by  an  inquiry  into  the  actual 
state  of  mind  of  the  pejson  erecting  it.  Up- 
on this  point  the  learned  court  observed: 
'*'.  .  .  We  think  no  rule  can  be  laid  down 
that  is  on  the  whole  more  easy  of  applica- 
tion, and  more  likely  to  be  correct  in  its  ap- 
plication, than  that  the  structure  intended 
by  the  statute  must  be  one  which,  from  its 
character  or  location  or  use,  must  strike  an 
ordinary  beholder  as  manifestly  erected  with 
the  leading  purpose  to  annoy  the  adjoining 
owner  or  occupant  in  his  use  of  his  premis- 
es." Although  we  concede  that  this  rule  will 
generally  be  more  correct  in  its  application 
than  any  other  general  rule  that  could  be 
laid  down,  it  is  apparent  that  it  cannot  be 
relied  on  in  all  cases,  to  the  exclusion  of 
other  legitimate  evidence.  The  fence  in 
question  in  this  case  is  much  higher  than 
boundary  fences  usually  are  in  cities,  but  it 
would  be  very  difficult  for  us  to  say  that  an 
ordinary  observer  would,  from  its  appear- 
ance or  character  or  location,  conclude  that 
it  was  manifestly  erected,  for  the  leading 
purpose,  to  spite  and  annoy  the  respondent ; 
and  yet  we  are  clearly  of  the  opinion,  from 
all  the  evidence  in  the  record,  including  the 
character  and  location  of  the  fence,  that 
malevolence  was  the  dominating  motive  in  its 
erection.    It  is  true  that  the  appellant,  as  a 
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witneBs  in  his  own  behalf  at  the  trial,  testi- 
fied that  he  built  the  fence  to  keep  out  chil- 
dren and  chickens,  and  to  support  his  vines 
and  roses^  and  not  for  the  purpose  of  annoy- 
ing or  spiting  the  respondent.  But  he  vir- 
tually admitted  on  croes-examination  that  a 
fence  as  high  as  the  former  one — 6  feet — 
would  have  served  as  well  for  such  purposes, 
and  that  he  would  not  have  built  the  fence  as 
high  as  he  did,  if  the  respondent  had  helped 
him  build  a  division  fence,  "as  she  should," 
and  put  an  eaves  trough  or  gutter  on  the 
roof  of  her  house. 
The  judgment  and  decree  wre  affirmed. 

Dunbar,  J.,  concurs. 

Reavis,  J.,  concurring: 

I  concur  in  the  conclusion  viewing  the 
statute  as  meaning  to  confine  the  power  to 
interfere  where  the  motive  is  malevolent  in 
the  construction  of  the  structure;  and  I 
think  that  malevolence  must  clearly  appear 
as  the  dominating  impulse,  to  make  a  case 
within  the  statute. 


Re  Estate  of  John  ROHRER,  Deceased. 


Joseph  ROHRER,  Appt., 

17. 

Theresa  MULLER,  Respt. 


( 


Wash ) 


Aa  aAda'vtt  in  a,  leoral  proceed tns,  ac- 
knowledging paternity  of  an  illegitimate  child, 
is  sufficient  to  satisfy  a  statute  providing 
that  such  a  child  shall  be  considered  heir  to 
the  person  who  shall  in  writing,  signed  in 
the  presence  of  witnesses,  have  acknowledged 
himself  to  be  its  father ;  and  it  is  not  neces- 
sary that  the  writing  should  have  been  made 
expressly  for  the  purpose  of  admitting  the 
child  to  heirship. 

(February  8,  1900.) 

APPEAL  by  contestant  from  an  order  of 
the  Superior  Court  for  Spokane  County 
granting  letters  of  administration  upon  the 
estate  of  John  Rohrer,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Adolph  Mnnter  for  appellant. 

Mr.  John  H.  Roohe,  for  respondent: 

If  the  fact  of  paternity  can  be  proved  in 
the  manner  required  by  the  statute,  that  is 
sufficient  to  place  a  child  on  equality  in  law 
with  the  legitimate. 

Magee'a  Estate,  63  Cal.  414;  Brock  v. 
State  ex  rel.  Johnson,  85  Ind.  397 ;  Re  Jes- 
sup,  81  Oal.  435,  6  L.  R.  A.  594,  21  Pac.  976, 
22  Pac.  742,  1028;  Crane  v.  Crane,  31  Iowa, 
296;  Blythe  v.  Ayres,  96  Cal.  532,  19  L.  R. 
A.  40,  31  Pac.  915;  Remy  v.  Municipality 
No,  TtDO,  11  La.  Ann.  159. 

Note. — As  to  recognition  of  illegitimate 
child,  see  Re  Jessup  (Cal.)  6  L.  R.  A.  694 ; 
Blythe  v.  Ayres  (Cal.)  19  L.  R.  A.  40;  Van 
Horn  V.  Van  Horn  (Iowa)  45  L.  R.  A.  93 ;  and 
Johnstone  v.  Taliaferro  (Ga.)  45  L.  R.  A. 
96.  ' 

60  L.  R.  A. 


In  cases  of  this  kind,  the  only  strictneBS 
required  is  in  proof  of  paternity. 

Re  Jessup,  81  CaJ.  435,  6  L.  K  A.  594,  21 
Pac.  976,  22  Pac.  742,  1028;  Blythe  v.  Ayres, 
96  Cal.  532,  19  L.  R.  A.  40,  31  Pac.  916;  Be 
Gorkow,  20  Wash.  563^  66  Pac.  385. 

Dvnbar,  J.,  delivered  the  opinion  of  the 
court: 

John  Rohrer  died  intestate  in  the  county 
of  Spokane  on  the  1st  day  of  May,  1899;  be- 
ing then  a  resident  of  said  county,  and  leav- 
ing   nroperty    therein.     Respondent   herein 
filed  her  application  to  be  appointed  admin- 
istratrix, setting  out  in  said  petition  that 
she  was  the  daughter  and  the  only  child  of 
the  deceased,  and  that  she  was  a  married 
woman  and  of  age.    The  appellant,  Joseph 
Rohrer,  a  brother  of  the  deceased,  filed  his 
application  to  be  appointed  administrator; 
setting  out  that  the  deceased  was  an  unmar- 
ried man,  and  had  never  been  married,  and 
that  he  left  no  other  brother  or  sister  in  the 
state  of  Washington.     He  also  filed  objec- 
tions to   the   allowance  of   the   petition   of 
Theresa  Muller  on   the  grounds   aforesaid. 
At  the  hearing  of  the  case  the  appellant  tes- 
tified that  the  deceased  was  never  married, 
but  that  he  believed  Theresa  Muller  was  the 
daughter  of  the  deceased.    Respondent  tes- 
tified that  she  was  the  daughter  of  the  de- 
ceased, and  that  since  1885.  and  up  to  the 
time  of  her  marriage,  she  had  resided  almost 
continuously  with  her  father  in  the  city  of 
Spokane.     Respondent  offered  in  evidence  a 
complaint  signed  and  sworn  to  by  the  de^ 
ceased  in  November,  1887,  in  a  case  brought 
by  the  deceased  against  one  Frank  Hurliman 
for  the  seduction  of  Theresa  Muller.  then 
seventeen  vears  old,  in  which  complaint  it 
was  alleged  that  the  said  Theresa  Muller  waa 
the  daughter  of  the  said  John  Rohrer.    The 
testimony    showed    that    the  deceased  had 
signed  the  said  complaint  in  the  presence  of 
witnesses.    An  affidavit  was  also  introduced 
in  the  same  case  where  an  attachment  was 
sought,  in  which  it  was  alleged  that  the  re- 
spondent was  the  daughter  of  the  said  John 
Rohrer.    Upon  the  conclusion  of  the  testi- 
mony the  court  found  that  the  deceased  had 
acknowledged  the  respondent  to  be  his  daugh- 
ter, by  written  affidavits  signed  in  the  pres- 
ence of  a  notary  and  the  husband  of  the  re< 
spondent,  and  that  she  was  entitled  to  let- 
ters of  administration;  and  the  petition  of 
respondent  was  granted,  and  that  of  appel- 
lant denied.     From  this  order  and  judgment 
Joseph  Rohrer  appeals  to  this  court,  and  as- 
signs as  error  the  admitting  in  evidence  of 
the  complaint  in  the  case  of  Rohrer  against 
Hurliman,  and  in  admitting  in  evidence  the 
affidavit  in  the  same  case,  and  the  conclusion 
of  the  court  tliat  the  deceased  had  acknowl- 
edged the  respondent  to  be  his  daughter,  by 
instruments  in  writing  subscribed  by  him  in 
the  presence  of  witnesses. 

Section  4624.  1  Ballinger's  Anno.  Codes  & 
Statutes  provides  that  every  illegitimate 
child  shall  be  considered  as  an  heir  to  the 
person  who  shall,  in  writing  signed  in  the 
presence  of  competent  witnesses,  have  ac- 
knowledged himself  to  be  the  father  of  suck 
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child.  It  is  contended  that  this  acknowledg- 
ment in  writing  must  be  made  for  the  pur- 
pose on  the  part  of  the  parent  of  admitting 
the  illegitimate  child  to  heirship,  and  that 
a  collateral  acknowledgment  in  writing  of 
this  kind  does  not  comply  with  the  require- 
ments of  the  statute.  We  do  not  think  such 
a  construction  can  be  placed  upon  the  stat- 
ute. The  object  of  the  legislature  undoubt- 
edly was  the  protection  of  the  illegitimate 
child,  to  enable  it  to  inherit  its  father's  es- 
tate whenever  there  was  proof  of  its  pater- 
nity, and,  to  make  certain  that  which  would 
be  difficult  to  determine  by  any  other  testi- 
mony, the  law  prescribes  thfs  character  of 
proof;  and  we  cannot  think  that  the  desire 
of  the  father,  in  making  such  a  statement, 
that  the  child  should  inherit,  his  estate,  is 
the  controlling  idea  of  the  statute.  It 
might  be  that  the  father  would  desire  to  rec- 
ognize his  child  for  many  other  reasons,  and, 
if  such  recognition  were  made  for  any  rea- 
son, it  ought  to  be  sufficient  to  enable  the 
child  to  heir  the  estate,  and  to  place  it,  so 
far  as  the  estate  is  concerned,  on  an  equal- 
ity in  law  with  the  legitimate  children. 
This  question  has  really  been  decided  in  Re 
Qorkow,  20  Wash.  563,  56  Pac.  385,  where 
the  case  of  Blythe  r.  Ayres,  96  Cal.  532,  19 
L  R.  A.  40,  31  Pac.  915,  was  quoted  with  ap- 


proval. It  is  thought  by  appellant  that 
these  cases  can  be  distinguished  from  the 
case  at  bar,  but  we  think  tJey  are  exactly  in 
point;  and  the  question  raised  by  the  appel- 
lant here  as  to  the  formality  of  the  acknowl- 
edgment and  the  intention  of  the  parent  is 
especially  noticed  by  the  court  in  Blythe  v. 
Ayres,  96  Cal.  532,  19  L.  R.  A.  40,  31  Pac. 
915,  in  the  following  language:  "I  also 
think  it  a  wholly  unauthorized  construction 
of  the  statute  to  hold  that  the  acts  of  rec- 
ognition, acknowledgment,  etc.,  necessary  to 
legitimize  a  natural  child,  should  be  per- 
formed with  the  express  intention  on  the 
part  of  the  father  of  accomplishing  that  ob- 
ject. If  the  acts  are  in  themselves  such  as 
the  statute  prescribes,  I  think  they  confer 
legitimacy,  without  any  reference  to  the  in- 
tent with  which  they  are  performed."  In 
the  case  at  bar  the  undisputed  testimony 
shows  that  the  respondent  is  actually  the 
daughter  of  the  deceased.  The  appellant 
himself  testifies  that  he  believes  ^e  is.  The 
requirements  of  the  statute  have  been  met, 
and  the  judgment  of  the  court  was  correct. 
Affirmed. 

Gordon, .  Ch.    J.,    and    Fnllerton    and 
Beavis,  JJ.,  concur. 


SOUTH  DAKOTA  SUPREME  COURT. 


BON  HOMME  COUNTY,  Appt., 

V. 

Friedrich    BERNDT,    and    His    Guardian, 

Respta. 

A  itatvte  provldtnar  tliat  tlie  estates  of 
taaaae    persons    ywlko    have    no    heirs 

within  the  United  States  dependent  upon 
their  estates  for  support  shall  be  chargeable 
with  the  expense  incurred  by  any  county  for 
the  treatment  and  maintenance  of  such  In- 
nne  persons  in  a  hospital  for  the  insane,  but 
not  imposing  such  liability  upon  the  estates 
of  those  who  have  heirs  in  the  United  Slates 
dependent  on  such  estates  for  support,  does 
not  violate  constitutional  provisions  against 
prlTste  or  special  laws  or  laws  granting  to 
any  eltlsen  or  class  of  citizens  privileges  or 
Immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens. 

(June  20,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Bon  Homme  Coun- 
ty in  favor  of  defendants  in  a  proceeding  to 
noover  for  the  care  of  defendant  Friedrich 

NofT«. — As  to  liability  to  pay  for  support  of 
RlaUTe,  see  Albany  v.  McNamara  (N.  Y.)  6  L. 
It  A.  212;  Rowell  v.  Vershlre  (Vt.)  8  L.  R.  A. 
706;  McCo3k  County  v.  Kammoss  (S.  D.)  31 
Ifc  R.  A.  461 ;  and  People  use  of  Peoria  County 
t.  HUI  (III.)  86  L.  R.  A.  634. 

As  to  liability  of  estate  to  reimburse  county 
lor  tapport  of  person  aa  a  pauper,  see  McNairy 
CNaty  V.  McColn  (Tenn.)  41  L.  R.  A.  862. 


while  an  inmate  of  a  hospital  for  the  insane. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  T.  Williams,  for  appellant: 

Upon  being  adjudged  incompetent,  Fried- 
rich Berndt  was  entitled  to  have  his  prop- 
erty devoted  to  his  comfort  and  mainte- 
nance; and  upon  heing  appointed  his  guar- 
dian, it  was  the  duty  of  Theodore  Berndt  to 
apply  the  property  of  his  ward  to  his  main- 
tenance and  support. 

Comp.  Laws,  IS  6002,  6003. 

If  he  should  neglect  to  do  so,  a  stranger 
may  supply  the  wants  of  the  lunatic,  and 
have  the  same  made  a  charge  against  his  es- 
tate in  the  hands  of  the  guardian. 

Woerner,  American  Law  of  Guardianship, 
§  138,  p.  463;  Creagh  v.  Tunatall,  98  Ala. 
249,  12  So.  713. 

A  privilege  is  a  right.  The  proviso  in  the 
law  of  1895  does  not  grant  any  right  to  any 
citizen  or  class  of  citizens. 

An  immunity  is  an  exemption  from  the 
same  duty  which  the  law  requires  other  citi- 
zens to  perform. 

1  Bouvier,  Law  Diet.  684. 

No  special  privilege  or  immunity  being 
granted  to  an  individual,  and  no  immunity 
being  granted  to  any  citizen  or  class  of  citi- 
zens, hy  the  terms  of  the  proviso  in  §  1  of  the 
law  of  1895,  which  upon  the  same  terms 
would  not  belong  to  all  citizens,  such  proviso 
is  not  obnoxious  to  any  inhlbiticm  of  consti- 
tutional law,  and  is  therefore  a  valid  provi- 
Bioa  of  the  statute. 
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For  fain  v.  Smith,  114  Cal.  494,  46  Pac 
^81. 

The  meaning  of  the  act  is  clear,  and  in  no 
"way  involved  in  doubt  or  obscurity;  nor  is 
it  uncertain  or  ambiguous.  Hence,  the  in- 
tention of  the  legislature  must  be  deter- 
mined from  the  act  itself,  as  illustrated  by 
the  legislative  history  of  the  state  on  this 
subject,  and  resort  cannot  be  had  to  the  title 
to  restrict  a  positive  provision  in  the  body 
of  the  act. 

Cohn  V.  People,  149  111.  486,  23  L.  R.  A. 
«21,   37  N.  E.  60. 

Where  part  of  a  statute  is  unconstitution- 
al, the  remainder  will  not  be  so  declared  if  tlie 
two  are  distinct  and  separable,  so  that  the 
latter  may  stand  though  the  former  becomes 
•of  no  effect. 

Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454;  Cooley,  Const.  Lim.  5th 
•ed.  p.  211 ;  People  ex  rel.  Fowler  v.  Bull,  40 
N.  Y.  67,  7  Am.  Rep.  302;  Bailey  v.  State, 
50  Neb.  855,  47  N.  W.  208;  Wadatoorth  v. 
Union  P.  R.  Co.  18  Colo.  600,  23  L.  R.  A. 
•812,  33  Pac.  515;  McPherson  v.  Blacker,  92 
Mich.  377,  16  L.  R.  A.  475,  52  N.  W.  469. 

Messrs.  Elliott  A  Stilwill  for  respond- 
•ents. 

Corson,  J.,  delivered  the  opinion  of  the 
-court : 

This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint.  It  is  al- 
leged in  the  complaint  M,hat  the  defendant 
Friedrich  Bemdt  is  an  insane  person,  mental- 
ly incompetent  to  manage  his  property,  and 
lias  been  such  since  the  16th  day  oi  January, 
1889;  that  on  the  22d  day  of  January,  1889, 
the  defendant  Theodore  Berndt  was  duly  ap- 
pointed guardian  of  the  person  and  estate 
-of  the  defendant  Friedrich  Bemdt;  that  on 
the  16th  day  of  January,  1889,  defendant 
Friedrich  Bemdt  was,  and  ever  since  has 
l>een,  and  now  is,  an  unmarried  person,  and 
has  no  children  or  heirs  within  the  United 
States  dependent  upon  his  estate  for  sup- 
port; that  on  the  21st  day  of  May,  1889, 
said  Friedrich  Berndt  was,  at  the  request  of 
his  guardian,  the  above-named  defendant 
Theodore  Berndt,  duly  ordered  to  be  taken  to 
the  hospital  for  the  insane  at  Yankton, 
where  he  has  ever  since  been,  and  now  is,  an 
inmate,  receiving  treatment  and  mainte- 
nance therein;  that  on  the  last-mentioned 
date  said  Friedrich  Bemdt  had  and  owned 
property  in  Bon  Homme  county,  in  this 
state,  consisting  of  480  acres  of  farm  land, 
of  which  he  has  ever  since  been,  and  now  is, 
the  owner  in  fee,  and  that  said  estate  is  un- 
encumbered and  is  worth  the  sum  of  $7,000 ; 
that  the  plaintiff  coimty  has  paid  out  for  and 
on  account  of  the  defendant  Friedrich 
Berndt,  at  the  request  of  his  guardian  above 
named,  for  his  care,  treatment,  and  support 
in  tlic  hospital  for  the  insane  since  the  1st 
day  of  July,  1891,  the  sum  of  $1,568;  that 
on  the  28th  day  of  January,  1898,  the  board 
of  coimty  commissioners  of  the  plaintiff 
county  instructed  its  coimty  auditor  to  pre- 
Rent  to  the  defendant  Theodore  Berndt,  guar- 
dian as  aforesaid,  a  bill  for  the  amount  so 
incurred  and  paid  out  by  the  plaintiff  for 
ZO  L.  R.  A. 


the  treatment  and  maintenance  of  the  said 
Friedrich  Bemdt  at  said  hospital  for  the  in- 
sane, and  demand  payment  of  such  sum; 
that  afterwards  said  county  presented  to 
said  Theodore  Berndt,  as  guardian,  a  duly- 
verified  bill  for  the  amount  so  paid  out  and 
expended  by  this  plaintiff,  which  said  bill 
said  defendant  then  and  there  refused  to 
pay,  wherefore  this  plaintiff  demands  judg- 
ment against  said  Friedrich  Berndt  and 
Theodore  Berndt,  as  guardian,  for  the  said 
sum,  with  interest  at  7  per  cent  from  Janu- 
ary 1,  1899,  and  that  said  Theodore  Berndt 
pay  to  the  plaintiff,  out  of  the  property, 
moneys,  and  credits  in  his  hands  as  guar- 
dian, the  said  sum,  with  interest,  besides  the 
costs  and  disbursements  of  this  action.  To 
this  complaint  the  defendants  interposed  a 
demurrer  upon  the  ground,  among  others, 
"that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendants,  or  either  of  them." 

Counsel  for  the  appellant  contends  that 
under  the  provisions  of  an  act  entitled  "An 
Act  Providing  for  the  Reimbursement  of 
Counties  for  the  Expense  of  Maintenance  of 
Insane  Persons  in  Certain  Cases,"  approved 
March  11,  1895  (being  Laws  1895,  chap.  98) , 
the  plaintiff  is  entitled  to  maintain  this  ac- 
tion. Section  1  of  that  act  reads  as  fol- 
lows :  "The  amount  incurred  by  any  county 
of  this  state  for  treatment  and  maintenance 
of  any  insane  person  in  the  hospital  for  the 
insane  shall  be  a  charge  against  the  estate 
of  such  insane  person :  provided,  that  the  in- 
sane person  has  no  heirs  within  the  United 
Stetes  dependent  on  said  estate  for  support, 
and  that  no  real  property  shall  be  sold  dur- 
ing the  life  of  the  insane  person;  and  fur- 
ther provided,  that  no  personal  property 
shall  be  sold  under  five  years  from  the  date 
of  the  sending  of  such  insane  person  to  the 
asylum,  unless  by  order  of  the  court  upon 
the  death  of  the  insane  person  or  when  such 
property  is  liable  to  deteriorate  in  value  dur- 
ing the  time  above  specified,  and  when  sold 
as  above  the  county  judge  shall  safely  in- 
vest the  proceeds  thereof  for  the  benefit  of 
the  insane  person."  The  facts  as  alleged  in 
the  complaint  bring  this  case  clearly  within 
the  provisions  of  the  act,  and  this  seems  not 
to  be  controverted  by  counsel  for  the  re- 
spondents, but  they  insist  that  the  act  is  un- 
constitutional, for  the  reason  that  it  does 
not  make  the  estates  of  all  insane  persona 
liable,  but  only  in  exceptional  cases,  viz, 
those  named  in  the  proviso,  which  reads  as 
follows:  "Provided,  that  the  insane  person 
has  no  heirs  within  the  United  States  de- 
pendent on  said  estete  for  support." — ^and 
granting  immunity  to  every  other  insane 
person,  and  the  privilege  of  treatment,  ete., 
in  the  insane  asylum  free  of  expense,  as  pro- 
vided by  chapter  68,  Laws  1885  (being 
Comp.  Laws,  §  248).  They  insist  that  said 
proviso  is  in  conflict  with  §  23,  art.  3,  and 
§  18,  art.  6,  of  the  state  Constitution.  Sec- 
tion 23,  art.  3,  reads  as  follows:  "The  leg- 
islature is  prohibited  from  enacting  any  pri- 
vate or  special  laws  in  the  following  cases: 
.  .  .  (9)  Granting  to  an  individual,  as- 
^  sociation,  or  corporation  any  special  or  ex- 


im 


Bon  HOMME  County  v.  Bbrndt. 


858 


elusive  privilege,  immunity,  or  franchise 
whatever."  In  our  opinion,  the  act  of  1895 
is  not  a  private  or  special  law,  within  the 
iiieaning  of  that  section.  It  Is  a  general 
Uw,  in  terms  applicable  to  all  persons  with- 
in the  designated  class,  ins*.,  those  having  no 
heirs  within  the  United  States  dependent 
on  such  estate  for  support ;  and  it  does  not 
^ant  or  purport  to  grant  to  an  individual, 
asfiociation,  or  corporation  any  special  or  ex- 
clusive privilege,  immunity,  or  franchise. 
Section  18,  art.  6,  provides:  "No  law  shall 
be  passed  granting  to  any  citizen,  class  of 
citizens,  or  corporation,  privileges  or  inmiu- 
nities  which  upon  the  same  terms  shall  not 
«quaUy  belong  to  all  citizens  or  corpora- 
tions." The  act  of  1896  does  not  grant  or 
purport  to  grant  to  any  class  of  citizens  priv- 
ileges or  immunities  which,  upon  the  same 
terms,  do  not  equally  belong  to  all  citizens. 

It  is  certainly  competent  for  the  legisla- 
ture to  provide  that  certain  insane  persons, 
viz.  those  possessing  estates  with  no  heirs 
iiepending  upon  said  estates  for  support, 
should  be  responsible  for  the  expenses  in- 
curred in  their  care  and  treatment  at  the 
hospital  for  the  insane,  while  another  class 
of  insane  persons,  viz.  those  having  heirs  de- 
pendent upon  said  estates  for  support, 
should  be  relieved  from  that  liability.  This 
court  has  often  said  that  it  will  onlv  declare 
an  act  of  the  legislature  unconstitutional 
when  it  is  clearly  in  conflict  with  some  pro- 
vision of  the  state  or  national  Constitution. 
If  the  question  is  in  any  manner  doubtful, 
the  doubt  will  be  resolved  in  favor  of  the 
K^slative  action.  The  legislature,  in  the 
act  referred  to,  divides  insane  persons,  for 
the  purposes  of  the  act,  into  two  classes; 
and  it  provides  that  persons  belongin<];  to 
the  class  having  no  dependent  heirs  shall  be 
liable  for  their  support  at  the  hospital  for 
the  insane,  and  leaves  in  the  second  class 
insane  persons  having  dependent  heirs,  who 
are  not  made  so  liable.  It  will  be  observed 
that  all  persons  belonging  to  the  first  class 
are  made  liable.  No  discrimination  is  made 
43  to  any  person  in  that  class.  Mr.  Cooley, 
in  his  work  on  Constitutional  Limitations, 
>ay9:  "Laws  public  in  their  objects  may, 
unless  express  constitutional  provision  for- 
bids, be  either  general  or  local  in  their  ap- 
plication. They  may  embrace  many  sub- 
j(Hfts,  or  one,  and  they  may  extend  to  all 
<itizens,  or  be  confined  to  particular  classes, 
a«  minors  or  married  women,  bankers  or 
traders,  and  the  like.  The  authority  that 
lesislates  for  the  state  at  large  must  deter- 
mine whether  particular  rules  shall  extend 
to  the  whole  state  and  all  its  citizens,  or, 
on  the  other  hand,  to  a  subdivision  of  the 
«tate,  or  a  single  class  of  its  citizens,  only. 
'  .  .  If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these 
^-ti^es  is  that  they  be  general  in  their  applica- 
tion to  the  class  or. locality  to  which  they 
apply,  and  they  are  then  public  in  charac- 
ter; and  of  their  propriety  and  policy  the 
l^slature  must  judge."  Cooley,  Const. 
hm.  5th  ed.  pp.  482,  483  [^th  ed.]  479- 
481.  The  law  in  question,  therefore,  mak- 
ing BO  discrimination  in  favor  of  any  person 


within  the  class  designated,  is  clearly  within 
the  legislative  power.  The  legislature  is 
constantly  passing  acts  applicable  to  partic- 
ular classes  of  persons,  such  as  minors,  mar- 
ried women,  indigent  and  infirm  persons  hav- 
ing no  means  of  support,  and  insane  persons. 
Will  it  be  claimed  that  these  laws  are  uncon- 
stitutional because  all  of  the  citizens  of  the 
state  are  not  included,  or  because  the  classes 
are  subdivided  for  proper  reasons?  Can  it 
be  said  that  such  laws  grant  to  citizens,  or  a 
class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens?  We  apprehend 
not.  As  we  have  seen,  the  law  of  1895  makes 
all  insane  persons  having  no  heirs  dependent 
upon  their  estates  equally  liable  to  counties 
which  may  contribute  to  their  support  as  in- 
mates of  the  hospital  for  the  insane.  It  is 
true  that  it  does  not  make  all  insane  persons 
thus  provided  for  liable,  but  this  fact  consti- 
tutes no  objection  to  the  law  that  could  not 
be  made  to  the  law  providing  that  minors 
over  fourteen  may  nominate  their  owil  guar- 
dian, while  minors  under  that  age  are  denied 
that  privilege  (Comp.  Laws,  S  5984),  or  the 
law  providing  that  counties  shall  relieve  and 
support  all  poor  and  indigent  persons  when 
they  shall  stand  in  need  thereof,  while  all 
other  citizens  must  provide  for  their  own 
support.  Comp.  Laws,  §  2143.  Here  it  will 
be  noticed  that  the  class  of  indigent  persons, 
only,  is  provided  for,  while  other  citizens  are 
not  entitled  to  be  supported  at  the  expense 
of  the  county.  In  the  case  at  bar  it  might 
as  consistently  be  claimed  that  privileges 
and  immunities  were  granted  to  insane  per- 
sons not  granted  to  other  citizens  of  the 
state,  and  that  the  law  providing  for  their 
support  is  unconstitutional. 

It  is  hardly  necessary  to  pursue  this  dis- 
cussion further,  as  the  power  of  the  legisla- 
ture to  provide  laws  applicable  to  particular 
classes  of  citizens  is  too  well  established  to 
require  the  citation  of  authorities.  If  the 
law  had  provided  that  certain  insane  per- 
sons, not  having  heirs  dependent  upon  their 
estates  for  support,  should  be  liable,  while 
other  insane  persons  similarly  situated 
should  not  be  liable,  of  course  the  law  would 
be  objectionable,  as  conflicting  with  the  pro- 
visions of  the  Constitution,  as  there  would 
be  privileges  and  immunities  granted  to  cer- 
tain citizens  which  were  denied  to  others- 
similarly  situated.  But  in  this  act  the  dis- 
tinction between  the  two  classes  is  clearly 
and  wisely  drawn.  The  legislature  has  very 
properly  said  that  insane  persons  having  no 
heirs  within  the  United  States  dependent 
upon  their  estates  for  support  should  be  lia- 
ble to  reimburse  the  counties  for  moneys  ex- 
pended for  their  support  and  maintenance 
and,  it  is  said,  on  the  other  hand,  that  in- 
sane persons  having  heirs  dependent  upon 
their  estates  for  support  shall  not  be  liable. 
Such  a  law  is  clearly  within  the  legislative 
power.  We  are  unable  to  discover  any  pro- 
vision in  the  Constitution  that  inhibits  such 
legislation,  and  it  certainly  seems  just  and 
proper  that  a  single  man,  having  an  estate 
valued  at  $7,000,  should  be  required  to  reim- 
burse the  county  for  the  expenses  incurred 
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in  his  support  as  an  insane  patient,  while  it  i  opinion  that  the  learned  circuit  court  took 
might,  on  the  other  hand,  be  a  great  hard-  ■  an  erroneous  view  of  the  law  of  1S95,  and 
ship  to  require  one  having  a  wife  and  depend-  i  that  it  should  have  overruled  the  demurrer 
ent  children  to  so  contribute  to  his  suprort  i  to  the  complaint, 
in  his  unfortunate  condition.     We  are  of  the  |      27ie  order  of  the  Circuit  Court  is  reveratd. 


GEORGIA    SUPREME    COURT. 


W.  R.  CARTER,  Plff,  in  Err., 

V. 

SOUTHERN  RAILWAY  COMPANY. 


( 


Ga. 


) 


*A  person  vrlio,  liaTtiiar  In  cliarare>  *■ 
aoreiftt,  tbe  aroods  of  anotlier,  makes 
with  a  common  carrier  a  contract  to  ship 
such  goods,  In  which  the  agency  Is  not  dis- 
closed, may  maintain  an  action  in  his  own 
name  for  a  breach  of  such  contract. 

(June  5,  1900.) 


ERROR  to  the  Superior  Court  for  Telfair 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  breach  of  a  shipping  con- 
tract.   Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  E.  D.  Graliam  for  plaintiff  in  error. 
Messrs.  DeLacy  A  Bisliop  for  defendant 
in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Carter  sued  the  railroad  company  for  dam- 
ages resulting  from  the  breach  of  a  contract 
of  shipment  which  the  defendant  had  entered 
into  with  the  plaintiff.  On  the  trial  the 
plaintiff  introduced  in  evidence  a  receipt 
signed  by  an  agent  of  the  defendant,  of  which 
the  following  is  a  copy:  "Received  from  W. 
R.  Carter  the  following  articles  in  apparent 
good  order,  contents  and  value  unknown,  as 
per  coupon  attached,  to  be  transported  to  W. 
R.  Carter,  McRae,  Ga.,"— setting  forth  the 
articles  shipped.  The  plaintiff  testified  that 
the  distance  from  the  point  from  which  the 
goods  were  shipped  to  their  destination  was 
30  miles;  that  they  should  have  been  de- 
livered in  twenty-four  hours,  which  was  a 
reasonable  time ;  that  the  gOods  were  new, 
and  in  good  condition,  when  delivered  to  the 
defendant;  that  they  were  not  delivered  by 
it  at  the  point  to  which  they  were  shipped 
until  twenty-five  days  had  elapsed  from  the 
time  they  were  delivered  to  the  defendant; 
and  that'  when  delivered,  some  of  the  goods 
were  in  such  a  damaged  condition  that  they 
were  rendered  worthless,  and  all  of  them 
were  more  or  less  damaged.  Just  before 
leaving  the  witness  stand,  the  plaintiff 
stated:     "The  goods  belonged   to   my   wife, 

*Headnote  by  Cobb,  J. 


Note. — As  to  agent's  right  to  maintain  ac- 
tion on  contract  made  for  principal,  see  also 
Wolfe  V.  Missouri  P.  R.  Co.   (Mo.)   3  L.  R.  A. 
539. 
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Mary  Carter.  She  owned  them,  and  I  had 
the  goods  in  my  charge  as  her  agent."  There 
being  no  further  evidence  for  the  plaintiff, 
the  court,  upon  motion  of  defendant's  coun- 
sel, granted  a  nonsuit  on  the  ground  that 
the  goods  alleged  to  have  been. damaged  did 
not  belong  to  the  plaintiff,  but  to  his  wifr. 
To  this  judgment  the  plaintiff  excepted.  The 
question,  therefore,  presented  for  decision  is 
whether  or  not  the  plaintiff  could  maintain 
the  action  in  his  own  name.  It  is  an  ele- 
mentary principle  that  the  action  on  a  con- 
tract must  be  brought  in  the  name  of  the- 
party  in  whom  the  legal  interest  is  vested, 
and  that  the  legal  interest  in  a  contract  is- 
in  the  person  to  whom  the  promise  is  made, 
and  from  whom  the  consideration  passes. 
15  Enc.  PI.  &  Pr.  499,  500;  Civil  Code,  5 
4939.  In  the  present  case  the  plaintiff,  al- 
though in  reality  he  occupied  the  relation  of 
agent  of  his  wife  to  take  charge  of  the  goods 
shipped,  was  named  both  as  the  consignor 
and  consignee  in  the  contract  of  shipment, 
with  no  reference  whatever  therein  to  the 
fact  of  his  agency.  Under  such  circum- 
stances the  action  could  be  maintained  in  bi» 
own  name.  Generally,  it  is  true,  an  agent 
has  no  right  of  action  upon  a  contract  made 
with  his  principal,  but  he  has  a  right  of  ac- 
tion in  his  own  name  "where  the  contract  is 
made  with  the  agent  in  his  individual  name, 
though  his  agency  be  known."  Civil  Code. 
I  3037  ( 3 ) .  Certainly,  the  action  could  bo 
maintained  where  the  fact  of  agency  and 
the  name  of  the  principal  are  both  conceal e*l 
by  the  agent.  In  such  a  case  the  agent  is, 
in  contemplation  of  law,  the  real  contract  ^ 
ing  party,  to  whom  the  promise  of  the  other 
party  was  made,  and  who  is  entitled  to  en- 
force it  Mechem,  Agency,  §  755;  Stor>'. 
Agency,  9th  ed.  S  393.  But  the  plaintitf 
was  the  consignor  of  the  goods  shipped.  Tho 
contract  was  made  with  him,  and  he  is  pri- 
marily liable  for  the  transportation  charges. 
The  carrier  dealt  with  him  as  the  owner  of 
the  goods,  and  could  not,  in  an  action  by  the 
plaintiff  to  recover  the  goods,  dispute  the 
title  unless  the  title  of  the  real  owner  was- 
sought  to  be  enforced  against  the  carrier. 
Civil  Code,  §  2286.  In  the  case  of  Haas 
V.  Kansas  City,  Ft.  8.  d  G.  R.  Co. 
81  Ga.  792,  7  S.  E.  629,  suit  was 
brought  by  Haas  upon  a  contract  or 
bill  of  lading  made  by  the  defendant  with  one 
Ayres.  It  was  held  that,  "the  bill  of  lading 
for  the  flour  not  having  been  indorsed  to 
plaintiff  by  the  party  in  whose  favor  it  was 
issued,  the  former  could  not  maintain  an  ac- 
tion against  the  company  upon  it."  It  ap- 
pears from  the  record  in  that  case  that 
Ayres  was  the  consignor,  and  Haas  the  con- 
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•ignee.  The  present  chief  justice  says  in 
the  opinion:  "The  record  does  not  show 
that  this  bill  of  lading  was  assigned  or  in- 
dorsed hj  Ayres  to  Haas.  This  being  true, 
Haas,  under  our  Ck)de,  could  not  bring  suit 
on  the  contract  made  between  the  railroad 
eompany  and  Ayres." 

The  courts  of  both  this  country  and  Enff- 
land  are  now,  with  a  few  ezoepUons,  all 
agreed  that,  where  the  consignor  makes  the 
contract  of  ahipment  with  the  carrier,  he 
may  bring  an  action  for  loss  of  or  injury 
to  the  consignment,  although  he  may  not  be 
the  actual  owner  of  the  property.  In  such 
a  case  the  privity  of  contract  between  the 
carrier  and  the  consignor  is  a  sufficient  fotm- 
dation  on  which  to  base  the  action.  It  is 
also  well  settled  by  the  authorities  that 
where  a  consignor,  who  is  himself  not  the 
real  owner,  recovers  damages  from  the 
carrier  for  a  breach  of  the  contract  of  carri- 
age, the  recovery  inures  to  the  benefit  of 
the  owner,  and  the  consignor  is  regarded 
•imply  as  the  trustee  of  an  express  trust. 
It  would  seem  to  follow  necessarily  from 
this  that  a  recovery  by  the  consignor  for  a 
breach  of  the  contract  would  be  a  bar  to  an 
action  by  the  owner  in  tort  for  the  injury 
done  him.  The  English  courts  have,  so  far 
as  we  are  aware,  uniformly  adhered  to  the 
rule  that  an  action  for  a  breach  of  a  con- 
tract of  carriage  made  with  the  consignor 
may  be  maintained  by  'him.  In  Davia  v. 
James,  5  Burr.  2680,  a  decision  rendered  in 
1770,  it  was  held  that  "action  lies  against 
carrier  in  name  of  coneignor,  who  agreed 
with  him  and  was  to  pay  him."  The  ques- 
tion was  squarely  made  in  that  case,  and 
the  court  reached  the  conclusion  above  indi- 
cated. Lord  Mansfield  said,  in  the  opinion 
which  he  rendered  in  that  case:  "l^is  is 
an  action  upon  the  agreement  between  the 
plaintiffs  and  the  carrier.  The  plaintiffs 
were  to  pay  him.  Therefore  the  action  is 
properly  brought  by  the  persons  who  agreed 
with  him  and  were  to  pay  him."  This  de- 
cision, as  above  stated,  was  uniformly  ad- 
hered to  by  the  English  courts,  and,  there 
being  in  this  state  no  statute  law  to  confiict 
with  the  rule  therein  announced,  it  became, 
by  force  of  our  adopting  statute,  the  law  of 
this  state.  In  Moore  v.  Wilson,  1  T.  JR.  659, 
the  doctrine  announced  in  the  case  just  re- 
ferred to  was  reaffirmed,  and  the  court  held 
further  that  it  was  immaterial  whether  the 
hire  was  to  be  paid  by  the  consignor  or  the 
consignee,  as  the  former  was,  in  law,  liable 
to  the  carrier  for  the  hire.  In  Joseph  v. 
Knox,  3  Campb.  320,  it  was  held  that  an  ac- 
tion by  the  consignor  would  lie.  The  opin- 
ion was  rendered  by  Lord  Ellenborough,  who 
Baid:  '*I  am  of  opinion  that  this  action 
wrfl  lies.  There  is  a  privity  of  contract  es- 
tablished between  these  parties  by  means  of 
the  bill  of  lading.  That  states  that  the 
goods  were  shipped  by  the  plaintiffs,  and 
that  the  freight  for  them  was  paid  by  the 

Jil&intiffs  in  London.  To  the  plaintiffs,  there- 
ore,  from  whom  the  consideration  moves, 
and  to  whom  the  promise  is  made,  the  de- 
fendant is  liable  for  the  nondelivery  of  the 
goods.  After  such  a  bill  of  lading  has  been 
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signed  by  his  agent,  he  cannot  say  to  the 
shipper  they  have  no  interest  in  the  goods, 
and  are  not  damnified  by  his  breach  of  con- 
tract. I  think  the  plaintiffs  are  entitled  to 
recover  the  value  of  the  goods,  and  they  will 
hold  the  sum  recovered  as  trustees  for  the 
real  owner."  In  Dunlop  v.  Lambert,  6 
Clark  A  F.  600,  the  House  of  Lords  held: 
''Though,  generally  speaking,  where  there  is 
a  delivery  to  a  carrier  .to  deliver  to  a  con- 
si^ee,  the  latter  is  the  proper  person  to 
brii^  the  action  against  the  carrier,  yet,  if 
the  consignor  make  a  special  contract  with 
the  carrier,  such  contract  supersedes  the  ne- 
cessity of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  may  be  the  property 
of  the  consignee."  The  "special  contract"" 
referred  to  in  the  above  quotation  was  sim> 
ply  a  bill  of  lading  declaring  that  the  gooda 
were  to  be  delivered  to  Matthew  Robson, 
"freight  for  the  said  goods  being  paid  by 
William  Dunlop  &  CJo.,"  the  plaintiffs.  The 
case  of  Datoes  v.  Peck,  8  T.  R.  330,  is  some- 
times cited  as  authority  foi  a  contrary  rule. 
That  case  is  thus  commented  upon  and  dis- 
tinguished by  Judge  Turley  in  the  case  of 
Carter  v.  Graves,  9  Yerg.  446,  460 :  In  that 
case  "an  action  on  the  case  was  brought  by 
a  consignor  against  a  common  carrier  for 
not  safely  carrying,  according  to  his  under- 
taking, in  consideration  of  a  certain  hire 
and  reward  to  be  therefor  paid,  two  casks  of 
gin  from  London  to  one  Thomas  Aday  at 
Hillmorton,  in  Warwickshire.  The  court 
determined  that,  if  a  consignor  of  goods  de- 
liver them  to  a  particular  carrier  by  the  or- 
der of  a  consignee,  and  they  be  afterwards 
lost,  the  consignor  cannot  maintain  an  ac- 
tion against  the  carrier,  and  that  the  action 
can  only  be  maintained  by  the  consignee.  In 
this  case  there  is  no  contract  with  the  con- 
signor by  the  carrier  for  the  delivery  of  the 
articles;  the  freight  is  not  paid  by  him; 
the  property  is  delivered  to  a  carrier  speci- 
fied by  .the  consignee;  and,  more  than  all, 
the  court,  in  the  opinions  delivered,  refer  to 
the  cases  of  Davis  v.  James,  5  Burr.  2680, 
and  Moore  v.  Wilson,  1  T.  R.  659,  and  recog- 
nize them  as  sound  authority."  A  leading 
American  case  is  Blanchard  v.  Page,  8  Gray, 
281,  where,  after  an  elaborate  review  of  the 
authorities,  Chief  Justice  Shaw  reached  the 
conclusion  that  "the  shipper  named  in  a  bill 
of  lading  may  su^  the  carrier  for  an  injury 
to  the  goods,  although  he  has  no  property, 
general  or  special,  therein."  The  reason- 
ing upon  which  this  ruling  is  based  seems 
to  be  unanswerable,  and  the  decision  ought 
to  be  accepted  as  decisive  of  this  question. 
It  must  not  be  lost  sight  of  that  the  present 
action  was  based  upon  a  contract.  If  the 
action  had  been  based  upon  the  tort  of  the 
carrier  in  delivering  the  goods  in  a  damaged 
condition,  then  a  question  entirely  different 
from  that  involved  in  the  present  case  would 
be  raised.  In  such  a  case  it  would  seem  that 
the  right  of  action  is  to  recover  for  the  in- 
jury to  the  interest  or  right  in  the  property, 
and  the  shipper,  if  not  the  owner,  could  not 
bring  such  an  action.  The  distinction  be- 
tween such  a  case  and  one  like  the  present 


866 


Georgia  Supreme  Court. 


Junk, 


was  pointed  out  in  Finn  v.  Western  R.  Corp. 
112  Mass.  624, 17  Am.  Rep.  128,  where  it  was 
ruled,  in  effect,  that,  in  order  to  authorize 
an  action  by  the  consignor  who  is  not  the 
owner  of  the  goods,  there  need  be  no  express 
contract  between  him  and  the  carrier,  but 
that  the  action  may  be  maintained  upon  the 
contract  implied  by  the  delivery  and  receipt 
of  the  goods  for  carriage,  if  no  action  ea 
delicto  has  been  begun  by  the  consignee;  and 
that  the  consignor  will  hold  the  sum  reooY- 
ered  in  trust  for  the  consignee.  In  Carter  y. 
OraveSy  9  Yerg.  446,  it  was  held:  "A  con- 
signor cannot  maintain  an  action  on  the  case 
for  the  loss  or  injury  of  the  property  con- 
signed without  showing  that  he  has  a  special 
or  general  right  thereto,  .  .  .  but  that 
he  may  in  all  cases  maintain  an  action  of 
assumpsit  upon  a  contract  to  deliver  the 
property  safely,  he  having  made  the  same, 
and  paid  or  become  bound  for,  the  considera- 
tion," In  Hooper  v.  Chicago  d  N,  W.  R. 
Co.  27  Wis.  81,  91,  9  Am.  Rep.  439,  it  was 
said :  "The  shipper  is  a  party  in  interest  to 
the  contract,  ana  it  does  not  lie  with  the  car- 
rier who  made  the  contract  with  him  to  say, 
upon  a  breach  of  it,  that  he  is  not  entitled 
to  recover  the  damages,  unless  it  be  shown 
that  the  consignee  obiects ;  for,  without  that, 
it  will  be  presumed  uiat  the  action  was  com- 
menced and  is  prosecuted  with  the  knowl- 
edge and  consent  of  the  consignee,  and  for 
his  benefit.  The  consignor  or  shipper  is,  by 
operation  of  the  rule,  regarded  as  a  trustee 
of  an  express  trust,  like  a  factor  or  other 
mercantile  agent  who  contracts  in  his  own 
name  on  behalf  of  his  principal."  Another 
well-considered  case,  in  which  an  elaborate 
review  of  the  authorities  is  made,  is  South- 
em  Exp.  Co.  V.  Craft,  49  Miss.  480,  19  Am. 
Rep.  4.  In  Chreat  Western  R.  Co.  v.  Mc- 
Comas,  33  111.  186,  it  was  ruled:  "Where 
goods  are  shipped  upon  a  railroad  for  trans- 
portation, the  consignor  may  sue  for  their 
nondelivery,  though  he  be  but  a  bailee.  He 
has  such  a  special  property  in  the  goods  as 
to  give  him  a  right  of  action.  So  may  the 
real  owner  sue,  and  so  may  the  consignee." 
It  was  ruled  further  in  that  case  that,  which- 
ever of  these  three  first  obtains  damages,  it 
will  be  in  full  satisfaction  of  the  claims  of 
the  others. 

We  have  not  undertaken  to  collate  here  all 
of  the  cases  bearing  upon  this  question. 
Many  of  them,  perhaps  nearly  all,  are  cited 
in  the  decisions  above  referred  to.  The  fol- 
lowing also  support  the  ruling  made  in  the 
present  case:  Cohh  v.  Illinois  C.  R.  Co.  38 
Iowa,  601  (syl.  point  8)  ;  Dows  v.  Cobb,  12 
Barb.  310;  Harvey  v.  Terre  Haute  d  I.  R.  Co. 
74  Mo.  539;  Atchison  v.  Chicago,  R.  I.  d  P. 
R.  Co.  80  Mo.  213;  Moore  v.  Sheridine,  2 
Harr.  &  McH.  453;  Southern  Exp.  Co.  v. 
Caper  ton,  44  Ala.  101;  Missouri  P.  R.  Co. 
v.  Smith,  84  Tex.  348,  19  S.  W.  509;  Mis- 
souri P.  R.  Co.  V.  Scott,  4  Tex.  Civ.  App.  76, 
26  S.  W.  239;  Ohio  d  M.  R.  Co.  v.  Emrich, 
24  III.  App.  245 ;  Northern  Line  Packet  Co. 
T.  Shearer,  61  111.  263 ;  Brill  v.  Grand  Trunk 
R.  Co.  20  U.  C.  C.  P.  440;  Moran  v.  Portland 
Steam  Packet  Co.  35  Me.  55;  Cantwell  v. 
Pacific  Exp.  Co.  58  Ark.  487,  25  8.  W.  603 ; 
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Ooodwyn  v.  Douglas,  Cheves,  L.  174;  3  Enc 
PI.  k  Pr.  826;  Hutchinson,  Carr.  fi$  724  et 
seq.;  Parks  v.  Gulf,  C.  d  S.  F.  R.  Co.  (Tex. 
Civ.  App.)  30  S.  W.  708;  GtUveston,  H.  d  8. 
A.  R.  Co.  V.  Bamett  (Tex.  Civ.  App.)  26  S. 
W.  782;  Davis  v.  Jacksonville  Southeastern 
Line,  126  Mo.  69,  28  S.  W.  966.  There  are 
a  few  cases  which  seem  to  hold  that  the  sole 
right  of  action  aeainst  a  carrier  for  loss  of 
or  injury  to  goods  is  in  the  consignee,  not- 
withstanding a  contract  of  carriage  was 
made  with  the  consignor.  It  would  not  be 
profitable  to  attempt  to  reconcile  these  de- 
cisions. Some  of  them,  however,  will  be 
found  upon  examination  to  refer  to  actions 
ex  delicto  brought  by  the  consignee  as  the 
real  owner  of  the  goods.  Those  which  do 
hold  that  the  consignor  cannot  maintain  an 
action  for  a  breadi  of  a  contract  made  by 
the  carrier  with  him  are,  as  has  been  seen 
above,  against  both  principle  and  the  great 
weight  of  authority,  and  ought  to  be  disre- 
mirded.  So  far,  however,  as  the  present  case 
IS  concerned,  the  plaintiff  was  both  consignor 
and  consignee,  aiKl  the  real  owner  was  a  par- 
ty entirely  unknown  in  the  transaction.  We 
prefer,  however,  to  place  our  decision  upon 
the  ground  that,  as  the  plaintiff  was  the 
agent  of  the  real  owner  of  the  goods,  and  had 
charge  of  the  same,  he  was  authorized  to  en- 
ter into  a  contract  of  shipment  with  the  car- 
rier; and  that,  having  entered  into  this  con- 
tract, the  legal  interest  therein  was  vested 
in  him,  and  he  could  sue  for  its  breach.  The 
decision  of  this  court  in  Lockhart  ▼.  West- 
ern d  A.  R.  Co.  73  Ga.  472,  does  not  conflict 
with  anything  ruled  in  the  present  case. 
The  plaintiff  in  that  case  had  no  contract 
with  the  carrier,  and  had  no  interest  what- 
ever in  the  property. 

It  was  contended  by  counsel  for  defendant 
in  error  that  the  plaintiff  in  the  present  ac- 
tion failed  to  make  out  a  prima  facie  case 
of  liability  on  the  part  of  the  defendant  for 
injury  to  the  goods,  and  that,  this  being  so, 
even  if  the  court  erred  in  placing  his  decision 
granting  a  nonsuit  on  the  ground  indicated 
in  the  order,  the  judgment  should  be  affirmed, 
as  the  right  result  was  reached,  though  the 
wrong  reason  may  have  been  given  for  it. 
We  think  the  plaintiff  did  make  out  a 
prima  facie  case  of  liability,  and  consequent- 
ly the  judgment  of  nonsuit  was,  in  any  view 
of  the  case,  erroneous,  and  a  trial  upon  the 
merits  should  be  had. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish,  J., 
absent  on  account  of  sickness. 


J.  A.  STONE,  Plff.  in  Err., 

V. 

Thomas  C.  MINTER  et  al,  Admrs.,  etc.,  of 
William  S.  Minter,  Deceased. 

( Ga ) 

*1.     "Wlien  a  client  makes  to  bis  attor- 

*Headnote8  by  Littlb,  J. 

Note. — See,  In  connection  with  this  case* 
that  of  Haley  v.  Bnreka  County  Bank  (Nev.) 
12  L.  R.  A.  816. 


ISOO. 


Stone  v.  M inter. 


857 


n«T  •  commantcatloii  or  Btatement  In 

the  presence  of  the  opposite  party  as  to  the 
transaction  In  hand.  It  Is  not  confidential  or 
privileged,  and  the  attorney  Is  a  competent 
witness  to  testify  respecting  the  same  on  the 
trial  of  a  case  arising  out  of  such  transaction 
between  the  administrator  of  the  client  and 
the  other  party. 

*•    I**»ol  evidence  tendtms  to  sho^r  that 
a  coairejrance  of  land  ^vas  really  made 

In  extinguishment  of  a  debt,  and  that  the 
grantor,  for  reasons  satisfactory  to  himself, 
desired  that  the  grantee  should  pay  over  to 
him,  on  delivery  of  the  conveyance,  the 
amoant  of  money  specified  as  the  considera- 
tion, with  the  promise  that.  If  this  was  done, 
be  would  repay  said  sum  to  the  grantee,  does 
not  have  the  effect  of  varying  any  of  the 
terms  or  conditions  of  the  deed.  Such  evi- 
dence goes  alone  to  the  point  as  to  what  was 
the  true  consideration  of  the  Instrument,  con- 
cerning which  Inquiry  always  can  be  made. 
The  court  erred  in  granting  a  nonsuit. 

(June  6,  1900.) 

ERROK  to  the  Superior  Court  for  Jasper 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
money  alleged  to  be  due  from  defendants'  in- 
tcfttate  to  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  Jordan  ft  Son  and  George  ft 
George,  for  plaintiff  in  error: 

On  the  competency  of  Maj.  J.  C.  Key  to 
testify  as  to  the  consideration  of  the  deed 
and  the  contract  between  Minter  and  Stone, 
as  detailed  by  Mint^r,  \^en  the  deed  was 
written,  see — 

Corhctt  V.  Gilbert,  24  Ga.  450 ;  ColUna  v. 
Johnson,  16  Ga.  458;  McDougald  v.  Lane,  18 
Ga.  444;  Burnside  v.  Terry,  51  Ga.  188; 
Brown  Y.  Matthews,  79  G».  8,  4  8.  E.  13. 

On  Maj.  Key's  competency  to  testify  to 
conversation  l>et\veen  Minter  and  Stone  as  to 
toeir  contract,  in  his  presence  before  the  deed 
was  written,  and  before  he  was  employed  as 
attorney  to  write  it,  see — 

Civil  Code,  §  5271;  Skellie  v.  James,  81 
Oa.  419,  8  S.  E.  607 ;  Thompson  v.  Wilson, 
29  Oa.  539 ;  Sharman  v.  Morton,  31  Ga.  34. 

If  there  is  any  evidence  whatever,  nonsuit 
15  improper. 

_  T-iwtt  V.  Yawn,  15  Ga.  491,  60  Am.  Dec. 
i08;  Dt/son  v.  Beckam,  35  Ga.  132;  Augusta 
Amateur  Musical  Club  v.  Cotton  States  Me- 
cka.tics'  d  Affri.  Fair  Asso.  50  Ga.  436; 
Kast  «f  West  R.  Co.  of  Alabama  v.  Sims,  80 
<ia.  807,  6  S.  E.  595;  McConnell  v.  East 
Point  Land  Co.  100  Ga.  133,  28  S.  E.  80; 
Bnrnett  v.  Tcrri/,  42  Ga.  283;  Woodruff  v. 
Alabama  Great  Southern  R.  Co.  75  Ga.  47; 
Frank  v.  Atlanta  Street  R.  Co.  72  Ga.  338. 

Consideration  is  always  open  to  inquiry. 

Butts  V.  Cuthbertson^  6  Ga.  168;  Knight 
▼.  Knight,  28  Gi.  105;  Finney  v.  Cadicalla- 
d*.r.  55  Ga.  78;  Civil  (^o<1p.  §  3599;  Parrott 
T.  fiaUr,  82  Ga.  373,  9  S.  E.  1068. 

Mr.  J.  B.  Kilpatrlck,  for  defendants  in 
error : 

The  court  did  not  err  in  repelling  the  evi- 
dence of  John  C.  Kev.  The  evidence  offered 
was  acquired  by  the  witness  while  actin<;  as 
the  attorney  at  law  for  defendants'  intes- 
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tate,  and  acquired  by  reason  of  his  employ- 
ment as  such. 

Civil  Code,  5198  (2),  5199,  5271,  Acts 
1887,  p.  30;  Raefie  v.  Afoore,  58  Ga.  94;  Ste- 
phens  V.  Mattox,  37  Ga.  289;  Riley  v.  John- 
ston, 13  Ga.  260:  ^^eal  v.  Patten,  47  Ga.  74: 
Aiartin  v.  Anderson,  21  Ga.  301 :  Merehants* 
Bank  v.  Rawls,  21  Ga.  289:  Osborn  v.  Her- 
ron,  28  Ga.  315;  Caust^y  v.  Wiley.  27  Ga. 
444:  Dover  v.  Harrell,  58  Ga.  d72:  Fm  man 
V.  Bracster,  93  Ga.  049,  21  S.  E.  165;  Perk 
V.  Boone,  90  Ga.  767,  17  S.  E.  66. 

The  court  did  not  err  in  granting  nonsuit. 

Baker  v.  Dobbins,  87  Ga.  545,  13  S.  E. 
524;  Southwestern  R.  Co.  v.  Millian,  62  Ga. 
607 :  Ramsey  v.  Cole,  84  Ga.  147,  10  S.  E. 
59S:  Shomo  v.  Ransom,  92  Ga.  97,  18  S.  E. 
5.34:  Bedell  v.  Riehmond  d  D.  R.  Co.  94  Ga. 
23,  20  S.  E.  262:  Pryor  v.  West,  72  Ga.  140; 
Paee  v.  Harris,  97  Ga.  357.  24  S.  E.  445. 

The  evidence  does  not  show  a  contract. 

Civil  Code.  S  3637;  5  Lawson,  Rights, 
Rem.  &  Pr.  2223:  Crawley  v.  Blaekman,  81 
Oa.  775,  8  S.  E.  533;  Stix  v.  Roulston,  88 
Ga.  748,  15  S.  E.  826. 

Little,  J.,  delivered  the  opinion  of  the 
covrt: 

Stone  instituted  an  action  against  Minter, 
administratrix,  and  Minter,  administrator, 
of  the  estJite  of  William  S.  Minter,  making 
substantially  the  following  case:  That  the 
interstate  died  on  July  5.  1897,  and  at  the 
time  of  his  death  was  indebted  to  petitioner 
in  the  principal  sum  of  $2,300,  besides  inter- 
est. That  said  indebtedness  arose  in  the  fol- 
lowing manner:  In  June,  1887,  the  intes- 
tate, who  was  aged,  infirm,  and  had  no  fami- 
ly, was  residing  on  his  farm  near  where  peti- 
tioner lives;  that  at  the  urgent  request  of 
the  intestate,  he  was  received  as  a  boarder  at 
the  house  of  petitioner,  with  the  under- 
standing and  agreement  that  he  would  pay  to 
the  wife  of  petitioner  satisfactory  compensa- 
tion for  his  board,  no  specific  sum  being 
agreed  on;  that,  in  addition  to  boarding  at 
the  house  of  petitioner,  the  intestate,  in 
March,  1888,  became  a  lodger  at  his  house, 
and  continued  to  Iward  and  lodere,  under  the 
agreement  aforesaid,  from  said  respective 
dates  to  the  time  of  his  death.  That,  after 
he  thus  became  an  inmate  of  petitioner's 
home,  the  intestate  repeatedly  declared  that 
he  intended  to  convey  a  part  of  his  estate  to 
the  wife  and  children  of  petitioner  for  the 
kind  treatment  he  had  received,  and  in  pay- 
ment for  the  board  and  lodging  furnished 
him.  That  8ul)Requcntly,  the  intestate  not 
having  performed  any  of  said  promises,  peti- 
tioner insisted  on  a  settlement  of  his  claim 
for  board.  It  was  then  mutually  agreed 
that  the  sum  of  $2,800  would  be  a* fair  and 
reasonable  compensation  for  the  l)oard  and 
attention  which  the  intestate  had  received, 
which  sum  the  intestate  proposed  to  pay  by 
conveying  to  petitioner  the  title  to  400  acres 
of  land  which  adjoined  the  premis=es  of  peti- 
tioner. This  proposition  was  accepted.  It 
was  then  further  proposed  by  the  intestate 
that,  inasmuch  as  his  relatives  would  be  dis- 
satisfied with  him.  and  cause  a  disturbance, 
if  the  land  was  conveyed  in  payment  of  the 
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debt,  he  suggested  that  the  petitioner  should 
pay  him  $2,300  in  cash,  and  execute  and  de- 
liver to  him  a  promissory  note  for  $500,  be- 
ing the  consideration  to  be  mentioned  in  the 
deed,  and  that  subsequently  he  (the  intes- 
tate) would  refund  the  money  and  note  thus 
to  be  given  to  petitioner.  That  intestate 
stated  as  a  reason  for  desiring  to  make  this 
arrangement  that  he  was  old  and  feeble,  and 
did  not  desire  to  be  worried  by  his  relatives, 
and  that  the  arrangement  proposed  by  him 
would  be  the  means  of  concealing  from  his 
relatives  the  true  transaction.  That,  rely- 
ing in  the  promise  of  the  intestate  to  repay 
him  the  sum  of  $2,300,  and  to  return  to  him 
hie  promissory  note,  petitioner  agreed  to  the 
proposition,  and  on  June  29,  189G,  he  paid 
to  the  intestate  $2,300  in  cash,  and  delivered 
to  him  his  promissory  noie  for  $500,  and  re- 
ceived a  deed  from  the  intestate  conveying 
to  him  the  aforesaid  land.  That  shortly 
thereafter  the  intestate  did  return  and  deliv- 
er to  him  his  note,  with  the  statement  that, 
as  soon  as  he  was  well  enough,  he  would  go 
to  the  bank,  procure  the  money,  and  return 
it  also  to  the  petitioner.  Tliat  the  intestate 
was  prevented  from  so  doing  l)y  sickness 
which  terminated  in  his  death.  The  answer 
denied  specifically  and  at  length  all  the  al- 
legations in  reference  to  the  indebtedness  and 
the  contract  a.s  set  up  by  petitioner.  On  the 
trial  of  the  case,  Maj.  John  C.  Key  was  intro- 
duced as  a  witness,  and  testifiedaa  follows: 
"I  knew  William  S.  Minter  in  his  lifetime, 
and  I  know  plaintiff.  This  deed  [referring 
to  a  deed  handed  to  him].  William  S.  Minter 
to  James  A.  Stone,  datwl  January  23,  1896, 
is  in  my  handwriting.  T  wrote  it  at  the  in- 
stance and  request  of  ^Ir.  Minter.  He  and 
Mr.  Stone  were  present.  Mr.  ^Minter  said  on 
that  occasion,  in  the  presence  of  Mr.  Stone, 
that  he  and  Mr.  Stone  had  agreed  upon  the 
compensation  he  was  to  give  Stone  for  his 
board,  lodgine,  and  att<ention  for  several 
years  past.  He  said  that  he  and  Stone  had 
been  talking  a  long  time  about  this  compen- 
sation, and  that  he  had  agreed  to  give  Stone 
that  piece  of  land,  and  wanted  me  to  write 
a  deed  to  it  to  Stone  as  a  compensation  for 
his  having  remained  and  boarded  there  at 
Stone's.  He  said  that  they  had  agreed  on 
the  price  of  the  land  at  $2,800,  and  he  was 
going  to  make  him  a  deed  to  that  land;  that 
he  had  been  talking  about  maldng  a  will,  but 
he  thought  that  arrangement  would  not  do; 
that  it  would  involve  Stone  in  some  litiga- 
tion with  his  (Minter's)  kin  after  his  death. 
He  spoke  of  Stone  having  been  his  friend  and 
confidant,  and  said  that  he  had,  perhaps,  cre- 
ated a  suspicion  among  his  kindred  that  he 
would  do  more  for  Stone  than  for  them.  He 
said  that  Stone  had  done  more  for  him  than 
anyone  else  had  done,  and  that  he  did  not 
want  Stone  to  get  into  such  litigation,  and 
he  had  decided  to  make  him  a  deed  to  the 
land.  He  said  that  his  people  would  be  ask- 
ing hini  about  the  matter  of  this  deed,  and. 
in  order  that  he  might  have  an  excuse,  and 
as  S^tnne  had  the  money  to  pay  him  the  $2,- 
800.  he  wantetl  it  to  appear  as  if  it  was  a 
sale,  and  that  he  would  pay  the  money  back 
to  Stone.  He  said  that  was  the  agreement.  I 
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I  was  not  present  when  the  $500  note  was 
executed  by  Stone,  but  in  the  conversation 
just  related  Mr.  Minter  said  he  wanted  the 
deed  made,  and  he  would  sign  it,  and  that  he 
and  Stone  would  arrange  balance  by  Stone's 
handing  him  $2,300  and  his  note  for  $300, 
and  that  both  money  and  note  were  to  be  n^ 
turned  by  him  to  Stone."  On  cross-exam ina- 
the  witness  said: 

I  had  been  of  counsel  for  both  Minter  and 
Stone.  In  writing  this  deed  I  was  in  his 
(Minter's)  retainer. 

Q.  Who  represented  Stone  in  that  mat- 
ter? 

A.  Nobody  but  himself. 

Q.  W^ho  appealed  to  you  to  draw  that  pa- 
per [the  deed]  ? 

A.  Mr.  Minter. 

Q.  You  didn't  represent  Stone  at  all? 

A.  No,  sir,  I  was  doing  this  for  Mr.  Min- 
ter. 

And  also:  "A  few  daj^s  before  I  wrote  the 
deed,  I  heard  Mr.  Minter  and  Mr.  Stone 
talking  together  in  my  presence  about  tlii? 
matter.  In  that  conversation  Minter  told 
Stone  that  he  w\as  going  to  give  him  that 
piece  of  land  valued  at  $2,800  as  compensa- 
tion for  his  board  and  the  services  that 
Stone  had  rendered  him  in  taking  care  of 
him.  He  said  to  Stone  that  t^he  money  that 
he  was  to  paj'  him  was  simply  a  sham,  and 
fixed  so  he  could  say,  if  he  was  inquired  of 
about  it,  that  he  had  got  the  money  from 
him.  He  was  talking  to  Stone  then."  Coun- 
sel for  defendant  •objected  to  this  evidence, 
and  moved  to  rule  out*  the  same  on  tJie 
ground  that  the  facts  testified  to  were  a 
privileged  communication  between  attorney 
and  client,  and  therefore  inadmissible.  The 
court  sustained  the  motion,  and  ruled  out 
the  evidence,  to  which  ruling  the  plaintiff  ex- 
cepted. The  plaintifT  then  introduced  ft 
number  of  witnesses,  whose  evidence  tended 
to  support  the  allegations  of  the  petition. 
The  plaintiff  having  closed,  defendant  moved 
for  the  grant  of  a  nonsuit,  which  was  or- 
dered, and  to  which  judgment  the  plaintiff 
also  excepted.        •  * 

1.  Section  5108  of  the  Civil  Code  declare*^ 
that  certain  admissions  and  communications 
arc,  from  public  policy,  to  be  excluded  as  e\'i- 
dence.  Among  these  are  communicatinn' 
between  attorney  or  counsel  and  client.  Sec- 
tion 5271  of  the  same  Code  gives  the  rule  t*^ 
be  enforced  more  explicitly.  Its  provisions 
are  that  "no  attorney  shall  be  competent  or 
compellable  to  testify  in  any  court  .  .  . 
for  or  against  his  client,  to  any  matter  or 
thing,  knowledge  of  which  he  may  have  ac- 
quired from  his  client  by  virtue  of  his  rela- 
tion «8  attorney,  or  by  reason  of  the  antici- 
pated employment  of  him  as  attorney,  but 
shall  be  both  competent  and  compellable  to 
testify,  for  or  against  his  client,  as  to  any 
matter  or  thing,  knowledere  of  which  he  may 
have  acquired  in  any  other  manner."  Sec- 
tion 5199  still  further  enlartjes  the  rule  re- 
lating to  privileged  communications,  and  de- 
clares that  "communications  to  any  attorney, 
or  his  clerk,  to  he  transmitted  to  the  at^ 
tor ney  pending  his  employment,  or  in  antici« 
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pation  thereof,  shall  never  be  heard  by  the  ! 
court."  The  rules  established  by  these  sections 
of  our  Code  are,  in  their  effect,  the  same  as  ex- 
isted at  common  law,  except  that  under  the 
common-law  rule  the  attorney  could  not  be 
compelled  to  testify  as  to  communications,  nor 
to  disclose  papers,  or  letters,  or  entries  mode 
by  him  in  that  capacity;  while  our  statute 
goes  to  the  extent  of  declaring  that  the  at- 
torney shall  not  be  competent  or  compellable 
to  testify  for  or  against  his  client.  Lord 
Chancellor  Brougham  declared  that  the  rule 
\ms  not  founded  on  any  particular  import- 
ance which  the  law  attributes  to  the  business 
of  le^I  professors,  or  any  particular  disposi- 
tion to  afford  them  protection,  but  out  of  re- 
gard to  the  interests  of  justice,  which  could 
not  be  upheld,  and  to  the  administration  of 
justice?,  which  could  not  go  on,  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  courts,  and  in  matters  affect- 
ing rights  and  allegations  which  form  the 
subject  of  judicial  proceeding;  and  that,  if 
^uch  communications  were  not  protected,  no 
man  would  consult  a  professional  adviser 
vkith  a  view  to  his  defense,  nor  safely  go  in- 
to a  court  either  to  obtain  redress,  or  to  de- 
fend himself.  Oreenough  v.  Oaskell,  1  Mvl. 
k  K.  102 :  Bolton  v.  Liverpool,  1  Myl.  &  *K. 
S4,  95.  Mr.  Greenleaf,  in  the  first  volume  of 
his  Law  of  Evidence  (§  239),  says  that  this 
privilege  is  not  personal  to  the  attorney,  but 
is  a  rule  of  law  for  the  protection  of  the  cli- 
ent Mr.  Weeks,  in  his  treatise  on  Attor- 
neys at  Law  (§  144),  gives  the  general  rule 
established  by  the  weight  of  authority  on 
this  subject  as  follows:  "An  attorney  is 
privileged  from  giving  evidence  of  any  con- 
fidential communication  made  to  him  by  his 
client,  or  concerning  which  he  has  been  in- 
formed in  his  professional  capacity  as  attor- 
ney for  the  client.  The  privilege  is  that  of 
the  client,  and  not  that  of  the  attorney." 
The  same  author  in  §  161,  says,  on  authori- 
ty, that  the  rule  does  not  extend  to  informa- 
tion acquired  bv  him  in  any  other  way  than 
hv  sneh  confidential  communication  by  the 
client:  and  Mr.  Best,  in  his  work  on  tho^ 
Principles  of  Evidence  (S  581),  says  that 
the  privilege  does  not  extend  to  matters  of 
fact  which  the  attorney  knows  by  any  other 
means  than  confidential  communication  with 
ln<  Hient.  though,  if  he  had  not  been  em- 
ployed as  attorney,  he  probably  would  not 
h-ive  known  them.  It  appears  that  Mr.  Key 
was  an  attorney,  and  that  he  was  employed 
ac  such  by  the  deceased  at  the  time  the  deed 
was  written.  It  is  thereby  established  that 
the  relation  of  client  and  attorney  did  exist 
at  the  time  the  deed  was  executed  between 
5?tone  and  the  intestate.  It  is.  however,  con- 
tended that,  inasmuch  as  the  privilesfe  which 
the  law  allowed  is  for  the  benefit  of  the  cli- 
<*nt.  nnd  not  counsel,  the  rule  relates  only  to 
confidential  communications  existing  be- 
can<u»  of  such  relation :  that,  inasmuch  as 
the  communication  made  bv  the  client  to  the 
attorney  was  in  the  presence  of  the  other 
party  to  the  contract,  it  was  not  in  law  such 
a  confidential  communication  as  enuld  not  be 
given  in  evidence  by  the  attorney.  There 
8<»ein8  to  be  very  much  force  In  this  eonten- 
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tion.  The  idea  which  seems  to  be  involved 
in  the  establishment  of  the  rule  is  not  that 
of  mere  secrecv.  It  is  not  that  the  client  has 
imparted  to  the  attorney  information  about 
a  matter  which  is  to  bo  concealed  from  the 
public,  but  it  is  founded  on  altogether  a  dif- 
ferent principle.  Having  respect  solely  to 
the  free  and  unembarrassed  administration 
of  justice,  and  to  the  security  of  all  men  in 
the  enjoyment  of  their  civil  rights,  no  man  is 
under  a  legal  obligation  to  disclose  facts  or 
circumstances  which  would  render  questiona- 
ble his  demand  for  a  particular  right,  or  im- 
pair his  defense  to  another's  demand.  Origi- 
nally, suitors  and  defendants  appeared  per- 
sonally before  the  tribunal  which  interpreted 
and  administered  the  law.  Subsequently, 
however,  when  the  application  of  legal  prin- 
ciples and  the  forms  of  procedure  became 
more  complicated  and  intricate,  the  services 
of  persons  having  knowledge  of  the  one  and 
skill  in  the  other  came  into  demand,  and  to 
fully  protect  the  rights  of  parties  litigant 
the  procurement  of  the  services  of  persons 
skilled  in  the  law  became  universal.  No 
man  being  compelled  to  himself  disclose  the 
weakness  of  his  case,  it  followed  almost  as 
a  necessary  consequence  that  the  person  who 
represented  him  and  presented  that  case 
could  not  do  so.  If  it  were  otherwise,  the 
free  administration  of  justice  would  be  re- 
stricted, and  the  ascertainment  and  enforce- 
ment of  rights  endangered.  Therefore  when, 
in  order  to  obtain  the  measure  of  his  rights, 
the  client  resorted' to  a  representative  who 
could  better  judge  the  merits  of  his  case,  and 
disclosed  to  him  the  facta  upon  which  the  as- 
certainment of  his  rights  must  depend,  the 
law  of  public  policy  put  a  seal  upon  the  lips 
of  his  counsel  just  as  effective  as  the  inter- 
est of  the  client  placed  a  ban  upon  his  own 
disclosure;  and.  to  the  credit  of  the  profes- 
sion be  it  said,  that  as  a  rule  almost  without 
exception,  the  private  matters  of  the  client 
communicated  to  counsel  are  held  sacred. 
There  is  no  reason  why  an  attorney  may  not 
be  called  as  a  witness  to  give  evidence  of 
facts  within  his  knowledge.  In  the  adminis- 
tration of  justice  the  courts  will  compel  him 
so  to  do,  and  to  place  before  the  jury  his 
knowledge  of  any  fact  in  issue,  except  as  to 
those  which  his  client,  depending  on  him  for 
advice  and  direction,  has  seen  fit  to  commun- 
icate in  order  to  c>btain  the  full  measure  of 
his  right.  These  are  deemed  confidential  in 
the  interest  of  the  client,  and  privileEred  for 
his  protection:  but  when  communicated  to 
other  persons,  and  when  others  are  allowed 
the  same  opportunities  of  knowledge  that 
the  attorney  possesses,  the  confidential  rela- 
tion necessarily  did  not  exist,  and  the  privi- 
lege does  not  attach.  In  the  present  case  the 
communication  which  was  claimed  to  bo 
privileged  was  transmitted  to  the  attorney 
in  the  presence  of  the  other  party  to  the  con- 
tract. It  is  true  that  by  agreement  between 
them  the  public  were  not  to  be  informed  of 
their  private  arrangement.  Not  because 
such  information  would  add  to  the  strensth 
or  increase  the  weakness  of  either  side.  The 
parties  were  apparently  in  full  accord.  No 
differences  existed  between  them,  and  in  or- 
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der  to  carry  out  termfe  upon  which  they  were 
fully  agreed  the  communication  was  made  to 
the  attorney  in  the  presence  of  both,  and  the 
secrecy  necessary  to  be  observed  did  not  af- 
fect the  contract^  but  Avas  for  the  purpose  of 
avoiding  criticisms  a^d  questions  of  stran- 
gers to  their  agreement.  It  is  the  secrets  of 
the  client  which  affect  his  right  that  the  law 
does  not  permit  the  attorney  to  divulge,  and 
it  seems  to  be  well  settled  on  authority  that 
if  the  communication  made  by  the  client  to 
the  attorney  is  in  the  pre.sence  of  the  other 
party  to  the  contract,  and  it  comes  within 
nis  knowledge,  such  communication  is  not  em- 
braced in  the  rule  which  prohibits  that  it 
may  be  given  in  e\ndence  by  the  attorney 
when  called  on  so  to  do.  Mr.  Weeks,  in  § 
159  of  his  treatise  on  Attorneys  at  Law,  de- 
clares as  an  exception  to  the  general  rule 
which  we  have  stated  that  the  statements  of 
parties  made  in  the  presence  of  each  other 
may  be  given  in  evidence  by  attorneys,  be- 
cause such  statements  are  not  in  their  na- 
ture confidential,  and  cannot  be  regarded  as 
priAnleged.  Mr.  Wharton,  in  his  Law  of 
Evidence  ( §  587 ) ,  on  authority  says :  "Privi- 
lege, also,  has  been  held  not  to  extend  to  com- 
munications made  to  counsel  in  the  presence 
of  all  the  parties  to  the  controversy."  In 
the  case  of  Brand  v.  Brand,  39  How.  Pr.  193, 
it  was  ruled  that  com mimicat ions  to  counsel, 
made  in  the  presence  of  the  adverse  party, 
arc  not  privileged,  and  the  counsel  is  a  com- 
petent witness  thereon.  The  same  ruling  is 
made  in  Briiton  v.  Lorrnz,  45  X.  Y.  ol.  In 
Hummel  v.  Kisimr,  182  Pa.  216,  37  Atl.  815. 
it  was  ruled  that  "on  a  bill  in  equity  to  set 
aside  a  deed  made  by  a  father  in  his  lifetime 
to  his  daughter,  declarations  of  the  deceased 
to  his  attorney  while  he  was  writing  the  deed 
are  not  privileged,  when  made  in  the  pres- 
ence of  both  parties  to  the  transaction.*'  In 
this  connection,  see  also  Wyland  v.  Griffith, 
96  Iowa,  24,  «4  N.  W.  673:  Frank  v.  Morley, 
106  Mich.  035,  64  N.  W.  577 ;  i?ice  v.  Rirr, 
14  B.  Mon.  417  ;  Whiting  v.  Barney,  30  X.  Y. 
330,  86  Am.  Dec.  385.  Our  own  court  seems 
to  have  recognized  the  same  rule.  In  the 
case  of  Corhctt  v.  Gilbert,  24  Ga.  454,  it  was 
ruled  that  an  attorney  who  is  called  on  to 
write  a  bill  of  sale  is  not  prohibited  by  the 
statute  from  giving  evidence  of  a  conversa- 
tion between  the  parties  in  relation  to  the 
contract,  and  in  the  case  of  Brown  v.  Mat- 
tlicirs,  70  Ga.  1,  4  S.  E.  13,  this  court,  in  dis- 
cussing the  statute  now  under  consideration, 
said,  "Furthermore,  what  is  known  to  both 
parties  is  not  a  confidential  secret  in  a  sub- 
sequent controversy  between  them."  See  al- 
so Burnside  v.  Terry,  51  Ga,  186.  See  also 
in  this  connection  O'Brien  v.  Spalding,  102 
Ga.  490,  31  S.  E.  100,  and  notes  to  same  case 
as  reported  in  66  Am.  St.  Rep.  202-213.  We 
are  of  the  opinion,  under  the  authorities 
cited  above,  that  the  court  erred  in  ruling 
out  the  testimony  of  Maj.  Key. 

2.  An  examination  of  the  opinion  of  the 
very  able  and  careful  judge  who  presided  in 
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the  trial  of  this  case,  wiiich  accompanies  the 
record,  discloses  that  in  his  opinion  the  proof 
otTered  to  establish  the  fact  of  the  promise 
by  the  intestate  to  repay  the  plaintiff  the 
sum  of  $2,300  paid  under  the  circumstances 
detailed  was  an  efTort  to  ingraft  on  the  deed 
a  verbal  agreement  inconsistent  with  its- 
terms.  We  do  not  so  understand  it.  The  ac- 
tion which  was  instituted  was  in  the  nature 
of  an  action  for  money  had  and  received, 
which  always  lies  where  another  is  in  pos- 
session of  money  which,  ex  ceguo  et  hono^ 
ought  to  be  paid  to  the  plaintiff.  The  deed 
recites  a  consideration  of  $2,800.  It  is  true 
that  the  proof  submitted  tended  to  show  that 
the  true  consideration  was  not  $2,800,  nor 
any  other  amount  of  money,  but  was  the 
payment  of  a  debt  claimed  by  the  petitioner 
to  be  due  him  by  the  intestate  to  the  amount 
of  $2,800,  and  that,  while  the  petitioner 
paid  to  the  intestate  $2,800,  it  was  on  an 
agreement  that  the  land  was  in  fact  conveyed 
to  pay  the  debt,  and  the  $2,800  paid  to  the 
intestate  was  to  be  repaid  to  the  petitioner. 
Such  an  agreement  in  no  wise  affects  the 
validity  of  the  deed,  nor  does  it  change  any 
of  its  tenns.  It  is  true  that  it  shows  the 
consideration  to  be  different  from  that  which 
is  expressed  in  the  deed.  The  consideration 
of  a  deed  may  be  inquired  into  without  af- 
fecting the  terms  of  the  contract,  and,  what- 
ever was  the  consideration  of  the  deed, — 
whether  it  was  $2,800,  as  expressed,  or 
whether  it  w^as  the  payment  of  a  debt  of 
$2,800, — really  becomes  immaterial.  So  that 
there  was.  a  consideration,  and  the  effect  of 
the  instrument  under  this  proof  is  to  vest 
in  the  grantee  all  the  title  which  the  grantor 
possessed.  Nor  do  we  think,  as  suggested  in 
his  opinion  by  the  judge,  that  the  evidence 
shows  that  the  right  of  action,  if  any  there 
was.  was  in  the  wife  of  the  petitioner,  and 
not  in  him.  The  suit  was  not  instituted  on 
the  original  agreement  to  pay  Mrs.  Stone 
for  the  board  of  the  intestate.  It  has  for  its 
foundation  the  agreement  on  the  part  of  the 
intestate  to  repay  to  the  petitioner  the 
amount  of  money  which  he  turned  over  to 
the  intestate  under  the  agreement  alleged. 
We  are  not  to  be  understood  as  passing  on 
the. merits  of  this  case,  nor  deciding  as  to 
whether  the  evidence  offered  was  sufficient 
to  establish  the  contention  of  the  plaintiff. 
Tlie  questions  of  fact  involved  must  be  de- 
termined by  the  jury.  For  the  reasons  which 
we  have  given,  it  is  our  opinion  that  the  evi- 
dence of  Maj.  Key  was  admissible,  and  we 
might  go  further,  and  add  that  without  it 
the  case  ought  to  have  been  submitted  to  the 
jury  for  determination  of  the  facts.  As  it 
IS,  we  think  the  judge  erred  in  ruling  out 
the  evidence  of  Key,  and  that  he  likewise 
erred  in  granting  a  nonsuit. 

The  jtulgmeni  is  therefore  reversed. 

All  the  Justices  concur,  except  Tiuhf  J^ 
absent  on  account  of  sickness. 
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Emma  E.  HERTZ  et  al,  Plffs.  in  Err., 

V. 

Cecelia    S.    ABRAHAMS,    Admx.,    etc.,  of 
Moses  Sheftall,  DeeeaBed. 

(110  Ga.  707.) 

*1.  Tbe  Intention  of  a.  testator,  if  legal, 
governs  the  construction  of  bU  will,  and  is 
to  be  ascertained  from  the  words  thereof. 
If  he  uses  words  which  clearly  create  one  es- 
tate, though  he  designed  another,  his  inten- 
tion must  yield  to  the  rules  of  law. 

2.  A  Trill  l»  to  be  construed  by  tbe  la^w 
existing  when,  upon  the  testator's  death,  the 
will  takes  effect,  (a)  Whether  words  In  a 
will  made  by  a  testator  who  dies  before  the 
act  of  February  17,  1854,  create  an  estate 
tail  is  to  be  controlled  by  the  decisions  of  the 
English  courts  construing  such  or  similar 
words  in  devises  of  real  property,  in  connec- 
tion with  the  statute  de  donia  conditionali- 
fnts. 

S.    A  devise  to  A  for  her  separate  use, 

and.  In  case  she  has  no  issue,  to  B,  before  the 
act  of  1854,  is  a  devise  limited  upon  an  Indefi- 
nite failure  of  Issue,  which,  under  the  English 
rules  of  Interpretation,  created  an  estate  tail 
by  implication  under  the  statute  de  donia, 
and  is  therefore  enlarged  into  a  fee-simple 
estate  by  our  act  of  December  21,  1821. 
(a)  An  executory  devise  which  was  limited 
upon  words  importing  an  indefinite  failure 
of  issue  of  the  first  talker,  under  the  law 
when  the  will  in  this  case  took  effect,  was 
uniformly  held  to  be  void  for  remoteness. 

(June  6,  1000.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  alleged  rights  under  the  will  of 
Moses  Sheftall,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  U.  H.  MoLaws  and  Sausay  & 
Sanaay,  for  plaintiffs  in  error: 

In  the  interpretation  of  wills  the  inten- 
tion of  th«  testator  shall  be  diligently  sought 
after,  and  effect  given  to  the  same  so  far  as 
may  be  consistent  with  the  rules  of  law. 

Weed  V.  Knorr,  77  Ga.  636,  1  S.  E.  167; 
Olmstead  v.  Dunn,  72  Ga.  850;  Wetter  v. 
United  Hydraulic  Cotton  Press  Co.  75  Ga. 
544. 

The  words  of  the  devise — "I  give  and  be- 
queath to  my  sister,  Mrs.  Perla  S.  Solomons, 
wife  of  Lizar  Solomons,  my  brick  store  on 
Congress  street,  not  to  be  subject  to  her 
present  husband's  debts  or  her  future  hus- 
band's debts" — are  sufficient  to  create  a  fee. 

The  fee  is  not  absolute;  it  is  defeasible 
and  determinable,  '4f  she  has  no  issue,"  the 
fee  is  transferred  to  his  niece,  Miss  Nellie 
Sheftall  Cohen,  to  be  settled  on  her. 

A  defeasible  or  determinable  estate  in  fee 
is  a  legal  estate,  recognized  by  the  law ;  and 
that  a  fee  may  be  limited  on  a  fee  by  way  of 
executory  devise  is  also  a  well-recognized 
mle  of  law. 

^Headnotes  by  Simmons,  Ch.  J. 

NoTK. — On  the  subject  of  estates  tail,  which 
if  80  extensively  discussed  In  the  above  case, 
see  also  Pennington  v.  Pennington  (Md.)  3  L. 
R.  A.  816. 
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Qroce  v.  Rittenherry,  14  Ga.  232;  Eanis 
v.  Smith,  16  Ga.  545;  Grisivold  v.  Greei;  18 
Ga.  545,  Affirmed  in  Payne  v.  Rosser,  53  Ga. 
662;  Hill  v.  Alford,  46  Ga.  251;  Gibson  v. 
Hardaway,  68  Ga.  370;  Hudgens  v.  Wilkins,. 
77  Ga.  555;  Wetter  v.  United  Hydraulic  Cot- 
ton Press  Co.  75  Ga.  540;  Matthews  v.  Hud- 
son, 81  Ga.  120,  7  S.  E.  286;  Greer  v.  Pate, 
85  Ga.  552,  11  S.  E.  869;  Chevming  v.  Shu- 
mate, 106  Ga.  751,  32  S.  E.  544;  Daniel  v. 
Daniel,  102  Ga.  181,  28  S.  E.  167;  Sharman 
v.  Jackson,  30  Ga.  224;  Burton  v.  Black,  30 
Ga.  638 ;  Forman  v.  Troup,  30  Ga.  496 ;  Ten- 
nell  V.  Ford,  30  Ga.  707;  Doe  ex  dem.  Shef- 
tall y.  Roe,  30  Ga.  453. 

The  devise  did  not  create  an  estate  tail; 
there  was  no  devise  to  "the  heirs  of  the- 
body"  nor  to  the  issue  of  Mrs.  Perla  S.  Solo- 
mons. The  devise  was  to  her,  to  her  alone 
for  her  separate  use,  not  subject  to  her  hus- 
band's marital  rights,  and  was  to  be  devested 
in  case  she  had  no  issue, — that  is,  if  she 
should  die  without  having  had  any  issue. 

"Issue"  in  this  will  could  only  mean  chil- 
dren^  to  carry  out  the  intention  of  the  testa- 
tor. 

The  word  "issue"  is  an  ambiguous  word; 
it  may  mean  lineal  descendants  generally,  or 
child  or  children,  and  the  meaning  depends 
on  the  intentioti  of  the  testator. 

Palmer  v.  Horn,  84  N.  Y.  519;  Deihl  v. 
King,  6  Serg.  &  R.  29,  9  Am.  Dec.  407;  2 
Redf.  Wills,  2d  ed.  pp.  34-37,  note;  4  Kent, 
Com.  278,  note;  Edwards  v.  Bihh,  43  Ala. 
672. 

If  the  words  admit  of  a  twofold  construc- 
tion the  rule  is  to  adopt  that  which  may 
tend  to  make  good  the  instrument,  and  to 
effectuate,  rather  than  to  frustrate;  and  if 
words  are  to  be  rejected  or  supplied  by  con- 
struction it  must  always  be  in  support  of  the- 
intent. 

10  Bacon,  Abr.  529;  1  Kent,  Com.  510, 
511;  Edwards  v.  Bibh,  43  Ala.  669;  Roe  v. 
Vingut,  117  N.  Y.  204,  22  N.  E.  933;  Tiede- 
man.  Real  Prop.  No.  544. 

The  words  "having"  and  "leaving"  must 
refer  to  something  in  existence  at  the  time 
having  and  leaving  occur. 

Edwards  v.  Bi66,  43  Ala.  673. 

As  construing  similar  devises,  and  declar- 
ing the  estates  to  be  determinable  or  defeas- 
ible fees,  see — 

Schmaunz  v.  Goss,  132  Mass.  141 ;  Symmes 
V.  Moulton,  120  Mass.  343 :  Dorr  v.  Johnson, 
170  Mass.  540,  49  N.  E.  919;  Whitcomh  v. 
Taylor,  122  Mass.  243. 

in  Morgan  v.  Thomas,  L.  R.  9  Q.  B.  Div. 
043,  the  court  says:  "In  this  case  we  must 
read  *issue'  as  meaning  'children,'  and  'chil- 
dren' as  meaning  'childrfii,'  and  in  no  other 
sense." 

Cudworth  v.    Thompson,    3   Desauss.    Eq. 
256,  4  Am.  Dec.  617 ;  Richardson  v.  yoyes,  2 
Mass.  56,  3  Am.  Dec.  24;  Jackson  ex  dem,. 
Staats  V.  Staats,  11  *Johns.  337,  6  Am.  Dec. 
376. 

The  plaintiffs  are  entitled,  as  the  sole 
heirs  at  law  of  their  mother,  Nellie  Sheftall 
Cohen,  to  whatever  their  mother  was  entitled 
to  under  the  will.  The  executory  devise  was 
a   certain   interest   and   estate,   and  so  far- 
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vested  before  the  contingency  happened  an 
to  pass  to  the  heirs  of  the  executory  devisee, 
who  died  before  such  contingency.  It  was 
a  vested  interest,  though  not  in  possession. 

Doe  V.  Roe,  2  Harr.  (Del.)  103,  29  Am. 
Rep.  330  J  4  Burns,  Eccl.  Law,  139;  Good- 
right  ex  dem,  Larmer  v.  Searle,  2  Wils.  29 ; 
Jones  V.  Roe,  3  T.  R.  93 ;  Hodgson  v.  Rawson, 
1  Ves.  Sr.  47 ;  Peck  v.  Parrot,  1  Ves.  Sr.  237 ; 
Purefoy  v.  Rogers,  3  Saund.  388,  note  h ;  Roe 
esD  dem.  Perry  v.  Jones,  1  H.  Bl.  30;  Oood- 
title  ew  dem.  Oumall  v.  Wood,  Willes,  211; 
Pinbury  v.  Elkin,  1  P.  Wms.  564;  4  Kent, 
Com.  284-510;  Collins  v.  Smith,  105  Ga. 
528,  31  S.  £.  449. 

Messrs.  Cktrrard,  Meldrim,  Sc  New- 
man, for  defendant  in  error: 

The  intention  of  the  testator  is  to  be 
gathered  from  a  consideration  of  the  whole 
will,  a  comparison  of  the  different  items, 
and  effect  given  to  this  intention  if  it  can  be 
done  legally. 

Robert  v.  West,  15  Ga.  141 ;  Felton  v.  Hill, 
41  Ga.  569. 

Where  technical  words  are  used,  testator 
is  presumed  to  employ  them  in  their  legal 
sense. 

3  Jarman,  Wills,  5th  Am.  ed.  p.  707 ;  An- 
derson v.  Jacksoti  ex  dem.  Eden,  16  Johns. 
410,  8  Am.  Dec.  330;  Choice  v.  Marshall,  1 
Ga.  97. 

In  the  first  item  of  the  will  in  controversy 
the  store  was  to  go  to  Perl  a,  not  for  life, 
but  as  her  own  property.  If  Perla  should 
die  leaving  a  child  to  survive  her  one  day,  it 
clearly  was  not  the  intention  of  the  testator 
that  the  store  should  go  to  the  heirs  of  the 
child,  but  that  it  should  go  over  to  Nellie 
and  her  heirs. 

Roach  V.  Martin,  1  Harr.  (Del.)  548,  27 
Am.  Dec.  751;  Paterson  v.  Ellis,  11  Wend. 
293;  Anderson  v.  Jackson  ex  dem.  Eden,  16 
Johns.  401,  8  Am.  Dec.  330;  Wiley  v.  Smith, 
3  Ga.  567. 

Still  less  could  it  have  been  the  intention 
of  the  testator  that,  if  Perla  should  bear  a 
<?hild  which  should  die  before  its  mother, 
Perla  would  become  the  absolute  owner  of 
the  property,  thus  cutting  off  Nellie  and  her 
helra. 

Hollifield  V.  Stell,  17  Ga.  288;  Anderson 
V.  Jackson  ex  dem.  Eden,  16  Johns.  400,  8 
Am.  Dec.  330. 

If  Sheftall  intended,  as  it  is  clear  he  did, 
that  his  niece  Nellie  and  her  heirs  should 
not  take  until  all  issue  or  posterity  of  Perla 
had  failed  at  any  indefinite  time  in  the  fu- 
ture, then  "the  consequence  must  prevail, 
whatever  is  the  intention." 

Paterson  v.  Ellis,  11  Wend.  289. 

It  takes  two  to  create  an  estate  by  the  ex 
parte  instrumentality  of  a  last  will  and  tes- 
tament. It  takes  the  testator  and  the  law. 
Here  the  testator  completed  the  workman- 
ship of  an  estate  tail  on  his  part,  but  the 
law  declining  to  co-operate,  that  particular 
kind  of  estate  was  not  generated. 

MHlkerson  v.  Clark,  80  Ga.  369,  7  S.  E. 
319 ;  Wiley  v.  Smith,  3  Ga.  568 ;  Carlton  v. 
Price,  10  Ga.  497;  Cook  v.  Walker,  15  Ga. 
458 ;  Wayne  v.  Lawrence^  58  Ga.  23. 

As  a  matter  of  intention,  and  as  a  matter 
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of  law,  it  is  clear  that  the  words,  'Hias  no 
issue,"  do  not  refer  to  Perla  alone,  but  to  her 
and  her  descendants,  and  that  the  fact  that 
Nellie  was  in  esse  at  the  time  the  will  waa 
made,  and  when  it  took  effect,  did  not  make 
definite  the  limitation  over. 

"Issue"  means  "descendants." 

Soper  V.  Brown,  136  N.  Y.  244,  32  N.  E. 
768;  Roach  v.  Martin,  1  Harr.  (Del.)  548, 
27  x\m.  Dec.  750;  Doe  ex  dem.  Bean  v.  Bai- 
ley, 8  T.  R.  5;  Doe  ex  dem.  Gregory  v. 
M'hich^lo,  8  T.  R.  211;  Robinson  v.  McDon- 
ald, 2  Ga.  116;  Hollifield  v.  Stell,  17  Ga. 
288;  Anderson  v.  Jackson  ex  dem.  Eden,  16 
Johns.  398,  8  Am.  Dec.  330. 

There  is  clearly  nothing  in  the  fact  that 
Nellie  Cohen  was  in  esse  at  the  time  to  nar- 
row down  the  limitation  over. 

Hollifield  V.  Stell,  17  Ga.  287;  Gray  v. 
Gray,  20  Ga.  820;  Walls  v.  Garrison,  33  Ga. 
343;  Barlow  v.  Salter,  17  Ves.  Jr.  479. 

This  will  is  to  be  construed  according  to 
the  law^  as  it  existed  at  the  time  of  testator's 
death. 

Bennett  v.  Williams,  46  Ga.  399;  Wilker- 
.  son  V.  Clark,  80  Ga.  372,  7  S.  E.  319;  Ras- 
I  berry  v.  Harville,  90  Ga.  537,  16  S.  E.  299. 
I  The  quantity  of  interest  which  Mrs.  Solo- 
I  mons  took  was  a  fee-simple  estate. 

These  expressions,  "has  no  issue,"  and 
"leaves  no  issue,"  as  applied  to  real  estate 
under  the  laws  of  England,  the  statute  **de 
donis  conditionalibus,"  and  the  decisions  of 
the  English  courts  thereon,  mean,  respective- 
ly, indefinite  failure  of  issue,  the  legal  con- 
sequence of  which  is  to  create  an  estate  tail 
by  implication. 

Under  the  statute  of  1821  if  the  words 
used  in  the  first  item  of  this  will,  to  wit, 
"has  no  issue,"  would  have  passed  an  estate 
tail  by  the  statute  of  Westminster  II.  then 
the  requirement  is  mandatory  on  this  court 
to  hold  and  construe  said  first  item  to  vest 
in  Perla  S.  Solomons  an  absolute  uncondi- 
tional fee-simple  estate. 

Anderson  v.  Jackson  ex  dem.  Eden,  16 
Johns.  402,  8  Am.  Dec.  330;  Gray  v.  Gray, 
20  Ga.  815;  Robinson  v.  McDonald,  2  Ga. 
116;  Wiley  v.  Smith,  3  Ga.  551;  Robert  v. 
West,  16  Ga.  122;  Cook  v.  Walker,  15  Ga. 
465;  Harris  v.  Smith,  16  Ga.  545;  Grisxoold 
V.  Greer,  18  Ga.  545;  Hollifield  v.  Stell,  17 
Ga,  280;  Hose  v.  King,  24  Ga.  426;  Brown 
V.  Weaver.  28  Ga.  378 ;  Forman  v.  Troup,  30 
Ga.  496;  Walls  v.  Garrison,  33  Ga.  341; 
Strong  v.  Middleton,  51  Ga.  462;  Wayne  v. 
Lawrence,  58  Ga.  15;  Durant  v.  Muller,  88 
Ga.  251,  14  S.  E.  612. 

By  the  common  law,  a  grant  to  A  and  the 
"heirs  of  his  body,"  was  called  a  "conditional 
fee,"  as  contradistinguished  from  a  "fee 
simple."  It  was  construed  to  be  a  fee  simple 
on  condition  that  the  donee  had  heirs  of 
his  body.  Under  the  decisions  of  the  Eng- 
lish courts,  if  the  donee  of  such  an  estate 
had  issue  born  his  estate  became  absolute 
because  he  had  performed  the  condition ;  and 
he  could  convey  it,  or  encumber  it. 

1  Cruise,  Dig.  title  2,  chap.  2  §§  1-5. 

To  guard  against  this  construction  put  by 
the  courts  on  such  grants,  the  statute  of 
Westminster  II.  was  passed  in  the  year  of 
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12S5,  which  wag  termed  the  "pareut  of  es- 
tates tail.'* 

Under  this  statute,  decisions  were  made 
for  500  years  by  the  English  courts  estab- 
lishing when  and  by  what  words  an  estate 
tail  was  created  within  the  meaning  of  the 
statnte. 

Statute  de  Donis,  Book  of  Assize  (35  Edw. 
III.  pi.  14);  ifotiday's  C(Uit\  9  Coke,  Vila; 
King  v.  Kumball,  Oro.  Jac.  448;  Daintry  v. 
D'liniry,  0  T.  U.  307 ;  Bcauclcrk  v.  Dormer, 
2  Atk.  308;  Doe  ex  dem.  Bean  v.  Ilalleyj  8 
T.  R.  5:  Doe  ex  dem,  Gregory  v.  Whickelo, 
S  T.  R.  211 ;  Doe  v.  Fonnereau,  2  Dougl.  504; 
Hope  ex  dem.  Brown  v.  Taylor y  1  Burr.  208 ; 
Dcun  ex  dem.  Slater  v.  Slater,  5  T.  R.  335 ; 
Barloic  v.  Salter,  17  Ves.  Jr.  479;  Romilly 
V.  James,  6  Taunt.  263 ;  Tenny  ex  dem.  Agar 
V.  Agar,  12  East,  253;  Cole  v.  Qoble,  13  C. 
B.  445;  Machell  v.  Weeding,  8  Sim.  4;  An- 
denton  y.  Jackson  ex  dem.  Eden,  16  Johns. 
3S2,  8  Am.  Dec.  330;  Patcrson  v.  Ellis,  11 
Wend.  259;  3  Jarman,  Wills,  5th  Am.  ed. 
chap.  41,  p.  296;  Chism  v.  Williams,  29  Mo. 
28S. 

Siminonsy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  record  discloses  that  Dr.  Moses  Shef- 
tall,  of  Savannah,  Georgia,  made  his  last 
will  in  1849,  and  died  in  1850.    By  the  first 
item  of  his  will  he  devised  the  real  property 
in  dispute  as  follows:     "I  give  and  bequeath 
to  my  sister,  Mrs.  Perla  S.  Solomons,    wife 
of  Lizar  Solomons,  my  brick  store  on  Con- 
gress street,  not  subject  to  her  present  hus- 
band's debts  or  her  future  husband's  debts; 
and  in  case  my  sister,  Mrs.'  Perla  S.  Solo- 
mons, has  no  issue,  the  said  store  to  go  to 
my  niece.  Miss  Nelly  Sheftall  Cohen,  and  to 
be  settled  on  her,"  which  is  equivalent  to  a 
devise  to  A  for  her  separate  use,  and,  in  case 
she  has  no  issue,  to  B.    There  are  no  super- 
added words  explaining  the  term  "issue"  in 
this  item.    In  another  item  the  testator  de- 
vises a  separate  piece   of  real    property  to 
Mrs.  Solomons,  and  in  case  she  leaves  no  is- 
sue, to  go   to   another   niece.    ^Irs.    Solo- 
mons,   several     years    prior    to    her  death, 
in    1897,     made    her    will,     and    devised 
the  property  in  dispute  to  the  defendant  in 
error,  who  is  her  adopted  daughter.     The 
plaintiffs  are  the  heirs  at  law  of  Miss  Cohen. 
The  contention  of  the  plaintifTs  is  that  Mrs. 
Sdomons,  under  the  nrst  item  of  the  will, 
took  a  determinable  or  defeasible  fee,  and, 
upon  her  death,  without  issue,  the  absolute 
title  then  passed  to  them  as  the  heirs  at  law 
of  Miss  Cohen,  the  executory  devisee.     The 
contention  of  the  defendant  is  that  the  de- 
vise created  an  estate  tail,  which  our  act 
of  December  21,  1821,  converted  into  a  fee- 
simple  estate  in  favor  of  Mrs.  Solomons,  the 
first  taker,  and  therefore  the  latter  had  the 
full  right  and  power  to  devise  the  property 
in  fee  simple  to  the  defendant  in  error.    The 
court  below  sustained  the  last  given  conten- 
tioQ,  and  this  is  excepted  to  by  the  plain- 
tiffs. 

1.  The  intention  of  the  testator  must  gov- 
ern the  construction  of  his  will,  if  legal; 
ttd  tiiis    intention    may    be     conclusively 
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shown  by  the  unambiguous  words  of  his 
will.  If  the  intention  thus  shown  is  illegal, 
it  must  yield  to  the  rules  of  law.  Civil  Code, 
§  3324;  10  Bacon,  Abr.  533;  Choice  v.  Mar- 
shall, 1  Ga.  102-104;  Carlton  v.  Price,  10 
Ga.  497 ;  Robert  v.  West,  15  Ga*  123,  141 ; 
Cook  v.  Walker,  15  Ga.  465;  Smith  v.  Dun- 
woody,  19  Ga.  259 ;  Carroll  v.  Carroll,  25  Ga. 
260;  Fclton  v.  Hill,  41  Ga.  569;  Gillespie  v. 
Schuman,  62  Ga.  253.  As  Judge  Lumpkin 
aptly  said  in  Smith  v.  Dunwoody,  19  Ga. 
259:  ''So  long  as  a  testator  does  not  in- 
fringe the  rules  of  law,  he  has  the  right  to 
say,  with  Staberius,  when  he  imposed  an  un- 
palatable condition  in  his  will,  Sive  ego 
prave-  seu  recte,  hoc  volui.  But  if  he  pro- 
poses doing  an  illegal  act, — as  creating  a 
perpetuity, — or  uses  words  to  create  one  es- 
tate when  he  designed  another,  in  these  and 
innumerable  other  cases  which  might  be 
cited  his  intentions  will  be  defeated.  How 
frequently  are  courts  obliged  to  say,  in  the 
construction  of  wills,  in  conflicts  between  in- 
tention and  i^chnical  rules  and  expressions, 
Voluit,  sed  non  descit." 

2.  The  law  governing  the  construction  of 
this  will  is  that  which  was  in  force  when 
the  will  took  etl'ect  upon  the  testator's  death, 
in  1850.  Sutton  v.  Chenault,  18  Ga.  1,  4; 
Worrill  v.  Wright,  25  Ga.  657;  Bennett  v. 
Williams,  46  Ga.  399;  Lofton  v.  Murchison, 
80  Ga.  392,  7  S.  E.  322 ;  Stone  v.  Franklin, 
89  Ga.  190,  15  S.  E.  47.  At  that  time,  as 
well  as  when  the  will  was  made,  the  act  of 
December  21,  1821,  was  of  force.  The  first 
section  of  that  act  reads  as  follows:  "All 
gifts,  grants,  bequests,  devises,  and  convey- 
ances of  every  kind  whatsoever,  whether 
real  or  personal  property,  made  in  this  state, 
and  executed  in  such  manner,  or  expressed 
in  such  terms,  as  that  the  same  would  have 
passed  as  estate  tail  in  real  property  by 
the  statute  of  Westminster  II.  (commonly 
called  the  statute  de  donis  conditionalibus) , 
be  held  and  construed  to  vest  in  the  person 
or  persons  to  whom  the  same  may  be  made 
or  executed,  an  absolute  unconditional  fee- 
simple  estate."  Cobb,  Dig.  p.  169.  The 
statute  de  donis,  which  was  enacted  in  the 
year  1285,  is  called  "the  parent  of  estates 
tail."  Before  that  statute,  there  existed  no 
estates  tail,  express  or  implied,  in  England. 
Estates  tail  by  implication  arose  in  England 
under  devises  wherein  a  greater  estate  than 
for  the  life  of  the  first  taker  was  irresistibly 
inferred  when  the  devise  was  to  A  without 
the  added  words,  "and  his  heirs,"  and  the 
same  estate  was  limited  over  upon  words 
importing  an  indefinite  failure  of  issue ;  and 
hence,  in  such  devises  as  to  A,  and,  if  he 
dies  without  issue,  to  B,  the  devise  was  con- 
strued by  necessary  implication  to  be  equiv- 
alent to  a  devise  to  A  and  his  issue,  and 
if  he  die  without  issue,  to  B,  so  as  to  bring 
it  within  the  intent,  if  not  the  letter,  of  the 
statute  de  doiiis.  Therefore,  to  ascertain 
whether  the  devise  in  the  will  now  under  con- 
sideration is  "executed  in  such  manner,"  or 
expressed  in  such  terms,  as  that  the  same 
would  have  passed  an  estate  tail  in  real 
property  by  the  statute  de  donis,  we  must 
look   to   the  construction  placed   upon  that 
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statute  by  the  English  courts,  especially 
prior  to  the  American  Revolution.  Gray  v. 
Gray,  20  Ga.  804  (syl.  point  3),  809.  Such  is 
also  the  presumed  intent  of  our  legislature 
as  to  the  construction  of  all  English  statutes 
adopted  in  this  state.  Brown  v.  Burke,  22 
Ga.  574  (syl.,  point  3),  580.  And,  independ- 
ently of  these  decisions,  when  our  legisla- 
ture used  the  words  in  the  act  of  1821,  ''as 
would  have  passed  an  estate  tail  in  real 
property  by  the  statute  of  Westminster  II., 
commonly  called  the  'statute  de  donis  condi- 
tionalibus/  "  they  evidently  had  in  mind  and 
referred  to  the  English  decisions  previously 
rendered  for  centuries  upon  the  various  ex- 
pressions held  by  them  to  pass  an  estate 
tail  in  real  property  under  that  statute, 
rather  than  intending  to  ignore  those  deci- 
sions, or  use  the  words  "real  property"  in 
a  supererogatory  or  useless  sense,  and  refer 
this  six  century  old  statute  to  the  respective 
judges  of  the  superior  courts,  which  were 
the  highest  courts  then  existing  in  this  state, 
for  their  separate  opinions  on  it. 

3.  The  vital  question,  then,  in  this  case  is : 
Does  the  devise  under  the  first  item  of  the 
will  create  an  estate  tail  under  the  statute 
de  donis,  which  our  act  of  1821  converted 
into  a  fee-simple  estate  in  favor  of  the  first 
taker?  If  the  term  "in  case  she  has  no  is- 
sue" imports  an  indefinite  failure  of  issue, 
the  devise  was  an  estate  tail  by  implication 
under  the  English  law,  and  the  executory 
devise  was  void  for  remoteness;  and,  e  con- 
verso,  if  the  term  means  a  definite  failure  of 
issue,  the  devise,  as  the  law  stood  prior  to 
1821,  gave  the  first  taker  a  defeasible  or  de- 
terminable fee,  and  the  executory  devise 
was  valid.  In  2  Jarman,  Wills,  Randolph  & 
Talcott's  ed.  p.  136,  it  is  said:  "It  has 
been  long  settled,  however,  that  a  devise,  in 
a  will  which  is  regulated  by  the  old  law,  to 
a  person  and  his  heirs,  or  to  a  person  indefi- 
nitely, with  a  limitation  over  in  case  he  die 
without  issue,  confers  an  estate  tail,  on  the 
ground,  in  the  former  case,  that  the  testator 
has  explained  himself  to  have  used  the  word 
'heirs'  in  the  qualified  and  restricted  sense 
of  heirs  of  the  body,  and  in  the  latter  case 
on  the  ground  that  he  has,  by  postponing 
the  ulterior  devise  until  the  failure  of  the 
issue  of  the  prior  devisee,  afforded  an  ir- 
.restible  inference  that  he  intended  that  the 
estate  to  be  taken  by  the  prior  devisee  un- 
der the  indefinite  devise  should  be  of  such  a 
measure  and  duration  as  to  fill  up  the  chasm 
in  the  disposition,  and  prevent  the  failure  of 
the  ulterior  devise,  which,  as  an  executory 
devise  to  take  efl'ect  on  a  general  failure  of 
issue,  would,  of  course,  be  void  for  remote- 
ness." Such,  however,  would  not  be  true  if 
the  limitation  over  was  upon  a  definite  fail- 
ure of  issue,  as  "where  the  devise  over  is  to 
take  effect  on  the  event  of  the  prior  devisee 
dying  without  issue  living  at  the  death." 
Id.  p.  138.  That  under  the  old  English  law 
(that  is,  prior  to  the  English  wills  act  of 
1837)  a  devise  to  A  and,  if  he  die  without 
issue,  to  B,  would  be  an  estate  tail  by  im- 
plication, as  stated  by  Jarman.  see  also 
Smith,  Executory  Interest.  §  564:  Beach, 
Wills,  §  195;  29  Am.  &  Eng.  Enc.  Law.  p. 
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385.  And  that  a  devise  to  A  for  life,  and,  if 
he  die  without  issue,  to  B,  was  also  an  es- 
tate tail  by  implication,  see  2  Jarman,  Wills, 
Randolph  &  Talcott's  ed.  pp.  136-138;  Reese, 
Exrs.  p.  307.  A  devise  to  A  and  his  issue,  or 
to  A  with  remainder  to  his  issue,  and,  if  he 
die  without  issue,  to  B,  would  be  an  express 
estate  tail.  Smith,  Executory  Interest,  SI 
569-573;  3  Jarman,  Wills,  1  Randolph  & 
Talcotfs  ed.  pp.  94,  203.  The  only  difference 
between  an  express  estate  tail  and  an  estate 
tail  by  implication,  both  being  dependent 
upon  a  limitation  over  upon  an  indefinite 
failure  of  issue,  is  that  in  the  former  there 
is  an  express  devise  to  the  issue,  and  in  the 
latter  such  devise  is  necessarily  implied  from 
the  ulterior  devise  being  postponed  until 
after  a  failure  of  issue  generally  of  the  first 
taker.  Therefore  "issue"  will  be  a  word  of 
limitation  or  not,  as  it  may  be  contained  in 
a  phrase  or  term  which,  under  the  rules  of 
law,  import  an  indefinite  failure  of  issue  or 
a  definite  failure  of  issue,  respectively. 
"Issue,  when  a  word  of  limitation,  means 
lineal  descendants  indefinitely,  and  hence 
heirs  of  the  body."  11  Am.  &  Eng.  Enc. 
Law,  p.  869;  3  Jarman,  Wills,  Randolph  & 
Talcotfs  ed.  p.  200.  In  England,  before 
the  wills  act  of  1837,  the  phrases :  "if  he  have 
no  issue,"  "if  he  die  without  leaving  issue," 
"leave  no  issue,"  "for  want  of  is^ue,"  "in 
default  of  issue,"  "if  he  die  without  issue,**  or 
other  words  of  similar  import,  unexplained 
by  the  context,  when  made  the  contin- 
gency in  devises  of  a  limitation  over  of  real 
property,  were  invariably  construed  to  mean 
an  indefinite  failure  of  issue,  and  to  create 
an  estate  tail.  3  Jarman,  WMlls,  Randolph 
&  Talcott's  ed.  pp.  296-301 ;  Beach,  Wills,  § 
195;  Smith,  Executory  Interest,  S§  538,  563; 
11  Am.  &  Eng.  Enc.  Law,  pp.  899,  902,  904, 
918.  And  thus,  it  is  seen,  the  contention  of 
the  defendant  in  error  is  well  sustained  by 
text  writers. 

The  cases  of  authority  on  the  question 
now  under  review  are  the  English  decisions 
prior  to  May  14,  1776,  in  accordance  with 
our  adopting  act  of  1784,  and  the  decisions 
of  this  court,  and,  we  may  also  add,  the  de- 
cisions of  the  English  courts  since  the  Amer- 
ican Revolution  which  are  in  line  with  those 
prior  thereto.  These  decisions,  practically 
in  an  unbroken  line,  clearly  settle  the  prop- 
osition that  the  devise  under  the  first  item 
in  this  will  was  an  estate  tail  by  implica- 
tion in  England,  and  that  such  class  of  en- 
tails, as  well  as  estate  tail  express,  were 
legitimately  within  the  statute  de  donis. 
The  design  of  that  statute  was  to  favor  the 
issue  in  the  entailment  of  real  property,  and 
hence  the  English  courts  always  maintained 
that  the  only  way  to  carry  out  this  desi^ 
fully  was  to  apply  the  provisions  of  the 
statute  to  all  devises  of  real  property  where 
the  immediate  devise  to  the  issue,  or  the 
limitation  over  upon  failure  of  issue  of  the 
first  taker,  unexplained  by  the  context, 
meant  an  indefinite  failure  of  issue.  In 
Sionday's  Case,  5  Coke.  Rev.  ed.  227.  9  Coke, 
Old  ed.  1276  (a.  d.  1611),  the  devise  was 
to  A.  a  son,  and  if  he  have  issue  male  of 
his  body,  then    to    such  issue,    and,    if  he 
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hftve  no  issue  male  of  his  body,  then  to  B, 
soother  son.  Counsel  for  the  first  taker  con- 
tended, and  it  was  so  resolved  by  the  court, 
that  the  words,  "if  he  hath  no  issue  male, 
.  .  .  is  as  much  as  to  say  if  [he]  .  n  . 
dies  without  issue  male,  which  words  are 
sufficient  to  create  an  estate  tail  in  him." 
And  in  Counden  v.  ClerkCj  Hobart,  29a  (a. 
D.  1613),  the  devise  was  to  A,  a  son,  and,  if 
he  die  without  issue  of  his  body,  to  B;  and 
the  court  said:  "I  am  of  opinion  that  the  son 
is,  by  the  proviso  of  this  will,  made  tenant 
in  tail  to  him  and  the  heirs  of  his  body.  For 
the  implication  (which,  in  a  will,  is  sufficient 
for  that  purpose)  is  plain."  These  two  cases 
are  of  special  importance  as  showing  that 
the  words  '*if  he  has  no  issue,"  mean  the 
same  as  "if  he  dies  without  issue,"  and  that 
these  latter  words,  following  a  devise  to  the 
first  taker  indefinitely  or  generally,  will 
raise  an  estate  tail  by  implication  in  him 
and  the  issue.  And,  as  will  be  seen  later  on 
in  this  opinion,  the  case  of  Counden  v. 
Clerke,  defining  and  upholding  estates  tail 
by  implication,  has  been  followed  by  many 
other  decisions.  In  Boden  v.  Watson,  1  Ambl. 
398  (1761) ;  1  Ambl.  478  (1764),— there  was 
a  bequest  to  A  for  life,  and,  in  case  he  has  no 
heirs,  then  to  B.  Lord  Hardwicke,  who  de- 
livered the  opinion  in  1764  on  the  appeal  of 
the  case  from  the  master  of  the  rolls,  held 
that  the  words,  "in*  case  he  has  no  heirs," 
meant  an  indefinite  failure  of  issue;  and, 
as  personalty  was  not  within  the  statute  de 
4oni8y  the  executory  devise  was  declared 
void  for  remoteness,  and  the  first  taker  was 
invested  with  the  absolute  fee  to  the  prop- 
erty. It  follows  that  if  this  case  had  been  a 
devise  of  real  property,  the  words  '*in  case 
he  has  no  heirs"  would,  of  course,  have  been 
held  to  mean  an  indefinite  failure  of  issue, 
and  to  give  the  first  taker  an  estate  tail 
under  the  statute  de  donis.  In  Crooke  v. 
De  Vandes,  9  Ves.  Jr.  197  ( 1803) ,  the  devise, 
under  a  will  made  in  1772,  was  to  A  and 
the  heirs  of  his  body,  and,  if  he  has  no  such 
heirs,  to  B.  Lord  Eldon  maintained  (p.  202) 
that  the  words  "if  he  has  no  such  heirs" 
did  not  point  "to  any  time  less  indefinite 
than  a  general  failure  of  such  issue;"  and 
he  said  ( p.  203 )  :  "There  is  no  doubt,  where 
these  words  are  applicable  ...  to  free- 
hold .  .  .  estates,  they  will  give  an  es- 
tate tail  in  the  freehold."  In  Romilly  v. 
James,  6  Taunt.  263,  274-276  (1815),  the 
devise,  under  a  will  made  in  1734,  was  to 
A  and  his  heirs,  and,  "in  case  he  die  hav- 
ing no  issue,"  then  to  B,  a  nephew  of  the 
testator.  The  contentions  were  similar  to 
those  made  in  the  present  case.  The  court 
held  that  the  devise  did  not  create  a  defeasi- 
ble fee  in  A,  with  an  executory  devise  over, 
but  did  create  an  estate  tail ;  because  the 
words,  "in  case  he  die  having  no  issue," 
meant  an  indefinite  failure  of  issue.  Gibbs, 
Ch.  J.,  said  (p.  276) :  "It  is  urged  that  this 
devise  does  not  create  an  estate  tail,  but  a 
defeasible  fee  simple,  with  an  executory 
devise  over;  but  we  find  no  authority  for 
supporting  that  construction."  This  case  is, 
therefore,  practically  "on  all  fours"  with 
the  one  now  under  consideration. 
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And  in  Cole  t.  Qoble,  13  G.  B.  445  (1853), 
the  devise  in  a  will  made  in  1826  was  to  A,  a 
granddaughter,  but,  in  the  event  of  A,  "dying 
without  having  any  lawful  issue,"  then  to 
other  granddaughters,  to  be  divided  be- 
tween them  share  and  share  alike.  The 
court  unanimously  held,  Jervis,  Ch.  J.,  ren- 
dering the  main  opinion,  that  the  words  "dy- 
ing withswt  having"  issue  imported  an  in- 
definite IttUure  of  issue,  and  that,  therefore, 
A,  the  first  taker,  took  an  estate  tail  by  im- 
plication. CresBwell,  J.,  said,  in  referring  to 
these  words  in  wills  devising  real  property, 
that  "no  person  could  have  entertained  a 
doubt  that  the  words  are  sufficient  to  con- 
vey an  estate  tail."  And  Williams,  J.,  said: 
"This  is,  in  effect,  nothing  more  or  less  than 
a  devise  to  a  person  and  her  issue,  which 
beyond  all  doubt  gives  her  an  estate  tail." 
In  Forth  v.  Chapman,  1  P.  Wms.  667  (1719), 
Lord  Chancellor  Parker  said  that,  in  a  devise 
of  freehold  to  A,  and,,  if  he  died  leaving  no 
issue,  then  to  B,  his  nephew,  "the  construc- 
tion should  be,  if  .  .  .  [A]  died  with- 
out issue  generally,  by  which  there  might  be 
at  any  time  a  failure  of  issue." 

This  view  was  unqualifiedly  approved  by 
Lord  Talbot  in  Atkinson  v.  Hutchinson,  3 
P.  Wms.  258,  and  by  Lord  Hardwicke  in 
Southhy  V.  Stonehouse,  2  Ves.  Sr.  610;  Lord 
Talbot  saying  that  a  devise  to  A,  and,  if  he 
die  without  leaving  issue,  then  to  B,  applied 
to  real  estate,  will  give  A  an  estate  tail  by 
implication.  While  these  cases  also  recog- 
nize that  the  words  "die  leaving  no  issue," 
as  applied  to  personal  property,  mean  a 
definite  failure  of  issue,  the  reasons  for 
maintaining  a  different  construction  of  them 
as  to  personal  property  are :  First,  because 
personalty  is  not  within  the  statute  de  donis, 
and  therefore  the  probable  intent  of  the  tes- 
tator can  be  enforced;  and,  second,  because, 
when  applied  to  realty,  which  is  within  the 
statute,  the  intent  of  the  testator  is  to  cre- 
ate an  estate  tail,  but,  if  his  intent  was  other- 
wise, it  could  not  be  carried  out  against  the 
rules  of  construction  placed  upon  these  ex- 
pressions, in  upholding  the  design  of  the 
statute,  as  to  devises  of  real  property  in  fa- 
vor of  the  issue.  See  also  remarks  of  Sir 
William  Grant,  M.  R.,  in  Elton  v.  Eason,  19 
Ves.  Jr.  77. 

In  BparrovD  v.  Bhavo,  3  Bro.  P.  C.  120 
(1729),  which  Lord  Hardwicke  says  in 
Southhy  V.  Stonehouse,  2  Ves.  Sr.  610,  was 
"the  case  of  great  argument,"  the  devise  was 
in  trust  for  A  during  her  natural  life,  and 
if  she  die,  leaving  issue  of  her  body,  then 
for  such  issue;  but  if  she  should  die  with- 
out issue  as  aforesaid,  then  to  B,  a  godson 
of  the  testator.  A,  who  claimed  an  estate 
tail,  levied  a  fine,  and  suffered  a  recovery  to 
the  use  of  herself  and  her  heirs.  She  then 
conveyed  to  Sparrow  and  others.  Upon  her 
death  without  issue,  B,  the  ultimate  devisee, 
with  the  heir  of  the  surviving  trustee,  leased 
the  land  to  Shaw,  who  entered  under  the 
lease.  Sparrow  and  others  thereupon  en- 
tered on  the  land,  and  dispossessed  him. 
Shaw  sued  them  in  ejectment  at  the  court 
of  great  sessions,  and  the  court,  on  Decem- 
ber 21,  1721,  decided  in  favor  of  the  defend- 
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ants.  Shaw  took  the  ease  to  the  court  of 
King's  bench,  which  reversed  the  judgment 
of  the  court  below  at  Easter  term,  1728.  See 
same  case  under  name  of  Bhaw  y.  Weigh,  2 
Strange,  marg.  page  798.  Sparrow  and 
others  then  brought  the  case  in  Parliament 
to  TCTerse  this  judgment  of  reversal.  The 
contention  in  their  behalf  was  that  under 
the  devise  A -had  an  estate  tail,  ''for  that,  in 
construction  of  law,  a  devise  to  one  with  a 
limitation  over  to  another  if  such  first  per- 
son dies  without  issue,  creates  an  estate  tail 
in  that  person,  as  well  as  if  the  devise  had 
been  to  nim  or  her  and  the  heirs  of  his  or 
her  body."  The  contention  for  Shaw  was 
that  A  did  not  take  an  estate  tail,  and  that 
the  decision  of  the  court  at  King's  bench 
ought  to  stand.  After  hearing  argument  and 
receiving  the  report  of  the  lord  chancellor 
as  to  the  views  of  the  judges  of  the  court  of 
King's  bench  and  common  pleas  and  the 
barons  of  the  exchequer,  the  house  of  lords 
adjourned  until  April  29,  1729,  when  the 
judges  were  ordered  to  attend  to  deliver 
their  opinions.  Accordingly,  on  that  date, 
all  the  judges  attended,  and,  after  they  had 
delivered  their  opinions  aeriaiim,  it  was  or- 
dered and  adjudged  by  the  house  of  lords 
"that  the  judgment  given  in  the  court  of 
King's  bench,  reversing  a  judgment  given 
in  the  court  of  great  sessions,  .  .  . 
should  be  reversed,  and  that  said  judnnent 
of  the  court  of  great  sessions  should  oe  af- 
firmed.*' in  Denn  ea  dem,  Geering  v.  Shen- 
ton,  1  Cowp.  410,  412  (Feb.,  1776),  Lord 
Mansfield  held  that  the  words  "in  case  he 
shall  die  without  leaving  issue,"  in  a  limita- 
tion over  of  lands  after  the  death  of  the 
first  taker,  "clearly  shew  it  to  be  an  estate 
tail." 

In  TeivM/  ex  dem.  Agar  t.  Agar,  12  East, 
253,  259-263  (1810),  the  devise  was  to  A 
and  his  heirs^  and  to  pay  an  annuity  to  B 
and,  if  both  died  without  leaving  child  or 
issue,  to  C.  The  unanimous  opinion  of  all 
the  judges  was  that  the  words  "without  leav- 
ing child  or  issue"  imported  an  indefinite 
failure  of  issue,  and  created  an  estate  tail 
successively  in  A  and  B.  And  Justice  Le 
Blanc  said  (page  261) :  "There  is  no  case 
where  the  words  'die  without  leaving  issue,' 
simply,  have  been  adjudged  to  mean  'with- 
out leaving  issue  at  the  time  of  the  death.' " 

In  Dansey  v.  Griffiths,  4  Maule  &  S.  61 
(1815),  the  devise  was  to  D.  R.  Dansey  and 
his  heirs,  but,  if  he  should  die,  and  leave  no 
issue,  then  to  testator's  son  B.  The  case 
was  argried  before  Lord  EUenborough,  Ch. 
J.,  and  Justices  Le  Blanc,  Bayley,  and  Dam- 
pier.  These  four  justices,  oyer  their  signa- 
tures, say :  "We  have  heard  this  case  argued 
by  counsel,  and  have  considered  it:  and  we 
are  of  opinion  that  Dansey  Richard  Dansey 
took  an  estate  in  tail  general  in  the  said  es- 
tates under  the  said  will." 

In  Franklin  v.  Lay,  6  Madd.  258.  260 
(1820) ,  the  devise  was  to  A,  and,  if  he  should 
die  without  leavinj;?  issue,  then  to  B.  The 
vice  chancellor  stated  "that  no  authority 
would  warrant  him  in  construing  the  words 
leaving  issue'  as  meaning  issue  living  at 
the  death ;  that  leaving  issue,'  as  appli^  to 
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real  estate,  imported  a  general  failure  of  is- 
sue." He  therefore  sustained  the  contention 
that  the  first  taker  "took  an  estate  tail  by 
force  of  the  limitation  over  being  on  a  gen- 
eral failure  of  issue." 

And  in  Doe  eso  dem,  Cadogan  t;  Etoari,  7 
Ad.  &  El.  636  (1838),  under  a  Will  where 
the  testator  died  in  1830,  the  devise  was  to 
A,  her  heirs  and  assigns,  forever;  but,  in 
case  she  should  die  without  leaving  issue, 
then  to  B.  Lord  Denman,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court,  after  re- 
viewing many  cases,  held  that  A  took  an  es- 
tate tail. 

The  only  seeming  break  in  the  line  of  the 
English  cases  as  to  the  efi'ect  of  the  words 
"leaving  no  issue"  was  in  Porter  v.  Bradley, 
3  T.  R.  143,  146  (1789),  where  the  words 
were  "leaving  no  issue  behind  him,"  and 
Lord  Kenyon  announced  his  dictum  that  he 
thought  the  words  "leaving  no  issue,"  alone, 
should  mean  a  definite  failure  of  issue  even 
when  applied  to  real  estate.  This  dictum  was 
thus  criticised  by  Lord  Eldon  in  Crooke  v. 
De  Vandes,  9  Ves.  Jr.  203:  "When  I  read 
the  case  of  Porter  v.  Bradley,  3  T.  R  143, 
speaking  with  all  due  deference  to  the 
learned  judge  who  expressed  that  dictum,  it 
appeared  to  me  that  it  went  to  shake  settled 
rules  to  their  very  foundation.  I  had  heard 
the  case  of  Forth  v.  Chapman  [IP.  Wms. 
664]  cited  for  years,  and  repeatedly  by  Lord 
Kenyon  himself,  as  not  to  be  shaken.  I 
never  knew  it  shaken."  But  Lord  Kenyon 
had,  previously  to  this  criticism,  in  the  case  of 
Daintry  v.  Daintry,  6  T.  R.  307-314  (1795), 
decided  contrary  to  his  aforesaid  dictum  in 
Porter  v.  Bradley,  and  thus  the  English 
cases  remain  uniform  that  a  limitation  over 
of  real  estate  if  the  first  taker  should  die 
leaving  no  issue,  or  without  leaving  issue, 
unexplained,  was  upon  an  indefinite  failure 
of  issue,  which  created  an  estate  tail. 

In  Goodright  v.  Cornish,  4  Mod.  256,  258, 
(1793),  and  in  Boehm  v.  Clarke,  9  Ves.  Jr. 
580  (1804),  which  are  two  of  many  similar 
cases,  the  words  "for  want  of  issue"  and  "in 
default  of  issue,"  unexplained  by  the  con- 
text, are  respectively  held  to  mean  a  failure 
of  issue  generally.  And  Lord  Hardwicke  so 
defines  "default  of  issue"  in  Southhy  v. 
Stonehouse,  2  Ves.  Sr.  616.  In  Walker  v. 
Drew,  1  Comyn,  372  (1723),  the  devise  was 
that  if  A,  a  son,  should  die  without  issue, 
then,  and  not  otherwise,  after  A's  death,  the 
estate  should  go  to  B,  anothef  son;  which 
the  court  held  to  be  an  estate  tail  by  impli- 
cation in  A. 

In  Brice  ▼.  Smith,  Willes,  1  (1737),  it  is 
said  ( page  3 ) :  "It  cannot  be  doubted  now, 
after  so  many  solemn  resolutions,  but  that, 
if  a  man  devise  an  estate  to  A  and  his  heirs, 
and  afterwards  in  his  will  give  his  estate 
to  another  in  case  A  dies  without  issue,  the 
subsequent  words  reduce  A's  estate  only  to 
an  estate  tail,  and  restrain  the  general  word 
'heirs'  to  signify  only  'heirs  of  the  body.'  So, 
likewise,  if  a  man  devise  an  estate  to  A,  or 
to  A  for  life,  without  saying  more,  and  af: 
terwards  in  the  same  will  devise  the  estate 
to  another  in  case  A  dies  without  issue, 
these  subsequent  words  will  enlarge  A's 
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ute  by  implication,  and  give  him  an  estate 
uil." 

In  Beauclerk  v.  Dormer,  2  Atk.  308 
(1742),  the  devise  was:  "I  make  A  my  sole 
heir,  .  .  .  and,  if  she  dies  without  is- 
sue, then  to  go  to"  B.  This  Lord  Hard- 
wieke  held  to  create  an  estate  tail  by  impli- 
cation in  A.  He  said  (p.  314)  :  "According 
to  the  opinion  of  Lord  Hale  in  King  v.  Mel- 
ling,  1  Vent  228  (decided  in  1672),  'a  devise 
to  a  man,  and,  if  he  dies  without  issue,  etc., 
is  always  construed  to  make  an  entail; 
.  .  .  for  the  law  will  carry  over  the  word 
'issue"  not  only  to  his  immediate  issue,  but 
to  all  that  shall    descend  from  him.      The 


word  "issue 


ft 


is  nomen  collectivum, 


and  takes  in  the  whole  generation  ew  vi  ter 
mini,  .  .  .  [and]  in  all  acts  of  Parlia- 
ment "exitus"  is  as  comprehensive  as  heirs 
of  tlie  body.'  "  Lord  Hale  also  stated,  in  his 
opinion  in  the  above-named  case,  that  "in 
Westminster  II.  de  donis  'issue'  is  made  a 
term  of  equivalence  to  *heirs  of  the  body.' " 
And  in  Doc  ex  dem.  Cadogan  v.  Ewart^  here- 
inbefore cited  as  to  the  force  and  effect  of 
the  words  "die  without  leaving  issue,"  Lord 
Denman  said:  "When  an  executory  devise 
is  limited  to  take  effect  after  an  indefinite 
failure  of  issue,  the  limitation  over  is  void. 
Under  the  rule,  if  the  limitation  be  to  take 
effect  after  a  dying  without  heirs,  or  with- 
out issue  ^nerally,  that  is  considered  to  be 
an  indefinite  failure  of  issue,  and  therefore 
void."  He  further  said  (p.  605) :  "We  may 
licre  observe  that  this  may  perhaps  be  the 
last  time  of  the  question  as  to  the  effect 
of  dying  w^ithout  issue  being  agitated;  for, 
by  the  act  of  7  Wm.  IV.  and  1  Vict.  chap. 
26,  S  29,  which  takes  effect  at  the  beginning 
of  this  year  (1838),  all  these  expressions 
of  *die  without  issue,'  or  *die  without  leav- 
ing issue,'  or  any  other  words  which  may  im- 
port a  failure  of  issue,  shall  be  construed  to 
mean  a  w^ant  or  failure  of  issue  in  the  life- 
time of  the  party;  and  therefore  the  57  cases 
alluded  to  by  Lord  Ellenborough  in  Doe  ex 
dem.  Ellis  v.  Ellis,  9  East,  386,  as  having 
been  mentioned  by  Ix)rd  Thurlow  in  Bigge 
V.  Bensley,  1  Bro.  Ch.  190,  as  having  oc- 
curred on  this  head,  as  well  as  several  others 
>ince  that  time,  may  be  considered  as  out 
ftf  our  reports,  except  as  to  wills  made  before 
the  present  year."  This  observation  of  Lord 
Denman  will  also  directly  apply  to  our  act 
of  February  17,  1854,  which  is  on  a  line 
with  the  above-mentioned  English  will  aot 
of  1837,  and  serve  the  double  purpose  of 
showing  that  in  England,  before  the  wills 
act,  which  took  effect  on  January  1,  1838,^ 
a  devise  like  the  one  in  the  will  now  under' 
review  would  have  been  held  an  estate  tail 
by  implication,  because  the  real  property  de- 
vi5*ed  was  limited  over  upon  an  indefinite 
failure  of  issue,  and  it  would,  therefore,  have 
b^en  so  held  in  this  state  before  our  act  of 
1854  for  the  same  reason,  which  would  give 
the  absolute  fee  to  the  first  taker  under  our 
act  of  1821 :  and  also  that  the  same  devise 
in  England,  under  a  will  executed  after  the 
English  wills  act  of  1837  took  effect,  and  in  ; 
Oeorgia,  under  a  will  executed  after  our  not , 
of  1854,  would  pass  a  different  estate  to  the 
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first  taker,  because  the  old  law  of  entails 
could  not  then  apply. 

Any  English  decisions  since  May  14,  1776, 
decided  contrary  to  the  English  decisions 
prior  to  that  time,  are  not  cases  of  authority 
in  this  state.  Carter  v.  Jordan,  15  Ga.  8*1. 
Like  the  decisions  of  courts  in  other  states 
in  this  country,  they  are  merely  cases  of 
opinion.  Thornton  v.  Lane,  11  Ga.  500. 
The  only  other  cases  we  shall  refer  to  upon 
this  question  will  be  those  decided  by  this 
court  upon  wills  subject  to  be  construed  by 
the  law  existing  before  our  act  of  1854.  In 
Rohitison  v.  McDonald,  2  Ga.  116  (syl.,  point 
3),  120-123,  the  bequest  was  to  A  his  heirs- 
and  assigns,  forever;  but,  if  he  should  die 
without  a  lawful  heir  of  his  body,  the  prop- 
erty bequeathed  was  to  be  equally  divided 
among  three  other  sons  of  the  testator.  The 
court  held.  Judge  W'arner  delivering  the 
opinion,  that  the  words  "die  without  a  law- 
ful heir  of  his  body"  meant  an  indefinite 
failure  of  issue,  which  made  the  ulterior  be- 
quest a  perpetuity,  and,  in  any  event,  cre- 
ated an  estate  tail,  which  our  act  of  1821 
converted  into  a  fee-simple  estate  in  favor  of 
the  first  taker.  In  Co/rlton  v.  Price,  10  Ga. 
495,  498,  Judge  Warner,  who  rendered  the 
opinion  of  the  court,  said:  "W'hen  the  in- 
tention of  testators  and  the  laws  of  the  land 
are  in  conflict,  the  latter  must  prevail.  The 
rule  of  law  is  that  whenever  the  testator 
limits  his  property  to  take  effect  after  the 
death  of  the  first  taker  without  heirs  or 
without  issue,  subject  to  no  other  restric- 
tion, the  limitation  is  void,  as  being  too  re- 
mote. Such  a  disposition  of  property  is 
considered  as  a  limitation  over  upon  an  in- 
definite failure  of  issue,  and  is  therefore  an 
estate  tail,  which  is  prohibited  by  our  law." 
In  C'oofc  V.  Walker,  15  Ga.  465,  Judge  Lump- 
kin, who  delivered  the  opinion  of  the  court, 
said :  "Had  the  property  been  given  to  Miss- 
Walker  for  life  only,  with  remainder  to  the 
heirs  of  her  body,  and,  in  default  of  such 
heirs,  to  the  present  complainants,  this  be- 
ing an  estate  tail,  no  one  would  doubt  but 
that  the  fee  would  vest  in  Miss  Walker,  not- 
withstanding she  took  a  life  estate  only  by 
the  terms  of  the  instrument;  and  this,  too, 
simply  because  the  intention  must  yield  to 
the  unbending  rules  of  the  law,  technical 
though  they  may  be."  In  Hollifield  v.  Stell, 
17  Ga.  280,  the  bequest  was  to  A,  and,  in  case 
she  "should  die  without  an  heir  of  her 
body,"  then  to  be  equally  divided  among  her 
brothers  and  sister.  This  was  an  estate 
tail  by  implication  under  the  English  rule& 
of  interpretation  as  to  devises  of  real  prop- 
erty; and  this  court  held,  Judge  Lumpkin 
rendering  the  opinion,  that,  the  bequest  hav- 
ing clearly  created  an  estate  tail  in  the  first 
taker,  such  estate  was  enlarged  into  a  fee 
simple  by  our  act  of  1821.  In  Graif  v.  Gray, 
20  Ga.  804,  the  bequest  was  to  A  and  B,  and 
should  they,  "or  either  of  them,  die  without 
an  heir  begotten  of  their  bodies,  then  their 
parts  or  part  to  be  equally  divided"  anionjj 
G.  the  testator's  named  sons,  and  the  sur- 
vivor. The  majority  of  the  court  hold  that 
the  bequest  created  an  estate  tail  by  impli- 
cation in  A  and  B;  that  such  estates  tail 
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were  within  the  statute  de  doni^;  and  that, 
therefore,  the  Urst  taker  took  the  absolute 
fee  under  our  act  of  1821.  In  Hose  v.  King, 
24  Ga.  424,  the  bequest  was  to  A,  a  daughter, 
and  the  lawful  heirs  of  her  body  forever. 
If  she  should  die  without  leaving  a  lawful 
heir  of  her  body,  then  the  property  to  revert 
to  the  testator's  estate,  and  be  divided  among 
his  other  heirs.  Judge  Lumpkin,  who  de- 
livered the  opinion  of  the  court,  said:  "Ac- 
cording to  the  construction  put  upon  the 
statute  de  donis  by  the  Englisn  courts  as  to 
real  estate,  the  limitation  over  in  this  will 
is  too  remote  and  void;  and  that  under  the 
act  of  1821  as  expounded  by  a  majority  of 
this  court  (myself  dissenting)  in  Oray  v. 
Gray,  20  Ga.  804,  .  .  .  [A],  the  daugh- 
ter of  the  testator,  took  an  absolute  fee." 
In  Claxton  v.  WeekSf  21  Ga.  265,  the  bequest 
was:  In  case  of  no  heir,  I  wish  A,  as  ex- 
ecutrix, to  give  the  property  to  B,  C  and  D 
equally,  when  A  my  executrix,  thinks  pru- 
dent. Judge  Lumpkin,  who  rendered  the 
opinion  of  the  court,  held  (page  269)  that 
the  words  "in  case  of  no  heir"  did  not  cre- 
ate an  estate  tail, — First,  because  no  estate 
in  freehold  preceded  the  words;  and,  sec- 
ondly, because  the  bequest  was  to  be  divided 
within  the  lifetime  of  the  named  executrix, 
which  made  the  words  mean  a  definite  fail- 
ure of  issue.  It  is  therefore  clearly  infer- 
able from  these  two  reasons  that  if  the  be- 
quest had  been  to  "A,  and,  in  case  of  no  heir, 
to  B,"  the  court  would  have  held  that  the 
bequest  created  an  estatft  tail  beyond  all 
doubt,  and  that  would  have  made  a  parallel 
case  with  the  one  now  under  consideration. 
In  Brown  v.  Weaver,  28  Ga.  377,  the  bequest 
was  to  A  and  B  and  their  children  (they then 
"having  no  children),  and,  if  they  shall  die 
without  issue,  then  over.  The  court  held. 
Judge  Stephens  delivering  the  opinion,  that, 
as  the  bequest  would  create  an  estate  tail 
in  real  property,  A  and  B,  under  our  act  of 
1821,  took  the  absolute  fee.  In  Poumell  v. 
Harris,  29  Ga.  730,  the  bequest  was  to  A  for 
life,  and  at  her  decease  to  the  heirs  of  her 
body  lawfully  begotten :  but,  if  she  should 
die  without  issue,  then  over.  The  will  was 
made  in  Virginia,  where  in  1776,  the  legisla- 
ture had  passed  an  act,  like  our  act  of  1821, 
enlarging  estates  tail  into  fee-simple  estates. 
It  was  held,  Judge  Lyon  delivering  the  opin- 
ion, that  A  took  an  estate  tail,  which  the 
Virginia  act  of  1776  converted  into  a  fee- 
simple  estate.  In  Walls  v.  Oarrison,  33  Ga. 
341,  the  devise  was  an  estate  tail  by  impli- 
cation under  the  English  law.  Judge  Jen- 
Tcins,  who  delivered  the  opinion  of  the  couVt. 
said:  "The  dispositive  words  in  the  will 
.  .  .  are,  I  give  and  bequeath  to  my  be- 
loved wife,  Mary  Bird,  the  whole  of  the  bal- 
ance of  my  estate:  .  .  .  and  should  my 
wife,  Mary,  die  without  a  natural  heir  of  her 
body,  it  is  my  will  and  desire  that  the  whole 
of  my  estate  go  to  my  brother,  William  B. 
Bird.'  Upon  the  death  of  Mary  Bird,  leav- 
ing no  lineal  descendant  surviving,  is  this 
limitation  over  good?  This  is  not  an  open 
question  in  Georgia.  In  HollificM  v.  Stell, 
17  Ga.  280,  ChUdv.rs  v.  Childcrs.  21  Ga.  377, 
and  Broum  v.  Weaver,  28  Ga.  378,  it  is  held 
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that  these  and  other  equivalent  words  create 
an  estate  tail  under  the  statute  de  donia 
conditxonalibus,  and  therefore,  under  our 
act  of  1821  (Cobb,  Dig.  p.  169),  vest  in  the 
first  taker  an  absolute  unconditional  estate, 
unless  there  be  superadded  words  excluding 
the  idea  of  an  indefinite  failure  of  issue. 
Are  there  such  words  in  the  clause  under 
consideration  ?  It  is  contended  that  the  lim- 
itation over  to  a  person  in  being  has  that 
effect.  But  on  that  point  it  is  expressly 
ruled  otherwise  in  Hollifield  v.  8 tell,  17  Ga. 
280,  wherein  several  authorities  sustaining 
the  ruling  are  cited."  In  Strong  v.  Middle- 
ton,  51  Ga.  462,  the  devise  was  to  A  and  his 
heirs  forever,  and,  if  he  "should  die  without 
a  lawful  begotten  heir  of  his  body,"  then  to 
B.  Judge  Trippe,  delivering  the  opinion  of 
the  court,  held  that  A  took  the  absolute  fee, 
as  the  limitation  over  was  void  for  remote- 
ness. After  citing  Hollifield  v.  Stell,  17  Ga. 
280 ;  Gray  v.  Oray,  20  Ga.  804 ;  Childers  v. 
Childers,  21  Ga.  377 ;  Hose  v.  King,  24  Ga. 
424;  Brown  v.  Weaver,  28  Ga.  377;  WalU 
v.  Garrison,  33  Ga.  341,— he  said:  "The 
question  is  not  an  open  one.  .  .  .  What- 
ever difficulties  may  have  been  created  by 
the  two  cases  referred  to  in  30  Ga.,  there 
have  been  several  later  ones  which  fullv  rec- 
ognize  the  former  rulings."  And  in  Lofton  v. 
Murchison,  80  Ga.  391,  7  S.  E.  322,  Chief 
Justice  Bleckley,  delivering  the  opinion  of 
the  court  on  a  will  probated  in  1847,  said: 
"The  law  of  Georgia  inhibits  entails,  and  by 
the  act  of  1821  .  .  .  enforces  the  inhi- 
bition by  enlarging  them  into  estates  in  fee 
simple." 

A  fee  conditional,  at  common  law,  whereby 
an  estate  was  given  simply  to  A  and  his  is- 
sue, or  to  A  and  the  heirs  of  his  body,  in  ex- 
clusion of  collateral  heirs,  and  A  took  the 
fee  as  soon  as  any  issue  was  born,  or  it  re- 
verted to  the  donor's  estate  if  no  issue  was 
born  (2  Bl.  Com.  110),  was  the  origin  of 
the  statute  de  donis  allowing  the  entailment 
of  real  property  in  favor  of  the  issue?  2  Bl. 
Com.  112:  2  Minor,  Inst.  3d  ed.  marg.  pages 
78.  79:  Tiedeman,  Real  Prop.  §{f  45.  4C%. 
After  the  statute  de  do7Us,  such  fees  condi- 
tional as  applied  to  real  property  were  also 
invariably  declared  to  be  estates  tail  in  Enjj- 
land  (2  Bl.  Com.  112;  3  Jarman,  Wills, 
Randolph  &  Talcott's  ed.  pp.  89,  94,  203)  : 
and  in  Georgia,  as  applied  to  both  real  and 
personal  property,  they  have  always  been 
held  to  be  estates  tail,  and  vest  the  absolute 
estate  in  the  first  taker,  under  our  act  of 
1821,  imaffected  by  the  act  of  1854,  or  any 
subsequent  law.  Kemp  v.  Daniel,  8  Ga. 
!^87  (top)  :  ^mith  v.  Dunwoody,  19  Ga.  237, 
258,  2.59:  Childers  v.  Childers,  21  Ga.  378: 
Carroll  v.  Carroll.  25  Ga.  260.  262;  Andrnrx 
V.  Bonner,  20  Ga.  520;  Caraway  v.  Smith, 

28  Ga.  541 :  Whatley  v.  Barker,  79  Ga.  790, 
4  S.  E.  387:  Craig  v.  Ambrose,  80  Ga.  134, 
4  S.  E.  1 :  Eirinq  v.  Shropshire,  80  Ga.  374, 
7  S.  E.  554;  arijffin  v.  Stewart,  101  Ga.  720. 

29  S,  E.  29 :  Civil  Code,  %  3085.  An  execu- 
tory devise  which  was  limited  upon  a  defi- 
nite failure  of  issue,  as  then  understood, 
was  valid  at  the  time  the  will  in  this  case 
took  effect.     Mayer  v.  Wilthe^-ger,  Ga.  Dec. 
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pL  2,  pp.  20,  26 ;  Carlton  v.  Price,  10  Ga.  estate  and  a  remainder  ia  wholly  new."  His 
498;  Groce  v.  Kittetiberry,  14  Ga.  232;  Bur-  position  is  undoubtedly  correct;  and  that  the 
ton  V.  Black,  30  Ga.  638;  Hill  v.  Alford,  46  i  act  of  1854  is  not  a  declaratory  statute  of 


Ga.  250,  251.     But  at  that  time  an  execu 
tory  devise  which  was  limited  upon  an  in- 
de&iite  failure  of  issue,  as  then  defined,  was 
▼oid  for  remoteness.     Mayer  t.  Wiltberger, 
Ga.  Dec.  pt.  2,  pp.  20,  26;  Rohinacn  v.  Mc- 
Donald, 2  Ga.  116  (syl.,  point  3);  Carlton 
y.  Price,  10  Ga.  498,  and  the  cases  hereinbe- 
fore cited  on  the  question  of  estates  tail. 
See  also  Smith,  Executory  Interest,  §S  709, 
714;  1  Jarman,  Wills,  Rajidolph  &  Talcott's 
ed.  p.  519,  and  notes  "p"  and  15,  where  many 
cases  are  collected.    Accordingly,  an  appo- 
site class  of  a  determinable  or  defeasible  fee 
(called  by  some  judges  a  '^ase'f  or  "quali- 
fied" fee),  with    a   valid    executory  devise 
over,  at  tiie  time  the  will  now  being  com- 
strued  took  effect,  is  one  made  to  A,  and, 
upon  his  dying  without  child  or  children,  or 
dying  without  issue  living  at  the  time  of  his 
death,  or  other  words  importing  a  definite 
failure  of  issue,  then  to  B,  whereby  the  ab- 
solute fee  became  vested  in  A's  estate  upon 
his  leaving  issue  at  his  death,  or  passed  to 
the  executory  devisees   if    he   died  without 
leaving  such  issue.     It  seems  like  grasping 
at  a  shadow  for  persons  to  claim  real  prop- 
erty in  this  state  as  executory  devisees  un- 
4ler  a  devise  governed  by  the  law  existing 
before  our  act  of  1854,  and  which  devise  cre- 
ated an  estate  tail  by  implication  in  Eng- 
land, on  the  grounds  either  that  such  es- 
tates tail  were  not  included  in  the  statute 
de  donis,  or  that  the  laws  of  Georgia  at  that 
time  construed  such  estates  to  pass  an  es- 
tate for  life  to  the  first  taker,  with  remain- 
der to  his  issue,  if  any,  and,  if  none,  over  to 
the  executory  devisees.    If  estates  tail  by 
implication  were  not  included  in  the  statute 
de  dams,  the  limitations  over  in  such  estates 
were  always  made  upon  an  indefinite  failure 
of  issue,  which  of  itself,  as  above  shown,  de- 
feats the  claim  of  the  executory  devisees  on 
the  ground  that  such  Revise  to  them  was 
void  for  remoteness.     And   it   follows   that 
nnder  the  law  existing  before  pur  act  of  1854 
such  a  result  of  cutting  up  an  estate  tail  by 
implication  in  the  manner  above  stated  was 
absolutely  impossible.    That   act,    which  is 
on  a  line  with  the  English  wills  act  of  1837, 
enacts  that  "dying  without  heirs,"  "dying 
without  issue,"  and  other  expressions  which 
had  theretofore  meant  an  indefinite  failure 
of  issue  shall  thereafter  mean  a  definite  fail- 
ure of  issue,  but  is  silent  as  to  the  nature  of 
the  estate  taken  by  the  first  taker  and  the 
issue.    There  is  a  dictum  in  one  case  ( Tuck- 
er T.  Adams,  14  Ga.  583)  that  the  act  im- 
plies that  the  first  taker  is  to  have  a  life 
estate,  with  remainder  to  the  issue,  and,  if 
none,  then  to  the  executory  devisees;  and 
that  this   was    a   declaratory  act.     But  in 
Eioing  v.  Bhropehire,  80  Ga.  381,  7  S.  E.  554, 
Chief  Justice   Bleckley,   who   delivered  the 
very  able  opinion  of  the  court  in  that  case, 
after  reviewing  the  laws  applicable  to  this 
subject,  thus  speaks  about  the  codification 
of  the  law  of  estates  tail  by  implication  in 
OUT  Code:     "This  carving  up  of  any  and  all 
estates  tail  by  implication  into  a  particular 
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any  former  law,  and  that  it  converted  into 
a  defeasible  fee  what  before  the  act  was  an 
estate  tail  by  implication,  see  also  Worrill  v. 
Wright,  25  Ga.  657,  659.  Therefore,  the 
words  in  this  will,  "in  case  she  has  no  is- 
sue," unexplained  by  the  context  (the  will 
having  been  made  in  1849,  and  the  testator 
having  died  in  1850),  must  fall  within  the 
definition  of  an  indefinite  failure  of  issue. 
"Issue,"  in  this  term,  can  include  an  unborn 
grandchild,  or  great-grandchild,  and  so  on  in 
infinitum  in  the  line  of  the  first  taker's  is- 
sue, which  clearly  creates  an  estate  tail  un- 
der the  statute  de  donia,  as  ruled  by  all  the 
English  decisions,  and  therefore  gives  the 
first  taker  the  absolute  fee  imder  our  act  of 
1821.  To  restrict  the  meaning  of  this  term 
to  a  definite  failure  of  issue,  in  order  to 
make  the  executory  devise  valid,  it  would  be 
necessary  to  add  words  to  it  so  as  to  make 
the  term  read,  "in  case  she  has  no  issue  liv- 
ing at  the  time  of  her  death."  This,  of 
course,  we  have  no  legal  right  or  power  to 
do,  as  we  must  construe  the  words  as  we  find 
them  in  the  will,  according  to  the  rules  of 
interpretation  adopted  by  the  English  courts 
for  centuries,  and  adhered  to  by  many  de- 
cisions of  this  court.  To  disregard  these 
rules  of  interpretation  at  this  late  day 
"would  not  only  frustrate  the  great  land- 
marks of  property,  but  would  introduce  a 
latitude  of  construction  boundless  in  its 
range,  and  pernicious  in  its  consequences." 
The  cases  cited  in  the  brief  of  the  learned 
counsel  for  the  plaintiffs  in  error  are  distin- 
guishable from  the  case  at  bar.  We  need 
only  refer  to  those  cited  from  the  Reports 
of  this  court  to  show  that  they  do  not  con- 
flict with  the  views  we  m&intain  in  this 
case.  In  Sharman  v.  Jackson,  30  Ga.  224, 
and  Herring  v.  Rogers,  30  Ga.  615,  there  are 
no  limitations  over  to  executory  devisees, 
and  the  devises  are  to  A  for  life,  and  at  his 
death  to  be  equally  divided  between  the  heirs 
of  his  body;  which  is  the  same,  as  held  in 
those  cases,  as  giving  a  remainder  to  the 
heirs  of  A's  body  living  at  his  death.  The 
case  of  Wetter  v.  United  Hydraulic  Cotton 
Pres^  Co.  75  Ga.  540,  which  counsel  for 
plaintiff  in  error  contend  should  have  been 
held  to  be  a  defeasible  fee  in  Mrs.  Wetter, 
could  only  be  so  construed  because  the  limi- 
tations over  were  upon  a  definite  failure  of 
issue,  the  devise  expressly  stating,  if  she 
should  "die  without  issue  as  aforesaid  (that 
is,  without  leaving  issue  or  lineal  heirs), 
then  living."  And  the  reasons  which  im- 
pelled the  court  in  that  case  to  hold  that 
Mrs.  Wetter  took  a  life  estate  are  wholly 
inapplicable  to  the  case  now  under  consid- 
eration. The  case  of  Matthews  v.  Hudson, 
81  Ga.  120,  7  S.  E.  286.  was  not  only  based 
on  a  will  probated  in  1854,  but  the  property 
was  limited  over  upon  the  first  taker  dying 
without  child  or  children,  which  would  have 
been  a  definite  failure  of  issue  as  well  be- 
fore as  after  the  act  of  1854.  The  cases  of 
Qihson  v.  Hardaway,  68  Ga.  370.  Daniel  v. 
Daniel,  102  Ga.  181,  28  S.  E.  167,  and  Chewn- 
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ing  V.  Bhumate,  106  Ga.  751,  32  S.  E.  544, 
whether  rightly  or  wrongly  decided,  have  no 
application  to  the  present  case,  because  they 
are  based  on  wills  made^  not  only  after  the 
act  of  1854,  but  even  since  the  Code.  The 
cases  of  Oroce  y.  Rittenberryf  14  Ga.  233; 
Doe  ex  dem,  Sheftall  v.  Roe,  30  Ga.  453; 
Fortnan  v.  l^roup,  30  Ga.  496;  Burton  v. 
Black,  30  Ga.  638;  Tennell  v.  Ford,  30  Ga. 
707 ;  and  HUl  v.  Alford,  46  Ga.  250,— which 
are  based  upon  wills  made  before  the  act  of 
1854;  and  the  case  of  Oreer  v.  Pate,  85  Ga. 
552,  11  S.  E.  869,  which  was  upon  a  deed, 
— all  declared  defeasible  fees  in  the  first 
takers  only  because  the  executory  devises 
were  limited  in  each  case  upon  a  definite  fail- 
ure of  issue,  as  is  clearly  shown  in  some  of 
these  cases  by  the  terms  themselyeB  without 
the  aid  of  superadded  words,  and  in  others 
by  the  use  of  such  words,  though  the  court 
seems  to  have  somewhat  stretchid  the  super- 
added words  in  Fortnan  v.  Troup  to  reach 
the  conclusion  of  a  definite  failure  of  issue 
in  that  case.  In  Doe  ew  dem.  Sheftall  y. 
Roe,  which  is  a  case  especially  relied  on, 
the  words  "leaving  no  issue"  were  explained 
to  clearly  mean  grandchildren  of  the  testa- 
tor by  the  superadded  words,  "they  [the  is- 
sue] shall  not  inherit  their  father's  or 
mother's  portion  of  my  estate  before  they 
attain  the  age  of  eip^hteen  years."  In  Ten- 
nell y.  Ford,  the  devise  was  to  A  and  B,  and, 
if  B  should  die  before  arriving  at  age,  or 
without  issue,  his  share  to  go  to  the  surviv- 
or. The  court  held  that  "or"  should  be  con- 
strued "and,"  so  as  to  mean  if  B  should 
die  without  issue  before  arriving  at  age, 
which  would  be  a  definite  failure  of  issue. 
This  ruling  was  correct,  and  in  no  wise  af- 
fects the  contention  of  the  defendant  in  er- 
ror. See  Smith,  Executory  Interest,  §S  235, 
236,  where  the  reason  for  the  rule  is  explicit- 
ly stated  with  ample  citation  of  authority. 
And  in  Burton  v.  Black,  Judge  Stephens 
said  (p.  640)  that  a  devise  to  A  for  life, 
and,  if  he  die  without  issue,  to  B,  would  cre- 
ate an  estate  tail  by  implication.  The  other 
cases  arising  on  wills  made  before  the  act 
of  1854,  which  are  more  apparently  allied  to 
the  present  case,  are  Harris  v.  Smith,  16  Ga. 
545,  and  Oriawold  v.  Greer,  18  Ga.  545.  In 
the  former  the  devise  was  to  A  for  life^  with 
remainder  to  B,  provided,  nevertheless,  if  B 
should  die,  leaving  no  lawful  heirs,  then,  in 
that  case,  to  be  equally  divided,  share  and 
share  alike,  between  the  lawful  children  of 
C.  Judge  Starnes  first  announced  three  rea- 
sons to  support  his  contention  that  the  words 
"die  leaving  no  lawful  heirs,"  in  a  devise  of 
real  property,  meant  a  definite  failure  of  is- 
sue: (1)  "That  there  is  nothing  in  the 
statute  [de  donis]  which  sanctions  the  idea 
that  when  one  was  said  to  die  without  issue 
or  heirs  reference  was  had  to  a  failure  of 
issue  at  any  remote  time  after  his  death." 
Page  552.  To  which  we  answer  that  the 
statute,  as  quoted  in  part  by  him,  says :  "If 
issue  fail  (in  that  there  is  no  issue  at  all), 
or  if  anv  issue  be  and  fail  by  death,"  or 
"heir  of  the  body  of  such  issue  failing."  that 
the  statute  has  always  been  construed  in 
England  to  an  effect  just  the  reverse  of  his 
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opinion;  and  that  in  1  Washb.  Real  Prop. 
5th  ed.  p.  104  [*72],  estates  tail,  the  source 
of  which  is  the  statute  de  donia,  are  defined 
to  be  "estates  of  inheritance,  which,  instead 
of  descendipg  to  heirs  generally,  go  to  the 
heirs  of  the  donee's  body,  which  means  his 
lawful  issue,  his  children,  and  through  them 
to  his  grandchildren,  in  a  direct  line,  so  long 
as  his  posterity  endures,  in  a  regular  order 
and  course  of  descent."  (2)  That  while  the 
words  "having  no  issue,"  "dying  without 
leaving  issue,"  and  "die  leaving  no  lawful 
heirs"  were  imiformly  construed  in  England 
to  mean  an  indefinite  failure  of  issue  when 
applied  to  real  property,  yet  the  last  two 
expressions  were  construed  by  the  English 
courts  to  mean  a  definite  failure  of  issue 
when  applied  to  bequests  of  personal  prop- 
erty, which  latter  construction  should  be 
adopted  in  this  state  as  the  proper  one  in 
cases  of  both  personalty  and  realty ;  and  that 
it  is  not  possible  "that  this  double  meaning 
.  .  .  can  belong  to  the  same  terms  of  the 
same  law," — the  statute  de  donia.  To  this 
we  answer  that  the  English  courts,  when 
construing  these  words  as  to  personalty,  did 
not  have  before  them  the  statute  de  donia 
and  the  question  of  an  estate  tail,  because 
personalty  was  not  within  the  statute,  and 
could  not  be  entailed,  and  hence  there  was 
nothing  in  the  way  of  enforcing  the  prob- 
able intent  of  the  testator  in  such  cases; 
that,  when  they  construed  these  words  as  to 
realty,  the  statute  de  donia  and  the  question 
of  an  estate  tail  were  before  them,  the  stat- 
ute having  reference  to  the  entailment  of 
real  property,  and  in  such  cases  they  held 
that  the  probable  intent  of  the  testator  was 
to  entail  the  property,  and,  if  not,  that  the 
latter  intent  could  not  tjontravene  the  de- 
sign of  that  statute,  and  the  invariable  con- 
struction of  these  expressions  when  applied 
to  devises  of  real  property;  and  that  our  act 
of  1821  says  that  whenever  expressions  in 
gifts,  grants,  bequests,  devises,  and  convey- 
ances made  in  this  state  "would  have  passed 
an  edtate  tail  in  real  property  by  the  statute 
de  dontJif  they  are  to  be  held  and  constiTiotl 
to  vest  in  the  person  or  persons  to  whom  the 
same  may  be  made  or  executed  (the  first 
taker)  an  absolute,  unconditional  fee-simple 
estate."  (3)  That  the  reason  for  the  stat- 
ute de  donia  was  to  give  the  "heir  at  law'' 
the  property,  and  hence,  as  primogeniture 
had  been  abolished  in  this  state,  the  reason 
for  the  conventional  rule  of  construction  of 
the  statute  de  donia  had  been  revealed.  To 
which  we  answer  that  this  reason  imputes  to 
the  legislature  of  this  state  the  performance 
of  a  useless  task  in  passing  the  act  of  1821, 
and  that  the  statute  de  £>nia  itself  shows, 
and  it  is  declared  in  numerous  English  deci- 
sions, that  its  design  was  in  favor  of  the 
issue,  which  means  all  the  issue,  male  and 
female,  unless  the  devise  was  specially  to 
male  issue  or  specially  to  female  issue;  and 
hence  primogeniture,  which  waa  a  canon  in 
the  law  of  descent  of  real  property,  clearly 
had  nothing  to  do  with  this  question.  More- 
over.  Judge  Starnes  seems  to  have  doubted 
his  own  premises,  because,  after  sayinjr, 
'^should  we  be  wrong  in  all  that  we  ha  no 
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said/'  he  finally  seized  upon  the  words  "then 
in  that  case"  as  superadded  words  qualifying 
the  words  "die  leaving  no  lawful  heirs,"  con- 
strued the  word  "then"  to  be  an  adverb  of 
time  relating  to  the  death  of  the  first  taker, 
so  as  to  make  "lawful  heirs''  mean  "chil- 
dren/' and  was  thus  enabled  to  decide  that 
the  first  taker  in  that  case  took  a  defeasible 
fee,  subject  to  be  defeated  in  favor  of  the  ex- 
ecutory devises,  should  he  die  without  then 
leavine  children.  The  word  "then"  in  the 
case  of  Harris  v.  Smith  is  referred  to  in  San- 
ford  V.  Sanford,  58  6a.  260,  as  an  adverb  of 
time.  It  is  unnecessary,  however,  for  us  to 
decide  whether  this  construction  of  the 
words  "then  in  that  case"  is  correct,  as  no 
such  superadded  words  appear  in  the  devise 
in  the  case  now  under  consideration,  though 
cases  can  be  cited  to  show  that  the  very  same 
words  have  been  difiTerently  construed.  The 
terms  of  the  will  construed  in  Oi-istoold  v. 
Greer  were:  "I  .  .  .  bequeath  and  de- 
vise to  my  said  wife,  for  and  during  her  nat- 
ural life,  the  whole  of  the  residue  of  my  es- 
tate, both  real  and  personal.  .  .  .  And 
at  the  death  of  my  said  wife  it  is  my  will  and 
desire  that  the  whole  of  the  above-mentioned 
residue  of  my  estate  result  to  and  vest  abso- 
lutely in  fee  simple  in  my  daughter  [B] 
.  .  .  if  then  living,  and  her  issue,  if  any; 
but,  if  my  said  daughter  should  at  that  time 
be  dead,  without  issue,  or  afterwards  die, 
leaving  no  issue,  then,  and  in  either  of  said 
events,  it  is  lAy  desire  and  will  that  the  said 
residue  of  my  estate  ...  be  equally  di- 
vided among  the  lawful  children  of"  C,  D, 
and  £.     Here  "issue"  in  the  preceding  terms, 


'  "and  her  issue,  if  any,"  and  "dead  without 
issue,"  having  reference  to  issue  of  the 
daughter  livinff  at  the  death  of  the  testator's 
wife,  manifestly  mean  a  definite  failure  of 
issue,  viz.  children  of  B,  the  daughter;  and 
therefore  it  mi^ht,  though  we  do  not  say  it 
would  necessarily,  in  this  particular  case 
make  "issue"  in  the  subsequent  term  "leav- 
ing no  issue"  also  mean  children  of  B,  the 
daughter.  3  Jarman,  Wills,  Randolph  '& 
Talcott's  ed.  p.  236,  and  note  "p."  Adopting 
this  view,  the  devise  may  be  paraphrased 
thus:  To  A,  for  life,  and  alter  her  death 
absolutely  and  in  fee  simple  to  B  and  her  is- 
sue (-children),  if  any;  but,  if  B  be  dead  at 
that  time,  without  issue  (children),  or  dies 
afterwards,  leaving  no  issue  (children), 
then,  and  in  either  of  these  events,  to  the 
children  of  C,  D,  and  E.  And  this  is  the  way 
the  devise  in  this  same  will  is  read  in  Payne 
V.  Roaaer,  53  6a.  662.  Moreover,  the  addi- 
tional words  "then,  and  in  either  of  these 
events,"  are  not  in  the  present  case.  And 
what  we  have  said  above  in  answer  to  the 
three  reasons  advanced  by  Judfe  Starnes  in 
the  case  of  Harris  v.  Smith  wSl  also  apply 
as  answers  to  the  same  reasons  set  forth  by 
him  in  his  opinion  under  the  second  headnote 
of  the  case  of  Cfristcold  v.  Oreer. 

It  follows,  therefore,  as  the  law  of  the  pres- 
ent case  is  clearly  on  the  side  of  the  defend- 
ant in  error,  that  the  judgment  of  the  oourt 
heloto  should  he  affirmed. 

All  the  Justices  concur,  except  Fish,  J., 
absent  on  account  of  sickness. 
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*1.  In  constroinv  a  contract,  each  of  Its 
proTlslons  must  bo  considered  In  connection 
with  the  others,  and.  if  possible,  effect  must 
be  given  to  ail. 

2.    A  contract  bct^nrccn  tlie  plaintiff  and 

*Headnote8  by  B.\skin,  J. 


tlie  board  of  edncation  of  Salt  Lake  Clty^ 
wherein,  among  other  things,  plaintiff  bound 
herself  "to  give  her  entire  time  and  best  ef* 
forts  In  any  of  the  schools  of  said  city  to 
which  she  might  be  assigned,"  for  four  weeks 
of  five  days  each  in  each  month  from  Septem- 
ber 11,  1899,  until  June  1,  1900,  or  until  the 
termination  of  the  contract  by  the  board  of 
education  for  misconduct,  etc.,  or  for  any 
other  reason  than  those  specially  mentioned, 
on  four  weeks'  notice,  carries  w^th  it  by  im- 
plication that  the  board  of  education  shall, 
in  case  it  failed  to  furnish  plaintiff  with  em- 
ployment as  teacher,  pay  her  the  stipulated 
wa^res  during  the  time  mentioned,  or  until 


N<fTE. — Riffht  of  "teacher  to  salary  durinff  tern- 
porarfj  intern:  *ion  of  school  in  term  time, 

I.  EpUiemics  and  sicJ^ness. 
II.  Building  destroyed  or  unfit  for  u«e. 

III.  HoUdays. 

IV,  Lack  of  funds. 

V.  Special  contr€U)t  prorisions. 

The  general  rule,  with  which  the  decision  in 
McKay  t.  Baunett  is  in  harmony,  is  that  no  de- 
<iaetion  can  be  made  from  a  teacher's  salary 
where  a  school  is  closed  during  the  term  on  ac- 
'*ouDt  of  epidemics,  destruction  of  building,  or 
holidays,  unless  special  provision  Is  made  In 
th«'  cTCitract  which  will  allow  such  deduction 
to  be  made.  Libby  ▼.  Douglas.  17.5  Mass.  128, 
iS  N.  E.  808  ;  School  Town  ▼.  Gray.  10  Ind.  App. 
50  L.  R.  A. 


428,  87  N.  B.  1059;  Randolph  v.  Sanders.  22 
Tex.  Civ.  App.  831,  64  S.  W.  621;  Dewey  v. 
Union  School  Dist.  43  Mich.  480,  5  N.  W. 
646 ;  Mason  v.  School  Dist.  No.  14,  20  Vt.  487  ; 
School  Directors  v.  Crews.  23  111.  App.  367; 
Charlestown  School  Twp.  v.  Hay,  74  Ind.  127 ; 
Corn  ▼.  Board  of  Education,  89  III.  App. 
446 :  Smith  v.  School  Dist.  No.  2,  69  Mich.  589, 
37  N.  W.  567 :  Cashen  v.  School  Dist.  No.  12,  50 
Vt.  30;  Bromley  v.  School  Dist.  No.  5,  47  Vt. 
381 ;  Holloway  v.  School  Dist.  No.  9,  62  Mich. 
153.  28  N.  W.  764 ;  School  Dist.  No.  4  y.  Gage, 
39  Mich.  484.  33  Am.  Rep.  421. 

I.  Epidemics  and  sickness. 
No  deductions  can  be  made  where  the  school 
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said  board  terminated  the  contract  as  therein 
provided,  and  the  arbitrary  closing  of  the 
schools  by  the  board  of  education  during  an 
epidemic  of  smallpox,  although  it  may  have 
been  a  wise  precaution,  did  not  release  the 
plaintiff  under  the  contract,  or  change  the 
olbligjation  of  the  board. 

8.  A  ■tlpaltitlou,  in  a  eontraot  of  em- 
ployment, to  pay  plalntiflf  a  certain 
-waoro  "for  the  time  actually  occupied  In 
school,"  must  be  construed  simply  as  an  in- 
tention to  prohibit  plaintiff  from  drawing 
her  salary  during  vacation,  or  dxiring  the  time 
she  might  be  excusably  abnent  or  temporarily 
uncible  to  discharge  her  duties,  and  not  to 
apply  to  such  time  as  the  defendant  might 
arbitrarily  prevent  plaintiff  from  performing 
her  duties  without  discharging  her  under  the 
contract. 

4.  IVltere  a  contract  in  to  do  acts  vrlilcli 
can  be  performed,  nothing  but  the  act  of 
God  or  of  a  public  enemy  6r  the  interdiction 


of  the  law  as  a  direct  and  sole  cause  of  the 
failure  will  excuse  the  performance ;  and 
where  plaintiff  is  ready  and  willing  to  per- 
f<Hrm,  but  is  prevented  by  act  oif  defendant, 
plaintiff  is  entitled  to  her  salary  for  the 
period  during  which  she  was  ready  to,  but 
did  not  actually,  perform  her  part  of  the  coa- 
tract  on  account  of  the  act  of  defendant. 

(Minor,  J.,  dissents  in  part.) 

(March  28,  1900.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  pay  a  warrant  for  sal- 
ary of  petitioner  as  a  teacher  in  the  public 
schools.     Granted. 

Statement  by  Baskln,  J. : 
In  this  ease  the  plaintiff  has  made  an  or- 
iginal application  to  this  court  for  a  writ  of 


Is  clos?d  on  account  of  epidemics  if  the  teacher 
is  ready  to  perform  his  part  of  the  contract, 
unless  the  contract  stipulates  for  a  discon- 
tinuance by  the  board. 

In  McKay  v.  Babnktt  it  was  held  that  the 
arbitrary  closing  of  the  schools  by  the  board  of 
education  during  an  epidemic  of  smallpox  did 
not  release  the  board  nor  change  the  obligation 
of  the  contract,  although  the  contract  stipu- 
lated to  pay  a  certain  wage  "for  the  time  actu- 
ally occupied  in  school."  This  was  construed 
as  prohibiting  the  teacher  from  drawing  a  sal- 
ary during  vacation  or  during  time  of  inex- 
cusable absence  or  temporary  disability,  and 
not  to  apply  to  such  time  as  the  school  board 
might  arbitrarily  prevent  a  teacher  from  per- 
forming duties.  In  this  case  it  was  said  that 
where  a  contract  Is  to  do  acts  which  can  be  per- 
formed, nothing  but  the  act  of  God  or  of  a  pub- 
lic enemy,  or  the  Interdiction  of  the  law  as  the 
sole  cause  for  failure,  will  excuse  the  perform- 
ance. 

This  case  is  in  accord  with  the  general  rule 
above  stated.  The  exceptional  cases  are  where 
the  contract  stipulates  for  deductions,  or 
where  the  school  Is  closed  on  account  of  want 
of  funds,  and  employment  would  be  ultra  viren.  j 
A  Missouri  case  (Hall  v.  School  Dist.  No.  10,  see 
infra  II.)  holds  that  the  contract  should  be  con- 
strued as  made  with  reference  to  that  particular 
building,  and  that  the  destruction  of  the  build- 
ing by  Are  prevents  a  recovery.  But  this  case 
seems  to  stand  alone,  and  is  not  supported  by 
other  authority. 

Where  a  school  was  closed  for  three  weeks 
and  four  days  by  the  committee,  during  which 
tima  the  plaintiff,  at  their  request,  kept  himself 
in  readiness  to  teach,  and  at  the  end  of  that 
period  resumed  his  work  and  taught  during  the 
rest  of  the  school  year,  and  the  committee  had 
closed  the  school  because  of  the  prevalence  of 
diphtheria  In  the  town,  it  was  held  that  the 
town  was  not  excused  from  paying  the  teacher's 
salary  for  the  time  when  the  school  was  thus 
suspended.  LIbby  v.  Douglas,  175  Mass.  128, 
55  N.  K.  808.  In  this  case  the  contract  pro- 
vided that  the  plaintiff  should  teach  for  ten 
months,  and  that  the  town  should  pay  hlra 
$800,  of  which  Slim  he  was  to  receive  $80  per 
month.  It  was  no  defense  that  he  did  not 
teach,  because  the  failure  was  not  due  to  h!s 
fault,  but  to  the  action  of  the  committee.  They 
might  have  stipulated  that  the  teacher  should 
have  no  compensation  for  such  time  as  the 
school  should  be  closed  because  of  the  prev- 
alence of  a  contagious  disease  in  the  town. 

And  the  closing  of  a  schoolhouse  during  the 
term  by  order  of  the  board  of  health,  on  account 
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of  diphtheria,  where  the  teacher's  contract  Is 
for  a  certain  number  of  weeks  of  service,  will 
not  prevent  a  recovery  for  the  teacher's  salary 
for  the  time  the  school  was  closed,  as  the  non- 
performance of  the  contract  was  not  due  to  an 
act  of  God.  School  Town  v.  Gray.  10  Ind.  App. 
428,  37  N.  E.  1050.  In  this  case  the  court  said  : 
"There  Is  no  averment  that  the  contagion  still 
prevailed  at  the  close  of  the  term,  or  that  the 
order  of  the  health  board  continued  In  force 
thereafter.  The  custom  of  allowing  teachers  In 
the  public  schools  to  do  this  has  grown  to  be 
such  a  comnK>n  one  that  courts  are  bound  to 
take  Judicial  notice  of  the  same.  There  Is 
nothing  in  the  contract  before  us  which  re- 
quires the  teaching  to  be  done  on  consecutive 
days,  and,  for  aught  that  appears,  the  term  may 
be  extended  a  reasonable  number  of  days,  when 
necessary,  until  the  contract  has  been  fulfilled.'* 

Where  a  school  was  closed  on  account  of  an 
epidemic  of  smallpox  after  three  months,  but 
the  teacher  was  notified  to  be  ready  to  work 
when  the  schools  were  resumed  and  this  might 
have  occurred  any  day,  no  deduction  can  be 
made  from  her  salary,-  although  an  ordinance 
required  that  teacher's  services  must  be  ren- 
dered before  warrants  are  issued  for  the  pay- 
ment thereof.  Randolph  v.  Sanders,  22  Tex. 
Civ.  App.  331,  54  S.  W.  621.  In  this  case  the 
court  said :  "Had  the  act  of  the  closing  of 
the  schools  been  Intended  as  permanent  on  Jan- 
uary 6,  1809,  or  at  any  date  afterward,  plain- 
tiff's right  to  compensation  after  such  time 
would  probably  not  have  existed.'^ 

And  a  school  district  is  not  released  from  lia- 
bility on  a  contract  where  a  teacher  is  prevented 
from  performing  the  same  by  the  closing  of  the 
school  on  account  of  smallpox,  as  an  act  of  God 
which  would  release  one  from  a  contract  must 
be  one  which  renders  the  performance  impossi- 
ble. Dewey  v.  Union  School  Dist.  43  Mich. 
480,  5  N.  W.  G46.  In  this  case  the  court  said  : 
"The  plaintiff  continued  ready  to  perform,  but 
the  district  refused  to  open  its  houses  and  al- 
low the  attendance  of  pupils,  and  it  thereby  pre- 
vented performance  by  the  plaintiff.  Admit- 
ting thnt  the  circumstances  Justified  the  of- 
ficers, yet  there  is  no  rule  of  Justice  which 
will  entitle  the  district  to  visit  its  own  mis- 
fortune upon  the  plaintiff.  He  was  not  at 
fault.  He  had  no  agency  in  bringing  about  the 
state  of  things  which  rendered  it  eminently  pru- 
dent to  dismiss  the  schools.  It  was  the  mla- 
forlunc  of  the  district,  and  the  district,  and  not 
the  plaintiff,  ought  to  Iwar  it." 

In  Goodyear  v.  School  Dist.  No.  5.  17  Or.  517, 
21  Pac.  664.  the  case  of  Dewey  v.  Union  School 
Dist.  43  Mich.  480,  5  N.   W.  646.  was  distln.- 
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nujidate  to  enforce  the  payment.,  by  the  de- 1 
fendant,  Josiah  Barnett,  treasurer  of  the 
board  of  education  of  Salt  Lake  City,  of  a 
warrant  for  $56,  issued  to  said  plaintiff  by 
said  board,  the  payment  of  which  wag  re- 
fused by  said  treasurer.  The  facts  set  out 
in  the  affidavit  of  plaintiff,  and  upon  which 
she  relies,  are:  That  on  the  11th  day  of 
September,  1899,  she,  as  party  of  the  sec- 
ond part,  and  the  said  board  of  education  as 
party  of  the  first  part,  entered  into  a  writ- 
ten contract,  containing,  amon^  others, 
whifh  have  no  bearing  upon  the  contention 
between  the  parties,  the  following  stipula- 
tions, to  wit:  ''That  the  party  of  the  first 
part  hereby  employs  the  party  of  the  sec- 
ond part  to  teach  school  in  Salt  Lake  City, 
Utah,  beginning  September  11,  1899,  and 
agrees  to  pay  therefor  at  the  rate  of  seventy 
($70)   dollars  per  month,  of  four  weeks  of 


five  days  each,  for  the  time  actually  occu» 
pied  in  school  (legal  holidays  to  be 'counted 
as  school  days)  ;  payment  to  be  made  with- 
in  one  week  after  the  end  of  each  school 
month.  In  consideration  of  said  employ- 
ment, said  party  of  the  second  part  hereby 
agrees  to  give  her  entire  time  and  best  ef- 
forts in  any  of  the  schools  of  said  city  to 
which  she  may  be  assigned  upon  Ihe  terms 
and  at  the  price  above  named,  in  accordance 
with  and  subject  to  such  rules  and  regula- 
tions as  have  been  made  or  may  be  made  by 
said  board,  and  subject  to  the  control,  di- 
rection, and  guidance  of  the  superintendent 
of  schools  of  said  city.  .  .  .  This  con- 
tract may  be  terminated  by  the  party  of 
the  first  part  at  any  time,  without  previous 
notice  for  misconduct,  insubordination,  in- 
competence, or  persistent  violation  of  the 
rules  of  the  board  of  instructions  of  the  su- 


gnlalied,  as  in  that  case  the  contract  was  abso- 
late  without  any  right  being  reserved  by  the 
directors  to  discontinue  the  school  for  any 
cause. 

Where  a  teacher  on  account  of  sickness  In 
his  flamlly  closed  the  school  for  a  few  days  be- 
fore the  expiration  of  the  term,  and  the  pruden- 
tial committee,  when  the  cause  was  made  known 
to  it,  was  entirely  satisfied,  it  was  held  that 
be  could  recover  for  the  whole  time  he  actu- 
ally taught.  Mason  v.  School  Diet  No.  14,  20 
Vt.  487. 

But  where  a  school  contract  provides  :"Is  to 
teach  In  a  public  school  of  said  district  for  the 
term  of  nine  months  unless  discontinued  by  or- 
der of  the  directors;  .  .  .  and  for  such 
ierrices  lawfully  rendered  the  directors  of  said 
district  are  to  pay," — a  discontinuance  of  the 
■cbool  in  consequence  of  diphtheria  Is  for  a 
food  cause  and  authorized,  and  releases  the  dis- 
trict from  liability  during  such  period,  but  not 
from  liability  for  the  unexpired  portion  of  the 
contract  after  the  schools  are  reopened.  Good- 
year ▼.  School  Dist.  No.  5,  17  Or.  517,  21  Pac. 
(MM. 

And  the  same  was  held  In  the  case  of  Gil- 
roy  v.  School  Dist.  No.  5,  17  Or.  522,  21  Pac. 
665. 

11.  Building  destroyed  or  unfit  for  use. 

No  deduction  can  be  made  where  the  school 
is  closed  on  account  of  the  destruction  of  the 
balldlng.  The  exceptional  case  in  Missouri 
(Hall  V.  School  District  No.  10,  infra)  is  on 
the  ground  that  the  contract  was  made  with 
reference  to  that  particular  building,  and  that 
it  is  controlled  by  the  law  as  applied  to  con- 
tnets  to  do  work  In  a  particular  building  for 
a  series  of  daya 

Where  a  teacher  was  employed  to  teach  a 
district  school  for  five  months  at  $30  a  month, 
and  after  one  month  the  schoolhouse  was  de- 
troyed  by  fire  and  the  school  broken  up,  and 
the  teacher  demanded  another  schoolroom,  It 
was  held  that  he  could  recover  wages  for  the 
whole  period  of  employment.  School  Directors 
▼.  Crewa  23  III.  App.  867.  In  this  case  the 
eoort  said  that  the  statute  made  it  the  duty  of 
th(>  directors  to  maintain  a  school  at  least  dve 
months  In  the  year,  and  the  destruction  of  the 
rrhfjolhouae  does  not  exonerate  them  as  they 
roQld  rent  a  school  for  school  purposes ;  and 
further,  that  the  law  concerning  the  absence  of 
a  vrbedule  required  to  be  kept  by  the  teacher 
did  not  apply  as  none  could  have  been  kept  un- 
der the  circumstances. 

And  a  teacher  of  a  common  school  is  entitled 
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to  compensation  if  the  failure  to  actually  con-  ^ 
duct  school  each  day  of  the  term  was  caused 
by  the  wrongful  act  or  omission  of  the  school 
authorities.  Charlestown  School  Twp.  v.  Hay, 
74  Ind.  127.  In  this  case  the  schoolhouse  was 
destroyed  by  fire,  and  the  teach^  requested  the 
trustee  to  furnish  a  house  and  appliances  pro- 
vided for  during  the  time  called  for  by  the  con- 
tract. It  was  claimed  that  it  was  the  duty  of  the 
teacher  to  prevent  the  schoolhouse  from  burn- 
ing. In  this  case  the  contract  called  for  "the 
sum  oi  $200.50,  or  such  portion  thereof  as  shall 
be  due  said  teacher  at  $2.25  per  day,  as  above 
agreed  upon  for  services  she  actually  per- 
formed." It  was  held  that  this  clause  did  not 
prevent  a  recovery  If  the  failure  to  conduct  the 
school  was  caused  by  the  wrongful  act  or  omis- 
sion of  the  authoritiea 

And  where  a  teacher  was  prevented  from 
carrying  out  his  contract  by  the  destruction  of 
the  school  building  by  a  tornado.  It  was  held 
that  he  could  recover  for  the  entire  term,  al- 
though the  defendant  claimed  that  It  could  not 
procure  other  suitable  buildings  for  the  bal- 
ance of  the  term.  Com  v.  Board  of  Educa- 
tion, 30  111.  App.  446.  In  this  case  the  court 
said:  "The  contract  did  not  by  Its  terms  pro- 
vide that  the  school  board  would  be  discharged 
from  compliance  with  Its  terms  by  reason  of  the 
destruction  of  the  schoolhouse.  The  discharge 
of  either  party  to  the  contract  would  not  re- 
sult as  a  matter  of  law  because  of  the  destruc- 
tion of  the  building.  Neither  would  the  school 
board  be  discharged  from  liability  on  their  con- 
tract by  reason  of  the  destruction  of  the  school- 
house,  and  their  Inability  to  procure  another 
building.  If  It  had  been  desired  to  discharge 
either  party  from  the  contract  for  such  cause, 
the  contract  should  have  so  provided.** 

A  teacher  may  recover  from  a  school  district 
her  salary  for  the  time  employed,  although  be- 
fore the  end  of  the  term  the  schoolhouse  burned 
down,  and  the  district  board  refused  to  provide 
another,  although  requested  so  to  do  by  the 
teacher.  Smith  v.  School  Dist.  No.  2,  69  Mich. 
589,  37  N.  W.  567.  In  this  case  the  school 
board  notified  the  teacher  that  they  should  not 
continue  the  school.  She  obtained  no  employ- 
ment elsewhere,  and  made  no  effort  to  obtain 
any.  She  was  employed  for  nine  months,  and 
was  to  receive  $60  per  month.  The  solo  de- 
fense was  that  she  was  not  a  qualified  teacher, 
and  could  not  recover :  but  this  defense  wa.s  not 
sustained.  The  court  said  :  "We  do  not  think 
the  plaintiff  was  bound  to  look  up  any  other 
school,  or  endeavor  to  find  other  employment, 
during  the  remainder  of  her  term.     It  was  not 
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perintendent,  or  for  any  other  reason  on 
four  weeks'  notice;  but,  unless  so  termitaat- 
ed,  shall  continue  in  force  until  June  1, 
1900."  That  plaintiff  entered  upon  the  dis- 
charge of  said  contract,  and  has  continuous- 
I3'  performed  her  duties  under  the  same. 
That,  on  account  of  the  prevalence  of  small- 
pox in  said  city,  the  board  of  education, 
without  consulting  the  plaintiff,  temporarily 
dosed  the  public  schools  in  said  city,  includ- 
ing the  one  in  which  the  plaintiff  was  teach- 
ing, for  a  period  of  sixteen  days  in  the 
months  of  January  and  February,  1900. 
That  during  the  whole  period  of  suspension 
the  plaintiff  held  herself  in  readiness  to  per- 
form her  duties  as  teacher  under  said  con- 
tract whenever  said  schools  should  again 
open,  and  during  the  whole  of  said  period 
was  ready,  wijling,  and  able  to  perform  her 
duties  as  such  teacher,  and  would  have  done 


so  had  said  schools  not  been  temporarily 
closed.  That  said  warrant  was  issued  by 
said  board  of  education  to  plaintiff  as  com- 
pensation covering  the  said  period  of  sixteen 
days  during  which  said  schools  were  closed. 
That  upon  the  presentation  of  said  warrant 
said  treasurer  refused  to  pay  the  same  for 
the  sole  reason  that  during  said  sixteen  daya 
the  schools  had  been  closed,  and  the  plain- 
tiff had  not  during  that  time  rendered  any 
service  as  teacher.  The  foregoing  facts  were 
admitted  by  the  answer  of  the  defendant. 

The  answer,  among  other  things  not  nec- 
essary to  enumerate,  also  alleged:  That  at 
and  prior  to  the  time  of  making  the  orders 
and  regulations  by  the  board  of  health  and 
the  board  of  education,  as  hereinafter  stat- 
ed, the  contagious  and  infectious  disease  of 
smallpox  was  prevalent  in  the  state,  and  epi- 
demic in  certain  counties  and  localities,  and. 


her  duty  to  find  work  not  in  her  vocation,  and 
it  was  out  of  the  season  to  obtain  a  situation 
as  a  school  teacher.'* 

And  a  teacher  may  recover  her  salary  where 
the  school  was.closed  on  account  of  fire,  where 
the  committee  informed  her  that  she  could  go 
on  if  a  suitable  place  for  the  school  couid  be 
found,  and  she  held  herself  in  readiness,  and 
no  school  was  provided,  and  she  taught  no  more, 
although  she  was  not  discharged.  Cashen  v. 
School  Dist.  No.  12,  50  Vt.  30.  In  this  case  the 
court  said  that  book  account  is  a  proper  form 
of  action,  as  much  so  as  if  the  schoolhousc  had 
not  t>een  burned,  and  she  had  kept  the  school 
the  whole  term  contracted  for. 

And  the  teacher  could  recover  pay  for  a  full 
term  where  he  was  hired  to  teach  school  for 
the  term  of  three  months,  and  after  teaching 
six  weeks  most  of  the  district  became  dissatis- 
fied and  only  one  or  two  scholars  attended,  and 
the  stove  legs  and  pipe  were  carried  from  the 
schoolhouse,  and  the  plaintiff  had  to  close  hiu 
school.  Bromley  v.  School  Dist.  No.  5.  47  Vt. 
381.  In  this  case  the  teacher  was  instructed 
by  the  prudential  committee  to  hold  himself  in 
readiness  to  go  on  with  the  school  for  the  re- 
mainder of  the  term,  which  he  did,  but  could 
get  no  other  employment.  The  prudential  com- 
mittee made  no  effort  to  put  the  schoolhouse  In 
condition  for  the  school  to  continue.  It  seems 
that  the  only  defense  interposed  was  that  the 
defendant  paid  the  plaintiff  $40  as  a  tender 
after  suit  was  brought,  and  it  was  held  that  as 
he  was  an  Infant  it  was  not  binding. 

But  under  Mo.  Rev.  Stat.  §  7046,  authorizing 
the  l)oard  of  directors  of  a  school  district  to 
employ  teachers,  and  providing  that  the  con- 
tract shall  specify  the  number  of  months  the 
school  is  to  be  taught,  a  teacher  cannot  recover 
salary  during  the  time  the  school  Is  closed  on 
account  of  the  burning  of  the  building.  Hail  v. 
School  Dist.  No.  10,  24  Mo.  App.  213.  In  this 
case  the  court  said:  "The  contract  must  be 
construed  in  the  light  of  those  provisions  of  the 
statute.  Considering  that  the  plaintiff  was 
employed  to  teach  In  a  certain  building,  that 
the  period  during  which  he  was  to  teach  was 
stated  ip  obedJence  to  the  requirements  of  the 
statute,  we  are  satisfied  that  in  the  contract 
the  condition,  if  the  schoolhouse  should  exist 
for  such  period  of  time,  should  be  implied.  If 
the  schoolhouse  had  burned  before  the  beginning 
of  the  school  term,  the  burning  of  the  school- 
house  would  have  stopped  the  defendant's  lia- 
bility under  the  contract.  The  burning  of  the 
•choolhouse  during  the  school  term  stopped  the 
defendant's  liability  pro  tanto."  The  court 
50  L.  R.  A. 


further  said :  "The  plaintiff  in  the  present 
case  was  employed  to  teach  the  school  of  the 
defendant  school  district  for  the  period  of  four 
months.  That  is  to  say,  he  was  employed  to 
teach,  for  such  iieriod.  a  school  in  the  school- 
house  then  owncid  by  the  defendant.  The  par- 
ties musl  have  contemplated  the  continued  ex- 
istence of  the  schoolhouse  for  the  said  period 
of  four  months  as  the  basis  of  the  teaching 
during  seid  time." 

In  Rudy  v.  School  Dist.  30  Mo.  App.  113.  the 
case  of  Hall  v.  School  Dist.  No.  10,  24  Mo. 
App.  213.  was  c^IstUiguished.  as  in  that  case 
the  schoolhouse  was  burned  down,  and  It  was 
held  that  tlfe  coiifract  was  made  in  contempla- 
tion that  the  school  should  be  kept  in  that 
house,  and  that  the  performance  of  the  contract 
had  been  prevented  by  an  unforeseen  casualty, 
whereby  it  was  discharged :  and  It  was  further 
held  that  a  recovery  could  not  be  had  on  ac- 
count of  failure  to  make  out  and  file  a  monthly 
report  required  by  the  statute.  In  this  case  the 
court  held  that  the  defendant  could  not  render 
the  making  of  these  monthly  reports  nugatory 
and  absurd,  and  then  insist  that  the  plaintiff 
could  not  recover  his  salary  because  he  had  not 
made  them. 

III.  HoUaaya. 

No  deduction  can  be  made  from  the  time  for 
which  a  school  teacher  contracts  to  teach,  on 
account  of  the  closing  of  the  school  on  recog- 
nized holidays.  Holloway  v.  School  Dist.  No. 
9,  62  Mich.  153,  28  N.  W.  764. 

Teaching  contracts  for  stated  periods  are  not 
subject  to  deductions  from  wages  for  observing 
recognized  holidays.  School  Dist.  No.  4  v.  Gage. 
39  Mich.  484,  33  Am.  Rep.  421. 

In  this  case  the  court  said:  "In  regard  to 
deductions  for  holidays  we  are -of  opinion  that 
school  management  should  always  conform  to 
those  decent  usages  which  recognize  the  prop- 
priety  of  omitting  to  hold  pubHc  exercises  on 
recognized  holidays :  and  that  it  la  not  lawful 
to  impose  forfeitures  or  deductions  for  such 
proper  suspension  of  labor.  Schools  should 
conform  to  what  may  fairly  be  expected  of  all 
institutions  in  civilized  communities.  All  con- 
tracts for  teaching  during  periods  mentioned 
must  be  construed  of  necessity  as  subject  to 
such  days  of  vacation,  and  public  policy,  as  well 
as  usage,  requires  that  there  should  be  no  pen- 
alty laid  upon  such  observances." 

IV.  Lack  of  fundi. 

The  lack  of  funds  may  authorize  the  closing 
of  a  school  where  the  expense  of  running  the 
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was  prevalent  in  the  city  of  Salt  Lake  to 
iQch  a  degree  that  it  was  deemed  necessary 
to  enforce  the  most  stringent  precautionary 
measures  to  protect  the  health  of  the  peo- 
ple; that  it  was  reasonably  apprehended 
that  said  disease  might  become  epidemic  in 
the  city  of  Salt  Lake;  that  on  the  4th  day 
of  January,  1900,  the  local  board  of  health 
for  the  city  of  Salt  Lake  adopted  and  sent 
to  the  board  of  education  for  said  city  a 
resolution  recommending  that  said  board  of 
education  close  the  public  schools  in  said 
city  for  a  period  of  thirty  da^'s;  that  there- 
upon, the  said  schools  being  then  in  vaca- 
tion, the  said  board  of  education  extended 
the  vacation  until  the  15th  day  of  January, 
1900;  that  afterwards,  on  the  11th  day  of 
January,  1900,  the  city  board  of  health  ad- 
vised the  board  of  education  that  it  would 
be  safe  to  open  the  schools  in  said  city,  pro- 


vided that  none  be  admitted  thereto,  either 
as  teacher  or  pupil,  who  had  not  been  vac- 
cinated, and  advised  the  said  board  of  edu- 
cation to  thenceforth  refuse  to  admit  un- 
vaccinated  persons  to  the  public  schools ;  that 
afterwards,  on  the  15th  day  of  January, 
1900,  the  said  local  board  of  health,  in  the 
exercise  of  its  best  judgment  and  discretion, 
and  for  the  single  purpose  of  protecting  the 
health  of  the  public  and  of  the  teachers  and 
pupils  of  the  public  schools,  adopted  and 
certified  to  the  board  of  education  a  resolu- 
tion reciting  the  existence  of  the  disease  of 
smallpox  in  the  city,  and  the  fact  that  num- 
;  hers  of  the  people  might  have  been  exposed 
I  to  the  same,  and  directed  the  said  board  of 
education  to  enforce  the  rule  relative  to  vac- 
cination, as  above  stated;  that  in  all  the 
premises  the  said  board  of  education  acted 
in  obedience  to  and  under  the  authority  of 


school  would  exceed  tbe  amount  which  the  dis- 
trict is  authorized  to  expend.  But  the  mere 
failure  to  collect  tbe  funds  will  not  justify  the 
rinsing  of  tbe  school,  or  avoid  the  teacher's  con- 
traot. 

Where  the  board  of  school  directors  entered 
into  a  written  contract  with  a  teacher  for  one 
▼ear  from  date,  stipulating  that  the  teacher  was 
to  be  paid  $60  per  month  for  his  services,  and, 
after  Iceeping  the  school  open  for  seven  months.  | 
sospended  It  for  want  of  fuuds.  It  was  held  that  , 
The  teacher  was  only  entitled  to  $60  for  each 
Dooth  of  services  while  the  school  was  open.  | 
Morley  v.  Power.  10  Lea.  219.  In  this  case, 
after  a  resolution  to  stop  the  schools  on  account 
of  want  of  funds,  all  the  schools  were  closed 
«cept  this  one,  and  the  teacher  continued  to 
t<>ach.  although,  to  a  diminished  number  of  stu- 
dents, until  June  11,  when  his  labors  came  to  an 
end  "because  the  children  ceased  to  attend  on 
account  of  the  heat.'*  The  school  law  con- 
rained  no  positive  provision  as  to  the  length  of 
lime  the  school  should  be  kept  open.  It  would 
be  the  duty  of  the  directors  to  keep  the  schools 
open  as  long  as  the  funds  would  justify,  but 
not  longer.  The  court  said :  "Tbe  action  of  ! 
the  board  seems  to  have  been  taken  after  con- 
s'aitatioD  with  the  wtate  and  county  superin- 
tendents of  the  common  schools,  and,  so  far 
««  the,  record  shows,  to  have  been  justified  by 
the  financial  condition  of  the  district."  It  was 
held  that  the  contract  does  not  say  he  was  to 
t>e  paid  $60  for  each  month  of  the  entire  year. 
It  says:  "$60  per  noonth  for  his  services," 
that  is.  for  each  month's  services  rendered.  He 
was  to  be  paid  for  services  at  the  rate  specified 
per  month.  This  was  rendered  more  certain  by 
the  Tennessee  act  of  1873  providing  that  writ- 
ten contracts  shall  be  made  with  all  public- 
school  teachers  at  fixed  rates  per  month  before 
they  enter  upon  their  duties.  "The  directors 
clearly  have  no  power  to  contract  with  him  for 
pay  when  there  Is  no  school  open  In  which  he 
eaa  teach.  If,  by  reason  of  a  want  of  funds,  the 
school  can  only  be  run  five  months  during  the 
year,  the  directors  cannot,  under  the  statute, 
make  a  valid  contract  to  pay  him  a  salary  for 
the  9ther  five  months." 

But  in  Rudy  v.  School  Dist.  80  Mo.  App. 
113,  It  was  held  that  the  school  district  was 
not  released  where  the  school  directors  had 
closed  the  school  after  teaching  eight  months, 
on  the  ground  that  there  was  a  failure  to  pay  in- 
to the  district  treasury  enough  money  to  pay 
the  teachers.  This  was  not  supported  by  Mo. 
Const,  art.  10,  i  12,  providing  that  no  school 
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district  shall  be  allowed  to  l)ecome  indebted  for 
any  purpose  to  an  amount  exoc^eding  in  any  way 
the  amount  provided  for  such  year  without  the 
assent  of  the  voters  at  an  election.  It  must 
appear  that  there  was  not  enough  revenue  pro- 
vided, and  not  merely  that  not  toough  was  col- 
lected and  turm.<i  over  to  the  treasurer. 

V.  Special  contract  provi9ions. 

It  seems  that  the  general  rule  Is  that  a  con- 
tract may  stipulate  for  discontinuance  by  the 
district,  and  in  that  event  the  closing  of  the 
school  may  work  a  deduction  of  the  teacher's 
salary.  But  this  rule  is  denied  in  a  Wisconsin 
case  (Tripp  v.  School  Dlst.  infra)  holding  that 
such  a  contract  only  authorizes  a  discontinu- 
ance in  case  of  some  flagrant  breach  of  duty 
on  tbe  part  of  the  teacher. 

The  mere  use  In  a  contract  to  pay  a  teacher 
of  the  words  "for  the  time  actually  occupied  In 
school"  was  not  held  in  McKay  v.  Barnett  to 
amount  to  such  a  stipulation  or  prohibit  the 
teacher  from  drawing  a  salary  during  vacation 
or  during  time  of  luexcusable  absence  or  tem- 
porary disability. 

But  a  contract  reading:  "Unless  discontin- 
ued by  order  of  the  directors ;  .  .  .  and  for 
such  services  lawfully  rendered  the  directors 
of  said  district  are  to  pay," — authorised  a  de- 
duction for  a  discontinuance  by  the  directors 
on  account  of  diphtheria.  See  Goodyear  v. 
School  Dlst.  No.  6,  17  Or.  617,  21  Pac.  664; 
Gllroy  V.  School  Dlst.  No.  6,  17  Or.  1522,  21  Pac. 
665,  Sttpra,  I. 

So,  where  a  contract  was  construed  to  mean 
an  employment  to  teach  in  a  particular  building, 
a  recovery  was  denied  for  the  time  the  school 
was  closed  on  account  of  the  burning  of  the 
building.  See  Hall  v.  School  Dlst.  No.  10,  24 
Mo.  App.  218,  supra,  II. 

But  In  Tripp  v.  School  Dlst.  50  Wis.  651,  7 
N.  W.  840,  It  was  held  that  a  provision  in  a  con- 
tract, "We  reserve  the  right  to  close  the  schooP 
at  any  time  if  not  satisfactory  to  us," — Is  un- 
authorized by  law.  and  is  inoperative.  In  this 
case  the  court  said :  "We  think  the  only  power 
which  the  board  have  to  discharge  a  teacher 
is  the  power  which  they  may  ezereise  on  be- 
half of  the  district  when  the  teacher  Is  guilty 
of  some  breach  of  his  contract,  which,  at  com- 
mon law,  would  justify  an  employer  In  discharg- 
ing his  servant,  or  when  the  teacher  has  lost  all 
right  to  teach  the  school  by  reason  of  the  an- 
nulment of  his  certificate  In  the  way  prescribed 
by  the  statute."  I.  T. 
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the  said  board  of  healthy  which  had  jurisdic- 
tion by  law  in  the  premises;  that  the 
amount  of  money  in  the  treasury  of  said 
board  or  in  any  wise  subject  to  its  disposal 
for  school  purposes  during  the  present  school 
year,  including  said  sum  of  $9/200,  is  and 
will  be  insufficient  to  maintain  and  keep  open 
the  public  schools  of  said  city  for  the  ordi- 
nary scholastic  year  of  nine  months,  or  thir- 
ty-six weeks,  and,  in  the  event  of  the  sum 
last  aforesaid  being  applied  to  the  payment 
of  the  other  teachers  for  the  time  during 
which  no  service  was  rendered  in  the  schools, 
it  will  become  necessary  to  close  all  the 
schools  about  the  middle  of  May  next, — some 
ten  school  days  before  the  schools  otherwise 
would  be  closed.  A  demurrer  was  inter- 
posed to  the  answer  of  the  defendant  on  the 
ground  that  the  same  does  not  state  facts 
BuiHcient  to  constitute  a  defense. 

Messrs.  Bennett,  Harkness,  Ho'wat, 
Sutherland,  Sc  Van  Cott,  for  plaintiff: 

When  schools  are  closed  temporarily  on 
account  of  an  epidemic,  and  a  teacher  holds 
herself,  and  is  expected  to  hold  herself,  ready 
to  resume  her  duties  at  anv  time,  and  ac- 
tually  renders  service  in  the  meantime  in 
consultation  with  other  teachers,  she  is  en- 
titled to  recover  her  full  salary^  although 
the  contract  provides  for  payment  only  for, 
and  after,  actual  service,  as  she  does  render 
actual  service  within  the  meaning  of  the 
contract  when  she  is  ready  to  perform. 
Nothing  short  of  an  expre>is  stipulation  to 
that  effect  will  deprive  a  teacher  pf  her 
salary  for  temporary  suspensions  on  account 
of  an  epidemic. 

Randolph  v.  Sanders,  22  Tex,  Civ.  App. 
331,  54  S.  VV.  621;  Lihbp  v.  Douglas,  175 
Mass.  128,  55  N.  E.  808;  School  Town  v. 
Gray,  10  Ind.  App.  428,  37  N.  E.  1059; 
Chariest ovm  School  Twp.  v.  Hay,  74  Ind. 
127;  Dewey  v.  Union  School  Dist.  43  Mich. 
480,  6  N.  W.  64G;  School  Directors  y.  Crews, 
23  111.  App.  367. 

A  contract  is  construed  most  strongly 
against  the  one  who  drew  it,  and  most  fa- 
vorably toward  the  promisee. 

First  Nat,  Bank  v.  Hartford  F,  Ins.  Co.  95 
U.  S.  678,  24  L.  ed.  565 ;  Sohmohl  y.  Fiddiok, 
34  III.  App.  198. 

Messrs.  Richards  Sc  Varian,  for  defend- 
ant: 

It  would  be  beyond  the  power  of  the  board 
of  education  to  make  a  contract  with  a 
teacher,  whereby  the  public  money  was 
pledged  as' a  gratuity,  and  for  services  not 
ren^red. 

•  There  was  a  written  contract  which  ex- 
pressly limits  the  plaintiff's  right  to  com- 
pensation for  "the  time  actually  occupied  in 
school." 

The  rule  that  the  language  of  a  contract 
is  to  be  construed  strongly  against  the  party 
using  it  is  applied  in  cases  arising  upon 
policies  of  insurance  only  if  the  terms  of  the 
policies  do  not  convey  a  plain  and  practicable 
meaning. 

American  Basket  Co.  v.  Farmville  Ins.  Co. 
3  Hughes,  251,  Fed.  Cas.  No.  290;  Union 
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Mut.  L.  Ins.  Co.  y.  Wilkitison,  IS  Wall.  232,. 
20  L.  ed.  622. 

This  rule  is  only  applicable  in  the  caae- 
of  contracts  other  than  insurance  oontracts, 
where  the  meaning  is  doubtful,  or  ^ay  be  de- 
termined by  either  of  two  interpretations. 

Kent,  Com.  bk.  2,  p.  380;  Bacon,  Maxims, 
Reg.  3;  Falley  v.  Giles,  29  Ind.  114;  Barney 
V.  yewconib,  9  Cush.  56;  Livingston  v.  Ar- 
rington,  28  Ala.  424. 

It  was  never  contemplated  that  the  schoola 
should  be  continifed  beyond  the  funds  pro- 
vided, and  the  terms  were  necessarily  de- 
pendent upon  the  amount  of  such  funds. 

The  contract  term  "for  services"  meant 
actual  services  rendered. 

Morlcy  v.  Power,  10  Lea,  220;  Goodyear 
V.  School  Dist.  No.  5,  17  Or.  517,  21  Pac. 
664;  Hall  v.  School  Dist.  No.  10,  24  Mo. 
App.  213. 

Bashin,  J.,  delivered  the  opinion  of  the 
court: 

It  is  conoeiled  that  the  board  of  education 
had  authorit}"  to  make  said  contract. 

I.  The  first  point  of  contention  is  whether 
the  plaintiff,  under  said  contract,  is  entitled 
to  compensation  for  the  period  of  sixteen 
days  during  which  the  schools  were  closed, 
and  during  which  she  was  not  actually  oc- 
cupiod  in  teaching.  In  construing  the  con- 
I  tract,  each  of  its  provisions  must  be  consid- 
I  ered  in  connection  with  the  others,  and,  if 
possible,  effect  must  be  given  to  all.  A  con- 
struction which  entirely  neutralizes  one  pro- 
vision should  not  be  adopted  if  the  contract 
is  susceptible  of  another,  which  gives  effect 
to  all  of  its  provisions.  By  the  terms  of 
the  contract  the  plaintiff  bound  herself  **tD' 
give  her  entire  time  and  best  efforts  in  any 
of  the  schools  of  said  city  to  which  she  might 
be  assigned"  for  four  weeks  of  five  days  each 
in  each  month  from  September  11,  1899,  un- 
til June  1,  1900,  or  until  the.  termination 
of  the  contract  by  the  board  of  education 
for  misconduct,  etc.,  or  for  any  other  reason 
than  those  specially  mentioned,  on  four 
weeks'  notice.  From  the  foregoing  provi- 
sions the  following  provisions  are  clearly 
implied,  and  are  as  apparent  as  if  they  had. 
been  expressed  in  direct  terms,  to  wit:  That 
the  board  of  education  shall,  in  case  it  failed 
to  furnish  plaintiff  with  employment  aa 
teacher,  pay  her  the  stipulated  wages  dur- 
ing the  time  mentioned,  or  until  said  board 
terminated  the  contract  as  therein  provided. 
Closing  the  schools  was  not,  therefore,  a 
breach  of  the  contract,  and  did  not  release 
the  plaintiff  from  her  obligations  under  the 
same.  Her  rights  were  in  no  way  affected 
by  closing  the  schools,  nor  was  the  obligation 
of  the  board  of  education  changed  in  the 
least.  The  only  infraction  of  plaintiff's 
rights  in  the  premises  was  the  refusal  to  pay 
said  warrant.  It  is  claimed  by  counsel  for 
the  defendant  that  by  the  following  terms 
of  the  contract,  to  wit,  "for  the  time  actu- 
ally occupied  in  school,"  the  right  of  the 
plaintiff  is  limited  to  that  time  exclusively, 
and,  as  she  was  not  actually  occupied  in 
school  during  the  period  of  the  sixteen  days 
that  the  schools   were  closed,   the  treasurer 
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properly  refused  to  pay  said  warrant.  Such 
a  constniclion  of  that  clause  would  neutral- 
ize the  clearly  implied  provisions  of  the  eon- 
tract  before  mentioned,  and  permit  the  board 
of  education  to  close  the  schools  as  often  and 
for  as  long  periods  of  time  as  they  might 
choose  to  do  so,  during  the  life  of  the  con- 
tract, without  the  consent  of  the  plaintiff, 
and  without  compensating  her  for  the  loss 
of  employment,  notwithstanding  she  is  bound 
to  serve  for  the  whole  period  mentioned  in 
the  contract,  or  until  it  is  terminated  by  the 
board  in  the  manner  therein  specified,  and 
keep  herself  in  readiness  to  perform  her  du- 
ties as  teacher  whenever  required  to  do  so 
by  the  board.  During  such  periods  the  plain- 
tiff could  not,  without  violating  the  contract, 
enter  into  any  other  permanent  engage- 
ments. Such  a  construction  would  make  the 
contract  unreasonable  and  oppressive.  We 
are  of  the  opinion  that  the  parties  did  not 
intend  that  said  clause  should  have  the  ef- 
fect contended  for  by  counsel  for  defendant. 
It  was  simply  intended  to  prohibit  the  plain- 
tiff from  drawing  her  salary  during  any  va- 
cation which  the  board  might  grant  her,  or 
during  the  time  which  she  might,  from  sick- 
ness or  some  other  excusable  cause,  be  un- 
able, temporarily,  to  discharge  her  duties 
when  the  schools  were  in  session.  In  the 
ease  of  Charlestoton  School  Twp,  v.  Hay,  74 
Ind.  127,  the  contract  was  to  pay  the  teacher 
for  the  services  actually  rendered,  and  in 
that  case,  as  in  the  case  at  bar,  it  was  con- 
tended that  the  teacher's  right  to  compensa- 
tion was  confined  to  the  days  in  which  the 
school  was  actually  taught  by  her;  but  the 
court  held  otherwise,  and  permitted  her  to 
recover  for  the  time  the  school  was  closed 
during  the  term. 

2.  The  second  point  raised  is  whether  or 
not  the  action  of  the  local  board  of  health 
in  the  premises  relieved  the  board  of  edu- 
cation from  its  obligation  under  the  contract 
to  pay  the  plaintiff  her  salary  for  the  peri- 
od that  the  schools  were  closed.  If  the  local 
board  of  health  had  possessed,  at  the  time 
said  contract  was  entered  into,  lawful  au- 
thority to  order  the  schools  closed  whenever 
smallpox  should  become  prevalent,  and  con- 
tinued to  possess  such  authority  up  'to  the 
time  when  it  acted  in  the  premises,  and  also 
had  lawful  authority  to  enforce  such  an  or- 
der, then  the  defendant,  in  that  event,  might 
with  much  better  show  of  reason,  insist  that 
the  parties  contracted  in  view  of  such  au- 
thority, and  contemplated,  if  a  smallpox  epi- 
demic should  occur  during  the  life  of  the 
contract,  the  board  of  education  might  be 
legally  compelled,  against  its  will,  and  with- 
out fault  on  its  part,  to  close  the  schools, 
and  that  during  the  time  the  schools  were 
90  closed  under  such  authority,  no  salary 
should  be  paid  to  the  plaintiff.  But  the 
local  board  of  health  had  no  sucji  authority 
at  the  time  the  contract  was  made,  and  have 
not  since  had  any  such  authority. 
50  L.  R.  A. 


3.  The  third  point  is  whether  the  closing 
of  the  schools  by  the  board  of  education  on 
account  of  the  prevalence  of  smallpox  re- 
leased the  board  from  its  obligation  to  pay 
the  plaintiff  her  salary  during  the  time  the 
schools  were  closed.  In  the  case  of  Jones  v» 
United  Hiatea,  96  U.  S.  29,  24  L.  ed.  640,  the 
court  said:  '^Impossible  conditions  cannot 
be  performed,  and,  if  a  person  contracts  to 
do  what  at  the  time  is  absolutely  impossi- 
ble, the  contract  will  not  bind  him,  because 
no  man  can  be  obliged  to  perform  an  impos- 
sibility; but  where  the  contract  is  to  do  a 
thing  which  is  possible  in  itself  the  perform- 
ance is  not  excused  by  the  occurrence  of  an 
inevitable  accident  or  other  contingency,  al- 
though it  was  not  foreseen  by  the  party,  nor 
was  within  his  control.  Chitty,  Contr. 
663;  Jervia  v.  Tomkinson,  1  Hurlst.  &  N. 
208."  Where  the  contract  is  to  do  acts- 
which  can  be  performed,  nothing  but  the  act 
of  God  or  of  a  public  enemy  or  the  inter- 
diction of  the  law  as  a  direct  and  sole  cause 
of  the  failure  will  excuse  the  performance. 
This  principle  is  elementary.  The  school* 
were  not  closed  for  any  such  cause  by  the 
board  of  education.  W^hile  the  closing  of 
the  schools  may  have  been  wise  and  pru- 
dent, the  closing  was  not  due  to  any  cause 
which  made  it  impossible  for  the  school  to- 
keep  open.  The  board  of  education  might 
have  stipulated  that  the  plaintiff  should 
have  no  compensation  during  the  time  the 
school  should  be  closed  on  account  of  the 
prevalence  of  contagious  diseases,  but,  not 
having  done  so,  it  cannot  deny  the  compen- 
sation during  such  time  on  account  of  the 
prevalence  of  smallpox.  Lihhy  v.  Douglas^ 
176  Mass.  128,  55  N.  E.  808:  fichool  Town 
V.  Orwy,  10  Ind.  App.  428,  37  N.  E.  1059; 
Dewey  v.  Union  School  Dist.  43  Mich.  480,. 
5  N.  W.  646. 

There  were  some  other  points  of  minor  im- 
portance raised  in  the  argument,  which  we 
do  not  deem  it  necessary  to  comment  upon. 

It  is  ordered  that  the  writ  of  matuiate  he 
issxiedf  commanding  Josiah  Barnett,  treas- 
urer of  the  board  of  education,  to  pay  to  the 
plaintiff,  out  of  the  funds  in  his  hands  as 
such  treasurer,  upon  the  presentation  of  the 
warrant  for  $56  issued  by  said  board  to  the 
plaintiff,  and  which  is  referred  to  in  the  af- 
fidavit of  plaintiff,  and  in  the  answer  of  the 
defendant,  and  that  the  defendant  pay  the 
costs  of  this  proceeding,  taxed  at dol- 
lars. 

.  Bartoli,  Ch.  J.,  concurs  in  the  result. 

Minor,  J.,  dissenting: 

I  concur  in  the  opinion  of  Mr.  Justice 
Baskin  except  as  to  that  part  having  refer- 
ence to  the  power  of  the  board  to  close  the 
schools  during  the  smallpox  epidemic.  As 
to  that  part  of  the  opinion  I  withhold  my 
assent. 
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A  pcmon  ^vlio  han  no  delnaionii,  bat  is 
more      than     ordinarily      intelliiiirent> 

with  memory  unimpaired,  and  who  appre- 
ciates exactly  the  nature  of  a  criminal  charge 
against  bim  and  his  relations  to  the  proceed- 
ing, and  who,  so  far  as  mental  operations  are 
concerned.  Is  as  sane  as  men  are  ordinarily, 
though  on  account  of  a  serious  Illness  result- 
ing from  indulgence  In  the  ezcesslve  use  of 
Intoxicating  drink  his  hrain  is  affected  so  as 
to  change  his  character,  whereby  he  has  lost 
ambition,  become  aimless  and  trifling,  and 
has  deteriorated  in  moral  character,  while 
his  appetite  for  intoxicants  has  became  un 
controllable  at  frequent  Intervals,  so  that,  if 
at  liberty,  he  will  inevitably  take  to  drink- 
ing, and  when  under  the  Influence  of  Intoxi- 
cants will  be  dangerous, — is  not  Insane  with- 
in the  meaning  of  statutes  providing  for  the 
suspension  of  proceedings  against  insane 
criminals ;  but,  if  he  has  been  committed  to 
on  insane  hospital  after  commencement  of 
a  prosecution  against  him,  he  is  entitled  to 
be  rcturn«d  to  the  custody  of  the  sheriff  in 
order  that  the  trial  may  be  proceeded  with. 

(McFarland,  </...  diaaenta.) 

(July  28.  1900.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  release  of  petitioner 
from  the  custody  of  A.  M.  Gardner,  superin- 
tendent for  the  Napa  State  Hospital  for  the 
Insane.     Writ  granted. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Theodore  A.  Bell,  E.  lu  Web- 
ber, and  Henry  C.  Gesf ord  for  petitioner. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
'the  court: 

Hugh  Buchanan  was  brought  to  trial  in 
Yuba  county  upon  an  information  charging 
him  with  the  crime  of  murder.  After  the 
trial  had  been  several  days  in  progress,  it 
was  suspended,  upon  a  suggestion  that  the 
prisoner  was  then  insane,  and  a  special  jury 
was  formed  for  the  trial  of  that  issue.  This 
jury,  after  hearing  evidence  and  the  instruc- 
tions of  the  court,  brought  in  a  verdict  to  the 
effect  that  the  defendant  was  insane,  upon 
which  he  was  committed  to  the  insane  asy- 
lum at  Napa,  now  known  as  the  "Xapa  State 
Hospital,"  where  he  is  still  confined  by  Dr. 
A.  M.  Gardner,  the  medical  superintendent 
of  that  institution,  without  other  authority 
than  said  commitment.  The  proceedings  in 
the  superior  court  following  the  suggestion 
of  the  prisoner's  insanity  were  those  pre- 
scribed in  §§  1367-1373  of  the  Penal  Code, 
and  the  commitment  conformed  to  the  stat- 
ute, in  directing  the  detention  of  the  defend- 

Note. — As  to  what  are  insane  delusions,  see 
note  to  Kimberly's  Appeal  (Conn.)  37  L.  R.  A. 
261;  and  Orchardson  v.  Cofleld  (111.)  40  L.  R. 
A.  256. 

For  morphinism  and  other  addictions  as  af- 
fecting responsibility  and  capacity,  see  note  to 
Bdwards  v.  State  (Tex.)  39  L.  R.  A.  262. 
60  L.  R.  A. 


ant  in  the  insane  asylum  only  until  he  should 
be  sane  (  ^  1370) .  in  which  event  it  would  be- 
come the  duty  of  the  superintendent  to  give 
immediate  notice  to  the  sheriff  of  Yuba  coun- 
ty, and  of  the  sheriff  to  return  the  prisoner 
without  delay  to  the  proper  custody,'  in  order 
that  the  court  might  proceed  "with  his  trial 
( §  1372) .  It  is  now  claimed  in  behalf  of  the 
prisoner  that  he  has  been  for  several  years 
past  entirely  restored  to  sanity,  and  that  his 
retention  at  the  asylum  has  become  unlaw- 
ful. It  is  not  claimed  that  he  should  be  set 
at  liberty^  but  that  he  should  be  returned,  as 
the  law  provides,  to  the  proper  custody  of 
the  sheriff  of  Yuba  county,  and  that  he 
should  have  a  speedy  trial  upon  the  charge  of 
murder  there  pending  against  him.  There  is 
no  controversy,  and  none  is  possioie,  as  to 
the  soundness  of  this  conclusion,  if  the  pris- 
oner has  really  become  sane;  but  it  is  strong- 
Iv  insisted  in  behalf  of  the  officers  of  the  asv- 
lum,  not  only  that  he  is  not  sane,  but  that 
he  can  never  become  so,  and  this  is  the  sole 
question  now  to  be  determined  upon  the  vol- 
uminous record  of  conflicting  evidence  sub- 
mitted at  the  hearing  upon  the  return  to  our 
writ  of  habeas  corpus. 

A  number  of  the  more  important  questions 
originally  pertaining  to  this  controversy 
were  finally  determined  in  the  case  of  Qurd- 
ner  v.  Jones,  126  Cal.  614,  59  Pac.  126.  That 
was  an  original  application  to  this  court  by 
the  superintendent  of  the  insane  asylum  for 
a  writ  of  prohibition  to  the  judge  of  the  su- 
perior court  to  prevent  the  hearing  of  a  pe- 
tition in  behalf  of  Buchanan  for  the  same 
relief  sought  in  the  present  proceeding.  It 
w^as  there  contended  that  the  insanity  law  of 
1897  (Stat.  1807,  p.  311)  has  made  the  su- 
perintendent of  the  asylum  the  sole  and  final 
judge,  in  a  case  of  this  kind,  whether  the 
prisoner  has  become  sane,  and  that  the  courts 
no  longer  have  the  power  to  conduct  the  in- 
quiry by  habeas  corpus  or  otherwise.  It  was 
held,  against  this  contention,  that  the  ques- 
tion of  unlawful  restraint  of  the  liberty  of 
the  citizen  is,  and  must  be  as  long  as  our 
present  Constitution  endures,  a  judicial  ques- 
tion, to  be  determined  by  the  courts,  and  that 
the  stfitute  referred  to  would  be  unconstitu- 
tional if  it  required  the  construction  con- 
tended for.  The  statute,  however,  was  con- 
strued to  mean  nothing  more  than  this: 
That  it  is  the  duty  of  the  superintendent  to 
send  back  a  prisoner  committed  ^ under  IS 
1367-1372  of  the  Penal  Code  as  soon  as  he 
becomes  sane,  in  order  that  the  court  may 
proceed  to  trial  or  judgment  in  his  case,  but, 
if  he  does  not  do  so,  the  prisoner  may  assert 
his  right  to  a  speedy  trial  by  means  of  the 
writ  of  habeas  corpus,  and  that  if  the  court, 
after  a  hearing,  concludes  that  the  prisoner 
is  sane,  it  has  the  power,  and  it  is  its  duty 
to  order  him  into  the  custody  of  the  court 
where  the  charge  against  him  is  pending,  in 
order  that*that  court  may  bring  him  to  trial 
or  pronounce  judgment.  In  consequence  of 
this  decision  the  superior  judge  proceeded 
with  the  hearing  upon  return  to  the  writ  of 
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habeas  corpus  issued  by  him,  and  having 
concluded  upon  the  evidence  that  Buchanan 
iras  still  insane  made  an  order  remanding 
him  to  the  custody  of  Dr.  Gardner.  There- 
upon the  present  proceeding  was  coninienced 
in  this  court,  and  upon  the  same  evidence 
submitted  to  the  superior  judge,  and  some 
additional  testimony,  we  must  now  decide 
the  question  of  fact  whether  Buchanan  has 
become  sane. 

The  question,  however,  is  not  whetlicr  he 
has  become  sane  in  every  sense  of  the  word, 
but  whether  he  has  hecome  sane  in  the  sense 
of  the  statute,  w^hich  requires  a  suspension 
of  the  proceedings  in  a  criminal  cause  when- 
ever it  is  found  that  the  defendant  is  pres- 
ently insane.  In  other  words,  if  there  is  a 
difference  between  the  medical  view  of  in- 
sanity and  the  view  upon  which  the  statute 
is  founded,  the  question  of  sanity  or  insanity 
18  to  be  determined  with  reference  to  the  lat- 
ter, as  contradistinguished  from  the  former 
view.  That  there  is  such  a  difference  is  no- 
torious, and  is  clearly  illustrated  by  the  tes- 
timony in  the  present  case,  when  compared 
with  the  origin  and  reason  of  the  stat- 
utory provisions.  These  provisions  establish 
nothing  new  in  criminal  procedure.  They 
merely  put  in  statutory  form  a  well-known 
regulation  of  the  common  law, — a  retaliation 
applicable  to  lunatics  or  madmen.  Black- 
stone,  in  his  Commentaries,  after  stating  the 
rule  that  idiots  and  lunatics  are  not  ch.iv(;e- 
ab!e  with  their  own  acts,  continues  as  fol- 
lows: "Also,  if  a  man  in  his  sound  moniory 
commits  a  capital  offense,  and  before  ar- 
raignment for  it,  he  becomes  mad.  he  ou«?ht 
not  to  be  arraigned  for  it,  because  he  is  not 
able  to  plead  to  it  with  that  advice  and  f^au- 
tion  that  he  ought.  And  if,  after  he  has 
pleaded,  the  prisoner  becomes  mad.  he  slicll 
not  be  tried,  for  how  can  he  make  his  de- 
fense? If,  after  he  be  tried  and  found  j;inlty, 
he  loses  his  senses  before  judgment,  judg- 
ment shall  not  be  pronounced,  and  if,  after 
judgment,  he  becomes  of  nonsane  memory, 
execution  shall  be  stayed,  for,  peradventure, 
says  the  humanity  of  the  English  law,  had 
the  prisoner  been  of  soimd  memory  he  might 
have  allied  something  in  stay  of  judsrnn'nt 
or  execution."  4  Bl.  Com.  p.  24.  This  short 
quotation  shows  what  all  the  hooks  and 
treatises  and  decisions  on  the  subject  show, 
—that  the  true  and  only  reason  why  an  in- 
lane  person  should  not  be  tried  is  "tliat  he 
is  disabled  by  the  act  of  God  to  make  a  just 
defense,  if  he  have  one."  When  the  rule  be- 
came a  part  of  the  common  law,  modern 
views  of  insanity  were  unknown.  Xo  sort  of 
insanity  was  recognized  except  that  which 
manifested  itself  in  mental  deficiency  or  in 
mentil  derangement.  A  congenital  idiot  or 
a  raving  lunatic  was  understOv)d  to  be  in- 
sane, hut  in  the  absence  of  any  sensible  loss 
of  memory  or  material  impairment  of  the  in- 
tellectual faculties  a  man  was  counted  sane. 
If  he  could  remember  events,  and  cculd  rea- 
son logically,  he  was  not  within  the  letter 
or  the  reason  of  the  rule  which  suspended 
proceedings  against  a  madman  or  a  lunatic. 
And,  if  he  was  not  within  the  connuon-law 
rule,  neither  is  he  within  the  rule  oi  the  stat- 
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ute,  which  merely  re-enacts  the  comtnon 
law,  and  has  no  other  purpose  than  to  sus- 
pend proceedings  against  a  defendant  who  is 
by  reason  of  mental  infirmity  incapable  of 
making  his  defense.  A  similar  provision  of 
the  law  of  New  York  was  very  thoroughly 
considered  in  the  case  of  Freeman  v.  People, 
4  Denio,  9,  47  Am.  Dec.  216,  where  the  court, 
upon  an  elaborate  review  of  the  authorities, 
stated  its  conclusion  as  follows :  "The  stat- 
ute is  in  affiruiance  of  this  common-law  prin- 
ciple, and  the  reason  on  which  the  rule  rests 
furnishes  a  key  to  what  must  have  been  the 
intention  of  the  legislature.  If,  therefore, 
a  person  arraigned  for  a  crime  is  capable  of 
understanding  the  nature  and  object  of  the 
proceedings  going  on  against  him;  if  he 
rightly  comprehends  his  own  condition  in 
reference  to  such  proceedings,  and  can  con- 
duct hi^  defense  in  a  rational  maimer, — ^lie 
is,  for  the  purpose  of  being  tried,  to  be 
deemed  sane,  although  on  some  other  sub- 
jects his  mind  may  be  deranged  or  unsound.'* 
If  this  is  the  true  construction  of  the  New 
York  statute,  as  I  have  no  doubt  it  is,  it  is 
equally  the  true  construction  of  our  own; 
and  it  is  very  plain  from  the  evidence  before 
us  that  Buchanan  is  not  now,  and  has  not 
been  for  several  years,  insane,  in  the  sense  of 
the  statute.  The  evidence  all  shows  that  he 
is  in  possession  of  every  faculty  requisite  to 
the  defense  of  the  accusation  against  him. 
His  memory  is  unimpaired,  and  his  reason- 
ing faculties,  although  they  may  not  be  equal 
to  the  promise  of  his  youth,  are  far  above 
those  of  the  average  man.  His  insanity  is  ef 
a  character  which  does  not  manifest  itself  in 
any  apparent  weakness  of  intellect  or  fail- 
ure of  memory,  but  may  be  best  at?-scribed  as 
a  sort  of  chronic  and  latent  dise;ise  of  the 
brain,  which,  under  the  excitement  (?f  intox- 
icating drink,  to  which  he  is  predispo^^ed, 
will  lead  him  to  the  commission  of  criminal 
acts.  To  be  more  specific,  it  appears  that 
imtil  he  was  twenty  years  of  age  lie  wa»  par- 
ticularly intelligent  and  precocious,  and  dis- 
tinguished by  many  amiable  traits  of  charac- 
ter. About  that  time  he  began  to  indulge  in 
the  excessive  use  of  intoxicating  drink,  the 
ooiiscKjuence  of  which  was  a  serious  illness, 
which  imdoubtedly  affected  his  brain.  Up- 
on his  recovery,  or  partial  recovery,  after  a 
protracted  period  of  convalescence,  it  was 
discovered  that  his  character  was  greatly 
changed.  •  He  had  lost  all  ambition  to  excel 
in  his  chosen  profession,  he  had  become  aim- 
less and  trifling,  his  moral  character  had  de- 
teriorated, he  was  alienated  from  his  family 
and  took  up  the  life  of  a  wanderer,  going 
about  from  place  to  place,  and  supporting 
himself  by  menial  employments.  At  fre- 
quent intervals  his  appetite  for  intoxicants 
became  uncontrollable,  and  when  drinicing  he 
was  disposed  to  acts  of  violence,  besides  be- 
ing subject  to  occasional  temporary  delu- 
sions. The  medical  testimony  based  upon 
these  facts  is  that  his  brain  or  its  integu- 
ment was  permanently  injured  by  the  sick- 
ness above  mentioned,  and  that  his  condition 
has  been  such  ever  since,  and  will  so  remain 
as  long  as  he  lives;  that,  if  set  at  liberty,  he 
will  inevitably  take    to  drinking;    and  that 
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under  the  influence  of  intoxicants  he  will  be 
dangerous.  There  is  a  very  strong  prepon- 
derance of  expert  testimony  to  tliis  effect, 
and  we  cannot  doubt  that  the  medical  gentle- 
men who  have  so  testified  are  competent  to 
decide  such  matters.  But  this  is  a  species 
of  insanity  which  the  statute  governing  this 
case  does  not  contemplate.  It  is  not  such 
insanity  as  would  disable  him  to  make  his 
defense.,  The  same  witnesses  that  testify 
that  he  is  insane  admit  that  during  his  long 
stay  at  the  Napa  asylum  he  has  exhibited  no 
symptomjB  of  insanity.  He  reasons  as  other 
men  do.  He  has  no  delusions.  lie  is  more 
than  ordinarily  intelligent.  His  memory  is 
unimpaired.  He  appreciates  exactly  the  na- 
ture of  the  criminal  charge  against  him,  and 
his  relations  to  the  proceeding.  As  far  as 
mental  operations  are  concerned,  he^  is  sane 
as  men  are  ordinarily.  According  to' the  tes- 
timony of  Dr.  Smith,  under  whose  care  he 
was  at  Napa,  if  he  had  to  judge  alone  by 
what  he  saw  of  him  there  he  would  be  obliged 
to  discharge  him ;  and  this  testimony  is 
strongly  corroborated  by  all  the  other  evi- 
dence, both  professional  and  unprofessional, 
as  to  his  behavior  at  the  asylum.  But  the 
most  conclusive  evidence  on  thi«j  point  is  the 
testimony  of  Buchanan  himself.  He  was 
not  sworn  as  a  witness,  but  he  offered  him- 
self as  an  exhibit;  and  not  only  by  his  state- 
ment, but  by  his  appearance  and  bearing, 
both  in  the  superior  court  and  in  this  court, 
he  showed  a  perfect  possession  of  his  facul- 
ties, and  complete  ability  to  conduct  his  de- 
fuse. He  gave  a  connected  ano  rational  ac- 
count of  his  whole  life.  He  showed  that  he 
understood  his  position  with  respect  to  the 
criminal  charge  pending  against  him,  -  and 
that,  so  far  as  his  conduct  is  defensible  or 
mitigable,  he  is  master  of  his  defense.  He 
sustained  a  long  and  searchini^  cross-exam- 
ination with  perfect  self-possession,  and  was 
not  betrayed  into  the  slightest  inconsistency 
of  statement.  This  being  so,  he  claims  the 
right — ^and  the  law  clearly  sustains  him  in 
his  claim — to  a  trial  upon  the  criminal 
charge.  If  he  is  innocent,  he  is  entitled  to 
have  his  innocence  established.  If  he  is 
guilty,  there  is  nothing  in  his  present  condi- 
tion to  screen  him  from  punishment.  If,  be- 
ing found  not  guilty  and  discharged  from 
custody,  it  is  thought  that  he  should  be  put 
under  restraint  as  a  person  dangerous  to  be 
at  large*  the  law  affords  a  means  of  having 
that  fact  adjudicated  in  a  proper  proceeding. 
So  far  there  never  has  been  a  proceeding  in 
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which  his  dangerous  lunacy  has  liocn  or  could 
be  adjudicated.  All  that  was  tricl.  or  could 
be  tried,  in  the  proceeding  in  the  superior 
court,  was  the  question  whether  he  was 
then  deprived  of  his  reason  to  such  an  ex- 
tent that  he  could  not  make  his  defeude  to 
the  charge  of  murder.  The  finding  of  the 
jury  and  the  order  of  the  court  there  made 
are  conclusive  upon  that  issue,  but,  if  the 
prisoner  is  to  be  kept  under  restraint  hiB 
whole  life  long  as  a  dangerous  lunatic,  some 
of  the  methods  provided  by  law  for  deter- 
mining that  question  must  first  be  resorted 
to. 

It  is  ordered  that  Hugh  Buchanan  be  re- 
turned to  the  custody  of  the  sheriff  of  Yuhit 
County,  that  his  trial  in  the  Superior  Court 
may  he  proceeded  with. 

We  concur :  Temple,  J. ;  Van  Dyke,  J. ; 
Henshawy  J. 

Uarontte,  J.,  concurring: 

I  have  no  doubt  but  that,  under  the  evi- 
dence disclosed  by  the  record  in  this  case,  the 
petitioner  is  insane,  within  the  meaning  of 
that  word  as  used  in  the  law  applicable  to 
our  state  hospitals.  But,  conceding  that  to 
be  his  mental  condition,  still  it  is  not  neces- 
sarily a  bar  to  his  prosecution  for  the  com- 
mission of  a  crime.  The  insanity  which  de- 
mands that  a  person  at  large  should  be  con- 
fined in  an  asylum  is  not  the  same  insanity 
which  bars  the  prosecution  of  that  person 
for  the  commission  of  a  felony.  While  the 
petitioner  is  insane  within  the  law  applica- 
ble to  state  hospitals,  I  think  him  sane  to 
the  extent  that  he  should  be  tried  upon  the 
charge  pending  against  him  in  Yuba  county. 
I  concur  in  the  order. 

MoFarland,  J.,  dissenting: 

I  dissent.  Leaving  out  of  view,  for  the 
present,  all  questions  of  law  arising  in  the 
case,  I  think  that  the  preponderance  of  evi- 
dence is  to  the  point  that  the  sanity  of  the 
petitioner  has  not  been  restored.  To  say- 
nothing  of  any  consideration  to  he  given  to 
the  conclusion  of  a  jury,  a  superior  court, 
and  the  superintendent  of  the  asylum,  the 
evidence  introduced  in  the  present  proceed- 
ing, in  my  opinion,  preponderates  against  his 
restoration  to  sanity.  The  statutory  provi- 
sion in  question  says  nothing  about  dinerent 
kinds  of  insanity,  and  certainly  a  man  not 
sane  should  not  be  put  on  his  trial  for  mur- 
der. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

W.  U.  WEAVER,  Admr.,  etc.,  of  B.  F.  Scott, 

Deceased. 

(22  Ky.  L.  Rep.  30.) 

1.  One  trnvellns:  on  a  train  by  cour- 
tesy of  the  eonduotor,  without  paying 
fare.  Is  not  deprived  of  the  character  and 
rights  of  a  passenger  by  the  fact  that  the 
conductor.  In  carrying  him  free,  is  violating 
a  rule  of  the  company. 

2.  A  station  avent  traveling  to  liln 
home  in  another  town,  without  paying  fare, 
several  hours  after  his  duties  for  the  day 
have  ceased,  does  not,  by  reason  of  his  em- 
ployment by  the  carrier  as  such  agent,  as- 
same  the  risk  of  Injury  through  the  negli- 
gent operation  of  the  train. 

9.  Tbe  operation  of  a  train  'vrltlt  a 
coach  lu  front  may  be  shown  to  be  unsafe, 
In  an  action  to  recoyer  for  Injuries  to  a 
passenger  by  the  derailment  of  the  train. 

4.  ?llae  thouMaud  dollars  Is  not  excess- 
lTe»  as  matter  of  law,  to  be  allowed  for  the 
negligent  killing  of  a  man  thirty-two  years 
old.  of  good  habits  and  business  ability. 

(May  2,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  inteatate.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Aloora,  Edward  W. 
Hines,  and  Breokinrldse  ft  Shelby  for 
appellant. 

Jfr.  W.  O.  Welch  for  appellee. 


ber,  J.,  delivered  the  opinion  of  the 
court: 

On  June  16,  1896,  by  the  accidental  de- 
railment, at  Rowland,  Kentucky,  of  a  train 
of  the  appellant,  B.  F.  Scott  was  killed. 
The  train  consisted  of  a  combination  car  and 
passenger  coach.  The  passenger  coach  had 
an  apartment  for  ladies  in  one  end,  and  the 
other  end  of  which  was  a  smoker.  The  other 
car  was  for  baggage  and  for  colored  passen- 
gers. This  train  left  Stanford  at  4  o'clock 
p.  M.,  passing  through  Rowland  for  Rich- 
mond, which  returned  at  9:10  p.  m.,  and  in 
five  minutes  thereafter  left  for  Stanford,  a 
mile  diritant  from  Rowland.  It  had  reached 
a  point  about  250  yards  from  the  depot, 
when  it  collided  with  a  cow,  which  caused 
the  derailment  of  the  front  coach,  the  train 
backing  from   Rowland   to  Stanford.     Scott 


got  on  the  train  at  Rowland,  went  to  Rich- 
mond, returned  on  the  train,  remained  on  it 
at  Rowland,  and  was  on  it  when  the  accident 
occurred.  About  the  time  the  train  left  the 
station,  he  was  in  the  car  next  to  the  engine, 
and  no  one  seems  to  have  seen  him  leave  it. 
After  the  accident  he  was  discovered  under 
the  front  bolster,  near  the  center  of  the  front 
car,  the  car  next  to  the  ^gine  not  being  de- 
railed. The  evidence  does  not  explain  how 
he  got  out  of  the  car,  but  the  theory  of  the 
plaintiff  is  that  when  the  cow  was  struck  he 
ran  to  the  front  end  of  the  car,  and  was 
thrown  therefrom,  as  were  the  conductor  and 
brakeman.  When  the  car  started  for  Stan- 
ford, the  conductor  and  a  brakeman  assumed 
their  accustomed  position  on  the  front  end 
of  the  car  approaching  Stanford,  where  there 
was  an  attachment  which  would  enable  them 
to  operate  the  air  brake  on  the  train,  and 
there  was  also  a  small  whistle,  which  they 
used  to  give  warning  of  the  approach  of  the 
train  at  crossings.  They  carried  lanterns, 
which  cast  a  light  not  more  than  5  feet  in 
front  of  ihe  train,  which  seemed  to  have  been 
of  but  little  assistance  in  discovering  an  ob- 
ject upon' the  track.  There  was  no  pilot  on 
the  car,  or  headlight.  Neither  was  the  plat- 
form upon  which  they  stood  surrounded  en- 
tirely by  railing,  there  being  openings  which 
were  not  covered  by  the  railing  or  protected 
by  chains.  The  train  was  running  from  6 
to  8  miles  per  hour  at  the  time  of  the  acci- 
dent. The  collision  derailed  the  front  car, 
which  ran  to  a  point  so  that  the  rear  end  of 
the  derailed  coach  was  105  feet  from  the 
point  where  the  collision  took  place.  Scott's 
sister  was  the  station  agent  at  Rowland,  but 
he  performed  the  duties  of  the  position  for 
her,  she  drawing  the  salary,  and  paj'ing  it 
to  him.  He  began  his  work  at  6:30  a.  m., 
and  ceased  at  about  4 :  30  p.  m.  In  the  dis- 
charge of  his  duties  as  station  agent  he  was 
not  required  to  make  the  trip  to  Richmond 
and  return  on  this  train.  He  lived  at  Stan- 
ford. 

On  the  trial  of  the  case  the  conductor  was 
asked  in  what  capacity  Scott  was  traveling 
on  the  train,  and  he  answered  "as  passen- 
ger." The  defense  objected  to  this  and  of- 
fered to  prove  by  the  witness  that  Scott  did 
not  pay  his  fare;  that  he  did  not  have  a 
ticket  or  pass  on  the  road ;  that  he  was  trav- 
eling by  the  courtesy  and  permission  of  the 
conductor;  that  the  conductor  was  doing 
this  in  violation  of  the  rules  of  the  company. 
The  court  refused  to  permit  this  testimony 
to  be  offered,  and  proceeded  to  try  the  case 
upon  the  theory  that  Scott  was  a  passenger 
on  the  train.     We  will  assume,  for  the  pur- 


NOTB. — As  to  railroad  employees  or  officers  as 
passengers,  see  Doyle  v.  Fltchburg  R.  Co. 
fMass.)  25  L.  R.  A.  157,  38  L.  R.  A.  844  :  Texas 
4  P.  R.  Co.  V.  Smith  (C.  C.  A.  5th  C.)  31  L.  R. 
A.  321;  McNulty  ▼.  Pennsylvania  R.  Co.  (Pa.) 
38  L.  R.  A.  376 ;  and  launone  v.  New  York,  N. 
H.  k  H.  R.  Co.  (R.  I.)  46  L.  R.  A.  730. 

As  to  person  riding  unlawfully  by  permission 
of  employees,   fee   Wagner   ▼.    Missouri    P.   R. 
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Co.  (Mo.)  3  L.  R.  A.  156;  Whitehead  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.)  6  L.  R.  A.  409; 
McVeety  v.  St.  Paul,  M.  k  M.  R.  Co.  (Minn.) 
11  L.  H.  A.  174 :  Woolsey  v.  Chicago,  B.  &  Q.  R. 
Co.  (Neb.)  25  L.  R.  A.  79;  Louisville  &  N.  R. 
Co.  V.  Halley  (Tenn.)  27  L.  R.  A.  549:  Condran 
V.  Chicago.  M.  &  St.  P.  R.  Co.  (C.  C.  A.  8th  C.) 
28  L.  R.  A.  749. 
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pose  of  this  case,  that  these  facts,  which  were 
offered  to  be  proved  by  the  company,  are 
true,  and  were  proved.  If  these  facts  had 
been  proved,  it  would  not  have  deprived  de- 
cedent of  the  character  of  passenger,  for  it  is 
universally  agreed  that  the  payment  of  fare 
or  price  of  carriage  is  not  necessary  to  con- 
stitute one  a  passenger,  or  to  give  rise  to  a 
liability  upon  the  part  of  the  carrier. 
Hutchinson,  Carr.  §  565;  Wood,  Railroads, 
Minor's  ed.  p.  1214.  Although  the  conductor 
may  have  been  violating  a  rule  of  the  com- 
pany to  carry  the  dec^ent  without  fare, 
still  that  fact  could  not  deprive  him  of  the 
character  of  passenger,  or  relieve  the  com- 
pany of  the  duty  imposed  upon  it  as  to  pas- 
sengers. In  this  case  it  was  not  proved,  nor 
did  it  offer  to  prove,  that  the  decedent  tried 
to  practise  a  fraud  upon  it  to  obtain  passage 
on  the  train.  The  conductor  was  in  charge 
of  the  train,  and  by  his  courtesy  and  permis- 
sion the  decedent  was  carried,  and  was  enti- 
tled to  receive  the  care  which  the  law^  im- 
poses on  a  carrier  of  passengers.  Thompson, 
Carr.  of  Pass.  p.  44,  says:  **The  simple  fact 
than  an  agent  of  the  carrier  violates  his 
duty,  and  invites  a  person  to  ride  free,  with- 
out collusion  on  his  part  with  th^  agent  to 
defraud  the  carrier,  will  not  operate  so  as  to 
deprive  him  of  his  remedy  as  a  passenger,  if 
he  is  injured  through  carelessness  of  the  car- 
rier's agents."  2  Wood,  Railroads,  p.  1207, 
says :  "But  where  a  person  rides  free  at  the 
invitation  of  an  agent  of  the  carrier,  al- 
though the  agent  has  violated  his  duty  by  in- 
viting him,  yet,  if  there  is  no  collusion  on 
his  part  with  the  agent  to  defraud  the  com- 
pany, he  is  not  deprived  of  his  rights  or  rem- 
edies as  a  passenger  as  to  injuries  received 
through  the  negligence  of  the  company." 
In  Hutchinson,  Carr.  §  565,  it  is  said:  "It 
is  universally  agreed  that  the  payment  of  the 
fare  or  the  price  of  the  carriage  is  not  nec- 
essary to  give  rise  to  the  liability.  The  car- 
rier may  demand  its  prepayment,  if  he 
chooses  to  do  so ;  but,  if  he  permits  the  pas- 
senger to  take  his  seat,  or  to  enter  his  vehi- 
cle as  a  passenger,  without  such  requirement, 
the  obligation  to  pay  will  stand  for  the  ac- 
tual payment,  for  the  purpose  of  giving  ef- 
fect to  the  contract,  with  all  its  obligations 
and  duties."  The  adjudged  cases  of  many  of 
the  courts  of  last  resort  of  the  country  sup- 
port Wood  and  Hutchinson  on  the  proposi- 
tion stated  by  them.  In  Wilton  v.  Middlesex 
R.  Co.  107  Mass.  110,  9  Am.  Rep.  11,  the 
driver  of  a  horse  car  invited  a  person  to  get 
on  the  car,  and  while  thus  traveling  he  was 
injured.  The  court  said:  "A  master  is 
bound  by  the  acts  of  his  servant  in  the 
course  of  his  employment.  They  are  deemed  to 
be  the  acts  of  the  master.  Ramsden  v.  Boston 
d  A.  R.  Go,  104  Mass.  117,  and  cases  cited. 
The  driver  of  a  horse  car  is  an  agent  of  the 
corporation,  having  charge,  in  part,  of  the 
car.  If,  in  violation  of  his  instructions,  he 
permits  persons  to  ride  without  pay,  he  is 
guilty  of  a  breach  of  his  duty  as  a  servant. 
Such  act  is  not  one  outside  of  his  duties,  but 
is  an  act  within  the  general  scope  of  his 
ajrcncy,  for  which  he  is  responsible  to  his 
master.  In  the  case  at  bar,  the  invitation 
50  L.  R.  A. 


to  the  plaintiff  to  ride  was  an  act  within 
the  general  scope  of  the  driver's  employment, 
and,  if  she  accepted  it  innocently,  she  was 
not  a  trespasser.  It  is  immaterial  that  the 
driver  -was  acting  contrary  to  his  instruc- 
tions." 

It  is  argued  by  counsel  for  appellant  that, 
as  the  decedent  was  its  employee,  he  did  not 
sustain  the  relation  of  passenger,  and  that, 
being  an  employee,  and  riding  upon  the  train, 
he  took  the  risks  attending  the  operation  of 
the  train.  To  perform  the  duties  imposed 
upon  his  sister  as  station  agent,  it  was  not 
necessary  for  him  to  ride  upon  this  train. 
His  labors  on  the  day  of  the  accident  had 
ceased  five  hours  before  it  took  place.  The 
mere  fact  that  the  injury  took  place  between. 
Rowland  and  Stanford,  be  being  on  his  home- 
ward journey,  did  not  create  the  relationship 
of  master  and  employee.  He  was  not  an  em- 
ployee on  this  train  at  any  time.  His  serv- 
ices were  distinct  from  that  of  operating  the 
train.  Some  courts  have  held  that,  where 
an  employee  in  another  department  of  the 
service  is  permitted  to  ride  on  the  train  of 
his  employer  from  his  home  to  the  place  of 
his  employment,  or  on  his  return  from  his 
employment  to  his  home,  the  status  of  pas- 
senger does  not  exist,  but  he  is  regarded,  as 
being  an  employee  taking  such  risks  as  em- 
ployees in  charge  of  the  train  would  take. 
There  is  a  sharp  conflict  in  the  opinions  of 
the  court  on  this  question.  If  it  be  a  correct 
rule,  the  facts  of  this  case  do  not  bring  it 
within  the  rule.  2  Wood,  Railroads,  p.  1217, 
criticises  the  correctness  of  the  proposition, 
saying:  "But,  as  to  the  last  proposition,  it 
does  not  seem  to  us  that  it  has  an^^  founda- 
tion in  principle  as  to  employees  who  have 
not  commenced  their  work  for  the  day,  or 
who  are  returning  after  the  services  of  the 
day  are  completed.  How  the  mere  circum- 
stance that  a  person  is  in  the  employ  of 
the  company  in  a  department  entirely  dis- 
tinct from  the  operation  of  the  train,  who  is 
permitted  to  ride  free  upon  the  train  to  and 
from  his  work,  can  deprive  him  of  the  stat- 
us of  a  passenger,  is  not  readily  seen.  While 
going  to  and  from  his  work,  the  relation  ot 
servant  does  not  exist.  He  is  merely  on  Ms 
way  to  take  up  his  position  as  servant,  or  is 
returning  after  his  duty  as  a  servant  has 
ceased,  and  there  is  no  reason  why  he  should 
not  be  treated  as  a  passenger,  as  well  as  any 
other  person  who  is  riding  free  upon  the 
train."  We  are  of  the  opinion  that  the  de- 
cedent 'was  a  passenger  on  the  train,  and  the 
same  duty  was  imposed  upon  the  company 
to  carry  him  safely,  as  in  the  case  of  other 
passengers.  This  being  true,  he  cannot  be 
held  to  have  assumed  the  risks  attending  the 
operation  of  the  train  in  the  manner  and  un- 
der the  circumstances  in  which  this  train 
was  operated,  the  obligation  being  upon  the 
company  to  use  the  utmost  care  and  diligence 
to  carry  him  safely.  The  duty  was  upon  it 
to  operate  its  train  in  such  manner  as  would 
enable  it  to  do  this.  If  the  manner  of  oper- 
ating the  train  was  not  in  the  exercise  of 
that  high  degree  of  care  which  a  carrier  of 
passengers  is  obligated  by  the  law  to  exer- 
cise, it  assumed  the  risk,  and  not  the  pas- 
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MDger,  of  traveling  upon  the  train  thus  oper- 
ited. 

In  defining  the  care  that  should  have  been 
exercised,  by  the  appellant,  the  Court  erred 
to  the  prejudice  of  the  appellee.  We  do  not 
think  the  court  erred  in  admitting  testi- 
mony tending  to  show  that  it  was  unsafe  to 
operate  the  train  with  the  coach  in  front,  in- 
stead of  the  engine;  nor  did  it  err  in  admit- 
ting witnesses  who  were  familiar  with  the 
operation  of  trains  to  testify  that  it  was 
more  hazardous  to  run  a  train  in  the  man- 
ner in  which  this  train  was  run  than  it 
would  have  been  to  have  had  the  engine  in 
front  The  decedent  was  thirty-two  years 
of  age,  a  man  of  good  habits,  and  good  busi- 
ness ability,  and  we  cannot  say  that  the  ver- 
dict of  $9,000  was  excessive. 

The  judgment  is  affirmed. 

Petition  for  rehearing  overruled  October 
23,  1900. 


Harry  NELSON,  Appt., 

V. 

STATK    BOARD    OF    HEALTH. 
(22  Ky.  L.  Rep.  438.) 

1.  A  Mchool  of  osteopathy  nrliicli  teacli- 
es  neltlaer  narvery,  bacteriolovf,  ma- 
teria medlcav  nor  therapeatlcs,  and  re- 
lies entirely  upon  the  manipulation  of  the 
body  for  the  cure  of  diseases.  Is  not  a  *'rep- 
otable  medical  college/'  within  the  meaning 
of  Btat.  H  2612.  2613,  providing  that  no  per- 
son shall  practise  medicine  within  the  state 
without  a  certlflcate  from  the  state  board  of 
health,  and  that  the  state  board  of  health 
shall  Issue  a  certlflcate  to  any  reputable 
pbyslclan  holding  a  diploma  from  a  reputable 
medical  college  legally  chartered  under  the 
laws  of  the  state  or  some  other  state  or  coun- 
try. 

2.  The  practice  of  osteopath y,  which  In- 
Tolves  the  use  of  neither  drugs  nor  surgical 
Instmments,  but  which  relies  entirely  upon 
the  kneading  and  manipulation  of  the  body 
for  the  cure  of  diseases.  Is  not  the  practice 
of  medicine,  under  Stat.  |  2613,  making  it 
unlawful  for  any  person  to  practise  medicine 
within  the  state  without  a  certificate  from  the 
state  board  of  health. 

(June  20,  1900.) 

\  PPEx^L  by  plaintiff  from  a  judgment  of 
A.  the  Law  and  Equity  Division  of  the  Cir- 
cuit Court  for  Jefferson  County  in  favor  of 
defendant  in  an  action  brought  to  enjoin  de- 
fendant from  enforcing  against  plaintiff  the 
statutes  requiring  medical  practitioners  to  be 
licensed.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  I«.  Edelen,  for  appellant: 
It  does  not  rest  with  the  legislature,  or 
with  the  state  board  of  health,  to  say  that 
this  system  is  true,  and  that  the  other  sys- 
tem is  false.     If,  as  a  patient,  the  practice 
of  osteopathy  commends  itself  to  my  judg- 

.^OTE.— For  another   case   as   to   osteopathy, 
*w  State  ▼.  Llffrlng  (Ohio)  46  L.  R.  A.  334. 
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ment;  if  I  believe  the  system  is  rational  for 
the  treatment  of  the  particular  disease  witli 
which  I  am  afflicted, — I  have  a  right  to  try 
a  method,  notwithstanding  the  fact  that  the 
homeopaths  and  allopaths  may  think  I  am- 
mistaken  about  it. 

Osteopathy  is  a  system  or  school  of  medi- 
cine within  the  meaning  of  the  statutes.  If 
it  is  not,  then  the  practice  of  osteopathy  is 
not  denounced  by  the  statutes  at  all. 

Mr,  E.  E.  MoKay  also  for  appellant. 

Messrs.  Kolui,  Baird,  ft  Spindle,  for 
appellee : 

The  practice  of  osteopathy  is  the  practice 
of  medicine. 

Eastman  v.  People  use  of  State  Bd,  of 
Health,  71  111.  App.  236. 

The  practice  of  medicine  is  so  closely  con- 
nected with  the  health  and  welfare  of  the 
people  as  to  be  inherently  within  the  police 
power  of  the  state,  and  it  is  competent  for 
the  state,  in  the  exercise  of  this  power,  to 
make  any  qualification  or  provision  it 
chooses,  with  the  only  inliibition  that  the 
qualification  required  shall  have  some  rela- 
tion or  bearing  upon  the  practice  of  medi- 
cine. 

Dent  V.  West  Virginia,  129  U.  S.  114.  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Driscoll  v. 
Com.  93  Ky.  394,  20  S.  W.  431 ;  Hargan  v. 
Purdy,  93  Ky.  424,  20  S.  W.  432;  Hawker  v. 
Sew  York,  170  U.  S.  189,  42  L.  ed.  1002,  18 
Sup.  Ct.  Rep.  573. 

The  Kentucky  act  is  not  unconstitutional 
because  it  does  not  lay  down  any  rule  by 
which  the  state  board  shall  determine  as  to 
whether  a  college  is  or  is  not  reputable,  but 
leaves  this  question  largely  to  the  discretion 
of  the  state  board. 

Atty,  (Hen.  ex  rel.  Rich  v.  Jochim,  99  Mich. 
358,  23  L.  R.  A.  699,  58  N.  W.  611;  loioa 
Eclectic  Medical  College  Asso.  v.  Schroder, 
87  Iowa,  659,  20  L.  R.  A.  355.  55  N.  W.  24; 
People  ex  rel.  Ncchamcus  v.  Warden  of  City 
PHson,  144  N.  Y.  529,  27  L.  R.  A.  722.  39 
N.  E.  686;  Allopathic  State  Bd.  of  Medical 
ETaminers  v.  Fotrlrr.  50  La.  Ann.  1358,  24 
So.  809;  Ex  parte  Frazvr.  54  Cal.  94;  Hard- 
inq  v.  People.  10  Colo.  387.  15  Pac.  727; 
Williams  v.  People.  121  111.  84,  11  N.  E.  881 ; 
Slntc  r.r  rel.  Bnmnt'ih^  v.  Wchfiicr.  150  Ind. 
607,  41  L.  R.  A.  212.  50  N.  E.  750;  Hewitt 
V.  Charier,  16  Pick.  353 :  People  v.  Phippin, 
70  Mich.  6,  37  N.  VV.  888:  State  ex  rel. 
Powell  V.  State  Medical  Examininq  Board,  32 
Minn.  324,  50  Am.  Rep.  575,  20  N.  W.  238: 
Slate  ex  rel.  Hathaway  v.  State  Bd.  of 
Health,  103  Mo.  22.  15  S.  W.  322:  Craig  v. 
State  Bd.  of  Medical  Examiners,  12  Mont. 
203,  29  Pac.  532 :  Gee  Wo  v.  State,  36  Neb. 
241,  54  N.  VV.  513:  Ex  parte  Spinney,  10 
Xev.  323;  Re  Roe  Chung,  9  X.  M.  130,  49 
Pac.  952:  State  v.  TVin  Doran,  109  N.  C.  804, 
14  S.  E.  32:  State  w Randolph,  23  Or.  74,  17 
L.  R.  A.  470,  31  Pac.  201;  Bauer's  Appeal 
(Pa.)  3  Cent.  Rep.  157,  4  Atl.  913;  People 
V.  Has-hrouck.  11  I't.ih.  201.  39  Pac.  918; 
*s7a/e  V.  Carey,  4  Wash.  424,  30  Pac.  729; 
State  ex  rel.  Granrille  v.  (iregory,  83  Mo. 
123,  53  Am.  Rep.  5(55. 

In  the  practice  of  tlw  law  the  courts  have 
inherent  power  to  refu.;e  to  license  a  person 
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of  bad  character,  or  to  revoke  the  license  of 
^ne  who  is  of  bad  moral  character. 

Baker  v.  Com.  10  Bush,  597. 

Even  after  a  physician  is  licensed  to  prac- 
tise his  profession,  such  license  may  be  re- 
voked by  the  board  vested  with  the  power 
to  license  under  a  statute  which  provides  for 
such  revocation  for  unprofessional  conduct 
on  the  part  of  the  licensed  physician. 

Atty.  Qen.  &b  rel.  Rich  v.  Jochim,  99 
Mich.  358,  23  L.  R.  A.  699,  58  N.  W.  611; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32  L. 
^d.  623,  9  Sup.  Ot.  Rep.  231 ;  People  use  of 
atate  Bd.  of  Health  v.  McCoy,  125  111.  289, 
17  N.  E.  786;  State  ex  rel.  Chapman  v.  State 
Bd.  of  Medical  Examiners,  34  Minn.  387,  20 
X.  W.  123;  Superintendent  of  Common 
Schools  V.  Taylor,  20  Ky.  L.  Rep.  1241,  49 
S.  W.  38. 

Due  process  of  law  does  not  necessarily 
imply  a  proceeding  in  court. 

Den  ex  dem.  Murray  v.  Hohoken  Land  d 
Tmprov.  Co.  18  How.  272,  15  L.  ed.  372;  Re 
Smith,  10  Wend.  449 :  Sentell  v.  New  Or- 
leans d  C.  R.  Co.  166  U.  S.  698,  41  L.  ed. 
1169,  17  Sup.  Ct.  Rep.  693;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499 ;  Jenkins  v.  Ballantyne,  8  Utah,  245,  16 
L.  R.  A.  689,  30  Pa«.  760. 

If  the  power  exists,  the  policy  of  the  act 
or  the  manner  of  the  exercise  of  that  power 
is  not  a  question  for  the  court. 

Taylor  v.  Beckham,  21  Kv.  L.  Rep.  1735, 
49  L.  R.  A.  258,  56  S.  W.  177;  Weaver  v. 
Toney,  21  Ky.  L.  Rep.  1157,  54  S.  W.  732. 

As  the  act  itself  provides  an  administra- 
livo  body  for  the  execution  of  the  act,  and 
as  the  execution  of  the  powers  conferred  in- 
volves matters  of  judgment  and  investiga- 
tion, the  board  cannot  be  controlled  in  its 
decision  either  by  mandate  or  injunction. 

Van  Vleck  v.  Board  of  Dental  Examiners 
(Cal.)  44  L.  R.  A.  635,  48  Pac.  223;  Wil- 
liams V.  Dental  Examiners,  93  Tenn.  619, 
27  S.  W.  1019:  State  ex  rel.  Burroughs  v. 
Wehstcr,  150  Ind.  607,  50  N.  E.  750;  loxoa 
Eclectic  Medical  Colleqe  Asso.  v.  Schradcr, 
87  Iowa.  659,  20  L.  R.'A.  355.  55  N.  W.  24; 
Allopathic  State  Bd.  of  Medical  Examiners 
v.  Fowler,  50  La.  Ann.  1358,  24  So.  809; 
State  f'x  rel.  flranville  v.  Gregory,  83  Mo. 
123,  53  Am.  Rep.  566;  State  ex  rel.  Powell 
V.  i<ta1e  Medical  Examining  Board,  32  Minn. 
324,  50  Am.  Rep.  575,  20  N.  W.  241 ;  People 
e,v  rel.  Sheppard  v.  Illinois  State  Bd.  of  Den- 
tal Examiners,  110  111.  184;  Eastman  v.  Peo- 
ple use  of  State  Bd.  of  Health,  71  111.  App. 
237. 

No  jurisdiction  adheres  in  a  court  of  jus- 
tice for  the  purpose  of  controlling  the  judg- 
ment or  discretion  thus  vested  by  the  stat- 
ute over  this  subject-matter  in  the  board 
provided  by  the  act  for*  its  determination. 

Barmore  v.  State  Bd.  of  Medical  Exam- 
iners, 21  Or.  301,  28  Pac.  8;  Booe  v.  Kenner, 
20  Kv.  L.  Rep.  1343.  49  S.  W.  330:  Stone  v. 
Wilson,  19  Ky.  L.  Rep.  126,  39  S.  W,  49, 
Overruling  Coin.  v.  Addams.  95  Kv.  589.  20 
S.  W.  581 :  Rohnts  v.  Cain,  97  Ky.  722,  31 
S.  W.  729;  Sinking  Fund  Cotnrs.  v.  George,  \ 
20  Kv.  h.  Uep.  945,  47  S.  W.  779.  ' 
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On    petition    for   rehearing. 

Contrary  to  the  express  provitiiou  of  the 
statute  as  amended  by  the  act  of  March, 
1898,  the  opinion  concludes  that  the  only  in- 
tention of  the  legislature  was  to  regulate  the 
practice  of  administering  to  the  afflicted  by 
the  giving  of  drugs,  and  that  the  only  em- 
piricism and  quackery  sought  to  be  pre- 
vented was  that  in  relation  to  the  adminis- 
tration of  drugs. 

This  principle,  if  followed,  will  render 
nugatory  the  very  intent  and  purpose  of  the 
act,  and  will  let  in  to  prey  upon  the  ignor- 
ance and  credulity  of  the  afSioted,  hypoed 
by  disease  and  ready  for  any  experiment,  the 
very  worst  sort  of  frauds  and  charlatans. 

The  underlying  error  of  the  opinion  in  the 
construction  of  the  statute  is  in  confusing 
the  term  "medicine''  in  its  generic  sense,  as 
a  science,  with  the  term  "drug,"  and,  grow- 
ing out  of  this  confusion,  the  opinion  define.s 
a  physician  to  be  one  who  treats  disease 
through  the  instrumentality  of  drugs,  and 
the  practice  of  medicine  as  being  that  branch 
or  system  of  the  healing  art  which  is  confined 
to  the  use  of  drugs,  and  a  medical  college  as 
that  character  of  college  which  teaches  only 
the  application  of  drugs  to  the  cure  of  dis- 
ease. 

Medicine  does  not  mean  the  application 
only  of  drugs,  nor  does  physician  mean  a 
person  who  practises  medicine  only  by  the 
use  of  drugs. 

PJastman  v.  People  use  of  State  Bd.  of 
Health,  71  111.  App.  236:  Jones  v.  People 
use  of  State  Bd.  of  Health,  84  111.  App.  453 ; 
Hewitt  v.  Charier,  10  Pick.  353:  Bibber  v. 
Simpson,  59  Me.  181 :  Davidson  v.  Bohlmart, 
37  Mo.  App.  570:  Benham  v.  State,  116  Ind. 
112,  18  N.  E.  4.54;  Com.  v.  St.  Pierre,  175 
Mass.  48,  55  N.  E.  482;  State  v.  Bu8U)€ll,  40 
Neb.  158,  24  L.  R.  A.  68,  58  N.  W.  728. 

Hobion,  J.,  delivered  the  opinion  of  the 
court : 

Appellant,  Harry  Nelson,  a  citizen  of  this 
state,  tiled  his  petition  in  equity  in  the  court 
below  in  which  he  alleged  that'  after  he  had 
taken  a  regular  course  of  studies  at  the 
American  School  of  Osteopathy  at  Kirks- 
ville,  Missouri,  for  a  term  of  years,  he  be- 
came a  graduate  thereof  on  September  15, 
1897;  that  sinee  that  date  he  has  been  prac- 
tising this  system  of  healing  for  his  support 
to  the  great  comfort  and  relief  of  disease 
and  sickness,  having  adopted  it  as  his  voca- 
tion in  life ;  that  osteopathy  is  a  perfect  sys- 
tem, having  the  approval  of  skilled  and 
scientific  men,  and  schools  and  colleges  in 
which  its  doctrines  are  taught;  that  appel- 
lee was  about  to  have  him  arrested  for  prac- 
tising osteopathy,  or  prosecute  him  therefor, 
under  the  act  entitled  "An  Act  to  Protect 
Citizens  of  This  Commonwealth  from  Em- 
piricism." approved  April  10,  1893,  and  the 
amendment  thereto  approved  March  18. 
1898:  that  this  act  is  in  violation  of  the  bill 
of  rights,  and  is  unconstitutional,  or,  if 
valid,  that  under  it  appellee  is  discriminat- 
ing against  the  system  of  medicine  known  as 
"osteopathy,"  refusing  to  recognize  his  di- 
ploma, or  to  give  him  a  certificate;  that  the 
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school  referred  to  at  which  he  graduated  is 
A  reputable  medical  college  chartered  by  the 
laws  of  ^iissouri,  with  a  large  body  of  learn- 
ed professors,  and  a  large  patronage  of  pu- 
pils, and  as  such  is  entitled  to  be  recognized 
and  indorsed  by  the  appellee.  He  prayed 
that  appellee  be  enjoined  from  molesting  him 
in  his  business  or  profession  as  an  osteopath, 
or  pursuing  him  criminally  therefor,  and,  if 
he  was  not  entitled  to  this  relief,  then  that 
a  writ  of  mandamus  be  awarded  him  compel- 
ling appellee  to  recognize  and  indorse  the 
American  College  of  Osteopathy  at  Kirks- 
Tille,  Missouri,  and  issue  him  a  certificate 
entitling  him  to  follow  his  calling  in  this 
state.  Appellee  answered,  denying  the  al- 
legations of  the  petition,  and  pleading 
specially  that  the  school  referred  to  was  not 
a  reputable  medical  college,  and  that  plain- 
tiff, as  a  graduate  of  it,  was  not  entitled  to 
&  certificate  from  it.  On  final  hearing  the 
court  below  dismissed  the  action,  refusing 
the  complainant  any  relief,  and  the  correct- 
ness of  this  judgment  is  the  question  to  be 
determined  on  this  appeal. 

The  proof  shows  that  osteopathy  is  a  new 
method  of  treating  diseases,  which  is  said  to 
liave  originated  with  Dr.  A.  T.  Still,  of 
Kirksville,  Missouri,  about  the  year  1871. 
He  practised  it  more  or  less  from  that  time 
until  about  the  year  1800,  when  he  opened 
a  school  for  the  instruction  of  others.  In 
1892  he  obtained  an  imperfect  charter  for 
his  school  under  the  laws  of  Missouri.  This 
was  perfected  in  1894  by  a  charter  in  regu- 
lar form,  under  which  the  school  has  since 
l)een  operating<  At  the  time  the  proof  was 
taken  in  this  case  there  were  in  attendance 
at  the  school  something  over  500  scholars 
from  twenty-nine  states  of  the  Union,  and 
several  from  Canada.  In  connection  with  the 
school  was  an  infirmary,  at  which  from  300 
to  500  patients  were  regularly  treated.  There 
were  twelve  or  thirteen  professors  in  the 
Khool.  Of  these  four  were  regularly  grad- 
uated physicians,  besides  Dr.  Still,  who  was 
a  surgeon  in  the  army  during  the  Civil  War, 
and  is  said  to  have  been  a  college  graduate; 
but  the  proof  as  to  this  is  not  clear.  Anoth- 
er of  the  professors  is  a  fellow  of  the  Royal 
Society  of  England,  and  still  another  was 
for  many  years  the  circuit  judge  of  that  dis- 
trict. The  buildings  of  the  school  are  shown 
to  be  commodious,  and  suitable  for  its  pur- 
poses. While  its  equipment  at  first  was 
meager,  it  has  gradually  increased  from  time 
to  time  until  now  ft  would  seem  in  some  re- 
spects to  compare  favorably  with  other  col- 
leges. The  patienta  treated  at  the  infirmary, 
as  well  as  those  treated  by  appellant,  appear 
to  have  been  satisfied  with  what  they  re- 
ceived, and  many  of  them  to  have  been  ma- 
terially benefited.  There  are  four  or  five 
other  colleges  of  osteopathy,  which,  with  the 
one  at  Kirksville,  form  an  association,  and 
in  five  states  of  the  Union  osteopathy  has 
been  recognized  by  statute.  The  testimony 
of  the  witnesses,  the  character  of  the  pro- 
fi'^sors,  and  the  evident  sincerity  of  their 
^atements,  leave  no  doubt  in  our  minds  that 
the  school  at  Kirksville  is  a  reputable  school 
m  osteopathy ;  but  whether  it  is  a  reputable 
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school  of  medicine^  within  the  meaning  of 
our  statute,  or  what  are  appellant's  rights 
if  it  is  not,  are  very  different  questions,  de- 
pending upon  the  proper  construction  of  the 
act  itself.  The  purpose  of  the  statute,  a^ 
shown  by  its  title,  was  to  protect  the  people 
of  this  state  from  empiricism.  Its  material 
provisions  are  as  follows  (Ky.  Stat.  §§  2(5 11- 
2618)  : 

"Sec.  2611.  It  shall  be  the  duty  of  the 
county  clerk  of  each  county  to  purchase  a 
f)ook  of  suitable  size,  to  be  known  as  the 
'Medical  Register'  of  the  county,  and  to  set 
apart  one  full  page  for  the  registration  of 
each  physician.     .     .     . 

"Sec.  2612.  It  shall  be  unlawful  for  any 
person  to  practise  medicine  in  any  of  its 
branches,  within  the  limits  of  this  state,  who 
has  not  exhibited  and  registered  in  the  coun- 
ty clerk's  ofiice  of  the  county  in  which  he  re- 
sides his  authority  for  so  practising  medicine 
as  herein  prescribed,  together  with  his  age, 
address,  place  of  birth,  and  the  school  or  sys- 
tem of  medicine  to  which  he  professes  to  be- 
long  

"Sec.  2613.  Authority  to  practise  medi- 
cine .  .  .  shall  be  a  certificate  from  the 
state  board  of  health,  and  said  board  shall, 
upon  application,  issue  a  certificate  to  any 
reputable  physician  who  is  practising,  or 
who  desires  to  begin  the  practise  of  medicine 
in  this  state,  who  possesses  any  of  the  fol- 
lowing qualifications:  (1)  A  diploma  from 
a  reputable  medical  college  legally  chartered 
under  the  laws  of  this  state.  (2)  A  diploma 
from  a  reputable  and  legally  chartered  medi- 
cal college  of  some  other  state  or  country,  in- 
dorsed as  such  by  the  state  board  of  health. 
(3)  Satisfactory  evidence  from  the  person 
claiming  the  same  that  such  person  was  rep- 
utably and  honorably  engaged  in  the  practice 
of  medicine  in  this  state  prior  to  February 
23,  1864.  (4)  Satisfactory  evidence  from 
any  person  who  was  reputably  and  honorably 
engaged  in  the  practice  of  medicine  in  this 
state  prior  to  February  23,  1884,  who  has 
pass.!?d  a  satisfactory  practical  examination 
before  said  board.     .     .     ." 

"Sec.  2616.  Nothing  in  this  law  shall  be 
so  construed  as  to  discriminate  against  any 
peculiar  school  or  system  of  medicine,  or  to 
prohibit  women  from  practising  midwifery, 
or  to  prohibit  gratuitous  services  in  case  of 
emergency;  nor  shall  this  law  apply  to  com- 
missioned surgeons  of  the  United  States 
army,  navy,  or  marine  hospital  service,  or 
to  legally  qualified  physicians  of  another 
state  called  to  see  a  particular  case  or  family, 
but  who  does  not  open  an  ofiice  or  appoint 
any  place  in  this  state  where  he  or  she  may 
meet  patients  or  receive  calls." 

"Sec.  2618.  Any  person  living  in  this 
state  or  any  person  coming  into  this  state, 
who  shall  practise  medicine,  or  attempt  to 
practise  medicine  in  any  of  its  branches,  or 
who  shall  treat  or  attempt  to  treat  any  side 
or  afflicted  person  by  any  system  or  method 
whatsoever,  for  reward  or  compensation, 
without  first  complying  with  the  provisions 
of  this  law,  shall,  upon  conviction  thereof, 
be  fined  $50.  and  upon  each  and  every 
subsequent  conviction  shall  be  fined  $100 
25 
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and  imprisoned  thirty  days,  or  either  or 
boUi,  in  the  discretion  of  the  court  or 
jury  trying  the  case;  and  in  no  case  where 
any  provision  of  this  law  has  been  vio- 
lated shall  the  person  so  violating  be  en- 
titled to  receive  any  compensation  for  the 
services  rendered.  To  open  an  office  for 
such  purpose,  or  to  announce  to  the  public 
in  any  way  a  readiness  to  treat  the  sick  or 
afflicted,  shall  be  deemed  to  engage  in^  the 
practice  of  medicine  within  the  meaning  of 
this  act." 

Empiricism  is  defined  as  "a  practice  of 
medicine  founded  on  mere  experience  with- 
out the  aid  of  science  or  the  knowledge  of 
principles."  The  above  act  is,  therefore,  "an 
act  to  protect  the  people  of  this  common- 
wealth from  the  practice  of  medicine  founded 
on  mere  experience,  without  the  aid  of 
science,  or  a  knowledge  of  principles."  To 
secure  this,  it  requires  a  medical  register  to 
be  kept  by  the  county  clerk  of  each  county, 
and  makes  it  unlawful  for  any  person  to 
practise  medicine  in  any  of  its  branches  with- 
in the  limits  of  the  state  until  he  has  regis- 
tered in  the  county  of  his  residence.  Au- 
thority to  practise  medicine  under  the  stat- 
ute can  only  be  conferred  by  a  certificate 
from  the  state  board  of  health  issued  to  a 
reputable  physician  having  a  diploma  from 
a  reputable  medical  college  legally  chartered 
under  the  laws  of  this  state,  or,  if  chartered 
under  the  laws  of  some  other  state  or  coun- 
try, indorsed  as  such  by  the  state  board  of 
health.  Persons  engaged  in  the  practice 
reputably  and  honorably  prior  to  February 
23,  1804,  are,  on  proof  of  this  fact,  entitled 
to  a  certificate,  and  persons  engaged  in  the 
practice  reputa-bly  and  honorably  prior  to 
February  23,  1884,  may  be  given  a  certifi- 
cate after  a  satisfactory  examination  before 
the  board;  but  there  is  no  authority  in  the 
act  for  the  board  to  examine  anyone  who  was 
not  engaored  in  the  practice  prior  to  Febru- 
ary 23,  1884,  or  to  issue  a  certificate  to  such 
a  person,  unless  he  is  a  reputable  physician 
having  a  diploma  from  a  reputable  college; 
and  without  such  a  certificate  it  is  made 
unlawful  for  any  person  to  practise  medi- 
cine in  any  of  its  branches  within  the  limits 
of  this  state.  The  appellant,  therefore,  hav- 
ing graduated  in  the  year  1897,  and  not  being 
a  practitioner  of  medicine  in  this  state  prior 
to  February  23,  1884,  could  not  be  examined 
before  the  board  of  health,  nor  was  he  en- 
titled to  ft  certificate  from  it  unless  upon  the 
ground  that  he  held  a  diploma  from  a  repu- 
table and  legally  chartered  medical  college 
of  the  state  of  Missouri.  It  is  contended 
for  the  appellee  that  the  law  has  conferred 
upon  it  the  sole  power  to  determine  whether 
a  particular  college  is  reputable,  and  should 
be  indorsed  as  such  by  it.  It  is  contended 
for  appellant  that  appellee,  by  the  express 
terms  of  the  statute,  is  limited  in  power,  and 
cannot  discriminate  against  any  peculiar 
school  or  system  of  medicine.  It  is  urged 
with  force  that,  if  the  refusal  to  indorse  the 
school  is  essentially  based  on  the  system  it 
teaches,  rather  than  on  the  sufiiciency  of  its 
instruction,  the  action  of  the  board  is  with- 
out authority,  and  may  be  restrained  by  the 
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courts.  This  seems  to  us  to  be  the  true  con- 
struction of  the  statute,  and  in  a  case  where 
it  was  clear  from  the  evidence  that  a  dis- 
crimination had  been  made  against  a  sys- 
tem of  medicine  we  should  not  hesitate  to 
hold  that  the  board  had  exceeded  ijs  power. 
But,  under  the  evidence,  we  are  not  inclined 
to  think  that  the  school  referred  to  is  a. 
reputable  medical  college,  within  the  mean- 
ing of  the  statute.  The  terms  "physician,"^ 
"practise  medicine,"  and  "medical  college,"^ 
used  in  the  act,  have  a  well-defined  popular 
meaning,  and  were  used,  we  think,  by  the 
legislature,  in  this  sense.  The  term  "physi- 
cian" refers  to  those  exercising  the  calling 
of  treating  the  sick  by  medical  agencies,  as 
commonly  practised  throughout  the  state  at 
the  time  the  act  was  passed.  The  temi 
"medical  college"  refers  to  those  schools  of 
learning  teaching  medicine  in  its  different 
branches,  at  which  physicians  at  that  time- 
were  educated,  or  schools  of  that  character 
organized  since.  At  such  an  institution  an- 
essential  part  of  the  instruction  was  in 
teaching  the  nature  and  effects  of  medicines, 
how  to  compound  and  administer  them,  and 
for  what  maladies  they  were  to  be  used.  In- 
such  institutions  also  surgery  is  an  essential 
part  of  the  instruction.  Without  a  knowl- 
edge of  surgery  or  medical  agencies,  no  per- 
son would  be  deemed  equipped  to  practise 
medicine  by  any  medical  college;  for  these 
things  lie  at  the  base  of  the  instruction  given 
in  such  schools.  Osteopathy  teaches  neither 
therapeutics,  materia  medica,  nor  surgery. 
Bacteriology  is  also  ignored  by  it.  As  we- 
understand  the  record,  it  relies  entirely  on 
manipulation  of  the  body  for  the  cure  of  dis- 
eases. Its  theory  is  that  a  large  number  of 
ailments  are  due  to  irregular  nerve  action, 
and  that  by  stimulating  or  repressing  the 
nerve  centers  by  manipulation  they  enable 
nature  herself  to  right  the  evil.  It  adminis- 
ters no  drugs;  it  uses  no  knife.  It  does  not 
profess  to  cure  all  diseases.  When  a  case 
is  presented  requiring  surgery  or  medica- 
tion, the  osteopath  gives  way  to  the  physi- 
cian. Faith  cure  or  ma^etism  has  no  place- 
in  the  system.  It  relies  wholly  upon  manip- 
ulation aiding  the  vis  medicatrix  naturar. 
The  main  things  taught  in  the  school  arc 
physiology,  anatomy,  and  the  treatment  of 
diseases  by  manipulation.  The  system  is 
new,  and,  of  necessity,  imperfect  as  yet,  but , 
if  we  may  credit  the  evidence  in  this  record, 
is  often  efficacious  where  the  regular  practice 
is  ineffective.  Still  a  sflhool  which  teaches 
neither  surgery,  bacteriology,  materia  medi- 
ca, nor  therapeutics  cannot  be  regarded  as  a 
medical  college  within  the  popular  meaning 
of  those  terms  as  understcNod  in  this  state- 
when  the  act  in  question  was  passed. 

Having  reached  the  conclusion  that  the 
school  at  which  appellant  graduated  is  not 
a  medical  college  within  the  meaning  of  the* 
statute,  it  remains  for  us  to  inquire  wheth- 
er the  act  applies  to  him  at  all.  The  sub- 
ject-matter in  the  minds  of  i^e  legislature 
in  passing  the  act  was  to  protect  the  people- 
of  the  state  from  the  practice  of  medicine 
founded  merely  on  experience  without  scien- 
tific knowledge.     To  effect  this  it  allows  only- 
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reputapble     physicians     holding   a   diploma 
frmn  a  regular  or  reputable  school  to  practise 
medicine,  with  an  exception  in  favor  of  those 
then  already  long  engaged  in  the  practice. 
If  the  act  applies  to  appellant,  he  can  in  no 
case  practise  his  system  in  this  state;  for, 
however   well  qualified  he  may  be,  he  can- 
not be  examined  for  license  as  a  physician, 
and  he  could  not,  without   abandoning  his 
pimctice  as  an  osteopath,  obtain  a  diploma 
from  a  medical  college.    If  the  statute  ap- 
plies to  him,  it  also  applies  to  trained  nurs- 
es, ajid  all  others  of  that  class,  who,  for  com- 
pensation, administer  to  the  wants  of  the 
sick.     The  result  of  such  a  construction  of 
the  statute' would   be   to   compel   everyone, 
whether  willing  or   unwilling,  to  employ  a 
re^stered  physician  to  care  for  him  when 
he  is  sickf  or   to  trust  himself   entirely  to 
jsrratuitous  services,  however  much  he  might 
prefer  skilful  nursing  to  medical  treatment. 
It  is  doubtful  if  the  legislature  has  the  right 
under  the  Constitution  thus  to  restrict  the 
free  choice  of  the  citizen  in  a  matter  concern- 
in*?  only  himself,  and  not  the  people  at  large. 
Taking  the  statute  as   a  whole,  we  do   not 
think  that  this  was  within  the  legislative  in- 
tent, or  that  the  act  was  designed  to  do  more 
than  rei^late  the   practice   of   medicine  by 
physicians  and  surgeons.    After  it  was  first 
passed  in  this   state,  there  was   a   separate 
statute   passed  applicable  .to  dentists,   and 
F-till  another  for  pharmacists;  thus  showing 
that  the  legislature  intended  the  act  before 
us  to  apply  only  to  physicians.     Until  these 
acts  were  passed,  there  were  no  requirements 
established  by  law  for  the  practice  of  medi- 
cine   in    this  state,  and   in   undertaking   to 
regulate  the  practice  of  medicine  it  should 
not  be  presumed  that  the  legislature  intended 
to  interfere  with  trained  nurses,  or  others, 
who,  for  compensation,  attended  on  the  sick 
without  undertaking  to  prescribe   medicine 
or  to  follow  the  calling  of  a  physician;  for 
such  persons  are  not  within  the  spirit  of  the 
act,  and  could  not  well  have  been  in  the  mind 
of  the  legislature  when  enacting  it.    A  stat- 
ute precisely  similar  to  ours  in  purpose  was 
passed  in  the  state  of  New  York.     In  Smith 
V.  fjave,  24  Hnn,  632,  a  person  treating  dis- 
ease like  appellant  was  charged  with  violat- 
ing the  actl    The  court  held  him  not  within 
the  statute.     Among  other  things,  the  court 
«aid:     "The  practice  of  medicine  is  a  pur- 
suit very  generally  known  and  understood, 
and  so,  also,  is  that  of  surgery.     The  former 
includes  the  application  and  use  of  medicines 
and  druj?8  for  the  purpose  of  curing,  mitigat- 
ing, or  alleviating  bodily  diseases,  while  the 
functions  of  the  latter  are  limited  to  manual 
operations,  usually  performed  by  surgical  in- 
struments or   appliances.    It    was   entirely 
proper  for  the  legislature,  by  means  of  this 
chapter,  to  prescribe  the  qualification  of  the 
persons  who  might  be  intrusted  with  the  per- 
formance of   these   very   important    duties. 
The  health  and  safety  of   society   could   be 
maintained  and  protected  in  no  other  man- 
ner.    To  allow   incompetent   or   unqualified 
persons   to    administcor    or    apply    medical 
agents,  or  to  perform   surgical    operations, 
would  be  highly  dangerous  to  the  health  as 
50  L.  R.  A. 


well  as  the  lives  of  the  persons  who  might 
be  operated  upon,  an'd  there  is  reason  to  be- 
lieve that  lasting  and  serious  injuries,  as 
well  as  the  loss  of  life,  have  been  produced 
by  the  improper  use  of  medical  agents  and 
surgical  instruments  or  appliances.  It  was 
the  purpose  and  object  of  the  legislature  by 
this  act  to  prevent  a  continuance  of  dele- 
terious practices  of  this  nature,  and  to  con- 
fine the  uses  of  medicines  and  the  operations 
of  surgery'  to  a  class  of  persons  who,  upon 
examination,  should  be  found  competent  and 
qualified  to  follow  these  professional  pur- 
suits. No  such  danger  could  possibly  arise 
from  the  treatment  to  which  the  plaintiflf's 
occupation  was  confined.  While  it  might  be 
no  benefit,  it  could  hardly  be  possible  that 
it  could  result  in  harm  or  injury.  .  ,  . 
His  system  of  practice  was  rather  that  of 
nursing  than  of  either  medicine  or  surgery. 
.  .  .  He  neither  gave  nor  applied  drugs 
or  medicines,  nor  used  surgical  instruments. 
He  was  outside  of  the  limits  of  both  profes- 
sions, and  neither  one  of  the  schools  or  socie- 
ties mentioned  in  the  act  had  jurisdiction 
over  him."  A  statute  very  similar  to  ours 
was  passed  in  the  state  of  Ohio,  and  in  State 
v.  Liffring,  61  Ohio  St.  39,  46  L.  R.  A.  334, 
55  N.  E.  1G8,  the  question  was  presented  to 
the  supreme  court  of  the  state  whether  an 
'  osteopath  was  included  in  the  statute.  It 
was  held  that  he  was  not.  The  court  said: 
"The  obvious  purpose  of  the  act  under  con- 
sideration is  to  secure  to  those  who  believe 
in  the  pfficacy  of  medicines  the  ministrations 
of  educated  men,  thus  preventing  fraud  and 
imposition,  and  to  protect  society  from  the 
evils  which  result  from  the  administration 
of  potent  drugs  by  the  ignorant  and  unskil- 
ful. The  purpose  of  the  act  is  accurately 
indicated  by  its  title  to  be  'to  regulate  the 
practice  of  medicine.'  No  provision  of  the 
act  indicates  an  intention  on  the  part  of  the 
legislature  that  those  who  do  not  propose  to 
practise  medicine  shall  graduate  from  a  col- 
lege of  medicine,  or  otherwise  become  learned 
in  its  use.  Without  such  knowledge,  no  ono 
is  entitled  to  a  certificate  from  the  board  of 
examination.  The  result  of  the  view  ursed 
in  support  of  the  exception  is  that  by  this 
act  the  general  assembly  has  attempted  to 
determine  a  question  of  science,  and  to  con- 
trol the  personal  conduct  of  the  citizen  with- 
out regard  to  his  opinions,  and  this  in  a 
matter  in  which  the  public  is  in  no  wise 
concerned.  Such  legislation  would  be  an  as- 
tonishisg  denial  of  the  commonly  accepted 
views  touching  the  right  to  personal  opinion 
and  conduct  which  does  not  invade  the  right 
of  others."  A  similar  ruling  was  made  in 
Rhode  Island.  State  v.  Mylod,  20  R.  I.  632, 
41  L.  R.  A.  428,  40  Atl.  753.  While  tho 
phraseology  of  our  statute  is  in  some  respects 
different  from  that  before  the  court  in  either 
of  these  cases,  the  purpose  of  the  act  is  plain- 
ly the  same,  and  we  think  the  same  construc- 
tion should  be  adopted.  The  thing  in  the 
mind  of  the  legislature,  and  declared  by  the 
act  to  be  unlawful,  is  "for  any  person  to 
practise  medicine  in  any  of  its  branches 
within  the  limits  of  this  state"  without  a 
certificate  from  the  state  board  of  health. 
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S  2012.  And  as  the  board  is  only  authorized 
to  issue  a  certificate  to  a  reputable  physician 
having  a  diploma  from  a  reputable  medical 
college,  and  no  discrimination  is  allowed 
against  any  peculiar  school  or  system  of 
medicine,  the  penalties  provided  by  the  last 
section  of  the  act  must  be  limited  to  that 
which  is  referred  to  in  the  title  and  previous 
sections, — ^the  practice  of  medicine  in  some 
of  its  branches  in  this  state;  and  the  words, 
''who  shall  practise  medicine  or  attempt  to 
practise  medicine  in  any  of  its  branches  or 
who  shall  treat  or  attempt  to  treat  any  sick 
or  afflicted  person  by  any  system  or  method 
whatsoever,  for  reward  or  compensation, 
without  first  complying  with  the  provisions 
of  this  law,"  must  be  held  to  refer  to  phy- 
sicians or  surgeons  belonging  to  some  school 
or  system  of  medicine,  practising  or  desiring 
to  practise  medicine  in  this  state,  as  pro- 
vided in  the  preceding  section;  otherwise, 
this  section  would  be  made  to  include  those 
not  provided  for  in  the  preceding  section, 
and  the  effect  of  the  act  would  he,  not  to 
protect  the  people  of  this  state  from  the  un- 
scientific practice  of  medicine,  but  to  deny 
to  the  sick  all  ministrations  not  gratuitous, 
unless  by  registered  physicians.  Thus  con- 
strued, the  act  would  be  for  the  protection 
rather  of  the  doctors  of  the  state  than  of  the 
people;  and,  in  view  of  the  general  custom 


before  and  since  this  act  of  hiring  nurses  and 
others  to  care  for  the  sick,  we  are  of  the  opin- 
ion that  such  a  construction  would  do  vio- 
lence to  the  actual  intention  of  the  le^sla- 
ture.  Appellant  is  in  no  proper  sense  a  phy- 
sician or  surgeon.  He  does  not  practise 
medicine.  He  is  rather  on  the  plane  of  a 
trained  nurse.  If  by  kneading  and  manipu- 
lating the  body  of  the  patient  he  can  give 
relief  from  suffering,  we  see  no  reason  why 
he  should  not  be  paid  for  his  labor  as  other 
laborers.  Services  in  kneading  and  manipu- 
lating the  body  are  no  more  the  practice  of 
medicine  than  services  in  bathing  a  patient 
to  allay  his  fever  or  the  inflammation  of  a 
wound.  Appellant  may  not  prescribe  or  ad- 
minister medicine  or  perform  surgery,  but. 
so  long  as  he  confines  himself  to  osteopathy, 
kneading  and  manipulating  the  body,  with- 
out the  use  of  medicine  or  surgical  appli- 
ances, he  violates  no  law,  and  appellee  should 
not  molest  him.  On  the  return  of  the  ease 
the  court  below  will  enter  judgment  grant- 
ing appellant  a  perpetual  injunction  re- 
straining appellee  from  interfering  with  him 
or  prosecuting  him  for  the  practice  of  osteo- 
pathy as  above  indicated. 

Judgment  reversedy  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


OREGON  SUPREME  COURT. 


Mary  A.  JOXES,  Appt, 

V. 

J.  F.  ADAMS,  Respt. 
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A  chattel  mortaraHre  on  crops  tsrowlne 
upon  uiortgraKed  land  Is  not  a  construct' 
Ive  severance  of  them  which  will  prevent  their 
passing  to  a  purchaser  of  the  land  on  fore- 
closare  sale  made  while  the  crops  are  still 
standing. 

(January  29,  1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Klamath  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for.  allied  trespass  in 
entering  upon  and  removing  a  crop  from 
land  which  plaintiff  had  purchased  at  mort- 
gage foreclosure.    Rcvei'sed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Jeffrey  for  appellant. 

Mr,  G.  S.  Niokeraon  for  respondent. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  out  of  which  this  controversy 
arose  are:  That  in  June,  1896,  a  decree  was 
rendered  in  the  circuit  court  for  Klamath 
county  foreclosing  a  real    estate    mortgage 

Note. — As~to  sale    or    mortgage    of    future  I 
crops,  see  Dickey  v.  Waldo  (Mich.)  28  L.  R.  A.  I 
440.  and  note, 
00  L.  R.  A. 


given  b}'  one  John  L.  Hall  to  the  plaintiff  in 
November ,  1894,  imder  which  the  mortgaged 
premises  were  sold,  and  purchased  by  her  on 
the  1st  day  of  the  following  August,  and 
she  immediately  entered  into  possession 
thereof.  At  the  time  of  her  purchase  a  crop 
of  wheat  was  growing  on  the  land,  one-third 
of  which  belonged  to  Hall  and  the  remainder 
to  his  tenant.  The  day  before  the  sale.  Hall 
gave  a  chattel  mortgage  on  his  interest  in 
the  crop  to  the  Little  Klamath  Water-Ditch 
Company  to  secure  a  debt,  and,  after  the 
grain  had  been  harvested,  the  defendant,  as 
president  and  superintendent  of  the  com- 
pany, entered  on  the  premises,  and  by  virtue 
of  such  mortgage  took  and  carried  away  the 
wheat  described  in  the  complaint.  The  plain- 
tiff thereupon  commenced  this  action  for  its 
recovery,  claiming  to  be  the  owner  thereof 
by  virtue  of  her  purchase  at  the  foreclosure 
sale,  and,  failing  therein,  she  appeals. 

The  only  question  for  our  determination  is 
whether  the  ditch  company,  under  its  chattel 
mortgage,  or  the  plaintiff  as  purchaser,  is 
entitled  to  Hall's  interest  in  the  grain  grow- 
ing on  the  land  at  the  time  of  the  sale  under 
the  foreclosure  decree.  Until  foreclosure 
and  sale,  a  mortgagor  of  real  estate  is  en- 
titled to  the  possession,  rents,  issues,  and 
profits  thereof.  He  has  an  absolute  right  to 
all  annual  crops  planted  or  owned  by  him, 
and,  if  they  are  severed  before  the  sale,  he 
is  under  no  liability  to  account  for  them  to 
the  mortgagee  or  purchaser.  But  under  the 
statute  a  purchaser  at  a  foreclosure  sale  is 
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entitled  to  posseBsion  of  the  premises  from 
the  day  of  sale^  unless  they  are  in  the  pos- 
session of  a  tenant  holding  under  an  unex- 
pired lease,  and  in  such  case  he  is  entitled 
to  receive  the  rents  or  the  value  of  the  use 
and  occupation  thereof;'  and,  if  the  annual 
crops  are  not  severed  from  the  soil  prior  to 
the  sale,  they  pass,  with  the  title,  to  the  pur- 
chaser, as  against  the  mortgagor  and  par- 
ties claiming  an  interest  therein  under  him 
subsequent  to  the  mortgage.  2  Jones,  Mortg. 
5  1658;  1  Washb.  Real  Prop.  144;  Wiltsie, 
Slortg.  Foreclosure,  §  587;  8  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  303;  Batterman  v.  Al- 
Iright,  11  L.  R.  A.  800,  and  note;  Heavilon 
v.  Farmers'  Bank,  81  Ind.  249.  This  is  ele- 
mentary law,  and  is  not  questioned  by  the 
defendant,  but  his  contention  is  that  the  giv- 
ing of  the  chattel  mortgage  to  the  ditch  com- 
pany by  Hall,  prior  to  the  sale  under  the 
foreclosure  decree,  was  a  constructive  sev- 
erance of  the  growing  crops.  There  is  au- 
thority for  such  view  (WilUs  v.  Moore,  59 
Tex.  628,  46  Am.  Rep.  284 ;  White  v.  Pulley, 
27  Fed.  iRep.  436),  but  it  does  not  commend 
itself  as  the  better  one.  The  general  rule  of 
the  common  law  is  that  growing  crops  form 
a  part  of  the  real  estate  to  which  they  are 
attached,  and  follow  the  title  thereto.  They 
arc,  however,  for  many  purposes,  regarded 
as  personal  property,  and  subject  to  volun- 
tary sale  or  mortgage  by  the  owner  (Reed, 
Sta't.  Fr.  §  708)  ;  but  the  right  of  a  pur- 
chaser or  mortgagee  is  subject  to  the  con- 
tingency that  it  may  be  wiped  out  by  a  fore- 
closure and  sale  under  a  mortp^age  given  by 
the  vendor  or  mortgagor  on  tlie  land  before 
the  crop  was  sown,  imless  it  is  severed  from 
the  soil  prior  to  such  sale.  Sherman  v.  Wit- 
leity  42  N.  Y.  146.  A  real  estate  mortgage 
ii)  not  only  a  lien  upon  the  land,  but  also 
upon  the  annual'  crops  growing  thereon,  un- 
less they  belong  to  a  tenant,  subject  only  to 
the  right  of  severance  prior  to  the  sale  and 
entry  under  the  mortgage.  1  Jones,  Mortg. 
f  697;  Rankin  v.  Kinaey,  7  111.  App.  215. 
Unless  there  is  an  actual  severance,  the  crops 
paRs  with  the  title  to  the  soil  to  which  they 
are  attached  as  against  the  mortgagor,  and 
a  previous  sale  or  mortgage  by  him  will  not 
constitute  a  severance  as  against  a  pur- 
chaser at  the  foreclosure  sale.  The  test  is 
whether  there  has  been  an  actual  severance. 
If  so,  the  crops  become  personal  property, 
and  do  not  pass  to  him  who  purchases  the 
land  subsequent  to  the  severance;  if  not, 
they  go  with  the  land.  Anderson  v.  Strauss, 
98  111.  485;  Shepard  v.  Philhrick,  2  Denio, 
174;  Cretcs  v.  Pendleton  (Va.)  19  Am.  Dec. 
750,  and  note;  Beckman  v.  Sikes,  35  Kan. 
120,  10  Pac.  592 ;  Gillett  v.  Balcom,  6  Barb. 
370. 

It  follow*  that  the  judgment  of  the  court 
helow  must  he  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment 
in  favor  of  the  plaintiff. 

Rehearing  denied. 
W  L.  R.  A. 


David  BRAND,  Appt,, 

V. 

:MULTN0:NL\H  county  et  al.,  Kespts. 


( 


Or. 


) 


1.  Delegation  to  a  municipality  of  au- 
thority to  fix  and  establish  Its  street  grades 
will  not  deprive  the  legislature  of  power  to 
do  so  by  Its  own  direct  act. 

2.  Expiration  of  a  franclilae  to  take 
tolls  for  the  use  of  a  bridge  vests  the  free 
use  of  the  bridge* In  the  people  as  a  public 
highway. 

3.  An  eatabllsliment  of  the  srrade  of  a 
•treet  'vrlll  be  effected  by  a  statute  pro- 
viding for  the  construction  of  a  bridge  with 
an  approach  along  such  street,  which  shall 
conform  to  the  grade  of  a  cross  street,  which 
Is  higher  than  the  surface  of  that  to  be  occu- 
pied by  the  approach,  as  it  has  been  previous- 
ly used,  but  the  grade  of  which  has  never 
been  established. 

4.  A  brldsre  approach  tvlll  not  consti- 
tute an  additional  aerirltnde  upon  a 
street,  where  the  grade  of  the  street  is  estab- 
lished by  the  legislature  at  Its  surface,  so  as 
to  constitute  a  taking  of  private  property  for 
which  compensation  must  be  made. 

5.  An  abnttlna:  property  o'wner  In  not 
entitled  to  damasre*  for  the  elevation  of 
a  street  to  correspond  with  the  original  es- 
tablishment of  the  grade,  although  the  effect 
Is  to  destroy  access  to  the  street  from  his 
property. 

O.  Tlie  closlnMT  of  a  roadivay  left  at  the 
old  arrade  for  the  accommodation  of  abut- 
ting owners,  when  changing  the  surface  of  a 
street  to  the  grade  established  by  the  legisla- 
ture to  fit  It  for  a  bridge  approach,  so  that 
access  from  the  lots  of  such  owners  to  the 
street  Is  cut  off,  will  give  them  no  right  of  ac- 
tion, although  It  purports  to  be  done  under  au- 
thority of  the  municipality  given  upon  condi- 
tion that  such  owners  consent,  if  such  author- 
ity was  not  necessary  and  there  was  no  In- 
tention to  change  the  grade  as  established. 
On  rehearing. 

7.  A  statute  declaring  the  surface  of  a 
brldnre  approach  to  be  the  established 
Rrrade  of  a  hlarh^vay  upon  which  It  is 
located  will  be  effective  on  appeal  to  defeat 
a  recovery  for  injuries  to  abutting  property 
caused  by  raising  the  street  to  grade,  although 
not  passed  until  after  a  decree  has  been 
renched  in  the  trial  court  in  an  action  to  com- 
pel the  restoration  of  the  old  grade. 

(March  5,  1900.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County 
i  in  favor  of  defendants  in  a  proceeding  to  en- 
I  join  the  maintenance  of  a  bridge  approach 
upon  a  street  in  front  of  plaintiff's  property 
and  to  require  a    reopening    of    the    street. 
Affirmed. 

Statement  by  WolTertoiif  Ch.  J. : 

The   facts   attending   the   present   contro- 


NoTE. — For  injury  to  abutter's  easement  of 
light,  nlr,  and  across  by  vacntlng  street,  chang- 
ing; grade,  etc.,  see  Selden  v.  Jncksonvlile  (Fla.) 
14  L.  R.  A.  370.  and  note:  also  Edmlson  v. 
Lowry  (S.  D.)  17  L.  R.  A.  275:  Block  v.  Salt 
Lake  Rapid  Transit  Co.  (Utah)  24  L.  R.  A. 
CIO :  Willamette  Iron  Works  v.  Oregon  R.  ft 
Nav.  Co.  (Or.'i  29  L.  R.  A.  88. 
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versy  are,  in  brief,  as  follows :  The  plaintiff 
is  the  owner  of  lots  2,  3,  and  4  in  block  72  of 
the  city  of  Portland,  extending  on  the  east 
to  the  Willamette  river,  and  having  appurte- 
nant thereto  the  usual  riparian  rights  and 
privileges.  They  are  bounded  on  the  west 
and  south  by  Front  and  Madison  streets. 
The  grade  of  Front  street  was  established 
by  competent  authority  long  prior  to  the 
erection  of  the  bridge  in  question.  That  of 
Madison,  from  Front  to  the  river,  has  never 
been  established,  except  a%  the  authority  giv- 
en for  the  erection  of  such  bridge  and  its 
western  approach  may  have  served  for  the 
purpose.  The  Columbia  Street  Bridge  Com- 
pany, a  private  corporation,  was,  by  an  act 
of  the  legislative  assembly  approved  Febru- 
ary 2G,  1885,  and  amended  February 
25,  1889,  granted  the  right,  privilege,  and 
authority  to  construct  and  maintain  a  bridge 
across  the  Willamette  river,  between  the 
cities  of  Portland  and  Kast  Portland,  for  any 
and  all  purposes  of  travel  and  commerce. 
Among  other  things,  it  was  thereby  pro- 
vided: '^Said  bridge  shall  be  constructed 
of  iron,  or  of  wood  and  iron,  and  shall  be 
conveniently  arranged  for  the  safe  passage 
of  wagons  and  other  vehicles,  and  shall  have 
proper  sidewalks  for  pedestrians,  and  such 
bridge  shall  be  so  constructed,  maintained, 
and  used  from,  on,  and  along  Madison  street 
and  [in]  the  city  of  Portland  io,  on,  and 
alon^  Hawthorne  avenue  [otherwise  desig- 
nated and  formerly  known  as  "Asylum 
Street"]  in  the  said  city  of  East  Portland. 
.  .  .  Said  bridge  shall  conform  to  the 
grade  of  Front  street  in. Portland  and  Wa- 
ter street  in  East  Portland."  The  corpora- 
tion and  its  assigns  were  empowered  to  take 
tolls,  but  the  county  court  of  Multnomah 
county  was  authorized  to  fix  and  regulate 
the  rates  thereof  from  time  to  time  as  occa- 
sion seemed  to  demand.  The  bridge  was  con- 
structed in  pursuance  of  the  authority  thus 
granted,  but  at  the  time  of  its  construction 
an  open  roadway,  14Vs  feet  in  width,  was 
left  in  the  center  of  its  western  approach, 
leading  from  the  eastern  line  of  Front  street 
down  the  incline  on  Madison  street,  giving 
ingress  and  egress  to  plaintifC's  buildings  sit- 
uate on  his  lots  on  the  river  bank,  which  are 
much  lower  than  the  bridge  approach.  In 
November,  1891,  the  bridge  conunittee  ap- 
pointed by  authority  of  an  act  of  the  legisla- 
tive assembly,  filed  in  the  ofiice  of  the  secre- 
tary of  st&te  February  18,  1891,  purchased 
said  bridge  pursuant  to  the  provisions  of  the 
act,  and  continued  in  the  management  and 
control  thereof  until  about  June  20  follow- 
ing, when  the  Multnomah  county  court  as- 
sumed the  management  and  control,  in  pur- 
suance of  an  act  of  the  legislative  assembly 
adopted  February  1,  1895,  and  has  continued 
in  such  management  and  control  ever  since. 
In  April  the  bridge  committee,  claiming  to 
act  in  pursuance  of  lawful  authority,  planked 
over  and  closed  up  the  said  opening,  and 
caused  said  west  approach  to  be  made  even 
and  solid.  Before  closing  the  opening  or 
roadw^ay  the  commission  petitioned  the  com- 
mon council  of  the  city  of  Portland,  praying 
its  consent  thereto,  which*  was  accorded,  with 
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a  proviso,  however,  that  the  "commission  re- 
store the  driveway  if  not  satisfactory  to 
property  owners."  The  approacii,  since  the 
closing  up  of  said  opening,  has  been  kept  ami 
maintained  in  that  condition  to  the  present 
time,  and  the  plaintiff  has  been  and  is  now 
deprived  of  the  means  of  ingress  and  egress 
with  teams  and  vehicles  to  and  from  his  said 
buildings  by  way  of  Madison  street.  The 
bridge  nas,  ever  since  its  completion,  been 
used  by  the  general  public.  The  Columbia 
Street  Bridge  Company  charged  and  received 
I  tolls  for  the  use  of  the  bridge  up  to  the  time 
the  bridge  committ-ee  acquired  the  same, 
ever  since  which  time  it  has  been  free  to  the 
general  public.  The  defendant,  the  East 
Side  Railway  Company,  has  a  franchise  for 
operating  its  street  railway  upon  and  over 
said  bridge,  and  is  now  maintaining  a  double 
track  thereon,  and  directly  ofer  the  space 
formerly  left  open  for  the  roadway.  The 
western  approach,  extending  from  Front 
street  to  the  main  part  of  the  bridge,  is  261 
feet  in  length,  and  is  constructed  so  as  to 
conform  to  the  grade  of  said  street.  The 
plaintiff  brings  this  suit  against  Multnomah 
county,  the  city  of  Portland,  and  the  said 
East  Side  Railway  Company,  to  enjoin  each 
of  them  from  maintaining  the  said  bridge 
and  the  western  approach  thereof  in  its  pres- 
ent condition,  and  to  require  them  to  reopen 
the  said  roadway  from  Front  street  to  the 
plaintifT's  water-front  buildings.  The  de- 
fendants prevailed  in  the  court  below,  and 
the  plaintiff  appeals. 

Messrs.   Fenton,   Bronansh,   ft  Miiir, 

for  appellant: 

No  grade  has  ever  been  established  on 
Madison  street  from  the  east  line  of  Front 
street  to  the  river.  This  act  does  not  as- 
sume to  establish  a  grade.  It  merely  grants 
a  franchise  to  a  private  corporation,  and  re- 
stricts and  regulates  the  method  of  exercis- 
ing the  powers  granted. 

Willamette  Iron  Works  v.  Oregon  R.  d: 
2^<m;.  Co,  26  Or.  228,  29  L.  R.  A.  88,  37  Pac. 
1016;  McQuaid  v.  Portland  d  F.  R.  Co.  18 
Or.  237,  22  Pac.  899. 

The  building  of  a  solid  elevated  roadway 
from  the  west  end  of  the  bridge,  261  feet, 
to  the  east  line  of  Front  street,  would  neees- 
sarily  destroy  the  right  of  ingress  to,  and 
egress  from,  the  plaintiff's  property,  and 
render  access  to  the  river  front  impossible. 
Neither  the  state  nor  the  municipality  can 
authorize  the  appropriation  of,  or  appro- 
priate, a  street  for  any  purpose  which  will 
render  valueless  the  abutting  real  estate. 

Willamette  Iron  Works  v.  Oregon  R,  d 
Tfav.  Co.  26  Or.  224,  29  L.  R.  A.  88,  37  Pac. 
1016;  McQuaid  v.  Portland  d  F.  R.  Co.  18 
Or.  237,  22  Pac.  899;  Elliott,  Roads  ft 
Streets,  p.  526;  Transylvania  University  v. 
Lexington,  3  B.  Mon.  25,  38  Am.  Dec.  173; 
Lackland  v.  North  Missouri  R.  Co.  31  Mo. 
187 ;  St.  Paul  d  P.  R.  R.  Co.  v.  Schurmeir,  7 
Wall.  272,  19  L.  ed.  74. 

The  bridge  commission  and  committee 
were  agencies  of  the  city  of  Portland,  with 
limited  and  defined  powers.  They  had  no 
jurisdiction  over  the  streets  of  the  city. 
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Laws  1891,  p.  634;  Laws  1895,  p.  422; 
David  V.  Portland  Water  Committee,  14  Or. 
98,  12  Pac.  174;  Rollins'  Invest,  Co.  v. 
KhorffC,  48  Fed.  Rep.  776. 

The  closing  up  of  the  open  space  in  the 
bridge  approach  measurably  destroys  plain- 
tiff's right  of  ingress  to,  and  egress  from, 
4  portion  of  his  property  abutting  on  Madi- 
son street,  and  utterly  cuts  off  all  access  to 
that  portion  of  it  facing  the  Willamette 
river.  This  right  of  ingress  and  egress  is 
property,  and  cannot  be  destroyed  by  either 
the  legislature  or  the  city  council,  nor  can 
it  be  taken  without  compensation. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  5876,  587c, 
«56a,  6566,  7236,  723c;  24  Am.  &  Eng.  Enc. 
Law,  p.  36,  Bubd.  4 ;  Story  v.  New  York  Elev, 
IL  Co.  90  N.  Y.  122,  43  Am.  Rep.  146;  Lahr 
T.  Metropolitan  Elev.  R.  Co,  104  N.  Y.  268, 
10  N.  E.  528;  Kane  v.  Neto  York  Elev.  R. 
Oo.  125  N.  Y.  164,  11  L.  R.  A.  640,  26  N.  E. 
^78;  Stack  v.  East  St,  Louis,  85  111.  377,  28 
Am.  Rep.  619;  Pekin  v.  Brereton,  67  111. 
477,  16  Am.  Rep.  629;  Paquet  v.  Mt.  Tabor 
Street  R.  Co.  18  Or.  233,  22  Pac.  906;  Mc- 
Quaid  V.  Portland  A  V,  R,  Co,  18  Or.  237, 
22  Pac.  899;  Willamette  Iron  Works  v. 
Oregon  R.  i0  Nav,  Co.  26  Or.  224,  29  L.  R. 
A.  88,  37  Pac.  1016;  hfoose  v.  Carson,  104  N. 
€.  431,  7  L.  R.  A.  548,  10  S.  E.  689;  Craw- 
ford V.  Delaware,  7  Ohio  St.  469;  Lackland 
V.  North  Missouri  R.  Co.  31  Mo.  187;  Tran- 
sylvania University  v.  Lexington,  3  B.  Mon. 
25, 38  Am.  Dec.  173 ;  Elliott,  Roads  &  Streets 
p.  526 ;  Lewis  v.  Portland,  25  Or.  157,  22  L. 
R.  A.  736,  35  Pac.  256. 

The  right  to  build  wharves  is  an  incident 
to  riparian  ownership.  This  right  is  prop- 
erty. No  obstruction  which  will  prevent  the 
erection  of  such  wharves  or  their  use  when 
constructed  can  be  authorized  either  by  the 
legislature  or  the  city  authorities. 

Laws  1870,  p.  70;  2  Hill's  Code,  §S  4227, 
4228;  Stack  v.  East  St,  Louis,  85  111.  377,  28 
Am.  Rep.  619;  Janesville  v.  Carpenter,  77 
Wis.  288,  8  L.  R.  A.  808,  46  N.  W.  128; 
Rumsey  ▼.  New  'York  d  N,  E.  R,  Co.  133  N. 
Y.  79,  15  L.  R.  A.  618,  30  N.  E.  654;  Wil- 
son V.  Welch,  12  Or.  358,  7  Pac.  341 ;  Gould, 
Waters,  §  150;  Yates  v.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  984;  St.  Paul  d  P.  R.  Co.  v. 
Schumicir,  7  Wall.  272,  19  L.  ed.  74;  Rice 
Y.  Ruddiman,  10  Mich.  125;  Carli  v.  Still- 
vater  Street  R.  d  Transfer  Co,  28  Minn. 
373.  41  Am.  Rep.  290,  10  N.  W.  205;  Ashhy 
T.  Eastern  R.  Co.  5  Met.  368,  38  Am.  Dec. 
426;  Lewis  v.  Portland,  25  Or.  157,  22  L.  R. 
A.  736,  35  Pac.  256. 

The  right  to  construct  wharves  is  ex- 
pressly given  riparian  owners  by  the  legisla- 
ture. A  wharf  constructed  under  this  au- 
Ihority  is  a  legal  structure  and  private 
property.  Therefore  the  right  to  construct 
wharves  is  a  subsisting  one,  appertaining 
to  the  land  owned  by  the  littoral  proprietor. 
This  right  is  property,  and  cannot  be  taken 
without  compensation. 

2  Hiirs  Code  1887,  §§  4227,  4228;  Letois 
T.  Portland,  25  Or.  168,  22  L.  R.  A.  736,  35 
Pac.  256. 

The  act  of  1898,  so  far  as  it  attempts  to 
Tatify  what  bad  previously  been  done,  may 
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be  considered  as  a  legislative  interpretation 
of  the  former  laws. 

If  the  law  is  valid,  its  effect  in  this  case 
is  to  preclude  this  court  from  construing  the 
laws  in  force  at  the  time  this  cause  was  tried 
below  and  at  the  time  it  was  pending  here 
on  appeal,  and  to  prevent  it  from  consider- 
ing the  questions  then  in  course  of  litiga- 
tion. 

Union  Iron  Co,  v.  Pierce,  4  Biss.  327,  Fed. 
Cas.  No.  14,367;  Kelsey  v.  Kendall,  48  Vt. 
24;  Grecnough  v.  Oreenough,  11  Pa.  489,  51 
Am.  Dec.  567;  Reiser  v.  William  Tell  Sav, 
Fund  Asso,  39  Pa.  137;  Lincoln  Bldg.  d 
Sav,  Asso,  V.  Graham,  7  Neb.  173;  Wulzcn 
V.  San  Francisco  City  d  County  Supers,  101 
Cal.  16,  35  Pac.  353;  Salters  v.  Tobias,  3 
Paige,  338. 

The  easements  of  access,  of  light,  and  of 
air,  which,  taken  in  connection  with  the  soil 
of  a  city  lot,  constitute  the  property  of  the 
owner,  while  they  grow  out  of  and  are  a 
portion  of  the  lot  itself,  are  dependent  upon 
the  streets  immediately  contiguous.  The 
public  has  no  power  over  them  or  concern 
with  them.  The  abutting  owner  has  a 
special  and  private  right  to  use  the  street 
as  a  means  of  access  to  his  property.  This 
easement  he  may  protect,  and  in  the  pro- 
tection of  it  he  may  insist  that  no  structure 
shall  be  placed  or  maintained  in  the  street 
which,  although  it  may  be  beneficial  in  a 
sense  to  the  public  at  large,  is  detrimental 
to  him  as  the  owner  of  property  affected. 

Willamette  Iron  Works  v.  Oregon  R.  d 
Nav.  Co.  26  Or.  226,  29  L.  R.  A.  88,  37  Pac. 
1016;  Theobald  v.  Louisville,  N,  0,  d  T, 
R.  Co,  66  Miss.  279,  4  L.  R.  A.  735,  6  So.  230 ; 
Adams  v.  Chicago,  B.  d  N.  R.  Co.  39  Minn. 
286,  1  L.  R.  A.  493,  39  N.  W.  629 ;  Bamett 
V.  Johnson,  15  N.  J.  Eq.  481;  Moose  v.  Car- 
son, 104  N.  C.  431,  7  L.  R.  A.  548,  10  S.  E. 
689;  Ross  v.  Thompson,  78  Ind.  94;  Brak- 
ken  V.  Minneapolis  d  St.  L.  R.  Co.  29  Minn. 
41,  11  N.  W.  124;  Tratisylvania  University 
V.  Lexington,  3  B.  Mon.  25,  38  Am.  Dec.  173 ; 
State  V.  Laverack,  34  N.  J.  L.  201 ;  Lack- 
land V.  North  Missouri  R.  Co.  31  Mo.  180. 

Messrs.  W.  A.  Cleland,  J.  M.  Ifong, 
Ralph  R.  Dnniway,  and  Russell  E. 
Setvall,  for  respondents: 

The  legislature  of  the  state  represents  the 
public  at  large,  and  has,  in  the  absence  of 
special  constitutional  restraint,  full  and 
paramount  authority  over  all  public  ways 
and  public  places. 

2  Dill.  Mun.  Corp.  §  656. 

By  virtue  of  its  authority  over  public 
ways,  the  legislature  may  authorize  acts  to 
be  done  in  or  upon  them,  or  legalize  obstruc- 
tions therein,  which  would  otherwise  be 
deemed  nuisances. 

2  Dill.  Mun.  Corp.  §  657;  District  of 
Columbia  Comrs.  v.  Baltimore  d  J*.  R.  Co, 
114  U.  S.  453,  sub  nom.  Edmonds  v.  Balti- 
more d  P.  It,  Co.  29  L.  ed.  216,  5  Sup.  Ct. 
Rep.  1098. 

The  public  highways  of  the  city  are  not 
its  pfivate  property,  nor  are  they  the  pri- 
vate property  of  individuals;  and  hence  the 
leijiislature  may  transfer  their  supervision 
and  control  to  another  governmental  agency. 
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Simon  v.  Worthup,  27  Or.  487,  30  L,  R.  A. 
171,  40  Pac.  560;  Portland  d  W.  Valley  R. 
Co.  V.  Portland,  14  Or.  188,  58  Am.  Rep. 
299,  12  Pac.  265. 

The  power  of  the  legislature  over  public 
corporations  within  the  state  is  without 
limit,  unless  restrained  by  express  constitu- 
tional provisions. 

Winters  v.  George,  21  Or.  251,  27  Pac. 
1041;  Simon  v.  Norihup,  27  Or.  487,  30  L. 
R.  A.  171,  40  Pac.  560;  Heiple  v.  East  Port- 
land, 13  Or.  97,  8  Pac.  907. 

The  legislature  having  the  power  to  grant 
a  license  to  the  Columbia  Street  Bridge 
Company  to  occupy  the  street  for  a  public 
purpose  with  a  roadway,  it  has  the  like 
power  to  grant  authority  to  break  down  and 
build  up  the  street  so  as  to  facilitate  travel 
or  to  contribute  to  the  convenience  of  the 
public. 

Price  v.  Knot,  8  Or.  439. 

The  primary  object  of  the  act  of  the  legis- 
lature in  granting  the  franchise  to  construct 
a  bridge  is  to  secure  public  accommodation 
to  the  traveling  public;  the  bridge  itself,  be- , 
ing  for  the  public  accommodation  and  the ! 
public  travel,  is  publici  juris. 

Hackett  v.  Wilson,  12  Or.  25,  6  Pac.  652; 
Montgomery  v.  Multnomah  R.  Co.  11  Or. 
344,  3  Pac.  435 ;  Cook  v.  Port  of  Portland, 
20  Or.  580,  13  L.  R.  A.  533,  27  Pac.  263; 
Winters  v.  George,  21  Or.  251,  27  Pac.  1041; 
Price  V.  Knott,  8  Or.  439. 

The  city  of  Portland  is  not  liable  for  con- 
sequential damages  by  reason  of  the  injury 
to  pro]}erty  caused  in  the  establishment  of 
a  grade,  or  resulting  from  the  legislature 
authorizing  persons  to  build  bridge  ap- 
proaches to  conform  to  certain  grades. 

2  Dill.  Mun.  Corp.  §  992;  Bush  v.  Port- 
land, 19  Or.  45,  23  Pac.  667. 

The  attempt  on  the  part  of  the  plaintiff 
to  secure  an  opening  in  the  street  in  order 
to  secure  a  convenient  pasaatroway  to  his 
property  below  the  grade,  rather  than  con- 
struct a  passageway  over  his  own  property, 
is  the  diversion  of  a  street  from  a  public 
purpose  to  a  private  use. 

Chicago  Dock  cC-  Canal  Co.  v.  Garrity.  115 
111.  161,  3  N.  E.  448:  Lcc  v.  Mound  Station, 
118  111.  312,  8  N.  E.  759;  Chicago  v.  Crosby, 
111  111.  540:  State  v.  Burdetta,7S  Ind.  185; 
Elliott,  Roads  "&  Streets,  p.  18;  Scott  v.  Neto 
Boston,  26  111.  App.  108. 

When  persons  are  authorized  by  the  leg- 
islature to  perform  acts  in  which  the  public 
is  interested, — such  as  improving  streets  or 
constructing  bridges  over  rivers, — and  they 
keep  within  the  confines  of  the  streets  in  . 
building  their  structures,  and  use  reasonable 
cnrc,  they  are  not  answera-ble  for  any  con- 
sequential damage  that  mav  arise. 

Cnnl'Un  V.  ^'eiv  York,  0.  d  W.  R.  Co.  102 
N.  Y.  107,  6  N.  E.  063. 

When  the  legislature  authorized  the 
bridge  commission  to  purchase  this  bridge, 
it  was  a  ratification  ojf  its  construction. 

Saugatuck  Bridge  Co.  v.  llV-sf/jorf,  39 
Conn.  337;  Chicago  v.  Powers,  42  111.  169, 
89  Am.  Dec.  418;  The  Clinton  Bridge,  10 
Wail.  454.  ttuh  now.  Gray  v.  Chieago,  I.  d 
.Y.  R.  Co.  19  L.  ed.  969.  • 
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When  the  legislature  authorized  the 
bridge  to  be  constructed  it  was  an  establish- 
ment and  fixing  of  the  grade. 

Pratt  V.  Holmes  Street  R.  Co,  49  Mo.  App. 
63;  Gafney  v.  San  Francisco,  72  Cal.  14iJ, 
13  Pac.  467;  Conklin  v.  Keokuk,  73  Iowa, 
343,  35  N.  W.  444;  Act  of  Legislature,  Feb- 
ruary 26,  1889. 

The  plaintiff  having  unobstructed  acces?« 
to  his  property  by  way  of  Front  street,  the- 
legislature  has  full  power  and  authority, 
without  providing  any  compensation  to  him, 
to  close  the  other  way  or  method  of  access, 
that  is,  the  one  by  Madison  street. 

Fearing  v.  Irwin,  65  N.  Y.  486;  Gerhard 
V.  Seekonk  River  Bridge  Comrs.  15  R.  T. 
335,  5  Atl.  199;  Kings  County  F.  Ins.  Co.  v. 
Stevens,  101  N.  Y.  418,  5  N.  E.  353;  People 
V.  Kerr,  27  N.  Y.  214;  Costw^  v.  Albany,  43- 
N.  Y.  417;  Smith  v.  Boston,  7  Cuah.  254: 
Castle  V.  Berkshire  County,  11  Gray,  26; 
Paul  V.  Carver,  24  Pa.  211 ;  Heller  v.  Atchi- 
son, T.  &  8.  F,  R.  Co.  28  Kan.  625;  Polack 
V.  San  Francisco  Orphan  Asylum,  48  Cal. 
490;  Sage  v.  Scxo  York,  154  N.  Y.  61,  38  U 
R.  A.  606,  47  N.  E.  1096;  Coster  v.  Albany, 
43  N.  Y.  399;  Denver  v.  Bayer,  7  Colo.  117, 
2  Pac.  6. 

The  interest  in  the  use  of  streets  and 
highways  and  public  places,  and  "their  uses, 
being  publici  juris,  the  power  of  regulating 
such  uses  is  in  the  legislature  as  the  repre- 
sentative of  the  whole  people. 

Moses  V.  Pittsburgh,  Ft.  W.  de  C.  R.  Co. 
21  III.  516;  Murphy  v.  Chicago,  29  111.  279. 
81  Am.  Dec.  307 ;  Mercer  v.  Pittsburgh,  Ft. 
W.  d  C.  R.  Co.  36  Pa.  99 ;  Springfield  v.  Con^ 
necticut  River  R.  Co.  4  Cush.  63 ;  People  v, 
Kerr,  27  X.  Y.  188;  Jjackland  v.  Tforth  Mis- 
souri R.  Co.  31  Mo.  180. 

The  power  which  the  municipal  corpora- 
tion holds  and  exercises  in  controlling  and' 
regulating  the  use  of  streets  has  been  dele- 
gated to  it  by  the  state. 

The  legislature  may  at  any  time  resume 
the  power  delegated. 

People  V.  Kerr,  27  N.  Y'.'214;  Dill.  Mun. 
Corp.  4.th  ed.  S  666;  Willamette  Iron  Work^ 
V.  Oreqon  U.  d  Xav.  Co.  26  Or.  224,  29  L.  R. 
A.  88,  37  Pac.  1016. 

On  petition  for  rehearing. 

A  municipal  corporation  is  not  liable  for- 
consequential  damages  necessarily  caused  in 
grading  a  street,  unless  made  liable  by  stat- 
ute, constitution,  or  charter. 

Elliott,  Roads  &  Streets,  336,  and  cases- 
cited;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1124;  2  Dill.  Mun.  C^rp.  4th  ed.  §  989;  Lew- 
is, Em.  Dom.  5§  96,  97 ;  Mills,  Em.  Dom.  2d 
ed.  §§  195.  196:  1  Harris,  Damages  by  Corp. 
§§  126,  127,  130. 

The  approach  to  a  bridge  and  the  bridge 
itself,  are  both  parts  of  the  highway. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  920; 
MHllis  V.  Winona  City,  59  Minn.  27,  26  L.  R. 
A.  142,  60  N.  W.  814;  Lewis,  Em.  Dom.  § 
109;  Randolph.  Em.  Dom.  §  399:  Skinner  v. 
Hartford  Bridge  Co.  29  Conn.  52g. 

The  consjt ruction  of  an  elevated  approach 
to  a  viaduct  .occupying  the  entire  width  of  a 
street  is  merely  a  change  of  the  grade  of  the 
street,  and  is  not  a  new  taking  of,  nor  does  it. 
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impose  any  additional  use  or  servitude  upon, 
the  property  of  the  abutting  owner. 

Coicloufjh  V.  Mihcaukee.  92  Wis.  182,  65 
X.  \V.  1039;  Walish  v.  Miltcaukee,  95  Wis. 
16,  6»  N.  W.  818;  Willets  Mfg.  Co.  v.  Mercer 
Covnty  Freeholders^  62  N.  J.  L.  95,  40  Atl. 

WolTerton,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Primarily,  the  state  has  paramount  con- 
trol over  all  the  highways  within  its  borders, 
including  public  streets  and  highways  wich- 
h  the  confines  of  municipalities.  Whatever 
authority  a  municipality  may  enjoy  or 
possess,  pertaining  to  its  streets  and  hi;rh- 
ways,  must  be  derived  from  the  legislative 
a<«embly  through  its  franchise  or  charter; 
and  such  a  corporation  acts,  if  at  all,  through 
a  delegated  power  emanating  from  the  initial 
source.  2  Dill.  Mttn.  Corp.  4<th  ed.  §5  C80, 
ti.S.3;  Winters  v.  George,  21  Or.  251,  259,  27 
Pac  1041:  Simon  v.  Northup,  27  Or.  487, 
.501,  30  L.  R.  A.  171,  40  Pac.  660.  Nor  does 
the  mere  fact  that  the  state  has  delegated 
certain  powers  to  the  municipality  inhibit 
it  from  again  resuming  or  exercising  such 
powers.  Hence  it  is  said:  "The  legislature 
'if  the  state  represents  the  public  at  lary^e, 
and  has,  in  the  absence  of  special  constitu- 
tirnal  restraint,  and  subject  (according  to 
thp  weight  of  more  recent  judicial  opinion) 
to  the  property  rights  and  easements  of  the 
Abutting  owner,  full  and  paramount  authori- 
♦v  over  8:11  public  ways  and  public  places." 
2  Dill.  Mun.  Corp.  4th  ed.  §  656. 

The  logical  and  cogent  result  of  these  prin- 
eiplM  is  that  the  state,  as  well  as  the  cities 
nnd  towns  to  which  it  has  previously  dele- 
iratrd  the  requisite  authority,  may  fix  and 
e^tahliah  the  grade  of  the  streets  and  public 
lii::hw.iy9  within  the  corporate  limits  of  such 
municipalitios.  Whatever  right  the  munici- 
pality may  acquire  in  and  about  its  public 
^tri»pt«, — whether  through  dedication  or  by 
<^mdemnatory  proceedings, — or  whatever 
may  be  the  property  interests  which  remain 
or  are  left  vested  in  the  owner  of  property 
abutting  thereon,  it  has  come  to  be  settled, 
if  ever  it  was  seriously  controverted,  that 
thpy  cannot  be  burdened  with  any  additional 
sprritude.  other  than  that  which  properly 
pnd  legitimately  attaches  to  them  as  public 
streets  and  highways,  without  just  compen- 
«Jition  being  made  to  the  abutting  lotowner. 
'^iUanictte  Iron  Works  v.  Oregon  R.  d  Nav. 
Co.  2(;  Or.  224,  29  L.  R.  A.  88,  37  Pac.  1010; 
Hitdillrston  v.  Eugene,  34  Or.  343,  43  L.  R.  A. 
444,  55  Pac.  808;  Barney  v.  Keokuk,  94  U. 
S.  324.  340,  24  L.  ed.  224,  228.  The  authori- 
ties are  uniform  to  the  purpose,  ^however, 
tbat  a  municipality  does  not  entail  any  lia- 
Mlit;  for  consequential  damages  resulting 
from  the  fixing  or  establishment  of  a  street 
grade,  unleM  specially  required  to  respond 
by  some  constitutional,  statutory,  or  charter 
provision.  2  Dill.  Mun.  Corp.  4th  ed.  §  686 ; 
Willamette  Iron  Works  v.  Oregon  R.  d  'Sav. 
Co.  26  Or.  224,  29  L.  R.  A.  88,  37  Pac.  1016 ; 
KelUf  V.  Baltimore,  65  Md.  171,  3  Atl.  594. 
And  that  the  authorized  establishment  of  a 
street  grade,  although  the  change  may  result 
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I  in  consequential  damages  to  the  abutting 
property^  is  not  a  **taking,"  within  the  mean- 
ing of  the  clause  of  our  Constitution  (Or. 
Const,  art.  1,  §  18)  providing  that  "private 
property  shall  not  be  taken  for  public  use." 
The  doctrine  is  well  illustrated  bv  the  ca<e^ 
of  yorthern  Transp,  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336,  where  the  legal  distinction 
is  specilically  drawn  between  the  term  "tak- 
en," as  used  in  the  Constitution  of 'the  United 
States  and  the  earlier  state  Constitution^^, 
and  the  phrase  "taken  or  damaged,"  in  the 
later  ones.  It  is  there  said:  "Acts  done 
in  the  proper  exercise  of  governmental  pow- 
ers, and  not  directly  encroaching  upon  pri- 
vate property,  though  their  consequences  may 
impair  its  use,  are  universally  held  not  to  be 
a  taking,  within  the  meaning  of  the  constitu- 
tional provision."  After  the  work  com- 
plained of  in  that  case  had  been  substantial- 
ly completed,  the  people  of  Illinois  adopted 
another  Constitution,  whereby  it  was  or- 
dained that  private  property  should  not  be 
taken  or  damaged  for  public   use  without 

'  compensation ;  and,  as  thus  adopted,  it  was 
held  to  be  an  enlargement  of  the  common  pro- 
vision for  the  protection  of  private  property. 
Tn  a  later  case  ( Chicago  v.  Taylor,  1 25  U.  S. 
161.  166,  31  L.  ed.  638,  040,  8  Sup.  Ct.  Rep. 
820)  which  directly  involved  its  construc- 
tion, it  was  held  that  it  "required  compensa- 
tion in  all  cases  where  it  appeared  *there  had 
l>een  some  physical  disturbance  of  a  right, 
either  public  or  private,  which  the  plaintiir 
enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value,  and  that 
by  reason  of  such  disturbance  he  has  sus- 
tained a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the 
public  generally.* "  It  is  apparent  that  the 
interpolation  of  the  words  "or  damaged" 
constitutes  an  innovation  upon  the  usual  pro- 
vision, and  explains  the  divergent  views  of 
the  courts  on  the  subject,  and  this  is  a  cogent 
re-enforcement  of  the  doctrine  as  quite  uni- 
formly maintained  and  held  to  under  the 
United  States  Constitution,  and  those  state 
Constitutions  containing  a  like  or  similar 
provision  in  respect  of  the"taking"of  private 
property  for  public  use.  Judge  Cooley  states 
the  generally  accepted  rule  as  follows :  "Any 
proper  exercise  of  the  powers  of  government 
which  does  not  directly  encroach  upon  the 
property  of  an  individual,  or  disturb  him  in 
its  possession  or  enjoyment,  will  not  entitle 
him  to  compensation  or  give  him  a  right  of 
action."  Cooley,  Const.  Lim.  6th  ed.  660. 
The  rule  was  directly  applied  by  him,  while 
upon  the  bench,  in  the  case  of  Pontiac  v.  Car- 
ter, 32  Mich.  164,  which  was  an  action  to  re- 
cover damages  for  raising  the  grade  of  a  pub- 
lic way,  wherein  he  asserts  that  the  weight 
of  authority  against  the  action  is  overwhelm- 
ing, and  sustains  the  assertion  by  a  citation 
and  review  of  a  great  number  of  cases.  In 
further  support  of  the  rule,  see  Stnrart  v. 
Clinton,  79  Afo.  603;  Kehrer  v.  Richmond 
City.  81  Va.  745  :  Khinncr  v.  Hartford  Bridge 
Co.  29  Conn.  523;  i^mith  v.  Washington,  20- 
How.  135,  15  L.  ed.  858;  Re  Ridge  Street,  29 
Pa.  391 ;  Murphy  v.  Chicago,  29  111.  279,  81 
Am.  Dec.  307;    Roberts  v.  Chicago,  26  111. 
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249.  A  bridge  connecting  public  highways, 
and  erected  for  the  general  use  and  accom- 
modation of  the  public,  whether  built  and 
maintained  at  public  expense,  or  by  a  private 
corporation  authorized  to  charge  and  collect 
tolls  from  persons  using  the  same,  is  itself 
a  public  highw&y,  and  constitutes  part  of  the 
highways  with  which  it  is  connected.  Pitts- 
burg d  W,  E,  Pass.  R,  Co,  v.  Point  Bridge 
•Co.  165  Pa.  37,  26  L.  R.  A.  323,  30  Atl.  511. 
In  this  connection  it  may  be  stated,  as  a  gen- 
eral proposition,  that,  when  a  franchise  or 
license  to  take  tolls  has  expired,  thereafter 
the  right  to  the  free  use  of  such  bridge  as  a 
public  highway  becomes  vested  in  the  people. 
Biate  ex  rel,  Qreeth  v.  Lawrence  Bridge  Co, 
22  Kan.  438. 

We  come  now  to  an  application  of  these 
principles  to  the  facts  which  characterize 
this  case.  The  legislature,  in  granting  au- 
thority to  construct  the  Madison  street 
l>ridge,  specially  prescribed  that  its  western 
approach  should  conform  to  the  grade  of 
Front  street,  and  it  was  so  constructed,  in 
-observance  with  the  legislative  will.  The 
width  of  the  bridge  was  not  designated  in 
the  act,  but  the  grant  carried  with  it  the  au- 
thority to  erect  such  a  structure  as  would 
reasonably  accommodate  public  travel  across 
the  river  at  that  point;  and  lui  question  is 
made  that  the  structure  is  unnecessarily 
cumbersome,  or  occupies  more  space  than  is 
requisite  to  meet  the  demand.  As  con- 
tructed,  it  practically  occupies  Madison 
■street,  from  First  street  to  the  river,  and 
■constitutes  an  elevated  roadway  above  the 
original  surface  of  the  street;  and  the  broad 
contention  is  that  the  bridge  constitutes  an 
additional  servitude  upon  the  street,  which 
plaintiff  is  entitled  to  have  abated,  or  the 
•structure  so  modified  from  its  present  con- 
dition as  to  give  plaintiff  access  to  his  water- 
front buildings.  We  are  of  the  opinion  that 
the  grant  of  authority  to  the  bridge  com- 
pany to  erect  a  bridge  connecting  the  public 
highways  theretofore  terminating  at  the  riv- 
■er  banks,  particularly  specifying  that  the 
structure  should  conform  at  its  western  ap- 
proach to  the  grade  of  Front  street,  was,  un- 
•der  the  conditions  prevailing,  an  establish- 
ment of  the  grade  of  that  part  of  Madison 
street  to  be  occupied  by  said  approach.  It 
has  resulted  in  an  entire  diversion  of  public 
travel  from  the  original  surface  of  Madison 
street  to  the  highway  constituted  by  the 
hridge  structure.  In  Wilkin  v.  St.  PcluI,  33 
Minn.  181,  22  N.  W.  249,  the  defendant  en- 
tered into  a  contract  with  certain  railroad 
•companies  which  were  maintaining  tracks  and 
operating  railroads  upon  Third  street  in  said 
city,  whereby  the  companies  agreed  to  con- 
struct upon  the  southerly  portion  of  the 
ptreet,  over  the  tracks,  and  20  feet  above  the 
•established  grade,  a  roadway  24  feet  wide, 
"with  projecting  sidewalks  increasing  its 
"width  to  30  feet,  leaving  uncovered  and  un- 
occupied 30  feet  of  the  street.  It  was  fur- 
ther agreed  that  the  companies  should  con- 
struct approaches  leading  up  to  the  roadway 
of  the  bridge,  and  should  close  and  keep 
•closed  for  travel  that  part  of  the  street  ly- 
ing along  the  bridge  and  not  occupied  there- 
to L.  R.  A. 


by,  so  as  to  deflec^  such  travel  to  the  bridge. 
An  injunction  was  granted,  upon  the  suit  of 
the  owner  of  lots  abutting  upon  that  portion 
of  the  street  to  be  occupied  by  the  bridge 
structure,  restraining  the  companies  from 
carrying  the  contract  into  effect,  upon  the 
ground  that  it  would  result  in  a  change  of 
the  grade  of  that  part  of  the  street  occupied 
by  the  bridge;  and  upon  appeal  to  the  su- 

freme  court  the  injunction  was  sustained, 
t  was  held  that  the  contemplated  work  was 
intended  to,  and  would,  raise  the  established 
grade  20  feet;  that,  in  effect,  it  would  make 
the  grade  of  the  bridge,  and  necessarily  of 
the  approaches  to  it,  the  traveled  street 
grade  between  the  two  ends  of  the  work ;  and 
such  grade  not  having  been  established,  and 
compensation  paid  the  abutter,  as  required 
by  the  city  charter,  the  work  was  consequent- 
ly restrained.  The  central  idea  upon  which 
the  case  turned  was  that  the  purpose  of  the 
authorities  was  to  bring  about  an  actual 
change  of  grade,  and  that  such  would  be  the 
effect,  in  practical  operation,  if  the  contract 
was  carried  out,  and,  such  being  its  effect, 
the  change  could  not  be  legally  accomplished 
in  that  manner.  In  another  case  {Selden  ▼. 
Jacksonville,  28  Fla.  558,  14  L.  R.  A.  370,  10 
So.  457)  a  suit  was  instituted  to  enjoin  the 
construction  of  a  viaduct  over  and  above  nu- 
merous railroad  crossings  upon  a  public 
street  by  four  railway  companies  under  an 
agreement  with  the  county  and  city,  and  to 
make  the  surface  of  the  viaduct,  instead  of 
the  original  surface  of  the  occupied  street, 
the  grade  for  public  use  and  travel.  It  was 
held  that  the  construction  of  the  viaduct 
would  effectuate  a  change  of  grade,  and  the 
suit  having  proceeded  upon  the  theory  that 
the  municipal  government  of  Jacksonville 
was  erecting  the  structure,  not  as  a  joint 
party  with  the  other  parties  to  the  agree- 
ment, but  in  the  due  exercise  of  its  charter 
powers  to  change  the  grade  of  streets,  though 
under  agreement  with  the  several  parties 
named  as  codefendaifts,  by  which  they  were 
to  contribute  to  the  expenses,  it  was  con- 
cluded that  the  viaduct  would  not  become  or 
constitute  an  additional  servitude  upon  the 
street,  for  which  compensation  should  be  re- 
covered. So,  in  Willets  Mfg.  Co.  v.  Mercer 
County  Freeholders.  62  N.  J.  L.  95,  40  Atl. 
782,  it  was  held  that,  a  bridge  having  been 
constructed  for  the  purpose  of  joining  to- 
gether the  two  parts  of  the  highway  bisected 
by  a  waterway,  the  approaches  thereto  be- 
came a  part  of  the  highway,  and  that  they 
constituted  no  additional  burden  thereupon. 
In  that  case  the  city  of  Trenton  had,  by  prop- 
er proceedings  taken  for  the  purpose,  ac- 
quired the  right  to  use  the  locus  in  quo  for 
the  purpose  of  the  public  highway.  These 
cases,  while  not  to  the  exact  purpose,  serve  to 
indicate  very  clearly  what  acts  would  be  con- 
sidered or  would  constitute  an  actual  change 
of  grade ;  so  that,  if  the  legislative  assembfy 
has  employed  language  in  connection  with 
the  subject-matter  calculated  to  induce  the 
doing  of  such  acts,  we  must  conclude  that  it 
intended  to  establish  the  grade,  and  to  re- 
quire the  change,  in  pursuance  of  the  exercise 
of  the  franchise  granted.    The  language  of 
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the  act  is  that  said  approach  "shall  conform 
to  the  grade  of  Front  street."  The  bridge 
itself  was  to  become  a  highway,  and  the  ap- 
proaches constitute  a  part  of  it.  The  legis- 
lative purpose  was  to  divert  the  public  trav- 
el upon  the  bridge, — the  newly-constituted 
highway, — which  was  to  occupy,  so  far  as 
the  western  approach  is  concerned,  that  por- 
tion of  Madison  street  extending  from  Front 
street  to  the  river.  So  the  conclusion  is  in- 
evitable that  the  legislative  will  was  also 
to  establish  the  grade  in  conformity  with 
Front  street  when  it  required  the  structure 
to  conform  to  the  grade  of  that  streot,  and 
such  is  the  legitimate  effect  of  the  act. 

It  is  stoutly  contended  that  the  case  of 
Willamette  Iron  Works  v.  Oregon  R,  dc  Nav, 
Co.  26  Or.  224,  29  L.  R.  A.  88,  37  Pae.  1016, 
ought  to  be,  and  is,  controlling,  to  the  pur- 
pose that  the  Madison  street  approach  con- 
Btttutes  an  additional  servitude.  But  there 
is  a  radical  distinction  between  the  two 
cases.  In  that  case  the  approach  was  con- 
structed without  pretense  of  a  grant  of  au- 
thority to  change  the  grade  of  the  street; 
nor  did  it,  or  the  bridge  to  which  it  was 
joined,  form  any  part  of,  or  an  extension  of, 
any  public  highway.  Not  so  with  the  case 
at  bar.  The  bridge  and  the  approaches,  as 
we  have  seen,  form  and  constitute  a  part  of 
the  public  highway,  meeting  and  joining 
public  streets  or  highways,  extending  to  the 
river  at  each  end  thereof,  giving  continuous 
travel  from  and  upon  said  streets  upon  and 
across  the  bridge;  and  the  approach  com- 
plained of,  being  constructed  upon  the  au- 
thorized grade  of  Madison  street,  constitutes 
the  established  grade  thereof,  supplant- 
ing the  >ladison  street  surface,  as  used 
and  occupied  prior  to  its  construction.  It 
is  true  that,  in  the  construction  of  the  bridge 
by  the  Columbia  Street  Bridge  Company,  it 
left  the  roadway  open  through  the  approach 
on  Madison  street  leading  to  plaintiff's 
water-front  buildings;  but  it  is  apparent 
from  what  we  have  said  that  it  was  not  re- 
quired to  do  so,  being  authorized,  in  a  prac- 
tical aense,  to  raise  the  surface  grade  of  the 
street  by  means  of  the  approach.  The  leav- 
ing of  the  roadway  was  but  a  matter  of  ac- 
eommodation,  to  meet  the  convenience  of  the 
property  interests  on  the  river  bank,  subject 
to  be  closed  at  the  behest  of  the  bridge  com- 
pany. The  bridge  committee  succeed^  to  all 
the  powers  and  authority  granted  to  the 
bridge  company  under  the  franchise,  and 
among  others,  the  right  and  authority  to 
close  up  the  roadway  leading  to  the  water 
front,  and  thus  make  the  bridge  approach  a 
wild  structure  throughout  its  entire  width. 
The  fact  that  permission  was  asked  of  the 
city  of  Portland,  and  granted,  upon  the  con- 
dition that  the  commission  restore  the  road- 
way if  not  satisfactory  to  property  owners, 
does  not  alter  the  case.  There  was  no  at- 
tempt by  the  city  to  alter  the  grade  of  the 
street;  nor  could  it,  if  it  had  so  desired,  ac- 
complish such  a  purpose  in  that  manner. 
The  only  purpose  was  to  give  its  consent,  in 
00  far  as  it  had  any  control  in  the  premises, 
to  the  bridge  committee  to  act ;  the  commit-  j 
tee  being,  in  a  substantial  sense,  the  agent 
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of  the  city.  Subsequently,  however,  the  city 
became  the  owner  of  the  bridge  and  fran- 
chise, and,  the  county  having  assumed  the 
operation  thereof,  insists  that  the  roadway 
shall  be  kept  closed ;  so  that  the  bridge  com- 
pany having  been  granted  the  authority  in 
the  first  instance  to  raise  the  surface  grade 
of  the  street  by  means  of  the  solid  approach 
to  the  bridge,  and  the  present  authorities 
having  succeeded  to  the  franchise,  it  follows 
that  they  have  the  right  to  so  maintain  it. 
This  view  of  the  case  is  strengthened  by  rea- 
son of  the  fact  that  the  bridge  company  has 
surrendered  its  franchise  and  right  to  take 
tolls,  so  that,  in  practical  operation,  its  free 
use  has  become  vested  in  the  public;  thus 
disendowing  it  of  the  only  remaining  char- 
acteristic of  a  private  concern,  and  putting 
it  upon  the  broad  basis  of  a  public  highway, 
to  all  intents  and  purposes. 

We  have  not  attempted  to  distinguish  this 
case  as  one  affecting  riparian  rights,  as  the 
rules  and  principles  we  have  applied  are 
alike  applicable,  whether  the  change  of  grade 
is  of  a  street  extending  to  the  water's  edge 
or  otherwise,  and  the  result  will  be  the  same 
in  either  case. 

These  considerations  affirm  the  decree  of 
the  court  heloiD,  and  it  is  so  ordered. 

A  petition  for  rehearing  having  been  filed, 
'Wolverton,  Ch.  J.,  on  September  17,  1900, 
handed  down  the  following  response: 

A  careful  re-examination  of  the  vital  ques- 
tions attending  this  controversy  has  brought 
us  to  the  same  conclusion  expressed  in  the 
former  opinion.  The  pivotal  issue  is  wheth- 
er the  bridge,  with  its  approach  upon  Madi- 
son street,  constitutes  an  additional  servi- 
tude, or  has  perverted  the  street  to  other 
than  legitimate  street  purposes.  If  such  is 
its  effect,  the  plaintiff  presents  a  substantial 
basis  for  a  decree  in  accordance  with  the 
prayer  of  his  complaint;  otherwise  not. 
There  is  but  little,  if  any,  conflict  in  the  law 
which  is  aptly  and  succinctly  stated,  with 
its  proper  limitations  and  distinctions,  in 
Willis  V.  Wi7iona  City,  59  Minn.  27,  26  L.  R. 
A.  142,  60  N.  W.  814.'  In  that  case  the  city, 
under  authority  of  the  state  and  national 
legislatures,  constructed  a  bridge  across  the 
Mississippi  river,  the  approach  of  which  ex- 
tended a  considerable  distance  along  the  cen- 
ter of  one  of  the  streets  of  the  city,  and  past 
the  plaintiff's  property,  and  the  question 
arose  whether  it  constituted  an  additional 
servitude,  in  determining  which  Mr.  Justice 
Mitchell  says:  "The  doctrine  of  the  courts 
everywhere,  both  in  England  and  in  this  coun- 
try (unless  Ohio  and  Kentucky  are  exceptions) 
is  that,  so  long  as  there  is  no  application  of 
the  street  to  purposes  other  than  those  of  a 
highway,  any  establishment  or  change  of 
grade  made  lawfully,  and  not  negligently 
performed,  does  not  impose  an  additional 
servitude  upon  the  street,  and  hence  is  not 
within  the  constitutional  inhibition  against 
taking  private  property  without  compensa- 
tion, and  is  not  the  basis  for  an  action  for 
damages  unless  there  be  an  express  statute  to 
that  effect.  That  this  is  the  rule,  and  that 
the  facts  of  this  case  fall  within  it,  is  too 
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well  established  by  the  decisions  of  this  court 
to  require  the  citation  of  authorities  from 
other  jurisdictions.  Lee  v.  Minneapolis,  22 
Minn.  13;  Alden  v.  Minneapolis,  24  Minn. 
254;  Henderson  v.  Minneapolis,  32  Minn. 
319,  20  N.  W.  322;  Yanish  v.  8t.  Paul,  50 
Minn.  518,  52  N.  W.  926.  See  also  \orthern 
Transp,  Co,  v.  Chicago,  99  U.  S.  635,  25  L. 
ed.  336;  Selden  v.  Jacksonville,  28  Fla.  558, 
14  L.  R.  A.  370,  10  So.  457.  The  New  York 
Elevated  Railway  Ca^es  cited  by  plaintiff 
are  not  authority  in  his  favor,  for  they 
recognize  and  affirm  the  very  doctrine  that 
we  have  laid  down  in  Story  v.  New  York 
Elev.  R.  Co,  90  N.  Y.  122,  43  Am.  Rep.  146, 
but  hold  that  the  construction  and  mainte- 
nance on  the  street  of  an  elevated  railroad 
operated  by  steam,  and  which  was  not  open 
to  the  public  for  purposes  of  travel  and  traf- 
fic, was  a  perversion  of  the  street  from  street 
uses,  and  imposed  upon  it  an  additional  serv- 
itude, which  entitled  abutting  owners  to 
damages.  Neither  docs  Adams  v.  Chicago^ 
B,  d  N.  R.  Co.  39  Minn.  286,  1  L.  R.  A.  493, 
39  N.  W.  629,  aid  the  plaintiff,  for  that  case 
proceeds  upon  the  proposition  that  the  con- 
struction and  maintenance  of  an  ordinary 
commercial  railway  upon  a  street  is  the  in- 
position  of  an  additional  servitude.  Plain- 
tiff also  cites  numerous  cases  as  to  what  con- 
stitutes a  *taking*  of  private  property.  The 
law  of  those  cases  is  unquestioned.  There 
is  no  doubt  that  the  acts  of  the  city  would 
amount  to  a  taking  of  plaintiff's  property, 
so  as  to  entitle  him  to  compensation,  pro- 
vided the  use  made  of  the  street  by  the  city 
imposed  an  additional  servitude  upon  it;  but 
that  is  the  very  question  in  the  case.  Our 
conclusion  is  that  the  construction  and 
maintenance  of  this  bridge  approach  did  not 
impose  any  additional  servitude  upon  the 
street,  but  was*  a  proper  street  use,  and  hence 
con-stitutes  no  basis  for  an  action  in  favor  of 
plaintiff  for  damages."  This  case  affords  a 
complete  answer  to  the  counsel's  contention 
that  there  is  a  "taking"  in  the  present  in- 
stance, within  the  purview  of  the  state  and 
national  Constitutions,  and,  as  the  reason- 
ing of  the  learned  justice  is  so  apt  for  our 
present  purposes,  we  have  taken  the  liberty 
to  quote  at  much  length  from  the  opinion. 
The  doctrine  of  the  New  York  Elevated  Rail- 
iray  Cases  and  of  Adams  v.  Chicago,  B.  d  N. 
R.  Co.  39  Minn.  286,  1  L.  R.  A.  493,  39  N.  W. 
629,  is  not  questioned,  but  it  is  not  applica- 
ble to  this  controversy.  In  those  cases  there 
was  an  additional  servitude  created, — in  the 
former,  by  the  construction  of  the  elevated 
railway;  and,  in  the  latter,  by  an  ordinary 
commercial  railroad  upon  the  streets.  Oth- 
er New  York  cases  present  apt  illustrations 
of  the  distinction  which  obtains  between  the 
legal  effect  of  a  structure  which  constitutes 
an  additional  servitude  and  one  which  is  ef- 
fective merely  in  producing  a  change  in  the 
street  grade.  They  hold  that  the  construc- 
tion of  an  ordinary  railroad  upon  a  street  is 
an  additional  burden  or  servitude,  for  which 
compensation  may  be  recovered,  yet  that  the 
change  of  a  grade  upon  lateral  streets,  made 
necessary  to  effectuate  a  convenient  crossing 
of  the  railroad,  does  not  constitute  a  burden 
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for  which  the  abutter  is  entitled  to  compen- 
sation. Randolph,  £m.  Dom.  §  399:  Ulinc  s. 
New  York  C.  d  H,  R.  R.  Co.  101  N.  Y.  98,  .53 
Am,  Rep.  123,  note,  4  N.  E.  536:  Conklin  v. 
New  York,  L,  d  W.  R.  Co.  102  N.  Y.  107.  6 
N.  E.  663 ;  Raunstein  v.  New  York,  L.  d  W. 
R.  Co.  136  N.  Y.  528,  18  L.  R.  A.  768,  32  N. 
E.  1047.  To  the  same  purpose,  see  al^o 
Robinson  v.  Or  eat  Northern  R.  Co.  48  Minn. 
445,  51  N.  W.  384,  and  Wead  v.  8t.  Johns- 
bury  d  L.  C,  R.  Co.  64  Vt.  52,  24  Atl.  3G1. 
All  these  approve  the  doctrine  that  a  mere 
change  in  a  street  grade,  lawfully  aeooni- 
plishcd,  without  n^ligence  or  carelessn**?* 
on  the  part  of  the  proper  authorities,  d(v> 
not  entitle  the  abutters  to  compensation  for 
any  inconvenience  that  may  be  entailed 
thereby.  It  was  said  in  the  Conklin  Casr, 
Mr.  Justice  Finch  speaking  for  the  court: 
"The  plaintiff's  fee  in  it  to  its  center  line 
was  not  subjected  to  a  new  or  different  use 
involving  a  new  or  added  compensation,  but 
it  remained  unchanged  as  the  public  high- 
way originally  laid  out  in  everything  but 
its  grade.  If  it  became  such  by  dedication, 
compensation  for  the  easement  was  expressly 
waived.  If  taken  by  right  of  eminent  do- 
main, the  compensation  paid  covered  all  the 
damages  sustained,  among  which  were  neces- 
sarily embraced  such  as  might  flow  from  a 
change  of  grade  required  for  the  public  use 
and  convenience.  That  might  be  altered  by 
any  lawful  authority,  and  whatever  of  in- 
jury or  inconvenience  should  result  to  the 
abutting  owner  was  either  waived  by  the 
dedication,  or  paid  for  by  the  original  com- 
pensation, so  that  a  change  of  grade  upon  a 
highway  invades  no  private  right.  The  con- 
trary doctrine  once  held  {Fletcher  v.  Anhttrn 
d  8.R.  Co.  25  Wend.  462)  has  been  effectual- 
ly overruled.  Radcliff  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec.  357 ;  Bellinger  v.  New  York 
C.  R.  Co.  23  N.  Y.  42;  Selden  v.  Delmrart 
d  H.  Canal  Co.  29  N.  Y.  634.  The  appellant 
here  relies  upon  Story  v.  Netc  York  Elrr.  R. 
Co.  90  N.  Y.  122,  43'  Am.  Rep.  146.  That 
case  was  not  intended  to  thus  unsettle  the 
law,  for  it  expressly  excluded  from  its  oper- 
ation injuries  resulting  from  changes  of 
grade."  Nor  do  the  cases  of  PumpeUy  v. 
Green  Bay  d  M.  Canal  Co.  13  Wall.  166,  20 
L.  ed.  557 ;  Eaton  v.  Boston,  C,  d  M.  R.  Co. 
51  N.  H.  504,  12  Am.  Rep.  147,  and  others 
holding  to  the  same  doctrine,  help  the  plain- 
tiff, for  in  those  cases  there  was  a  physical 
invasion  of  the  real  estate  of  the  private  own- 
er by  a  permanent  flooding,  which  was  re- 
garded as  a  taking  within  the  meaning  of  the 
constitutional  inhibition.  These  cases  are 
characterized  by  Mr.  Chief  Justice  Fuller  in 
(?t7>«07i  V.  United  States,  166  U.  S.  269,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  678,  as  contain- 
ing the  "extremest  qualification"  upon  the 
doctrine  which  is  everywhere  established 
except,  perhaps,  in  Ohio  and  Kentucky. 
Willis  V.  Winona  City,  .59  Minn.  27.  26  L 
R.  A.  142,  60  N.  W.  814.  is  in  point  and  au- 
thoritative to  the  purpose  that  the  bridee 
approach  constructed  upon  Madison  street 
does  not  constitute  an  additional  servitude 
thereon.  It  is  also  authority  for  the  other 
proposition   held    to    in    the    first   opinion. 
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namely,  that  the  l^islative  authority  given 
the  bridge  company  to  construct  the  bridge 
and  its  approach,  specifying  that  such  ap- 
proach should  be  put* upon  the  established 
^trrade  of  Front  street,  was  in  itself  an  es- 
tablishment of  the  grade  upon  that  part  of 
the  street  occupied  by  the  approach.  Mr. 
Justice  Mitchell  says:  "The  bridge  is  just 
as  much  a  public  highway  as  is  Main  street,  j 
with  which  it  connects ;  and,  whether  we  con-  j 
>ider  the  approach  as  a  part  of  the  former  ; 
or  of  the  latter,  it  is  merely  a  part  of  the 
highway.  The  city  having,  as  it  was  author- 
ize to  do,  established  a  new  highway  across 
the  Mississippi  river,  it  was  necessary  to 
<-onnect  it,  for  the  purposes  of  travel,  with 
Main  and  the  other  streets  of  the  city.  This 
it  has  done,  in  the  only  way  it  could  have 
lieen  done,  by  what,  in  effect,  amounts  mere- 
ly to  raising  the  grade  of  the  center  of  Main 
street  in  front  of  plaintiff's  lot.  It  can 
make  no  difference  in  principle  whether  this 
w;us  done  by  filling  up  the  street  solidly,  or, 
as  in  this  case,  by  supporting  the  way  on 
Mone  or  iron  columns.  Neither  is  it  im- 
portant that  the  city  raised  the  grade  of  only 
a  part  of  the  streert,  leaving  the  remainder 
at  a  lower  grade."  So,  too,  it  was  held  in 
rolcloutjh  V.  Mihcaukcc,  92  Wis.  182,  65  N. 
W.  1039,  that  the  construction,  under  legis- 


lative authoritv,  of  an  elevated  approach  to 
a  viaduct  which  occupied  the  whole  street, 
constituted  but  a  mere  change  of  the  grade 
thereof  for  the  corresponding  distance,  but 
not  an  additional  servitude  for  which  the 
abutter  was  entitled  to  compensation.  Mr. 
Justice  Pinney  says:  **lt  is  impossible,  we 
think,  to  maintain  that  the  construction  of 
this  approach  to  the  viaduct  is  not  really  a 
mere  change  of  the  grade  of  the  street  for 
the  corresponding  distance,  and  of  which  it 
takes  the  place.  It  is  in  the  nature  of  a 
bridge  which  is  an  extension  of  a  highway 
or  street,  and  the  street  beneath  is  practical- 
ly discontinued."  We  feel  assured  that  our 
former  opinion  is  sound  upon  the  propo- 
sition; but,  if  we  are  mistaken  in  this,  the 
act  of  1898  (Sess.  Laws  1898,  p.  185,  §  231) 
declaring  the  bridge  approach  to  be  the  es- 
tablished grade  of  Madison  street  so  far  as 
occupied  thereby  is  curative  of  the  irregulari- 
ties complained  of,  although  such  act  may 
have  been  adopted  after  the  commencement, 
or  even  decision,  of  the  present  suit  in  the 
court  below.  Pennsylvania  v.  Wheeling  <€ 
B,  Bridge  Co.  18  How.  421,  15  L.  ed.  435,  and 
The  Clinton  Bridge,  10  Wall.  454,  19  L.  ed. 
969. 

For  the  reasons   here   stated,  the   former 
opinion  will  be  adhered  to. 
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(175  Mass.  376.) 

Aa  esflrrATer,  ivlio  take*  •eparate  eon- 
traeta  to  make  dies  from  photographs  and 
print  pamphlets  containing  cuts  from  them, 
has  no  right  to  use  them  In  pamphlets  for  ad- 
▼ertising  his  own  business,  and,  in  case  he 
does  so,  and  the  pamphlets  are  delivered  to 
hit  employer  by  mistake,  he  can  compel  nei- 
ther their  return  nor  payment  for  them. 

(March  2,  1900.) 


REPORT  by  the  Superior  Court  of  Suffolk 
(V)Tmty  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  directed  for 
plaintiff,  of  an  action  brought  to  recover  for 
the  conversion  of  certain  pamphlets  deliv- 
ered to  defendant  by  mistake.     Reversed. 

The  facts  as  found  by  the  trial  court  were 
as  follows: 

The  defendant  is  a  wholesale  granite  and 
monument  dealer,  and  the  plaintiff  is  in  the 
engraving  business.  On  January  8,  1897, 
the  plaintiff  submitted  to  the  defendant  a 
bid  for  making  eighty-seven  cuts  or  dies 
from  the  defendant's  drawings  or  photo- 
graphs of  monuments.     On  January  11th  he 


>'0TK. — Use  of  negative  or  engraved  plates 
fe4ihout  the  consent  of  the  party  who  has 
paid  for  th&same. 

A  photographer  or  engraver,  who  is  employed 
to  make  a  negative  engraving  or  die  for  anoth- 
er, has  no  right  to  print  copies  from  the  same 
for  Ms  personal  use  or  profit.  The  chief  ground 
upon  which  the  cases  holding  this  doctrine  are 
placed  Is  that  of  implied  contract,  although 
«ome  cases  assert  additional  grounds  of  viola- 
tion of  conddence,  right  of  privacy,  and  right 
of  property. 

The  case  of  Lcvfeau  v.  CTlrments,  holding 
that  an  engraver  who  takes  separate  contracts 
to  make  dies  from  photographs  and  print 
pamphlets  containing  cuts  from  them,  has  no 
right  to  ase  them  in  pamphlets  for  advertising 
his  own  bnsiness,  is  based  on  the  ground  that 
St  would  be  a  breach  of  trust  for  blm  td  make 
inch  use  of  the  dies,  and  this  case  is  sustained 
by  the  authorities. 

The  following  cases  deny  the  right  of  the 
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maker  to  use  the  plates  on  the  ground  of  im- 
plied contract :  Pollard  v.  Photographic  Co.  L. 
R.  40  Ch.  Div.  345,  60  L.  T.  N.  S.  418  :  Moore 
V.  Rugg,  44  Minn.  28,  9  L.  R.  A.  58,  40  N.  W. 
141;  Corliss  v.  K.  W.  Walker  Co.  31  L.  R.  A. 
283,  64  Fed.  Rep.  280,  57  Fed.  Rep.  434,  die- 
turn:  Tucker  v.  Priesr^r.  L.  R.  19  Q.  B.  DIv. 
629,  56  L.  J.  Q.  B.  N.  S.  653,  38  Week.  Rep.  93, 
52  J.  P.  213  ;  Murray  v.  Heath,  1  Barn.  &  Ad. 
804. 

The  following  cases  deny  such  right  of  the 
maker  on  the  ground  of  the  other  party's  right 
of  property.  Corliss  v.  B.  W.  Walker  Co.  31  L.*R. 
A.  283.  57  Fed.  Rep.  434,  64  Fed.  Rep.  280, 
dictum:  Press  Pub.  Co.  v.  Falk,  59  Fed.  Rep. 
324,  dictum. 

And  the  following  case  denies  the  right  on  the 
ground  that  it  violates  the  right  of  privacy : 
Prince  Albert  v.  Strange.  2  De  G.  ft  S.  652,  13 
Jur.  507. 

And  the  right  is  also  d«*Aled  in  the  following 
cases  on  the  ground  that  it  is  a  violation  of  con- 
fidence :     Corliss  v.  E.  W.  Walker  Co.  31  L.  B. 
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submitted  another  bid  for  printing  from 
said  cuts  5,000  copies  of  a  certain  pamphlet. 
The  defendant  subsequently  accepted  both 
bids,  the  two  contracts  being  separate.  The 
price  for  printing  was  about  four  cents  a 
copy.  When  the  cuts  were  finished,  proofs 
of  them  were  submitted  to  the  defendant,  who 
approved  them.  The  plaintiff  then  delivered 
the  cuts  to  a  third  party,  with  whom  he  had 
contracted  for  the  printing.  Reordered  print- 
ed eighty  copies  in  excess  of  the  5,000  for  the 
defendant,  intending  at  the  time  of  contract- 
ing to  use  said  dies  for  the  purpose  of  print- 
ing these  extra  copies  for  himself,  and  quot- 
ing a  lower  price  in  order  to  get  these  extra 
copies  for  himself;  but  he  did  not  at  that 
time,  nor  at  any  time  before  the  alleged  con- 
version, inform  the  defendant  of  this  inten- 
tion, nor  secure  permission  from  him  to  use 
said  cuts  for  this  purpose.     He  intended  to 


use  these  sample  copies  for  the  purpose  of 
advertising  his  own  business  (cutting  them 
up  so  that  one  or  two  illustrations  should 
be  used  as  samples),  and  sending  these  sam- 
pies  with  other  advertising  matter  to  mai'ble 
dealers,  wholesale  and  retail,  throughout  thfr 
United  States,  and  also  to  use  tlie  sample 
pamphlets  in  soliciting  trade,  showing  them 
as  samples  of  the  kind  of  work  he  did.  By 
mistake  at  the  bindery  the  whole  5,080  copies 
were  delivered  to  the  defendant;  but  the 
plaintiff  immediately  notified  the  defendant 
of  this  fact,  and  requested  him  to  deliver 
possession  of  the  eighty  copies  to  the  plain- 
tiff's agent.  "  This  the  defendant  refused  to 
do,  but  used  the  eighty  pamphlets  as  he  did 
the  others,  sending  them  out  through  the 
mails  to  retail  marble  dealers  throughout 
the  country.  vSubsequently  he  offered  to 
pay  the  plaintiff  for  the  eighty  copies  at  tiio 


A.  283,  64  Fed.  Rep.  280,  57  Fed.  Rep.  434. 
dictum;  Prince  Albert  v.  Strange,  2  De  G.  &  S. 
652,  13  Jur.  507. 

A  photographer  who  takes  a  negative  likeness 
of  a  lady  to  supply  her  with  copies  for  money 
will  be  restrained  from  selling  or  exhibiting 
copies  thereof  on  the  ground  that  there  is  an 
implied  contract  not  to  use  the  negative  for 
such  purpose,  and  also  on  the  ground  that  such 
sale  or  exhibition  is  a  breach  of  confidence. 
Pollard  V.  Photographic  Co.  L.  R.  40  Ch.  Dlv. 
345,  60  L.  T.  N.  S.  418.  In  this  case  the  de- 
fendant claimed  that  he  did  not  sell  the  photo- 
graph to  a  third  party  until  such  party  had 
told  him  that  the  plaintiff  authorized  him  to 
purchase  it ;  but  this  was  contradicted,  and  the 
case  was  decided  upon  the  defendant's  own  evi- 
dence admitting  that  he  had  made  a  sale  on  an 
inquiry  by  the  purchaser  as  to  the  authority, 
and  he  replied,  **Ycs«  to  personal  friends  of 
Mrs.  Pollard,"  and  there  was  no  evidence  show- 
ing that  the  plaintiff  had  given  permission  to 
the  photographer  to  sell  to  any  person. 

The  court  also  said  in  this  case :  "The  cus- 
tomer who  sits  for  the  negative  thus  puts  the 
power  of  reproducing  the  object  in  the  hands 
of  the  photographer ;  and  in  my  opinion  the 
photographer  who  uses  the  negative  to  produce 
other  copies  for  his  own  use,  without  author- 
ity, is  abusing  the  power  confidentially  placed 
in  his  hands  merely  for  the  purpose  of  supply- 
ing the  customer ;  and  further,  I  hold  that  the 
bargain  between  the  customer  and  the  pho- 
tographer includes,  by  implication,  an  agreement 
that  the  prints  taken  from  the  negative  are  to 
be  appropriated  to  the  use  of  the  customer 
only." 

This  case  also  holds  that  the  photographer 
has  no  property  rights  in  the  negative,  under 
act  of  25  &  26  Vict.  chap.  68,  i  1,  providing 
that  when  the  negative  of  any  photograph  Is 
made  for  another  person  for  a  valuable  consid- 
eration, the  person  making  the  same  shall  not 
retain  the  copyright  unless  it  is  expressly  re- 
served to  him  by  agreement  In  writing,  signed 
by  the  person  on  whose  behalf  the  same  is  so 
made;  but  the  copyright  shall  belong  to  the 
person  for  or  on  whose  behalf  the  same  shall 
have  been  made  or  executed. 

A  photographer  employed  and  paid  to  make 
and  furnish  a  party  with  a  certain  number  of 
photographs  of  herself  has  no  right  to  print 
and  dispose  of  any  other  copies  except  such  as 
may  be  ordered  without  the  consent  of  the  par- 
ty so  employing  the  photographer.  This  is  on 
the  ground  that  the  contract  between  the  sub- 
ject and  the  photographer  by  implication  is  a 
contract  that  the  negative  shall  not  be  used 
60  L.  R.  A. 


for  any  other  person.     Moore  v.  Ru£^,  44  Minn. 
28,  0  L.  R.  A.  58.  46  N.  W.  141. 

In  Corliss  v.  E.  W.  Walker  Co.  31  L.  R.  A. 
283,  64  Fed.  Rep.  280.  57  Fed.  Rep.  434,  it  was 
said  that  when  a  person  engages  a  photographer 
to  take  his  picture,  agreeing  to  pay  so  much 
for  the  copies  which  he  desires,  the  transaction 
assumes  the  form  of  a  contract,  and  It  is  a 
breach  of  contract,  as  well  as  a  violation  of 
confidence,  for  the  photographer  to  make  addi- 
tional copies  from  the  negative.  The  negative 
may  belong  to  the  photographer,  but  the  right 
to  print  additional  copies  is  the  right  of  the 
customer.  In  this  case  the  court  said :  "Indt»- 
pendenily  of  the  question  of  contract,  I  believe 
the  law  to  be  that  a  private  individual  has  a 
right  to  be  protected  In  the  representation  of 
his  portnUt  in  any  form ;  that  this  is  a  proper- 
ty, as  well  as  a  personal,  right :  and  that  It  be- 
longs to  the  same  class  of  rights  which  for- 
bids the  reproduction  of  a  private  manuscript 
or  painting,  or  the  publication  of  private  let- 
ters, or  of  oral  lectures  delivered  by  a  teacher 
to  his  class,  or  the  revelation  of  the  contents  of 
a  merchant's  book  by  a  clerk." 

In  Press  Pub.  Co.  v.  Falk,  59  Fed.  Rep,  324. 
it  was  said :     "When  a  person  has  a  negative- 
taken  and  photographs  made,  for  pay,  in   the- 
usual  course,  the  work  is  done  for  the  person 
so  procuring  it  to  be  done,  and  the  negative, 
so  far  as  It  is  a  picture,  or  capable  of  produc-. 
ing   pictures,   of   that   person,   and  all   photo- 
graphs so  made  from  it,  belong  to  that  penon  : 
and  neither  the  artist  nor  anyone  else  has  any 
right  to  make  pictures  from  the  negative,   or 
to  copy  the  photographs,  if  not  otherwise  pub- 
lished for  anyone  else  ;"  citing  Pollard  v.  Photo- 
graphic Co.  L.  R.  40  Ch.  Dlv.  345,  60  L.  T.  N. 
S.  418 ;  Moore  v.  Rugg,  44  Minn.  28,  9  L.  R.  A. 
58,  46  N.  W.  141. 

Where  the  plaintiffs  were  the  unregistered 
owners  of  the  copyright  in  a  picture,  and  em- 
ployed the  defendant  to  make  a  certain  number 
of  copies  for  them,  and  he  made  a  number  of 
other  copies  for  himself  and  offered  them  for 
sale  at  a  lower  price,  and  the  plaintiffs  subse- 
quently registered  their  copyright  and  brought 
an  action  against  the  defendant  for  an  Injunc- 
tion and  damages,  it  was  held,  independently 
of  the  copyright  acts,  that  the  plaintiffs  were- 
entitled  to  an  injunction  and  damages  for 
breach  of  contract.  Tuck  v.  Priester,  L.  R.  11> 
Q.  B.  Dlv.  629,  56  L.  J.  Q.  B.  N.  S.  553,  30 
Week.  Rep.  93,  52  J.  P.  213.  In  this  ca.^^o- 
LIndleJ',  L.  J.,  said:  "I  will  deal  first  with 
the  injunction,  which  stands,  or  may  stand,  on- 
a  totally  different  footing  from  either  the  pen- 
alties or  the  damages.     It  appears  to  me  that 
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same  rate  at  which  he  paid  for  the  5.000,  and 
before  this  suit  was  brought  the  defendant's 
attorney  tendered  the  plaintiflT's  attorney 
$5  in  cash  as  payment  for  said  eighty  copies. 
This  tender  wa^  refused. 

Messrs.  S.  Ii.  Powers,  E.  K.  Hall,  and 
M,  B.  JToneo,  for  defendant: 

Title  to  the  cuts  or  dies  passed  to  the  de- 
fendant upon  his  approval  of  the  proofs 
made  from  the  finished  dies. 

Merchants'  Nat.  Bank  v.  Bangs,  102  Mass. 
291;  Hatch  v.  Standard  Oil  Co,  100  U.  S. 
124.  25  L.  ed.  554. 

The  plaintiff  retained  possession  of  the  dies 
for  the  specific  purpose  of  printing  under  the 
terms  of  the  contract  between  him  and  the 
defendant. 

The  contract  included  by  implication  an 
agreement  that  all  prints  taken  from  the 
dies  or  cuts  were  to  be  appropriated  to  the 
use  of  the  defendant  alone. 


Tuck  V.  Pvienter,  L.  R.  19  Q.  B.  Div.  620; 
Pollard  V.  Photographic  Co.  L.  R.  40  Ch. 
Div.  345:  Corliss  v.  K.  \\\  Walka-  Co.  31  L. 
K.  A.  283,  04  Fed.  Rep.  280,  57  Fed.  Rep. 
43  i;  Moore  v.  liugg,  44  Minn.  28,  i)  L.  R.  A. 
58,  40  N.  W.  141. 

J3y  reason  of  Uie  plain tift^s  breach  of  this 
contract  be  failed  to  acquire  such  rij^ht  or 
title  to  the  extra  copies  as  will  permit  him 
to  maintain  this  action. 

Prince  Albert  v.  Strange,  2  DeG.  &  S.  652. 

Mr.  G.  W.  Anderson,  for  plaintitT: 

The  eighty  pamphlets  converted  by  the 
defendant  were  the  property  of  the  plaintiff, 
and  he  was  entitled  to  the  possession  there- 
of. 

Stickncy  v.  Allen,  10  Gray,  352;  Green 
V.  Bos/on  d-  L.  R,  Co,  128  Mass.  221.  35  Am. 
Rep.  370;  Beale  v.  Boston,  166  Mass.  56,  43 
N.  E.  1029. 


The  relation  between  the  plaintiffs  and  the  de- 
fendant was  such  that,  whether  the  plaintiffs 
bad  tiny  copyright  or  not,  the  defeDdant  has 
done  that  which  renders  him  liable  to  an  injunc- 
tion. He  was  employed  by  the  plaintiffs  to 
make  a  certain  number  of  copies  of  the  picture, 
and  that  employment  carried  with  it  the  neces- 
wtLTj  implication  that  the  defendant  was  not  to 
make  more  copies  for  himself,  or  to  sell  the 
additional  copies  in  this  country  in  competition 
with  his  employer.  Such  conduct  on  his  part 
is  a  gross  breach  of  contract  and  a  gross  breach 
of  faith,  and,  in  my  judgment,  clearly  entitles 
the  plaintiffs  to  an  injunction,  whether  they 
have  a  copyright  In  the  picture  or  not." 

In  Murray  v.  Heath,  1  Barn.  &  Ad.  804,  the 
owner  of  some  drawings  employed  the  defend- 
ant to  engrave  plates  from  them,  and  the  de- 
fendant, having  done  so,  struck  off  some  im- 
pressions from  the  plates  before  handing  them 
over,  which  impressions  his  assignees  sold  after 
his  bankruptcy.  An  action  was  brought  by  the 
owner  of  the  drawings,  founded  on  the  copy- 
right acts,  and  also  in  trover  for  the  prints  so 
Btmck.  The  action  failed  on  both  these  heads, 
bat  Lord  Tenterden  said  in  the  course  of  his 
judgment:  "The  engraver  having  contracted 
to  engrave  the  plate,  and  to  appropriate  the 
prints  taken  from  it  to  the  nse  of  another,  an 
action  at  common  law  would  lie  against  him  for 
the  breach  of  that  contract.  .  .  .  As  to  the 
eoant  in  trover,  that  cannot  be  maintained  un- 
ices the  prints  therein  mentioned  were  the 
property  of  the  plaintiff.  But  they  were  the 
property  of  Heath,  who  caused  them  to  be  taken 
from  bis  own  engraving,  though  he  may  be  lia- 
ble to  an  action  for  his  breach  of  contract  in  not 
delivering  all  the  prints  so  taken."  This  was 
an  the  ground  that  the  contract  is  implied  from 
the  nature  of  the  employment. 

Where  a  workman  intrusted  with  copper- 
plates for  the  purpose  of  taking  impressions 
for  the  plaintiff  of  etchings  made  by  the  latter, 
And  not  intended  for  publication,  took  impres- 
sions for  himself,  in  violation  of  the  trust,  and 
sold  the  impressions  to  the  defendant,  who  pub- 
lished a  catalogue  of  them,  accompanied  by  re- 
marks of  his  own,  it  was  held  that  the  plaintiff 
was  entitled  at  the  hearing  to  a  perpetual  in- 
jnnction  to  restrain  the  publication  of  the  cata- 
io^oe,  and  to  a  decree  ordering  the  impressions 
:o  he  destroyed;  and  that  the  defendant  was 
not  entitled  to  a  preliminary  trial  of  his  title 
at  law.  Upon  a  previous  interlocutory  appli- 
cation for  an  injunction,  the  evidence  only 
made  out  a  case  of  suspicion  that  a  breach  of 
ronDdeoce  had  been  committed.  On  the  defend- 
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ant  putting  in  his  answer,  denying  notice  of 
any  such  breach  of  confidence,  but  not  fully  or 
satisfactorily  accounting  for  his  possession  of 
the  etchings,  and  moving  to  dissolve  the  Injunc- 
tion, it  was  held  that  there  was  sufficient 
ground  for  suspicion  that  there  were  equitable, 
as  well  as  legal,  grounds  for  interference,  to 
make  it  right  to  continue  the  injunction  to  the 
hearing  (on  proper  undertakings),  without  put- 
ting the  plaintiff  to  establish  a  title  at  law. 
Prince  Albert  v.  Strange,  2  De  6.  &  S.  652,  13 
Jur  507.  And  see  1  Macn.  &  G.  25,  1  Hall  & 
T.  1,  18  L.  J.  Ch.  N.  S.  120,  13  Jur.  109.  In 
this  case  It  was  said  it  appears  "that,  Isdepend- 
ently  of  the  breach  of  trust,  the  legal  right  of 
the  plaintiff  to  preserve  the  privacy  of  his  un- 
published works  was  so  clearly  infringed  by  the 
publication  of  the  catalogue  as  to  entitle  him 
to  have  it  protected  by  injunction,  without  ob- 
taining the  decision  of  a  court  of  law  in  its 
favor ;  and  that  the  distribution  of  a  few  copies 
of  the  etchings  to  private  friends  did  not  pre- 
judice this  right." 

In  Boyd  v.  Dagenaia,  Rap.  Jud.  (Quebec)  11 
C.  S.  66,  it  was  held  that  there  was  no  misjoin- 
der of  causes  of  action  where  two  of  three  per- 
sons brought  an  action  of  damages  against  a 
photographer  for  printing  and  exposing  in  his 
window  a  photograph  of  the  three,  the  plain- 
tiffs having  paid  for  and  received  all  the  copies 
that  they  ordered.  In  this  case  the  damages  al- 
leged were  that  the  act  of  the  defendant  was 
insulting  and  injurious,  and  certain  reasons^ 
were  alleged  why  the  photographs  were  not  in- 
tended for  public  exhibition.  It  was  also 
claimed  that  this  act  was  injurious  to  charac- 
ter, reputation,  sensibility,  and  feeling. 

But  In  an  action  by  a  widow  against  a  pho- 
tographer for  selling  copies  of  photographs  of  her 
deceased  husband,  it  was  held  that  if  the  nega- 
tive originally  belonged  to  her  husband,  or  If, 
under  his  contract  with  the  defendant,  the  lat- 
ter owned  It  absolutely  or  conditionally,  she 
could  not  recover  where  she  did  not  allege  and 
show  how  she  derived  her  title.  Marsh  v. 
Shackford,  67  N.  H.  96.  86  Atl.  607.  In  this 
case  the  court  said :  "It  is  not  advisable  to  en- 
ter upon  an  examination  of  such  a  question  as 
the  right  of  a  customer  to  prevent  the  taking 
and  circulation  of  photographs  of  himself  with- 
out his  consent,  or  the  right  of  his  family  after 
his  death,  in  an  action  at  law,  in  which  the 
declaration  states  no  special  damage  or  cause  of 
action  with  the  distinctness  required  by  the 
rules  of  pleading." 

It  is  clear  that  the  question  considered   in 
this  note  Is  in  the  main  a  question  of  implied 
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Barker^  J.,  delivered  the  opinion  of  the 
<;ourt: 

Upon  the  faetH  stated  in  the  record,  there 
sliould  have  been  judgment  for  the  defendant. 
The  contract  for  making  the  dies  and  the 
<?ontract  for  manufacturing  6,000  folders  by 
printing  impression  from  the  dies  were  sepa- 
rate. The  fact  that  the  dies  never  had  been 
in  the  actual  possession  of  the  defendant  is 
immaterial  to  the  present  question.  They 
were  representations  of  the  defendant's  own 
monuments,  made  from  drawings  or  photo- 
graphs furnished  by  himself.  The  plaintiff 
had  no  right  to  use  the  dies  to  have  impres- 
sions of  them  printed  for  his  own  use,  and 
his  use  of  them  in  having  eighty  extra  copies 
of  the  folder  struck  off  for  himself,  for  the 
purpose  of  advertising  his  own  business  of 
making  dies,  was  a  breach  of  trust  towards 
the  defendant  which  would  have  entitled  the 
latter  to  have,  at  lea«t  if  the  matter  were  of 
sufficient  consequence,  an  injunction  to  re- 
strain the  plaintiff  from  using  the  folders 
thus  wrongfully  obtained,  and  to  a  decree  or- 
dering them  to  be  destroyed.  M orison  v. 
Moatf  9  Hare,  241 ;  Prince  Albert  v.  Strange, 
2  De  G.  &  S.  (352,  1  Macn.  &  G.  25 ;  Tuck  v. 
Priestcr,  L.  R.  19  Q.  B.  Div.  629;  Pollard  v. 


Photographic  Co.  L.  U.  40  Ch.  Div.  345.  As- 
suming, without  so  deciding,  that  title  to 
eighty  of  the  folders,  as  between  the  print/cr 
and  the  plaintill',  passed  to  the  plaintiff  be- 
fore or  at  the  time  when  the  5,080  folders 
were  delivered  to  the  defendant,  he  still  can- 
not recover  in  this  action,  because,  by  his 
own  fraudulent  act  in  procuring  thoni  to  be 
made  for  his  own  use,  in  breach  of  the  trust 
reposed  in  him  by  the  defendant  to  make  no 
such  use  of  the  dies,  the  plaintiff  has  caused 
the  eighty  folders  to  be  so  mixed  and  con- 
fused with  the  defendant's  goods  that  they 
cannot  be  distinguished,  and  the  plaintilf 
cannot  require  the  defendant  to  separate  the 
eighty  folders  from  his  own,  or  to  pay  the 
plaintifl'  for  their  value.  They  were  not 
earmarked,  and  there  was  no  way  to  distin- 
guish them,  and  the  confusion  of  them 
with  the  other  5,000  was  due  to  the  plaintiff's 
attempt  to  defraud  the  defendant.  Ryder 
v.  Hathmcay.  21  Pick.  298,  304.  See  Will- 
ard  v.  Rice,  11  Met.  493,  45  Am.  Dec.  226; 
Smith  V.  Sanhornj  6  Gray,  134;  Stearns  v. 
Herrick,  132  Mass.  114;  Moors  v.  Reading, 
167  Mass.  322,  326,  45  N.  E.  760. 

Judgment  to  he  entered  for  the  defendant 
notwithstanding  the  verdict. 


contract  or  trust.  There  are  some  cases,  how- 
ever, very  similar  in  other  respects,  which  do 
not  involve  any  contract  or  trust  relation,  but 
which  may  be  mentioned  here  as  bearing  in 
some  degree  upon  the  property  rights  Involved 
In  this  class  of  cases.  They  may  be  briefly  no- 
ticed as  follows : 

At  common  law,  the  owner  of  a  picture  has 
a  right  before  publication  to  prevent  any  copy 
being  made  of  it.  Where  a  picture  is,  with  the 
consent  of  the  owner,  exhibited  for  the  purpose 
of  obtaining  subscribers  for  an  engraving  to  be 
made  from  the  picture,  and  with  the  intima- 
tion that  it  must  not  be  copied,  the  court  of 
chancery  may  restrain  the  publication  of  copies 
of  such  picture,  made  by  a  person  whose  knowl- 
edge of  the  picture  is  acquired  from  such  ex- 
hibition. Turner  v.  Robinson,  10  Ir.  Ch.  Rep. 
510,  Affirming  10  Ir.  Ch.  Rep,  121. 

At  the  Invitation  of  the  plaintiff,  a  photog- 
rapher, an  actress  gave  him  a  sitting  for  her 
photograph.  He  made  no  charge,  and  In  re- 
turn for  the  sitting  gave  her  a  number  of  com- 
plimentary copies.  He  neither  received  nor  ex- 
pected payment,  but  reproduced  and  multi- 
plied copies  which  he  sold.  Held,  that  the 
plaintiff  had  a  copyright  in  the  photograph  as 
author,  and  that  the  mere  permission  of  the 
sitter  to  take  it  did  not  constitute  it  a  photo- 
graph "executed  for  on  behalf  of  any  other  per- 
son for  a  good  or  valuable  consideration"  with- 
in the  proviso  of  §  1  of  the  copyright  act  of 
3862.  Ellis  V.  Marshall,  64  L.  J.  Q.  B.  N.  S. 
757. 

In  Melville  v.  Mirror  of  Life  Co.  [1895]  2 
Oh.  531,  65  L.  J.  Ch.  N.  S.  41,  73  L.  T.  N.  S. 
334,  where  the  question  Involved  was  as  to  the 
title  of  a  copyright,  under  act  of  1862,  25  &  26 
Vict.  chap.  68,  $  1,  providing  that  when  any 
negative  of  a  photograph  shall  be  made  for  any 
other  person  for  a  good  or  valuable  considera- 
tion, the  person  so  selling  or  disposing  of,  or 
making  or  executing,  the  same  shall  not  retain 
the  copyright,  unless  the  same  be  reserved  In 
writing,  and  the  photographer  made  a  specialty 
of  selling  photographs  of  sporting  celebrities, 
it  was  said:  "It  was  a  photograph  of  Cross- 
land,  but  it  is  not  pretended  that  he  was  to  have 
the  negative  or  any  right  of  property  In  it.  It  ' 
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seems  to  me  that  a  man  cannot  be  said  to 
make  a  photograph  for  or  on  behalf  of  another 
when  that  other  is  not  entitled  to  have  the  nega- 
tive of  the  photograph  when  made." 

In  Snow  V.  Laird,  30  C.  C.  A.  311,  98  Fed. 
Rep.  813,  the  plaintiff  had  a  photograph  of  a 
Javanese  bride  and  groom  that  was  not  copy- 
righted, and  the  defendant  bought  one  of  the 
copies,  and  subsequently  plaintiff  caused  the 
negative  to  be  slightly  altered  by  putting  a  cane 
in  the  groom's  hand  in  addition  to  an  umbrella 
and  marked  "copyrighted."  The  defendant  sent 
the  photograph  to  a  lithographer  to  have  a  half- 
tone plate  made,  and  the  lithographer  used  the 
one  made  for  plaintiff,  erasing  the  word  "copy- 
righted.'' In  an  action  by  plaintiff  for  an  in- 
fringement of  copyright,  no  question  seems  to 
have  been  made  In  the  case  as  to  the  abuse  of 
property  right  in  the  half-tone,  and  the  action 
was  simply  for  an  infringement  of  a  copyright, 
and  this  failed  because  the  photograph  had  been 
on  public  sale  before  copyrighted. 

In  Dlelman  v.  White,  102  Fed.  Rep.  892.  It 
was  said :     "In  general,  when  an  artist  Is  coin- 
missioned  to  execute  a  work  of  art  not  In  exist- 
ence at  the  time  the  commission  is  given,  the 
burden  of  proving  that  he  retains  a  copyright 
In  the  work  of  art  executed,  sold,  and  deliverer! 
under  the  commission  rests  heavily  upon  the 
artist  himself.     If  a  patron  gives  a  commission 
to  an  artist,  there  appears  to  me  a  very  strong 
Implication  that  the  work  of  art  commissioned 
is  to  belong  unreservedly  and  without  limlla- 
tlon  to  the  patron.     It  Is  not  necessary  to  de- 
cide if  the  artist  retains  the  right  to  make  for 
another    a    replication.     Reproduction    by    the 
artist  may  be  a  question  of  artistic  ethics  rath- 
er than  of  law ;  but  that  the  patron  has  a  right 
to  make  and  permit,  to  any  extent,  reprodno- 
tlous  of  the  work  of  art  sold  to  him,  appears 
to  me  plain,  unless  the  contrary  Is  plainly  set 
out  in  the  contract.     .     .     .     While,  however, 
an  accepted  commission  to  paint  a  picture  ordi- 
narily Imports  an  unrestricted  right  of  repro- 
duction in  the  patron,  it  Is  doubtless  possible, 
by  apt  expressions  in  the  contract,  for  the  artist 
to  retain  the  copyright  for  himself.*' 

It  should  be  noticed  that  this  note  Is  not  in- 
tended to  Include  the  subjects  of  copyright  or 
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tiadema^  or  the  common-law  right  of  mann* 
teripL 

Prior  to  the  copyright  law  of  1866,  which 
jKotected  photographSt  It  was  held  that  an  ac- 
tion for  damages  would  not  lie  for  pirating  cer- 
ttfn  alleged  ''prints  and  engraTinga"  where  the 
defendants  purchased  a  photographic  picture 
tnd  made  negatives  from  the  same,  and  sold 
the  prints  in  the  market.  Wood  v.  Abbott,  5 
Blatchf.  325,  Fed.  Cas.  No.  17,938.  In  this 
case  the  action  seems  to  have  been  based  sole- 
ly apon  the  claim  that  they  were  protected  by 
tlie  copyright  act  of  1831,  and  no  claim  ap- 
pears to  have  been  made  for  a  right  of  property 
outside  <^  the  law  of  copyright. 

Where  the  plaintiff  loaned  some  photograph 
portraits  to  the  proprietor  of  a  newspaper  for 
the  purpose  of  being  engraved  and  published  in 
that  newspaper,  ajid  the  trustee  of  the  proprie- 
tor sold  the  newspaper  with  about  ninety  en- 
rraved  portraits  t>elonglng  to  plalntiflT,  and  the 
defendant  bought  those  portraits  and  made  new 
oegatives  and  published  and  sold  copies,  It  was 
held  that  the  plaintiff  was  entitled  to  an  injunc- 
lioa  and  nominal  damages,  and  also  to  recover 
the  original  photographs  under  a  count  In 
detinue.  Mayall  v.  Higbey,  1  Hurlst.  &  C.  148, 
10  Week.  Eep.  631,  31  L.  J.  Exch.  N.  8.  329,  8 
Jnr.  X    S.  622. 

In  Parton  v.  Prarilg,  3  Cliff.  637,  Fed.  Cas. 
No.  10,784,  it  was  said  that  If  the  sale  and  de- 
iivery  of  a  picture  by  the  artist  is  absolute  and 
unconditional,  the  whole  proi>erty  passes  to  the 


purchaser,  including  the  right  of  publication, 
unless  it  is  protected  by  copyright. 

Where  two  maps  owned  by  two  real-e«tate 
brokers  were  supposed  to  be  the  only  ones  re- 
maining after  the  Chicago  fire,  and  they  sold 
one  of  the  maps  to  the  city  of  Chicago  for  pub- 
lic use  without  restriction,  it  was  held  that  any 
person  could  make  a  copy  of  the  same.  Bees  v. 
Peltzer.  75  III.  475.  It  was  further  held  that, 
as  oue  of  the  vendors  was  a  member  of  the  city 
coaneil  which  bought  the  map  for  $5,000,  he 
was  estopped  from  setting  op  any  alleged  re- 
strictions. 

There  are  other  cases  Involylng  questions  of 
the  right  of  a  person  to  prevent  the  publication, 
withoutvhis  consent,  of  his  photograph.  These 
have  been  considered  In  a  note  to  Corliss  v. 
Walker  (C.  C.  D.  Mass.)  31  L.  R.  A.  283,  on  the 
Law  of  Privacy.  Kindred  questions  are  in- 
volved In  the  case  of  Atkinson  v.  Doberty  &  Co. 
(Mich.)  46  L.  R.  A.  219,  80  N.  W.  286,  but 
those  questions,  so  far  as  they  involve  the  right 
to  publish  the  portrait  of  another  when  there 
is  no  question  of  contract  or  trust  ihvolved,  are 
not  here  considered. 

It  will  be  seen  from  a  consideration  of  all  the 
oases  above  mentioned  that  the  courts  quite 
generally  sustain  the  doctrine  of  Lbvybau  v. 
Clements,  and  deny  the  right  of  a  photogra- 
pher or  engraver  to  use  negatives,  dies,  or  cuts 
which  he  has  been  employed  to  make  for  an- 
other, except  in  the  execution  of  his  contract, 
or  foi;  the  benefit  of  the  person  for  whom  he 
made  them.  j,  t. 
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1<  A  Bteve  aarreementy  "nrithont  consid- 
eratioia,  to  accept  a  less  sum  than  the  debt- 
or owes,  in  full  satisfaction  of  the  debt,  is  a 
fitt<fifm  pactum,  and  cannot  be  enforced. 

2.  Am  Airreeteeut  by  a  creditor  to 
■bate  Si  portion  of  bla  debt  payable  in 
Instalments  and  secured  by  collateral,  which 
Is  not  to  be  sold  until  after  the  maturity  of 
the  last  Instalment,  In  consideration  of  its 
immediate  payment,  is  valid,  and  may  be 
specifically  enforced  by  a  court  of  equity. 

^  Mere  atuppreaalon  by  a  debtor  of  tbe 
fact  that  netrotlatlona  are  pendtns: 
for  a  sale  of  tbe  plant  of  a  corpora- 
tion, shares  of  stock  In  which  he  has  pledged 
aa  collateral  security  for  his  debt,  and  that 
such  sale  will  more  than  double  the  value  of 
the  stock,  is  not  a  fraudulent  concealment 
which  will  invalidate  an  agreement  by  the 
creditor  to  release  the  collateral  and  abate 
t  portion  of  the  debt  In  consideration  of  Its 
immediate  payment  some  months  before  ma- 
turity, since  the  debtor  occupies  no  fiduciary 
relation,  and  is  under  no  obligation  to  speak. 

4.  An  averment  In  an  action  for  ape- 
elflc  performance  of  a  contract  to 
abate  a  portion  of  a  debt  and  release 


collateral  held  as  security,  that  plaintiffs 
"now  tender  themselves  ready,  willing,  and 
able  to  pay"  the  defendant  the  amount  due, 
"or  bring  the  same  into  court  to  be  paid  to" 
defendant  upon  a  transfer  of  the  collateral,  is 
suflScient,  since  the  technical  rules  governing 
pleas  of  tender  in  actions  at  law  are  inapplic- 
able in  equity. 

(Pearcc,  J.,  di««ent«.) 
(April  20,  1900.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court,  No.  2,  of  Baltimore 
City  in  favor  of  plaintifTs  in  a  suit  brought 
to  compel  specific  performance  of  a  contract 
to  settle  a  claim  which  defendants  had 
against  plaintiff  Dunan.      Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Georse  Wbitelook  and  Frank 
G.  Turner,  for  appellants:  « 

The  understanding  or  agreement  reached 
in  New  York  city  on  December  3,  1898,  did 
not  constitute  a  contract  enforceable  in 
equity:  First,  because  there  was  nO  suffi- 
cient consideration  for  the  forgiveness  of  the 
sum  of  $2,000;  and,  secondly,  because  even 
if  the  court  finds  a  suflficient  consideration 
for  the  agreement,  the  latter  is  voidable,  at 
the  option  of  the  appellants,  for  the  fraud 
or  deception  eeftablisbed  by  the  evidence. 

The  payment  of  a  smaller  sum  in  satisfac- 


Note. — As  to  silence  or  failure  to  state  facts 
as  constituting  fraud,  see  Jackson  v.  Combs  (D. 
C.)  1  L.  R.  A.  742,  and  note;  notes  to  Da  we  v. 
Morris  (Mass.)  4  L.  R.  A.  158;  Tappan  v.  Al- 
60  L.  R.  A.  26 


bany  Brewing  Co.  (Cal.)  6  L.  R.  A.  428;  Am- 
herst College  V.  Rltch  (N.  Y.)  87  L.  R.  A.  806 : 
Rose  V.  Barclay  (Pa.)  46  L.  R.  A.  392 ;  and 
Stackpole  v.  Hancock  (Fla.)  46  L.  R.  A.  814. 
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tion  of  a  larger  is  not  a  good  discharge  of 
the  debt,  although  the  creditor  agrees  to  ac- 
cept it  as  such. 

Qeiaer  v.  Kershner,  4  Gill  &  J.  305,  23  Am. 
Dec.  566;  Rohr  v.  Anderson,  51  Md.  205. 

The  mere  agreement  to  accept  the  lesser 
sum  is  nudum  pactum, 

Geiser  v.  Kershner,  4  Gill  &  J.  305,  23  Am. 
Rep.  566;  Heathcote  v.  Crookshanks,  2  T.  R. 
24. 

But  the  actual  payment  of  a  less  sum  be- 
fore the  whole  is  due,  or  any  collateral  con- 
sideration, creates  a  sufficient  consideration 
for  the  forgiveness  of  the  balance. 

An  accord  must  be  actually  performed  to 
discharge  a  contract. 

1  Am.  &  £ng.  Enc.  Law,  pp.  240,  242; 
Noe  V.  Christie,  51  N.  Y.  273;  Keen  v. 
Vaughan,  48  Pa.  479;  Haines  v.  Haines,  4 
Md.  Ch.  136;  Oeiger  v.  Green,  4  Gill, 
472;  Tyson  v.  Watts,  1  Md.  Ch.  13;  O'Brien 
V.  Penz,  48  Md.  562;  Miller,  Eq.  H  687 ;  Bisp- 
ham,  Eq.  11  373;  Adams,  Eq.  tl  78. 

In  procuring  an  agreement  the  conceal- 
ment of  an  important  fact  which,  if  commu- 
nicated, would  have  prevented  the  consum- 
mation of  the  agreement,  constitutes  such 
fraud  or  unfair  dealing  as  entitles  the  in- 
jured party  to  promptly  rescind  the  contract. 

Ellard  v.  Linndaff,  1  Ball  &  B.  250 :  Pom. 
Eq.  Jur.  f  905,  2d  ed.  901,  902,  956;  Tate  v. 
Williamson,  L.  R.  2  Ch.  59;  Bench  v.  Shel- 
don, 14  Barb.  66;  1  Am.  &  Eng.  Enc.  Law, 
p.  428;  Stafford  v.  Bacon,  1  Hill,  535,  37 
Am.  Dec.  366;  Broton  v.  Montgomery,  20  N. 
Y.  287,  75  Am.  Dec  404 ;  2  Kent,  Com.  482, 
483. 

In  equity  many  transactions  are  presumed 
or  inferred  to  be  fraudulent  from  attending 
circumstances,  the  relations  of  the  parties,  or 
the  subject-matter  of  the  contract,  which  are 
not  fraudulent  at  law,  where  the  rule  is  that 
fraud  has  to  be  proved. 

Bispham,  Eq.  K  201,  5th  ed.  IfH  205-217; 
Miller,  Eq.  If  682;  Gurley  v.  Hiteshue,  5 
Gill,  223. 

It  was  incumbent  upon  Dunan  to  disclose 
to  Wagener  the  circumstances  which  had  af- 
fected the  value  of  the  Rasin  company's 
stock  held  by  the  Chicora  company. 

Tate  V.  Williamson,  L.  R.  2  Ch.  64. 

Accord  and  satisfaction  are  void  for  sup- 
pression of  any  material  statement. 

1  Am.  &  Eng.  Enc.  Law,  p.  428;  Stafford 
▼.  Bacon,  1  Hill,  535,  37  Am.  Dec.  366;  Dol- 
sen  V.  Arnold,  10  How.  Pr.  628. 

In  a  composition  with  creditors,  any  de- 
parture from  good  faith  in  the  slightest  de- 
gree avoids  the  transaction,  the  strictest 
good  faith  being  required. 

6  Am.  k  Eng.  Enc  Law,  2d  ed.  p.  392. 

Any  misrepresentation  or  suppression  will 
be  frauds  such  as  false  statements  as  to  the 
amount  of  property,  debts,  etc. 

Hefter  v.  Cahn,  73  111.  296;  Seving  r.  Gale, 
28  Ind.  486. 

The  test  is  whether  the  party  would  have 
entered  into  the  contract  if  the  representa- 
tion had  not  been  made,  or  if  there  had  not 
been  this  concealment. 

Bispham,  Eq.  4th  ed.  f  216;  Pulaford  T. 
60  L.  R.  A. 


Richards,  17  Beav.  87 ;  George  v.  Taylor,  5& 
Tex.  102. 

The  perpetrator  of  a  fraud  is  liable  to 
one  who  has  been  induced  to  enter  into  a 
contract  in  the  belief  that  the  representa- 
tions by  acts  of  suppression  are  true. 

Lahbe  v.  Corbett,  69  Tex.  503,  6  S.  W.  808. 

The  plea  of  tender  without  profert  in  curia 
is  bad. 

i:>opcr  V.  Jones,  56  Md.  511 ;  Pom.  Eq.  Jur. 
ff  1407;  Bamberger  v.  Johnson,  86  Md.  41,  37 
Atl.  900. 

The  interposition  of  a  court  of  equity  in 
granting  relief  by  the  enforcement  of  any 
contract  is  not  a  matter  ex  debiio  justitice. 
To  warrant  the  court's  interference  the 
terms  of  the  contract  must  be  fair,  and  it 
must  be  founded  upon  an  adequate  considera- 
tion, and  be  made  under  circumstances  com- 
mending it  to  the  favorable  apprehension  of 
the  court. 

O'Brien  v.  Pentz,  48  Md.  577;  Bamberger 
V.  Johnson,  86  Md.  41,  37  Atl.  900;  Homer 
v.  Woodland,  88  Md.  511,  41  Atl.  1079. 

A  court  of  equity  will  never  coerce  the 
specific  performance  of  a  contract  for  a  party 
who  has  not  acted  fairly,  openly,  and  with- 
out suppression  of  any  important  fact  or  the 
expression  of  any  falsehood. 

Gurley  v.  Hiteshue,  5  Gill,  223;  Crane  v. 
Judik,  86  Md.  67,  38  Atl.  129,  131 ;  Hetfield 
V.  Willey,  105  111.  286 ;  Byars  v.  Stubbs,  85 
Ala.  256,  4  So.  755;  Pom.  Eq.  Jur.  H  1405. 

Nor  will  a  court  of  equity  decree  specific 
performance  in  a  doubtful  case,  where  the 
bargain  is  unconscionable,  where  the  object 
is  to  defraud  creditors,  or  where  the  com- 
plainant comes  with  unclean  hands. 

Miller,  Eq.  Ktf  658,  681;  Phelps,  Eq.  n 
226,  266;  Taylor  v.  Yon  Schraeder,  107  Mo. 
206,  16  S.  W.  675;  Cadman  v.  Homer,  18 
Ves.  Jr.  10;  Bispham,  Eq.  ff  376. 

It  is  not  even  necessary  for  the  appellants 
to  show  as  strong  a  case  in  resisting  specific 
performance  as  if  they  were  seeking  to  have 
a  contract  set  aside. 

Savage  v.  Brocksopp,  18.  Ves.  Jr.  336; 
Cadman  v.  Homer,  18  Ves.  Jr.  10;  Davis  v. 
Symonds,  1  Cox,  Ch.  Cas.  406;  Fry,  Spec. 
Perf.  H  387 ;  Miller,  Eq.  tl  658. 

Silence  which  would  not  constitute  fraud 
may  yet  constitute  such  unfairness  in  a  con- 
tract as  to  stay  the  hand  of  the  court. 

Turner  v.  Green  [1895]  2  Ch.  205. 

Mr.  Frank  Gosnell,  for  appellees: 

The  payment  of  part  of  a  debt  before  its 
maturity  is  sufficient  consideration  for  a  re- 
lease of  the  residue,  and  payment  of  a  less 
sum  in  a  different  mode,  or  an  agreement  to 
transfer  personal  property  in  payment,  will 
have  a  like  effect. 

PinneVs  Case,  5  Coke,  117;  Bidder  v. 
Bridges,  L.  R.  37  Ch.  Div.  406;  Goddard  v. 
O'Brien,  L.  R.  9  Q.  B.  Div.  37 ;  Lincoln  Sav. 
Bank  rf  8.  D.  Co.  v.  Allen,  27  C.  C.  A.  87,  49 
U.  S.  App.  498,  82  Fed.  Rep.  148;  Maddux  v. 
Bevan,  39  Md.  499;  Very  v.  Levy,  13  How. 
345,  14  L.  ed.  173;  Sonnenberg  v.  Riedel,  16 
Minn.  86,  Gil.  72;  Jaffray  v.  Davis,  124  N. 
Y.  164,  11  L.  R.  A.  710,  26  N.  E.  351. 

Not  only   did  the   appellees   tender  the 
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amount  due  under  the  compromise  agree- 
ment in  this  cafie,  but  they  h^ve  always  been 
ready  to  perform  at  all  times  since  the 
agreement  was  made.  This  is  all  that  is 
necessary  to  entitle  them  to  relief.  . 

Very  v.  Levy,  13  How.  367,  14  L.  ed.  178; 
Alden  v.  Blague,  Cro.  Jac.  09 ;  Kaye  v.  Wag- 
kornc,  1  Taunt.  428;  Bayley  ▼.  Hotnan,  3 
Bing,  N.  C.  015;  Bradley  v.  Gregory,  2 
la:.ipb.  383;  Laidlaw  v.  Organ,  2  Wheat. 
178,  4  L.  ed.  214;  Turner  v.  Oreen  [1895]  2 
Ch.  205. 

The  pending  negotiations  for  the  sale  of 
the  Rasin  company  property  were  not  such 
material  facts  as  Dunan  should  have  dis- 
closed to  Wagener. 

Turner  ▼.  Qreen  [1895]  2  Ch.  205;  Fry, 
Spec.  Perf.  3d  ed.  p.  329;  Harris  v.  Tyson, 
24  Pa.  356,  64  Am.  Dec.  661 ;  Fox  v.  Mack- 
reth,  2  Bro.  Ch.  420;  Fleming  v.  Slocum,  18 
Johns.  405,  9  Am.  Dec.  224 ;  Vernon  t.  Keys, 
12  East,  632. 

A  purchase  is  not  made  fraudulent  by 
the  fact  that  the  purchaser  knows  himself 
to  be  insolvent  at  the  time  of  the  purchase, 
and  does  not  inform  the  seller,  although  he 
knows  at  the  time  that  the  seller  is  ignorant 
of  the  fact^  and  has  not  the  means  of  ascer- 
taining it. 

Poicell  V.  Bradlee,  9  Gill  ft  J.  222;  Diggs 
T.  Denny,  86  Md.  128,  37  Atl.  1037. 

Had  Dunan's  motives  for  making  the  com- 

S remise  been  false,  yet  the  agreement  would 
e  binding  upon  the  appellants. 
Byrd  v.  Rautman,  85     Md.  414,    36  Atl. 
1099. 

Mr.  Thomms  M.  ZtaamkaA,  appellee,  in 
propria  persona, 

MeSlierry,  Ch.  J.,  delivered  the  opinion 
of  tbe  court: 

This  proceeding  was  commenced  by  a  bill 
in  equity  to  procure  the  specific  performance 
of  an  agreement  proposed  on  the  3d  and  ac- 
cepted on  the  6th  day  of  December.  1898,  and 
thus  concluded  between  Dunan.  one  of  the 
plaintiffs,  and  the  Chicora  Fertilizer  Com- 
pany, through  Wagener,  its  treasurer  and 
aeent.  The  decree  of  the  circuit  court  of 
Baltimore  city  was  in  favor  of  the  plaintiffs, 
and  the  defendants  have  appealed.  The 
facts  which  it  is  necessary  to  state,  in  order 
that  the  legal  questions  involved  may  be 
properly  presented,  are  disclosed  by  the 
pleadings  and  the  evidence,  and  are  as  fol- 
lows: Dunan  was  indebted  to  the  Chicora 
company  in  a  considerable  sum  for  fertilizers 
purchased  by  him  from  it.  When  his  pay- 
ments fell  due  he  was  unable  to  meet  them, 
and  on  June  22.  1898,  a  written  agreement, 
under  seal,  was  entered  into  between  him 
and  the  company  whereby  the  sum  of  $5,089,- 
58,  part  of  the  total  indebtedness,  was  to  be- 
come payable  December  1,  1898,  and  the  resi- 
due at  later  periods  which  will  be  stated  in 
a  moment.  As  security  for  the  payment  of  the 
first-named  sum,  Dunan  delivered  to  the  com- 
pany bills  receivable — promissory  notes  ow- 
ing to  him — aggregating  $4,872.32 ;  and  these 
vere  to  be  collect^  by  the  company  and  ap- 
plied to  Dunan's  indebtednesa.    The  remftin- 

50L.R.  A. 


ing  indebtedness,  amounting  to  $6,088.62, 
was  made  payable  in  equal  instalments,  to 
fall  due  on  the  1st  day  of  January,  Febnuiry, 
March,  April,  and  May,  1899.  As  collateral 
security  for  this  sum,  Dunan  transferred  to 
the  company  221  shares  of  the  capital  stock 

j  of  the  Kasin  Fertilizer  Company  and  a  claim 
of  $3,333.33  which  he  held  against  the  Ches- 
apeake Guano  Company.  This  stock  had, 
however,  been  previously  hypothecated  to 
several  banks  for  $5^00  due  by  Dunan  to  the 
banks.  The  Chicora  company  paid  this  indebt- 
edness, and  accordingly  took  the  stock  as  col- 
lateral for  the  $6,088.62  due  to  the  company 
and  for  the  $5,800  advanced  by  it  to  liberate 
the  stock  from  the  antecedent  pledge  to  the 
banks.  The  Chicora  company,  Sierefore, 
held  the  stock  as  collateral  for  $11,888.62; 
but  this  stock,  by  the  terms  of  the  agreement, 
was  not  to  be  sold  by  the  company  before 
May  1,  1899.  With  the  first  part  of  the  in- 
debtedness practically  settled  by  the  trana- 
ferred  bills  receivable,  and  not  included  in 
the  $11,888.62,  which  formed  the  basis  of  the 
adjustment  finally  made,  and  with  no  por- 
tion of  the  other  indebtedness,  which  was  se- 
cured by  the  pledge  of  the  Rasin  company's 
stock,  yet  due,  Dunan  met  Wagener,  by  ap- 
pointment, on  December  3,  1898,  in  New 
York.  At  that  interview  this  is  what  trans- 
pired, according  to  Dunan's  testimony:  *'I 
met  Mr.  Wagener  at  the  appointed  time,  and 
told  him  that  1  had  a  friend  who  would  be 
willing  to  lend  me  $9,000  in  full  payment  for 
the  amount  due  him  of  $11,888.62,  and  that 
was  the  best  settlement  I  could  make  for 
some  time  to  come.  I  told  him  that  I  was 
trying  to  get  on  my  feet,  and  would  appreci- 
ate the  settlement.  He  said  he  could  not  ac- 
cept it,  and  after  some  thought  made  me  a 
proposition  back  of  a  difference  on  the  ac- 
count of  $2,000.  I  asked  him  if  he  would 
hold  the  proposition  open  until  the  5th  day 
of  December,  until  I  could  submit  the  same, 
as  I  did  not  have  the  authority  to  accept  that 
settlement,  which  he  agreed  to.  Then  I  left 
him."  Wagener's  version  of  what  took  place 
is  as  follows:  "I  think  he  wanted  me  to  re- 
duce the  account  between  twenty-five  hun- 
dred and  three  thousand  dollars  on  the  whole 

'  claim.  I  finally  agreed  that,  if  he  could  ar- 
range with  his  friend  or  friends  to  settle  the 
claim  within  $2,000,  1  was  willing  to  lose 
$2,000  on  the  business  to  help  him  out." 
The  proposition  of  Dunan  having  been  met 
by  this  counter  proposition  from  Wagener, 
liunan  returned  to  Baltimore,  and  conferred 
with  Mr.  Lanahan,  who  was  to  furnish  the 
$0,000  already  alluded  to;  and  Dunan  was  fi- 
nally authorized  by  Mr.  Lanahan  to  telegraph 
Wagener  accepting  the  proposal  to  abate  the 
$2,000,  and  naming  the  14th  day  of  Decem- 
ber as  the  time  for  payment.  The  telegram 
is  in  these  words:  'My  party  accepts  our 
transaction:  will  pay  over  money  Wednes- 
day, December  14th,  for  the  two  accounts, 
net  nine  thousand  eight  hundred  and  eijrhty- 
eight,  less  number  of  empty  bags  now  on 
hand  your  works  at  five  cents.  This  is 
agreeable  to  your  proposition."  On  the 
sam*  day  Wagener  wrote  in  reply:     ''Your 
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two  telegrams  are  to  hand,  and  I  will  attend 
to  the  matter  when  1  reach  Charleston.  I 
will  leave  here  on  Friday.  Send  me  to 
Charleston  a  memorandum  of  bags.  I  pre- 
sume you  wish  me  to  draw  with  securities 
attached  to  draft."  This  is  the  agreement 
which  the  Chicora  company  afterwards  re- 
fused to  carry  out,  and  it  is  to  procure  a 
decree  requiring  it  to  be  specifically  per- 
formed that  the  pen4ing  bill  w^as  passed. 

The  first  question  which  arises  is  whether 
this  contract  is  valid  and  binding.  Before, 
however,  discussing  that  question,  the  rea- 
sons assigned  by  the  Chicora  company  for  its 
nonperformance  of  the  agreement  will  be 
stated,  and  thus  a  connected  narration  of 
the  facts  will  be  preserved.  When  this 
agi'eement  of  June  3d  and  5th  was  made,  ne- 
gotiations were  pending,  and  had  been  pend- 
ing some  while  before,  between  the  Rasin 
company,  through  Dunan,  and  the  Virginia 
&  Carolina  Chemical  Company,  for  the  pur- 
chase by  the  latter  of  the  real  estate  and 
factory  of  the  former;  and  on  December  2d 
Dunan  submitted  to  the  board  of  directors 
of  the  Kasin  company  a  proposition  for  that 
purchase.  A  meeting  of  the  Rasin  company 
stockholders  was  called  to  assemble  on  the 
12th  of  December  to  consider  the  proposal. 
Dunan  was  not  aware  when  he  made  the 
agreement  of  December  3d  and  5th  that  this 
meeting  had  been  called.  He  did  not  know 
whether  the  sale  would  be  consummated  or 
not.  When  the  Rasin  company  stock  owned 
by  Dunan  was  pledged  to  the  Chicora  com- 
pany, it  was  worth,  as  was  supposed,  some- 
thing over  $30  a  share,  though  Mr.  Lanahan 
had  told  Wagener  prior  to  the  pledge  being 
made  that  the  stock  was  worth  considerably 
more,  and  Wagener  considered  it  good  collat- 
eral. On  December  12th  the  proposal  of  sale 
was  accepted  by  the  stockholders  of  the 
Rasin  company,  and  a  price  was  obtained 
which  made  the  stock  worth  $62  a  share 
when  the  Rasin  company  went  into  liquida- 
tion. Dunan's  stock  having  been  trans- 
ferred to  Wagener,  the  Chicora  company  re- 
ceived, after  the  liquidation  commenced,  a 
dividend  of  $30  per  share  on  February  3, 
189J),  and,  as  there  were  221  shares,  it  got 
in  cash  $6,630.  This  sum,  with  the  value  of 
the  bags  belonging  to  Dunan  and  in  the  com- 
pany's possession,  made  $6,752.65.  Deduct- 
inpf  the  $2,000  allowed  by  the  agreement  of 
December  3d  and  5th  from  the  total  indebt- 
edness of  $11,888.62  leaves  $9,888.62,  and 
subtracting  from  that  the  $6,752.65  just 
named  makes  the  amount  due  by  Dunan  $3.- 
125.97.  This  sum  the  plaintiffs  tendered 
themselves  ready  to  pjjy  or  to  bring  into 
court  to  be  paid  to  the  Chicora  company. 
Because  the  Rasin  stock  became  more  valua- 
ble, by  reason  of  the  sale  of  the  Rasin  com- 
pany's property,  than  it  was  when  pledged, 
the  Chicora  company  refused  to  carry  out 
;the  agreement  of  December  3d  and  5th  to 
abate  $2,000  of  its  claim  against  Dunan;  and 
it  is  alleged  that  the  failure  of  Dunan  to 
communicate  to  Wagener,  when  that  agree- 
ment was  made,  the  ifact  that  a  proposal  to 
purchase  the  Rasin  company  property  had 
50  L.  R.  A. 


been  submitted,  was  such  a  concealment  of  a 
material  circumstance,  which  ought  to  have 
been  disclosed,  as  to  render  the  agreement 
for  an  abatement  null  and  void.  And  this  is 
the  second  legal  question  brought  up  by  the 
record.  Something  was  suggested  in  the  ar- 
gument about  Dunan  having  received  a  com- 
mission amounting  to  nearly  $6,000  for  ef- 
fecting the  sale  of  the  Rasin  company's  prop- 
erty, and  it  was  contended  that  he  ought, 
also,  to  have  apprised  Wagener  of  that;  but 
we  need  only  observe  in  relation  to  that  sub- 
ject that  no  part  of  that  commission  went  to 
Dunan,  because  the  whole  of  it  was  applied 
to  the  payment  of  a  debt  which  he  owed  to 
another  person.  The  commissions  relieved 
him  from  that  debt,  but  did  not  put  him  in 
funds,  and  of  funds  he  was  apparently  great- 
ly in  need.  It  is  perfectly  true  that  tie  in- 
terposition of  a  court  in  granting  relief  by 
the  enforcement  of  a  contract  is  not  a  matter 
ex  dehito  justiticB,  but  is  one  of  sound  judi- 
cial discretion,  controlled  by  established  prin- 
ciples of  equity.  To  warrant  the  court's  in- 
terference, the  terms  of  the  contract  must  be 
fair  at  the  time  it  was  made,  for  it  is  imma- 
terial that  it  has  become  less  beneficial  to  one 
of  the  parties  by  force  of  subsequent  circum- 
stances, unless  the  change  is  due  to  the  fault 
of  the  party  seeking  to  enforce  it.  Cochrtxn 
v.  Paacault,  54  Md.-18.  It  must  be  founded 
on  an  adequate  consideration,  and  must  be 
made  under  circumstances  which  favorably 
commend  it.  In  every  case  the  question 
must  be  whether  the  exercise  of  the  power  of 
the  court  is  demanded  to  subserve  the  ends 
of  justice,  and  unless  the  court  is  satisfied 
that  the  agreement  is  right  in  all  respects, 
it  refuses  to  interfere. 

We  come,  then,  to  c<m8ider  the  two  ques- 
tions already  mentioned,  viz.,  whether  the 
agreement  of  December  3d  and  5th  was 
valid,  because  founded  on  a  sufficient  consid- 
eration, and  whether  the  silence  of  Dunan— 
his  failure  to  voluntarily  disclose  what  be 
knew  in  respect  to  the  pending  negotiations 
for  the  sale  of  the  Rasin  company's  property 
— amounted  to  a  fraudulent  concealment,  or. 
if  not  fraudulent,  whether  it  constituted 
such  a  concealment  as  will  prevent  the  en- 
forcement of  the  agreement  in  a  court  of  equi- 
ty. There  is  a  su^jsidiary  inquiry  relating 
to  the  sufficiency  of  the  tender,  but  that  wil^ 
be  considered  later  on.  Confessedly  les? 
money  was  to  be  paid  under  the  agreement 
of  December  3d  and  5th,  in  settlement  of  the 
whole  of  Dunan's  indebtedness,  than  was- in 
fact  due  by  him  to  the  Chicora  company  un- 
der the  contract  of  June  22d.  The  payment 
of  a  less  sum  than  is  actually  due,  or  an 
agreement  to  pay  a  less  sum,  will  not,  of  it- 
self, release  the  residue.  Oeiaer  -v.Kershner, 
4  Cill  &  J.  305,  23  Am.  Dec.  565.  And  this 
is  so  because  a  mere  agreement,  without  con- 
sideration, to  accept  a  less  sum  than  a  debtor 
owes,  and  to  accept  it  in  full  satisfaetion  of 
all  that  he  does  owe,  is  simply  a  nudum  pa^ 
turn,  and  cannot  be  enforced.  But  that  is 
not  the  situation  we  are  dealing  with.  We 
have  here,  it  is  true,  an  agreem^  to  accept 
in  full  satisfaction  a  sum  which  is  $2,000 
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less  than  the  amottnt  really  due;  but  there 
is  besides  this  a  consideration  underlying 
the  agreement  and  beneficial  to  the  creditor 
which  supports  his  promise  to  make  the 
tbatement.  There  is  nothing  unlawful,  im- 
moral, or  against  public  policy  in  a  creditor 
agreeing  to  accept  in  full  settlem«it  less 
th&n  is  due  by  his  debtor.  Such  an  agree- 
ment is  neither  malum  in  ae  nor  malum  pro- 
kibitum.  Like  other  ordinary,  everyday 
contracts,  it  must  not  be  inequitable  in  its 
terms  and  effect,  or  a  court  of  equity  will  not 
enforce  it.  It  must  have  an  adequate  con- 
sideration to  support  it,  and  there  must  be 
a  readiness  and  ability  on  the  part  of  the 
debtor  to  perform  his  part  of  the  undertak- 
ing. If  these  conditions  or  constituents  ex- 
.  ist,  there  is  no  reason  which  can  be  suggested 
nrhy  a  contract  of  the  kind  we  now  have  be- 
fore us  should  not  be  specifically  enforced  by 
s  court  of  equity.  That  a  distinct  and  defi- 
nite agreement  to  abate  $2,000  of  the  in- 
debtedness was  entered  into  conditionally  on 
December  3d,  and  was  finally  closed  on  the 
5th,  is  abundantly  clear  from  the  evidence. 
The  testimony  of  Dunan  is  explicit  to  this 
point.  He  made  a  different  proposal,  to  be 
rare;  but  that  was  met  by  a  counter  propo- 
sition, which  Dunan  was  unable,  at  the  mo- 
mentt  to  accept.  When  he  subsequently  saw 
Mr.  Lanahan,  and  procured  authority  to  pay 
the  larger  sum  demanded  by  Wagener,  and 
to  pay  that  sum  in  acceptance  of  Wagener 's 
ofTftT,  Dunan  at  once  telegraphed  his  accept- 
ance designating  the  precise  amount  to  be 
paid;  and  W^agener  wrote  on  the  same  day, 
after  the  receipt  of  that  telegram,  that  he 
would  attend  to  the  matter  when  he  reached 
Charleston.  He  did  more.  He  requested 
Dunan  to  send  a  memorandun^  of  the  bags 
which,  at  an  agreed  value,  were  to  be  taken 
in  part  payment,  and  he  added,  "I  presume 
jou  wish  me  to  draw  with  securities  attached 
to  draft."  These  securities  were  the  shares 
of  Kasin  company  stock  and  the  account 
against  the  Chesapeake  Guano  Company. 
There  is  no  uncertainty  about  this  contract. 
It  was  a  clear,  express  agreement  to  accept  in 
settlement  of  the  $11,888.62  indebtedness  the 
sum  of  $9,888.62,  less  the  value  of  the  bags, 
owned  by  Dunan  and  then  at  the  Chicora 
company's  works.  The  telegram  and  letter 
of  December  5th,  in  conjunction  with  the 
verbal  testimony  of  Dunan  and  Wagener,  can 
mean  nothing  else.  The  contract  being  thus 
definite  and  definitely  proved,  is  it  inequita- 
ble in  its  terms  and  effect,  and  was  there 
a  sufiieient  consideration  to  support  it  ?  Upon 
the  surface,  at  least,  there  is  nothing 
inequitable  in  the  contract.  A  creditor  has  a 
perfect  right  to  give  up  a  part  of  his  claim 
if  he  chooses  to  do  so.  It  cannot  be  af- 
firmed of  a  contract  by  which  a  creditor 
abates  a  part  of  his  claim  that  the  fact  of  an 
abatement  being  made  is,  in  itself,  inequita- 
ble as  respects  the  creditor  who  makes  the 
abatement.  If  the  contract  was  procured  by 
fraud  or  deception,  then  quite  another  ques- 
tion arises,  which  concerns,  not  the  equitable 
or  inequitable  character  of  the  contract,  but 
its  validity.      Whether  fraud  or  deception 
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influenced  the  making  ol  the  agreement  is 
a  subject  which  will  be  discussed  when  we 
come  to  consider  the  second  of  the  two  ques- 
tions which  underlie  this  case.  Was  there 
an  adequate  consideration  supporting  the 
promise  to  abate?  That  is  the  inquiry  which 
is  now  to  be  ansNvered. 

A  consideration  is  "any  benefit  to  the 
promisor,  or  any  loss,  trouble,  or  inconven- 
ience to,  or  charge  upon,  the  person  to 
whom  the  promise  is  made."  Emerson  v. 
tilater,  22  How.  43,  16  L.  ed.  365.  ^'Either 
benefit  to  the  promisor  or  detriment  to  the 
promisee  is  sufficient."  Brantly,  Contr.  57. 
Accordingly  it  has  been  held  by  this  court 
that  if,  in  addition  to  the  part  payment  of  a 
debt,  there  be  some  other  collateral  consid- 
eration, such  as  in  law  is  sufficient  to  sup- 
port a  contract,  then  the  agreement  to  relin- 
quish the  residue  is  not  nudum  pactum;  and 
the  payment  of  less  than  the  whole  debt, 
with  the  superaddition  of  such  collateral 
consideration,  makes  a  good  accord  and  sat- 
isfaction. A  "collateral  or  additional  con- 
sideration may  consist  of  anything,"  said 
this  court,  "which  would  be  a  burden  or  in- 
convenience to  the  one  party  or  a  possible 
benefit  to  the  other."  Maddux  v.  Bevan,  39 
Md.  409;  Booth  v.  Campbell,  15  Md.  569. 
In  the  case  just  referred  to  in  39  Md.  a 
guaranty  by  a  responsible  party  of  a  por- 
tion of  the  indebtedness  of  a  debtor  in  fail- 
ing circumstances  was  held  to  be  a  suffi- 
cient consideration  to  support  an  agreement 
by  the  creditor  to  relinquish  the  residue. 
The  actual  payment  of  the  amount  agreed 
to  be  paid  by  Dunan  would  have  constituted 
a  good  accord  and  satisfaction  if  the  col- 
lateral consideration  relied  on  was  sufficient 
to  support  the  agreement;  but  the  question 
is,  not  whether  there  has  been  an  accord 
and  satisfaction,  but  whether  there  was  a 
valid  consideration  for  the  agreement  of 
December  3d  and  5th,  and,  if  there  was, 
whether  the  failure  of  the  creditor  to  per- 
form his  part  of  that  agreement  by  refusing 
to  accept  the  money  precludes  a  court  of 
equity  from  enforcing  il.  An  agreement 
which  is  sufficient  to  support  a  plea  of  ac- 
cord and  satisfaction  when  but  part  of  a 
sum  due  has  been  paid  and  accepted  in  dis- 
charge of  the  whole  is  an  agreement  found- 
ed on  a  valid  consideration;  and  it  is  ob- 
vious that  the  sufficiency  of  the  agreement 
is  altogether  independent  of  the  fact  of  pay- 
ment. If,  then,  the  agreement  is  binding 
after  the  payment  of  a  less  sum,  but  not  be- 
cause of  the  payment  of  a  less  sum,  it  is 
equally  binding  before  payment,  because 
founded  on  a  considerntion  other  than  the 
payment;  and  a  refusal  of  the  creditor  to 
perform  that  agreement  cannot  upon  any 
known  principle  change  it  from  a  valid  into 
an  invalid  agreement.  Now,  the  agreement 
of  December  3d  and  5th  undoubtedly  im- 
posed an  additional  burden  on  the  debtor, 
Diman,  and  conferred  a  benefit  on  the  cred- 
itor, the  Chicora  company.  It  required  Du- 
nan to  pay  his  indebtedness  several  months 
before  it  was  due,  and  it  gave  to  the  Chi- 
cora  company   the   advantage  of   receiving 
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the  amount  agreed  to  be  paid  considerably 
in  advance  of  the  maturity  of  the  debt,  and 
enabled  it  to  receive  in  cash  and  property 
what  it  consented  to  accept  without  being 
obliged  to  wait,  under  the  contract  of  June 
22d,  until  the  1st  of  May,  1899,  before  real- 
izing on  the  collateral.  This  'was  an  ade- 
quate consideration  to  support  the  promise 
to  reduce  the  indebtedness  to  $9,888.62,  as 
stipulated.  The  agreement  to  relinquish  a 
part  of  the  debt  was  therefore  not  nudum 
pactum.  Such  has  been  the  distinct  ruling 
of  the  Supreme  Court  in  Very  v.  Levy,  13 
How.  345,  14  L.  ed.  173.  These  were  the 
facts.  On  March  3,  1841,  LfCvy  executed  his 
writing  obligatory  for  the  sum  of  $4,000, 
bearing  7  per  cent  interest,  payable  to 
Lindsley  in  six  years  after  date,  and  secured 
the  same  by  a  mortgage  on  real  estate.  By 
assignment  from  Lindsley  on  March  25, 
1841,  Very  became  the  owner  of  4;he  bond 
and  mortgsige.  Four  years  before  the  bond 
fell  due.  Levy  agreed  with  Very  to  deliver 
to  the  latter  within  twelve  months  from 
March,  1843,  jewelry  at  reasonable  prices 
in  satisfaction  of  the  bond  and  mortgage, 
and  actually  did  deliver  part  of  the  goods 
to  the  value  of  nearly  $1,900,  and  was  ready 
to  deliver  the  remainder,  which  he  kept  on 
hand  for  the  purpose.  In  April,  1848,  after 
the  maturity  of  the  debt.  Very  filed  a  bill  to 
foreclose  the  mortgage  securing  the  bond, 
and  Levy  set  up  in  defense  the  agreement 
for  a  settlement  in  jewelry.  The  circuit 
court  of  the  United  States  for  the  district 
of  Arkansas  ascertained  the  amount  of 
goods  necessary  to  satisfy  the  unpaid  resi- 
due of  the  bond,  and  ordered  the  goods  to 
be  delivered  to  the  complainant  on  demand 
in  full  satisfaction  of  the  bond  and  mort- 
gage, decreed  the  mortgage  satisfied,  and  di- 
rected the  complainant  to  pay  the  costs. 
This  decree  was  affirmed  by  the  supreme 
court,  and  in  the  course  of  its  judgment  it 
was  said:  "That  the  agreement  itself  im- 
ports a  consideration,  deemed  by  the  law 
valuable,  there  can  be  no  doubt.  An  agree- 
ment to  give  a  lesa  sum  for  a  greater,  if  the 
time  of  payment  be  anticipated,  is  binding; 
the  reason  being  as  expressed  in  PinneVs 
Case,  5  Coke,  117,  that  peradventure  parcel 
of  the  sum  before  the  day  would  be  more 
beneficial  than  the  whole  sum  on  the  day. 
Co.  Litt.  2126;  Comyns,  Dig.  title  Ac- 
cord, B2;  Brooks  v.  White,  2  Met.  283,  37 
Am.  Dec.  96."  Savage  v.»  Everma/n,  70  Pa. 
819,  10  Am.  Rep.  676 ;  Lincoln  8av,  Bank  d 
B,  b.  Co.  V.  Allen,  27  C.  C.  A.  87,  49  U.  S. 
App.  498,  82  Fed.  Rep.  148.  It  is  needless 
to  multiply  citations  in  support  of  a  prop* 
osition  60  clear  on  principle.  Such  a  con- 
tract may  unquestionably  be  enforced  in 
equity.  "On  the  broad  principle  that 
what  has  been  agreed  to  be  done  shall  be 
considered  as  done,  the  court  will  treat  the 
creditor  as  if  he  had  acted  conscientiously, 
and  accepted  in  satisfaction  what  he  had 
agreed  to  accept,  and  what  it  was  his  own 
fault  o^jly  that  he  had  not  received."  Very 
X.  Levy,  13  How.  345,  14  L.  ed.  173. 

Was  Dunan  under  any  legal  obligation  to 
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disclose  to  Wagener  the  facts  which  he  (Du- 
nan) knew  in  regard  to  the  pending  negotia- 
tions for  the  sale  of  the  Rasin  company's 
property  to  the  Virginia  &  Carolina  Fer- 
tilizer Company,  and  does  his  failure  to  dis- 
close what  he  knew  on  that  subject  invali-- 
date  the  agreement  of  December  3d  and  5th, 
or  furnish  a  ground  for  a  court  of  equity  to 
deny  specific  performance  of  the  contract? 
There  was  no  false  statement  made  by  Du- 
nan to  Wagener,  nor  was  there  the  suppres- 
sion of  a  fact.  He  was  asked  no  question 
which  required  him  to  divulge  what  he  knew. 
He  was  simply  silent.  There  is  a  distinction 
between  the  suppression  of  a  fact  and  mere 
silence.  Where  there  is  an  obligation  to 
speak,  a  failure  to  speak  will  constitute  the 
suppression  of  a  fact;  but,  where  there  is  no 
obligation  to  speak,  silence  cannot  be  termed 
suppression.  In  Walters  v.  Morgan,  3  De  G. 
F.  &  J.  718,  Lord  Chancellor  Campbell  said: 
"There  being  no  fiduciary  relation  between 
vendor  and  purchaser  in  the  negotiation,  the 
purchaser  is  not  bound  to  disclose  any  fact 
exclusively  within  his  knowledge  which 
might  reasonably  be  expected  to  influence 
the  price  of  the  subject  to  be  sold."  In 
Laidlaw  v.  Organ,  2  Wheat.  178,  4  L.  ed. 
214,  the  facts  were  that  the  plaintiff.  Organ, 
purchased  from  Laidlaw  &  Co.  Ill  hogs- 
head of  tobacco  on  February  19,  1815.  On 
the  night  of  the  18th  some  gentlemen 
brought  to  New  Orleans  from  the  British 
fleet  tidings  that  a  treaty  of  peace  had  been 
signed  at  Ghent  by  the  American  and  Brit^ 
ish  commissioners.  This  news  was  commu- 
nicated to  the  plaintiff  on  the  morning  of 
the  19th.  Thereupon,  though  it  was  Sun- 
day, the  plaintiff  called  at  once  on  one  of 
the  members  of  the  firm  of  Laidlaw  &  Co., 
who  was  ignorant  that  peace  between  the 
United  States  and  Great  Britain  had  been 
concluded,  and,  without  revealing  to  the 
vendors  this  information,  purchased  the  to- 
bacco at  from  30  to  50  per  cent  less  price 
than  the  article  commanded  as  soon  as  the 
news  of  peace  became  generally  known. 
There  was  no  evidence  tending  to  show  that 
the  plaintiff  had  asserted  or  suggested  any- 
thing to  the  vendors  calculated  to  impose 
upon  them  with  respect  to  the  news  of 
peace,  or  to  induce  them  to  think  or  believe 
that  it  did  not  exist.  Chief  Justice  Mar- 
shall said:  "The  question  in  this  case  is 
whether  the  intelligence  of  extrinsic  circum- 
stances, which  might  influence  the  price  of 
the  commodity,  and  which  was  exclusively 
within  the  knowledge  of  the  vendee,  ought 
to  have  been  communicated  by  him  to  the 
vendor.  The  court  is  of  opinion  that  he 
was  not  bound  to  communicate  it.  It  would 
be  difficult  to  circumscribe  the  contrary  doe- 
trine  within  proper  limits,  where  the  meane 
of  intelligence  are  equally  accessible  to  both, 
parties.  But,  at  the  same  time,  each  party 
must  talce  care  not  to  say  or  do  anything 
tending  to  impose  upon  the  other."  See  also 
Jackson  v.  Combs  (D.  C.)  1  L.  R.  A.  742, 
and  cases  in  note;  28  Am.  &  Eng.  Enc.  Law, 
p.  Ill;  14  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
66.  Chitty,  J.,  after  quoting  from  Walters  t. 
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Morgan,  3  De  G.  F.  &  J.  718,  the  dictum  of 
Lord  Chancellor  Campbell  transcribed  above, 
observed:  "That  ia  a  correct  statement  of 
the  law,  and  one  which,  it  appears  to  me,  is 
not  to  be  confined  to  the  sale  of  lands  or 
^ood.'j,  but  is  of  general  application,  except, 
perhaps,  in  the  case  of  contracts  requiring 
uberrima  fides,  which  involve  a  duty  to  make 
full  disclosure."  Turner  v.  Green  [1895]  2 
Ch.  205.  In  Turner  v.  Oreen  [1895]  2  Ch. 
20o,  the  precise  question  arose  which  is  in- 
volved in  the  case  at  bar.  There  was  an  ap- 
plication in  that  case  to  enforce  the  terms 
of  a  contract  for  the  compromise  of  an  ac- 
tion, and  the  defendant  resisted  the  applica- 
tion on  the  ground  that  the  contract  was  not 
binding  on  him,  because  when  the  contract 
for  the  compromise  was  made  the  solicitor 
for  the  plaintiff  did  not  disclose  a  material 
fact  which  he  knew,  but  which  the  defend- 
ant did  not  know,  and  which,  if  he  had 
known,  would  have  prevented  him  from  mak- 
ing the  contract.  It  appeared  that  a  suit 
was  instituted  w^herein  the  plaintiff  claimed 
an  account  from  the  defendant  as  his  alleged 
manager,  and  a  declaration  that,  under  the 
circumstances,  the  defendant  was  not  en- 
titled to  exercise  a  certain  option  of  pur- 
chase. On  January  11,  1895,  the  summons 
came  on  for  hearing  before  the  chief  clerk 
in  London,  who,  after  going  fully  into  the 
evidence,  was  of  opinion  that  the  summons 
ought  to  be  dismissed,  with  costs.  The  sum- 
mons was  then  adjourned  to  the  judge  at 
the  instance  of  the  plaintiff.  At  3.30  P.  M. 
in  t4ie  afternoon  of  the  same  day,  Fowler,  a 
member  of  the  firm  of  solicitors  acting  for 
the  plaintiff,  arranged  the  terms  of  a  com- 
promise of  the  action  with  the  defendant  and 
his  solicitors  at  Portsmouth.  When  this 
compromise  was  entered  into  and  signed  by 
the  defendant,  the  result  of  the  proceedings 
before  the  chief  clerk,  and  which  was  in  the 
defendant's  favor,  had  been  telegraphed  to 
Fowler,  but  was  not  known  either  to  the  de- 
fendant or  to  his  solicitors.  The  informa- 
tion contained  in  the  telegram  was  not  com- 
municated by  Fowler  to  the  defendant  or  his 
wlicitors  at  this  interview.  The  defendant 
alleged  that,  had  he  known  the  result  of  the 
proceedings  before  the  chief  clerk,  he  would 
not  have  agreed  to  the  compromise,  and  de- 
clined to  be  bound  by  the  compromise.  The 
proceeding  was  treated  as  though  it  were  an 
action  for  specific  performance  of  the  agree- 
ment to  compromise.  "The  question  thus 
raised/'  said  Justice  Chitty,  "is  not  one  of 
fraud,  but  one  as  to  the  doctrine  of  the  court 
in  granting  relief  against  a  claim  for  specific 
performance,  where  the  court  has  a  discre- 
tion; but  that  is,  of  course,  a  judicial  dis- 
cretion, which  cannot  be  exercised  arbi- 
trarily, but  only  according  to  settled  prin- 
ciples laid  down  for  it  by  the  authorities.  I 
will  take  the  proposition  laid  down  by  Sir 
Edward  Fry  in  his'  book,  Spec.  Perf.  3d  ed. 
p.  325,  If  705,  as  a  good  exposition  of  the 
law.  There  he  says:  *Mere  silence  as  re- 
gards a  material  fact  which  the  one  party 
is  not  under  an  obligation  to  disclose  to  the 
other  cannot  be  a  ground  for  rescission,  or 
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a  defense  to  specific  performance.'  It  cannot 
be  contended  that  Fowler  was  under  any  ob- 
ligation to  disclose  the  result  of  the  tele- 
gram; thefefore  Mr.  Butcher,  who  argued 
his  case  with  skill  and  ingenuity,  was  driven 
to  say  that  it  was  a  shabby  trick  on  Fowler's 
part  not  to  disclose  the  infortnation  he  had 
received,  and  that  such  conduct  was  not  con- 
sistent with  the  usual  practice  of  solicitors 
of  high  standing  in  their  dealings  with  one 
another,  who  would  ordinarily  have  disclos- 
ed any  such  circumstance;  therefore  he 
argued  that  specific  performance  ought  to  be 
refused,  because  the  course  adopted  in  this 
case  would  be  generally  condemned  by  high- 
minded  men.  I  find  myself  unable  to  act 
judicially  on  any  such  ground.  Had  there 
been  any  overreaching  by  Fowler,  or  any 
misleading  conversation  with  reference  to 
the  proceedings  in  London  before  the  chief 
clerk,  at  the  time  the  terms  of  the  com- 
promise were  settled,  a  very  different  case 
might  have  been  presented  on  behalf  of  the 
defendant,  and  in  such  a  case  an  obligation 
might  have  arisen  binding  Fowler  at  law  or 
in  equity  to  make  a  disclosure  of  all  he 
knew;  but  I  am  satisfied  on  the  evidence 
that  no  conversation  on  the  subject  took 
place.  ...  I  come  to  the  conclusion 
that  Mr.  Fowler's  silence,  in  the  circumstan- 
ces of  this  case,  is  not  sufficient  ground  for 
my  refusing  specific  performance,  and  I 
shall  make  the  order  accordingly.'  "Simple 
reticence,"  again  quoting  from  Walters  v. 
Morgan,  3  De  G.  F.  &  J.  718,  "does  not 
amount  to  legal  fraud,  however  it  may  be 
viewed  by  moralists.  But  a  single  word,  or, 
I  may  add,  a  nod,  or  a  wink,  or  a  shake  of 
the  head,  or  a  smile  from  the  purchaser  in- 
tended to  induce  the  vendor  to  believe  the 
existence  of  a  nonexisting  fact,  which  might 
influence  the  price  of  the  subject  to  be  sold, 
would  be  sufficient  ground  for  a  court  of 
equity  to  refuse  a  decree  for  a  specific  per- 
formance of  the  agreement."  Now,  these  are 
all  affirmative  acts;  but  Dunan  did  nothing 
affirmative.  He  simply  said  nothing.  He  was 
under  no  obligation  to  speak.  He  occupied 
no  fiduciary  relation.  He  and  the  company 
held  the  relation  of  debtor  and  creditor,  and 
that  is  not  a  relation  of  confidence.  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  72.  As,  then, 
Dunan  was  under  no  obligation  to  disclose 
what  he  knew,  particularly  since,  according 
to  Wagener,  it  was  notorious  in  Baltimore 
before  the  agreement  of  December  3d  and 
5th  was  made,  that  negotiations  were  in 
progress  which  were  likely  to  increase  the 
value  of  the  pledged  stock,  Dunan's  failure 
to  reveal  the  information  which  he  had  was 
neither  a  fraudulent  concealment  that  viti- 
ated the  agreement,  nor  a  suppression  of 
fact  that  will  stay  the  hand  of  a  court  of 
equity,  from  specifically  enforcing  the  agree- 
ment. 

On  the  question  of  tender  it  is  only  neces- 
sary to  say  that  the  technical  rules  gov- 
erning!; picas  of  tender  in  actions  at  law  are 
inapplicable  in  equity.  "To  entitle  the  pur- 
chaser to  demand  a  deed,  it  is  sufficient  that 
he  is  ready  and  offers  to  comply   with   the 
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contract  on  his  part,  and  has  the  ability  to 
perform  it."  Smoot  v.  Rca,  19  Md.  406; 
Maughlin  v.  Perry,  36  Md.  358.  ^  The  bill 
avers  that  the  plaintiffs  "now  tender  them- 
selves ready,  willing,  and  able  to  pay  the 
said  Chicora  company''  the  designed  amount 
due,  "or  to  bring  the  same  into  court  to  be 
paid  to  the  said  Chicora  company  upon  the 
transfer"  to  Mr.  Lanahan  of  the  collateral. 
This  is  a  sufficient  tender  in  equity  under 
a  bill  like  the  one  before  us. 

Finding  no  error  in  the  decree  appealed 
from,  it  will  he  affirmed,  with  costs  above 
and  below ;  and  it  is  so  ordered. 

Pearoe,  J.,  dissenting: 

It  is  with  diffidence  and  reluctance  that  I 
venture  to  dissent  from  any  opinion  of  the 
court,  believing,  as  I  do,  that  in  most  cases 
of  difference  of  opinion  I  am  treading  the 
path  of  safety  in  following  the  united  judg- 
ment of  my  associates;  but  the  decision  of 
the  main  question  involved  in  this  case  is  one 
of  much  importance  as  a  judicial  precedent, 
and  as  I  have  not  been  able,  after  careful  con- 
sideration, to  adopt  the  view  of  the  court 
upon  that  question,  I  think  it  proper  to  state 
why  1  cannot  do  so.  The  history  of  the 
transaction  which  led  to  this  suit,  as  I  un- 
derstand the  facts  of  the  record,  may  be  thus' 
condensed:  On  December  2,  1897,  Dunan 
contracted  in  writing  to  purchase  of  the  Chi- 
cora company  1,000  tons  of  fertilizer,  to  be 
delivered  before  May  1,  1898,  for  which  pay- 
ment was  to  be  made  as  follows:  $5,089.98 
to  be  paid  cash  May  1,  1898;  $3,029.23  by 
note  due  September  1,  1898 ;  and  $3,059.39  by 
note  due  November  1,  1898.  By  the  terms  of 
the  contract,  the  vendor  reserved  the  right 
of  cancelation  in  case  of  any  occurrence  it 
might  regard  as  unfavorable  to  the  purchas- 
er's credit.  In  March,  1898,  a  portion  of  the 
fertilizer  having  been  shipped  to  Dunan, 
further  shipments  were  suspended  in  con- 
sequence of  information  communicated  by 
Clarence /C.  Whiting,  the  broker  through 
whom  the  sale  was  made,  that  Dunan  was 
defaulting  on  notes  to  other  persons  for  fer- 
tilizers purchased,  and  on  March  7,  1898, 
Dunan  made  a  statement  to  Whiting  of  his 
financial  condition,  showing  net  assets  of 
$63,000  over  all  liabilities;  whereupon  ship- 
ments were  resumed,  and  the  goods  were  all 
delivered  prior  to  May  1,  1898.  Dunan  did 
not  pay  any  part  of  the  cash  due  May  1, 1898, 
nor  did  he  deliver  the  two  notes  matur- 
ing September  1,  and  November  1,  1898, 
and  on  June  4  admitted  his  inability  to  make 
any  cash  payments  whatever.  In  consequence 
of  this  inability,  a  sealed  agreement  was 
made  June  22,  1898,  by  which  payment  of 
the  $5,089.98  due  May  1,  1898,  was  extended 
to  December  1,  1898,  and  the  payment  of  the 
$6,088.62  for  which  notes  should  have  been 
given,  as  before  stated,  was  extended  so  as 
to  cover  five  instalments,  due,  respect- 
ively, January  1,  February  1,  March  1,  April 
1,  and  May  1,  1899.  As  security  for  the 
$5,089.9(),  Dunan  assigned  certain  bills  re- 
ceivable to  the  amount  of  $4,872.32,  and  as 
security  for  the  $6,088.62  he  assigned  221 
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shares  of  the  stock  of  the  Rasin  Fertilizer 
Company  owned  by  him,  but  which  were  hy- 
pothecated with  certain  banks  for  loans  ag- 
gregating $5,800.  The  Chicora  company 
agreed  to  pay  off  these  loans,  and  hola  the 
stock  till  May  1,  1899,  as  security  for  the 
$6,088.62,  and  upon  pa^'inent  in  full  to  as- 
sign the  stock  to  Dunan.  As  further  se- 
curity for  the  $6,088.62,  Dunan  assigned  a 
claim  of  $3,333.33  against  the  Chesapeake 
Guano  Company  then  in  the  hands  of  re- 
ceivers, which  claim  has  been  ascertained  to 
be  entirely  worthless.  The  Chicora  company 
paid  off  the  amount  of  hypothecation. 
($5,800),  and  held  the  stock  as  agreed  on. 
the  evidence  showing  that  the  market  value 
of  the  stock  in  June,  1898,  and  up  to  the  sale 
hereafter  to  be  mentioned,  was  about  $30  per 
share,  or  $6,630  for  the  221  shares,  being 
only  $830  above  the  hypothecation.  About 
November  15,  1898,  Dunan  was  employed  by 
the  Rasin  Fertilizer  Company  as  agent  to  ef- 
fect a  sale  of  its  plant  to  the  Virginia  & 
Carolina  Chemical  Company,  which  sale  was 
consummated  December  15,  1898,  upon  terms 
which  raised  the  value  of  the  stock  of  the 
Rasin  Fertilizer  Company  on  liquidation  to 
about  $62  per  share,  or  more  than  double 
the  amount  for  which  it  was  pledged  to  the 
Chicora  company,  and  for  which  sale  Dunan 
received  a  commission  of  about  $6,000.  This- 
sale  was  proposed  to  the  stockholders  by  a 
resolution  of  the  directors  passed  December 
2,  1898,  and  was  approved  by  the  stockhold- 
ers at  a  meeting  held  December  12,  1898: 
Dunan  being  present  at  that  meeting,  and 
Mr.  Lanahan  being  present  both  at  that  meet- 
ing and  at  the  directors'  meeting  December 
2,  1898.  On  December  3,  1898,  Dunan,  hav- 
ing gone  to  New  York,  wrote  Wagener,  the 
trea-surer  of  the  Chicora  company,  through 
whom  the  agreement  of  June  22d  had  been 
made,  and  who  was  then  in  New  York,  re- 
questing an  interview,  which  was  held  that 
afternoon.  Dunan  testifies  that  he  then  told 
Wagener  he  had  a  friend  who  would  lend 
him  $9,000  with  which  to  settle  the  claim 
of  $11,888.62,  and  that  this  was  the  best  set- 
tlement he  could  make;  but  that  he  did  not 
state  who  his  friend  was,  nor  did  he  allude 
to  the  action  of  the  directors  of  the  Rasin 
Fertilizer  Company  on  the  previous  day,  nor 
to  the  fact  that  negotiations  were  pending 
for  the  sale  of  its  plant,  which,  if  consum- 
mated, would  appreciate  the  value  of  the 
stock  largely,  and  give  him,  in  addition,  a 
commission  of  $6,000;  that  Wagener  declined 
to  make  the  abatement  asked,  but  finally  con- 
sented to  abate  $2,000,  and  agreed  at  his  re- 
quest to  hold  this  offer  until  December  5,  Uy 
enable  him  to  submit  it  to  his  friend.  Wagen- 
er testifies  that  at  that  interview  Dunan  told 
him,  with  tears  in  his  eyes,  that  he  had  been 
very  unfortunate,  and  had  nothing,  and  that 
he  consented  to  abate  $2J)00  from  the  claim,^ 
because  he  sympathized  with  Dunan  and 
wished  to  help  him,  and  also  wanted  to  wind 
up  the  matter ;  that  at  that  time  neither  he 
nor  any  of  the  officers  of  the  Chicora  com- 
pany had  any  knowledge  of  the  action  of  the 
directors  of  Rasin   Fertilizer  Company  on 
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the  previous  day^orof  the  pendency  of  the  ne- 
gotiations for  the  sale  of  its  plant,  but  that 
IhuLan  said  his  friend  would  carry  the  stock 
for  him,  if  he  would  settle  the  claim.    Whit- 
ing testifies  that  he  heard  on  the  street  in 
Baltimore,  December  6,  that  the  Rasin  Fer- 
tilizer Company  had  been  purchased  by  the 
Virginia  ft  Carolina  Chemical  Company,  and 
that  he  at  once  called  on  Dunan  and  asked 
him  if  it  were  true,  and  Dunan  replied  there 
was  no  truth  in  it;  that  negotiations  had 
been    pending   with    a  northern    syndicate, 
which,  if  carried  out,  would  nve  the  Rasin 
company  stockholders  very  little  for  their 
stock,,  but  added  that  he  had  arranged  with 
Wagener  to  give  him  his  money.     Whiting 
says  he  learned  later  in  the  day,  definitely, 
that  the  sale  had  been  made,  and  so  wrote 
the  Chicora   company.      Wagener    says  the 
Chicora  company  advised  him  of  their  infor- 
mation from  Whiting,  and  that  he  was  very 
angry  that  Dunan  should  have  gotten  him 
in  that  way  to  make  a  reduction  on  a  just 
claim,  and  that  he  went  to  Baltimore,  De- 
cembo-  9,  to  see  Dunan,  but  that  Whiting 
advised  him  not  to  do   so,   as  he  was  pro- 
voked and  angry,  and  that  he  acted  on  this 
advice,  and  wrote  Dunan  that  he  would  re- 
fuse to  be  bound  by  the  agreement  thus  pro- 
cured.    The  bill  was  filed  April  27,  1899,  al- 
leging that,  under  the  agreement  set  up  by 
Dunan,  Wagener  was  bound  upon  payment 
of  the  claim,  less  $2,000,  to  assign  to  Mr. 
Lanahan  the  221  shares  of  Rasin  Fertilizer 
Company    stodc    which   he   held,    and    for 
this  reason  Mr.  Lanahan   was   made   party 
plaintiff,  and  Wagener  a  party  defendant. 
I   concur    in    the    conclusion    reached    by 
tke    eourt   that    the    agreement    was    sup- 
ported  by   a   sufficient   consideration,    and 
cannot    be    regarded    as    nudum    pactum; 
but  I  cannot  concur  in  the  conclusion  that 
it  is  such  an  agreement  as  should  be  enforced 
by  a  court  of  equity,   when    the  means  by 
which  it  was  procured  are  known  and  con- 
sidered.     It  has  long  been  settled  law  that 
the   interposition  of   a  court   of  equity   in 
'  granting  relief  by  the  enforcement  of  any 
contract  is  not  a  matter  of  right  in  the  liti- 
gant, but  is  one  of  sound  judicial  discretion, 
controlled  by  established  principles  of  equity, 
and,  in  dealing  with  these  questions  so  fre- 
quently arising  upon  every  variety  of  facts 
and  circumstances,  the  courts  have  stated 
the  law  with  a  corresponding  variety  of  lan- 
guage and  wealth  of  illustration.    Thus,  in 
Qurley  v.  nit€8hue,J$  Gill,  217,  Judge  Cham- 
bers said:     **A  court  of  equity,  professing, 
as  it  does,  to  lend  its  aid  exclusively  to  cases 
in  which  a  claim  can  be  conscientiously  en- 
forced, will  never  coerce  the  specific  perform- 
anoe  of  a  contract  for  a  party  who  has  not 
acted  fairly,  openly,  and  without  suppression 
of    an    important    fact.     .     .     .    Whether 
with  a  fraudulent  design,  or  innocently,  yet 
if  a  false  impression  has  been  conveyed,  and 
made  the  basis  of  the  contract,  this  extra- 
ordinary jurisdiction  of  the  court  will  not 
be  eicercised  by  coercing  a  specific  perform- 
ance."     In  O'Brien  v.  Pentz,  48    Md.  577, 
Judge  Stewart  said:    To  warrant  the  inter- 
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ference  of  a  court  of  equity,  the  contract 
must  be  mutual  and  equal  in  all  its  parts, 
and  have  no  circumstances  of  suspicion  a» 
to  its  bona  fides,  and  it  must  be  made  imder 
circumstances  commending  it  to  the  favor* 
able  apprehension  of  the  court.  In  Ellard 
V.  Llandaff,  1  Ball  &  B.  241,  252,  specific  per- 
formance of  an  agreement  for  a  lease,  in  con- 
sideration of  the  surrender  of  an  old  lease,, 
was  refused;  the  tenant  having  failed  to  dis- 
close the  fact  that  the  life  on  which  the  old 
lease  depended  was,  when  the  agreement  waa 
signed,  in  extremis,  Lord  Chancellor  Man- 
ners saying:  "All  the  material  facts  must 
be  known  to  both  parties,  and  is  it  not 
against  all  principles  of  equity  that  one 
party,  knowing  a  material  ingredient  in  an 
agreement,  shall  be  permitted  to  suppresa 
it  and  still  call  for  a  specific  performance?" 
These  illustrations  will  suffice  to  show  that 
the  power  to  coerce  specific  performance 
ought  not  to  be  exerted,  whatever  be  the 
form  of  the  contract,  or  its  technical  legal 
validity  to  sustain  an  action  for  its  breach, 
when,  upon  all  the  facts  and  circumstances, 
it  does  not  commend  itself  to  the  court  as 
secured  by  fair  and  open  dealing,  and  as  es* 
tablishing  a  precedent  promotive  of  the  prin- 
ciples of  justice. 

The  learned  judge  of  the  circuit  court 
stated  in  his  opinion  that  he  regarded  the 
evidence  as  showing  that  Wagener  consid- 
ered the  stock  he  held  as  collateral  abundant 
to  secure  the  indebtedness,  and  as  establish- 
ing the  fact  that  his  motive  in  *naking  the 
abatement  was — First,  to  close  up  promptly 
a  business  transaction,  and,  secondly,  to 
help  an  impecunious  debtor;  and  that  it 
could  not  therefore  have  been  material  to 
either  consideration  that  the  stoc^  would 
probably  advance  as  a  result  of  the  sale  to 
the  Virginia  &  Carolina  Chemical  Company; 
and,  in  consequence  of  this  view,  the  court 
held  that  the  mere  silence  of  Dunan  as  to  the 
pending  negotiations  for  sale,  and  its  prob- 
able results,  did  not  amount  to  fraudulent 
concealment,  and  did  not  operate  to  vitiate 
his  contract  or  prevent  its  enforcement  in  a 
court  of  equity.  But  an  examination  of 
the  testimony  has  led  me  to  a  different  con- 
clusion. It  will  be  borne  in  mind  that  this 
stock,  on  June  22,  1898,  was  pledged  for 
loans  of  $5,800,  and  that,  in  order  to  get  pos- 
session of  it,  the  appellant  was  obliged  to 
pay  off  these  loans,  thereby  increasing  Du- 
nan's  indebtedness  to  him  by  that  amount. 
Looking  first  to  the  face  of  the  agreement 
of  June  22d,  it  would  not  appear  that  the 
stock  was  regarded  by  tlie  appellant  as  am- 
ple security,  since  Duran  was  required  to 
assign  a  claim  of  over  $3,000  against  the 
Chesapeake  Guano  Company  as  further  se- 
curity, though  this  has  since  proved  to  be 
of  no  value.  Wagener.  who  managed  the 
transaction,  testifies  that  he  thought  in  tak- 
ing up  this  stock  he  was  taking  a  specula- 
tive risk  almost:  that  he  did  not  know  its 
value,  but  had  heard  some  had  been  sold 
at  abmit  $30;  and  that  Mr.  Lanahan  told 
him  "he  thought  it  might  become  valuable." 
Whiting,    who    acted    in    conjunction   with 
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Wagener,  testifies  that  he  made  some  inves- 
tigation about  itj  and  learned  from  Mr. 
Homer,  of  the  Second  National  Bank,  that 
the  stock  had  been  offered  some  time  back 
at  $40,  and  that  a  large  block  had  been 
offered  in  Richmond  at  $30,  but  that  Wagen- 
er's  idea  was  to  get  any  security  that  was 
possible,  and  he  decided  to  Hit  the  load 
of  $26  per  share,  and  carry  it  for  Mr.  Du- 
nan  as  collateral;  that  his  recollection  was 
Wageuer  put  it  at  $40,  as  a  basis  of  calcu- 
lation, and  that  on  that  basis  there  was 
still  a  considerable  amount  uncovered;  and 
that  the  claim  against  the  Chesapeake 
Guano  Company  was  assigned  to  fill  out  that 
deficit.  Mr.  Lanahan  testified  that  Wag- 
ener  asked  him  what  he  knew  about  this 
stock;  that  Dunan  proposed  to  assign  it  to 
them  as  collateral  security  for  their  debt, 
and  that  he  told  him  he  was  a  considerable 
holder  of  this  stock,  and  that  he  thinks  he 
told  him  he  considered  it  perfectly  good.  It 
does  not  follow,  because  Mr.  Lanahan 
thought  the  stock  perfectly  good,  that  the 
appellant  regarded  that  assigned  to  it  as 
ample  security  for  its  debt.  There  is  noth- 
ing to  show  that  Mr.  Lanahan  knew  the 
amount  of  the  debt,  the  number  of  shares  as- 
signed, or  the  fact  that  the  appellant  was 
required  to  advance  $20  per  share  to  get  pos- 
session of  it.  The  testimony  of  Wagener 
and  Whiting  is  clear  and  uncontradicted 
that  it  was  not  regarded  as  sufficient  secu- 
rity, and  that  for  this  reason  further  secu- 
rity was  required  for  the  deficit  of  $3,040 
shown  to  exist  upon  the  basis  of  $40,  at 
which  the  stock  was  estimated  by  Wagener 
in  the  transaction.  The  language  of  Mr. 
Lanahan,  as  stated  by  Wagener,  "that  he 
thought  the  stock  might  become  valuable," 
is  sugge'stive  rather  of  future  anticipated 
protection,  than  of  present  actual  protec- 
tion, and  made  it  only  more  incumbent  upon 
Dunan,  in  his  negotiation  for  an  abatement, 
to  withhold  nothing    bearing  upon    the  ap- 

?reciation  of  the  stock  since  its  assignment, 
cannot,  therefore,  agree  with  the  circuit 
court  that  Wagener  believed  the  collateral 
was  ample  security,  and  that  any  rise  in 
value  was  immaterial  to  liis  motives  in  mak- 
ing the  abatement,  on  the  suggestion  that 
it  would  inure  only  to  the  benefit  of  the 
debtor.  I  think  the  fair  inference  to  be 
drawn  from  all  the  evidence  is  that  Wag- 
ener regarded  this  stock  as  of  uncertain  and 
fluctuating  value,  and  thought  it  better,  in 
view  of  Dunan's  failure  to  comply  with  any 
part  of  his  original  contract,  and  of  his  rep- 
resentation of  his  utter  inability  to  comply 
with  anv  condition  of  the  extension  of  June 
22d,  to  secure  the  settlement  oll'ered  in  De- 
cember, 1808,  rather  than  to  await  the  real- 
ization of  the  opinion  of  Mr.  Lanahan  that 
the  stock  might  become  more  valuable,  of 
the  prospect  of  which  he  had  neither  knowl- 
edge nor  means  of  knowledge.  I  cannot 
doubt  that  if  Dunan  had  disclosed  to  him 
the  fact  that  a  sale  of  this  stock,  which 
would  raise  its  value  to  $02,  and  give  Dunan 
a  commission  of  $0,000  had  been  approved 
by  the  directors,  and  only  awaited  the  ratifi- 
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cation  of  the  stockholders,  the  agreement 
never  would  have  been  procured.  Nor  can 
1  regard  this  as  a  case  of  mere  silence  on  the 
part  of  Dunan,  not  vitiating  his  contract, 
nor  preventing  its  enforcement  in  equity. 
For  this  position,  reliance  was  had  upon 
Laidlaw  v.  Organ,  2  Wheat.  195,  4  L.  ed.218; 
and  Tunier  v.  (Jreen  [1895]  2  Ch.  205.  I 
have  already  referred  to  Ellard  v.  Llandaff, 
1  Ball  &  13.  250,  as  laying  down  the  rule  by 
which  I  think  this  case  should  be  governed, 
upcn  the  principle  so  well  stated  by  Sir  Ed- 
ward Fry,  that  **silence  which  would  not  con- 
stitute fraud  may  yet  constitute  such  un- 
fairness in  a  contract  as  to  stay  the  hand  of 
the  court,"  and  which  is  quoted  in  Turner  ▼. 
Green,  where  Ellard  v.  Llandaff  was  men- 
tioned, with  a  possible  suggestion  of  disap- 
proval, though  admitting  that  its  author- 
ity had  not  l>een  questioned  by  any  reported 
case.  In  Laidlaw  v.  Organ  the  question  was 
whether  the  intelligence  of  the  signing  of 
the  treaty  of  Ghent,  which  materially  af- 
fected the  price  of  goods  bargained  for,  and 
which  was  exclusively  within  the  knowledge 
of  the  vendee,  ought  to  have  been  communi- 
cated by  him  to  the  vendor.  The  United 
States  district  court  directed  a  verdict  for 
tlic  plaintiff.  On  error  to  the  Supreme  Court, 
the  judgment  was  reversed.  Judge  Marshall 
saying,  it  is  true,  'The  court  is  of  opinion 
he  was  not  bound  to  communicate  it,"  but 
adding  immediately  thereafter:  "It  would 
be  difficult  to  circumscribe  the  contrary  doc- 
trine within  proper  limits,  where  the  means 
of  intelligence  are  equally  accessible  to  both 
parties.  But  at  the  same  time  each  party 
must  take  care  not  to  say  or  do  anything 
tending  to  impose  upon  the  other.  The  court 
thinks  the  absolute  instruction  of  the  judge 
was  erroneous,  and  that  the  question  whether 
any  imposition  was  practised  by  the  vendee 
upon  the  vendor  ought  to  have  been  sub- 
mi  tt-ed  to  the  jury."  We  think  it  is  obvious, 
therefore,  that,  if  that  had  been  an  applica- 
tion for  specific  performance,  it  would  have 
been  refused,  and  the  vendee  would  have 
been  left  to  his  action  for  damages.  The  case 
of  Turner  V.  Green,  [1895]  2  Ch.  205,  decided 
in  1895,  presents  the  appellees'  case  probably 
as  strongly  as  any  which  can  be  adduced; 
but  I  cannot  think  it  should  be  adopted  to 
control  this  case.  The  application  there  was 
for  the  specific  enforcement  of  an  agreement 
to  compromise  a  pending  action,  which  the 
defendant  -claimed  ought  to  be  enforced,  be- 
cause the  plaintiff,  being  aware  that  the 
clerk,  before  whom  somfe  preliminary  pro- 
ceeding was  pending,  had  expressed  an  opin- 
ion (not  amounting  to  a  decision)  favorable 
to  defendant,  did  not  disclose  this  fact  to 
the  defendant  when  the  compromise  agree- 
ment was  made,  and  it  was  held  that  plain- 
tiflf's  silence,  under  the  circumstances  of  that 
case,  was  not  sufficient  ground  for  refusing 
specific  performance.  Justice  Chitty  adopt- 
ing, as  a  correct  exposition  of  the  law,  the 
text  of  Sir  Edward  Fry,  "that  mere  silence 
as  regards  a  material  fact,  which  the  one 
party  is  not  under  an  obligation  to  disclose 
to  the  other,  cannot  be  a  ground  for  re8ci»> 
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sion  or  |i  defense  to  specific  perfonnance." 
Concediiig  this  to  be  a  correct  proposition  of 
law,  it  leaves  for  determination  in  each  case 
what  facts  are  not  required  to  be  disclosed. 
In  that  case  it  was  held  .that  plaintiff  was 
under  no  obligation  to  disclose  the  clerk's 
expression  of  opinion,  presumably  because 
the  defendant  had  the  same  means  of  knowl- 
edge as  the  plaintiff,  and  Justice  Chitty  pro- 
<««led  to  say  that  if  there  had  been  any  over- 
reaching by  plaintiff,  or  any  misleading  con- 
versation with  reference  to  the  proceedings 
before  the  clerk^  a  different  case  might  have 
been  presented,  in  which  an  obligation  might 
have  arisen  binding  plaintiff  to  disclose  all 
he  knew.  He  also  adopted,  as  a  correct 
statement  of  the  law.  Lord  Campbell's  lan- 
guage in  Walters  v.  Morgan,  3  De  G.  F.  &  J. 
7 IS,  that  simple  reticence  does  not  amount 
to  l^al  fraud,  however  viewed  by  moral- 
ists: But  a  single  word,  or  a  smile,  from 
one  party  intended  to  induce  the  other  party 
to  believe  the  existence  of  a  nonexisting  fact, 
which  might  influence  the  making  or  declin- 
ing of  the  contract,  would  be  a  sufficient 
ground  to  refuse  a  decree  for  specific  per- 
formance. This  statement,  he  says,  is  cor- 
rect, and  "is  of  general  application,  except 
perhaps  in  the  case  of  contract^  requiring 
uberrima  fides,  which  involve  a  duty  to  make 
fall  disclosure,  and  that,  wherever  there  is 
an  obligation  to  disclose,  the  nondisclosure 
is  a  defense  to  a  specific  performance  action." 
It  might  be  argued  with  great  force,  Within 
the  lines  of  Tttmer  v.  Green^  that  this  is  a 
contract  requiring  uberrima  fides,  and  carry- 
ing with  it  the  obligation  of  full  and  frank 
disclosure,  since  the  parties  were  not  deal- 
ing at  arms'  length.  Dunan  had  not  invited 
the  appellant  to  a  trial  of  skill  and  shrewd- 
ness in  bargaining,  but  had  appealed  to  its 
gmerosity  for  a  release  from  a  ccmcluded 
contract,  and  for  the  abatement  of  a  large 
part  of  the  debt  incurred  thereunder.  But  I 
shall  not  discuss  this  question,  because  I 
think  the  testimony  shows  that  the  appel- 
lant was  misled  by  the  conduct  and  state- 
ments of  Dunan,  and  that  the  agreement  was 
procured  by  those  means;  and  therefore, 
npon  all  the  authorities,  ought  not  to  be  en- 
forced. Wagener  testified  that  when  Dunan 
saw  him  in  New  York,  December  3d,  and 
asked  for  an  abatement  of  $3,000,  he  told 
him  "he  had  nothing."  Now,  while  this  may 
have  been  true  at  that  moment,  it  was  also 
true  that,  the  moment  the  sale  which  had 
been  approved  by  the  directors  was  ratified 
by  the  stockholders,  he  would  have  his  com- 
mission of  $6,000.  and  the  difference  be- 
tween the  stock  at  $02  per  share  ($13,702? 
and  the  debt  for  which  it  was  pledged  to  the 
appellant  ($C,088),  amounting  to  $7,614, 
and  making  with  his  commission  a  total  ot 
$13,614,  as  he  knew  at  that  time.  In  the 
opinion  of  the  court,  the  fact  that  Dunan  re- 
ceived a  commission  of  $C,000  for  effecting 
the  sale  of  the  Rasin  company's  property  is 
treated  as  immaterial,  because  that  whole 
amoimt  was  applied  by  him  to  the  payment 
of  a  debt  owed  by  him  to  another  person; 
bat  he  had  the  same  right  and  power  to  apply 
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that  $6,000  to  the  Chicora  company's  debt 
as  to  that  of  the  person  who  received  it.  It 
was  available  for  the  payment  of  his  debts 
to  whomsoever  due,  and  he  could  not  truly 
say,  as  he  did  say,  that  he  had  nothing,  and 
could  not  make  any  better  settlement  than 
that  offered,  when  the  sale  thus  consum- 
mated put  him  in  the  possession  and  con- 
trol of  $6,000  as  commission,  and  $7,614  for 
appreciation  of  his  221  shares  of  the  Kasin 
company's  stock,  which  were  then  pledged 
to  the  Chicora  company.  Dunan  himself, 
testifying  in  chief,  stated  that  he  told  Wag- 
ener at  that  time  that  $9,000  "was  the  best 
settlement  he  could  make  for  some  time," 
when  he  knew  at  that  time  that,  if  the  sale 
was  consummated  on  the  12th  of  December, 
the  pledged  stock  would  thereby  become 
worth  more  than  double  the  debt  due  the 
appellant,  and  a  speedy  settlement  would  fol- 
low at  100  cents  on  the  dollar.  On  the  aft- 
ernoon of  December  5,  at  or  about  5:20 
o'clock,  Dunan,  being  in  Baltimore,  tele- 
graphed Wagener  in  New  York  that  his 
party  accepted  the  abatement  of  $2,000,  and 
would  make  payment  December  14.  Whit- 
ing testified  that  on  that  day — ^December 
5  (at  what  hour  is  not  stated) — he  went  to 
Dunan's  office  and  asked  him  if  it  were  true 
that  the  Rasin  Fertilizer  Company  had  been 
bought  by  the  Virginia  &  Carolina  Com- 
pany, and  that  Dunan  said  there  was  not 
any  truth  in  it;  that  negotiations  had  been 
pending  with  a  northern  syndicate,  which, 
if  carried  out,  would  give  the  Rasin  stock- 
holders very  little  for  their  stock,  but  that 
on  the  same  day  he  (Wagener)  ascertained 
that  the  transaction  was  a'  fact,  and  so 
wrote  the  appellant.  It  was  true  that  no 
completed  safe  had  then  been  made,  but  the 
testimony  shows  that  Dunan  knew  Whit- 
ing's connection  with  the  appellant  from  the 
inception  of  the  transaction  down  to  that 
time,  and  I  cannot  regard  Dunan's  conduct 
throughout,  and  his  statements  both  to  Wag- 
ener and  Whiting,  in  any  other  light  than 
as  an  effort  to  suppress  all  knowledge  of 
the  pending  sale,  and  to  prevent  ite  dis- 
closure until  he  could  close  the  negotiations 
for  abatement  by  his  telegraphic  acceptance, 
which  followed  hard  upon  the  heel  of  his 
interview  with  Whiting. 

The  nature  of  the  agreement,  and  the  cir- 
cumstances under  which  it  was  made,  being 
those  which  I  have  stated,  I  think  a  court 
of  equity  should  abstain  from  its  enforce- 
ment, and  that  the  appellee  should  be  left 
to  his  action  at  law. 


Ferdinand  H.  SCHOLLE,  Appi., 


V. 


STATE  of  Maryland. 
(90  Md.  729.) 
1.     An    exemption    from    a    statute 


Note. — As  to  constitutionality  of  regulations 
as  to  practice  of  physicians,  see  Louisville  Safe- 
ty Vault  &  T.  Co.  V.  Louisville  &  N.  R.  Co. 
(Ky.)  14  L.  R.  A.  579,  and  note;  and  State  e» 
rel.  Burroughs  v.  Webster  (Ind.)  41  L.  R.  A. 
212. 
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qnlrlnv  a  Ileense  to  practise  medi- 
cine, ot  commissioned  surgeons  of  the  Unit- 
ed States  army,  nayy,  or  marine  hospital  sery- 
Ice,  physicians  or  surgeons  in  actual  con- 
sultation from  other  states,  and  persons  tem- 
porarily practising  under  superyision  of  an 
actual  medical  preceptor,  does  not  create  an 
arbitrary,  unreasonable,  or  unjust  discrimi- 
nation in  ylolation  of  U.  S.  Const.  14th 
Amend.,  since  the  reasons  for  these  exemp- 
tions are  apparent,  and  are  entirely  of  a  pub- 
lic character. 

2.  Tlte  autltority  to  appoint  medical 
examinem,  conferred  upon  incorpo- 
rated medical  societies  by  Acts  1892, 
chap.  296,  1894,  chap.  217,  and  1896.  chap. 
194,  Is  not  inyalid  as  committing  the  execu- 
tion at  the  law  to  a  body  corporate  not  an 
officer  or  agent  of  the  government. 

8.  The  appointment  of  medical  boards 
by  incorporated  medical  societies,  un- 
der express  authority  of  a  statute  creating 
the  office,  does  not  ylolate  Const,  art.  2,  |  10, 
providing  for  nominations  of  officers  by  the 
governor,  ^'unless  a  different  mode  of  ap- 
pointment be  prescribed  by  the  law  creating 
the  office." 

(March  21,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  of  Baltimore  con- 
victing him  of  violating  the  statute  prescrib- 
ing qualifications  for  persons  practising 
medicine  and  surgery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  F.  Harley,  for  appellant: 

The  law  makes  certain  specific  exceptions 
from  its  operations. 

This  is  not  the  equality  of  the  Constitu- 
tion. 

State  V.  Pennoyer,  65  N.  H.  113,  6  L.  R. 
A.  709,  18  Atl.  878. 

The  law  is  obnoxious  to  the  constitutional 
provisions  of  the  14th  Amendment,  in  that 
it  is  not  enforceable  in  the  usual  modes  es- 
tablished in  the  administration  of  govern- 
ment with  respect  to  kindred  matters,  and 
in  that  it  leaves  room  for  the  play  and  ac- 
tion of  purely  arbitrary  power. 

De^it  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064. 

It  cannot  be  contended  that  it  is  within 
the  legitimate  range  of  legislative  power  to 
delegate  to  a  private  person,  without  mak- 
ing him  an  officer  of  tne  state,  the  absolute 
and  exclusive  power  to  appoint  an  examin- 
ing board,  with  the  vast  powers  given  by  this 
law,  and  with  the  duty  of  reporting,  not  to 
the  state,  but  to  the  individual  in  question. 

Bradshato  v.  Lankford,  73  Md.  428,  11  L. 
R.  A.  582,  21  Atl.  60. 

Statutes  can  delegate  such  powers  only  to 
public  officers  or  bodies. 

The  medical  and  chirurgical  faculty  of  the 
state  of  Maryland  is  a  private  corporation. 

Regents  of  the  University  v.  WilliamSf  9 
Gill  &  J.  366,  31  Am.  Dec.  72;  Guthrie, 
14th  Amendment,  p.  74;  Ulman  v.  Balti- 
more, 72  Md.  587,  11  L.  R.  A.  224,  20  Atl. 
141 ;  Baltimore  v.  Radecke,  49  Md.  217,  33 
Am.  Rep.  239. 

If  the  legislature  is  competent  to  farm  out 
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one  of  its  police  powers,  it  can  delegate  all 
of  them  to  private  individuals  who  have  no 
connection  with  the  government  or  responsi- 
bility thereto;  and  this  action  would  be  de- 
structive of  all  government. 

Cooley,  Const.  Lim.  249. 

Statutes  must  be  reasonable  regulations; 
and  what  are  reasonable  is  necessarily  a  ju- 
dicial question. 

Long  V.  State,  74  Md.  665,  12  L.  R.  A.  425, 
22  Atl.  4. 

Clothing  a  single  individual  with  such 
power  is  not  reasonable. 

Baltimore  v.  Radeoke,  49  Md.  217,  33  Am. 
Rep.  239. 

Messrs.  Isidor  Rayner,  Attorney  Gener- 
al, Archibald  H.  Taylor,  XL  P.  KeeelL^ 
jT,f  and  John  Pelroe  Brnns,  for  appellee: 

It  is  too  late  at  this  day  to  deny  the  gen- 
eral power  of  the  legislatures  of  the  vari- 
ous states,  in  the  exercise  of  their  police 
powers,  to  enact  laws  for  the  protection  of 
the  health  and,  welfare  of  their  respective 
citizens,  and  to  prescribe  the  methods  and 
conditions  under  which  certain  trades,  call- 
ings, and  professions  must  be  carried  on. 

Dent  V.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Singer  v.  State,  72  Md.  464,  8 
L.  R.  A.  551,  19  Atl.  1044;  lotca  Eclectic 
Medical  College  Asso.  v.  Schrader,  87  Iowa, 
659,  20  L.  R.  A.  356,  55  N.  W.  24 ;  State  v. 
Broadhelt,  89  Md.  565,  45  L.  R.  A.  433,  43 
Atl.  771;  Williams  v.  Dental  Examiners,  93 
Tenn.  619,  27  S.  W.  1019 ;  State  v.  Creditor, 
44  Kan.  566,  24  Pac.  346. 

Wherever  the  legislature  has  the  right  to 
accomplish  a  certain  result,  and  that  result 
is  best  obtained  by  means  of  a  corporation, 
it  has  the  right  to  create  such  a  corporation, 
and  to  endow  it  with  the  powers  necessary 
to  efTeot  the  desired  and  lawful  purpose. 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  579;  Slaughter-House  Cases,  16  Wall. 
36,  21  L.  ed.  394. 

Our  Constitution,  5  10,  art.  2,  gives  the 
amplest  power  to  the  legislature  to  provide 
for  the  appointment  of  officers  upon  whom 
are  laid  public  duties,  in  such  a  way  as  it 
may  see  fit,  when,  after  conferring  upon  the 
governor  the  duty  of  this  appointment.  It 
adds,  ''unless  a  difTerent  mode  of  appoint- 
ment be  prescribed  by  the  law  creating  the 
office." 

Baltimore  v.  State  ex  rel.  Board  of  Police, 
15  Md.  376,  74  Am.  Dec.  672. 

When  the  legislature  has  created  an  office 
by  act  of  assembly,  the  legislature  can  desig- 
nate by  whom  and  in  what  manner  the  per- 
son who  is  to  fill  the  office  can  be  appointed. 

Davis  V.  State,  7  Md.  151,  61  Am.  Dec. 
331;  Chicago,  B.  d  Q.  R.  Co.  v.  tfehrasku 
ex  rel.  Omaha,  170  U.  S.  57,  42  L.  ed.  948, 
18  Sup.  Ct.  Rep.  513. 

Similar  methods  of  appointment  of  these 
boards  of  examiners  are  prescribed  by  the 
statutes  of  Indiana  and  'California,  both  of 
whieh  have  been  recognized  as  altogether 
valid  and  constitutional. 

Ex  parte  Frazer,  64  Cal.  94;  E»  parte  Mc- 
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Nulty,  77  Cal.  164,  19  Pac.  237 ;  Wilkins  v. 
State,  113  Ind.  511,  16  N.  E.  191. 


;e,  J.,  delivered    the    opinion    of  the 
court :     . 

The  appellant  was  indicted  for  unlawful- 
ly practising  medicine  and  surgery  in  the 
state  of  Maryland  without  being  registered 
as  a  physician  or  surgeon  in  the  registry  of 
physicianB  and  surgeons.  The  question  pre- 
sented by  the  appeal  is  the  validity  of  Acts 
1892,  chap.  296,  Acts  1894,  chap.  217,  and 
Acts  1896,  chap.  194,  all  of  which  are  incor- 
porated in  Mr.  Poe's  Supplement  to  the  Code 
as  article  43,  91  39-63,  subtitle  <*Practition- 
ers  of  Medicine."  These  statutes  are  the 
final  result  of  a  series  of  successive  enact- 
ments which  have  created  a  well-defined  sys- 
tem for  the  regulation  of  the  practice  of 
medicine  in  the  state.  Inasmuch  as  extend- 
ed reference  was  made  to  them  in  the  case 
of  Manger  v.  State  Medical  Examiners  (de- 
cided at  the  present  term)  90  Md.  659,  45 
Ati.  891,  we  need  refer  here  to  only  so  much 
of  the  system  now  in  force  as  is  required  for 
a  proper  consideration  of  the  questions  in- 
volved in  this  appeal.  The  acts  provide  for 
two  boards  of  examiners,— one  to  be  appoint- 
ed by  the  Medical  and  Chirurgical  Faculty 
of  the  State  of  Maryland;  the  other  by  the 
Maryland  State  Homeopathic  Medical  So- 
ciety. Each  of  these  boards  is  empowered  to 
grant  licenses  to  practise  medicine  in  the 
state,  and  no  one  is  allowed  so  to  practise 
unless  he  has  first  obtained  such  license. 
The  49th  section  of  the  article  contains  an 
exception  to  this  general  rule  by  the  provi- 
sion that  the  subtitle  shall  not  apply  ''to 
commissioned  surgeons  of  the  United  States 
army,  navy,  or  marine  hospital  service,  to 
physicians  or  surgeons  in  actual  consulta- 
tion from  other  stieites,  or  to  persons  tempo- 
rarily practising  under  the  supervision  of 
an  actual  medical  preceptor."  It  is  contend- 
ed on  the  part  of  the  appellant  that  these 
exemptions  from  the  burden  of  obtaining  a 
license  to  practise  is  an  unjust  and  unrea- 
sonable discrimination  between  persons  en- 
gaging in  the  medical  business  or  profession, 
and  that  its  effect  is  to  render  the  whole  act 
invalid,  as  being  in  contravention  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  It  is  not  questioned,  as,  in- 
deed, it  could  not  be,  that  the  state  under 
the  police  power  has  authority  to  pass  such 
reasonable  laws  for  the  protection  of  the 
health,  morals,  and  safety  of  the  public  as 
its  legislature,  in  the  exercise  of  its  discre- 
tion, may  deem  necessary  and  proper.  But 
the  contention  is  that  the  provisions  of  the 
section  by  which  the  exemptions  from  li- 
een«ng  are  declared  are  not  just  and  rea- 
sonable, and  bear  no  proper  relation  to  the 
objects  sought  to  be  accomplished;  and  the 
argument  is  that,  while  a  certain  class  of 
physicians  are  not  required  to  register,  it 
is  an  infringement  of  the  principle  of  equal- 
ity to  require  registration  of  others  who  do 
not  belong  to  the  favored  class.  This  objec- 
tion, therefore,  amounts  to  no  more  than  to 
affirm  that  the  classification  made  by  the 
statutes  is  purely  arbitrary;  for  all  the  au- 
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thorities  agree  that  if  a  classification  be  just 
and  reasonable,  and  bear  a  proper  relation 
to  the  subject-matter  of  the  act,  no  objection 
to  its  validity  can  be  raised.  The  14th 
Amendment  was  not  intended  to  restrain  the 
legislature  from  such  reasonable  provisions 
as  are  necessary  for  the  protection  of  the 
public  health,  and  in  doing  this  conditions 
may  exist  that  make  it  most  essential  to  im- 
pose upon  some  persons  greater  burdens  than 
upon  others  not  similarly  situated.  '*The 
great  purpose  of  the  amendment  is  to  exclude 
everything  that  is  arbitrary  and  capricious 
in  legislation  affecting  the  rights  of  the  citi- 
zen." Dent  V.  West  Virginia,  129  U.  S.  114- 
128,  32  L.  ed.  623-628,  9  Sup.  Ct.  Rep.  231 ; 
State  V.  Broadhelt,  89  Md.  579,  45  L.  R.  A. 
433,  43  Atl.  771;  State  v.  Knowles,  90  Md. 
646,  49  L.  R.  A.  695,  45  Atl.  877 ;  Sing&r  v. 
State,  72  Md.  404,  8  L.  R.  A.  551,  19  Atl. 
1044;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Mugler  v. 
Kansas,  123  U.  S.  623,  81  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Yick  Wo  v.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 
Here  the  purpose  of  the  acts  in  question 
was  the  protection  of  the  public  from  the 
consequences  of  ignorance  and  incapacity  in 
the  practice  of  medicine  and  surgery.  As  a 
means  of  effecting  this,  they  exact  from  the 
persons  proposing  to  engage  in  the  business 
a  certain  d^ree  of  skill  and  learning,  to  be 
evidenced  by  a  certificate  upon  which  the 
public  may  rely.  If  the  conditions  sur- 
rounding all  persons  who  desired  to  practise 
were  alike,  there  could  be  differences  made 
as  to  the  terms  upon  which  a  certificate 
could  be  obtained.  But  if  there  are  differ- 
ences as  to  conditions  and  situations,  by 
which  it  becomes  reasonable  that  greater 
precautions  are  required,  in  some  cases  than 
in  others,  classes  may  be  formed  by  which 
certificates  can  be  granted  to  some  without 
examination,  and  by  which  others  may  be 
exempted  altogether  from  the  burden  of  be- 
ing registered.  But  these  classes  must  be 
created  upon  considerations  only  that  are 
promotive  of  the  public  interests,  and  if  they 
are  so  created  they  do  not  constitute  an  un- 
lawful discrimination,  and  do  not  impair  the 
"equal  right  which  all  can  claim  in  the  en- 
forcement of  the  laws."  The  case  of  State 
V.  Pennoyer,  65  N.  H.  113,  5  L.  R.  A.  709, 
18  Atl.  878,  relied  upon  by  the  appellant  to 
sustain  his  contention,  is  nowise  in  conflict 
with  what  has  just  been  said.  In  that  case 
the  act  was  pronounced  invalid  because  the 
exemption  from  the  burden  of  obtaining  a 
license  was  made  to  depend,  "not  upon  in- 
tegrity, education,  and  medical  skill,  but 
upon  a  continuous  dwelling  in  one  place  for 
a  certain  time."  Such  a  discrimination  was 
undoubtedly  arbitrary,  and  founded  upon  no 
reason  having  relation  to  the  subject.  It 
had  no  rejjard  to  competency,  or  to  any  ma- 
terial difference  of  situation,  and,  if  main- 
tainable, no  reason  could  be  assisrned  why 
"a  monopoly  of  the  business  might  not  be 
given"  to  favored  physicians.  But  that  can- 
not be  said  of  the  provisions  of  the  section 
and  the  law  now  being  considered.  Those  to 
whom  the  provisions  of  the  acts  do  not  ap- 
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ply  are  (1)  commissioned  surgeons  of  the 
United  States  army  and  navy  and  marine 
hospital ;  ( 2 )  physicians  and  surgeons  in  ac- 
tual consultation  from  other  states;  and  (3) 
persons  temporarily  practising  imder  the  su- 
pervision of  an  actual  medical  preceptor. 
The  reasons  for  these  exemptions  from  the 
operation  of  the  act  are  apparent,  and  are 
entirely  of  a  public  character.  The  compe- 
tency of  the  first  class  is  assured  by  the  ex- 
actions required  of  them  before  they  could 
become  commissioned  in  the  service  of  the 
United  States  as  physicians  or  surgeons.  So, 
also,  physicians  in  a  marine  hospital  are  se- 
lected for  their  special  adaptation  and  skill 
for  that  work.  There  could  be  no  public 
reason,  therefore,  that  these  medical  offi- 
cers should  be  required,  for  the  protection 
of  the  public,  to  be  registered.  Nor  can  any 
reason  having  in  view  tlie  public  protection 
be  assigned  for  requiring  certificates  of  the 
remaining  classes.  Neither  of  these  classes 
can  be  said  to  be  practitioners  within  this 
state.  The  physician,  from  another  state, 
"in  actual  consultation,"  has  co-operating 
with  him  a  registered  physician.  To  require 
him  to  license  as  for  general  practice  would 
have  no  other  effect  than  occasionally  to  de- 
prive the  patient  and  the  local  physician  of 
the  benefit  of  the  advice  of  some  of  the  most 
eminent  and  skilful  gentlemen  in  the  pro- 
fession. Moreover,  as  to  both  the  second 
and  third  classes,  the  public  are  fully  pro- 
tected from  the  incompetency  of.  the  foreign 
physician  and  the  student  by  the  presence 
and  supervision  and  restraints  of  the  certi- 
fied physicians  of  the  state.  This  section, 
therefore,  cannot  be  objected  to  as  in  any  re- 
spect arbitrary  or  unreasonable,  or  as  in  any 
manner  creating  any  unjust  discrimination. 
Another  objection  raised  is  that  these  acts 
commit  the  execution  of  the  law  to  "a  body 
corporate  not  an  officer  or  agent  of  the  gov- 
ernment." One  of  the  bodies  charged  with 
the  duty  of  appointing  one  of  the  fioards  of 
medical  examiners  is  the  Medical  and  Chi- 
nirgical  Faculty  of  the  State  of  Maryland. 
It  was  incorporated  in  1798,  and  by  chapter 
105  of  the  Acts  of  that  year  it  was  clothed 
w^ith  authority  to  elect  twelve  persons  to  be 
styled  the  "Medical  Board  of  Examiners  for 
the  State  of  Maryland,"  whose  duty  it  was 
to  grant  licenses  to  persons  qualified  to  prac- 
tise medicine  and  surgery.  In  referring  to  the 
power  thus  conferred  upon  the  Medical  and 
Chirurgical  Faculty,  this  court  in  Regents* 
Case,  9  Gill  &  J.  388,  31  Am.  Doc,  72,  et  seq., 
said  that  "a  corporation  may  be  private,  and 
yet  the  act  or  charter  of  incorporation  con- 
tain provisions  of  a  purely  public  character, 
introduced  solely  for  the  public  frood.  and 
as  a  general  police  regulation  of  the  state." 
The  court  cites  as  instances  the  Knglish  stat- 
utes creating  the  College  of  Physicians  in 
London  and  founding  the  College  of  Barbers 
and  Surgeons.  It  then  proceeds:  "The  leg- 
islature possesses  the  power  to  regulate  the 
internal  police  of  the  state,  .  .  .  and, 
having  regard  to  the  health  and  lives  of  the 
citizens  of  the  sta'te,  to  adopt  from  time  to 
time  such  wholesome  regulations  as  may  be 
deemed  best  calculated  to  guard  against  the 
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evils  and  mischiefs  attendant  upon  the  prac- 
tice of  physic  and  surgery  by  ignorant  and 
incompetent  persons.  That  the  legislature 
might  at  any  time,  without  the  intervention 
of  a  corporation,  have  provided  for  the  or- 
ganization of  a  board  or  boards  for  the  ex- 
amination of  persons  applying  for  admission 
to  the  practice  of  physic  or  surgery,  and  im- 
posed a  penalty  upon  any  who  should  practise 
without  having  first  obtained  a  license  from 
such  board,  and  afterwards  from  time  to 
time  have  adopted  other  means  more  or  leas 
efficient  for  the  promotion  of  the  desired  end, 
or  whether  wisely  or  not  have  removed  the 
restriction  altogether,  is  a  proposition  not 
to  be  questioned."  The  court  further  pro- 
ceeds to  observe  that  the  legislature,  with 
the  object  of  encouraging  the  acquisition  of 
knowledge  and  of  shielding  the  community 
from  the  pernicious  efifects  of  the  ignorance 
of  unskilful  pretenders,  had  authorized  the 
Medical  and  Chirurgical  Faculty,  "as  it  had 
the  right  to  do,"  to  appoint  a  board  of  ex- 
aminers, who  should  examine  and  issue  li- 
censes, as  a  means  of  effecting  the  end  in 
view,  and  who  "for  that  purpose  may  be  con- 
sidered as  agents  or  officers  of  the  state." 
In  Slaughter-House  Cases,  16  Wall.  36-130, 
21  L.  ed.  394-426,  where  it  was  contended 
that  the  legislature  had  exceeded  its  power 
in  creating  a  private  corporation  for  the 
special  purpose  of  maintaining  the  slaughter 
house  for  the  city  of  New  Orleans,  the  court 
said:  "If  this  statute  had  imposed  on  the 
city  of  New  Orleans  precisely  the  same  du- 
ties, accompanied  by  the,  same  privileges 
which  it  has  on  the  corporation  which  it  cre- 
ated, it  is  believed  that  no  question  would 
have  been  raised  as  to  its  constitutionality. 
.  .  .  Why  cannot  the  legislature  confer 
the  same  powers  on  another  corporation, 
created  for  a  lawful  and  useful  public  ob- 
ject, that  it  can  on  a  municipal  corporation 
already  existing?  That  wherever  a  legisla- 
ture has  the  right  to  accomplish  a  certain 
result,  and  that  result  is  best  attained  by 
means  of  a  corporation,  it  has  the  right  to 
create  such  a  corporation,  and  to  endow  it 
with  the  powers  necessary  to  effect  the  de- 
sired and  lawful  purpose,  seems  hardly  to 
admit  of  debate." 

Nor  does  the  method  of  the  appointment 
of  the  medical  boards  affect  the  validity  of 
the  law.  Section  10  of  article  2  of  the  Consti- 
tution of  the  state  confers  upon  the  govern- 
or the  authority  "to  nominate,  and  by  and 
with  the  advice  and  consent  of  the  senate  ap- 
point," all  civil  and  military  oflicers  whose 
appointment  or  election  is  not  therein  other- 
wise provided  for,  "unless  a  different  mode  of 
appointment  be  prescribed  by  the  law  creat- 
ing the  office."  This  provision  simply  means, 
as  was  said  in  Datns  v.  State,  7  Md.  161. 
61  Am.  Dec.  331,  "that  the  governor  shall 
have  the  power  to  fill  all  offices  in  the  state, 
whether  created  by  the  Constitution  or  by 
act  of  assembly,  unless  otherwise  provided 
by  the  one  or  the  other.  When,  therefore, 
tiie  legislature  has  created  an  office  by  act 
of  assembly,  the  legislature  can  designate  by 
whom  and  in  what  manner  the  person  who  ia 
to  fill  the  office  shall  be  appointed." 
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Some  oomment  was  made  upon  the  effect 
of  i  61,  but,  inasmuch  as  that  was  fully  con- 
sidered and  passed  upon  in  Manger  v.  State 
Medioal  EsMminera  (decided  by  this  court  at 
the  present  term)  90  Md.  659,  45  Atl.  891, 
we  need  only  to  refer  to  that  case. 

We  have  now  considered  all  the  questions 
that  were  pressed  upon  us  at  the  hearing 
or  are  contained  in  the  briefs  of  the  respect- 
ive ooimsel.  We  may  add  to  what  has  al- 
ready been  said,  however,  that  we  find  noth- 
ing in  any  of  these  statutes  that  is  ob- 
noxious to  constitutional  objection.  Laws 
limilar  to  those  regulating  the  practice  of 
medicine,  of  surgery,  and  of  many  trades 
have  frequently  been  under  consideration  in 


this  and  other  courts,  and  have  been  main- 
tained as  valid  enactments.  We  refer  to 
some  of  the  cases,  to  which  many  more  could 
be  added:  Dent  v.  West  Virginia,  129  U. 
S.  114,  32  L.  ed.  623,  9  Sup.  Ct.  Hep.  231; 
Wilkina  v.  State,  113  Ind.  614,  16  N.  E.  192; 
State  V.  Knowles,  90  Md.  646,  49  L.  R.  A. 
695,  45  Atl.  877,  and  cases  there  cited;  Ew 
parte  Frazer,  54  Cal.  94;  Ex  parte  McNulty, 
77  Cal.  164,  19  Pac.  237;  lotoa  Eclectic  Med- 
ical College  Asso.  v.  Schrader,  87  Iowa,  659, 
20  L.  R.  A.  355,  65  N.  W.  24 ;  State  v.  Broad- 
helt,  89  Md.  579,  45  L.  R.  A.  433,  43  Atl. 
771;  and  other  cases  already  cited  above. 

Finding  no  error,   the  judgment  will  he 
affirmed. 


NEW  JERSEY  SUPREME  COURT. 


Re  Carl  LENTZ. 

*It  appear*  tl&at  elvltt  or  nine  years 
mmo  Carl  Leats,  aa  attorney  of  tbils 
eonrty  ^wronarfally  appropriated  to  bis 

own  use  moneys  Intrusted  to  him  by  bis 
client  for  otber  purposes ;  that  sucb  misap- 
propriation was  made  without  any  actual  In- 
tesat  to  defraud,  and  with  the  expectation  of 
paying  It  over  as  soon  as  required;  that  be 
had  paid  it  over,  principal  and  interest,  not, 
indeed,  as  soon  as  required,  but  l>efore  the 
rule  in  this  matter  was  applied  for ;  and  that 
since  the  misappropriation  he  has  conducted 
himself  with  integrity  in  private  and  public 
life  and  in  an  important  state  office.  Held, 
that  the  circumstances  do  not  warrant  the 
conclusion  that  Mr.  Lentz  is  now  unworthy 
of  the  confidence  of  clients,  and  therefore  do 
not  require  the  court  to  strllce  him  off  the 
roll  of  attorneys,  or  to  suspend  him  from  the 
practice  of  bis  profession. 

(June  11,  1900.) 

ON  RULE  to  show  cause  why  a  motion  to 
disbar  Carl  Lentz  should  not  be  granted. 
Rule  discharged. 
The  facts  are  stated  in  the  opinion. 
Mr,  S.  H.  Grey,  Attorney  General,  for  the 
role. 

Messrs.  Samuel  Kaliaoh  and  Cort- 
laadt  Parker,  contra. 

IMzoa,  J.,  delivered  the  opinion  of  the 
court: 

On  October  9,  1899,  a  rule  was  entered  re- 
quiring Carl  Lentz,  an  attorney  and  counsel- 
or of  &is  state,  to  show  cause  why  he  should 
not  be  disbarred  or  suspended  from  the  prac- 
tice of  his  profession,  because  of  his  unpro- 
fessional conduct  with  respect  to  certain 
matters  charged  in  the  rule.  The  attorney 
general  was  appointed  to  prosecute  the  rule, 
and  it  was  ordered  that  proofs  should  be 
taken  concerning  the  charges.    This  rule  is 

*Headnote  by  Dixon,  J. 

NOTB. — ^As  to  disbarment  of  attorney  gener- 
ally.  see  Fairfield  County  Bar  em  rel.  Fessenden 
V.  Taylor  (Conn.)  18  L.  R.  A.  767 ;  and  Re  Kir- 
by  (S.  D.)  39  L.  B.  A.  856. 

As  to  necessity  of  bad  or  fraudulent  motive 
to  Justify  disbarment,  see  State  ea  rel.  Fowler 
V.  Pinley  (Fla.)  18  L.  B.  A.  401,  and  note. 
ML.  B.A. 


now  brought  for  final  determination  on  the 
evidence  submitted. 

The  first  charge  is  that  in  January,  1893, 
Henry  E.  Muller  made  an  assignment  for  the 
benefit  of  his  creditors  to  Mr.  Lentz;  that 
the  latter,  as  assignee,  collected  $4,607.90  to 
be  distributed  among  the  creditors,  out  of 
which  allowances  were  made  to  the  amount 
of  $2,905.19,  thus  leaving  $1,702.71  for  dis- 
tribution; and  that  Mr.  Lentz,  disregarding 
his  duty,  retained  that  sum  for  a  long  time, 
until  April,  1897,  and  fraudulently  applied 
and  appropriated  the  same  to  his  own  use. 
On  this  charge  the  proof  is  that  Mr.  Lentz 
collected  only  about  $2,200,  that  out  of  this 
he  paid  to  creditors  about  $800  before  any 
order  for  distribution  was  made,  and  that  he 
paid  the  residue  within  three  months  after 
the  making  of  such  order.  This  delay  ap- 
pears to  have  resulted  partly  from  neglect 
under  the  press  of  other  business,  and  partly 
from  ignorance  as  to  the  address  of  credit- 
ors. There  is  no  evidence  that  it  was  caused 
by  misappropriation  of  the  fund  to  his  own 
use,  but,  on  the  contrary,  the  testimony  is  that 
he  always  had  the  money  in  bank  ready  for 
distribution.     This  charge    is    unsupported. 

The  second  charge  is  that  about  December 
17, 1890,  Mr.  Lentz,  as  attorney  of  Ferdinand 
Mutter,  received  $3,032.08,  to  be  applied  by 
him  in  payment  of  a  mortgage  held  by  Emma 
S.  Pond  upon  a  farm,  which  Mutter  about 
tliat  time  had  sold,  clear  of  encumbrances,  to 
St.  Peter's  Catholic  Church,  and  that  Mr. 
Lentz  fraudulently  appropriated  the  money 
to  his  own  use.  Respecting  this  charge  the 
proof  is  that  Mutter  had  made  such  a  sale, 
and  received  the  whole  purchase  money, 
agreeing  to  pay  oif  the  mortgage,  which  bore 
only  6  per  cent  interest;  that,  as  the  mort- 
gagee did  not  then  require  payment.  Mutter 
gave  to  Mr.  Lentz  $5,000,  telling  him  either 
to  invest  it,  or  to  retain  it  as  a  loan  to  him- 
self, at  6  per  cent  interest;  that  accordingly 
Mr.  Lentz  invested  $2,000,  and  retained  $3,- 
000,  paying  therefor  interest  at  6  per  cent 
until  1897,  when  he  repaid  the  principal. 
It  appears  that  Mr.  Lentz  had  no  knowl- 
edge of  the  terms  under  which  Mutter  had 
sold  the  farm,  and  that  his  only  relation  to 
the  Pond  mortgage  was  that,  by  Muttor's  di- 
rections, he  used  Uie  interest  due  fr'^-n  him* 
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self  to  pay  the  interest  due  to  Miss  Pond, 
paying  the  remaining  1  per  cent  to  Mutter. 
This  charge  also  is  unfounded. 

The  third  charge,  which  relates  to  Mr. 
Lentz*s  dealings  with  the  money  of  Cather- 
ine Ost,  his  client,  was  formally  withdrawn 
by  tlie  attorney  general  at  the  argument,  be- 
cause of  its  groundlessness. 

The  fourth  and  fifth  charges  may  be  con- 
sidered together.  They  allege  that  Mr. 
Lentz,  as  attorney  for  John  Kuckelshaus, 
about  October  16,  1888,  received  $1,523.57  to 
be  paid  to  Mary  Oehme  upon  her  signing  a 
release  discharging  Charles  M.  Kase,  the  ad- 
ministrator of  the  estate  of  Hugh  H.  McCul- 
loch,  from  all  claims  against  the  estate;  that 
he  failed  to  pay  the  money  to  Mrs.  Oehme, 
but  applied  and  appropriated  the  same  to  his 
own  use;  and  that  about  February  15,  1891, 
he  received  from  Ruckelshaus  $1,300,  to  be 
used  by  him  in  paying  off  a  judgment  recov- 
ered by  Charles  Borcherling,  as  administra- 
tor of  Mary  Oehme,  against  Ruckelshaus,  and 
soon  afterwards  obtained  $1,200  from  Ruck- 
elshaus upon  the  pretense  that  he  could  prob- 
ably secure  a  final  settlement  of  the  matters 
in  difference  between  said  administrator  and 
Ruckelshaus,  but  that  Mr.  Lentz  wholly 
failed  to  apply  the  said  moneys  to  the  pur- 
poses above  mentioned,  and  wrongfully  ap- 
plied and  appropriated  them  to  his  own  use. 
The  proof  is  that  Mr.  Lentz,  as  attorney  for 
John  Ruckelshaus,  did  at  the  times  above 
stated  receive  said  sums  of  money  for  the 
purposes  indicated;  that  of  the  $1,300  he 
used  $1,122.90  in  paying  off  the  Bocherling 
judgment;  that  he  tried  to  secure  the  release 
desired  from  Mrs.  Oehme,  and  to  effect  a 
final  settlement  with  Mr.  Borcherling,  as  her 
administrator,  but  could  not  succeed,  and 
that  thereupon  he  appropriated  the  moneys 
remaining  in  his  hands  to  his  own  use.  The 
moneys  thus  appropriated  were  not  demand- 
ed from  him  until  July,  1897,  and  were  re- 
paid by  him,  with  interest,  in  instalments, 
beginning  in  November.  1897,  and  completed 
in  February,  1899.  This  misappropriation 
of  funds  intrusted  to  Mr.  Lentz  in  his  pro- 
fessional capacity  cannot  be  defended,  but 
there  were  palliative  circumstances.  We  are 
satisfied  that  Mr.  Lentz  had  no  fraudulent 
purpose;  that  the  slow  progress  of  the  ef- 
forts made  to  secure  the  settlement  desired, 
and  the  quiescence  of  his  client;  led  him  to 
believe  that  it  would  not  be  necessary  for 
him  to  pay  over  the  moneys  in  hand  very 
soon,  and  that  when  the  necessity  should 
arise  he  would  be  able  to  obtain  again  the 
funds  required.  He  also  had  a  claim  against 
his  client  for  services,  which  in  February, 
1899,  was  allowed  for  $675.  and  paid. 

This,  therefore,  is  the  case  before  us:  That 
upward  of  eij^ht  years  ago  Mr.  Lentz  wrong- 
ly appropriated  to  his  own  use  about  $2,900 
of  money  belonging  to  his  client;  that  such 
misuse  was  made  without  any  actual  intent 
to  defraud,  and  with  the  purpose  and  expec- 
tation of  repaying  it  when  demanded;  that 
the  debt,  principal  and  interest,  was  fully 
paid  before  the  present  proceeding  was  in- 
stituted, so  that  the  client  has  suffered  no 
loss,  and  refuses  to  take  part  in  any  com- 
50  L.  K.  A. 


plaint  against  his  attorney.  Mr.  Lentz  has 
been  a  member  of  the  bar,  practising  in  New- 
ark, lor  about  twenty -seven  years.  During 
a  large  part  of  that  time  he  has  been  very 
actively  engaged  in  public  affairs  in  the 
county  of  Kssex,  and  during  several  years 
last  past  has  been  an  efficient  member  of  the 
state  board  of  taxation.  Throughout  his 
career  no  other  instance  of  misconduct  than 
that  above  stated  appears  against  him. 
What,  then,  should  be.  the  determination  of 
the  court  on  the  present  ruleT 

In  exercising  summary  jurisdiction  over 
attorneys,  as  distinct  from  other  peraons, 
courts  have  in  view  two  leading  objects: 
One,  to  compel  the  attorney  to  deal  fairly 
and  honestly  with  his  client  {Strong  v.  Mun- 
dy,  52  N.  J.  Eq.  833,  31  Atl.  611 ) ;  the  other 
to  remove  from  the  profession  a  person 
whose  misconduct  has  proved  him  unfit  to 
be  intrusted  with  the  duties  and  responsibil- 
ities belonging  to  the  office  of  an  attorney. 
Ex  parte  Jirotinsall,  2  CJowp.  829;  Stephf^uf 
v.  Hill,  10  Mees.  &  W.  28.  In  the  attain- 
ment of  these  objects  the  idea  of  punishment 
has  no  appropriate  place.  With  regard  to 
Mr.  Lentz,  there  is  no  occasion  for  the  exer 
tion  of  the  court's  authority  to  constrain  him 
to  do  justice  to  his  client.  He  has  already 
done  so.  There  remains  only  the  question 
whether  his  misbehavior  has  been  such  as  to 
prove  him  now  unworthy  of  confidence  as  a 
member  of  the  bar. 

The  consequences  of  striking  an  attorney 
from  the  roll  are  so  severe,  both  in  degrading 
liim  in  the  eyes  of  the  community,  and  in  de- 
priving him  of  the  means  of  living  to  which 
he  may  have  devoted  most  of  his  mature  life, 
that  courts  have  taken  that  step  only  when 
the  misconduct  of  the  attorney  might  prop- 
erly be  characterized  as  gross.  Thus,  in 
Tidd,  Pr.  60,  it  is  said:  *^f  an  attorneys 
misconduct  has  been  very  gross,  .  .  • 
the  court  will  order  him  to  be  struck  off  the 
roll."  So,  in  1  Chitty's  Archbold,  Pr.  IK: 
"The  court  will  .  .  .  strike  an  ationu*y 
off  the  roll  .  .  .  for  gross  misconduct." 
Likewise,  in  Ex  parte  Wall,  107  U.  S.  26o. 
27  L.  ed.  552,  2  Sup.  Ct.  Rep.  569,  Mr.  Jus 
tice  Bradley  said:  "It  is  laid  down  in  all 
the  books  in  which  the  subject  is  treated 
that  a  court  has  power  ...  in  gross 
cases  of  misconduct  to  strike  their  nanus 
from  the  roll." 

I  have  stated  the  circumstances  which 
tended  to  mitigate  Mr.  Lentz's  delinquency. 
Perhaps  they  are  sufficient  to  remove  hi« 
fault  from  the  category  of  "gross  miscon- 
duct;" but,  if  they  be  not,  still,  bearing  in 
mind  that  this  appears  as  a  single  offense  in 
a  long  professional  career,  that  since  it  wa:" 
committed  he  has  for  eight  years  maintained 
a  good  character  for  integrity  in  private  and 
in  public  station,  and  that  he  has  made  full 
restitution  for  the  money  wrongly  used,  we 
think  the  court  would  not  be  justified  in  de- 
claring that  he  is  now  unworthy  of  the  con- 
fidence of  clients,  and  therefore  should  be 
struck  from  the  roll  of  attorneys  or  sus- 
pended from  the  practice  of  his  profession. 

Our  conclusion  is  that  the  rule  againtt 
him  should  he  discharged. 


1900. 


SonsLD  Y.  GuooiKNHBrM  Smelting  Ck>. 
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Nellie  SOFIELD,  Admrx.,  etc.,  of  Charles 
Soiield,  Deceased, 

17. 

GUGGENHEIM     SMELTING*  COMPANY, 

Plff.  in  Err. 

(■••••••« M.  J.. •••■*••/ 

*1.    Sofleld    rvwM    encased    «•    an    em- 
ployee of  the  defendant  company,  the 

Goggenhelin  Smelting  Company,  In  Its  coih 
per-smeitlng  factory,  as  a  helper  at  one  of 
the  furnaces  used  In  that  work.  Near  to  the 
farnace  at  which  Sofleld  was  engaged  other 
workmen  of  the  defendant  were  engaged  In 
taking  from  another  furnace  molten  copper, 
tod  throwing  it  with  ladles  into  a  pit  of  cold 
water  (this  water  by  this  process  became  ex- 
tremely bot),  some  15  feet  away,  on  a  line  7 

•Headnotes  by  Lippincott,  J. 


feet  from  the  furnaces,  at  right  angles,  and 
upon  the  other  side  of  a  passageway  of  that 
width  running  in  front  of  all  the  furnaces. 
The  pit  when  not  in  use  was  cohered  with  fie 
and  suitable  planking  furnished  by  the  de* 
fendant,  rendering  it  entirely  safe  from  any 
person  falling  into  It.  This  pit  was  kept  cov- 
ered by  the  workmen  wlien  not  in  use.  When 
the  workmen  commenced  work  it  was  so  cov- 
ered, and  the  covering  was  removed  by  them 
for  the  purpose  of  throwing  the  molten  cop- 
per into  the  pit,  and  as  the  work  progressed 
the  planking  wsis  partly  replaced.  During 
the  progress  of  the  work,  and  in  the  middle  of 
the  night,  recess  was  taken  by  the  workmen 
for  the  purpose  of  eating  a  dinner  or  lunch. 
They  failed  to  replace  the  planking  over  the 
pit.  Sofleld,  engaged  at  the  other  furnace, 
was  sent  upon  an  errand  by  the  foreman,  and 
in  going  along  this  passageway  to  a  door  at 
the  end  of  the  factory  somehow  got  off  the 
line  of  the  passageway,  and  fell  or  slipped 


Noil. — What  aervanta  are  deemed  to  te  in  the 
Bome  common  employment,  apart  from  atat- 
utea,  where  no  queationa  aa  to  vice  principal- 
ihip  ariae. 

• 

I.  Introductory. 

a.  Scope  of  note. 

V  General  atatement  of  what  oonatitutea 

common  employm^tt. 
€.  Common  employment  a  queation  of 
law  when  the  facta  are  undiaputcd. 
II.  Theory  that  community  of  employment  de- 
penda  aoleJy  on  whether  the  delin- 
quent aervanVa  negligence  waa  a 
riak  contemplated  hy  the  injured 
aervant. 

a.  Oenerally. 

b.  Diveraity  of  dutiea  or  departmenta  not 

aufjlcient  to  exclude  defenae  of  com- 
mon employment. 
t.  Contiguity  a  material,  though  not  de- 

ciaive,  factor. 
d.  Illuatrative  caaea  of  common  employ- 
ment. 
1.  Railway  work, 

a.  Bervanta    working    in    the 
\  office     departmenta     and 

operating  traina. 
h.  Bervanta    engaged  in   Tian- 
dling  the  aame  train. 

e.  Bervanta  working  on  differ- 

ent traina. 

4.  Bervanta  handling  ordinary 
traina  and  aervanta  em- 
ployed in  the  repair  or 
construction  of  the  perma- 
nent way. 

C  Bervanta  handling  work 
traina  and  aervanta  em- 
ployed on  the  permanent 
way  in  connection  vAth 
auch  traina. 

f.  Bervanta    engaged    in    han- 

dling traina  and  in  giving 
aignala. 

g.  Bervanta  belonging  to  regu- 

lar    train      crewa      and 
awitchmen. 
h.  Bervanta  handling  cara  and 
aervanta  inapecting  or  re- 
pairing them. 
1  Bervanta     handling     traina 
and   aervanta   performing 
miaeellaneoua     dutiea    in 
yorda. 
50L.]t^ 


II.  d,  1-— continued. 

j.  Bervanta   engaged  aolely  in 

tJie  conatruction  or  main- 
tenance of  the  permanent 
way  and  ita  aooeaaoriea. 

fc.  Bervanta  loading  cara  and 
aervanta  handling  them. 

I.  Bervanta  engaged  in  loading 
cara,  and  trackmen. 

m.  Bervanta   employed  in  the 
mechanical  departmenta. 
3.  Occupationa  other  tlian   railway 
work. 

a.  Bervanta  of  municipal  oor- 
porationa. 

t.  Bervanta  in  atorea. 

c.  Bervanta  working  on  atage- 
«     coachea. 

d.  Bervanta  in  mUla,  faotoriea, 
atvd  aimilar  eataltUah- 
menta. 

e.  Employeea  in  lumber  yarda. 

f.  Bervanta  working  in  quar- 
riea. 

g.  Bervanta  working  in  or 
about  minea  and  aimilar 
work. 

h.  Bervanta  engaged  in  build- 
ing or  equipping  ahipa. 

i.  Crewa  of  ahipa. 

j.  Bervanta  engaged  in  loading 
and  unloading  ahipa. 

k.  Bervanta  employed  on  atruo- 
urea  in  courae  of  erection, 

I.  Bervanta  engaged  in  repair- 
ing plant. 

m.  Bervanta  operating  hoiat- 
ing  apparatua,  and  other 
aervanta  in  the  a€Mne  ea- 
tabliahment. 

a.  Bei'vanta  engaged  inaide  and 

outside     of     warehouaea, 

factoriea,  etc. 

e.  Diaconnection  of  duties,  when  ao  great 

cts  to  negative    implied    acceptance 

of   the  riak  of   a  fellow  aervant'a 

negligence. 

III.  Theory  that  common  employment  dependa 
on  identity  of  departmenta  of  work 
or  consociation  of  dutiea. 

a.  Identity  of  department  aa  a  teat,  gen- 
erally. 

b.  Conaociation  of  dutiea,   aa  a  teat  of 
common  employment. 

27 
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into  tlie  pit,  and  waa  acaidcd  to  death.  Held, 
that  the  failure  to  replace  the  planking,  If  it 
was  aa  act  of  negligence,  was  the  negligence 
of  the  coservants  of  Sotield,  In  the  common 
employment,  and  a  rUk  assumed  by  him,  and 
that  recovery  could  not  be  had  for  the  benefit 
of  his  next  of  kin. 

2.  The  defendants  had  fnrnlsl&ed 
plank  In  V  adjustable  to,  and  easy  to  be  used 
to  cover,  this  pit,  and  thus  render  It  entirely 
safe,  and  It  was  the  duty  of  the  servants  of 
the  defendant  to  use  It  for  that  purpose,  and 
their  failure  to  do  so  was  not  the  negligence 
of  the  defendant,  but  their  own  negligence,  in 
the  performance  of  the  work,  for  which  the 
defendant  Is  not  liable  to  them  or  their  co- 
servants. 

8.  The  tent  mast  always  be  whether  the 
negligent  act  or  omission  was  in  the  dis- 
charge of  the  master's  or  the  servant's  duty. 
If  It  was  in  the  dlschai^e  of  the  servant's 
duty,  the  master  is  not  liable  to  coservants  in 


the  same  employment  for  such  negligent  act 
or  omission. 

(June  18.  1900.) 

ERROR  to  the  Supreme  CJourt  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  resulting  in  the  death  of  plain- 
tiff's intestate  which  were  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Alan  H,  Stroi&K,  for  plaintiff  in  er- 
ror: 

Sofield  had  assumed  the  risk  of  the  open 
shot-pit  as  incident  to  his  employment. 

The  master  may  rely  upon  the  servant'* 
seeing  what  he  ought  to  see,  and  the  law 
casts  upon  the  servant  whatever  rislc  attends 


III. — continued. 

c.  Hamc  subject  rontitiued. 

d.  Relation  between  the  theories  of  non- 

assignable  duties  and  consociation 
of  duties. 
%.  Difference  of  identity  of  department, 
not  necessarily  conclusive  under  the 
consociation  doctrine. 

f.  Sotnc  secondary  results  of  the  conso- 

ciation doctrine  have  been  noted  in 
the  decisions. 

g.  Consociation  primarily  a  question  of 

fact  for  the  fury. 
h.  Criticisms  of  the  doctrine  of  eonsodor' 

tion, 
I.  Illustrative  cases  as  to  the  doctrine  of 
consociated  duties. 

1.  Railway  work. 

a.  Servants   engaged  in    office 

work    and     in     handling 
trains.^ 

b.  Servants     working    on   the 

same  train.  I 

c.  Servants  Jiandling  different  I 

trains. 

d.  Servants     handling     trains 

and  sufitohmen. 

e.  Servants     handling     trains 

find  express   and    baggage 
men. 

f.  Servants     handling     trains 

and  car  inspeclorn  or  car 
repairers. 

g.  Servants     handling     trains 

and  icatchmen. 

h.  Switching   crews   in   yards. 

i.  Sei^rants  handling  trains 
and  servants  loading  cars. 

j.  Servants  handling  ordinary 
trains  and  servants  em- 
ployed in  the  repair  or 
construction  of  the  perma- 
nent way. 

Jb.  Servants  handling  work- 
trains  and  servants  em- 
ployed on  the  permanent 
way. 

L  Servants  engaged  solely  in 
the  construction  or  main- 
tenance of  the  permanent 
way. 

m.  Servants  in  the  mechani- 
cal and  in  other  depart- 
ments. 

n.  Servants  engaged  in  round 
houses    and    the  various 
shops. 
60  L.  R.  A. 


III.  i — continued. 

2.  Occupations  other   than  railwaff 
work. 

a.  Servants   engaged   in    work 

OH  buildings  in  process  of 
erection. 

b.  Servants     working     on     or 

about  ships. 

c.  Servants  employed    in    coal 

yards. 

d.  Servants  employed    in    iron 

works. 

e.  Servants   employed   in    fac- 

tories, etc. 

f.  Servants  engaged  in  mininff 

work. 

g.  Serv€mts    employed    in    ho- 

tels. 

h.  Servants  employed  in  mills. 

i.  Servants  employed  in  quar- 
ries and  sewers. 

IV.  Common  employment,  considered  with  ref- 

erence to  the  continuity  of  the  rela- 
tion of  master  and  servant. 

a.  Oenerally. 

b.  Control  by  tlie  master  at  the  time  of 

the  injury,  the  ultimate  determina- 
tive factor. 

c.  Positions    of    servants    while    beintr 

fninsported  on  vehicles  belonging  to- 
vir  employers. 

d.  Rationale  of  these  cases. 

e.  Payment  or  nonpayment  of  fare  not 

necessarily  decisive  for  or  against 
the  servant's  right  to  recover. 

t.  Special  bargain,  whether  rights  of  a 
passenger  may  be  conferred  by. 

g.  Position  of  servants  while  entering  or 
leaving  the  premises  of  their  em- 
ployers on  foot. 

I.  Introductory. 

a.  Scope  of  note. 

In  all  cases  where  the  defense  of  ooservice  is 
relied  upon,  the  primary  question  to  be  deter- 
mined is  whether  the  relative  positions  of  the 
negligent  and  Injured  servants  were  such  thai 
there  was,  in  the  literal  sense  of  the  word,  a 
"common  employment."  If  that  question  is 
settled  in  the  master's  favor  the  servant  Is  de- 
barred from  recovery,  unless  he  can  show  that, 
although  there  was  such  common  employment, 
the  negligent  servant  was  the  representative  or 
vice  principal  of  the  master.  The  cases  deal- 
ing with  the  former  of  these  questions  will  be 
reviewed  in  the  ensuing  note. 
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his  eontinuing  in  the  employment  with  actu- 
al or  imputed  knowledge  of  its  dangers. 

WcMtem  U,  Teleg,  Co.  v.  McMuUen,  58  N. 
J.  L.  155,  32  L.  R.  A.  351,  33  Atl.  384;  Con- 
vcay  V.  Furst,  67  N.  J.  L..645,  32  Atl.  380; 
Foley  T.  Jersey  City  Electric  Light  Co.  54  N. 
J.  L.  411,  24  Atl.  487  ;  Dunn  v.  McNamee,  59 
X.  J.  L.  498,  37  Atl.  61 ;  McLaughlin  v.  Cam- 
den Iron  Works,  60  N.  J.  L.  557,  38  Atl.  677 ; 
Johnson  v.  Devoe  Snuff  Co.  62  N.  J.  L.  417, 
41  Atl.  936 ;  Regan  v.  Palo,  62  N.  J.  L.  30, 
41  Atl.  364;  Olsen  v.  Nixon,  61  N.  J.  L.  671, 
40  Atl.  694;  Chandler  v.  Atlantic  Coast  Eleo- 
trie  R.  Co.  61  N.  J.  L.  380,  39  Atl.  674; 
Benyamin  Atha  d  I.  Co.  v.  Costello,  63  N.  J. 
L  27,  42  Atl.  766;  Coyle  v.  A.  A.  OHffing 
Iron  Co.  62  N.  J,  L.  540,  41  Atl.  680;  Curley 
V.  Uoff,  62  N.  J.  L.  758,  42  Atl.  731 ;  Carri- 
gen  v.  Washburn  &  M.  Mfg.  Co.  170  Mass. 
79,  48  N.  E.  1079. 


If  the  plaintiff  was  trying  to  reach  the 
middle  door  by  crossing  the  anode  molds  he 
could  not  recover.  In  that  event  he  was  fol- 
lowing a  route  which  he  had  no  right  to 
take,  and  as  to  which  there  was  no  invita- 
tion, and  hence  no  obligation  to  protect  it. 
His  rights  under  such  circumstances  were, 
at  the  utmost,  those  of  a  mere  licensee. 

Kennedy  v.  Chase,  119  Oal.  637,  52  Pac. 
33;  Phillips  v.  Burlington  Library  Co.  55  N. 
J.  L.  307,  27  Atl.  478;  Turess  v.  Neur  Yorh, 
8.  d  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614. 

The  failure  of  defendant  to  guard  against 
such  an  accident  was  not  negligence. 

If  Sofield  was  using  the  passage  leading 
along  the  shot-pit  to  the  northwest  door  he 
was  guilty  of  contributory  negligence. 

He  knew  the  shot-pit  was  there  and  that 
it  had  been  open  and  in  use  up  to  a  very  few 
minutes  before.     If  he  chose  to  proceed  upon 


It  must  be  admitted  that,  as  a  mere  matter 
of  terminology,  the  distinction  taken  in  the 
text  is  not  sustained  by  the  authorities,  the 
phrase  "common  employment'*  being  frequently 
used  to  denote  the  situation  which  is  the  antith- 
Mis  of  that  which  exists  where  the  negligent 
temmt  is  a  vice  principal.  See,  for  example, 
Curley  t.  Hoff  (1899)  62  N.  J.  L.  758,  42  Atl. 
731 

This  specialised,  and  not  very  precise,  use  of 
tlie  words,  which  Is  explicable  historically  by 
the  fact  that  the  general  conception  of  common 
empioymeat,  as  constituting  an  exception  to 
ihe  doctrine  of  respondeat  superior,  antedates 
the  partial  restoration  of  that  doctrine  by 
means  of  the  theory  of  vice  principalship,  can- 
not be  avoided  until  some  term  appropriate  to 
npress  the  required  contract  has  been  devised. 
For  the  purposes  of  a  logical  classiflcation,  how- 
ever. It  Is  clearly  necessary  to  discriminate  be- 
tween the  two  questions  mentioned  in  the  text, 
tod  In  the  present  chapter  the  term  "common 
employment*'  will  be  conceived  of  as  bearing 
the  slgnlflcation  which  presents  the  first  of 
these  questions  only. 

b.  Oeneral  statement  of  what  constitutes  com- 
mon etnployment. 

It  is  now  well  settled  that,  under  neither  of 
the  main  theories  to  be  presently  noticed  can 
common  employment  be  pleaded  in  bar  of  an  ac- 
tion against  a  master,  unless  both  the  negligent 
and  injured  persons  were  in  his  service  and  un- 
der his  control  at  the  time  of  the  Injnry.  This 
principle  was  first  noticed  by  Chief  Justice 
Shaw,  arguendo,  in  the  leading  case  of  Far- 
well  V.  Boston  ft  W.  R.  Corp.  (1842)  4  Met. 
49,  38  Am.  Dec.  339,  though  not  explicitly  ruled 
apon.  Since  then  It  has  been  assumed,  or  for- 
Bially  stated,  in  a  very  large  number  of  cases. 
As  the  question  upon  which  nearly  all  these 
really  turn  Is  whether  the  relation  of  master 
and  servant  did,  as  a  matter  of  evidence,  exist 
lietween  the  plaintiff  and  the  defendant  as  well 
as  between  the  defendant  and  the  negligent 
servant,  and  this  question  has  been  fully  dis- 
cussed is  a  note  to  Hardy  v.  Shedden  Co.  (1897  : 
C.  C.  A.  6th  C.)  37  L.  R.  A.  33,  it  will  be  sufll- 
ticnt  tor  onr  present  purposes  to  cite  a  few 
of  the  decisions  in  which  the  rule  in  the  text 
has  been  formally  enunciated.  Swainson  v. 
Xortbesstern  R.  CO.  (1878)  L.  R.  3  Exch.  341. 
47  L.  J.  Exch.  N.  8.  372,  38  L.  T.  N.  S.  201,  26 
Week.  Rep.  418:  Parlcer  v.  Hannibal  &  St.  J. 
R.  Co.  (1891)  109  Mo.  362.  18  L.  R.  A.  802. 
19  S.  W.  1119:  Union  P.  R.  Co.  v.  Bllleter 
(1890)  28  Neb.  422.  44  N.  W.  483;  Northern 
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P.  R.  Co.  V.  Craft  (1895)  16  C.  C.  A.  175,  29 
U.  S.  App.  687,  69  Fed.  Rep.  124;  Zelgler  v. 
Danbury  &  N.  R.  Co.  (1885)  52  Conn.  543; 
Stewart  v.  Harvard  College  (1866)  12  Allen, 
58;  Svenson  v.  Atlantic  Mall  S.  S.  Co.  (1871) 
1  Jones  &  S.  277,  33  N.  Y.  Super.  Ct.  277.  Af- 
firmed (1874)  59  N.  Y.  108;  Kastl  v.  Wabash 
R.  Co.   (1897)   114  Mich.  53.  72  N.  Y.  28. 

By  an  oversight  cases  of  this  type  have  some- 
times been  decided  upon  principles  which  are 
irrelevant  until  it  has  been  decided  that  a  com- 
mon employment  within  the  meaning  of  the 
doctrine  stated  in  the  text  exists.  Thus,  in 
Martin  v.  Louisville  &  N.  R.  Co.  (1894)  95  Ky. 
612,  26  S.  W.  801,the  grounds  on  which  it  was 
held  that  the  engineer  of  a  train  belonging  to 
one  company  was  not  a  fellow  servant  with  a 
bralceman  upon  a  train  of  another  company,  in- 
jured by  the  former's  negligence  were  (1)  that 
they  were  In  different  grades  of  the  service, 
and  (2)  that  they  were  on  different  trains.  As 
the  case  was  plainly  concluded  in  the  plaintiff's 
favor  by  the  fact  that  he  and  the  negligent  em- 
ployee were  not  controlled  by  the  same  master, 
the  consideration  of  the  points  here  made  was 
superfluous  and  erroneous. 

The  reasons  why  co-operation  in  the  same 
worlc  is  not  regarded  by  the  courts  as  a  suffi- 
cient ground  for  exempting  the  master  of  the 
negligent  servant  from  liability  have  been  thus 
explained  by  Lord  Herschell  in  a  recent  deci- 
sion. It  is  obvious  that  if  the  exemption  re- 
sults, as  it  has  according  to  the  authorities  I 
have  cited,  from  the  Injured  person  having  un 
dertaken,  as  between  himself  and  the  person 
he  sues,  to  bear  the  r isles  of  his  fellow  serv- 
ant's negligence,  it  can  never  be  applicable 
when  there  is  no  relation  between  the  parties 
from  which  such  an  undertaking  can  be  Implied. 
There  are  other  considerations  which  point  in 
the  same  direction.  It  must  be  remembered 
that,  while  a  servant  contracts  with  his  master 
to  bear  the  risks  of  the  negligence  of  his  fel- 
low servants,  there  has  been  more  than  once 
laid  down  a  corresponding  duty  on  the  part  of 
the  employer  to  take  due  care  to  select  compe- 
tent servants.  And  it  would  be  most  unreason- 
able to  hold  that  he  is  exempt  from  liability 
for  his  servant's  negligence  in  any  case  where 
he  is  not  under  this  obligation.  But  I  do  not 
see  how  such  an  obligation  can  arise  otherwise 
than  from  some  contractual  relation.  The  obli- 
gation and  the  exemption  appear  to  me  to  be 
correlative,  and  to  be  Implied  from  the  relation 
of  master  and  servant  created  between  the  par- 
ties. .Tohn»on  v.  Lindsay  fl891]  A.  C.  ;171, 
378.  65  L.  T.  N.  S.  97. 

In   cases  where  the  servant   Injured  was  In 


4sao 


New  Jersey  Court  of  Erboju  and  AppEAiiS. 


JUHB, 


the  suppoeition  that  it  had  been  oovered, 
without  positively  aacertaining  whether  it 
had  or  not,  he  was  negligent. 

Qleaaon  v.  Boehm,  68  N.  J.  L.  476,  32  U 
R.  A.  646,  34  Atl.  886. 

Where  an  employee  has  a  choice  of  two 
ways,  one  safe  and  the  other  dangerous,  and 
chooses  the  latter,  he  is  guilty  of  contribu- 
tory negligence. 

1  Bailey,  Personal  Injuries  Relating  to 
Master  ft  Servant,  §§  1121,  1123;  Beach, 
(Dontrib.  Neg.  3d  ed.  S  299,  note,  p.  442;  3 
Elliott,  Railroads,  §  1313,  p.  2069,  note  3; 
Kinney  v.  Corbin,  132  Pa.  341,  19  Atl.  141 ; 
Hurley  v.  Luckens  Iron  d  8.  Co,  186  Pa.  187, 
40  Atl.  321 ;  Collins  v.  Second  Ave,  Traction 
Co.  7  Pa.  Super.  Ot.  318;  Haven  v.  Pitts- 
burgh d  A,  Bridge  Co,  161  Pa.  620,  26  Atl. 
311;  Penwell  ▼.  Harvey,  78  111.  App.  278; 
Mobile  d  0.  R,  Co.  y.  George,  94  Ala.  199, 


10  So.  145;  Louisville  d  N,  £.  Co,  t.  Orr,  91 
Ala.  648,  8  So.  360;  Memphis  d  0.  B.  Co.  T. 
Graham,  04  Ala.  545,  10  So.  283;  8t.  Louis 
Bolt  d  Iron  Co,  v.  Brennan,  20  111.  App.  555 ; 
Pennsylvania  Co,  v,  0*8haughnessy,  122  Indl 
588,  23  N.  £.  676;  Union  P.  R,  Co,  v.  Estes, 
37  Kan.  716, 16  Pac.  131 ;  Dandie  t.  8outhem 
P,  R,  Co,  42  La.  Ann.  680,  7  So.  792;  Mis- 
souri P,  R.  Co.  y.  McCaUy,  41  Kan.  639,  21 
Pac.  674;  Moore  v.  Kansas  City,  Ft,  B.  d  If. 
R.  Co,  146  Mo.  672,  48  S.  W.  487. 

The  failure  to  have  the  pit  covered  at  tlM 
time  of  Sofield's  accident,  if  negligent,  was 
the  act  of  a  fellow  servant,  for  which  defend- 
ant is  not  liable. 

Curl^  v.  Hoff,  62  N.  J.  L.  768,  42  AU. 
731 ;  Perry  v.  Rogers,  167  N.  Y.  261,  61  N. 
E.  1021;  Armour  v.  Hahn,  111  U.  S.  313,  28 
L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Filbert  ▼. 
Delaware  d  H,  Canal  Co.  121  N.  Y.  207,  23 


the  general  employment  of  one  master,  and  tem- 
porarily passed  under  control  of  another  mas- 
ter by  whom  the  negligent  servant  was  em- 
ployed, the  defense  of  coservlce  is  not  available 
in  an  action  against  the  latter  master,  where 
the  servant  did  not  know  that  he  had  changed 
masters.  Morgan  v.  Smith  (1898)  159  Mass. 
670,  86  N.  E.  101. 

There  is  also  a  complete  unanimity  as  to  the 
point  that,  in  order  to  let  in  the  defense  of  com- 
mon employment,  it  must  appear  that,  at  the 
time  of  the  accident  in  suit,  the  negligent  and 
injured  servants  were,  not  only  under  the  con- 
trol of  the  same  master,  but  were  also  engaged 
in  the  discharge  of  duties  which  may  be  said, 
in  a  reasonable  sense,  to  have  been  directed  to 
the  attainment  of  the  same  end. 

Where  another  servant  has  been  employed 
for  a  purpose  entirely  other  and  dlflTerent,  it 
may  be  well  said  that  they  are  not  fellow  serv- 
ants of  one  master.  Each  is  but  a  servant  for 
the  purpose  for  which  he  is  employedj  and  as  to 
any  other  duties  or  dangers,  not  resulting  from 
such  employment,  he  is  not  a  servant,  and 
therefore,  for  injuries  sustained,  may  hold  the 
master  responsible,  upon  the  same  ground  that 
he  would  any  stranger.  Ohio  &  M.  B.  Co.  v. 
Hammersiey  (1887)   28  Ind.  871. 

The  principle  is,  however,  too  vague  to  be  of 
much  assistance  in  litigation. 

The  subjoined  table  of  extracts  shows  that, 
except  so  far  as  It  may  be  explained  by  subsidi- 
ary principles,  and  construed  with  reference  to 
specific  groups  of  facta  the  extremely  general 
phraseology  which  is  employed  by  Judges  casts 
very  little  light  upon  the  subject : 

The  two  servants  must  be  men  in  the  same 
common  employment,  and  engaged  in  the  same 
common  work  under  that  common  employment. 
Barton's  Hill  Coal  Co.  v.  McGuire  (1858)  8 
Hacq.  H.  L.  Cas.  300,  per  •Lord  Brougham. 

Coemployes  in  the  same  common  employment. 
Cumberland  k  P.  R.  Co.  v.  State  use  of  Moran 
(1875)  44  Md.  283. 

Engaged  in  the  same  common  work,  and  per- 
forming duties  pertaining  to  the  same  general 
business.  Baltimore  Elevator  Co.  v.  Neal 
fl886)  66  Md.  438,  5  Atl.  888. 

Engaged  in  a  common  business  which  their 
Joint  efforts  are  required  to  accomplish.  Conlin 
V.  Charleston  (1868)  15  Rich.  L.  201. 

Engaged  In  a  common  work.  Sheehan  v. 
Proseer  (1893)  56  Mo.  App.  569. 

Engaged  in  common  work  or  "in  the  same 
general  undertaking."  South  Florida  R.  Co.  v. 
Weese  (1893)  32  Fla.  212,  13  So.  436. 

Engaged  in  the  "same  general  undertaking." 
60  L.  R.  A. 


Wilson  V.  Madison,  etc.  R.  Co.  (1862)   18  Ind. 
226. 

Engaged  in  the  same  general  business.  Won- 
der V.  Baltimore  &  O.  B.  Co.  (1870)  32  Md.  411, 
8  Am.  Rep.  148;  Quincy  Mln.  Co.  v.  Kitt« 
(1879)  42  Mich.  34,  3  N.  W.  240;  Houston  ft  T. 
C.  R,  Co.  V.  Rider  (1884)  62  Tex.  267. 

Engaged  in  the  common  "service  of  the  same 
master  in  conducting  and  carrying  on  the  same 
general  businesa"  Jackson  v.  Norfolk  ft  W.  B. 
Co.  (1897)  43  W.  Va.  880,  46  L.  R.  A.  387,  27 
S.  E.  278,  31  S.  E.  268. 

Engaged  in  a  common  enterprise  with  sev- 
eral duties  directed  to  the  same  end.  Sullivan 
V.  Mississippi  R.  Co.  (1860)  11  Iowa,  421. 

Working  to  accomplish  the  same  general 
end.  Neal  v.  Northern  P.  R.  Co.  (1894)  57 
Minn.  365,  69  N.  W.  312. 

Co-operating  to  the  same  end.  McKay  v.  Buf- 
falo Bill's  Wild  West  Co.  (1896)  17  lUsc.  601. 
40  N.  Y.  Supp.  592. 

Coservice  said  to  exist,  "if  the  services  of 
each  r servant]  in  his  particular  sphere  or  de- 
partment are  directed  to  the  accomplishment  of 
the  same  general  end."  0>lumbus  ft  I.  C.  R. 
Co.  V.  Arnold  (1869)  81  Ind.  174,  99  Am.  Dec. 
616. 

Co-operation,  actively  and  '  personally  exer- 
cised to  the  accomplishment  of  one  common 
end.  Lagrone  v.  Mobile  ft  O.  R.  Co.  (1890)  67 
Miss.  592,  7  So.  432  (phrase  used  as  to  all  serv- 
ants engi^ed  in  the  operation  of  trains). 

Employed  in  the  accomplishment  of  the  same 
common  enterprise,  and  with  duties  directed  to 
the  same  end.  Carle  v.  Bangor  ft  P.  Canal  ft 
R.  Co.  (1857)  43  Me.  269. 

Employees  whose  "services  have  an  Immediate 
common  object."  Randall  v.  Baltimore  ft  O.  B. 
Co.  (1883)  109  U.  S.  478,  27  L.  ed.  1003,  S 
Sup.  Ct.  Rep.  322 ;  St.  Louis.  I.  M.  ft  S.  R.  Co. 
V.  Gaines  (1885)  46  Ark.  555 ;  St.  Louis,  I.  M. 
ft  S.  R.  Co.  V.  Rice  (1888)  51  Ark.  467,  4  L.  R. 
A.  173,  11  S.  W.  699 :  Van  Avery  v.Union  Pac. 
R.  Co.  (1888)  35  Fed.  Rep.  40. 

Engaged  In  the  same  common  object.  Waller 
V.  South  Eastern  R.  Co.  (1863)  2  Hurlst.  ft  C. 
102,  106,  32  L.  J.  Exch.  N.  S.  205,  9  Jor.  N. 
S.  501,  8  L.  T.  N.  S.  325,  11  Week.  Rep.  731. 

Engaged  in  one  common  object.  Adams  v. 
Iron  Cliffs  Co.  (1689)  78  Mich.  271.  44  N.  W. 
270. 

Engaged  in  promoting  one  common  object. 
Ohio  ft  M.  R.  Co.  V.  Hammersiey  (1667)  28 
Ind.  371. 

Engaged  in  promoting  the  same  general  Ob- 
ject. Foster  v.  Minnesota  C.  B.  Co.  (1869)  14 
Minn.  360,  Gil.  277. 
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N.  E.  1104;  MoOay  y!  Empire  Warehouse  Co, 
31  N.  Y.  S.  R.  ai5,  10  N.  Y.  Supp.  99; 
Young  t.  MiUer,  167  Mass.  224,  45  N.  E.  628; 
Corrigan  ▼.  Washburn  d  M.  Mfg,  Co,  170 
Mass.  79«  48  N.  £.  1079;  MoLaughHn  ▼. 
Coaulcn  /ron  WorA»,  60  N.  J.  L.  657,  38  Ail. 
677;  MeAndretos  t.  Burns,  39  N.  J.  L.  117. 
See  also  Maker  ▼.  Thropp,  59  N.  J.  L.  186, 
35  Ati.  1057. 

The  duty  of  the  master  does  not  extend  to 
such  changes,  whether  in  the  nature  of  re- 
adjustments or  of  repairs,  as  are  liable  to 
be  required  in  the  normal  progress  of  the 
work,  and  are  necessarily  incident  to  it. 

1  Beven,  Neg.  p.  763;  Nord  Deutsoher 
Lloyd  8.  8,  Co.  V.  Ingebregsten,  57  N.  J.  L. 
400, 31  Atl.  619 ;  McOee  v.  Boston  Cordage  Co, 
139  Mass.  445,  1  N.  £.  745;  Johnson  y,  Bos- 
ton Tow-Boat  Co,  135  Mass.  209,  46  Am. 
Rep.  458;  Oregon  t.  Marston,  126  N.  Y.  568, 


27  N.  £.  952;  MeCampbell  y,  Cunard  8,  8, 
Co.  144  N.  Y.  552,  39  N.  E.  637 ;  Webber  v. 
Piper,  109  N.  Y.  497,  17  N.  E.  216;  Presoott 
V.  Ball  Engine  Co.  176  Pa.  459,  35  Atl.  224; 
Maher  y,  MoQrath,  58  N.  J.  L.  469,  33  Atl. 
945;  Conway  v.  A'eto  York  C,  d  H.  R.  R.  Co. 
13  Misc.  53,  34  N.  Y.  Supp.  113;  Hefferen  y. 
Northern  P.  R,  Co.  45  Minn.  471,  48  N.  W.  1, 
526;  Harvey  y.  New  York  C.  d  H.  R.  R.  Co. 
88  N.  Y.  481 ;  Walker  v.  Boston  d  M.  R.  Co. 
128  Mass.  8;  8t.  Louis,  I.  M.  d  8,  R.  Co.  v. 
Needham,  25  L.  R.  A.  833,  11  C.  G.  A.  50,  27 
U.  S.  App.  227,  63  Fed.  Rep.  107 ;  Quebec  8. 
8.  Co.  Y.  Merchant,  133  U.  S.  375,  33  L.  ed. 
656,  10  Sup.  Ct.  Rep.  397 ;  Filbert  v.  Dela- 
ware d  U.  Canal  Co.  121  N.  Y.  207,  23  N.  E. 
1104;  McCoy  y.  Empire  Warehouse  Co.  31 
N.  Y.  S.  R.  815,  10  N.  Y.  Supp.  99;  Young  v. 
Miller,  167  Mass.  224,  45  N.  E.  628;  Belle- 


Encaged  in  furthering  the  same  general  ob- 
ject. Knahtla  t.  Oregon  Short  Line  ft  U.  N.  R. 
CO.  (1891)   21  Or.  136.  27  Pac.  91. 

Doing  work  having  the  "same  general  ob- 
ject.** Bobertson  t.  Terre  Haute  &  I.  B.  Co. 
(1881)  78  Ind.  77.  41  Am.  Bep.  552. 

Employed  for  the  same  general  purpose  by 
the  same  master,  and  worlcing  to  produce  the 
nme  result.  Thorn  t.  Pittard  (1894)  10  C.  C. 
A.  352.  8  U.  8.  App.  697,  62  Fed.  Bep.  232. 

Working  to  accomplish  the  same  general  pur- 
pose. Snyder  ▼.  Viola  Min.  &  Smelting  Co. 
(1891)  2  Idaho,  771,  26  Pac.  127. 

Working  in  the  same  place  to  subserve  the 
nme  interest  a  Chicago  &  A.  B.  Co.  y.  Murphy 
(1870)  63  III.  386. 

An  eminent  English  Judge  has  expressed  the 
opinion  that  the  proper  method  of  differentia- 
tion is  to  **look  at  the  common  object,  and  not 
at  the  common  immediate  object.*'  Pollock,  C. 
B^  in  Morgan  r.  Vale  of  Neath  B.  Co.  (1865) 
L  B.  1  Q.  B.  149,  85  L.  J.  Q.  B.  N.  B.  28.  18 
L  T.  N.  S.  564.  14  Week.  Bep.  144,  5  Best  ft 
8.  736. 

This  test  may  often  be  useful  sa  a  guide  in 
doubtful  cases^  but  the  distinction  suggested 
merely  shifts  the  difficulty  further  bacic.  Ex- 
cept as  illustrated  by  specific  instances,  the  ex- 
panded phrase  is  no  more  precise  than  the  more 
general  one.  A  similar  objectloa  applies  to  a 
statement  of  the  rule  in  this  form. — that,  to 
coBftitute  coserrice  on  the  ground  that  the  serv- 
ants were  engaged  in  the  same  common  worlc,  it 
it  not  necessary  that  they  should  have  been 
engaged  at  the  time  of  the  injury  in  the  same 
paniealar  work  (New  York,  L.  B.  ft  W.  B.  Co. 
▼.  Bell  (1886)  112  Pa.  400,  4  Atl.  50)  ;  and  it 
kas  been  attempted  to  Impart  greater  deflnitie- 
seas  to  the  conception  of  an  identity  of  object 
by  formulating  certain  explanatory  theoriea 
As  these  theories,  which  may,  for  practical  pur- 
poies,  be  reduced  to  two,  represent  fundamental 
differences  of  opinion  as  to  the  rationale  of  the 
defense  of  common  employment,  and  have  pro- 
daced  two  distinct  lines  of  decisions,  it  will  be 
aecessary  to  review  them  separately. 

c  Common  employment  a  question  of  law  when 
the  facts  are  undisputed. 

See  also' infra.  III.  e,  g. 

What  servants  are  in  a  common  employment 
ia  not  a  question  of  fact  exclusively,  nor  Is  It 
■>Ieiy  a  question  of  law.  It  depends  for  solu- 
tion upon  both  law  and  fact.  But  when  the 
necessary  facts  for  determining  the  question 
are  undisputed.  It  Is  then  simply  a  question  of 
law.  McGowan  ▼.  St.  Louis  &  I.  M.  B.  Co. 
50  L.  B.  A. 


(1876)  61  Mo.  528;  Marshall  v.  Scbricker 
(1876)  63  Mo.  808 ;  Neal  v.  Northern  P.  B.  Co. 
(1894)  57  Minn.  865,  69  N.  W.  812. 

The  court,  therefore,  may  nonsuit  the  plain- 
tiff, or  may  direct  a  verdict  for  the  defendant, 
or  set  it  aside,  if  rendered  for  the  plaintiff, 
where  the  only  n^ligence  in  evidence  is  that 
of  a  fellow  servant  acting  in  the  performance 
of  his  duties  as  a  servant. 

As  most  of  the  cases  cited  in  II.  infra,  all 
assume  this  to  be  the  true  rule,  it  will  be  suf- 
ficient to  mention  a  few  pertinent  decisions. 
Quebec  8.  8.  Co.  v.  Merchant  (1890)  133  U.  S. 
375.  83  L.  ed.  656,  10  Sup.  (^  Bep.  897 ;  Coyne 
V.  Union  P.  B.  Co.  (1889)  133  U.  S.  370,  38  L. 
ed.  651,  10  Sup.  Ct.  Bep.  382;  Texas  ft  P.  B. 
Co.  V.  Patton  (1894)  9  C.  C.  A.  487,  28  U.  S. 
App.  819,  61  Fed.  Bep.  259  (accident  caused  by 
the  failure  of  a  coservant  to  report  a  defect)  ; 
Whitmore  v.  Boston  ft  M.  B.  Co.  (1890)  150 
Masa  477,  23  N.  B.  220 ;  Seaver  v.  Boston  ft  M. 
B.  Co.  (1860)  14  Gray,  466;  Connors  v.  Holden 
(1891)  162  Mass.  598.  26  N.  W.  137  (injury  re- 
ceived in  taking  down  a  building)  ;  Bussell  v. 
Hudson  Biver  B.  Co.  (1858)  17  N.  Y.  134; 
Burke  v.  Syracuse,  B.  &  N.  Y.  B.  Co.  (1893)  69 
Hun,  21,  23  N.  Y.  Supp.  468  (fellow  servant 
opened  switch  under  a  mistaken  impression  that 
it  ^s  set  wrong)  ;  Elwell  v.  Hacker  (1894)  86 
Me.  416.  30  Atl.  64 ;  Comben  v.  Belleville  Stone 
Co.  (1896)  59  N.  J.  L.  226,  36  Atl.  473 ;  Ander- 
sooi  V.  Sowle  Elevator  Co.  (1887)  37  Minn.  539, 
35  N.  W.  382;  Hennig  v.  Globe  Foundry  Co. 
(1897)  112  Mich.  616,  71  N.  W.  156  (error  to 
refuse  an  instruction  that  if  the  accident  was 
caused  by  the  negligence  of  a  coservant  in  re- 
gard to  a  certain  act,  the  plaintiff  could  not 
recover)  ;  Schaub  v.  Hannibal  ft  St.  J.  B.  Co. 
(1891)  106  Mo.  74.  16  S.  W.  924  (cars  tempo- 
rarily left  on  side-track^-distingulshlng  such  a 
case  from  one  of  a  permanent  structure  like  a 
telegraph  pole,  etc.). 

Where  the  question  whether  the  relation  of 
coservice  existed  is  purely  one  of  law,  under  the 
undisputed  facts,  the  Issue  of  the  master's  lia- 
bility, as  far  as  it  arose  from  the  acts  of  the 
delinquent  employee,  should  be  withheld  from 
the  Jury.  Gulf.  C.  ft  S.  F.  B.  Co.  v.  Warner 
(1896;  Tex.  Civ.  App.)  36  S.  W.  118. 

This  course  may  be  taken  where  there  is 
sufllcient  evidence  to  show  that  the  injury  was 
such  that  it  must  have  been  caused  by  one  of 
several  coservants,  although  it  does  not  appear 
which  of  them  was  the  actual  delinquent. 
Kemmerer  v.  Manhattan  B.  Co.  (1894)  81  Uim. 
444.  31  N.  Y.  Supp.  82  (oollision  caused  by  neg- 
ligence of  one  of  the  men  stationed  on  the  track 
in  a  fog  to  pass  signals  along). 
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vilif  Stone  Co.  v.  Moomy,  61  N.  J.  L.  253,  39 
L.  R.  A.  834,  39  Atl.  7«4. 

The  failure  to  provide  by  rule  for  cover- 
ing the  pit  at  lunch  time  imposes  no  liabili- 
ty on  the  master.  The  defendant  was  un- 
der no  obligation  to  make  rules. 

Vo8s  V.  Dclaurare,  L.  d  W.  R,  Co.  62  N.  J. 
L.  59,  41  Atl.  224. 

Messrs,  Cortlandt  Parker,  Jr.,  and 
Chavnoey  G.  Parker,  for  defendant  in 
error : 

The  woric  of  the  deceased  was  not  at  all 
of  a  dangerous  character  if  proper  precau- 
tion had  been  taken  to  have  the  pit  covered 
during  the  time  when  it  was  not  being  used; 
or  if  the  deceased  had  been  warned  that  the 
pit  would  remain  open  on  nights  when  it 
was  used,  during  the  time  that  the  men  were 
at  dinner.  The  employer  did  neither  of 
these  two  things,  and  thus  exposed  the  de- 


ceased to  a  danger  whiefi  he  did  not  know  of, 
and  which  this  court  cannot  say  he  oould 
have  ascertained  by  the  exercise  of  reasona- 
ble care.  In  such  event  the  case  was  prop- 
erly submitted  to  the  jury. 

Vomben  v.  Belleville  Stone  Co.  59  N#  J.  L. 
220,  3U  Atl.  473;  Smith  v.  Baker  flH91] 
A.  C.  326;  Benjamin  Atha  d  I,  Co.  ▼.  Cos- 
tello,  03  N.  J.  L.  27,  42  Atl.  766;  .Vcir  York, 
8.  &  W.  R.  Co.  V.  Marion,  67  N.  J.  L.  94,  30 
Atl.  316;  Pierce  v.  Camden  Q.  d  W.  R.  Co. 
58  N.  J.  L.  400,  36  Atl.  286;  BeUeviUe  Stone 
Co.  V.  Mooney,  60  N.  J.  L.  337,  39  L.  R.  A. 
834,  38  Atl.  836,  61  N.  J.  L.  263,  39  Atl.  641 ; 
Hogarth  ▼.  Pooaaset  Mfg.  Co.  167  Mass.  225, 
46  N.  E.  029 ;  Johnson  v.  PieldThurher  Co. 
171  Mass.  481,  51  N.  E.  18;  Indiana  Pipe 
Line  d  Ref.  Co.  v.  Neusbaum^  21  Ind.  App. 
361,  52  N.  E.  472;  Ferren  v.  Old  Colony  R. 
Co.  143  Mass.  197,  9  K.  E.  608. 


The  question  whether  or  not  the  facts  found 
by  a  Jury  in.  a  special  verdict  show  that  two 
persons  were  fellow  servants  is  a  question  for 
the  court.  Keller  v.  Gaskill  (1898)  20  Ind. 
App.  502,  50  N   E.  368. 

A  special  finding  which  shows  that  the  Injury 
was  caused  by  the  negligence  of  a  fellow  serv- 
ant will  warrant  a  court  in  setting  aside  a  gen- 
eral verdict  for  the  plaintiff.  Chicago,  B.  ft  Q. 
U.  Co.  V.  Howard  (1895)  45  Neb.  570.  63  N.  W. 
872. 

An  instruction,  in  an  action  for  personal  In- 
juries to  an  employee,  that  recovery  cannot  be 
had  if  the  Injury  were  due  to  the  negligence 
of  one  who  was  clearly  a  fellow  servant  with 
such  employee,  should  be  g^Iven  upon  request. 
Chapman  v.  Reynolds  (1896)  28  C.  C.  A.  166, 
33  U.  S.  App.  6S6.  77  Fed.  Rep.  274. 

Also  where  the  only  reasonable  theory  as  to 
the  effect  of  the  evidence  is  that  the  negligence 
which  oaused  the  injury  must  have  besn  either 
that  oi  the  plaintiff  himself  or  of  a  fellow 
servant.  Berllck  v.  Ashland  Sulphite  ft  PIber  Co. 
(181)0)  93  Wis.  437,  67  N.  W.  712;  Whltmore 
v.  Jioston  ft  M.  R.  Co.  (1890)  150  Mass.  477, 
23  N.  K.  220;  Toms  v.  Buffalo  Creek  R.  Co. 
nSl>3)  23  N.  Y.  Supp.  1112,  70  Hun,  84;  Kelly 
V.  Detroit  Bridge  Works  (1877)  17  Kan.  558; 
Hammond  v.  Chicago  ft  G.  T.  R.  Co.  (1890)'  83 
Mich.  334,  47  N.  W.  903  ;  Chicago,  B.  ft  Q.  R. 
Co.  V.  Merckea  (1889)  36  111.  App.  195;  Tinney 
V.  Boston  ft  A.  R.  Co.  (1892)  62  Barb.  218 
(misplaced  switch)  ;  Whltmore  v.  Boston  ft 
M.  K.  Co.  (1890)  150  Mass.  477,  23  N.  E.  220 
(car  inspector's  Injury  due  either  to  his  neg- 
ligence in  going  into  a  space  between  cars  with- 
out Bccing  that  they  were  proper  1/  guarded,  or 
to  the  negligence  of  a  conductor  In  pushing  up 
a  car  while  he  was  there)  ;  Piper  v.  Cambria 
Iron  Co.  (1893)  78  Md.  249,  27  Atl.  939  (plain- 
tirr  and  coemployees  failed  to  place  a  light  In 
a  car  which  was  being  unloaded,  and  to  put 
a  footboard  In  position  to  facilitate  the  passage 
from  the  car  to  the  platform)  ;  Garvey  v.  New 
York  ft  C.  Mail  S.  S.  Co.  (1898)  26  App.  Div. 
45C,  50  N.  W  Supp.  77  (fellow  servant  suddenly 
started  a  machine  while  plaintiff  was  in  a  dan- 
gerous position)  ;  St.  Louis,  I.  M.  ft  S.  R.  Co. 
v.  I'erguson  (1808)  65  Ark.  126,  44  S.  W.  1123 
(8or\'nnt  attempted  to  txiard  a  pay  car  while 
upon  a  moving  turntable  and  was  pushed  off 
by  a  fellow  employee  who  was  alighting). 

And  where  it  is  apparent  that  the  efficient 
cause  of  the  accident  was  either  accident  or  the 
negligence  of  a  fellow  servant.  Yager  v.  At- 
lantic. M.  ft  O.  R.  Co.  (1882)  4  Hughes.  192: 
Soderman  v.  Kemp  (1895)  145  N.  Y.  427,  40 
50  L.  R.  A. 


N.  E.   212,  Reversing  70  Hun,  440,  24  N.   Y. 
Supp.  401. 

And  where  the  evidence  Indicates  that  the 
injury  was  due  to  the  concurrent  negligence  of 
the  plaintiff  himself  and  of  his  fellow  servants. 
Keys  V.  Pennsylvania  Co.  (1886;  Pa.)  1  Cent. 
Rep.  893,  3  Atl.  16;  Brown  v.  Maxwell  (1844) 
6  Hill,  692.  41  Am.  Dec.  771 ;  Missouri  P.  R.  Co. 
V.  Texas  ft  P.  R.  Co.  (1887)  81  Fed.  Rep.  527; 
Ward  V.  Chesapeake  ft  O.  R.  Co.  (1894)  39  W. 
Va.  46,  19  8.  B.  389  (brakeman  and  fellow  serv- 
ants failed  to  notice  signal  showing  that  a  imlsb- 
ing  train  was  to  be  followed  by  another  sec- 
tion) ;  Feich  v.  Allen  (1868)  98  Mass.  572  (in- 
Jury  caused  by  plaintiffs  following  the  unau- 
thorized suggestion  of  a  coservant  to  use  an 
elevator,  not  then  In.  safe  condition,  for  the  pur- 
pose of  the  raising  of  materials  from  the  b&ae- 
ment  to  the  attic  of  a  factory)  ;  Stephen  v. 
Stevens  (1893)  49  N.  Y.  S.  R.  850,  21  N.  T. 
Supp.  721  (plaintiff  put  his  hand  dose  to  a 
circular  saw  at  the  direction  of  a  fellow  work- 
man)*. 

In  far  the  largest  number  of  Instances  this 
power  of  the  court  is  exercised  In  favor  of  the 
employees,  but  if  the  finding  of  a  Jury  should 
happen  to  be  against  the  plaintiff,  the  verdict 
will  be  set  aside  if  the  evidence  shows  that  the 
injury  was  due  to  the  negligence  of  one  who 
was  not  a  coservant.  Torian  v.  Richmond  ft  A. 
R.  Co.  (1887)  84  Va.  192,  4  S.  B.  839. 

II.  Theory  that  communiip  of  employment  de- 
ptnda  solely  on  whether  the  delinquent  serv- 
ant's negligence  was  a  risk  contemplated  by 
the  injured  sen-.ant. 

a.  Qenerally. 

The  theory  adopted  by  one  school  of  thought 
Is  a  direct  deduction  from  the  bare  legal  prin- 
ciple by  which  an  agreement  on  the  part  of  a 
servant  to  assume  the  risks  of  Injury  from  the 
negligence  of  his  fellow  workmen  Is  Implied  for 
the  reason  that,  when  the  service  to  be  i*endered 
requires  for  its  performance  the  employment  of 
several  persons,  there  is  necessarily  incident 
to  the  service  of  each  the  risk  that  others  may 
fail  in  the  vigilance  and  caution  essential  to 
his  safety.  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Ross 
(1884)  112  U.  S.  377.  28  L.  ed.  787,  6  Sup.  Ot. 
Rep.  184. 

He  must  be  taken  to  have  contemplated  such 
Tisks  as  one  of  the  ordinary  Incidents  of  bis 
work. 

If  the  conception  underlying  this  principle, 
that  the  master  is  relieved  of  responsibility  be- 
cause the  danger  of  being  thus  Injured  Is  known 
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Where  an  injury  is  due  to  the  failure  to 
fierform  a  duty  which  is  imposed  upon  the 
Dtaster,  and  the  master  delegates  the  per- 
ionuanoe  of  that  duty  to  the  servant,  and  he 
fails  or  neglects  the  performance  of  the 
saiue.  so  that  injury  results  to  an  employee, 
the  master  is  liable. 

Addicka  ▼.  Christoph,  62  N.  J.  L.  786,  43 
Atl.  196;  Hustis  v.  James  A,  Banister  Co. 
63  N.  J.  L.  465,  43  Ail.  651. 

Lippiaeotty  J.,  delivered  the  opinion  of 
the  court : 

Charles  Sofield,  the  intestate  of  the  plain- 
tiff below,  was  on  July  11,  1898,  in  the  em- 
ployment of  the  defendant,  as  one  of  its 
workmen,  in  its  smelting  furnace  and  cop- 
per factory  at  Perth  Amboy.  Just  after 
midnight  of  that  day,  at  a  very  early  hour 
in  the  morning  while  on  bis  way  into  the 


yard  of  the  factory,  along  a  passageway  be- 
side a  tank  or  shot  pit  containing  water 
which  had  become  heated  by  molten  copper 
being  thrown  into  it,  he  fell  into  the  same, 
and  was  scalded.  He  immediately  got  out 
without  assistance,  but  he  died  in  the  hospi- 
tal the  same  day  from  the  injuries  received. 
The  plaintiff  recovered  judgment  against  the 
defendant  in  the  supreme  court  for  damages, 
under  the  death  act,  resulting  to  the  widow 
and  next  of  kin  by  reason  of  his  death. 
This  writ  of  error  is  to  review  the  submis- 
sion of  the  case  to  the  jury  for  its  determina- 
tion by  the  learned  trial  justice. 

It  is  only  necessary  to  consider  two  as- 
signments of  error,— one  upon  the  denial  of 
the  motion  to  nonsuit  the  plaintiff,  and  the 
other  upon  the  denial  of  tne  motion  to  di- 
rect a  verdict  for  the  defendant.  The  facts 
adduced  at  the  trial,  so  far  as  it  is  necessary 


bj  the  servant  to  be  a  natural  consequence  of 
his  entering  the  employment,  Is  followed  oat  to 
its  logical  conclusions,  and  no  account  is  taken 
of  an  J  of  the  extraneous  factors  which,  from 
other  points  of  view,  may  be  conceived  to  have 
a  bearing  upon  the  question,  we  are  manl- 
fMtly  conducted  to  the  concluirion  that  In  de- 
termining whether  or  not  there  was  a  common 
onployment,  as  between  two  servants,  the 
riople,  necessary,  and  the  only  proper,  question 
to  ask  Is  whether  or  not  their  duties  were  so 
related  that  each  of  them  must  have  known 
kimself  to  be  exposed  to  the  risk  of  being  in- 
jured In  the  event  of  the  other's  committing  a 
negligent  act,  and  that  this  risk  was  so  normal, 
and  Ukely  to  eventuate  in  actual  disaster,  that 
it  was  presumably  considered  by  each  of  them 
io  fixing  the  amount  of  the  compensation  which 
they  were  willing  to  receive  for  their  services. 

In  the  leading  case  of  Morgan  v.  Vale  of 
Neath  R.  Co.  (1864)  5  Best  &  S.  570,  10  Juj. 
N.  8.  1074,  33  L.  J.  Q.  .B.  N.  S.  260,  12  W.  E. 
1032,  where  the  point  made  was  that  the  plaln- 
tiir,  who  was  employed  to  do  carpenter's  work  on 
the  station,  and  was  Injured  through  an  engine 
itriking  the  scaffold  on  which  he  was,  was  not 
HBployed  In  the  same  work  as  those  who  were 
employed  In  working  the  railway  trafBc.  and  it 
was  contended  that  it  was  essential  that  the 
servants  should  be  in  a  common  employment 
and  working  for  a  common  object,  Blackburn, 
J.,  said :  "I  quite  agree  that  it  is  necessary 
that  the  employment  must  be  common  In  this 
tense,  that  the  safety  of  the  one  servant  must 
in  the  ordinary  and  natural  course  of  things  de- 
pend on  the  care  and  skill  of  the  others.  This 
tnciades  almost  If  not  every  case  in  which  the 
fenrants  are  employed  to  do  Joint  work,  but  I 
do  not  think  It  is  limited  to  such  cases.  There 
are  many  cases  where  the  immediate  object  on 
which  the  one  servant  is  employed  is  very  dis- 
similar from  that  on  which  the  other  is  em- 
ployed, and  yet  the  risk  of  Injury  from  the  neg- 
ligence of  the  one  Is  so  mnch  a  natural  and 
necessary  consequence  of  the  employment  which 
the  other  accepts  that  it  must  be  included  in  the 
risks  which  are  to  be  considered  in  his  wages. 
I  think  that,  whenever  the  employment  is  such 
as  necessarily  to  bring  the  person  accepting  it 
into  contact  with  the  trafBc  of  the  line  of  rail- 
vaj.  risk  of  injury  from  the  carelessness  of 
thoae  managing  that  traCBc  is  one  of  the  risks 
necessarily  and  naturally  Incident  to  such  an 
employment,  and  within  the  rule."  After  re- 
ferring to  the  view  of  Pollock,  C.  B.,  in  Waller 
r.  South-Eastern  R.  Co.,  as  reported  in  (1863) 
32  U  J.  Exch.  205.  2  Hurlst.  &  C.  102,  9  Jur. 
X.  R.  501,  8  L.  T.  N.  S.  326,  11  Week.  Rep.  781, 
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that  In  deciding  a  case  the  Judge  should  **con- 
sider  what  are  the  dangers  which  any  servant 
engages  to  encounter,  and  look  at  the  probable 
danger  attendant  upon  entering  the  engagement 
in  question,"  the  opinion  proceeds  thus :  "Ap- 
plying the  same  principle  to  the  present  case, 

1  think  that  we  ought  to  hold  that  the  plain- 
tiff, in  accepting  an  employment  to  work  in  the 
station  while  the  traffic  was  being  carried  on, 
spd  which  must  have  brought  him  close  to  the 
traffic,  accepted  one  which  necessarily  oiust 
have  exposed  him  to  danger  from  the  care- 
lessness of  those  conducting  the  traffic,  and 
must  be  taken  as  between  himself  and  his 
employers  to  have  taken  upon  himself  that 
risk."  Chief  Justice  Cockburn  thought  that 
rbe  plaintiff  and  the  negHgent  servants 
were  not  "fellow  laborers  engaged  in  a  common 
work,"  but  felt  obliged  to  defer  to  the  authority 
of  Hutchinson  v.  York,  N.  &  B.  R.  Co.  (1850) 
5  Exch.  343,  19  L.  J.  Exch.  N.  S.  296,  14  Jur. 
837,  and  Waller  v.  South-Eastern  R.  Co.  (1863) 

2  Hurlst.  ft  C.  102,  32  L.  J.  Exch.  N.  S.  205, 
9  Jur.  N.  S.  501,  8  L.  T.  N.  S.  325,  11  Week. 
Rep.  731.  In  the  exchequer  chamber  (1865)  L. 
R.  1  Q.  B.  149,  5  Best  &  S.  736.  35  L.  J.  Q.  B. 
N.  S.  23,  13  L.  T.  N.  S.  564,  14  Week.  Rep.  144. 
the  argument  of  Blackburn,  J.,  was  adopted  as 
a  whole.  Pollock.  C.  B..  merely  adding:  "It 
appears  to  me  that  we  should  be  letting  in  a 
flood  of  litigation  were  we  to  decide  the  present 
case  In  favor  of  the  plaintiff.  For,  If  a  car- 
penter's employment  Is  to  be  distinguished  from 
that  of  the  porters  employed  by  the  same  com- 
pany, it  will  be  sought  to  split  up  the  employees 
in  every  large  establishment  Into  different  de- 
partments of  service,  although  the  common  ob- 
ject of  their  employment,  however  different,  Is 
but  the  furtherance  of  the  business  of  the  mas- 
ter; yet  It  might  be  said  w4th  truth  that  no 
two  had  a  common  immediate  object." 

In  Hutchinson  v.  York,  N.  &  B.  R.  Co.  (1850) 
5  Exch.  343,  10  L.  J.  Exch.  N.  S.  206,  14  Jur. 
837,  it  was  contended  that,  even  admitting  the 
defendants  would  ttot  be  liable  for  any  neglect 
on  the  part  of  those  who  were  managing  the 
train  In  one  of  the  carriages  In  which  the  plain- 
tiff was  traveling,  yet  there  could  be  no  prin- 
ciple exempting  'them  from  liability  for  the  acts 
of  those  who,  though  equally  with  him  serv- 
ants of  the  defendants,  were  not,  at  the  time 
of  the  accident,  engaged  In  any  common  act  of 
service  with  him.  But  Alderson,  B.,  said : 
"We  do  not  think  there  is  any  real  distinction 
between  the  two  cases.  The  principle  Is,  that  a 
servant,  when  he  engages  to  Herve  a  master, 
undertakes,  as  between  him  and  his  master,  to 
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to  oonsider  them  upon  these  auigiinicnft*  €i 
error,  are  not  in  dispute.  The  utuation  and 
the  surrounding  circumstances  were  such 
that  no  dispute  whatcrer  could  arise  as  to 
matter  of  fact  in  these  respects.  Thit  de- 
ceased, Sofield,  iras  at  work  with  other  work- 
men at  what  was  known  as  "Furnace  No.  2," 
in  the  copper  rererberatory  building,  as  a 
"helper."  He  was  employed  the  day  before 
the  accident,  and  had  been  at  work  only  one 
day.  This  furnace  was  running  off  a  blast 
of  ccMpper  metal,  and  the  deceased  was  en- 
gaged principally  in  what  is  known  as  "skim- 
ming'' the  furnace,  and  doing  errands  for 
the  foreman  in  charge  of  the  operation  of 
the  furnace.  Four  other  workmen  under 
the  same  foreman  were  engaged  at  furnace 
No.  1,  some  15  feet  northerly  of  furnace  No. 
2,  and  on  a  line  with  it  and  seyeral  other 
furnaces    in    that    building.    These    latter 


workmen  woe  engaged  in  operating  furnace 
No.  1,  which  was  producing  molten  copper  to 
be  ladled  and  thrown  into  the  shot  well,  to 
make  ''shot  copper,"  as  it  is  called,  or  blue 
Yitriol.  This  tank,  pit,  or  shot  well  was  sit- 
uate about  15  feet  n<»therly  of  furnace  No. 
1,  and  on  a  line  about  7  feet  from  the  line 
of  furnace  No.  1,  No.  2,  and  the  other  fur- 
naces, measured  at  right  angles,  leaving  a 
passageway  ot  about  that  width  between  the 
line  m  the  furnaces  and  the  nearest  side  of 
the  shot  well,  measured  across  at  right  an- 
gles. This  ^ot  w^  or  pit  was  about  7 
feet  long,  about  6  feet  wide,  and  ahout  6 
feet  deep,  and  at  the  time  the  work  eom- 
menced  filled  with  cold  water.  This  passage- 
way led  through  a  door  into  the  yard  at  the 
north  of  this  Iwildinff,  in  which,  among  other 
things,  there  was  a  blacksmith  shop  for  the 
uses  of  the  factory.    The  nearest  ed^  of  the 


ran  all  the  ordinary  risks  of  the  service,  and 
this  includes  the  risk  of  negligence  on  the  part 
of  a  fellow  servant  whenever  he  Is  acting  In 
discharge  of  his  duty  as  servant  of  him  who  is 
the  common  master  of  both.  The  death  of 
Hutchinson  appears  on  the  pleadings  to  have 
happened  while  he  was  acting  in  the  discbarge 
of  his  duties  to  the  defendants  as  bis  master, 
and  to  have  been  the  result  of  carelessness  on 
the  part  of  one  or  more  other  servant  or  serv- 
ants of  the  same  master  while  engaged  In  their 
service;  and  whether  the  death  resulted  from 
the  mismanagement  of  the  one  train  or  of  the 
other,  or  of  t>otb,  does  not  affect  the  principle ; 
in  any  case  It  arose  from  carelessness  or  want  of 
skill,  the  risk  of  which  the  deceased  bad,  as 
between  himself  and  the  defendants,  agreed  to 
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ran 

Compare  the  language  used  by  Lord  Cran- 
worth  In  Barton's  Hill  Coal  Co.  v.  Reld  (1858) 
8  Macq.  H.  L.  Cas.  266,  4  Jur.  N.  S.  767,  as 
quoted,  infra. 

In  Charles  v.  Taylor  (1878)  L.  R.  3  C.  P. 
Dlv.  492,  38  L.  T.  N.  S.  773,  27  Week.  Rep.  82, 
the  court  held  the  defense  of  coservlce  to  be 
applicable  to  a  case  where  a  servant  of  a  brewer, 
whose  duty  It  was  to  assist  In  unloading  barges, 
was  injured  by  the  negligence  of  a  servant  who 
was  shifting  barrels  In  the  brewery  itself,  and 
who  had  frequently  been  at  the  same  spot  where 
the  barrels  were  being  moved.  Cotton,  L.  J., 
said :  "In  the  case  beifore  us  the  plaintiff  was 
employed  In  the  business  of  the  brewery,  and 
It  must  be  taken  that  the  defendants  as  masters 
pointed  out  that  they  would  engage  other  serv- 
ants, whose  acts  ss  between  them  and  the 
plaintiff  were  not  to  be  considered  as  the  de- 
fendants." The  plaintiff  knew  that  other  per- 
sons would  be  employed  in  carrying  on  the  busi- 
ness of  the  brewery ;  barrels  are  used  for  the 
purposes  of  brewing,  and  the  servant,  by  whose 
negligence  the  Injury  was  Inillcted,  was  at  the 
time  of  the  accident  engaged  la  the  work  of 
the  brewery.  According  to  the  authorities,  in 
order  to  exempt  the  master  from  liability,  it  Is 
unoeoessary  that  the  employment  should  be  of 
the  ssme  nature,  if  there  is  a  common  object, 
and  If  It  must  be  taken  that  for  the  purpose  of 
effecting  that  object  the  master  must  employ  other 
servants.  Brett,  L.  J.,  said :  "I  ahall  now 
enunciate  one  principle  relating  to  the  question. 
I  do  not  say  there  may  not  be  more.  It  Is  this : 
When  the  two  servants  are  servants  of  the  same 
master,  and  where  the  service  of  each  will  bring 
them  so  far  to  work  in  the  same  place  and  at 
the  same  time  that  the  negligence  of  one  in 
what  he  is  doing  as  part  of  the  work  which 
he  is  bound  to  do  may  injure  the  other  whilst 
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doing  the  work  which  he  Is  bound  to  do,  the 
master  is  not  liable  to  the  one  servant  for  the 
negligence  ct  the  other.  This  is  a  formula, 
though  not  the  only  one.  Let  me  apply  this 
formula  to  the  facts  before  na  The  service  of 
the  plaintiff  would  compel  him  to  work  at  the 
same  time  and  In  the  same  place  as  the  serv- 
ant engaged  In  moving  the  barrels,  so  that  the 
negligence  of  the  latter  in  moving  the  defend- 
ants* barrels  might  injure  the  plaintiff  whilst 
engaged  In  unloading  the  barge ;  the  negligence 
of  the  one  in  his  work  n»lght  cause  Injury  to  the 
other  whilst  employed  in  his  work.  I  thlnic 
that  Lopes,  J.,  was  right  In  holding  that  the 
defendants,  who  were  the  employers  of  both 
the  plaintiff  and  the  servant  who  was  guilty  of 
negligence,  were  not  liable  for  the  accident ;  it 
was  not  necessary.  In  order  to  exempt  the  de- 
fendants, that  the  two  servants  should  be  en- 
gaged In  the  same  kind  of  work.'* 

In  Lovell  v.  Howell  (1876)  L.  R.  1  C.  P.  DIt. 
161,  45  L.  J.  C.  P.  387,  84  L.  T.  N.  8. 183. 24  Week. 
Rep.  672,  recovery  was  denied  on  a  somewhat 
similar  showing  of  facts,  the  court  declaring 
that  though  It  was  "no  part  of  the  plaintiff's 
duty  to  assist  in  the  general  work  of  a  ware- 
house, as,  for  example,  in  the  raising  or  low- 
ering sacks  to  or  from  the  upper  floors,  but  that 
his  duty  was  confined  to  the  care  and  manage- 
ment of  the  craft  coming  to  the  premises,  the 
essential  fact  was  that  it  was  also  a  part  of 
his  duty  to  go  to  the  office  for  orders,  and  that 
in  the  course  of  this  duty  he  would  have  to  pass 
through  the  warehouse  and  out  into  the  street 
by  the  door  at  which  the  process  of  lifting  the 
sacks  from  the  wagon  was  carried  on,  where  he 
would  necessarily  have  to  encounter  the  risk 
of  injury  from  negligence  of  others  In  the  same 
employ, — one  of  the  contemplated  risks  of  the 
service. 

In  Randall  v.  Baltimore  ft  O.  R.  Co.  (188S) 
109  U.  8.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322,  the  court  in  summing  up  its  reasons  for 
refusing  to  allow  the  plaintiff  to  recover  said, 
with  respect  to  him  and  the  negligent  servant : 
*The  duties  of  the  two  bring  them  to  work  at 
the  same  place  at  the  same  time,  so  that  the 
negligence  of  the  one  In  doing  his  work  may 
Injure  the  other  in  doing  bis  work.  Their  sepa- 
rate services  have  an  immediate  common  object, 
the  moving  of  the  tralna  Neither  works  under 
the  orders  or  control  of  the  other.'* 

In  Northern  P.  R.  Co.  v.  Hambly  (1804)  154 
U.  8.  367,  88  L.  ed.  1013,  14  Sup.  Ct.  Rep. 
983,  the  court  said  :  "As  a  laborer  upon  a  rail- 
road track,  either  In  switching  trains  or  repair- 
ing the  track,  is  constantly  exposed  to  the  dan- 
ger of  passing  trains,  and  bound  to  look  out  for 
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ihot  well  was  20  indkes  back  from  the  line  of 
the  nearest  jamb  of  this  door.  There  were 
three  other  doors  at  the  northerly  end  of  the 
building  leading  into  this  yard,  and  several 
paesageways  bmide  the  <me  which  ran  past 
the  furnaces,  by  which  access  oonld  be  gamed 
to  the  yard  and  blacksmith  shop.  This 
pit  or  well  was  sunk  in  the  floor  of  the  fac- 
tory, without  any  r&iling  or  other  safeguard 
around  it  but  it  was  covered  with  planks 
famished  1^  the  defendant  company  for  that 
purpose.  It  was  always  kept  so  covered 
when  not  in  use,  uncovered  when  in  use, 
and  the  planking  replaced  to  cover  it  again 
when  the  use  of  it  ceased.  The  evidence  is 
that  this  planking,  when  placed  over  the  pit, 
afforded  perfect  security  and  protection  from 
anyone  falling  into  it,  and  that  it  was  easily 
adjustable  to  the  top  of  the  pit  for  these 
purposes.    The  workmen  commenced  work  at 


this  furnace  No.  1  about  7  o'clock  in  the 
evening.  They  first  uncovered  the  pit  by  tak- 
ing the  planking  off  the  pit,  it  then  being 
filled  with  cold  water.  The  work  of  throw- 
ing the  molten  copper  from  the  furnace  into 
the  nearest  side  of  the  pit  proceeded.  As  the 
pit  became  filled  on  that  side  the  plank  was 
replaced,  and  the  work  proceeded  until  mid- 
night. Tlie  workmen  then  took  a  recess  for 
lunch,  and  went  to  the  yard  at  the  north  end 
of  the  building,  just  outside  the  door  of  the 
passageway,  for  that  purpose.  At  that  time 
the  pit  had  been  filled  so  that  about  2  feet  of 
it  had  been  re-covered  with  the  planking. 
The  other  portion  these  workmen  left  uncov- 
ered while  they  were  away  taking  the  lunch, 
although  the  planking  which  they  had  taken 
off  remained  to  be  replaced  over  the  pit. 
Sofield  at  this  time  was  engaged  at  furnace 
No.  2,  and  he  was  just  at  that  time  told  by 


them,  any  neflrli^ence  in  the  management  of  such 
trains  is  a  rislc  which  may  or  should  be  con- 
templated by  him  in  entering  npon  the  service 
of  the  company.  This  is  probably  the  most 
satisfactory  test  of  liability/* 

Compare  the  language  used  in  Norfolk  ft  W. 
R.  Co.  V.  Nuckols  (1895)  91  Ya.  198,  21  S.  E. 
842,  as  quoted  infra. 

In  another  case  the  servants  were  described 
as  being  "engaged  in  duties  which  brought  them 
to  work  at  the  same  place,  at  the  same  time, 
nnder  circnmatances  In  which  the  carelessness 
of  one  mAght  be  fatal  to  the  safety  of  the  other. 
Naylor  v.  New  York  C.  ft  H.  R.  R.  Co.  (1888)  83 
Fed.  Rep.  801. 

In  another  they  were  said  to  be  "engaged  to- 
gether at  the  same  place  In  a  work  that  required 
oo-operatloD,  and  such  associations  as  would 
bring  them  into  frequent  contact  with  each 
other.**  Bier  v.  Jefferson vl He,  M.  ft  I.  R.  Co. 
(1892)  182  Ind.  78,  81  N.  B.  471. 

In  another  the  court  lays  It  down  that  the 
test  of  a  master's  liability  for  injury  to  one 
■errant  caused  by  the  negligence  of  another  la 
"whether  the  injury  was  within  the  risk  or- 
dinarily incident  to  the  service  undertaken,** 
and  that  It  was  error  to  instruct  a  Jury  that,  **if 
the  Jury  believe  from  the  evidence  In  the  case 
that  the  deceased  was  engaged  in  the  business 
of  repairing  cars  on  a  repair  track,  and  was  in 
no  way  connected  with  the  running  of  cars,  and 
had  nothing  to  do  with  the  cars  being  near, 
then  he  was  not  a  fellow  servant  of  those  en- 
gaged In  running  the  cars.  .  .  .  The  fact 
that  Brown  'was  in  no  way  connected  with  the 
nuining  of  cars,  and  had  nothing  to  do  with 
the  cars  being  near,*  or  that  he  was  engaged  in 
a  separate  department  from  that  of  those  en- 
pged  In  moving  the  cars,  should  not  control 
the  other  facts,  viz.,  that  the  track  on  which 
be  was  at  work,  and  those  on  which  the  duties 
of  the  awltchman  and  engineer  were  being  per- 
formed at  tlie  same  time,  were  in  close  proxim- 
ity to  each  other,  converging  with  their  switches 
Bear  tl^e  same  point,  so  that  the  negligence  or 
Inadvertence  of  the  switchman  In  operating  the 
■witches  and  moving  the  trains  was  liable  to 
endanger  him.**  St.  Louis,  A.  ft  T.  R.  Co.  v. 
Triplett  (1891)  64  Ark.  289,  11  L.  R.  A.  778,  15 
8.  W.  831,  16  S.  W.  266. 

In  a  later  decision  by  this  court  It  Is  stated 
as  a  ground  for  predicating  coservlce,  that  the 
risk  was  ^'natural  and  normal."  St.  Louis  8. 
W,  R.  Co.  V.  Henson  (1895)  61  Ark.  802.  82 
8.  W.  1079. 

In  holding  that  a  founder  in  a  blast  furnace 
In  charge  of  the  Inside  work  of  such  furnace 
asflnmes  the  risk  of  the  negligent  management 
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of  locomotives  used  by  the  same  company  in 
moving  cars  over  crossings  on  its  premises,  his 
duty  requiring  him  to  use  those  crossings  to  a 
considerable  extent,  the  court  expressly  rejected 
the  contention  *'that  there  was  nothing  in  the 
nature  of  his  employment  to  subject  him  to 
such  a  risk."  Adams  v.  Iron  Cliffs  Co.  (1889) 
78  Mich.  271,  44  N.  W.  270. 

The  test  propounded  by  Blackburn,  J.,  In  Mor- 
gan V.  Vale  of  Neath  R.  Co.  (1865)  5  Best  ft  S. 
570,  was  explicitly  approved  in  Conlln  v.  Charles- 
ton (1868)  15  Rich.  L.  201. 

Other  passages  illustrating  the  same  con- 
ception as  the  above  decisions  are  these : 

''Servants  .  .  .  are  engaged  in  a  common 
employment  when  each  of  them  is  occupied  in 
service  of  such  a  kind  that  all  the  others,  in 
the  exercise  of  ordinary  sagacity,  ought  to  l>e 
able  to  foresee,  when  accepting  their  employ- 
ment, that  it  may  probably  expose  them  to  the 
risk  of  injury  in  case  he  is  negligent."  Balrd  v. 
Pettlt  (1872)  70  Pa.  477. 

Compare  Mullan  v.  Philadelphia  &  S.  Mail  S. 
S.  Co.  (1875)  78  Pa.  25,  21  Am.  Rep.  2. 

A  servant  assumes  the  risk  of  a  fellow  serv- 
ant's negligence,  even  though  the  latter  is  **in 
a  position  of  greater  responsibility  or  a  differ- 
ent liiie  of  employment,  so  long  as  both  are  in 
the  same  general  business,  so  that  the  negli- 
gence of  one  may  contribute  to  the  danger  of 
the  other."  Quincy  Mln.  Co.  v.  Kitts  (1879) 
42  Mich.  84,  8  N.  W.  240,  per  Cooley,  J. 

The  servant's  remedy  is  ''restricted  by  the 
contract  only  as  to  the  negligence  of  fellow 
servants  engaged  in  the  same  general  service, 
or  those  employed  in  the  conduct  of  one  common 
enterprise  or  undertaking,  or  those  whose  em- 
ployment is  such  that,  by  their  negligence  In 
the  usual  Hne  of  their  duty,  he  might  reason- 
ably expect  to  be  endangered,  or  those  whose 
negligence  might  be  understood  to  be  incident 
to  his  service.*'  Fifield  v.  Northern  R.  Co. 
(1860)  42  N.  H.  226. 

Common  employment  is  service  of  such  kind, 
that,  in  the  exercise  of  ordinary  sagacity,  all 
who  engage  In  it  may  be  able  to  foresee*  when 
accepting  it,  that,  through  the  negligence  of 
fellow  servanta.  It  may  probably  expose  them  to 
Injury.  McAndrews  v.  Bums  (1876)  89  N.  J. 
L.  117 ;  Ewan  v.  LIpplncott  (1886)  47  N.  J.  L. 
192.  54  Am.  Rep.  148. 

The  following  Instruction  has  l>een  approved : 
"A  fellow  servant  is  one  engaged  with  another 
under  a  common  master,  and  In  the  same  com- 
mon employment,  so  that  they  are  brought  in 
contact  with  each  other,  notwithstanding  they 
are  subject  to  the  orders,  and  under  the  ex- 
clusive control,  of  separate  bosses  or  foremen. 
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tb«  foreman  to  go  and  get  a  "rabbling  iron/' 
from  the  blacksmith  shop  in  the  3'ard.  In 
doing  this  he  could  use  one  of  several  pass- 
ageways and  doors  leading  into  the  ycird.  He 
was  not  directed  as  to  the  course  he  should 
take  to  do  this  errand.  He  started,  appar- 
ently, along  the  passageway  in  front  of  fur- 
nace No.  1  and  the  other  furnace,  and 
stumbled,  slipped,  or  fell  into  the  uncovered 
portion  of  this  pit.  The  eyidenee  of  the 
cause  of  his  thus  falling  is  y^riant.  It  will 
be  again  observed  that  the  passageway  was 
about  7  feet  wide  from  the  line  of  the  fur- 
nace to  the  nearest  edge  of  the  shot  well. 
The  portion  of  the  well  to  the  extent  of 
about  2  feet  nearest  the  passageway  was  al- 
ready covered  with  planking.  It  will  be  ob- 
served that  the  nearest  edge  of  the  well  was 
about  15  inches  from  the  jamb  of  the  door 
out  of  which  he  intended  to  pass,  if  he  in- 


tended to  use  the  passagewiiy  at  that  door, 
and  the  edge  of  the  planlung  at  the  uncovered 
portion  of  the  well  must  have  been  about  30 
inches  from  that  point.  There  is  evidence 
that  the  door  of  furnace  No.  1  was  open,  and 
the  evidence  is  that,  to  be  safe  from  the  heat 
of  it,  it  would  be  necessary  to  keep  about  2 
feet  away  from  it.  There  is  some  evidence 
that  he  was  seen  standing  looking  at  the 
well,  and  that  he  took  a  diagonal  course  to 
go  through  the  middle  door  of  the  building, 
and  that  to  do  so  he  attempted  to  jump  over 
the  pit  and  a  row  of  molds  on  the  other  side 
of  the  pit,  and  thus  fell  in.  He  got  out  at 
the  comer  of  the  pit,  and  went  into  the 
yard  by  this  middle  door.  The  evidence  is 
clear  and  undisputed  that  he  knew  of  the  lo- 
cation of  the  pit.  On  July  3d,  a  week  before 
his  eraplo}inent,  he  was  there  watching  the 
workmen  at  this  very  work.    On  the  night 


and  In  different  work  In  the  same  service.'* 
Parrlsb  v.  Pensacola  &  A.  R.  Co.  (1891)  28  Fia. 
251.  9  So.  659. 

Prior  to  the  definitive  adoption  of  the  "con- 
sociation" doctrine  (see  HI.  infra)  a  similar 
theory  of  common  employment  was  sometimes 
propounded  in  IlUnois. 

In  Valtez  v.  Ohio  &  M.  R.  Co.  (1877)  85  III. 
500,  it  was  said  that  "a  proper  test  of  the  ex- 
istence of  this  relation  [of  fellow  servants]  may 
be  to  Inquire  whether  the  negligence  of  the  one 
is  nicely  to  Inflict  Injury  on  the  other." 

When  the  ordinary  duties  and  occupations  of 
the  servants  of  a  common  master  are  such  that 
one  is  necessarily  exposed  to  hazard  by  the 
carelessness  of  another,  they  must  be  supposed 
to  have  voluntarily  taken  the  risks  of  such  pos- 
sible carelessness  when  they  entered  the  service, 
and  must  be  regarded  as  fallow  servants  within 
the  meaning  of  this  rule.  Chicago  &  A.  R.  Co. 
y.  Murphy  (1870)  53  III.  336,  339,  6  Am.  Rep. 
48. 

It  is  important  to  note  that,  for  the  purposes 
of  this  rule,  the  non-anticipation  of  the  serv- 
ant is  material  only  In  so  far  as  it  may  be  re- 
solved into  an  excusable  Incapacity  to  forecast 
the  probability  of  injury  from  the  particular 
servant  who  was  guilty  of  the  negligent  act  In 
<]ue8tion. 

The  mere  fact  that  the  negligent  act  itself 
was  one  which  could  not  have  been  reasonably 
foreseen  does  not  take  the  case  out  of  the  opera- 
tion of  the  general  rule.  Brodeur  v.  Valley 
Falls  Co.   (1889)  16  R.  I.  448.  17  Atl.  54. 

b.  Diveraity  of  dutiett  or  departments  not  suffi- 
cient to  exclude  defense  of  common  employ- 
ment. 

The  principle  laid  down  in  the  preceding  sec- 
tion is  accepted  as  the  test  of  common  employ- 
ment by  a  large  majority  of  the  courts.  See 
illustrative  cases,  II.  d,  infra. 

One  of  its  corollaries  is  that  the  plaintiff  Is 
precluded  from  recovery  where  the  functions 
which  he  and  the  negligent  coemployee  were  dis- 
charging, although  not  identical  or  even  similar 
in  character,  were  yet  such  that  the  two  serv- 
ants were  "contributing  directly  to  the  common 
object  of  their  common  employer"  in  that  en- 
terprise for  which  their  services  were  engaged. 
Barton's  Hill  (^oal  Co.  v.  Reid  (1858)  3  Macq.  H. 
L.  Cas.  266.  4  Jur.  N.  S.  767,  per  Ivord  Colonsay. 
(Compare  the  equivalent  phrases  quoted  in 
I.  supra;  also  the  language  of  Brett  and 
Cotton,  L.  JJ.,  in  Charles  v.  Taylor  (1878)  L. 
R.  8  C.  P.  Div.  492.  38  L.  T.  N.  S.  773,  27  Week. 
Rep.  82,  as  quoted  in  note,  infra.) 
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The  question  arises.  Who  are  fellow  servants 
in  contemplation  of  law?  To  constitute  aach 
they  need  not  at  the  time  be  engaged  In  the 
same  particular  work.  It  is  sufficient  If  they 
are  in  the  employment  of  the  same  master  en- 
gaged in  the  same  common  work  to  perform  du- 
ties and  services  for  the  same  general  purposes. 
Lehigh  Valley  Coal  Co.  v.  Jones  (1878)  86  Pa. 
439,  Repeated  in  Lewis  v.  Seifert,  116  Pa.  62^. 
11  Atl.  514. 

When  there  is  one  general  object.  In  attain- 
ing which  a  servant  is  exposed  to  risk.  If  he  is 
Injured  by  the  negligence  of  another  servant 
while  engaged  in  furthering  the  same  object, 
he  is  not  entitled  to  sue  the  master,  and  it  does 
not  matter  that  they  were  not  engaged  In  the 
same  kind  of  work.  Blake  v.  Maine  C.  R.  Go. 
(1879)  70  Me.  60,  35  Am.  Rep.  207. 

Or,  to  employ  a  terminology  which  Is  fre- 
quently found  in  the  books,  the  injured  servant's 
right  to  recover  does  not  depend  upon  the  fact 
that  he  may  have  been  in  a  different  department 
of  the  service  from  the  delinquent. 

Examples  of  this  form  of  expression  are : 
Norfolk  &W.  R.  Co.  v.  Nuckols  (1895)  91  Va.  195. 

21  S.  R.  342 :  Farwell  v.  Boston  &  W.  R.  Corp. 
(1842)  4  Met.  49,  38  Am.  Dec.  339:  New  York 
A  N.  K.  R.  R.  Co.  V.  Hyde  (1893)  6  C.  C.  A.  461. 
5  U.  S.  App.  443,  56  Fed.  Rep.  188 :  Wonder  v. 
Baltimore  &  O.  R.  Co.  (1870)  32  Md.  411,  S 
Am.  Rep.  148;  Brodeur  v.  Valley  Falls  Co. 
(1889)  16  R.  I.  448.  17  Atl.  54:  Callan  v.  Bull 
(1896)  113  Cal.  593,  45  Pac.  1017 ;  Unfrled  v. 
Baltimore  &  O.  R.  Co.  (1890)  34  W.  Va.  260.  12 
S.  E.  512;  Neal  v.  Northern  P.  R.  Co.  (1894) 
57  Minn.  365,  59  N.  W.  312 ;  Roberts  v.  Chicago. 
St.   P.  M.  &  O.   R.   Co.    (1886)    38  Minn.  218, 

22  N.  W.  889;  Foster  v.  Minnesota  C.  R.  Co. 
(1869)  14  Minn.  860,  Gil.  277;  Enrlght  ▼. 
Toledo,  A.  A.  &  N.  M.  R.  Co.  (1892)  93  Mich. 
409.  58  N.  W.  536;  New  Orleans,  J.  &  G.  N. 
R.  Co.  v:  Hughes  (18?3)  49  Miss.  258;  Bogard 
V.  Louisville,  E.  &  St.  L.  R,  Co.  (1884)  100  Ind. 
491 :  Snyder  v.  Viola  Mln.  &  Smelting  Co. 
(1891)  2  Idaho,  771.  26  Pac.  127;  Tez&s  &  P. 
R.  Co.  V.  Harrington  (1884)  62  Tex.  597 :  Trin- 
ity &  S.  R.  Co.  V.  Mitchell  (1889)  72  Tex.  609. 
10  S.  W.  6»8 ;  St.  Louis.  A.  &  T.  R.  Co.  v.  Welch 
(1S88)  72  Tex.  298,  2  L.  R.  A.  839.  10  8.  W. 
529 

If  we  have  regard  to  the  usual  arrangement, 
which,  in  the  case  of  a  difference  of  depart- 
ments, would  place  the  servants  In  each  under 
the  control  of  different  agents  of  the  master, 
the  above  rule  Is  usually  susceptible  of  being 
also  expressed  in  the  form  that  the  fact  of  the 
two  servants  receiving  their  orders  from  differ- 
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of  the  accident  he  passed  it  several  times, 
and  stopped  and  talked  there  with  his  fellow 
workmen.  He  was  once  during  the  evening 
sitting  on  one  of  the  molds  about  6  feet  from 
the  pit  for  some  time,  about  fifteen  minutes 
before  the  workmen  took  the  recess  for  lunch, 
and  after  the  accident,  and  before  his  death, 
he  said  to  one  witness  that  he  knew  the  pit 
was  there,  and  that  he  did  not  know  how  he 
came  to  fall  in  it.  The  evidence  is  clear 
that  the  place  was  well  lighted,  especially 
this  passageway,  both  from  many  electric 
lights  in  the  building,  and  also  by  the  light 
from  the  furnaces.  Substantially  all  of 
this  evidence  appeared  in  the  plaintiff's  case, 
and  the  evidence  on  the  part  of  the  defense 
was  merely  an  extension  of  the  plaintiff's 
ease,  directed  principally  to  the  manner  of 
the  accident,  tne  obviousness  of  the  danger, 
the  risks  assumed  by  the  situation,  and  also 


to  the  contributory  negligence  of  the  de- 
ceased. 

The  evidence  is  cited  in  much  detail  in  or- 
der to  demonstrate  as  clearly  as  possible 
what  conclusion  should  have  been  reached  by 
the  trial  justice.  These  coaes  are  important 
in  their  results  to  the  parties,  and  require 
careful  consideration. 

The  motions  to  nonsuit  and  to  direct  a 
verdict  wei«  made  upon  several  grounds, — 
that  no  negligence  had  been  established 
against  the  defendant;  on  the  ground  of  the 
contributory  negligence  of  the  deceased; 
that  the  danger  was  incidental  and  obvious ; 
and  also  that  the  risk  of  the  danger  which 
resulted  in  his  death  was  assumed  by  him 
in  his  employment.  Under  the  principles  of 
law  applicable  to  the  relation  of  master  and 
servant,  it  is  conceived  that  there  existed 
no  ground  upon  which  a  recovery  could  be 


«Dt  superiors  Is  Ineffectual  to  exclude  the  de- 
fense of  coservice  in  any  case  in  which  the  oth- 
«r  elements  of  that  defense  are  present.  Chi- 
cago &  A.  R.  Co.  ▼.  Murphy  (1870)  53  111.  836. 
■0  Am.  Rep.  48:  Knahtla  v.  Oregon  Short  Line 
k  U.  M.  &.  Co.  (1891)  21  Or.  136.  27  Pac.  91. 

c  Contiguity  a  material,  though  not  decisive, 

factor. 

In  nnmerous  instances  one  servant's  contem- 
plation and  inferential  acceptance  of  the  risk 
of  bis  fellow  servant's  negligence  Is  suggested 
by  the  fact  that  their  duties,  ilthough  diverse 
la  kind,  were  obviously  such  that  they  might 
at  any  time  be  brought  into  close  proximity  to 
each  other.  This  aspect  of  the  situation  Is  em- 
phasized in  several  of  the  cases  cited  supra, 
H.  b.  See  especially :  Morgan  v.  Vale  of 
Neath  R.  Co.  (1865)  5  Best  &  S.  736,  L.  R.  1 
Q.  B.  149,  35  L.  J.  Q.  B.  N.  S.  23,  13  L.  T.  N.  S. 
564.  14  Week.  Rep.  144;  Charles  v.  Taylor 
11878)  L-  B.  8  C.  P.  Dlv.  492,  38  L.  T.  N.  S. 
773.  27  Week.  Rep.  82  (opinion  of  Brett,  L.  J.)  ; 
Lovell  V.  Howell  (1876)  L.  B.  1  C.  ^.  Dlv.  161. 
45  Ll  J.  C.  P.  N.  S.  387,  34  L.  T.  N.  S.  183,  24 
Week.  Rep.  672 ;  Northern  P.  R.  Co.  v.  Hambly 
(1894)  154  U.  8.  357,  88  L.  ed.  1013,  14  Sup. 
€t.  Rep.  983 :  Randall  v.  Baltimore  &  O.  R.  Co. 
a883>  109  U.  S.  478,  27  L.  ed.  1003.  3  Sup.  Ct. 
Rep.  322;  Naylor  v.  New  York  C.  &  II.  R.  R. 
Co.  (1888)  33  Fed.  Rep.  801 ;  Bier  v.  Jefferson- 
Tllle.  H.  &  I.  R.  Co.  (1892)  132  Ind.  78,  31  N. 
E.  471;  St.  Louis,  A.  A  T.  R.  Co.  v.  Triplett 
(1891)  54  Arfc.  289,  11  L.  R.  A.  773,  15  S.  W. 
831.  16  8.  W.  266;  Norfolk  A  W.  R.  Co.  v. 
Nnckols  (1895)  91  Va.  193,  21  S.  E.  342 ;  Par- 
rlah  V.  Pensacola  ft  A.  R.  Co.  (1891)  28  Fla. 
251,  9  So.  659. 

The  anthorities  show  that  this  circumstance 
Is  almost  decisive  against  the  plaintiff.  But 
the  essence  of  his  disability  to  recover  being 
his  imputed  comprehenAon  of  the  likelihood  of 
injury.  It  is  evident  that  the  remoteness  of  the 
place  where  the  negligent  servant  habitually 
works  Is  not  necessarily  a  circumstance  which 
negatives  an  assumption  of  the  risk  of  his  negli- 
gence. 

The  law  on  this  point  was  settled  by  the  lead- 
ing case  of  Farweli  v.  Boston  &  W.  R.  Corp. 
(1842)  4  Met.  49.  38  Am.  Dec.  339,  where  Chief 
Justice  Shaw.  In  discussing  the  contention  of 
connsel  that  the  doctrine  of  coservice,  whatever 
Its  scope,  was  at  all  events  not  applicable  to 
the  facts  under  review,  said :  "It  was  strong- 
ly pressed  in  the  argument  that,  although  this 
might  be  so,  where  two  or  more  servants  are 
employed  in  the  same  department  of  duty, 
ML.R.  A. 


where  each  can  exert  some  influence  over  the 
conduct  of  the  other,  and  thus  to  some  extent- 
provide  for  his  own  security ;  yet  that  It  coald 
not  apply  where  two  or  more  are  employed  In 
different  departments  of  duty,  at  a  distance 
from  each  other,  and  where  one  can  In  no  de- 
gree control  or  influence  the  conduct  of  another. 
But  we  think  this  is  founded  upon  a  supposed 
distinction,  on  which  it  would  be  extremely  dif- 
ficult to  establish  a  practical  rule.  When  the 
object  to  be  accomplished  is  one  and  the  same, 
when  the  employers  are  the  same,  and  the  sev- 
eral persons  employed  derive  their  authority 
and  their  compensation  from  the  same  source, 
it  would  be  extremely  difllcult  to  distinguish 
what  constitutes  one  department  and  what  a 
distinct  department  of  duty.  It  would  vary 
with  the  circumstances  of  every  case.  If  it 
were  made  to  depend  upon  the  nearness  or  dis- 
tance of  the  persons  from  each  other,  the  ques- 
tion would  immediately  arise.  How  near  or  how 
distant  must  they  be,  to  be  in  the  same  or  dif- 
ferent departments?  In  a  blacksmith's  shop, 
persons  working  In  the  same  building,  at  differ- 
ent fires,  may  be  quite  independent  of  each  oth- 
er, though  only  a  few  feet  distant.  In  a  rope- 
walk,  several  may  be  at  work  on  the  same  piece 
of  cordage,  at  the  same  time,  at  many  hundred 
feet  distant  from  each  other,  and  beyond  the 
reach  of  sight  and  voice,  and  yet  acting  to- 
gether. Besides,  it  appears  to  us  that  the  argu- 
ment rests  upon  an  assumed  principle  of  respon- 
sibility which  does  not  exist.  The  master,  in 
the  case  supposed,  is  not  exempt  from  liability, 
because  the  servant  has  better  means  of  provid- 
ing for  his  safety,  when  he  Is  employed  In 
immediate  connection  with  those  from  whose 
negligence  he  might  suffer ;  but  because  the  im- 
plied contract  of  the  master  does  not  extend  to 
indemnify  the  servant  against  the  negligence  of 
anyone  but  himself ;  and  he  is  not  liable  in  tort, 
as  for  the  negligence  of  his  servant,  because  the 
person  suffering  does  not  stand  towards  him 
in  the  relation  of  a  stranger,  but  Is  one  whose 
rights  are  regulated  by  contract  express  or  im- 
plied. The  exemption  of  the  master,  therefore, 
from  liability  for  the  negligence  of  a  fellow 
servant  does  not  depend  exclusively  upon  the 
consideration  that  the  servant  has  better  means 
to  provide  for  his  own  safety,  but  upon  other 
grounds.  Hence  the  separation  of  the  employ- 
ment Into  different  departments  cannot  create 
that  liability,  when  it  does  not  arise  from  ex- 
press or  implied  contract,  or  from  id  responsi- 
bility created  by  law  to  third  persons,  and 
strangers,  for  the  negligence  of  a  servant." 

In  the  above  case  the  court  said:     "It  was 
strongly  expressed  in  the  argument  that,  al- 
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•uflteined.  The  learned  trial  justice,  in  re- 
fusing to  direct  a  verdict,  said :  "It  is  with 
very  great  miegiying  that  I  hold  the  case. 
I  confess  to  very  great  douht  of  the  right  of 
recovery."  And  in  his  instructions  to  the 
jury  he  said :  ''Now,  I  have  decided  to  leave 
to  you,  as  the  only  possible  question  of  any 
neglect  or  default  on  the  part  of  the  defend- 
ant, this:  Whether  it  was  reasonable  care 
for  the  safety  of  the  employees  compelled  to 
walk,  or  having  the  right  to  walk,  up  and 
down  that  passageway,  and  out  of  tiie  doors, 
to  have  an  unguarded  opening  containing 
hot  water  near  enough  to  the  passageway  to 
render  it  probable  that  a  person  walking 
along  the  passageway,  using  reasonable  care, 
might  fall  into  the  w&ter.  You  will  remem- 
ber that  on  the  occasion  when  Sofield  did 
fall  into  this  pit  it  was  guarded  for  a  por- 
tion of  its  length  upon  the  side  next  to  the 


passage  by  being  covered  by  one  or  more 
planks,  so  that  the  opening  into  which  he 
fell  must  have  been,  I  take  it^  all  of  3  feet 
back  from  the  line  of  the  door  jamb,  and  it 
may  be  somewhat  difficult  to  see  how  a  per- 
son using  that  passageway  with  ordiimry 
eare  could  have  fallen  into  the  water,  if  the 
pit  was  in  that  condition.  I  can  see  no 
other  ground  of  possible  liability." 

Under  the  facts  of  this  case,  there  eziated 
no  possible  ground  of  liability.  The  defend- 
ant had  constructed  a  pit  which,  when  in 
use,  was  highly  dangerous  to  fall  into. 
When  it  was  in  use  it  must  of  necessity,  in 
the  operation  of  the  business,  be  entirely  or 
partly  open,  and  it  had  furnished  for  it  the 
meet  secure  safeguard  which  oould  be  used 
when  it  provided  sufficient,  fit  and  suitable 
planking  to  cover  it,  when  necessary,  when 
it  was  not  in  use,  or  during  any  intermission 


though  this  might  be  so  when  two  or  more  serv- 
ants are  employed  In  the  same  department  of 
duty*  where  each  can  exert  some  influence  over 
the  conduct  of  the  other,  and  thus  to  some  ex- 
tent provide  for  his  own  security,  yet  that  It 
eould  not  apply  where  two  or  more  are  employed 
in  different  departments  of  duty,  at  a  distance 
from  each  other,  and  where  one  can  In  no  de- 
gree control  or  Influence  the  conduct  of  another. 
But  we  think  this  Is  founded  upon  a  supposed 
distinction  on  which  it  would  be  extremely  dif- 
ficult to  establish  a  practical  rule.  When  the 
object  to  be  accomplished  is  one  and  the  same, 
when  the  employers  are  the  same,  and  the  sev- 
eral persons  employed  derive  their  authority 
and  their  compensation  from  the  same  source. 
It  would  be  extremely  difficult  to  distinguish 
what  constitutes  one  department  and  what  a 
distinct  department  of  duty.  It  would  vary 
with  the  circumstances  of  every  case.  If  It 
were  made  to  depend  upon  the  nearness  or  dis- 
tance of  the  persons  from  each  other,  the  ques- 
tlou  would  Immediately  arise.  How  near  or  how 
distant  must  they  be  to  be  In  the  same  or  differ- 
ent departments?  .  .  .  Besides,  it  appears 
to  us  that  the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does  not  ex- 
ist. The  master  In  the  case  supposed  Is  not 
exempt  from  liability  because  the  servant  has 
other  means  of  providing  for  his  safety,  when 
he  is  employed  In  Immediate  connection  with 
those  from  whose  negligence  he  might  suffer; 
but  because  the  implied  contract  of  the  master 
does  not  extend  to  indemnify  the  servant  against 
the  negligence  of  anyone  but  himself ;  and  he  Is 
not  liable  in  tort,  as  for  the  negligence  of  his 
servant,  because  the  person  suffering  does  not 
stand  towards  him  In  the  relation  of  a  stranger, 
but  Is  one  whose  rights  are  regulated  by  con- 
tract, express  or  implied.  The  exemption  of 
the  master,  therefore,  from  liability  for  the 
negligence  of  a  fellow  servant  does  not  depend 
exclusively  upon  the  consideration  that  the 
servant  has  better  means  to  provide  for  his  own 
safety,  but  upon  other  grounds.  Hence,  the 
separation  of  the  employment  into  different  de- 
partments cannot  create  that  liability  when  it 
does  not  arise  from  express  or  Implied  contract 
er  from  a  responsibility  created  by  law  to 
third  persons  and  strangers  for  the  negligence 
of  a  servant.'* 

In  The  Petrel  [1893]  P.  320,  Jeune,  P., 
agreed  with  Chief  Justice  Shaw  that  physical 
contiguity  does  not  afford  a  distinction  on  which 
a  practical  rule  can  be  established,  and  said : 
"In  all  cases  the  Immediate  instrument  of  physi- 
cal injury  must  be  contiguous  to  the  person  in- 
jured, and  in  most  cases  the  person  who  causes 
60  L.  R.  A. 


physical  injury  is  not  far  from  the  person  to 
whom  It  resulta  But  I  suppose  that  the  signal- 
man at  one  end  of  a  rifle-range  Is  clearly  in 
common  employment  w4th  the  marker  at  the  oth- 
er, when  the  two  have  a  common  master ;  and, 
to  give  a  stronger  Instance,  a  servant  who  un- 
skilfully packs  dynamite  In  a  factory,  and  an- 
other who  In  unpacking  It  at  a  distant  ware- 
house Is  Injured  by  Its  explosion,  are  clearly  In 
common  employment.  On  the  other  hand,  mere 
contiguity.  If  unusual  or  accidental,  would  not 
be  consistent  with  common  employment.** 

To  the  same  effect  Is  the  opinion  of  the  New 
York  court  of  appeals.  "The  same  rule  of  lia- 
bility must  necessarily  apply  as  well  where  the 
employments  of  the  servants  are  distinct  as  to 
cases  where  they  are  one.  ...  If  a  servant 
cannot  look  to  his  employer  for  Indemnity 
where,  notwithstanding  the  exercise  of  due  eare 
on  his  part,  he  is  injured  by  the  carelessness 
of  a  fellow  servant  laboring  near  him  in  the 
same  partlcuJar  employment,  why  should  he  be 
permitted  to  do  so  when,  with  the  same  care 
on  his  part,  he  suffers  injury  by  the  negligence 
of  another*  servant  In  the  same  general  basi- 
ness,  but  at  the  time  engaged,  equally  near  him. 
In  some  different  duty?  If  proximity  or  re- 
moteness of  position  is  to  have  Influence,  where 
is  the  line  ?"  Sherman  v.  Rochester  ft  8.  R.  Go. 
(1858)   17  N.  T.  153,  157. 

The  doctrine  of  common  employment  Is  not 
limited  to  those  rases  In  which  **there  Is  a  con- 
nection between  the  different  grades  of  employ- 
ment bringing  the  servants  Into  contact  with 
each  other."  International  ft  O.  N.  R.  Co.  v. 
Ryan  (1891)  82  Tex.  505.  18  S.  W.  219. 

This  decision  seems  to  overthrow  the  effect 
of  the  earlier  dictum  of  the  same  court  that. 
If  public  policy  Is  to  be  taken  as  the  tme 
ground,  "the  rule  should  be  confined  to  those 
servants  whose  duties  bring  them  Into  sach 
Juxtaposition  that  one  would  be  enabled  to  ob- 
serve the  negligence  of  his  fellowa**  St.  Lonls. 
A.  ft  T.  R.  Co.  V.  Welch  (1888)  72  Tex.  298,  2 
L.  R.  A.  839,  10  S.  W.  529. 

If  a  servant  cannot  look  to  his  employer  for 
Indemnity  where,  notwithstanding  the  exerdse 
of  due  care  on  his  part,  he  Is  Injured  by  the 
carelessness  of  a  fellow  servant  laboring  near 
him  In  the  same  particular  employment,  why 
should  he  be  permitted  to  do  so  when,  with  the 
same  care  on  his  part,  he  suffers  Injury  by  the 
negligence  of  another  servant  In  the  same  gen- 
eral business,  but  at  the  time  engaged  equally 
near  him.  In  some  different  duty?  If  proximity 
or  remoteness  of  position  Is  to  have  influence 
where  Is  the  line?    And  what  substantial  differ- 
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of  ito  UM  or  disuse  of  it.  This  plaoking 
was  a  perfect  safety  appliance  for  the  pro- 
tectioii  of  employees  or  co-employees  in  tneir 
work  at  the  Uast  furnaces  in  connection 
with  the  pit^  easily  adjustable  for  that  pur- 
pose. There  was,  under  the  conceded  facta 
of  this  case,  no  want  of  reasonable  care  on 
the  part  of  the  defendant  in  fumiahing  prop- 
er appliances  for  its  servants  to  use  in  their 
own  protection,  or  the  protection  of  their 
coemployees  in  the  performance  of  their 
work  and  their  duties  to  the  master.  Where 
the  use  of  appliances  or  saf^uards  affects 
the  safety  of  the  place,  the  exercise  of  rea- 
sonable care  in  this  respect  relieves  the  mas- 
tar  from  liability.  MoAndrewa  v.  Bums,  39 
N.  J.  L.  117;  ifcLodighlin  v.  Camden  Iron 
Works,  60  N.  J.  L.  667-659,  38  Atl.  677; 
Maker  v.  Tkropp,  59  N.  J.  L.  186,  36  Atl. 
1057 ;  Nord  Deuiaoher  Lloyd  8.  8.  Co.  v.  In- 


ffebregttten,  67  N.  J.  L.  400,  31  Atl.  619;  Har» 
vey  V.  lHew  York  0.  d  if.  R.  R,  Co.  88  K.  Y« 
481 ;  Walker  v.  Boston  d  M.  R.  Co.  128  MaM. 
8. 

The  deceased,  Sofield,  and  the  workmen 
at  furnace  No.  1  were  fellow  servants.  They 
were  engaged  in  the  same  common  onploy- 
ment  in  tl^  operation  of  these  furnaces,  and 
he  assumed  the  dangers  arising  from  the 
negligence  of  his  coemployees  in  the  perform- 
ance of  their  duties  to  the  defendant  in  such 
employment,  and  the  cause  of  the  accident^ 
independent  of  incidental  or  obvious  dangers, 
or  those  which  arose  by  reason  of  his  con- 
tributory negligence,  was  the  failure  of  his 
coservants  to  use  the  means  and  appliances 
provided  by  the  master  for  the  work,  for 
their  own  and  for  his  protection  from  danger. 
In  other  words,  it  was  the  failure  of  his  fel- 
low workmen  during  the  intermission  of  the 
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ence  Is  there  between  a  case  of  injury  from  the 
negligence  of  a  servant  with  superior  authority, 
and  one  from  like  n^igence  of  a  serv&nt  of 
equal  anthority,  employed  at  a  distance  from 
and  without  the  immediate  influence  of  the  par- 
ty injured?  How  could  the  latter  better  guard 
i«ainst  the  injury  in  the  oaae  last  mentioned 
tban  In  the  former  one?  If  distance  is  to  have 
effect,  what  sliall  the  distance  be?  It  is  mani- 
fest that  no  distinction  or  exemption  as  to  lia- 
bility of  the  principal,  resting  on  the  ability 
cf  the  injured  party  to  protect  himself  in  the 
particular  case,  could  be  made  without  practi- 
cally abrogating  the  entire  rule.  Sherman  v. 
Rochester  ft  S.  R.  Co.  (1858)  17  N.  T.  167. 

The  most  strilcing  illustrations  of  the  doc- 
trine In  the  text  are  the  cases  in  which  tele- 
graph operators  have  been  held  to  be  in  a  com- 
mon employment  with  trainmen. 

d.  niu%trative  cases    of  common   employment, 

1.  Railway  work. 

In  the  decisions  cited  below  the  principles  de- 
Teloped  in  the  preceding  sections  were  held  to 
reqoJre  the  conclusion  that  there  was  a  common 
employment.  The  dedslonB  are  arranged  un- 
der headings  adapted  to  facilitate  a  comparison 
with  the  rulings  (III.  infra,  under  the  doctrine 
of  consociated  duties). 

a.  Servants  icorking  in  the  offioe  departments 
and  operating  trains. 

A  station  agent  is  a  fellow  servant  of  a  brake- 
man.  Toner  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1887)  69  Wia  188,  31  N.  W.  104,  88  N.  W. 
4K5.  The  court  said :  "They  were  both  cer- 
tainly In  the  employ  of  the  comi>any,  and  were 
both  eni^ged  In  a  sense  in  operating  train  No. 
26  True,  the  station  agent  was  required  to 
keep  the  main  traclc  free  from  all  obstructions 
for  all  trains  as  well  as  No.  26 ;  but  this  fact 
did  not  render  him  any  the  less  a  fellow  serv- 
ant of  the  plaintiff  In  the  worlc  In  which  both 
were  engaged.  They  were  l>oth  fellow. servants 
w'thfn  the  rule, — ^as  much  so  as  they  would 
baTe  been  if  the  station  agent  had  had  no  other 
duty  to  perform  but  to  see  that  the  main  track 
was  kept  unobstructed  for  this  train  No.  26." 

In  the  following  cases  a  station  agent  has 
been  held  to  be  the  fellow  servant  of  a  train- 
man, but  the  point  taken  was  that  the  former 
was  a  vice  principal,  not  that  he  was  In  a  differ- 
ent department:  Lewis  v.  Seifert  (1887)  116 
Pa.  628.  11  Atl.  514  ;  Brown  v.  fillnneapolls  ft 
St.  L.  R,  Co.  (1884)  81  Minn.  653,  18  N.  W. 
S34:  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Farmer 
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(1889)  73  Tex.  86,  11  S.  W.  156;  Dealey  v. 
Philadelphia  ft  R.  R.  Co.  (1886;  Pa.)  8  Cent. 
Rep.  112,  4  Atl.  170 ;  Dana  v.  New  York  C.  &  H. 
R.  R.  Co.  (1881)  28  Hon,  473 ;  Byrnes  v.  New 
York,  L.  B.  ft  W.  R.  Co.  (1889)  113  N.  Y.  251, 
4  L.  R.  A.  151,  21  N.  E.  60 ;  Gates  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  (1892)  2  S.  D.  422,  50  N.  W. 
907. 

In  some  cases  it  has  been  held  generally  that 
a  telegraph  operator  at  a  wayside  station  is  a 
fellow  servant  of  the  men  operating  traina 
Price  V.  Detroit,  G.  H.  ft  M.  R.  Co.  (1891)  145 
U.  S.  651,  86  L.  ed.  843,  12  Sup.  Ct.  Rep.  986 
(memorandum  Judgment ;  decision  affirmed  by  a 
divided  court)  ;  Slater  v.  Jewett  (1881)  85  N. 
Y.  61,  39  Am.  Rep.  627  (operator  failed  to  com- 
ply with  rule  that  orders  regarding  trains 
which  were  behind  time  should  be  communi- 
cated to  conductors  and  engineers  in  the  pres- 
ence of  each  other). 

In  other  cases  it  has  been  conceded  that  the 
telegraph  operator  was  in  a  common  employ- 
ment with  trainmen,  and  the  ground  on  which 
it  was  sought  unsuccessfully  to  hold  the  mas- 
ter responsible  was  that  he  was  a  vice  princi- 
pal. Baltimore  ft  O.  R.  Co.  v.  Camp  (1895)  13 
C.  C.  A.  233,  31  U.  S.  App.  213,  65  Fed.  Rep. 
952 ;  Oregon  Short  Line  ft  U.  N.  R.  Co.  v.  Frost 
(1S96)  21  C.  C.  A.  186,  44  U.  S.  App.  606,  74 
Fed.  Rep.  965 ;  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
V.  Clark  (1893)  6  C.  C.  A.  281,  16  U.  S.  App. 
17,  57  Fed.  Rep.  125 ;  Blessing  v.  St.  Louis,  K. 
C.  ft  N.  R.  Co.  (1883)  77  Mo.  410:  Monaghan 
V.  New  York  C.  ft  H.  R.  R.  Co.  (1887)  45  Hun, 
113 ;  Dealey  v.  Philadelphia  ft  R.  R.  Co.  (1886; 
Pa.)  3  Cent.  Rep.  112,  4  Atl.  170;  McKalg  v. 
Northern  P.  R.  Co.  (1889)  42  Fed.  Rep.  288; 
Norfolk  ft  W.  R.  Co.  v.  Hoover  (1894)  79  Md. 
253,  25  L.  R.  A.  710,  29  Atl.  994;  Reiser  v. 
Pennsylvania  Co.  (1892)  152  Pa.  89,  25  AU. 
175. 

In  Sheehan  v.  New  York  C.  ft  H.  R.  R.  (?o. 
(1883)  91  N.  Y.  382  (regulations  held  insuffi- 
cient) ;  and  Sutherland  v.  Troy  ft  B.  R.  Co. 
(1891)  125  N.  Y.  737,  26  N.  B.  609  (incompet- 
ency  alleged),  the  same  doctrine  was  assumed, 
but  the  cases  went  ott  on  the  points  noted. 

In  the  latest  and  most  authoritative  rulings 
a  distinction  Is  taken  between  train  despatchers 
and  telegraph  operators,  the  former  only  being 
regarded  as  vice  principals.  Lewis  v.  Seifert 
(1887)  116  Pa.  628,  11  Atl.  514  ;  Hanklns  v. 
New  York,  L.  B.  ft  W.  R.  Co.  (1894)  142  N.  Y. 
416,  25  L.  R.  A.  396,  37  N.  B.  466. 

Bat  in  an  early  New  York  case  both  these 
functionaries  seem  to  be  placed  on  the  same 
footing  as  mere  fellow  servants,  the  later  dis- 


480 


Nbw  Jerbkt  Court  of  Ebrobs  and  Appsxi^a. 


June, 


work  to  cover  with  the  planks  provided  the 
open  space  of  the  pit,  and  this  was  a  part 
of  the)r  duty  in  the  performance  of  the 
work  in  which  they  were  engaged.  The  res- 
toration of  this  planking  would  have  been  a 
complete  and  perfect  security  to  the  de- 
ceased from  any  danger  whatever.  It  was 
the  means  or  appliances  which  had  been 
furnished  by  the  defendant,  as  master,  for 
that  purpose  and  for  their  use,  and  the  fail- 
ure to  have  the  pit  covered,  at  the  time  of 
the  accident  to  Sofield,  if  negligent,  wa«  the 
act  of  his  coservants  in  this  common  employ- 
noent,  for  which  the  defendant  cannot  be  lia- 
ble. It  was  a  negligent  act  in  the  perform- 
ance of  their  duty. 

It  will  be  observed  that  this  work  com- 
menced with  the  uncovering  of  the  pit  at  7 
o'clock.  As  the  work  of  filling  the  pit  with 
molten  copper  progressed  from  the  edge  the 


planking  was  relaid,  and  at  the  intermis- 
sion left  partly  uncovered.  If  there  was 
any  duty  due  the  deceased  at  that  time  it 
was  that  the  pit  should  have  been  re-covertMi 
by  these  workmen  and  the  failure  to  re- 
cover jnras  a  neglect  of  their  duty  to  him  to 
j>erform  their  work  with  reasonable  care  to 
protect  him  from  danger.  The  very  want 
of  safety  wae  caused  solely  by  the  work 
which  his  coservants  were  performing.  Tlie 
place,  the  appliancefl  for  protection,  and  the 
work  were  all  coincident. 

The  general  rule  of  the  assumption  by  th«* 
servants  of  dangers  arising  from  the  risks 
by  reason  of  the  negligence  of  coservants  is 
well  estahlished  and  needs  no  repetition. 
In  Curley  v.  Hoff,  62  N.  J.  L.  758, 42  Atl.  731, 
this  court  held  the  rule  of  fellow  servants 
to  be  "as  applicable  to  a  case  where  the 
work  involves  the  pUce  of  working  as  to  any 


tlnctlons  not  being  adverted  to.  Chapman  y. 
Brie  R.  Co.  (1874)  6B  N.  Y.  579  (case  really 
turned  on  allegation  of  incompetency). 

So,  an  employee  who  seems  from  the  report 
to  have  been  a  divisional  train  despatcher  has 
been  held  to  be  a  fellow  servant  of  a  brakeman, 
the  theory  of  vice  prlnclpalsh-Ip  not  being  re- 
ferred to;  and  nonliability  was  predicated  sim- 
ply on  the  ground  that  their  duties  related  to 
the  same  general  object.  Robertson  t.  Terre 
Haute  &  I.  R.  Co.  (1881)  78  Ind.  77,  41  Am. 
Rep.  562. 

See  also  Sullivan  v.  Toledo,  W.  &  W.  R.  Co. 
(1877)  58  Ind.  26,  which  seems,  by  implication, 
to  uphold  the  same  doctrine. 

So,  In  an  action  for  the  death  of  the  plain- 
tiff's intestate  while  acting  as  a  fireman,  which 
occurred  in  a  collision  through  the  negligence 
of  the  defendant's  train  despatcher  charged  with 
the  duty  of  "directing**  the  movements  of  trains, 
the  court  held  that  the  train  despatcher  was 
the  fellow  servant  of  the  Intestate.  Mil  leaps 
V.  Louisville,  N.  O.  ft  T.  R.  Co.  (1891)  69  Miss. 
428,  13  So.  696. 

h.  Bervanta  engaged  in  handling  the  eame  train. 

In  the  absence  of  evidence  showing  vice  prin- 
cipal ship,  all  servants  of  a  common  master  em- 
ployed in  running,  operating,  and  rendering 
■errlce  with  a  train  of  cars  are  fellow  servants. 
Blessing  v.  St.  Louis.  K.  C.  &  N.  R.  Co.  (1883) 
77  Mo.  410 ;  McGowan  v.  St.  Louis  ft  I.  M.  R. 
Co.  (1876)  61  Mo.  528. 

These  employees  are  plainly  engaged  in  serv- 
ices necessary  to  the  accomplishment  of  a  sin- 
gle purpose,  the  movement  of  trains.  Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Ranney  (1882; 
87  Ohio  St.  666. 

Hence  the  following  employees  are  coserv- 
ants: 

A  conductor  and  the  engineer.  Eckles  v.  Nor- 
folk ft  W.  R.  Co.  (1896)  96  Va.  69,  25  S.  B.  645 ; 
Michigan  C.  R.  Co.  v.  Dolan  (1876)  32  Mich. 
610;  Dillon  v.  Union  P.  R.  Co.  (1874)  8  Dill. 
819,  Fed.  Cas.  No.  3.916. 

A  conductor  and  a  fl reman.  Jenlcins  v.  Rich- 
mond ft  D.  R.  Co.  (1893)  39  S.  C.  607,  18  S.  B. 
182  (negligence  in  signaling)  ;  Eckles  t.  Nor- 
folk ft  W.  R.  Co.  (1896)  96  Va.  69.  26  8.  E. 
646 ;  Summerhays  v.  Kansas  P.  R.  (^o.  (1875) 
2  Colo.  484. 

A  conductor  and  a  brakeman.  Pease  v.  Chi- 
cago ft  N.  W.  R.  Co.  (1884)  61  Wis.  163.  20  N. 
W.  908  (cars  negligently  moved)  ;  Hoover  t. 
Beech  Creek  R.  Co.  (1893)  154  Pa.  362,  26  Atl. 
315  (negligence  in  signaling)  ;  Sherman  v. 
Rochester  ft  S.  R.  Co.  (1853)  15  Barb.  574,  Af- 
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firmed  in  (1868)  17  N.  Y.  168  (train  allowed  to 
attain  a  dangerous  speed)  :  La  Pierre  v.  Chi- 
cago ft  O.  T.  R.  Co.  (1894)  99  Mich.  212.  58  N. 
W.  60  (car  placed  so  that  a  long  plank  bad  to 
be  used  for  a  gangway,  and  this  broke  under 
the  weight  of  the  heavy  parcels  which  the  con- 
ductor required  the  servant  to  carry)  *,  Robin- 
son V.  Houston  ft  T.  C.  R.  Co.  (1877)  46  Tex. 
640  (ordering  brakeman  to  cut  a  train  In  mo- 
tion) ;  Norfolk  ft  W.  R.  Co.  v.  Houchlns  (1807) 
95  Va.  398,  tub  nom.  Norfolk  ft  W.  R.  Co.  v. 
Swalne.  46  L.  R.  A.  369,  28  S.  B.  678 ;  Wooden 
V.  Western  N.  Y.  ft  P.  R.  Co.  (1896)  147  N.  Y. 
608,  42  N.  E.  199,  Reversing  (1893)  6  Misc. 
637,  25  N.  Y.  Supp.  977. 

A  conductor  and  an  employee  hired  to  do 
"any  and  all  kinds  of  labor,"  Including  coupling. 
Wilson  V.  Madison,  etc.,  R.  Co.  (1862)  18  Ind. 
226. 

A  petition  is  demurrable  which  merely  avers 
that  the  plaintiff,  a  brakeman,  was  injured  by 
the  negligence  of  his  conductor,  and  does  not 
allege  that  the  company  was  negligent  in  em- 
ploying such  conductor.  Dow  v.  Kansas  P.  R. 
Co.  (1871)  8  Kan.  642  (the  court  was  Inclined 
to  except  from  the  operation  of  the  doctrine  of 
coservlce  only  the  higher  officers  who  had  au- 
thority to  hire  and  discharge  the  other  em- 
ployees). 

Engineer  and  brakeman.  McDonald  v.  Nor- 
folk ft  W.  R.  Co.  (1897)  96  Va,  98.  27  S.  E. 
821 ;  Central  Trust  Co.  v.  East  Tennessee.  V.  & 
G.  R.  Co.  (1895)  69  Fed.  Rep.  357;  Sherman  v. 
Rochester  ft  S.  R.  Co.  (1858)  15  Barb.  674.  Af- 
firmed in  (1858)  17  N.  Y.  153;  East  Tennessee. 
V.  ft  G.  R.  Co.  V.  Smith  (1890)  89  Tenn.  114. 
14  S.  W.  1077;  South  Florida  R.  Co.  v.  Price 
(1893)  32  Fla.  46,  18  So.  638;  Boatwrlght  v. 
Northeastern  R.  Co.  (1886)  26  8.  C.  128;  Hag- 
ins  V.  Cape  Fear  ft  Y.  Valley  R.  Co.  (1890)  106 
N.  C.  537,  11  S.  B.  590  (complaint  demurrable 
which  alleged  that  at  the  time  of  the  Injury  the 
locomotive  was  temporarily  abandoned  by  the 
engineer  In  charge,  and,  with  his  consent  and 
by  his  direction,  was  moved  and  operated  by 
a  t>oy,  of  Inexperience  and  careless  habits,  who 
was  incompetent,  reckless,  careless,  and  negli- 
gent, which  was  the  proximate  cause  of  the 
plaintiff's  injury)  ;  Evans  v.  Chamberlain 
(1893)  40  S.  C.  104,  18  S.  B.  213;  Moseley  r. 
Chamberlain  (1861)  18  Wis.  706,  OverrullDg 
Chamberlain  v.  Milwaukee  ft  M.  R.  Co.  (1860) 
11  Wis.  239,  by  a  majority  of  two  Judges  to  one : 
Pittsburgh.  C.  ft  St.  L.  R.  Co.  v.  Ranney  (1882) 
37  Ohio  St.  665 ;  Moran  v.  New  York  C.  ft  H.  R. 
R.  Co.  (1874)  67  Barb.  96;  Wallls  v.  Morgan's 
L.  ft  T.  R.  ft  S.  S.  Co.  (1886)  38  La.  Ann.  158 : 
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other.  •  •  .  There  was  no  ladc  or  inad- 
^uacj  of  materials  for  aheathing  and  brac- 
ing. The  fault,  if  any,  was  entirely  with  the 
servants  engaged  in  the  work,  and  not  with 
the  master.  The  foreman  in  this  regard 
was  the  fellow  servant  with  the  plaintiff. 
.  .  .  The  test  always  must  be  whether 
the  negligent  aet  or  omission  was  in  the 
discharge  of  the  master's  or  the  seprant's 
duty.  ...  In  the  Ingehregsten  Case  it 
vas  acknowledged  that  inspection  incidental 
to  the  use  of  a  tool  or  appliance  was  the 
servant's,  not  the  master's,  duty.  So,  in  the 
case  in  hand,  the  keeping  safe  a  place  of 
working  incidental  to  the  work  itself  was 
the  servant's,  not  the  master's,  duty."  In 
McLaughlin  v.  Camden  Iron  Works,  60  N. 
J.  L.  557,  559,  38  Atl.  677,  Mr.  Justice  Col- 
lins, writing  the  opinion,  said :  "Where  ap- 
pliances for  work  are  needed,  the  duty  is  on 


the  master  to  use  reasonable  care  in  their 
selection  .  .  .  but  carelessness  in  their 
use,  or  failure  to  use  them  on  the  part  of 
his  servant,  whereby  injury  is  received  by 
a  fellow  servant  in  the  same  common  em- 
ployment, is  not  chargeable  to  the  master, 
no  matter  what  may  be  the  grade  or  authori- 
ty of  the  servant."  The  same  rule  was  ap- 
plied in  McAndrcics  v.  Bums,  39  N.  J.  L. 
117.  The  test  of  liability  is  not  the  safety 
of  the  place  or  appliance  at  the  instant  of 
injury,  but  the  character  of  the  duty  the 
negligent  performance  of  which  caused  the 
injury.  8t.  Louis,  I.  M.  A  8.  R.  Co.  v.  Need- 
ham,  26  L.  R.  A.  833,  11  C.  C.  A.  66,  27  U.  S. 
App.  227,  63  Fed.  Rep.  107.  In  Quebec  S. 
8.  Co.  V.  Merchant,  133  U.  S.  376,  33  L.  ed. 
666,  10  Sup.  Ct.  Rep.  397,  where  the  plain- 
tiff, a  stewardess  on  an  ocean  steamer,  sued 
the    steamship    company    for   injuries   sus- 


Hoover  t.  Beech  Creek  B.  Co.  (1893)  164  Pa. 
382,  26  AU.  815;  South  Florida  R.  Co.  v. 
Weese  (1893)  32  Fla.  212.  18  So.  436;  Chad- 
dick  ▼.  Lindsay  (1897)  5  Okla.  616,  49  Pac. 
940;  Indiana,  B.  &  W.  R.  Co.  v.  Dailey  (1886) 
110  Ind.  75.  10  N.  E.  631 ;  Summerhays  ▼. 
Kansas  P.  R.  Co.  (1875)  2  Colo.  486  (cars 
started  without  a  signal). 

BDffineer  and  fireman.  Hobbs  v.  Atlantic  & 
N.  C.  R.  Co.  (1890)  107  N.  C.  1,  9  L.  R.  A.  838, 
12  S.  B.  124 ;  Murray  v.  South  Carolina  R.  Co. 
(IMl)  1  McMuIl.  L.  385,  36  Am.  Dec.  268; 
Golf.  C.  &  S.  F.  R.  Co.  V.  Blohn  (1889)  73  Tex. 
637,  4  L.  R.  A.  764,  11  S.  W.  867 ;  New  Jersey 
k  N.  Y.  R.  Co.  V.  Young  (1892)  1  C.  C.  A.  428, 
1  U.  S.  App.  96,  49  Fed.  Rep.  723;  Henry  v. 
Lake  Shore  ft  M.  S.  R.  Co.  (1892)  49  Mich. 
495,  13  N.  W.  832;  South  Florida  R.  Co.  v. 
Price  (1893)  82  Fla^  46,  13  So.  638 ;  Parrish  v. 
Pensacola  ft  A.  R.  Co.  (1891)  28  Pla.  251.  9  So. 
696;  South  Florida  R.  Co.  ▼.  Weese  (1893)  32 
Pla.  212«  13  So.  436;  Mulligan  v.  Montana 
Union  R.  Co.  (1897)  19  Mont.  135.  47  Pac.  795. 

That  the  engine  is  running  without  any  train 
attached  Brakes  no  difference  in  this  instance. 
Baltimore  ft  O.  R.  Co.  v.  Baugh  (1893)  149  U. 
8.  368,  37  L.  ed.  772.  18  Sup.  Ct.  Rep.  914. 

Fireman  and  hrakeman.  Louisville  ft  N.  R. 
Co.  V.  Kelly  (1894)  11  C.  C.  A.  260,  24  U.  S. 
App.  103,  63  Fed.  Rep.  407 ;  Galveston,  H.  ft  S. 
A  R.  Co.  V.  Faher  (1885)  68  Tex.  344 ;  Kersey 
T.  Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  (1883)  70 
Mo.  362 ;  Greenwald  v.  Marquette.  H.  ft  O.  R. 
Co.  (1882)  49  Mich.  197,  13  N.  W.  513;  South 
Florida  R.  Co.  v.  Price  (1893)  32  Fla.  46,  13 
8o.  688. 

Two  brakemen  in  the  performance  of  their 
ordinary  duties.  Young  v.  West  Virginia  C.  ft 
P.  R.  Co.  (1896)  42  W.  Va.  112,  24  S.  B.  615 ; 
Cole  V.  Rome,  W.  ft  O.  R.  Co.  (1893)  72  Hnn, 
467.  25  N.  Y.  Supp.  276 ;  Hayes  v.  Western  R. 
rorp.  (1S19)  8  Cush.  270  (here  the  negligent 
brakeman  was  acting  as  conductor)  ;  Chicago, 
B.  ft  Q.  R.  Co.  V.  Howard  (1895)  46  Neb.  570, 
«3  N.  W.  872. 

Trainmen  and  engine  wipers.  Bwald  v.  Chi- 
cago ft  N.  W.  R.  Co.  (1888)  70  Wis.  420,  36  N. 
W.  12. 

Engineer  and  fireman  and  man  "staking** 
<'*r«.  Watts  V.  Hart  (1893)  7  Wash.  178.  84 
Pac.  423,  771. 

Trainmen  and  expressman  hired  for  the  trip 
to  act  as  brakeman.  Chamberlain  v.  Milwaukee 
A  If.  R.  Co.  (1860)  7  Wis.  425  (upon  the  second 
appeal  (I860)'  11  Wis.  248.  the  servant  was 
beld  entitled  to  recover,  the  doctrine  of  common 
employment  being  repudiated.  But  the  law  In 
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Wisconsin  afterwards  became  what  it  was  de- 
clared to  be  on  the  first  appeal  the  repudiated 
doctrine  having  been  reinstated  in  Moseley  v. 
Chamberiain  (1861)  18  Wis.  700,  and  held  its 
ground  till  it  was  modified  by  statute). 

A  conductor,  coupler,  signal  man.  pin  puller,, 
and  engineer,  all  engaged  In  drilling  cars  in  a 
railroad  yard,  are  fellow  servants.  Central  R. 
Co.  V.  Keegan  (1897)  27  C.  C.  A.  105,  51  U.  8. 
App.  489,  82  Fed.  Rep.  174  (so  laid  down  on 
authority  of  Supreme  Court  (1895)  160  U.  S. 
259,  40  L.  ed.  418.  16  Sup.  Ct.  Rep.  269).  to 
which  the  case  had  been  certified  for  an  opin- 
ion). 

0.  ServanU  working  on  different  trains. 

In  an  early  English  case  Pollock,  C.  B.,  ex- 
presses a  doubt,  obiter,  whether  the  drivers  of 
the  engines  of  different  trains  are  engaged  In 
a  common  object.  Waller  v.  South  Eastern  R. 
Co.  (1863)  2  Hurlst.  ft  C.  102,  9  Jur.  N.  S.  501. 
32  L.  J.  Kxch.  N.  S.  205,  11  Week.  Rep.  731,  8 
L.  T.  N.  S.  325. 

But  this  doubt  has  long  since  been  resolved 
against  the  servant,  and  it  Is  now  settled  that 
trainmen,  although  engaged  on  different  trains, 
are  fellow  servants.  Norfolk  ft  W.  R.  Co.  v. 
Houchlns  (1897)  95  Va.  398,  aub  nom.  Norfolk 
ft  W.  R.  Co.  V.  Swaine,  46  L.  R.  A.  359,  28  S.  E. 
578,  and  cases  cited;  Pittsburgh,  Ft.  W.  ft  C. 
R.  Co.  V.  Ruby  (1871)  88  Ind.  294.  and  cases 
cited. 

The  assumption  of  the  risks  of  one  another's 
negligence  is  predicated  on  the  obvious  ground 
that  they  are  "aware  that  many  other  trains 
must  pass  over  the  same  track  as  their  own 
train."  Thorn  v.  Pittard  (1894)  10  C.  C.  A. 
852,  8  U.  S.  App.  597,  62  Fed.  Rep.  232. 

This  rule  has  been  applied  In  the  case  of  the 
following  employees : 

A  conductor  of  one  train  and  the  employee 
on  another.  Oakes  v.  Mase  (1897)  165  U.  S. 
368,  41  L.  ed.  746,  17  Sup.  CTt.  Rep.  845.  Afllrm- 
Ing  Northern  P.  R.  Co.  v.  Mase  (1894)  11  C.  C. 
A.  63.  27  U.  S.  App.  238.  63  Fed.  Rep.  114: 
Baltimore  ft  O.  R.  Co.  v.  Andrews  (1892)  IT 
L.  R.  A.  190,  1  C.  C.  A.  636.  6  U.  S.  App.  75. 
50  Fed.  Rep.  728,  Distinguishing  Chicago,  M. 
ft  St.  P.  R.  Co.  V.  Ross  (1884)  112  U.  S.  377,  28 
L.  ed.  787.  5  Sup.  Ct.  Rep.  184,  on  the  ground 
that  the  brakeman  was  not  subject  to  the  au- 
thority of  the  conductor  or  engineer  of  the  other 
train :  Keriin  v.  Chicago,  P.  ft  St.  L.  R.  Co. 
(1892)  .yO  Fed.  Rep.  185,  Limiting  Chicago,  M. 
&  St.  P.  K.  Co.  V.  Ross  (1884)  112  U.  S.  377. 
28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184  ;  Northern  P. 
R.  Co.  V.  Poirier  (1895)  15  C.  C.  A.  52.  29  U.  S, 
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tained  by  falling  overboard  in  consequence 
of  the  failure  of  a  porter  and  a  carpenter  of 
the  ship  to  properly  readjust  the  nwvable 
rail  closing  the  gangway  after  it  had  be^ 
removed  for  the  discharge  of  passengers,  it 
was  held  that  the  negligence  was  that  of  a 
fellow  servant,  for  which  the  employer  was 
not  responsible.  In  Filbert  v.  Delaware  d 
H.  Caiial  Co.  121  N.  Y.  207,  23  N.  E.  1104, 
it  was  held  that  the  failure  of  employees  to 
cover  a  pit  which  they  had  used  the  day  be- 
fore, and  left  open  over  night,  in  consequence 


of  which  another  employee  fell  in,  did  not 
render  the  master  liable.  The  determina^ 
tion  reached  is  that  the  cause  of  the  death 
of  the  intestate  of  the  plaintiff  was  the  neg- 
ligent act  of  his  ooservante  in  the  perform- 
ance of  their  duty  towards  him  in  the  sama 
common  employment,  and  that  there  should 
have  been  a  nonsuit  or  direction  of  a  verdiet 
ai  the  trial. 

Judgment   is    therefore   reversed,   and   * 
venire  de  novo  awarded. 


App.  583,  67  Fed.  Rep.  881,  Following  Randall 
V.  Baltimore  &  O.  R.  Co.  (1888)  109  U.  S.  478. 
27  L.  ed.  1003,  8  Sup.  Ct.  Rep.  822 ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Needham  (1894)  26  L.  R. 
A.  833,  11  C.  C.  A.  56.  27  U.  S.  App.  227.  68 
Fed.  Rep.  107  (switch  negligently  left  open  in 
breach  of  rules)  ;  Becker  v.  Baltimore  &  O.  R. 
Co.  (1893)  57  Fed.  Rep.  188;  Pleasants  t.  Ra- 
leigh &  A.  Air  Line  R.  Co.  (1897)  121  N.  C. 
492,  28  S.  E.  267 ;  Baltimore  Trust  &  Guaranty 
Co.  ▼.  Atlanta  Traction  Co.  (1896)  69  Fed.  Rep. 
358  (a  case  of  the  crews  of  two  dilTerent  street 
cars)  ;  Michigan  C.  R.  Co.  v.  Dolan  (1875)  32 
Mich.  510:  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Ruby  (1871)  38  Ind.  294  (conceded  case  actual- 
ly turned  on  negligence  vel  non  in  retaining 
the  conductor)  ;  Chicago,  St.  L.  &  N.  O.  R.  Co. 
V.  Doyle  (1883)  60  Miss.  977. 

In  a  few  cases  the  doctrine  of  Chicago,  M.  & 
St.  P.  R.  Co.  v.  Ross  (1884)  112  U.  S.  377.  28 
L.  ed.  787,  5  Sup.  Ct.  Rep.  184,  has  been  sup- 
posed to  involve  the  corollary  that  the  conduct- 
. or  is  a  representative  of  the  company,  not  only 
as  to  the  men  on  his  own  train,  but  as  to  those 
on  other  trains  also.  Northern  P.  R.  Co.  v. 
O'Brien  (1889;  Wash.  Terr.)  21  Pac.  32;  Au 
V.  New  York,  L.  E.  &  W.  R.  Co.  (1886)  29  Fed. 
Rep.  72  (omission  to  see  that  brakemen  were  at 
their  posts  and  brakes  set  on  a  steep  grade ; 
brakeman  on  another  train  injured  by  running 
away  of  train)  ;  Ragsdale  v.  Northern  P.  R. 
Co.   (1889)  42  Fed.  Rep.  888. 

But  this  construction  Is  discredited  by  the 
above-cited  decisions  of  the  court  of  appeala 

The  theory  that  the  conductor  of  one  train 
should  be  regarded  as  belonging  to  a  different 
department  from  the  men  on  another  train  (see 
III.  infra),  has  been  explicitly  repudiated  in 
Virginia  and  Mississippi.  Norfolk  &  W.  R.  Co. 
V.  Donnelly  (1892)  88  Va.  853,  14  S.  E.  692 
(right-of-way  order,  misconstrued,  caused  colli- 
sion) :  McMaster  v.  Illinois  C.  R.  Co.  (1887) 
65  Miss.  264,  4  So.  59 ;  Bnright  v.  Toledo,  A.  A. 
&  N.  M.  R.  Co.  (1892)  93  Mich.  409,  53  N.  W. 
536 ;  Van  Avery  v.  Union  P.  R.  Co.  (1888)  86 
Fed.  Rep.  40  (two  engineers)  ;  Chicago,  St.  L. 
&  N.  O.  R.  Co  V.  Doyle  (1883)  60  Miss.  977. 

A  fireman  on  a  passenger  train,  and  an  engi- 
neer in  charge  of  an  engine  not  connected  with 
such  train.  Howard  v.  Denver  &  R.  G.  R.  Co. 
(1886)  26  Fed.  Rep. -887,  Approved  In  Wolcott 
T.  Studebaker  (1887)  34  Fed.  Rep.  12. 

A  brakeman  on  one  train  and  a  fireman  on 
another.  Randall  v.  Baltimore  A  O.  R.  Co. 
(1883>  109  U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct, 
Rep.  322  (engineer  ran  engine  too  fast,  and 
gave  no  notice  of  its  approach  at  a  switch). 

See  also  Grand  Trunk  R.  Co.  v.  Cummings 
(1882)  106  U.  S.  700,  27  L.  ed.  266,  1  Sup.  Ct. 
Rep.  403,  where  the  engineer  of  one  train  was 
assumed  to  be  a  coservant  of  all  the  employees 
on  another:  and  Jenkins  v.  Richmond  &  D.  R. 
Co.  (1893)  39  S.  C.  507.  18  S.  E.  182.  where  the 
departmental  rule  was  expressly  rejected  as  not 
applicable  to  servants  on  different  trains. 
50  L.  R.  A. 


d.  Servants  handling  ordinary  traUis  and  serv- 
ants employed  in  the  repair  or  construction 
of  the  perwanent  way. 

From  one  point  of  view  these  servants  are  in 
a  common  employment  because  they  are  "en- 
gaged in  the  same  common  object,  the  safe  con- 
veyance of  passengers  to  the  end  of  their  Jour- 
ney." Waller  v.  South  Eastern  R.  Co.  (1868) 
2  Hurlst.  &  C.  101,  32  L.  J.  Ezch.  N.  S.  205.  H 
Jur.  N.  S.  501,  8  L.  T.  N.  S.  825,  11  Week.  Rep. 
731.  per  Pollock,  C.  B.,  during  the  argument  of 
counsel. 

Or,  as  other  cases  put  It.  "the  common  pur- 
pose of  the  service  is  the  moving  of  trains.*' 
Elliot  V.  Chicago.  M.  &  St.  P.  B.  Co.  (1889)  5 
Dak.  523,  3  L.  R.  A.  363,  41  N.  W.  750. 

Or  they  are  "engaged  in  the  common  enter- 
prise of  maintaining  and  operating  the  road.'* 
Boldt  V.  New  York  C.  R.  Co.  (1858)  18  N.  Y. 
482. 

In  Coon  V.  Syracuse  &  U.  R.  Co.  (1849)  6 
Barb.  231,  the  supreme  court  pointed  out  that 
the  great  object  and  business  of  the  company 
were  to  "transport  passengers  and  freight,"  and 
proceeded  thus :  "To  facilitate  this  business, 
and  to  render  the  road  capable  of  performing 
the  business  required  of  It  by  the  ptiblic  as  well 
as  by  the  Interests  of  the  stockholders,  a  great 
many  different  agents  and  workmen  are  neces- 
sarily employed.  To  these  are  assigned  vari- 
ous duties :  to  some  are  assigned  the  duty  of 
examining  the  track  of  the  road ;  to  others  the 
keeping  the  road  in  repair;  some  are  engineers 
and  some  brakemen ;  some  are  conductors  and 
some  switchmen ;  but  they  are  all  necessary  and 
indispensable  for  carrying  out  the  primary  ob- 
ject, to  wit,  the  safe  and  speedy  transportation 
of  passengers  and  freight  over  the  road.  They 
are  all  engaged  in  one  general  business  and 
common  enterprise."  This  decision  was  af- 
firmed in    (1851)   6  N.   Y.  402. 

From  another  point  of  view  the  same  result 
follows  from  the  fact  that  the  conduct  of  one 
necessarily  affects  the  safety  of  the  other. 
Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1889)  5 
Dak.  523,  3  L.  R.  A.  363,  41  N.  W.  750)  ;  that  ia 
to  say,  though  they  are  in  different  departments 
they  are  "by  the  very  nature  of  their  employ- 
ment brought  into  frequent  contact,  and  the 
risk  of  negligence  by  the  one  must,  therefore, 
be  considered  to  have  been  In  the  contemplation 
of  the  other  when  service  under  the  common 
master  was  accepted."  Norfolk  &  W.  R.  Co.  v. 
Nuckols  (1895)  91  Ya.  195,  21  S.  E.  342.  See 
also  Northern  P.  R.  Co.  v.  Hambly  (1894)  154 
U.  S.  349.  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983 ; 
Boldt  V.  New  York  C.  R.  Co.  (1858)  18  N.  Y. 
482. 

The  following  employees  are  therefore  held 
to  be  coservants: 

Track-repairers  and  trainmen  generally. 
Gormley  v.  Ohio  &  M.  R.  Co.  (1880)  72  Ind.  31 ; 
Glllshannon  v.  Stony  Brook  R.  Corp.  (1852)  10 
Cush.  228 ;  Whaalan  v.  Mad  River  &  L.  E.  R. 
Co.  (1858)  8  Ohio  St.  249:  Manville  v.  Cleve- 
land ft  T.  B.  Co.   (1860)  11  Ohio  St.  417.  425, 
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42«  (arguendo)  ;  Trinity  &  S.  R.  Co.  v.  Mitchell 
(18S9)  72  Tex.  609,  10  S.  W.  698 ;  Pennsylvania 
R.  Co.  T.  Wachter  (1883)  60  Md.  395  (breach  of 
rule  to  have  a  headlight  exposed  in  fogs)  ;  At- 
chison.  T.  &  S.  F.  n.  Co.  v.  Martin  (1893)  7  N. 
M.  158,  34  Pac.  536  (hand-car  was  run  down 
and  member  of  repair  gang  was  Injured). 

Conductors  and  track  repairers.  Northern 
P.  R.  Co.  V.  Hambly  (1894)  154  U.  S.  349,  38  L. 
ed.  1009,  14  Sup.  Ct.  Rep.  983  (dissenting  Ful- 
ler, Ch.  J.,  and  Field  and  Harlan,  JJ.)  ;  Martin 
T.  Atchison,  T.  &  S.  F.  R.  Co.  (1897)  166  U.  S. 
399.  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603 ;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Martin  (1893)  7  N.  M. 
158,  34  Pac.  536 ;  Waller  v.  South  Eastern  R. 
Co.  (1863)  9  Jur.  N.  S.  501,  32  L.  J.  Exch.  N. 
a  205,  11  Week.  Rep.  731,  8  L.  T.N.  S.  325,  2 
Uurigt.  &  C.  102  :  Coon  t.  Syracuse  &  U.  R.  Co. 
(1849)  6  Barb.  231,  Aflttrmed  in  (1851)  5  N.  Y. 
492 :  Elliot  v.  Chicago,  M.  &  St.  P.  R.  Co.  (1889) 
5  Dak.  523,  3  L..  R.  A.  363,  41  N.  W.  758. 

A  conductor  and  a  laborer  employed  to  re- 
more  snow  and  other  obstructions  from  the 
track,  and  under  the  immediate  control  of  a 
road  master.     Fagundes   v.   Central   P.   R.   Co. 

(1889)  79  Cai.  97.  3  L.  R.  A.  824,  21  Pac.  437 
(di&isenting  Paterson,  J.). 

Brakcman  and  track-repairers.  Connelly  v. 
Minneapolis  Eastern  R.  Co.  (1887)  38  Minn.  80, 
35  N.  W.  582 :  Loranger  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1895)  104  Mich.  80,  62  N.  W.  137; 
Slattery  v.  Toledo  &  W.  R.  Co.  (1864)  23  Ind. 
81. 

Brakeman  and  servant  making  repairs  In  a 
pit  between  the  tracks.  Filbert  v.  Delaware  & 
H.  Canal  Co.  (1890)  121  N.  Y.  207,  23  N.  E. 
1104  (pit  was  left  uncovered  and  brakeman 
fell  in). 

Brakeman  and  servant  employed  to  nail  on 
the  bridges  board;?  inscribed  with  the  number 
thereof.  Austin  &  N.  W.  R.  Co.  v.  Beatty 
(1S94)  6  Tex.  Civ.  App.  650,  24  S.  W.  934. 

E^^neers  and  track  repairers.  Burrell  t. 
Ccwen  (1890)  134  Pa.  527,  19  Atl.  678  (as- 
sumed in  decision)  ;  Connelly  v.  Minneapolis 
Eastern  R,  Co.  (1887)  38  Minn.  80,  35  N.  W. 
582;  Northern  P.  R.  Co.  v.  Hambly  (1894)  154 
U.  S.  349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983 ; 
Walker  ▼.  Boston  &  M.  R.  Co.  (1879)  128  Mass. 
8  (roadmaster  misplaced  a  switch)  ;  Van  Wickle 
V.  Manhattan  R.  Co.  (1886)  32  Fed.  Rep.  278, 
23  Blatcbf.  422  (engine  was  run  at  excessive 
speed,  and  injured  trackman)  ;  Clifford  v.  Old 
Colony  R.  Co.  (1886)  141  Mass.  564,  6  N.  E. 
751;  Northern  P.  R.  Co.  v.  Charless  (1896) 
162  U.  8.  359,  40  L.  ed.  999,  16  Sup.  Ct.  Rep. 
848  (approach  of  train  not  duly  signaled  by 
engineer).  Reversing  (1892)  2  C.  C.  A.  380,  7 
U.  S.  App.  359,  51  Fed.  Rep.  562;  White  v. 
Kennon  (1889)  83  Ga.  343,  9  S.  E.  1082;  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes  (1873)  49 
Miss.  258;  Harrison  v.  Detroit,  L.  &  N.  R.  Co. 

(1890)  79  Mich.  409,  7  L.  R.  A.  623,  44  N.  W. 
1034  :  Mele  v.  Delaware  &  H.  Canal  Co.  (1891)  27 
Jones  &  S.  367,  14  N.  Y.  Supp.  630 ;  Ellington 
▼.  Beaver  Dam  Lumber  Co.  (1893)  93  Ga.  53, 
19  S.  R.  21  (the  work  of  both  when  regularly 
carried  on,  conducing  to  the  accomplishment 
of  the  common  object  for  which  they  were  en- 
gaprH]  by  the  company,  viz.,  the  transportation 
of  its  own  (the  defendant's]  supplies  and  prod- 
ucts) ;  Norfolk  &  W.  R.  Co.  v.  Nuckois  (1895) 
91  Va.  103,  21  S.  E.  342;  Knahtla  v.  Oregon 
Short-I,Ine  &  U-  N.  R.  Co.  (1891)  21  Or.  130, 
27  Pac.  91  (the  fact  that  the  section  man  was 
working  under  the  direction  of  the  roadmaster 
was  expressly  held  to  make  no  difference)  ; 
Robback  v.  Pacific  R.  Co.  (1809)  43  Mo.  187 
'oTerrnled  so  far  as  Missouri  is  concerned  by 
Sullivan  v.  Missouri  P.  R.  Co.  (1888)  97  Mo. 
113.  10  S.  W.  852). 
60  L.  R.  A. 


Engineer  of  a  train,  track  inspector  hired  to 
pass  over  a  section  of  track  in  front  of  that 
train.  Sullivan  v.  Mississippi  &  M.  R.  Co. 
(1860)  11  Iowa,  421. 

Engineer  and  bridge  foreman  or  his  subor- 
dinates. St.  Louis  S.  W.  R.  Co.  V.  Ilenson 
(1895)  61  Ark.  302,  32  S,  W.  1079  (train  man- 
aged by  engineer  ran  into  the  car  in  which  the 
foreman  lived)  ;  International  &  6.  N.  R.  Co.  v. 
Ryan  (1891)  82  Tex.  505,  18  S.  W.  219  (same 
accident  as  in  last  cited  case)  ;  St.  Louis.  A.  & 
T.  R.  Co.  V.  Welch  (1888)  2  L.  R.  A.  839,  72 
Tex.  298,  10  S.  W.  529. 

Section-hand  and  fireman.  Harrison  v.  De- 
troit. L.  &  N.  R.  Co.  (1890)  79  Mich.  409.  7 
L.  R.  A.  623,  44  N.  W.  1034  ;  Loranger  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1895)  104  Mich.  80,  62 
N.  W.  137 ;  Whaalan  v.  Mad  River  &  L.  E.  R. 
Co.  (1858)  8  Ohio  St.  249  (fireman,  while  pass- 
ing wood  from  the  tender,  allowed  a  stick  to 
fall  and  strike  the  trackman). 

Roadmaster  and  fireman.  Walker  v.  Boston 
&  M.  R.  Co.  (1879)  128  Mass.  8  (roadmaster 
misplaced  switch). 

Fireman  and  employee  having  duty  to  keep 
switches  in  order.  King  v.  Boston  &  W.  R. 
Corp.  (1851)  9  Cush.  112. 

Track  repairer  and  servants  whose  duty  It 
is  to  light  the  headlights.  Collins  v.  St.  I'aul 
&  S.  C.  R.  Co.  (1882)  30  Minn.  31,  14  N.  W. 
60   (track-repairer  Injured). 

Trackmen  and  switchmen.  Michigan  C.  R. 
Co.  V.  Austin  (1879)  40  Mich.  247  (switchman 
thrown  off  of  the  engine  by  Jolt  on  uneven 
track)  ;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Mealer  (1892)  1  C.  C.  A.  633,  6  U.  S.  App.  86. 
50  Fed.  Rep.  725  (switchman  stumbled  on  a 
piece  of  coal  which  the  section  man  should  have 
removed). 

A  track  walker  engaged  In  traveling  on  a 
railroad  velocipede  J!or  the  purpose  of  summon- 
ing a  section  crew  to  assist  In  clearing  away 
a  wreck,  and  an  engineer  in  charge  of  an  en- 
gine traveling  over  the  same  road,  In  the  same 
direction,  for  the  purpose  of  reaching  the  near- 
est turntable,  so  as  to  turn  his  engine  and  re- 
turn to  assist  at  the  wreck.  Stephani  v.  South- 
ern P.  Co.  (1899)  19  Utah,  196,  57  Pac.  34 
(this  decision  seems  to  mark  the  abandonment 
of  the  consociation  doctrine  which,  as  the  cases 
cited  in  III.  infra,  show,  had  previously  pre- 
vailed In  Utah.  Its  basis  was  that  both  the  serv- 
ants w^ere  engaged  in  a  service  having  the  same 
common  object,  viz.,  that  of  clearing  the  track, 
and  not  in  departments  so  far  removed  from  each 
other  but  that  the  probability  of  coming  in  con- 
tact and  incurring  danger  to  each  other  from  their 
negligent  acts  must  have  been  In  contemplation 
of  the  plaintiff  when  he  entered  the  defendant's 
service). 

Motorman  on  street-car  and  track  repairer. 
Lundqulst  v.  Duluth  Street  R.  Co.  (1896)  65 
Minn.  387,  67  N.  W.  1006. 

In  Boldt  V.  New  York  C.  R.  Co.  (1858)  18  N. 
Y.  432,  It  was  held  that  it  made  no  difference 
in  the  application  of  the  above  principles  wheth- 
er a  laborer  was  working  on  a  new  track  laid 
parallel  to  an  existing  one,  or  on  the  old  one. 
The  court  said:  "If  the  plaintiff  had  been 
engaged  in  repairing  the  old  track,  and  the 
injury  had  occurred  to  him  while  digging  gravel 
for  that  purpose,  on  the  site  of  the  new  track, 
by  the  cars  being  thrown  from  the  track  and 
falling  upon  him.  his  case  could  not  in  prin- 
ciple have  been  distinguished  from  that  of  a 
switch-lender  or  other  person  employed  In  the 
company's  service  about  the  track,  and  Injured 
in  such  service.  Nor  can  I  conceive  that  a 
different  principle  would  apply  In  case  the  same' 
accident  occurred  while  the  injured  person  was 
employed  in  preparing  a  new  track  on  the  sitQ 
28 
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of  the  gravel  pit,  Instead  of  digging  gravel  to 
repair  the  old  track.  lu  each  case  the  liability 
to  injury  would  be  Incident  to  the  employment. 
In  accepting  service  on  such  a  new  track,  in 
the  case  supposed,  he  must  be  taken  to  have 
known  that  his  employers  were  engaged  In  ran- 
ning  cars  on  the  old  track,  and  that  he  was 
therefore  to  incur  such  hazard  as  might  be  oc- 
casioned by  the  negligence  of  their  employees. 
So  in  the  case  at  bar,  he  must  be  taken  to  have 
contracted  with  reference  to  the  possibility  of 
cars  being  run  on  the  new  track,  whenever  it 
became  so  nearly  finished  as  to  render  such 
running  practicable.*' 

In  one  Federal  case  it  was  held  that  track- 
men are  not  fellow  servants  with  trainmen  on 
the  same  road.  Howard  v.  Delaware  &  H. 
Canal  Co.  (1889)  G  L.  B.  A.  75,  40  Fed.  Rep. 
105.  The  decision  was  put  on  the  ground  that 
the  trainmen  "acted  for  the  defendant  in  the  ex- 
ercise of  the  control  given  them  over  the  move- 
ments of  the  train.**  Wheeler,  J.,  considered 
that  the  effect  of  the  Boss  Case  (1884)  112  U. 
S.  877,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184,  was 
that  a  railroad  company  Is  liable  to  the  train- 
men of  one  train  for  the  negligence  of  those 
whom  It  has  placed  in  charge  of  another  train. 
'*If  the  company,'*  said  the  learned  Judge,  "is 
responsible  to  trainmen  for  the  negligence  of 
those  In  charge  of  the  track,  that  it  should  be 
held  responsible  to  trackmen  for  the  negligence 
of  those  In  charge  of  its  trains  would  seem  to 
directly  follow."  The  present  writer  ventures 
to  think  that  the  effect  of  the  Ross  Case  is  mis- 
stated, that,  even  If  it  were  correctly  stated 
there  is  a  distinct  non  $equitur  in  the  further 
conclusion  drawn.  The  doctrine  that  a  con- 
ductor  is  not  a  coservant  of  his  subordinates  on 
the  train  does  not  by  any  means  involve  the 
corollary  that  either  he  or  the  other  trainmen 
represent  the  company  as  to  another  class  of 
servants  over  whom  they  have  no  control. 

e.  8ervant8  handlUig  work  trains  and  servants 
employed  on  the  permanent  way  in  connec- 
tion with  such  traina. 

There  is  a  common  employment  between  the 
men  engaged  upon  a  railroad  work  train  and 
section  hands  engaged  upon  a  hand  car.  In  keep- 
ing the  roadbed  in  order,  although  the  two 
bodies  of  employees  are  under  separate  foremen. 
Thorn  V.  Plttard  (1804)  10  C.  C.  A.  352,  62  Fed. 
Rep.  232,  8  U.  S.  App.  507  ("employed  for  the 
same  general  purpose  by  the  same  master,  and 
working  to  produce  the  same  result")  ;  and  be- 
tween a  section  master,  a  trackman,  and  a 
trainman,  where  all  three  are  engaged  In  look- 
ing after  and  removing  obstructions  upon  a  rail- 
road from  a  storm.  Wellman  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1802)  21  Or.  530,  28  Pac. 
625. 

A  fortiori,  where  a  train  under  the  control 
of  a  single  superintending  office  Is  used  for  the 
purpose  of  facilitating  the  repair  or  construc- 
tion of  a  railway  track,  bridges,  etc.,  the  serv- 
ants operating  the  train  are  regarded  as  being 
in  the  same  general  service  with  the  servants 
who  actually  do  the  work  of  repair  or  con- 
struction, and  the  master  Is  not  liable  for  in- 
juries received  by  the  latter  class  of  employees 
owing  to  the  negligence  of  the  former. 

This  principle  bars  the  action  of  the  servant, 
both  when  he  was  actively  engaged,  at  the  time 
of  the  Injury,  in  the  performance  of  his  work. 
(BvansvIUe  &  R.  R.  Co.  v.  Henderson  (1893) 
134  Ind.  636,  33  N.  E.  1021  (laborer  injured  by 
a  derailment  while  he  was  throwing  ties  from 
a  moving  train)  ;  St.  Louis  I.  M.  &  S.  R.  Co.  v. 
Shackelford  (1883)  42  Ark.  417  (train  started 
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without  warning  while  plaintiff  was  shifting 
a  rail  from  one  car  to  another)  ;  Corona  t. 
Galveston,  H.  &  S.  A.  R.  Co.  (1801;  Tex.)  17 
S.  W.  384  (laborer  injured  by  omission  of  con- 
ductor of  work  train  to  protect  it  by  a  flag  while 
the  men  were  at  work  on  the  track)  ;  Houston 
&  T.  C.  R.  Co.  ▼.  Rider  (1884)  62  Tex.  267  (sec- 
tion hand  was  on  a  flat-car,  stationary  on  a 
siding,  when  It  was  run  Into  by  a  construction 
train  In  connection  with  which  he  was  work- 
ing) ;  Parrish  v.  Pensacola  &  A.  R.  Co.  (1801> 
28  Fla.  251,  0  So.  606  (engineer  put  an  unskii- 
full  flreman  in  charge  of  the  engine,  and  a 
shoveler  was  injured  In  consequence — train 
backed  against  car  which  plaintiff  was  unload- 
ing) ;  and  when  he  was  being  simply  transport- 
ed from  one' point  on  the  line  to  another,  pro- 
vided he  was  still  on  duty  and  subject  to  the 
control  of  the  master's  representative.  See 
cases  cited  in  IV.  infra,  where  the  general  qnes- 
tion  of  the  position  of  servants  on  duty,  bat  not 
engaged  in  active  work.  Is  discussed. 

f,  Scf^ants  engaged  in  handling  trains  and  im 

giving  signttls. 

A  brakeman  and  flagman  are  coservants. 
Cooper  V.  Milwaukee,  &  P.  du  Ch.  R.  Co.  (1869> 
23  Wis.  668. 

So  are  a  flagman  and  a  switdi  tender.  Sam- 
mon  V.  New  York  &  H.  R.  Co.  (1875)  62  N.  Y. 
251  (switch  misplaced  allowed  train  to  ran 
over  flagman). 

g,  Bervants  belonging  to  regular  train  cretcs 

and  ewiichmcn. 

That  there  is  common  employment  between 
switchmen  and  trainmen  generally,  see  Miller 
V.  Southern  P.  Co.  (1801)  20  Or.  285,  26  Pac. 
70  (negligence  complained  of  was  that  of  a 
switchman,  or  of  the  employees  upon  another 
train  charged  with  the  duty  of  a  switchman.  In 
failing  properly  to  close  a  switch  after  the  pass- 
age of  the  latter  train,  or  to  discover  and  re- 
port that  the  switch  was  out  of  repair). 

A  switchman  has  also  been  held  to  be  a  fel- 
low servant  of  an  engineer.  Satterly  v.  Mor- 
gan (1883)  35  La.  Ann.  1166;  E'arwell  v.  Bos- 
ton &  W.  R.  Corp.  (1842)  4  Met.  40,  38  Am. 
Dec.  330;  Memphis  &  C.  R.  Co.  v.  Thomas 
(1875)  51  Miss.  637 ;  Naylor  v.  New  York  C.  & 
H.  R.  R.  Co.  (1888)  33  Fed.  Rep.  801  (switch 
left  open)  :  Gulf,  C.  A  S.  F.  R.  Co.  v.  Warner 
(1806 ;  Tex.  Civ.  App.)  36  S.  W.  118 ;  St.  Louis. 
A.  &  T.  R.  Co.  V.  Triplctt  (1801)  54  Ark.  289, 

11  L.  R.  A.  773,  15  S.  W.  831,  16  S.  W,  266 ; 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Gurley  (1883) 

12  Lea,  46  (common  object  said  to  be  that  "of 
keeping  the  train  on  the  main  track,  and  bring- 
ing it  to  Its  destination")  ;  Bartonshlll  Coal 
Co.  V.  Reld  (1858)  8  Macq.  H.  L.  Caa  266.  4 
Jur.  N.  S.  767,  per  Lord  Colonsay.  arguendo. 

Of  a  flreraan.  Hudson  v.  (^arleston.  C.  ft  C. 
R.  Co.  (1803)  55  Fed.  Rep.  248  (in  charge  to 
jury)  ;  Parker  v.  New  York  &  N.  E.  R.  Co. 
(1805)  18  B.  I.  773,  30  Atl.  840  (switch  left 
open). 

Of  a  conductor.  Harvey  v.  New  York  C.  &  II. 
R.  R.  Co.  (1800)  32  N.  Y.  S.  R.  817.  10  N. 
Y.  Supp.  645  (conductor  Injured). 

Of  a  brakeman.  Ponton  v.  Wilmington  ft  W. 
R.  Co.  (1858)  51  N.  C.  (6  Jones  L.)  245:  Slat- 
tery  v.  Toledo  &  W.  R.  Co.  (1864)  23  Ind.  81 
(quoting  from  Wright  v.  New  York  C.  R.  Co. 
(1862)  25  N.  Y.  562). 

Of  a  baggage  master.  Roberts  v.  Chicago,  St. 
P.  M.  ft  O.  R.  Co.  (1885)  33  Minn.  218,  22  N. 
W.  .380  (co-operation  of  a  switchman  necessary 
to  the  successful  management  of  trains). 

Of  a  horse-car  driver.  Donnelly  v.  New  Yoifc 
ft  H.  R.  Co.  (1806)  8  App.  Div.  408,  88  N.  Y. 
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Sapp.  709  (mlaplaced  ewltcb  caused  otr  to  tarn 
foddenly*  and  driver  was  thrown  off). 

In  NasbTille,  C.  ft  St.  L.  R.  Co.  ▼.  Foster 
(1852)  10  Lea»  857,  the  cause  of  action  having 
arisen  In  Alabama  the  court  held  that  a  car- 
Inspector  and  a  brake  repairer  were  fellow 
kerrants  of  a  brakeman ;  citing  Mobile  &  O.  &. 
Co.  y.  Thomas  (1868)  42  Ala.  672. 

For  the  Tennessee  doctrine,  see  III.  infra, 

k.  Servants    handling    car$    and   servants    in- 
specting  or  repairing  them. 

That  the  defense  of  common  employment  Is 
sTallable  when  car  Inspectors  or  car  repairers 
are  Injured,  Is  well  settled. 

They  are  held  to  be  fellow  seryants  of  a 
conductor.  Whltmore  v.  Boston  &  M.  R.  Co. 
(ISf^O)  150  Mass.  477,  23  N.  E.  220  (cars 
'^kicked*'  back  after  car  Inspector  had  notified 
conductor  to  leave  a  space  open  between  the 
cars)  :  St.  Louis.  I.  M.  &  S.  R.  Co.  t.  Rice 
(1888)  51  Ark.  467,  4  L.  R.  A.  173,  11  S.  W. 
699. 

Of  a  yard  master  and  bead  brakeman  em- 
ployed In  moving  cars  to  and  fro  In  the  yards 
for  the  purpose  of  having  them  repaired.  Besel 
V.  New  York  C.  &  H.  R.  R.  Co.  (1877)  70  N. 
I  171  (all  were  engaged  In  the  same  common 
vork  and  for  the  same  common  purpose)  ;  Gulf 
C.  k  8.  F.  R.  Co.  V.  Klzzlah  (1893)  86  Tex.  81, 
23  8.  W.  678  (failure  to  set  brakes  on  cars 
which  rolled  against  one  which  plaintiff  was  re- 
pairing) ;  Campbell  v.  Pennsylvania  R.  Co. 
(18S6;  Pa.)  2  Cent.  Rep.  46,  2  Atl.  489. 

Of  a  yard  or  switch  engineer.  Unf rled  v.  Bal- 
tUnore  &  O.  K.  Co.  (1890)  34  W.  Va.  260,  12  8. 
E.  512 :  St.  Louis,  A.  &  T.  R.  Co.  v.  Trlplett 
(1891)  54  Ark.  289,  304,  11  L.  R.  A.  773,  15 
8.  W.  831,  16  8.  W.  266 ;  Chicago  A  A.  R.  Co. 
V.  Murphy  (1870)  63  111.  836,  6  Am.  Rep.  48 ; 
Valtes  V.  Ohio  &  Bf.  R.  Co.  (1877)  85  111.  500 
(car-repairer  bound  to  know  that  he  might  be 
called  on  to  make  repairs  on  a  track,  and  thus 
be  exposed  to  the  risks  of  the  acts  of  engine 
drivers  and  others  whose  business  called  them 
to  the  same  track) . 

In  Illinois  these  cases  seem  to  be  still  law 
as  regards  switch-engineers,  but  not  a's  to  en- 
gineers of  ordinary  trains.  See  II.  1,  1,  /,  i9i- 
fra. 

The  cases  in  which  the  delinquent  servants 
were  the  Inspectors  or  repairers,  and  In  which, 
conceding  the  existence  of  common  employment, 
the  question  arises  whether  they  were  dis- 
cbarglng  a  nonassignable  duty  of  the  masters, 
do  not  fall  within  the  scope  of  this  note,  but 
are  fully  treated  In  the  note  to  Waikowski  v. 
Penokee  &  O.  Consol.  Mines  (1898;  Mich.)  41 
L.  R.  A.  33. 

i  Servants  handling  trains  and  servants  per- 
forming  misoelUmeous  duties  in  yards. 

Coservlce  has  been  held  to  exist  between  the 
following  classes  of  employees : 

The  engineer  of  any  locomotive  used  on  the 
road  and  one  whose  duties  are  to  take  the  num- 
ber of  each  car  coming  into  a  station.  Beuh- 
ring  V.  Chesapeake  &.  O.  R.  Co.  (1892)  37  W. 
Va.  502,  16  S.  E.  436  (there  was  a  natural  and 
necessary  connection  between  the  classes  of  the 
•ervice  they  rendered  bringing  them  Into  con- 
tact with  each  other  In  the  same  place,  In  the 
execution  of  the  master's  business,  and  It  Is  no 
matter  that  the  work  was  dissimilar). 

The  engineer  of  a  freight  train,  and  a  yard 
clerk  engaged  in  his  duty  of  taking  a  record  of 
the  seals  of  the  cars  In  the  yard.  New  York 
*  N.  B.  R.  Co.  V.  Hyde  (1893)  66  Fed.  Rep.  188 
(injury  caused  by  backing  of  train). 
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An  engineer  and  an  engine  wiper.  South 
Florida  R.  Co.  v.  Weese  (1893)  32  Fla.  212,  13 
So.  436  (engineer  was  negligent  In  shifting  the 
trains  in  the  yard). 

A  brakeman  and  the  servant  whose  duty  It 
was  to  fill  the  sand  box  on  the  engine.  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Petty  (1889)  67  Miss. 
255,  7  So.  861  (sand  box  insufficiently  filled). 

An  engineer  and  an  employee  whose  duties 
partly  consist  In  coupling  and  uncoupling  cars. 
Wilson  V.  Madison,  etc.  R.  Co.  (1862)  18  Ind. 
226. 

Any  workman  employed  In  an  engine-yard 
and  an  engineer.  Texas  &  P.  R.  Co.  v.  Har- 
rington (1884)  62  Tex.  697. 

j.  Servants  engaged  solely  in  the  consiruetion 
or  maintenance  of  the  permanent  way  and  its 
accessories. 

The  following  classes  of  servants  have  been 
held  to  be  In  a  common  employment : 

A  tracklayer  and  a  servant  engaged  In  bal- 
lasting the  road.  Lovegrove  v.  London,  B.  &  S. 
C.  R.  Co,  (1864)  16  C.  B.  N.  S.  660.  10  Jur.  N. 
8.  879,  33  L.  J.  C.  P.  N.  8.  829,  12  Week.  Rep. 
988,  10  L.  T.  N.  S.  718  (nonsuit  approved  in 
case  of  accident  caused  by  the  insufficiency  of 
the  number  of  sleepers  laid).  "It  is  clear." 
said,  Erie,  Ch.  J.,  "that  the  plate-layer  whose 
negligence  caused  It  [the  damage]  was  a  fellow 
workman  of  the  plaintiff,  and  that  both  were 
engaged  In  one  common  occupation.  The  thing 
to  be  done  was  to  convey  the  ballast  from  the 
pit  to  the  company's  line,  and  the  co-operation 
of  the  plate  layers  and  the  laborers  was  neces- 
sary to  bring  about  that  result."  This  case  Is 
reported  with  Gallagher  v.  Piper  Involving  the 
same  facts. 

Two  section  hands.  International  &  G.  N.  R. 
Co.  V.  Tarver  (1888)  72  Tex.  308,  11  8.  W.  1043. 

A  trackwalker  and  a  laboi*er  removing  snow. 
Fagundes  v.  Central  P.  R.  Co.  (1889)  79  Cal. 
97,  3  L.  R.  A.  824,  21  Pac.  437. 

A  member  of  one  section  gang  and  the  section 
boss  of  another  gang,  employed  by  the  same 
railway  company.  Clarke  v.  Pennsylvania  Co. 
(1892)  182  Ind.  199,  17  L.  R.  A.  811,  31  N.  E. 
808  (engaged  in  the  same  general  service  and 
the  same  line  of  duty). 

A  laborer  blasting  rock  to  obtain  materials 
for  rip-rapping  and  a  telegraph  lineman  repair- 
ing poles  broken  down  by  the  fragments  de- 
tached by  the  shots.  Neal  v.  Northern  P.  R.  Co. 
(1894)  67  Minn.  365,  69  N.  W.  812. 

Members  of  different  crews  engaged  In  con- 
structing a  trestle.  Chilian  v.  Bull  (1896)  113 
Cal.  593,  45  Pac.  1017. 

A  stone  mason  and  a  carpenter  employed  at 
the  common  task  of  constructing  a  bridge, 
though  they  are  under  different  foremen.  Bier 
V.  Jeffersonville,  M.  &  I.  R.  Co.  (1892)  132  Ind. 
78,  31  N.  E.  471. 

The  members  of  a  gang  of  laborers  loading 
rails  on  a  car.  Coyne  v.  Union  P.  R.  Co. 
(1889)  133  U.  S.  370,  33  L.  ed.  651,  10  Sup.  Ct. 
Rep.  382. 

Section  men  working  on  a  railroad  track  and 
other  employees  of  the  same  company  employed 
on  bridge  work.  Brunell  v.  Southern  P.  Co. 
(1899)  34  Or.  266.  56  Pac.  129. 

All  the  workmen  on  a  grade,  consisting  of 
team-drivers  drawing  dump  cars,  men  working 
In  a  cut  filling  the  cars,  and  men  unloading 
them,  and  the  foreman  assisting  the  man  In- 
jured to  work  on  a  trestle  the  fall  of  which  in- 
jured one  of  the  workmen,  are  fellow  servants. 
Lindvall  v.  Woods  (1889)  41  Minn.  212,  4  L. 
R.  A.  793,  42  N.  W.  1020.  The  court  said: 
"The  work  which  the  defendants  were  engaged 
in  was  grading  a  railroad,  and  they  employed 
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various  servants  In  different  departments  of  la- 
bor on  that  work,  but  all  liable  to  be  called, 
upon  tbe  orders  of  tbe  foreman,  from  one  de- 
partment to  another.  All  those  engaged  In 
these  different  departments  bore  to  each  other 
the  relation  of  fellow  servants.  They  were  all 
serving  the  same  master,  under  the  same  con- 
trol,  and  all  engaged  In  the  same  general  work. 
The  thing  to  be  done  was  the  building  of  the 
road,  and  the  co-operation  of  all  the  employees 
in  each  department  of  the  work  was  necessary 
to  bring  about  that  result." 

k.  Servants  loading  cars  and  servants  handUng 

them. 

Servants  loading  and  servants  handling  cars 
were  held  to  be  fellow  servants  in  Bailey  v. 
Delaware  &  H.  Canal  Co.  (1898)  27  App.  Dlv. 
805,  50  N.  Y.  Supp.  87.  The  court  said  :  "The 
car  is  furnished  for  the  express  purpose  of  being 
loaded  and  run  over  the  road,  and  the  brake- 
man  Is  one  of  the  employees,  and  the  man  who 
loads  and  Inspects  the  loading  is  another  whose 
duty  it  is  to  carry  out  that  purpose.  Each  uses, 
within  his  own  sphere,  the  car  furnished  by  the 
master,  and  both  are  engaged  In  carrying  out 
the  purpose  for  which  it  is  furnished.*' 

In  an  early  Illinois  case,  where  a  contractor 
was  to  deliver  wood  to  a  railroad  company,  the 
company  to  furnish  the  equipment  to  move  it, 
the  men  on  the  train  to  be  subject  to  the  direc- 
tion and  control  of  the  contractor,  who  could 
stop  them  at  any  time,  one  of  the  servants  em- 
ployed by  him  to  load  wood  upon  the  car  was 
thrown  off  and  killed.  It  was  held  that  no  re- 
covery could  be  had  by  the  administratrix  for 
his  death»  as  the  parties  were  all  servants  of 
the  company.  Illinois  C.  R.  Co.  v.  Cox  (1858) 
21  111.  20,  71  Am.  Dec.  298. 

It  was  doubtless  proper  to  absolve  the  rail- 
way company  under  such  circumstances,  but 
not  on  the  ground  stated.  If  anyone  was  liable, 
it  was  the  contractor,  whose  servants  for  the 
time  being  all  the  parties  clearly  were.  Upon 
the  facts  as  stated,  however,  the  contractor,  un- 
der the  later  IllinoiB  doctrine  (II.  1,  1,  i,  infra), 
would  not  have  been  protected  by  the  defense 
of  common  employment,  but,  apart  from  the 
consociation  theory,  there  could  be  no  recovery, 
as  the  case  last  cited  shows. 

I.  Servants  engaged  in  loading  cars,  and  track- 
men. 

In  one  case,  on  the  specific  ground  that  dis- 
tinction of  departments  will  not  exonerate  the 
master,  recovery  has  been  denied  where  the 
plaintiff  was  engaged  in  repairing  a  track,  and 
the  injury  was  caused  by  the  negligence  of  an- 
other servant  of  the  company  in  so  piling  wood 
upon  a  tender,  and  in  so  running  the  train, 
that  a  stick  of  wood  was  thrown  from  the  tend- 
er, striking  the  plaintiff.  Foster  v.  Minnesota 
€.  R.  Co.  (1869)  14  Minn.  860,  Gil.  277. 

In  another  case  Involving  similar  facts,  the 
distinction  of  departments  was  not  referred  to, 
and,  merely  on  the  ground  that  the  servants 
were  in  the  same  grade  of  employment,  it  was 
held  that  coal  heavers,  or  firemen  who  load  coal 
upon  tenders,  are  fellow  servants  of  a  track 
walker.  Schultz  v.  Chicago  &  N.  W.  R.  Co. 
(1887)  67  Wis.  616,  68  Am.  Rep.  881,  81  N.  W. 
821. 

m.  Servants  employed    in    the   meohanioal  de- 
partments. 

Two  car  repairers  are  coemployees.  Gulf.  C. 
ft  S.  F.  R.  Co.  T.  Kizziah  (1898)  86  Tex.  81,  23 
S.  W.  578  (failure  to  set  brake  on  a  car  caused 
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it  to  roll  against  one  which  plaintiff  was  re- 
pairing) . 

Medianics  employed  upon  the  repair  of  a  lo- 
comotive are  fellow  servants  of  all  other  me- 
chanics employed  in  the  reiwir  of  the  same  lo- 
comotive at  other  stages  of  the  work.  Murphy 
Y.  Boston  &  A.  R:  Co.  (1882)  88  N.  Y.  146,  42 
Am.  Rep.  240,  Affirmed  (1880)  59  How.  Pr.  197. 

Foreman  and  gang  bosses  of  railroad  depart- 
ment shops,  and  those  running  cars  in  and 
out  of  the  shops  to  take  In  supplies,  etc.,  are 
fellow  servants  engaged  in  the  same  common 
work.  New  York,  L.  B.  &  W.  R.  Co.  v.  Bell 
(1886)  112  Pa.  400,  4  Atl.  50. 

A  founder  in  a  blast  furnace  in  charge  of 
the  inside  work  of  such  furnace  is  a  fellow  serv- 
ant of  an  engrineer  of  a  locomotive  used  in  mov- 
ing cars  on  the  premises  of  the  company,  al- 
though such  founder*s  department  and  the  de- 
partment in  which  the  engineer  works  are  sepa- 
rate and  under  the  chai^ge  of  different  foremen. 
Adams  v.  Iron  Cliffs  Co.  (1889)  78  Mich.  271. 
44  N.  Y.  270  (plaintiff  injured  by  obstruction  of 
crossing  and  sudden  starting  of  cars  without 
blowing  whistle). 

In  an  early  case  it  was  held  that  an  engine 
driver  and  engineer  whose  duty  it  is  to  keep  lo- 
comotives in  repair  are  fellow  servants.  Uubgh 
v.  New  Orleans  ft  C.  R.  Co.  (1851)  6  La.  Ann. 
496,  54  Am.  Dec.  665.  But,  under  the  modern 
doctrine  as  to  the  nonassignability  of  certain 
of  the  master's  duties  (not  here  referred  to)  the 
master  would  now  be  held  liable  under  these 
circumstancea 

See  note  to  Walkowskl  v.  Penokee  ft  G.  Con- 
sol.  Mines  (1898;  Mich.)  41  L.  R.  A.  115  et 
seq, 

2.  Occupations  other  than  raihoay  toorU. 

The  owners  of  a  pilot  boat  are  not  liable  for 
the  death  of  men  in  a  yawl  which  has  been  low- 
ered to  take  a  pilot  from  an  outgoing  vessel, 
and  which  is  struck  by  the  outgoing  boat.  If  it 
is  caused  by  the  failure  of  the  man  in  charge 
of  the  stem  painter  of  the  yawl  to  swing  the 
yawl  around  by  it  so  as  to  enable  it  to  be 
rowed  away,  and  of  another  seaman  In  giving 
the  report  that  the  yawl  Is  gone  too  soon,  since 
such  men  are  fellow  servants  of  those  in  the 
boat.  Carlson  v.  United  New  York  Sandy  Ilook 
Pilots'  Asso.  (1899)  93  Fed.  Rep.  468. 

a.  Servants  of  municipal  corporations. 

A  steepleman  in  the  employ  of  a  city  council 
Is  a  fellow  servant  of  a  carpenter  engaged  to  do 
repairs  in  the  steeple.  Conlin  v.  Charleston 
(1868)  15  Rich.  L.  201  (carpenter  left  trap 
door  open). 

h.  Servants  in  stores. 

Porters  employed  In  a  store  are  fellow  serv- 
ants. Beyer  v.  Victor  (1893)  51  N.  Y.  S.  B. 
83,  22  N.  Y.  Supp.  892. 

0.    Servants  working  on  stage  ooadhes. 

The  driver  and  guard  of  a  stage  coach  are 
coservants.  Bartonshill  Coal  Co.  v.  Reld 
(1858)  3  MacQ.  H.  L.  Cas.  266,  4  Jar.  N.  S. 
767,  per  Lord  Colonsay,  arguendo. 

d.  Servants  in  mills,  factories,  and  similar  et- 

tahlishments. 

An  engineer  in  a  sawmill  is  a  fellow  servant 
of  an  employee  whose  duty  it  is,  during  the 
noon  hour,  to  go  down  into  the  box  of  the  lower 
band-saw  wheel  and  clean  out  the  sawdust. 
Bergstrom  v.  Staples  (1890)  82  Mich.  654,  46 
N.  W.  1035  (engineer  started  machinery  whito 
the  other  servant  was  In  ths  box). 
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The  head  carpenter  at  a  mill,  although  en- 
gaged In  making  repairs  on  his  master's  yes- 
sel,  which  is  close  by,  Is  still  a  fellow  servant 
with  a  mill  hand, — at  least  while  the  carpenter 
Is  engaged  in  the  mill  sawing  lumber  for  such 
repairs.  Say  ward  t.  Carlson  (1890)  1  Wash. 
29,  23  Pac.  830. 

Employees  in  and  about  a  flouring  mill,  en- 
gaged in  precisely  the  same  business  by  the 
same  employer  for  the  accomplishment  of  a  com- 
mon object,  none  of  whom  have  any  control  or 
aathority  over  the  others,  are  coemployees. 
Schmidt  T.  Leistekow  (1889)  6  Dak.  386,  48  N. 
W.  820. 

Employees  in  charge  of  flour  rolling  mills 
are  fellow^  servants  with  another  employee  en- 
gaged in  operating  a  feed  mill  on  the  same 
floor;  and  this  relation  continues  when  the  em- 
ployees in  charge  of  the  flouring  mill  are  de- 
tailed  to  exchange  the  rollers  in  the  feed  mill 
for  those  that  are  sharper.  Frazee  v.  Stott 
(1899;  Mich.)  6  Det.  L.  N.  825,  79  N.  W.  896. 

An  engineer  in  a  rolling  mill  is  a  coservant 
of  an  operative  engaged  in  heating  nall-iron 
(Caldwell  V.  Brown  (1866)  53  Pa.  4j)3 — expto- 
non)  ;  and  of  a  workman  engaged  on  the  rol- 
lers. Philadelphia  iron  &  S.  Co.  v.  Davis 
(1886)  111  Pa.  597,  56  Am.  Rep.  305,  4  Atl. 
513  (engineer  continued  to  work  with  fly-wheel 
which  he  knew  to  be  in  a  dangerous  condition — 
plalntiif  was  struck  by  a  fragment  of  one  of  the 
clamps  which  broke). 

A  chemist  employed  in  a  paper  mill,  without 
authority  or  control  over  the  employees  or  ma- 
chinery, and  himself  under  the  authority  of  a 
general  superintendent.  Is  a  fellow  servant  with 
an  employee  engaged  In  working  at  the  ma- 
chinery. Wilson  V.  Hudson  River  Water  Power 
k  Paper  Co.  (1893)  71  Hun,  292,  24  N.  Y.  Supp. 
1072  (water  gates  opened  by  chemist). 

A  second  hand  or  second  foreman  under  the 
regular  foreman  of  the  machine-shop  depart- 
ment of  a  cotton  factory,  who  takes  his  orders 
from  his  immediate  foreman  or  the  general 
superintendent.  Is,  while  employed  about  his 
work  in  the  machine  shop,  and  while  passing 
across  a  yard  on  the  ground,  a  fellow  servant 
with  the  overseer  of  the  slashing  and  dressing 
room,  in  the  upper  part  of  the  factory.  Brodeur 
T.  Valley  Falls  Co.  (1889)  16  R.  I.  448,  17  Atl. 
54  (injury  caused  by  throwing  down  of  empty 
barrel). 

An  engraver  and  printer  Is  a  fellow  servant 
of  an  engineer  in  charge  of  an  engine  furnish- 
ing heat  and  power  to  the  same  establishment. 
Pawling  V.  Hosklns  (1890)  132  Pa.  617,  19 
Atl.  301  (injury  sustained  by  falling  through  a 
trap-door  carelessly  left  unfastened  by  the  en- 
gineer to  whom  it  served  as  a  regular  means  of 
access  to  the  engine  room). 

An  engineer  and  an  employee  directed  to 
dean  the  engine  are  coservants.  Spencer  v. 
Ohio  &  M.  H.  Co.  (1892)  130  Ind.  181.  29  N.  E. 
915  (machinery  started  without  warning). 

The  man  who  draws  the  red-hot  iron  from  the 
forge,  and  the  one  who  hammers  It  Into  shape, 
are  coservantff.  Bartonshlll  Coal  Co.  v.  Reld 
a838)  3  Macq.  H.  L.  Cas.  266.  4  Jur.  N.  S. 
767,  per  Lord  Colonsay,  arguendo. 

e.  Employees  in  lumher  yards. 

A  person  employed  to  pile  lumber  In  a  yard 
Is  a  fellow  servant  of  one  whose  duties  are  to 
assort  and  scale  such  lumber,  where  the  duties 
of  both  are  but  steps  in  preparing  the  lumber 
for  sale.  Fraser  v.  Red  River  Lumber  Co. 
a891)   43  Minn.  235,  47  N.  W.  785. 

The  foreman  of  a  lumber  yard  and  a  repairer 
of  the  tracks  are  both  fellow  servants  of  a 
laborer  who  Is  injured  while  being  conveyed 
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from  one  part  of  the  yard  to  another.  McFar- 
lanev.  Gllmore  (1884)  5  Ont.  Rep.  S02. 

/.  Servants  loorking  in  quarries. 

A  servant  engaged  in  blasting  rocks  is  a  fel- 
low servant  of  one  hauling  the  rock.  Bogard 
V.  Louisville,  E.  &  St.  L.  R.  Co.  (1884)  100  Ind. 
491. 

g.  Servants  working  in  or  about  mines  and  sim' 

ilar  work. 

See  also  II.  d,  2,  m,  infra. 

Coservice  has  been  held  to  exist  in  the  fol- 
lowing cases :  Kielley  v.  Belcher  Silver  Mln. 
Co.  (1875)  8  Sawy.  500,  Fed.  Cas.  No.  7,761 
(servants  breaking  down  the  ore  with  picks  and 
by  blasting  held  to  be  coservants  of  others,  at 
the  same  time,  loading  and  wheeling  out  the  ore 
so  broken  down,  engaged  on  different  stages  of 
the  same  work  of  removing  ore  from  the  mine)  ; 
Troughear  v.  Lower  Vein  Coal  Co,  (1883)  62 
Iowa,  576,  17  N.  W.  775  (roadman  is  a  fellow 
servant  with  a  miner.  Beck,  J.,  dissented  but 
merely  on  the  ground  that  the  evidence  Justified 
the  Jury  in  finding  that  the  injury  was  caused 
by  the  negligence  of  the  superintendent)  ;  Coal 
Creek  Mln.  Co.  v.  Davis  (1891)  90  Tenn.  711, 
18  S.  W.  38  (engineer  of  mine  engine  and  tend- 
er of  ventilating  furnace)  ;  Qulncy  Mln.  Co.  v. 
Kltts  (1879)  42  Mich.  34,  3  N.  W.  240  (timber- 
man  charged  with  duty  of  looking  after  a 
bridge  over  a  chasm  and  a  miner)  ;  Snyder  v. 
Viola  Mln.  &  Smelting  Co.  (1891)  2  Idaho,  771, 
26  Pac.  127  (blacksmith  employed  on  the  surface 
to  sharpen  tools  for  miners  and  the  miners  un- 
der ground)  ;  Cerrlllos  Coal  R.  Co.  v.  Deserant 
(1897)  9  N.  M.  49.  49  Pac.  807  (miner  paid  ac- 
cording to  the  quantity  of  coal  mined  by  him  is 
a  fellow  servant  with  men  employed  by  the  op- 
erator of  the  mine  to  assist  in  getting  out  coal 
without  actually  drilling  holes  or  aiding  In 
blasting  with  power-room  full  of  fire  damp  en- 
tered with  naked  lamp). 

h.  Servants  engaged  in  building  or  equipping 

ships. 

Workmen   employed   to    fix   sheets   of   metal . 
on  the  hull  of  a  vessel,  and  workmen  employed 
to  caulk  the  seams  therein,  are  fellow  servants. 
Butler  V.  Townsend  (1891)  126  N.  Y.  105,  26  N. 

E.  1017,  Reversing  (1890)  32  N.  Y.  S.  R.  1055, 
10  N.  Y.  Supp.  809.  The  court  said :  "Assum- 
ing, then,  that  the  lumpers  were  servants  of  the 
defendant,  acting  under  tho  direction  and  or- 
ders of  their  foreman,  they  were  also  the  fellow 
servants  of  the  caulkers.  Both  were  working  at 
the  same  time  under  a  common  master,  upon  the 
same  vessel,  and  engaged  in  the  same  general 
employment.  That  to  some  extent  their  trades 
were  different,  and  one  might  not  be  skilled  in 
the  work  of  the  other,  is  immaterial  where  all 
were  working  on  the  hull  of  the  vessel,  for  one 
general  purpose,  to  accomplish  one  common  re- 
sult, and  under  one  control.  Svenson  v.  At- 
lantic Mall  S.  S.  Co.  (1874)  57  N.  Y.  108. 
Their  labor  was  more  closely  and  clearly  related 
to  the  general  purpose  than  that  of  a  car  re- 
pairer, a  head  brakeman,  and  a  yard  master 
who  wore  held  In  a  given  Instance  to  have  been 
fellow  servants.  Besel  v.  New  York  C.  &  H. 
R.  R.  Co.  (1877)  70  N.  Y.  171." 

A  scaffold  builder  and  a  rigger  employed  on 
a  steamboat  in  port  are  fellow  servants.  Pick- 
ett V.  Atlas  S.  S.  Co.  (1884)  12  Daly,  441. 

The  carpenter  who  prepares  a  scaffold  for  the 
workmen  engaged  In  constructing  a  ship,  and 
the  workmen  are  fellow  servants.     Beesley  v. 

F.  W.  Wheeler  &  Co.  (1894)  103  Mich.  196,  27 
L.  R.  A.  266,  61  N.  W.  658. 
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1  OretOB  of  $hip9. 

All  the  memberB  of  a  ship's  crew,  Including 
ofiicers,  are  coservants.  The  Queen  (1880)  40 
Fed.  Rep.  694;  The  Ravensdale  (1894)  63  Fed. 
Rep.  624  ;  The  Victoria  (1882)  13  Fed.  Rep.  43 ; 
The  Sachem  (1890)  42  Fed.  Rep.  66 ;  Stevens  v. 
San  Francisco  &  N.  E.  R.  Co.  (1893)  100  Cal. 
564.  35  Pac.  165  (engineer  and  tlreman  of  ferry- 
boat) :  Grlmsiey  v.  Uankins  (1891)  46  Fed. 
Rep.  400  (cook  and  engineer)  ;  The  City  of  Al- 
exandria (1883)  17  Fed.  Rep.  390  (steward  and 
chief  cook  of  steamer)  ;  Red  River  Line  ▼.  Cheat- 
ham (1894)  9  C.  C.  A.  124,  23  U.  S.  App.  19, 
60  Fed.  Rep.  517  (deck  hand  and  the  man  tend- 
ing the  fall  of  the  landing  stage)  ;  Quebec  S.  S. 
Co.  y.  Merchant  (1889)  133  U.  S.  375,  33  L.  ed. 
666,  10  Sup.  Ct.  Rep.  897  (porter  and  carpenter 
of  a  steamship  held  to  be  coservants  of  the 
stewardess.  The  court  said:  "As  the  porter 
was  confessedly  In  the  same  department  with 
the  stewardess,  his  negligence  was  that  of  a 
fellow  servant.  The  contention  of  the  plain- 
tiff is  that,  as  the  carpenter  was  in  the  deck 
department  and  the  stewardess  in  the  steward's 
department,  those  were  different  departments 
in  such  a  sense  that  the  carpenter  was  not  a 
fellow  servant  with  the  stewardess.  But  we 
think  that,  on  the  evidence,  both  the  porter 
and  the  carpenter  were  fellow  servants  with 
the  plaintiff.  The  carpenter  had  no  authority 
over  the  plaintiff,  nor  had  the  porter.  They 
and  the  plaintiff  had  all  signed  the  shipping 
articles ;  and  the  division  into  departments  was 
one  evidently  for  the  convenience  of  adminis- 
tration on  the  vessel,  and  did  not  have  the  ef- 
fect of  causing  the  porter  and  the  carpenter  not 
to  be  fellow  servants  with  the  stewardess"). 

/.  Servants  engaged  in  loading  and  unloading 

ahipt. 

A  winchman  is  a  fellow  servant  of  the  work- 
man handling  the  goods  which  are  being  loaded 
or  unloaded  by  the  hoisting  machinery  under  his 
control.  The  Peninsular  (1897)  79  Fed.  Rep. 
972  (tub  fell  on  man  in  hold)  ;  The  Bolivia 
(1893)  69  Fed.  Rep.  626  (box  allowed  to  de- 
scend so  quickly  that  it  bounded  off  the  deck 
and  fell  into  the  hold)  ;  Garvey  v.  New  York  & 
C.  Mail  S.  S.  Co.  (1898)  26  App.  Div.  456,  60 
N.  T.  Supp.  77  (assumed  in  case)  ;  The  Serapis 
(1892)  2  C.  C.  A.  102,  51  Fed.  Rep.  91,  8  U.  S. 
App.  49,  Reversing  (1891)  49  Fed.  Rep.  393. 

An  engineer  and  a  guy  tender  are  fellow  serv- 
ants of  a  longshoreman  working  in  the  hold. 
The  Servia  (1891)  44  Fed.  Rep.  943. 

A  person  placed  to  attend  the  hatchway  of  a 
vessel,  and  to  give  warning  to  those  below  em- 
ployed to  assist  in  loading  the  vessel,  is  a 
coemployee  with  the  latter.  Ocean  S.  S.  Co.  v. 
Cheeney  (1890)  86  Ga.  278,  12  S.  E.  351. 

k.  ServantB  employed  on  structures  in  course  of 

erection. 

Brickmasons  and  carriers  of  brick  and  mortar 
on  the  same  building  are  fellow  servants. 
Biazinski  v.  Perkins  (1890)  77  Wis.  9,  46  N.  W. 

947. 

A  mason  and  a  hod  carrier  are  coservants. 
Bannon  v.  Sanden  (1896)  68  111.  App.  164. 

A  painter  upon  a  new  house,  who  uses  a  scaf- 
fold erected  by  carpenters  in  building  the  house. 
Is  a  fellow  servant  with  the  carpenters.  Hoar  v. 
Merritt  (1886)  62  Mich.  386,  29  N.  W.  15  (car- 
penters hero  not  Independent  contractors;  "all 
employees  in  a  common  pursuit,  In  carrying  out 
a  common  enterprise"). 

A  servant  in  charge  of  derrick,  and  a  serv- 
ant posted  on  building,  are  fellow  servants. 
Fox  V.  Sandford  (1856)  4  Sneed,  36,  67  Am. 
60  L.  R.  A. 


Dec.  687  (plaintiff  struck  by  timbers  hoisted  by 
the  derrick  and  thrown  to  the  ground). 

A  common  laborer  employed  in  building  a 
bridge,  and  an  engineer  operating  the  hoisting 
machinery  for  its  construction,  are  fellow  serv- 
ants where  l>oth  belong  to  the  same  force  under 
the  same  foreman's  orders.  Ryan  v.  McCully 
(1894)  123  Mo.  636,  27  S.  W.  533. 

A  workman  engaged  in  receiving  pieces  of  lum- 
ber in  a  building,  and  an  engineer  in  charge  of 
an  engine  by  which  such  lumber  4s  hoisted,  are 
prima  facie  fellow  servants.  Shehan  v.  Prosaer 
(1893)  65  Mo.  App.  669. 

A  workman  employed  in  the  building  of  a 
house,  having  knowledge  that  fellow  servants 
are  clearing  awaj  rubbish  on  the  upper  floor, 
assumes  the  risk  incident  to  his  employment. 
Somer  v.  Harrison  (1887;  Pa.)  8  Cent.  Rep. 
186,  8  Atl.  799. 

I.  Servants  engaged  in  repairing  plant. 

An  engineer  engaged  in  repairing  the  ma- 
chinery upon  a  coal  dock  is  a  fellow  servant 
with  a  Ial>orer  at  work  repairing  a  chute  con- 
nected with  such  dock.  Porter  v.  Silver  Creek 
&  M.  Coal  Co.  (1893)  84  Wis.  418,  64  N.  W. 
1019  (sudden  starting  of  engine  drew  a  cable 
taut,  so  that  it  caught  plaintiff),  Distinguish- 
ing Luebke  v.  Chicago,  M.  &  St.  P.  R.  Co.  (1883) 
59  Wis.  127,.  48  Am.  Rep.  483,  17  N.  W.  870. 

«n.  Servants  operating  hoisting  apparatus,  and 
other  servants  in  the  same  establishment. 

See  also  II.  d,  2,  f,  j,  k,  supra. 

The  man  who  lets  the  miners  down  Into  the 
mine  In  order  that  they  may  work  the  coal, 
and  afterwards  brings  them  up,  together  with 
the  coal  which  they  have  dug,  is  certainly  en- 
gaged in  a  common  work  with  the  miners  them- 
selves. They  are  all  contributing  directly  to 
the  common  object  pt  their  common  employer  in 
bringing  the  coal  to  the  surface.  Bartonshill 
Coal  Co.  V.  Reld  (1858)  8  Macq.  H.  L.  Cas.  266, 
4  Jur.  N.  S.  767,  per  Lord  Colonsay ;  Bradbury 
V.  Kingston  Coal  Co.  (1893)  157  Pa.  231,  27 
Atl.  400  (reverse  lever  pulled  too  far  caused 
the  cage  to  shoot  up  rapidly)  ;  Mulhem  v.  Le- 
high Valley  Coal  Co.  (1894)  161  Pa.  270,  28 
Atl.  1087;  Spring  Valley  Coal  Co.  v.  Patting 
(1898)  30  C.  C.  A.  168,  68  U.  S.  App.  575.  86 
Fed.  Rep.  433  :  Trewatha  v.  Buchanan  Gold  Min. 
&  Mill.  Co.  (1892)  96  Cal.  496,  28  Pac.  571,  31 
Pac.  561;  Stoll  v.  Daly  Min.  Co.  (1809)  19 
Utah.  271,  67  Pac.  295  «( Doubtful  perhaps 
whether  the  case  was  decided  under  the  theory 
now  being  illustrated  or  under  that  of  conso- 
ciation, but  the  result  is  the  same  In  either 
case.  See  III.  i,  2,  f,  infra)  ;  Buckley  v.  Gould  & 
C.  Silver  Min.  Co.  (1882)  8  Sawy.  394,  14  Fed. 
Rep.  833.  The  court  said :  "We  do  not  think 
it  makes  any  difference  whether  he  was  mnnlng 
an  engine,  or  working  with  a  wheel  and.  axle, 
a  pulley  and  bucket*  or  carrying  the  material 
up  and  down  a  ladder  ui>on  his  shoulders.  He 
was  doing  the  same  work  but  doing  It  by  dif- 
ferent means.  Every  man  below  performed  his 
part  of  the  work  in  sinking  the  shaft — the  work 
in  which  they  were  all  engaged.  They  were  work- 
ing together  In  the  same  department  In  excavat- 
ing this  shaft.  The  fact  that  the  engine  run- 
ner, as  he  is  called,  was  using  a  different  In- 
strument in  carrying  the  material  up  and  sup- 
plies down  makes  no  difference.  It  was  work 
done  in  a  common  employment,  to  accomplish 
a  common  end — the  sinking  of  a  shaft.  One 
servant  performed  one  part,  and  another,  an- 
other part." 

A  mechanic  employed  In  a  factory  is  a  fellow 
servant   of   the   servant  employed   to   operate* 
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ud  of  the  engineer  In  charge  of,  the  hoisting 
fflachinerj  of  an  elevator.  Wolcott  v.  Stude- 
baker  (1S87)  34  Fed.  Rep.  12. 

A  servant  operating  hoisting  machinery  for 
a  tunnel,  and  a  workman  engaged  in  excavating 
the  tnnnel,  are  coservants.  McAndrews  v. 
Burns  (1876)  39  N.  J.  L.  117. 

An  engineer  operating  an  elevator  on  a  farm, 
and  a  farm  hand  conveyed  therein,  are  coserv- 
ants. Stringham  v.  Stewart  (1882)  27  Hun, 
562,  Reversed  in  (1885)  100  N.  Y.  517,  3  N.  E. 
575,  but  merely  on  the  ground  that  there  was 
evidence  that  the  machinery  was  defective.  On 
the  second  appeal  (1888)  111  N.  Y.  188,  1  L. 
R.  A.  483,  18  N.  E.  870,  a  verdict  for  the  plain- 
tiff was  reversed  on  the  ground  of  coservice. 
The  injury  occurred  through  the  elevator  being 
started  In  the  wrong  direction. 

One  placed  in  charge  of  an  apparatus  for  rais- 
ing and  moving  stone  out  of  a  quarry  Is  a  fel- 
bw  servant  with  a  guarryman  In  the  quarry. 
Chapman  v.  Reynolds  (1806)  23  C.  C.  A.  166, 
33  U.  S.  App.  686,  77  Fed.  Rep.  274. 

A  servant  whose  duty  it  is  to  apply  power  for 
drawing  cars  loaded  with  rock  up  an  incline  to 
tb«  by^  of  cement  kilns,  on  receiving  a  signal 
from  a  coemployee  charged  with  the  duty  of 
attending  to  the  drawing  up  of  the  car  and 
dumping  the  rock  into  the  kilns,  is  a  fellow 
servant  of  the  latter.  Clark  County  Cement  Co. 
T.  Wright  (1897)  16  Ind.  App.  630,  45  N.  E. 
817  (power  applied  without  proper  signal). 

An  engineer  operating  hoisting  machinery  and 
a  man  tending  the  crank  are  coservants.  Wood 
v.  New  Bedford  Coal  Co.  (1876)  121  Mass. 
252. 

A.  Servants  engaged  inside  and  outside  of  ware- 

houses,  factories,  etc, 

A  waterman  helping  to  moor  and  unmoor 
bsrfgr^  which  bring  goods  to  a  warehouse  ifi  a 
coservant  of  one  engaged  In  lifting  those  goods 
to  the  upper  floors.  Lovell  v.  Howell  (1876) 
UK.  1  C  P.  Div.  161,  45  L.  J.  C.  P.  N.  S.  387. 
24  Week.  Rep.  672,  34  L.  T.  N.  S.  183  (as  to 
this  case  see  also  supra,  II.  a ; — injury  oc- 
curred while  plaintiff  was  proceeding  to  the  of- 
&ci  in  compliance  with  orders. 

A  servant  w^orking  inside  a  brewery  is  a  co- 
•errant  of  one  whose  duty  it  Is  to  unload  bar- 
rels outside  from  the  barges  which  bring  them 
to  the  brewery.     Charles  v.  Taylor   (1878)   L. 

B.  3  C.  P.  Dlv.  492,  38  L.  T.  N.  S.  773,  27  Week. 
Hep.  32  (the  latter  servant  had  gone  into  the 
brewery,  and  was  injured  by  the  foroccr,  who 
was  shifting  a  barrel.  This  case  Is  more  fully 
reviewed,  supra,  II.  a). 

A  demurrer  is  properly  sustained,  where  evi- 
dence shows  accident  to  have  resulted  from 
the  negligence  of  the  drivers  of  a  cart  and  a 
wagon  at  a  foundry  where  plaintiff  was  em- 
ployed as  a  helper.  Hogan  v.  Central  P.  R. 
Co.  (1874)  49  Cal.  129. 

An  employee  of  a  tramway  company  having 
charge  of  the  boilers  in  its  power  house,  and  a 
teamster  employed  to  haul  coal  to  such  power 
boaw,  are  fellow  servants.  Denver  Tramway 
Co.  V.  O'Brien  (1896)  8  Colo.  App.  74,  44  Pac. 
766. 

A  founder  in  charge  of  the  inside  work  of 
blast  furnace  Is  a  coservant  of  the  engineer  op- 
erating a  locomotive  used  to  move  cars  on  the 
premises.  Adams  v.  Iron  Cliffs  Co.  (1889)  78 
Mieh.  271,  44  N.  W.  270. 

A  laborer  in  a  grain  elevator  is  a  coservant 
of  the  captain  of  a  tug  used  to  tow  grain  vessels 
to  the  elevator  pier.  Baltimore  Elevator  Co. 
V.  Neal  (1886)  65  Md.  438,  5  Atl.  338  (yards, 
not  being  properly  braced,  struck  the  building 
snd  knocked  off  some  slating). 
50  L.  R.  A. 


e.  Disconnection  of  duties,  when  so  great  as  to 
negative  implied  acceptance  of  tTie  risk  of  a 
fellow  servant's  negligence. 

The  theory  enunciated  In  supra,  II.  a,  clearly 
does  not  involve  the  consequence  that  all  the 
servants  of  one  master  are  in  a  common  employ- 
ment, for  there  may  be  a  disconnection  of  duties, 
so  great  that  It  would  be  wholly  unreasonable 
to  infer  that  the  risk  of  the  negligent  servant's 
act  was  one  which  the  injured  servant  contem- 
plated and  accepted. 

If  the  contract,  implied  on  the  part  of  the 
servant,  is  to  bear  the  risks  only  of  the  busi- 
ness in  which  he  Is  engaged,  and  not  the  risks 
of  other  business,  he  would  not  be  prevented  by 
his  contract  from  maintaining  an  action  against 
the  master,  if  he  were  injured  by  the  negligence 
of  another  servant  of  the  same  master,  engaged 
in  other  business.  Fifleld  v.  Northern  R.  Co. 
(1860)  42  N.  H.  225,  239. 

If  the  departments  of  the  two  servants  are 
so  far  separated  from  each  other  that  the  pos- 
sibility of  coming  in  contact,  and  hence  of  in- 
curring danger  from  the  negligent  performance 
of  the  duties  of  such  other  department,  could 
not  be  said  to  be  within  the  contemplation  of 
the  person  injured,  the  doctrine  of  fellow  serv- 
ice should  not  apply.  Northern  P.  R.  Co.  v. 
Hambly  (1894)  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct.  Rep.  983. 

Q'he  test  is.  Were  the  departments  so  far 
separated  from  each  other  as  to  exclude  the 
probability  of  contact  and  of  danger  from  the 
negligent  performance  of  their  duties  by  em- 
ployees of  the  different  departments?  If  they 
were  so  separated,  then  the  servant  is  not  to 
be  deemed  to  have  contracted  with  reference  to 
the  negligent  performance  of  the  duties  of  his 
fellow  servant  In  such  other  department.  Nor- 
folk &  W.  R.  Co.  V.  Nuckols  (1895)  91  Va.  195, 
21  S.  E.  342,  347. 

That  the  carelessness  of  persons  engaged  in 
business  having  no  connection  with  that  about 
which  the  party  himself  is  to  be  employed  can- 
not be  regarded  as  an  ordinary  risk  was  also 
recognized  In  Russell  v.  Hudson  River  R.  Co. 
(1858)   17  N.  Y.  134. 

See  also  the  following  cases : 

One  Judge  has  gone  to  the  length  of  declaring 
that  the  departmental  doctrine  "can  be  main- 
tained only  by  overthrowing  the  rule  that  the 
implied  contract  of  the  master  ends  with  in- 
demnity against  his  own  negligence,  and  does 
not  extend  to  that  of  coemployees  engaged  In 
the  same  enterprise."  Beesley  v.  F.  W.  Wheel- 
er &  Co.  (1894)  103  Mich.  196,  27  L.  R.  A. 
266,  61  N.  W\  658,  per  Hooker,  J.  But  this 
statement  is  too  sweeping,  if  regard  be  had  to 
the  weight  of  authority ;  for,  unless  the  words 
"same  enterprise"  are  here  used  in  an  unusual- 
ly narrow  sense,  the  essential  antagonism  thus 
predicated  does  not  exist,  as  the  cases  cited  be- 
low show  quite  clearly. 

Some  of  the  cases  under  this  head  present 
no  difficulty.  It  is  obvious,  for  example,  that 
none  of  the  reasons  assigned  for  the  rule  are 
properly  applicable  w^here  the  master  is  carrying 
two  different  kinds  of  business,  and  the  plain- 
tiff is  working  In  one  establishment  and  the 
negligent  servant  in  the  other. 

Common  employment  is  not  necessarily  con- 
stituted by  the  fact  that  the  "common  object" 
is  that  of  making  money  for  the  master.  The 
Petrel  11893]  P.  320,  325,  per  Jeune,  P. 

Persons  employed  by  the  same  master,  one 
as  a  blaster  for  the  purpose  of  removing  rocks, 
and  the  other  as  wood-workman  in  the  foundry 
of  the  master,  are  not  fellow  servants.  Bain 
v.  Athens  Foundry  &  Macb.  Works  (1885)  75 
6a.  718. 
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If  a  person  carried  on  the  occupation  of  a 
banker  and  a  brewer  In  different  localities,  and 
his  bill  clerk  was  run  over  by  his  drayman,  it 
would  be  strange  to  say  that  the  two  were  serv- 
ants in  a  common  employment.  *Bramwell,  B., 
In  Waller  v.  South  Eastern  R.  Co.  (1863)  2 
Hurlst.  &  C.  102,  112,  32  L.  J.  Bxch.  N.  S.  205. 
9  Jur.  N.  S.  501,  8  L.  T.  N.  S.  325,  11  Week. 
Rep.  7:J1,  quoted  by  Jeune,  P.,  In  The  Petrel 
11803]  P.  320,  325. 

So,  also,  the  courts  have  refused  to  attach 
to  the  phraee  "common  employment"  a  mean- 
lug  so  wide  as  to  bar  the  action,  where  one  serv- 
ant was  hired  for  business  purposes,  and  the 
other  to  perform  duties  which  have  no  connec- 
tion with  the  occupation  by  which  the  master 
makes  his  livelihood. 

The  domestic  servant  or  coachman  of  a  manu- 
facturer is  not  engaged  in  a  common  employ- 
ment with  an  operative  in  the  factory.  Relyea 
V.  Kansas  City,  Ft.  S.  &  G.  B.  Co.  (1892 ;  Mo.) 
19  S.  W.  1116. 

If  one  employed  to  drive  the  private  carriage 
of  his  master  should,  by  his  careless  manner 
of  driving,  injure  another  servant  of  the  same 
master,  engaged  in  some  mechanical  employ- 
ment, it  may  well  be  doubted  whether  the  rule 
we  are  considering  would  apply.  Russell  v. 
Hudson  River  R.  Co.   (1858)  17  N.  Y.  134. 

A  driver  of  a  wagon  used  by  his  employer  in 
the  meat  business  is  not  a  fellow  servant  with 
a  hod  carrier  engaged  in  the  erection  of  the 
walls  of  an  addition  to  the  employer's  premises. 
McTaggart  v.  Eastman's  Co.  (1899)  27  Misc. 
184,  57  N.  Y.  Supp.  222.  Affirmed  by  (1899)  28 
Misc.  127,  58  N.  Y.  Supp.  1118,  (wagon  driven 
against  ladder  on  which  hod  carrier  was — serv- 
ants said  to  be  "employed  under  different  ca- 
pacities, and  on  different  classes  of  work"). 

Where  one  servant  was  hired  for  household 
duties  and  the  other  for  work  so  entirely  dis- 
sociated from  the  domestic  establishment  as  the 
preservation  of  game  (Bartonshlll  Coal  Co.  v. 
Reld  (1858)  3  Macq.  H.  L.  Cas.  266,  4  Jur.  N. 
S.  767),  Lord  Cransworth  quoted  with  approval 
a  remark  made  by  Lord  McNeill  in  Grey  y. 
Brassey  (1852)  15  Sc.  Sess.  Cas.  2d  Series, 
135,  that,  "if  a  gentleman's  coachman  were  to 
drive  over  his  gamekeeper,  the  master  would  be 
Just  as  liable  as  if  the  coachman  had  driven 
over  a  stranger."  Such  servants  are  not  en- 
gaged in  "the  same  work." 

But  It  is  scarcely  feasible,  as  the  authorities 
stand,  to  fix  with  a  satisfactory  degree  of  pre- 
cision the  dividing  Hue  between  liability  and  non- 
liability in  cases  where  the  servants  are  work- 
ing In  the  same  establishment,  or  for  the  furth- 
erance of  the  same  industrial  enterprise.  Some 
of  the  earlier  dicta  and  rulings  as  to  the  ex- 
tent of  the  servant's  right  of  recovery  under 
such  circumstances  seem  to  have  tended 
in  the  direction  of  a  doctrine  which,  in  its 
practical  results,  would  have  differed  but  little 
from  that  discussed  in  III.  infra.  But  the  law 
in  the  jurisdictions  from  which  these  emanated 
has  now  been  settled  on  another  footing. 

In  Glllenwater  v.  Madison  &  I.  R.  Co.  (1854) 
5  Ind.  339.  61  Am.  Dec.  101,  the  court.  In  hold- 
ing a  bridge  carpenter  not  to  be  a  fellow  servant 
of  the  engineer  of  the  train  which  was  convey- 
ing him  to  the  place  of  work,  said  with  refer 
ence  to  the  plaintiff :  "Ills  business  of  house 
carpenter,  as  applied  to  the  erection  of  a  rail- 
road bridge,  did  not  even  remotely  link  him  with 
the  careless  management  of  that  particular 
train.  He  had  no  participation  in  the  duties, 
the  neglect  of  which  contributed  to  the  injury 
complained  of.  Though  in  some  sense  a  serv- 
ant of  the  company,  he  was  not  a  coservant  of 
the  engineer  and  conductor,  within  the  meaning 
of  Farwell  v.  Boston  &  W.  R.  Corp.  (1842)  4 
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Met.  49.  38  Am.  Dec.  339.  He  clearly  'belonged 
to  a  distinct  department  of  duty.*  As  to  the 
company,  therefore,  on  the  particular  occasion. 
Glllenwater  stood  clothed  with  all  the  rights 
of  passenger  and  stranger.  If  the  bridge  build- 
er of  Che  company  be  regarded  as  a  coservant 
of  the  engineer,  within  the  meaning  of  the 
Priestley  and  Farwell  Cases,  the  principle  be- 
comes alike  vicious  and  absurd  by  the  very  ex- 
tent of  Its  application.  Every  person  in  the 
service  of  the  company  is  brought  within  Its 
range.  Even  the  position  of  the  legal  adviser 
of  the  railroad  is  Included.  He.  too,  is.  In  some 
measure,  the  company's  servant.  He  derives 
his  compensation  and  authority  from  che  same 
source  as  the  engineer,  conductor,  and  bridge 
builder.  Like  them,  though  in  a  fainter  degree, 
he  contributes  to  the  ultimate  objects  of  the 
company.  Had  he  been  on  the  train  by  the  side 
of  Glllenwater  and  Injured  by  the  same  negli- 
gence, in  a  suit  against  the  company  he  would 
have  been  summarily  dismissed  by  the  same  argu- 
ment. He  would  be  told  that  his  action  was  of 
new  impression,  that  he  contracted  with  refer- 
ence to  the  risks  of  the  employment  and  reserved 
a  compensation  in  fees  with  an  eye  to  these  risks. 
He  would  therefore  be  denied  redress,  because  hc^^ 
was  a  quasi  coservant  of  the  careless  engineer. 
It  would  be  difllcult  to  Imagine  upon  what  prin- 
ciples either  of  Justice  or  public  policy  such 
ruling  could  be  supported.  For  the  basis  of 
implied  contract  and  increased  compensation, 
with  reference  to  such  risks,  on  the  part  of  the 
carpenter  and  legal  adviser,  is  wholly  vision- 
ary." This  decision  was  followed  In  Donald- 
son V.  Mississippi  &  M.  R.  Co.  (1865)  18  Iowa. 
280,  87  AuL  Dec.  391,  holding  that  a  bridge 
builder's  duties  are  so  entirely  in  another  de- 
partment, and  wholly  disconnected  with  operat- 
ing the  road,  that  his  relation  to  the  employees 
managing  a  train  which  ran  over  him  Is  not 
that  of  a  coservant;  but,  bo  far  as  Indiana  It- 
self is  concerned,  it  was,  in  effect,  overruled  by 
Slattery  v.  Toledo  &  W.  B.  Co.  (1864)  23  Ind. 
81  (brakeman  coservant  of  section  foreman), 
and  later  cases  noted  under  II.  d,  1,  2,  supra : 
and  the  above  extract  is  inserted  chiefly  for  the 
purpose  of  showing  the  difficulties  Involved  iu 
testing  the  existence  or  absence  of  common  em- 
ployment solely  by  the  servant's  supposed  con- 
templation of  the  risk. 

Another  early  recognition  of  the  consequences 
of  a  disconnection  occurs  in  the  Judgment  of 
Lord  Chelmsford  in  a  leading  case :  *' Where 
servants,  therefore,  are  engaged  in  different  de- 
partments of  duty,  an  injury  committed  by 
one  servant  upon  the  other,  by  .carelessness  or 
negligence  In  the  course  of  his  peculiar  work. 
is  not  within  the  exception,  and  the  master's 
liability  attaches  in  that  case  In  the  same  man- 
ner as  if  the  injured  servant  stood  in  no  such 
relation  to  him."  Bartonshlll  Coal  Co.  v.  Mc- 
Ouire  (1858)  3  Macq.  H.  L.  Cas.  300,  4  Jur.  N. 
S.  773.  He  thought  that  the  Scotch  case,  Mo- 
Xaughton  v.  Caledonian  R.  Co.  19  Sc.  Sess.  Cas. 
(2d  Series)  271,  where  the  company  was  held 
liable  for  the  death  of  a  car  repairer  caused  by 
the  negligence  of  an  engine  driver  and  a  switch- 
man, might  be  reconciled  with  the  English  au- 
thorities, on  the  ground  that  the  deceased  and 
the  other  servants  were  engaged  In  totally  dif- 
ferent departments  of  work.  But  this  sugges- 
tion is  inconsistent  with  the  general  current 
of  the  later  authorities  in  England  where  ih<* 
"departmental  doctrine"  has  received  no  coun- 
tenance (II.  a.  supra),  except  perhaps  in  the  re- 
cent case  of  The  Petrel;  and  the  decisions  fol- 
lowing, where  a  servant  has  recovered  oo 
the  ground  of  a  disconnection  of  duties,  are  too 
few  to  be  the  ^bject  of  generalizations. 

The   master, ^officers,   and   crew  of  a   vessel 
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sunk  in  collision  with  another  belonging  to  the 
game  owners,  through  the  fault  of  the  latter, 
are  entitled  to  claim  against  the  fund  arising 
in  proceedings  to  limit  liability,  in  respect  oC 
their  lost  effects.  The  Petrel  [1893]  V.  320. 
Jetine,  P.,  said:  *'The  consideration  that  the 
rislc  of  injury  to  the  one  servant  is  the  natural 
and  necessary  consequence  of  misconduct  In  the 
other,  implies  that  the  slciil  and  care  of  the 
one  is  of  special  importance  to  the  other  by  rea- 
son of  the  relations  between  their  services. 
Tried  by  this  principle,  can  it  be  said  that  the 
safety  of  the  captain  of  one  ship  of  a  company 
is,  in  the  ordinary  and  natural  course  of  things, 
dependent  on  the  slciil  and  care  of  the  captain 
of  another  ship  of  the  same  company,  or  that 
Injury  by  the  negligence  of  one  is  an  ordinary 
risk  of  th«  service  of  the  other?  In  some  cases 
it  might  i>erhaps;  for  example,  it  might  if  ail 
the  ships  of  the  company  were  in  the  habit  of 
meeting  In  the  same-  dock,  and  the  safety  of 
each  thus  became,  in  the  ordinary  course  of 
things,  dependent  on  the  skill  with  which  the 
other  was  navigated.  But  in  regard  to  naviga- 
tion on  the  high  seas  or  in  the  estuary  of  the 
Thames,  would  a  captain  of  one  ship  of  the 
General  Steam  Navigation  Company  have  more 
reason  to  be  interested  in  the  skill  of  a  captain 
of  another  ship  of  the  company  than  in  that 
of  the  masters  of  the  myriad  other  craft  in 
whose  vicinity  It  might  happen  to  navigate? 
By  no  reasonable  supposition  can  it  be  imagined 
that  he  would.  I  think  therefore  that  these 
two  captains  were  not  in  common  employment." 
The  test  suggested  by  Blackburn,  J.,  in  Morgan 
V.  Vale  of  Neath  B.  Co.  (1864)  5  Best  &  S. 
570.  10  Jur.  N.  S.  1074,  was  approved. 

Trainmen  and  car- repairers  are  not  coserv- 
ants.  Norfolk  &  W.  U.  Co.  v.  Nuckols  (1895) 
91  Va.  195,  21  S.  E.  342. 

The  doctrine  of  the  negligence  of  coemployees 
does  not  apply  where  an  open  well  into  which 
plaintiff  fell  on  a  dark  night  was  dug  by  other 
employees  of  the  same  employer.  Indiana  Pipe 
Line  &  Bef.  Co.  v.  Neusbaum  (1899)  21  Ind. 
App.  361,  52  N.  E.  471  (negligent  servants  said 
to  be  "not  in  the  same  line  of  work" — plaintiff 
was  hired  to  assist  in  putting  np  telegraph 
poles}.  But  this  case  should  rather  have  been 
made  to  turn  on  the  nonassignability  of  the 
dnty  of  furnishing  a  safe  place  of  work. 

The  engineer  and  fireman  of  a  gravel  train 
are  not  fellow  servants  of  a  boiler  maker  in 
the  repair  shop  of  a  railway  company.  The 
former  have  no  more  business  in  and  about  the 
shop  than  If  the  shop  belonged  to  some  other 
company  or  Individual.  Pennsylvania  R.  Co.  v. 
Uslie  (Pa.)  42  Phila.  Leg.  Int.  207. 

^  draftsman  In  locomotive  works  has  been 
held  not  to  be  in  a  common  employment  with 
a  man  who  was  employed  in  "Jobbing"  in  any 
part  of  the  building  where  he  might  be  needed, 
and  whose  negligence  in  regard  to  the  excava- 
tion of  a  cellar  below  the  office  was  the  cause 
of  the  accident.  Baird  v.  Pettitt  (1872)  70  Pa. 
477.  Here,  however,  there  was  the  additional 
leature,  in  the  plaintiff's  favor,  that  the  injury 
was  r^-eived  after  he  had  left  his  work. 

In  ^11  V.  Charles  RIets  &  Bros.  Lumber  Co. 
nS88)  70  Mich.  479,  38  N.  W.  451,  the  court 
was  equally  divided  upon  the  question  whether 
the  employees  operating  the  elevator  In  the 
warehouse  of  a  salt  works  were  fellow  servants 
oC  a  laborer  who  used  to  do  light  work  in  the 
mill  yard,  in  loading  blocks  of  salt,  and  in  gar- 
dening, but  who  had  never  been  employed  in  the 
warehouse. 

A  common  laborer  employed  In  various  kinds 
of  work  about  a  mine,  but  not  himHolf  a  minor, 
was  heid  not  to  be  a  fellow  workman  of  the 
min<*rs  In  fiuch  a  sense  that  he  cannot  recover 
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of  the  mine-owner  for  Injuries  cn\jfi*'d  by  the 
mining  operations.  James  v.  Km  met  Miu.  Co. 
(1884)  55  Mich.  335,  21  N.  W.  301.  But  here 
the  right  of  action  seems  to  be  sustained  part- 
ly on  the  ground  of  an  imperfect  knowledge  of 
the  conditions,  as  it  was  said  that  he  wns  not 
"bound  to  know  the  condition  or  fully  under- 
stand the  exigencies  of  the  underground  works. 
so  far  as  he  was  not  in  contact  with  them,  with 
means  of  passing  Judgment  upon  them." 

A  laborer  engaged  in  construetiug  a  railway 
for  transportation  of  coai  from  a  mine  Is  not  a 
fellow  servant  with  a  miner  at  work  outside 
the  mine  handling  lumber  to  be  used  in  the 
mine  in  timbering  up,  in  the  absence  of  further 
facts  showing  them  to  be  engaged  In  a  common 
employment.  Evans  v.  Carbon  Hill  Coal  Co. 
(1881)  47  Fed.  Rep.  437  (overruling  demurrer 
based  on  theory  that  complaint  showed  coserv- 
ice). 

A  servant  hired  to  carry  wheat  from  his  em- 
ployer's mill  to  another  town  is  not  a  fellow 
servant  of  the  men  working  at  the  mill.  Belles 
V.  Maxfleld,  1  A.  J.  R.  (Victoria)  35. 

It  seems  impossible,  however,  to  lay  down 
any  rigid  rule  regarding  cases  of  the  type  of  the 
lasc  three  cited,  for,  even  if  the  servant  were 
hired  merely  for  the  purposes  specified,  yet,  if 
he  should  appear  to  have  been  regularly  under 
the  immediate  control  of  ttie  same  superior  as 
the  other  servants,  and  habitually  brought  into 
contact  with  them,  it  is  hard  to  see  how  he 
could  be  allowed  to  maintain  the  action  merely 
on  the  ground  that  the  risk  of  injury  from  their 
negligence  was  one  within  his  contemplation. 

Some  Federal  court  cases,  even  if  we  take 
the  most  liberal  view  of  the  circumstances  un- 
der which  a  servant  may  be  heard  to  allege 
that  the  risk  was  not  contemplated,  seem  not 
to  be  sustainable  under  the  theory  by  which 
such  contemplation  becomes  the  test  of  common 
employment,  and  to  require  for  their  support 
the  theory  discussed  «n  III.,  infra.  Upon  the 
facts,  these  decisions  are  clearly  in  conflict  with 
the  decisions  of  the  supremo  court,  cited  in  the 
foregoing  subdivision.  Garrahy  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  (1885)  25  Fed.  Rep. 
258  (employee  operating  an  engine  engaged  in 
other  business  than  that  of  relaying  the  track, 
not  a  fellow  servant  of  laborer  distributing  rails 
along  the  track)  ;  Hall  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (1889)  39  Fed.  Rep.  18  (telegraph 
operator  at  a  way  station  not  coservant  of 
brakeumn). 

The  former  of  these  rulings  was  based  on  Chi- 
cago, M.  &  St.  P.  R.  Co.  v.  Ross  (1884)  112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184,  which 
Is  wholly  irrelevant,  and,  as  the  latter  was 
made  in  an  oral  charge  without  any  citation  of 
authorities,  It  is  impossible  to  say  what  the 
grounds  of  it  really  were. 

In  another  case,  the  principle  that,  whenever 
the  negligence  of  another  employee  of  the  same 
muster  can  bo  considered  an  ordinary  risk. — 
one  which  he  might  reasonably  anticipate  at 
the  time  of  making  his  contract, — the  servant 
accepts  the  perils  liable  to  happen  through  such 
negligence,  has  been  thought  to  involve,  from 
the  converse  point  of  view,  the  corollary  that 
those  only  are  fellow  servants  for  whose  negli- 
gence, one  to  another,  the  master  Is  exempt, 
who  serve  in  such  capacity  and  in  such  relation 
to  the  master  and  each  other  that  the  means  of 
the  servants  to  protect  themselves  are  equal  to 
or  greater  than  those  of  the  master  to  afford 
them  protection.  This  doctrine  does  not  seem 
to  be  materially  different  from  that  of  asso- 
ciated duties,  as  developed  In  III.,  infra.  Kiel 
ley  V.  Helcher  Silver  Min.  Co.  (1875)  3  Sawy. 
430.  Fed.  Cas.  .No.  7.700.  where  It  wns  held  by 
Field,   J.,  and   II il Iyer,  D.  J.,  that  a  complaint 
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which  alleges  that  a  laborer  in  a  mine  was  in- 
jured by  the  negligence  of  the  defendant  corpo- 
ration In  falling  to  perform  Its  duty  of  notify- 
ing him  that  a  blast  was  about  to  be  exploded 
•by  certain  miners  at  a  place  which  he  was  ap- 
.prc'achlng  Is  not  demurrable  on  the  ground  that 
it  shows  upon  its  face  that  the  injury  was  due 
to  the  negligence  of  serrantSt  who,  though  in  a 
different  branch  of  the  seryice,  were  in  a  com- 
mon employment  with  the  plaintifT.  But  one 
of  the  grounda  on  which  HHIyer,  J.,  based  his 
decision  was  that  the  master's  duty  to  select 
his  servants  carefully  requires  him  at  least  to 
see  that  those  who  labor  In  one  department  of 
his  business  are  not  injured  by  those  in  another 
— a  mode  of  connecting  the  theory  of  nonas- 
signable duties  and  the  separate  department 
theories  which  has  not,  so  far  as  the  present 
writer  knows,  been  suggested  elsewhere. 

•III.  Theory  that  common  employment  depend* 
on  identity  of  departments  of  work  or  oon- 
aociation  of  duties. 

a.  Identity  of  department,  as  a  test,  generally. 

The  passage  quoted  in  II.  c,  supra,  from  the 
opinion  in  Farwell  v.  Boston  &  W.  R.  Corp. 
(1842)  4  Met.  49,  38  Am.  Dec.  339.  shows  that 
the  signllicance  of  an  identity  or  difference  of 
the  departments  of  duty  to  which  the  negligent 
and  injured  senrants  belonged  has,  from  the 
Tery  earliest  period  in  the  evolution  of  this 
branch  of  law,  been  a  subject  of  discussion, 
and  the  phrase  "departmental  doctrine,"  or 
some  similar  combination  of  words,  is  now  not 
as  frequently  inet  with  in  reports  and  treatises. 

In  Clarke  v.  Pennslvanla  Co.  (1892)  132  Ind. 
199.  17  L.  R.  A.  811,  31  N.  E.  808,  the  court 
speaks  of  the  "departmental  doctrine.'* 

The  title  of  chapter  V.  of  Mr.  McKlnney's 
work  on  Fellow  Servants  is  "The  Different  De- 
.partment  Limitations.*' 

The   "separate  department"   doctrine   is   re- 
-f erred  to  in  Norfolk  &  W.  R.  Co.  v.  Nuckola 
(1895)  91  Va.  195,  21  S.  E.  342. 

The  choice  of  this  terminology,  however,  and 
the  prominence  given  to  the  conception  which 
it  represents,  are  rather  unfortunate.  The  con- 
flict between  the  cases  reviewed  in  the  preceding 
subdivisions  and  those  which  now  demand  our 
notice  Is  a  clear  proof,  if  any  were  needed,  of 
the  inherent  impossibility  of  fixing,  upon 
grounds  that  will  be  deemed  generally  satisfac- 
tory, the  meaning  which,  for  Juristic  purposes, 
should  be  attached  to  the  word  "department." 
While  it  is  agreed  on  ail  hands  that,  under 
some  circumstances,  a  difference  of  department 
Is  a  ground  for  allowing  recovery,  there  is  a 
radical  and  irreconcilable  dlyergence  of  opin- 
ions as  to  what  the  circumstances  are  which 
will,  in  this  point  of  view,  exclude  the  defense 
of  common  employment.  Neither  doctrinal 
precision  nor  doctrinal  harmony  Is  feasible, 
when  the  same  word  may  be,  and  is,  used  to  de- 
scribe predicaments  which  are  in  some  essential 
respects  quite  distinct.  But  the  drawbacks  of 
this  terminology  do  not  end  here.  Even  if  ex- 
actness in  the  definition  of  the  word  "depart- 
ment" were  attainable, — and,  so  far  as  can  be 
seen,  it  is  not  attainable, — there  would  still  re- 
main the  objection  that,  as  is  now  declared  In 
the  states  which  have  most  thoroughly  worked 
out  the  "departmental  doctrine"  (see  the  cases 
cited  In  III.  e,  infra),  neither  a  difference  nor 
an  identity  of  department  is  necessarily  decl- 
^sive  of  the  injured  servant's  ability  or  Inability 
to  recover;  and,  in  fact,  if  it  is  admitted  that 
the  ultimate  issue  is  whether  the  negligent  and 
injured  servants  were  or  were  not  consociated 
in  the  sense  already  explained,  this  theory  as  to 
the  nonconciusive  effect  of  proof  that  they  were 
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in  different  or  the  same  departments  is,  from  a 
logical  standpoint,  the  only  possible  one.  Only 
confusion  can  result  from  the  use  of  language 
which,  so  far  from  indicating  the  elements  on 
which  the  solution  of  the  problems  In  this  clasa 
of  cases  actually  depends,  is  misleadiBg  to  the 
extent  of  suggesting  that  difference  or  identity 
of  department.  Instead  of  being  merely  proba- 
tlTe  facts  raising  at  the  most  a  presumption 
for  or  against  the  servant,  may  be  finally  de- 
terminative of  the  ezlstenee  or  absence  of  a 
common  employment. 

The  terminology  criticised  is  doubtless  eon- 
Ten  lent,  as  a  means  of  roughly  labeling  the  na- 
ture of  the  controversy  between  two  schooii  of 
opinion.  But  this  Is  scarcely  an  adequate 
Justification,  for  its  retention  In  discussions 
which  purport  to  go  below  the  surface  of  ibe 
subject.  In  the  ensuing  discussion,  therefore, 
the  cases  will  be  reviewed  under  a  classification 
which  will  take  due  account  of  the  merely  evi- 
dential character  of  the  facts  of  identity  or 
difference  of  department. 

As  will  be  seen  from  the  illustrative  caies 
tabulated  in  III.  i,  infra,  the  so-called  "de- 
partmental doctrine"  has  obtained  a  foothold 
in  comparatively  few  Jurisdictions.  The  deci- 
sions which  actually  turn  upon  it  seem  to  be 
confined  to  Illinois,  Missouri,  Nebraska,  Indiana, 
Louisiana,  Virginia,  Washington,  West  Vlrginl«^ 
Kentucky,  Utah,  Arizona,  and  such  Federal 
courts  as  have  avowedly  followed  the  local  rule. 

There  Is  some  wavering  apparent  In  the  vlewi 
of  the  courts,  as  disclosed  by  the  rulings  prior 
to  Chicago  &  N.  W.  B.  Co.  v.  Moranda  (1879) 
93  111.  302,  34  Am.  Rep.  168.  In  that  decision 
the  earlier  cases  were  extensively  reviewed  and 
collated,  and  the  opinion  is  now  regarded  as  the 
fountain  of  law  upon  this  subject  In  the  state 
where  it  was  delivered,  as  well  as  in  the  others 
which  have  adopted  the  same  doctrine.  It  over- 
ruled some  in  which  the  view  was  adopted  that 
the  fact  of  one  servant's  being  necessarily  ex- 
posed, by  reason  of  the  nature  of  his  duties,  to 
the  risk  of  injury  through  the  carelessness  of 
another  Justified  the  Inference  of  coservice. 
Chicago  &  A.  R.  Co.  v.  Murphy  (1870)  53  III- 
336,  5  Am.  Rep.  48 ;  Valtes  v.  Ohio  &  M.  R.  Co. 
(1877)   85  111.  500. 

In  Corbett  v.   St.  Louis,  I.  M.  &  B.  R.  Co 
(1887)  26  Mo.  App.  621,  it  was  held,  rejecting 
the  department  rule,  that  a  track  repairer  and 
trainmen  were  fellow  servants. 

Under  that  rule,  these  servants  are  certainly 
not,  as  matter  of  law,  in  a  common  employ- 
ment.    See  III.  1,  1,  j,  infra. 

An  Instance  of  such  a  decision  Is  Pike  v.  Ch\- 
cago  &  A.  R.  Co.  (1890)  41  Fed.  Rep.  95.  de- 
cided in  a  Missouri  district.  Other  cases  In 
which  the  influence  of  the  theory  is  also  ap^r- 
ent  to  some  extent  are  those  cited  in  11.  e, 
supra. 

In  some  of  these  its  application  Is  restricted 
by  doctrines  having  a  local  force. 

One  of  the  special  factors  to  be  taken  into 
account  in  noting  the  results  of  the  decisions  in 
Kentucky  is  the  provision  in  Gen.  Stat.  cbap. 
57,  S  3,  that  "punitive  damages  may  be  recov- 
ered by  the  widow,  heir,  or  personal  representa- 
tive of  any  person  or  persons  killed  by  the  wil- 
ful neglect  of  another  person,  company,  or  cg^ 
poratlon  or  their  agents."  Another  is  the  ex- 
treme doctrine  which  the  court  has  adopted 
respecting  the  effect  of  any  inequality  of  rank 
in  excluding  the  defense  of  coservice.  AnoTber 
is  the  distinction  drawn  between  gross  or  v%V.tx\\ 
neglect  and  ordinary  neglect,  so  that  a  derelic- 
tion of  the  former  kind  by  a  fellow  servant  w!M 
sometimes  render  a  master  responsible  where, 
if  it  had  been  of  the  latter  kind,  he  might  nic- 
cessfully  have  pleaded  common  employment. 
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As  regards  the  itatote  it  has  been  conatrued 
•u  but  enlarging  the  common-law  rale,  or  pro- 
Tiding  a  remedy  unknown  to  the  common  law ; 
while,  **at  the  same  time,  the  doctrine  of  the 
text-books  as  to  the  liability  of  the*  employer 
for  the  acta  of  those  in  his  employment,  except 
M  to  the  degrees  of  negligence,  mast  prevail." 
Casey  y.  Loaisville  &  N.  B.  Co.  (1886)  84  Ky. 
79.  The  doctrine  of  common  employment  under 
this  statute  is  not  altered  by  the  Kentucky 
Constitution  of  1891,  |  241,  providing  general- 
ly that  "whenever  the  death  of  a  person  shall 
result  from  an  injary  inflicted  by  negligence  or 
wrongful  act,  then.  In  every  such  case,  damages 
may  be  recovered  for  such  death  from  the  cor- 
porations and  persons  so  causing  the  same." 
Edmonson  v.  Kentucky  C.  R.  Co.  (1899)  20  Ky. 
L.  Rep.  1296,  49  8.  W.  200. 

That  there  was  no  such  alteration  was  as- 
sumed in  Vols  V.  Chesapeake  &  O.  R.  Co.  (1893) 
^5  Ky.  188,  24  8.  W.  119,  thou^  the  point  was 
not  directly  raised. 

The  net  results,  therefore,  so  far  as  regards 
th?  subject  now  under  discussion,  are  these : 

U)  Where  the  negligent  and  injured  servants 
are  in  difTerent  departments,  the  master  is  re- 
sponsible for  the  act  of  the  former.  Here  the 
difference  of  department  is  sufficient  of  itself 
to  exclude  the  defense  of  common  employment, 
tnd  neither  the  degree  of  negligence  nor  the 
soperiorlty  d  rank  enters,  as  a  material  factor, 
into  the  case.  Louisville  &  N.  R.  Co.  v.  Fil- 
bem  (1869)  6  Bush,  574,  99  Am.  Dec.  690 
(engineer  killed  by  negligence  of  section  fore- 
man). In  one  case  liability  was  Imposed  for  the 
reason  that  the  servants  were  "in  different 
spheres,  and  neither  could,  nor  was  cequlred  to, 
know  whether  the  other  was  properly  dodng 
his  duty.'*  Illinois  C.  R.  Co.  v.  Hilllard  (1896) 
^  Ky.  694,  87  8.  W.  75. 

(2)  Even  though  the  negligence  of  the  delin- 
quent servant  may  have  been  gross,  the  action 
is  barred  by  the  defense  of  common  employ- 
ment, where  he  is  In  the  same  department,  or 
the  same  **field  of  labor,"  as  the  injured  serv- 
ant, and  not  of  a  higher  grade  than  the  latter. 
The  result,  for  the  purposes  of  this  rule.  Is  of 
coarse  the  same  whether  the  servants  are  on  an 
eqnarity  or  not.  Fort  Hill  Stone  Co.  v.  Orm  (1886) 
84  Ky.  188  (workman  at  foot  of  incline  in  quar- 
ry killed  by  wilful  neglect  of  workman  at  the 
top  in  allowing  loaded  car  to  run  down)  ;  Casey 
T.  Louisville  &  N.  R.  Co.  (1886)  84  Ky.  79 
(here  the  negligent  servant  and  the  plaintiff's 
intestate  were  laborers  at  work  on  a  railway 
transporting  earth  on  a  small  truck  to  the  cars, 
and  by  turns  acting  as  brakeman;  and  the 
^ath  was  caused  by  the  wilful  neglect  of  the 
former  while  he  was  handling  the  brakes)  ; 
Vols  V.  Crhesapeake  k  O.  R.  Co.  (1893)  95  Ky. 
188,  24  8.  W.  119  (member  of  gang  of  pile  driv- 
ers. Injured  by  gross  neglect  of  a  fellow  work- 
man) ;  or  whether  the  injured  servant  was  the 
higher  In  rank.  Edmonson  v.  Kentucky  C.  R. 
€o.  tl899)  20  Ky.  L.  Rep.  1296,  49  8.  W.  200, 
Reversing  on  rehearing  (1898)  46  8.  W.  679; 
former  appeal  (1894)  16  Ky.  L.  Rep.  459,  28  8. 
W.  789  (conductor  held  not  to  be  entitled  to  re- 
cover for  negligence  of  engineer). 

When  a  number  of  persons  contract  to  per- 
form service  for  another,  the  employees  not  be- 
ing superior  or  subordinate  the  one  to  the  other 
Id  its  performance,  and  one  receives  an  Injury 
by  the  neglect  of  the  other  In  the  discharge  of 
bis  duty,  they  are  regarded  as  substantially  the 
agents  of  each  other,  and  no  recovery  can  be 
i^ad  against  the  employer.  Louisville,  C.  &  L. 
R.  Co.  V.  Cavens  (1873)  9  Bush.  565. 

The  doctrine  that,  where  two  servants  are  In 
the  same  field  of  labor,  and  the  same  grade  of 
employment,  neither  can  recover  from  the  maa- ' 
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ter  for  an  Injury  caused  "by  the  neglect  of  his 
fellow  servant,  applies  as  well  to  an  action  un- 
der the  statute  for  wilful  neglect  as  to  a  com- 
mon-law action  for  neglect.  Edmonson  v.  Ken- 
tacky  C.  R.  Go.  (1899)  20  Ky.  L.  Rep.  1296,  49 
8.  W.  200. 

(3)  A  master  la  liable  for  Injuries  caused  by 
the  gross  or  wilful  negligence,  bat  not  by  the 
ordinary  negligence,  of  a  superior  coemployee 
ot  the  injured  servant  in  the  same  department. 
Louisville  &  N.  R.  Co.  v.  Collins  (1865)  2  Duv. 
114,  8T  Am.  Dec  486  (laborer  usually  employed 
in  loading  cars  injured  by  gross  negligence  of 
engineer  while  he  was  assisting  the  latter  to 
right  an  overturned  locomotive)  ;  Louisville  & 
N.  R.  Co.  V.  Robinson  (1868)  4  Bush,  507 
(brakeman  on  freight  train  run  over  in  a  yard 
through  the  gross  negligence  of  a  switchman 
and  the  engineer  of  a  passenger  train)  ;  Louis- 
ville, C.  &  L.  B.  Co.  V.  Cavens  (1873)  9  Bush, 
559  (engineer  of  wild  train  killed  by  gross  neg- 
ligence of  conductor  of  regular  freight  train)  ; 
Louisville  &  N.  R.  Co.  v.  Brooks  (1885)  83  Ky. 
129  (brakeman  killed  by  wilful  negligence  of 
engineer)  ;  Louisville  &  N.  R.  Co.  v.  Moore 
(1886)  88  Ky.  676  (brakeman  injured  by  wilful 
neglect  of  conductor)  ;  Loaisville  k  N.  R.  Co. 
V.  8heet8  (1890)  11  Ky.  L.  Rep.  781,  13  8.  W. 
248  (yard-switchman  held  not  to  be  a  fellow 
servant  of  an  engineer  of  an  ordinary  train)  ; 
Louisville  &  N.  R.  Co.  v.  Rains  (1893)  15  Ky. 
L.  Rep.  423,  23  8.  W.  505  (engineer  of  a  train 
following  another  injured  by  the  gross  negli- 
gence of  conductor  of  the  latter  in  falling  to  set 
proper  danger  signals)  ;  Chesapeake,  O.  &  8.  W. 
R.  Co.  V.  Hosklns  (1897)  19  Ky.  L.  Rep.  1359, 

43  8.  W.  484  (similar  facts)  ;  Louisville  &  N. 
R.  Co.  V.  8ander8  (1898)  19  Ky.  L.  Rep.  1941, 

44  S.  W.  644  (laborer  on  trestle  killed  by  gross 
negligence  of  his  foreman  or  some  other  supe- 
rior coemployee)  ;  Louisville  &  N.  R.  Co.  v. 
i^dams  (1899)  21  Ky.  L.  Rep.  498,  51  8.  W. 
577  (plaintiff  allowed  to  recover  for  the  death 
of  his  Intestate,  a  brakeman,  caused  by  the 
gross  negligence  of  the  engineer). 

The  test  of  common  employment,  when 
viewed  under  the  particular  aspect.  Is  that  the 
Injured  servant  shall  be  "In  a  condition,  by 
reason  of  his  equality  with  him  as  an  employee, 
to  watch  over  and  provide  against  his  negli- 
gence." Edmonson  v.  Kentucky  C.  R.  Co. 
(1899)  20  Ky.  L.  Rep.  1296,  49  8.  W.  200. 

In  this  connection  it  seems  to  be  a  conclusive 
presumption  that  the  subordinate  is  not  in  a 
common  employment  with  his  superior,  for  the 
reason  that  his  subordinate  position  Implies  that 
he  "had  no  opportunity  to  exercise  a  watchful 
care  over  the  superior,  that  he  had  no  knowl- 
edge or  means  of  knowledge  of  such  superior's 
qualifications,  nor  any  authority  to  resist  him 
or  control  his  actions.  Louisville  &  N.  R.  Co. 
V.  Collins  (1865)  2  Duv.  114,  87  Am.  Dec.  486; 
Louisville,  C.  &  L.  R.  Co.  v.  Cavens  (1873)  9 
Bush,  559. 

In  some  of  the  above-cited  cases,  it  will  be 
observed,  the  servants  were  upon  different 
trains,  and,  as  the  master's  liability  Is  predi- 
cated solely  upon  the  degree  of  negligence  and 
the  superiority  of  rank.  It  follows  that  such 
scrvsnts  are  assumed  to  be  In  the  same  depart- 
ment. 

It  is  also  noteworthy  that,  according  to  the 
Kentucky  doctrine,  a  superiority  of  grade  nega- 
tiving coservlce  Is  predicated  In  many  Instances 
where,  under  the  theory  of  most  courts,  the  de- 
fense of  common  employment  would  not  be  ex- 
cluded on  this  ground. 

In  Tennessee  Its  application  of  the  doctrine 
Is  restricted  to  railway  companies  (Coal  Creek 
MIn.  Co.  V.  Davis  (1891)  90  Tenn.  711,  18  8.  W. 
387),  a  distinction  which,  in  view  of  the  great 
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diversity  of  work  which  results  from  the  enor- 
mous extent  of  many  mining  and  manufacturing 
concerus  at  the  present  day,  seems  quite  Im- 
possible to  sustain  un  rational  grounds. 

In  other  states  it  has  been  explicitly  or  Tir- 
tually  abandoned  in  the  more  recent  decisions. 

(leorgia :  The  language  used  in  the  early 
case  in  which  the  doctrine  was  first  propounded 
(Cooper  V.  Mull  ins  (1800)  30  Ga.  146,  76  Am. 
Dec.  68.S),  was  thought  by  the  same  court  In 
Ellicgton  V.  Beaver  Dam  Lumber  Co.  (1893)  03 
Ga.  53,  19  S.  E.  21,  to  be  too  broad.  There  is 
a  decided  tendency  manifested  in  the  latter  case 
to  approximate  to  the  doctrine  received  by  the 
majority  of  the  courts ;  and  the  actual  decision, 
that  a  track  repairer  while  being  transported 
to  and  from  his  work  Is  a  fellow  servant  of  the 
driver  of  the  engine, — cannot,  it  would  seem,  be 
reconciled  with  the  Illinois  doctrine.  See  III.  i, 
infra, 

Indiana :  Madison  &  I.  R.  Co.  y.  Bacon 
(1855)  6  Tnd.  205,  seems  to  be  no  longer  law. 
See  Gormley  v.  Ohio  &  M.  U.  Co.  (1880)  72  Ind. 
31,  where  the  conflict  in  the  earlier  rulings  is 
discussed. 

Virginia :  In  this  state  the  doctrine  was  at 
one  period  accepted.  Torian  v.  Richmond  ft  A. 
R.  Co.  (1887)  84  Va.  192,  4  S.  E.  339 ;  Moon  v. 
Ri<jhmon4  ft  A.  R.  Co.  (1884)  78  Va.  745,  49 
Am.  Rep.  401, — both  holding  that  a  track-re- 
pairer is  not  a  fellow  servant  of  a  brukeman  ; 
Richmond  &  I).  K.  Co.  v.  Konn^nt  (1887)  84 
Va.  167,  4  S.  E.  211  ("overhauler  of  cars"  is  not 
a  fellow  servant  of  a  conductor  and  engineer 
of  a  moving  train,  by  whose  negligence  he  was 
injured).  But  in  Norfolk  &  W.  R.  Co.  v.  Don- 
nelly (1892)  88  Va.  853,  14  S.  E.  692,  a  decided 
disposition  was  shown  to  revert  to  the  doctrine 
received  by  the  majority  of  the  courts,  and  the 
reversion  seems  to  be  completed  in  Norfolk  ft 
W.  U.  Co.  V.  Nuckols  (1895)  91  Va.  195,  21  S. 
E.  342,  which  virtually  overrules  the  earlier 
decisions,  so  far  as  they  rest  upon  the  theory 
of  consociated  duties,  though,  upon  the  facts, 
they  are  perhaps  sustainable  as  applications  of 
the  rule  that  a  master  Is  liable  where  his  own 
negligence  concurs  with  that  of  a  fellow  serv- 
ant. The  latest  case  bearing  upon  the  question 
is  Eckles  v.  Norfolk  &  W.  R.  Co.  (1896)  96  Va. 
69,  25  S.  E.  545,  but  it  simply  decides  that  a 
freight  conductor  cannot  recover  for  Injuries 
due  to  the  acts  of  the  engineer  or  fireman — a 
conclusion  which  would  clearly  follow  under 
either  theory  of  common  employment.  In  this 
state,  therefore,  It  would -seem  that  difference 
of  department  is  now  material  only  In  so  far 
as  It  tends  to  negative  contemplation  of  the  risk. 
Sec  Norfolk  &  W.  R.  Co.  v.  Nuckols  (1895)  91 
Va.  1J>5.  21  S.  E.  342. 

Utah  :  Here  the  cases  cited  in  III.  I,  infra. 
do  not  seem  to  have  been  formally  overruled, 
but  they  are  certainly  irreconcilable  with  the 
recent  decision  In  StephanI  v.  Southern  P.  Co. 
(1899)  11)  Utah,  196.  57  Pac.  34,  which  dis- 
tinctly embodies  the  theory  that  the  servant's 
contemplation  of  the  risk  is  the  sole  test  of  com- 
mon employment. 

Most  of  the  courts  which  apply  the  so-called 
"departmental  doctrine"  refer  It  to  the  concep- 
tions explained  In  the  next  section.  But  in 
some  of  the  cases  there  is  no  formal  adoption 
of  the  theory  of  consociation,  and  It  would 
seem  that.  In  at  least  a  portion  of  these,  the 
decision  is  independent  of  that  theory,  and 
based  upon  the  simple  notion  that  the  duties 
of  the  servants  were  so  related  In  respect  to 
closeness  or  remoteness  that  It  was  or  was  not 
proper  to  impute  to  each  of  them  an  acceptance 
of  the  risks  arising  from  the  other's  negligence. 
Since,  however,  the  inferences  drawn  from  like 
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groups  <yf  facts  are  practically  identical  which- 
ever of  these  forms  of  the  "departmental  doc- 
trine" may  be  applied  to  the  solution  of  the 
case,  it  is  not  deemed  worth  while  to  attempt 
any  discrimination  between  the  two  classes  of 
decisions.  Indeed  the  line  of  demarcation  be- 
tween them  is  80  obscure  that  the  task  of  segre- 
gation would  be  extremely  difficult,  if  not  Im- 
possible. 

b.  Consociation  of  duties,  as  a  test  of  common 

etn-ployment. 

In  II.  supra,  are  set  forth  the  results 
of  construing,  from  one  standpoint,  the  general 
proposition — as  to  which  there  Is  no  disagree- 
ment among  the  authorities — that,  as  all  serv- 
ants of  the  same  master  %re  prima  facie  In  a 
common  employment,  a  servant  who  Is  Injured 
by  one  of  his  coemployees  Is  necessarily  de- 
barred from  recovery  against  the  master,  un- 
less .this  presumption  Is  overcome  by  evidence 
showing  that  the  relation  between  the  duties  of 
the  Injured  and  the  delinquent  servants  was 
such  as  to  render  it  improper  to  infer  an  implied 
stipulation  on  the  part  of  the  former  to  accept 
the  risks  of  Injury  from  the  acts  of  the  latter. 
According  to  the  cases  ther^  cited  the  propriety 
or  impropriety  of  such  an  inference  is  deter- 
mined solely  by  Inquiring  whether,  under  the 
circumstances,  the  carelessness  of  a  servant 
whose  regular  functions  were  those  discharged 
by  the  delinquent  was  so  likely  to  be  harmful 
to  the  plaintiff  that  the  latter  must  have  un- 
derstood that  the  peril  to  which  he  might  at  any 
moment  be  exposed  by  such  carelessness  was  a 
natural  and  normal  Incident  of  bis  employment. 

Under  this  theory,  it  will  be  observed,  the 
fact  that  there  was  a  certain  intimate  consocia- 
tion of  duties  may  be  important,  not  as  a  start- 
ing point  for  an  inquiry  on  the  same  lines  a» 
that  in  the  cases  to  be  presently  discussed,  but 
as  indicating  that  the  negligent  servant  was 
one  of  those  whose  uegllgence  was  likely  to  be 
injurious  to  the  plaintlfT.  Such  consociatloa  is 
sometimes  noted  by  courts  which  have  rejected 
the  "departmental  doctrine."  St.  Louis  S.  W. 
R.  Co.  V.  Henson  (1895)  61  A^k.  302,  32  S.  W. 
1079.  The  negative  aspect  of  this  conception 
is  observable  In  such  cases  as  Northern  P.  B. 
Co.  v.  Hambly  (1894)  154  U.  S.  349,  38  L.  ed. 
1009,  14  Sup.  Ct.  Rep.  983,  where  the  depart- 
ments of  the  two  servants  were  said  to  be  so 
far  apart  that  the  risk  of  injury  from  each  oth- 
er's negligence  was  not  contemplated.  It  will 
become  obvious,  moreover.  If  we  compare  the 
specific  rulings  referred,  to  in  the  following  sec- 
tions with  those  already  reviewed,  that  in 
many  Instances  the  plaintiff's  inability  to  re- 
cover is  equally  unquestionable,  whether  his  re- 
lation to  the  delinquent  servant  Is  determined 
by  the  test  of  consociation,  as  explained  below, 
or  by  the  test  of  contemplation  of  the  risk. 
The  terms  by  which  the  position  of  servants  In 
a  common  employment  Is  described  in  the  opin- 
ions of  courts  which  apply  the  doctrine  of  con- 
sociated duties  are,  in  fact,  often  so  general  as 
to  give  no  intimation  of  the  characteristic  and 
distinctive  conceptions  underlying  that  doc- 
trine. Compare,  for  example,  the  following 
phrases  with  those  quoted  in  I.  c,  supra,  "direct- 
ly co-operating  with  each  other  in  the  same  line 
of  employment," — Chicago  ft  A.  R.  Co.  v. 
O'Brien  (1895)  155  111.  630,  40  N.  E.  1023 ;  di- 
rectly co-operating  In  the  particular  business, 
—Chicago  &  A.  R.  Co.  v.  Hoyt  (1887)  122  III. 
369,  12  N.  E.  225 ;  in  the  same  line  of  employ- 
ment,— Chicago,  B.  ft  Q.  R.  Co.  ▼.  Young 
(1887)  26  111.  App.  115;  "in  the  same  line  of 
employment,  and  directly  co-operating  In  the 
particular  business  then  In  hand," — Illinois  C. 
R.  Co.  V.  Swisher  (1897)  74  III.  App.  164.  Com- 
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litre  North  Chicago  Street  R.  Co.  t.  Conway 
(1808)  76  111.  App.  C21,  where  a  servant  Is  said 
to  be  a  fellow  servant  of  other  employees  whose 
labors  "directly  co-operate"  with  his  own  in 
the  particular  work  In  which  they  are  engaged. 
"Co-operation"  In  the  "particular  business  in 
hand"  was  also  deemed  to  let  in  the  defense 
in  Card  v.  Eddy  (1894)  129  Mo.  510,  36  L.  U. 
A.  806,  28  S.  W.  979. 

Of  the  fact  that  the  two  doctrines  cover  this 
common  ground  an  illegitimate  dialectic  use 
seems  to  have  been  made,  where  the  court,  in 
what  is  believed  to  be  the  earliest  reported  case 
in  which  the  doctrine  of  consoclated  duties  was 
adopted,  lays  stress  upon  the  fact  that  in 
Priestley  v.  Fowler  (1837)  3  Mees.  &  W.  1,  1 
Murph.  &  H.  305,  1  Jur.  987,  the  plaintifT  and 
his  coservant,  the  conductor  of  the  van,  were 
intimately  associated  In  the  business  intrusted 
to  them  by  tlie  common  employer."  Gillen- 
water  v.  Madison  &  T.  R.  Co.  (1854)  5  Ind.  339, 
61  Am.  Dec.  101. 

The  ration€Ue  of  the  case  cited  wns  wholly 
different  from  what  this  comment  seems  to 
lntimat«.  It  may  be  noted,  moreover,  that  the 
influence  of  the  doctrine  of  consoclated  duties 
upon  judicial  language  and  reasoning  is  some- 
times traceable  even  in  the  opinions  of  courts 
in  which  it  has  not  been  formally  adopted  or 
even  deflnitively  rejected. 

In  Mississippi,  where  the  department  doctrine 
does  not  prevail  (McMaster  v.  Illinois  C.  R.  Co. 
(1887)  65  Miss.  264,  4  So.  59).  the  court  once 
remarlced  that  the  safety  of  employees  is  more 
effectually  secured  by  making  it  the  interest 
tnd  the  duty  of  each  one  to  observe  the  conduct 
of  the  others,  so  as  to  be  associated  as  far  as 
practicable  with  the  prudent  and  the  cautious. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  tiughes 
(1873)  49  Miss.  258. 

But  when  a  court  speaks  of  servants  in  sepa- 
rate departments  not  having  "contracted  to  be 
associated  with  each  other  by  reason  of  their 
employment,"  it  is  apparently  meant  that  one 
did  not  contemplate  the  risk  of  the  other's  neg- 
ligence. Nashville  &  C.  R.  Co.  v.  Carroll  (1871) 
6  Heisk.  347. 

But  by  the  courts  with  whose  decisions  we  are 
now  concerned  this  comprehension  by  the  plain- 
tiff of  the  likelihood  of  injury  is  not  regarded 
as  being  of  itself  suttlcient  to  preclude  him  from 
maintaining  the  action.  The  dialectic  starting- 
point  of  the  so-called  "departmental  doctrine," 
as  explained  in  what  may  be  considered  the 
leading  case  on  the  subject,  is  that,  as  the  prin- 
ciple of  respondeat  superior  "is  founded  on  the 
expediency  of  throwing  the  risk  upon  those  who 
can  best  guard  against  it"  (Shaw,  Ch.  J.,  in  Far- 
well  T.  Boston  &  W.  R.  Corp.  (1842)  4  Met.  49, 
38  Am.  Dec.  339),  the  question  how  far  that 
principle  should  be  qualilled  in  the  case  of  in- 
juries caused  by  the  negligence  of  fellow  serv- 
ants "must  turn  upon  the  proper  consideration. 
In  each  class  of  cases,  of  what  ruling  will  in 
fact  throw  the  risk  upon  those  who  can  best 
guard  against  it, — of  what  is  demanded  to  pro- 
mote in  the  highest  degree  the  well-being  of 
sodety." 

In  Chicago  &  N.  W.  R.  Co.  v.  Moranda  (1879) 
1)3  III.  302,  the  court  said :  "The  best  interests 
of  society  demand  that  all  business  should  at 
all  times  be  so  conducted  that  the  least  possible 
harm  shall  be  caused  thereby ;  that  all  servants, 
and  especially  all  servants  controlling  danger- 
ous Instrumentalities,  shall  constantly  use  due 
care.  The  position  that  the  well-being  of  soci- 
ety In  early  days  demanded  in  such  cases  the 
rule  respondeat  superior  was  sustained  upon 
the  view  then  taken  of  the  usual  subordination 
of  servants  to  the  will  of  the  master,  and  the 
usual  devotion  of  the  servant  to  the  interests 
ML.  R.  A. 


of  the  master.  It  seems  to  have  been  wisely 
thought  that  it  would  induce  greater  caution 
in  servants  to  avoid  injury  to  others,  If  serv- 
ants knew  that  the  master  must  answer  for  such 
Injury,  and,  also,  that  the  responsibility  of  the 
master  in  such  case  would  usually  Incite  him 
to  greater  vigilance  in  promoting  the  desired 
constant  caution  in  his  servants.  Where  serv- 
ants are  habitually  consoclated  in  their  daily 
duties  (as  most  servants  were  at  an  earlier  day 
in  England),  they  may  well  be  supposed  to  have 
an  influence  over  each  other,  and  a  power  to 
promote  in  each  other  caution,  by  their  counsel, 
exhoi^ation  and  example,  at  least  equal  to  that 
of  the  master,  and  perhaps  greater.  In  such 
case  the  well-being  of  society  does  not  seem 
to  demand  that  the  master  should  be  made  to 
answer,  in  cases  where  he  had  done  all  that  he 
ought  to  do,  and  the  injury  was  to  one  such 
servant  and  from  the  negligence  of  another. 
The  vigilance  of  such  servants  in  such  case  may 
well  be  supposed  to  have  a  greater  stimulant  to 
constant  exercise  if  each  one  knows  that  neither 
he  nor  his  comrades  can  have  any  redress  for 
injury  to  one  by  the  negligence  of  the  other. 
But  where  servants  of  a  common  master  are 
not  consoclated  in  the  discharge  of  their  duties, 
— where  their  employment  does  not  require  co- 
operation, and  does  not  bring  them  together,  or 
into  such  relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of  proper 
caution, — in  such  case,  the  reason  of  the  rule 
holding  the  master  responsible  for  damage  re- 
suiting  from  the  negligence  of  one  of  his  serv- 
ants seems  reasonably  to  apply  with  as  great 
force  as  if  a  stranger  were  the  party  injured. 
The  Influence  of  one  servant  upon  another  In  the 
encouragement  of  caution  cannot  be  relied  upon 
in  such  case,  for  that  can  only  operate  where 
they  are  co-operating  or  are  brought  together 
by  their  usual  duties,  or  where  there  Is  habit- 
ual consociation.  Then,  indeed,  in  cases  where 
they  cannot'  be  supposed  to  have  in  their  pow- 
er in  any  Way  to  promote  caution  in  each  other, 
the  well-being  of  society,  if  it  is  to  have  any 
such  security,  must  depend  entirely  upon  the 
\igilance  of  the  master  in  promotinjg  constant 
caution  in  each  of  his  servants,  and  upon  the 
desire  of  servants  to  protect  the  master  from 
liability.  Hence,  the  master  must  in  such  case 
be  held  responsible  for  the  neglect  of  his  serv- 
ant. .  .  .  The  line  of  argument,  briefly 
stated,  is  this:  The  ancient  common-law  rule 
which  holds  a  master  (even  in  cases  where  he  is 
guilty  of  no  fault)  responsible  for  the  neglect 
of  his  servant,  where  a  third  person  suffers 
damage  from  the  negligence  of  such  servant, 
rests  entirely  upon  considerations  of  its  practi- 
cal effect  upon  society, — upon  considerations  of 
policy ;  and  these  considerations  of  policy  rest 
upon  the  idea  that  the  subordination  of  the 
servant  to  the  will  of  the  master,  and  his  devo- 
tion to  the  interests  of  the  master,  give  him, 
under  that  rule,  Incentives  to  caution  he  would 
not  otherwise  have,  and  upon  the  idea  that  the 
rule  will  incite  the  master  to  greater  vigilance 
in  the  selection  of  prudent  servants,  and  to 
greater  zeal  in  the  exercise  of  his  Influence  over 
his  servant  to  secure  the  exercise  of  care  In  ail 
cases.  When  the  reason  of  the  rule  ceases,  the 
application  of  the  rule  ought  also  to  cease ;  and 
especially  is  this  true  of  a  rule  which  rests, 
not  upon  Its  own  justice,  but  solely  upon  con- 
siderations of  policy.  Where  servants  of  the 
same  master  are  directly  co-operating  with  each 
other  in  a  particular  business  at  the  time  of 
the  injury,  or  are,  by  their  usual  duties,  brought 
into  habitual  consociation,  it  may  well  be  sup- 
I  posed  that  they  have  the  power  of  Influencing 
.  each  other  to  the  exercise  of  constant  caution 
'  in  the  master's  work  (by  their  example,  advice, 


446 


New  jEiiSEY  Court  of  £rrob8  and  Appeals. 


JUKEr 


and  encouragement,  and  by  reporting  delinquen- 
cies to  the  master),  in  as  great,  and  in  most 
cases  in  a  greater,  degree  than  the  master.  If, 
then,  each  such  servant  knows  that  neither  he 
nor  his  fellow  servant,  if  injured  by  the  other's 
negligence,  can  have  redress  against  the  master, 
be  has  such  incentive  to  constant  care,  and  such 
incentive  to  the  exercise  of  his  influence  upon 
his  fellow  to  incite  him  to  constant  care,  that 
the  weil-belng  of  society  in  such  case  does  not 
demand  that  the  master  be  made  to  answer. 
The  same  considerations  otf  policy  which,  to 
avoid  injuries  to  third  persons,  usually  demand 
that  the  master  be  held  responsible,  seem  plain- 
ly not  to  demand  it  In  the  case  of  such  coserv- 
ants.  But  though  seiTants  are  employed  by  the 
same  master,  and  are  engaged  in  doing  xmrts  of 
some  great  work  carried  on  by  the  master,  still, 
unless  either  their  duties  are  such  that  they 
usually  bring  about  personal  association  be- 
tween such  servants,  or  unless  they  are  actually 
co-operating  at  the  time  of  the  injury  in  the 
business  in  hand,  or  in  the  same  line  of  employ- 
ment, they  have  generally  no  power  to  Incite 
each  other  to  caution  by  counsel,  exhortation, 
or  example,  or  by  reporting  delinquencies  to  the 
master;  and  the  well-being  of  society  in  such 
case  must  depend  upon  the  devotion  of  the 
servant  to  the  interests  of  the  master,  and  the 
zeal  of  the  master  to  promote  a  constant  exer- 
cise of  due  care  by  his  servant ;  and  to  bring 
these  instrumentalities  into  action  it  becomes 
necessary  (as  In  the  case  of  an  injury  to.  a 
stranger)  to  adhere  to  the  general  rule  that 
the  master  must  answer  for  the  neglect  of  his 
servant,  and  this,  as  already  suggested,  because 
the  facts  are  such  that  society  cannot,  in  such 
case,  avail  itself  of  the  mutual  power  and  in- 
fluence of  one  servant  upon  another  for  want  of 
the  necessary  opportunity  for  its  exercise,  and 
hence  must  depend  for  inducements  to  caution 
which  are  supposed  to  follow  the  general  rule 
oif  the  master's  liability." 

Under  such  a  theory  the  servant's  capacity 
for  self -protection  necessarily  becomes  the  ulti- 
mate controlling  consideration  upon  which  the 
servant's  right  to  recover  depends,  and  the  ex- 
istence of  common  employment  resolves  itself 
into  the  inquiry  whether  there  was  such  a  re- 
lation between  the  duties  of  the  negligent  and 
delinquent  servants, — such  consociation  and  co- 
operation in  the  performance  of  the  work  which 
was  being  done  when  the  injury  was  received — 
that  such  self-protection  was  reasonably  feasible 
by  one  or  other  of  the  means  noted  In  the  cases 
cited  in  the  following  subdivision. 

c.  Same  subject  continued. 

The  means  of  self-protection  which  the  con- 
sociation doctrine  contemplates  may  be  analyzed 
as  follows:  The  doctrine.  It  may  be  remarked 
in  passing,  has  also  been  justliied  by  the  broad 
consideration  specified  in  the  subjoined  passage. 
"When  the  law  of  fellow  servants  was  first  an- 
nounced, business  enterprises  were  compara- 
tively small  and  simple.  The  servants  of  one 
master  were  not  numerous.  They  were  all  en- 
gaged In  the  pursuit  of  a  simple  and  common 
undertaking.  Now  things  have  changed.  Large 
enterprises  are  conducted  by  persons  or  by  cor- 
porations employing  vast  numbers  of  servants, 
divided  into  classes,  each  pursuing  a  different 
portion  of  the  work,  and  each  practically  inde- 
pendent of  the  other.  The  old  reasons  do  not 
apply  to  the  new  conditions."  Union  P.  B.  Co. 
V.  Erlckson  (1894)  41  Neb.  1,  29  L.  R.  A.  137, 
59  N.  '.V.  347. 

The  simple  character  of  operations  In  the  in- 
dustrial enterprises  of  early  times  is  also  re- 
ferred to  In  Hammarberg  v.  St.  Paul  &  T.  Lum- 
ber Co.  (1898)  19  Wash.  537,  63  Pac.  727. 
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But,  in  view  of  the  fact  that  the  doctrine  an- 
tagonistic to  that  of  associated  duties  grew  up< 
and  was  steadily  adhered  to  by  nearly  every 
court  long  after  the  development  of  some  of 
the  largest  railway  systems  in  Kngland  and  the 
United  States,  it  would  seem  that  no  great  im- 
portance con  be  properly  attached  to  this  con- 
sideration. The  reasons  of  the  rule,  in  this- 
point  of  view,  have  not  undergone  in  recent 
times  any  such  material  change  as  would  justify 
a  change  in  the  rule  itself.  (1)  Each  servant 
will  be  able  to  take  appropriate  measures  to 
ward  off  the  danger  which  may  be  created  by  an 
act  of  negligence  already  commStted  or  on  the 
point  of  being  committed,  by  a  coemployee  while 
the  work  is  actually  in  progress.  (2)  Each 
servant  will  be  able  to  lessen  the  risk  of  Injury 
by  exercising  upon  his  coemployee  an  Influence 
calculated  to  promote  caution  and  diligence  on 
the  latter*8  part.  (3)  Bach  servant  will  be 
able  to  protect  himself  against  the  peril  of 
future  rei>etltions  of  the  negligent  act  of  any 
particular*  coemployee  by  reporting  that  act 
to  their  common  superior,  and  thus  insuring 
that  the  delinquent  will  be  more  carefully  super- 
vised, or  in  extreme  cases  discharged. 

The  judicial  treatment  of  the  elementary  con- 
ceptions which  underlie  the  doctrine  of  associa- 
ted duties  is  not  always  either  adequate  or 
formally  precise  in  particular  cases.  Sometimes 
only  the  possession  or  lack  of  an  opportunity  to 
observe  the  coemployee's  conduct  is  alone  ad- 
verted to,  and  no  allusion  is  made  to  the  means 
of  self-protection  which  such  an  opportunity- 
confers  on  the  servant. 

In  Moon  v.  Richmond  &  A.  R.  Co.  (1884)  78 
Va.  745,  49  Am.  Rep.  401  (overruled  in  Vir- 
ginia), recovery  was  allowed  simply  on  the 
ground 'that  the  two  servants  "were,  not  coem- 
ployees,  thrown  together  in  a  common  duty,  and 
having  opportunity  to  observe  and  judge  of  the 
habits  and  qualifications  of  each  other.*' 

In  Illinois  C.  R.  Co.  v.  Uilliard  (1896)  99  Ky. 
684,  37  S.  W.  75,  coservice  was  negatived  on 
the  ground  that  the  servants  "acted  In  different 
spheres,  and  neither  could  nor  was  required  to 
know  whether  the  other  was  properly  doing  his 
duty." 

In  other  cases  we  find  a  reference  merely  to 
the  first-mentioned  means  of  self-protection 
secured  by  the  opportunity  of  observation,  but, 
possibly  owing  to  its  obvious  character,  the  In- 
stances of  its  mention,  either  apart  from  or  In 
conjunction  with  those  to  be  next  considered, 
are  quite  rare. 

See  Klees  t.  Chicago  &  E.  I.  R.  Co.  (1896)  68 
111.  App.  244,  where  the  existence  of  common 
employment  was  predicated  from  the  fact  that, 
as  between  the  servants,  there  was  a  necessary 
dependence  on  each  other's  care  and  vigilance 
for  their  mutual  safety. 

In  Hammarberg  v.  St.  Paul  ft  T.  Lumber  Co. 
(1898)  19  Wash.  637,  53  Pac.  727,  coservice 
was  negatived  on  the  ground  that  the  servants 
had  "no  opportunity  to  use  precautions  against 
each  other's  negligence.** 

The  doctrine  has  been  said  to  have  no  appli- 
cation where  there  Is  no  right  or  opportunity  of 
supervision,  and  no  right  or  opportunity  to 
avoid  the  negligent  acts  of  another,  without  dis- 
obedience to  the  orders  of  his  immediate  super- 
ior. North  Chicago  Rolling  Mill  Co.  v.  Johnson 
(1885)  114  111.  57.  29  N.  E.  186. 

It  is  said,  the  doctrine  "rests  upon  the  theory 
that  the  vast  extent  of  the  business  of  railway 
companies  has  led  to  the  division  of  their  busi- 
ness into  separate  and  distinct  departments; 
that  by  reason  of  this  division  a  servant  in  one 
branch  or  department  has  no  sort  of  association 
or  connection  with  one  In  another  department : 
that  this  absence  of  association  gives  such  serv- 
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ant  BO  oppoitanlty  of  observing  the  character 
of  a  aeryant  in  another  department  of  labor  and 
DO  opportunity  to  guard  against  the  negligence 
of  Mich  servant."  Coal  Creek  Mia.  Co.  v.  Davis 
(1^1)  90  Tenn.  711,  18  S.  W.  887. 

This  passage  seems  to  Indicate  some  shifting 
of  ground  when  It  is  compared  with  an  earlier 
opinion  of  the  same  court  in  Nashville  k  C.  R. 
Co.  V.  Carroll  (1871)  6  Helsk.  847,  where  the 
court  reasoned  thus:  *'The  rule,  we  hold,  can- 
not be  held  to  apply  as  between  an  employee 
in  one  department  of  the  work  of  a  railroad  com- 
pany, separate,  distinct,  and  apart  from  the  work 
of  the  other  employee  by  whom  he  is  Injured, 
who  has  no  immediate  or  necessary  connection 
«->th  the  work  In  which  the  injured  employee 
is  engaged,  further  than  being  in  employment  on 
the  same  rc»ad  and  by  the  same  company,  where 
the  injury  is  caused  by  the  negligence  or  care- 
lessness or  want  of  skill  of  such  employee  or 
agent  of  the  company  in  the  performance  of  the 
work  of  such  company.  .  .  .  We  can  see  no 
principle  of  connection  between  employees  of 
dllFerent  grades  and  in  different  departments  and 
kinds  of  labor,  separate  from  each  other,  upon 
a  nliroad,  upon  which  the  exception  can  fairly 
stand.  This  case  very  well  illustrates  the  rule 
we  have  laid  down.  Hlnton  was  a  trackman  or 
'boss*,  as  he  is  called,  employed  by  the  company 
In  keeping  in  order  and  repair  a  section  of  the 
road.  As  such,  he  had  no  necessary  connection 
or  association  with  the  conductors  and  em- 
ployees who  were  engaged  in  running  the  passen- 
ger trains  under  the  direction  of  the  general  su- 
perintendent of  the  company.  They  wei«  sepa- 
rate and  distinct  in  their  employments,  and  the 
one  had  In  nowise  contracted  to  be  associated 
with  the  other  by  reason  of  their  employment." 

In  other  Judicial  statements  allusion  is  made 
to  one  of  th«  two  remaining  means  of  self- 
protection  In  terms  which,  if  taken  literally, 
would  warrant  the  inference  that  It  was  regard- 
ed as  the  sole  rationale  of  the  doctrine. 

Thus,  on  the  one  hand,  in  an  early  Georgia 
decision,  apparently  the  second  explicit  recog- 
nition of  the  doctrine,  the  impossibility  of  their 
exercising  a  corrective  Influence  over  each 
other's  conduct  was  put  forward  as  the  single 
ground  upon  which  the  court  denied  the  negli- 
gent and  Injured  servants  to  be  in  a  common 
employment.  Cooper  v.  Mulllns  (1860)  30  6a. 
148.  76  Am.  Dec.  688,  where  the  court,  referring 
to  the  exception  to  the  rule  of  respondeat  tu- 
perior  created  by  the  doctrine  of  common  em- 
ployment, said :  "Such  an  «xceptIon  has  been 
recognised  In  some  modem  cases,  but  when  con- 
fined within  the  reason  on  which  it  is  founded, 
it  can  have  no  application  to  this  case.  That 
reason  Is  one  of  public  policy  to  secure  to  the 
public  a  more  faithful  service  from  employees  on 
railroads,  steamboats,  and  other  branches  of 
business  wherein  the  safety  and  property  of  the 
pabllc  are  involved,  by  making  it  the  Interest  of 
each  one  of  such  employees  to  look  after  and 
encourage  the  carefulness  and  fidelity  of  all 
the  rest.  This  reason  can  have  no  application 
to  employees  whose  situations  allow  them  no 
connective  influence  over  each  other.  The  ex- 
cation  operates  as  a  penalty,  and  to  impose  the 
penalty  when  there  is  no  opportunity  of  exercis- 
ing that  supervising  care  which  it  is  intended 
to  enforce  Is  sheer  cruelty.  .  .  .  Nor  can 
It  be  extended  to  other  employees  who  from  any 
cause  are  not  In  a  situation  to  exert  such  an 
Influence  on  their  fellows.  It  follows,  there- 
fore, that  the  cases  to  which  this  exception  ap- 
plies are  only  those  where  the  servant  receiving 
the  injury  Is  engaged  with  the  servant  Inflicting 
it  In  a  common  business  where  he  has  an  op- 
portunity to  exercise  a  care  over  his  negligence. 
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(This  case  is,  perhaps,  overruled.     See  III.  b, 
Mupra.) 

In  Illinois,  also,  the  same  conception  is  the 
one  which  is  ordinArily  emphasized  in  the  short- 
er enunciations  of  the  doctrine. 

In  several  recent  cases  it  is  laid  down  that.  In 
order  that  one  shall  be  the  fellow  servant  of 
another,  their  duties  must  be  "such  as  to  bring 
them  into  habitual  association,  so  that  they 
may  exercise  a  mutual  Influence  upon  each 
other,  promotive  of  proper  caution."  Joliet 
Steel  Co.  V.  Shields  (1800)  134  111.  200.  25  N. 
E.  669;  Chicago  k  A.  R.  Co.  v.  May  (1884)  108 
111.  288 ;  Chicago  &  E.  I.  R.  Co.  v.  Geary  (1884) 
110  111.  88H ;  North  Chicago  Rolling  Mill  Co.  v. 
Johnson  (1885)  114  III.  57.  29  N.  E.  166;  Ed- 
ward Hines  Lumber  Co.  v.  Llgas  (1898)  172  111. 
815,  50  N.  E.  225,  Affirming  (1896)  68  111.  App. 
523;  Chicago  &  A.  R.  Co.  v.  Hoyt  (1887)  122 
111.  869,  12  N.  E.  225;  Joliet  Steel  Co.  v. 
Shields  (1893)  146  111.  603.  34  N.  E.  1108;  Chi- 
cago &  A.  R.  Co.  V.  Kelly  (1889)  127  111.  637, 
21  N.  E.  203. 

And  the  sfune  remark  is  applicable  to  some^ 
of  the  language  used  in  Missouri  (see,  for  ex- 
ample. Card  V.  Eddy  (1894)  129  Mo.  510.  36  L. 
R.  A.  806.  28  S.  W.  979)  ;  In  Kentucky  (when 
the  servant  "Is  told  that  this  care  and  prudence 
is  his  only  remedy  against  danger  from  the  neg- 
ligence of  those  employed  ^"ith  him,  it  not  only 
makes  him  the  more  careful,  but  stimulates 
him  to  see  that  others  exercise  the  same  cau- 
tion." Louisville,  C.  &  L.  R.  (}o.  v.  Cavens 
(1873)  9  Bush,  659)  :  in  West  Virginia  (Madden 
V.  Chesapeake  &  O.  R.  Co.  (1886)  28  W.  Va. 
610,  57  Am.  Rep.  695)  ;  and  in  Nebraska  (in  a- 
case  where  coservice  was  negatived  it  was  re- 
marked that  the  servants  had  "no  control  over 
the  other  servants,  no  opportunities  of  Judging 
of  their  efficiency."  Union  P.  R.  Co.  v.  Erlck- 
son  (1894)  41  Neb.  1,  29  L.  R.  A.  137,  59  N.  W. 
847). 

On  the  other  hand,  the  common  employment 
is  sometimes  predicated  from  the  mere  fact 
that  the  servants  In  question  were  "engaged  In- 
a  common  work,  and  were  so  situated  that  they 
could  observe  the  conduct  and  delinquencies  of 
each  other  and  report  to  a  common  master." 
Sheehan  v.  Prosser  (1893)  55  Mo.  App.  569. 

A  case  In  which  this  aspect  of  the  servant's - 
capacity  to  protect  himself  will  naturally  pre- 
sent itself  to  the  exclusion  of  the  others  natu- 
rally arises  where  the  negligent  and  Injured, 
servants  were  workiug  under  different  supervis- 
ing ofiicers.  The  inability  of  the  latter  servant 
to  protect  himself  by  complaining  of  delin- 
quencies committed  Is  then  apt  to  be  put  for- 
ward as  the  most  prominent  feature  in  the  re- 
lations between  the  servants.  Thus,  In  Dixon 
V.  Chicago  &  A.  R.  Co.  (1891)  109  Mo.  413,  18 
L.  R.  A.  792,  19  S.  W.  412,  we  find  Barclay,  J., 
arguing  thus :  '*In  the  case  in  hand  the  master 
had  seen  fit  to  place  the  deceased  quarryman 
and  the  trainmen  under  supervision  and  man- 
agement totally  apart  from  each  other.  They 
were  not  'acting  under  the  same  immediate  di- 
rection.* Missouri  P.  R.  Co.  r.  Mackey  (1887) 
127  U.  S.  208,  32  L.  ed.  108,  8  Sup.  Ct.  Rep. 
1161.  Each  looked  to  a  different  individual  as 
the  master's  representative  for  directions  in  his 
work,  and  had  no  practical  connection  with  the 
superior  who  guided  and  supervised  the  acts 
and  conduct  of  the  other.  If  Dixon,  instead  of 
being  killed,  had  merely  noticed  repeated  acts 
of  negligence  by  the  trainmen  In  omitting  to 
signal  its  approach,  what  could  he  have  done  to 
correct  such  course  of  conduct,  and  insure  his. 
own  safety?  Complain  to  his  foreman?  The 
foreman  directing  his  work  had  no  power  to-'- 
discharge  or  to  control  the  trainmen  referred  to. 
The  theory  that  a  servant  entering  employment . 
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miiy  fairly  be  considered  to  assume  the  risks 
(among  others)  of  possible  injury  from  the  neg- 
ligence of  his  fellow  workmen  (now  most  fre- 
quently mentioned  as  the  groundwork  of  the  ex- 
emption) can  have  no  just  or  logical  application 
where  the  supposed  fellow  servants  are  so  wide- 
ly severed  by  the  division  of  the  employer's  busi- 
ness that  neither  can  have  a  ready  appeal  to  any 
common  superior,  having  power  to  require  (and, 
if  need  be,  to  enforce)  correct  and  careful  con- 
duct on  the  part  of  the  other.  Such  an  appeal 
furnished  to  the  servant  the  means  to  avert,  or 
at  least  to  diminish,  the  dangers  arising  from 
Incompetency  or  carelessness  on  the  part  of  his 
fellows.  But  when  that  appeal  is  impossible, 
by  reasoK  of  the  total  severance  of  their  fields 
of  labor  and  of  the  control  to  which  they  sev- 
erally are  subject,  we  apprehend  there  is  littlo 
left  of  recognizable  principle  upon  which  serv- 
ants 80  situated  can  be  supposed  to  have  mutu- 
ally assumed  the  risks  of  each  other's  negli- 
gence. Workmen  so  distantly  related  to  each 
other  in  the  master's  service  as  the  quarrymen 
•and  the  train  operatives  are  scarcely  more 
nearly  allied,  for  all  practical  purpoisee of  mutual 
observation,  vigilance,  and  protection,  than  are 
the  servants  of  different  Independent  contractors, 
engaged  in  separate  branches  of  labor  upon  a 
'Common  enterprise  (though  we  do  not  mean  to 
imply  that  the  legal  relations  between  them  are 
IdentiralK  Employees  of  the  latter  class  are 
universally  held  not  fellow  servants  within  the 
toIp  under  discussion." 

That  this  Ignoring  of  one  or  other  of  these 
methods  of  self-pi'otection  is  purely  accidental, 
and  po.ssIbIy  explicable  by  the  circumstances  of 
the  case  which  naturally  directed  the  attention 
of  the  '.'oupt  lo  this  aspect  of  the  evidence  is 
shown  by  the  fact  that  the  courts  whose  deci- 
sions have  just  been  cited  do  not  fail  to  men- 
tion both  methods  in  their  more  formal  enun- 
•cialions  of  the  doctrine  of  associated  duties. 

Speaking  oC  the  prior  decisions  in  Missouri, 
the  court  said  in  Relyea  v.  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  (1892)  112  Mo.  86,  18  L.  R.  A. 
817.  20  S.  W.  480.  They  "reject  the  rule  of 
•exemption.  .  .  .  that  all  are  coservants 
who  are  engaged  by  the  same  roaster  in  carry- 
ing on  some  general  enterprise,  no  matter  how 
diflferont  and  disconnected  the  work  may  be. 
They  assert  the  more  reasonable  and  just  rule, 
that  thoy  are  ooservants  who  are  .so  related  and 
asS'>oiated  in  their  work  that  they  can  observe 
and  have  an  influence  over  each  other's  conduct 
and  report  delinquencies  to  a  common  correct- 
ing power ;  and  they  are  not  coservants  who  are 
engaged  In  dilTerent  and  distinct  departments 
•of  work." 

In  Parker  v.  Hannibal  &  St.  J.  R.  Co.  (1891) 
100  Mo.  362,  18  L.  R.  A.  802,  19  S.  W.  1119. 
where  it  was  held,  by  a  majority  of  four  judges 
to  three,  that  a  tnickman  engaged  in  ballast- 
ing a  track  was  in  a  common  employment  with 
the  men  hnudling  the  ballast  train,  the  court 
said  :  "The  real  and  only  point  of  distinction 
[i.  €.,  contrasting  their  position  with  that  of 
atrangersl.  it  seems  to  us.  arises  out  of  the 
fact  that  the  servants  are  so  associated  and  re- 
lated In  the  performance  of  their  work  that  they 
-can  observe  and  influence  each  other's  conduct, 
and  report  any  delinquency  to  a  correcting  pow- 
er. To  say  a  clerk  engaged  in  an  office  making 
out  pay  rolls  for  a  railroad  company  is  a  fel- 
low servant,  within  the  rule  of  exemption,  with 
those  engaged  in  operating  trains,  is  out  of 
fill  reason.  Guided  by  the  real  reason  for  the 
rule,  it  seems  to  us  it  should  be  applied,  and 
applied  only  In  those  cases  where  the  servant 
injured  and  the  one  inflicting  the  injuries  are  so 
associated  and  related  In  their  work  that  they 
can  observe  and  have  an  influence  over  each 
50  L.  R.  A. 


other's  conduct,  and  can  report  delinquencies  to 
a  common  correcting  power  or  head.  In  short 
they  should  be  fellow^  servants  in  fact,  and  not 
simply  in  dialectic  theory.  If  in  separate  and 
distinct  departments,  so  that  the  circumstances 
just  stated  do  not  and  cannot  exist,  then  they 
are  not  fellow  servants  within  any  just  or  fair 
meaning  of  the  rule.*' 

The  reason  of  the  rule,  when  applicable.  Is 
that  each  servant  engaged  in  the  same  depart- 
ment of  business,  for  the  safety  of  all  shall  be 
interested  in  securing  a  faithful  and  prudent 
discharge  of  duty  by  his  fellow  servants,  or 
that  they  shall  report  to  the  master  any  delin- 
quencies of  those  engaged  with  them  In  the 
performance  of  duty.  Ryan  v.  Chicago  &  N. 
W.  R.  Co.  (1871)  60  111.  171,  14  Am.  Rep.  32. 

The  object  of  the  rule  Is  to  make  each  serv- 
ant vigilant  in  seeing  that  the  others  are  care- 
ful, prudent,  and  faithful  in  the  discharge  of 
their  duty,  and,  if  not,  that  it  shall  be  to  their 
interest  to  report  all  derelictions  that  occur. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Powers  (1874) 
74  111.  341. 

In  Daniels  v.  Union  P.  R.  Co.  (1890)  6  Utah. 
357,  23  Pac.  762,  the  rule  is  laid  down  as  fol- 
lows :  "In  order  to  constitute  servants  of  one 
master  fellow  servants,  within  the  rule  re- 
8pondeat  auperior,  they  must  be  engaged  In  the 
same  line  of  work,  be  under  the  control  of  the 
same  foreman,  be  employed  and  discharged  by 
the  same  head  of  the  department  in  which  they 
work  ;  that  they  .labor  together  in  such  personal 
relations  that  they  can  exercise  an  influence 
uiMiU  each  other  promotive  of  proper  caution 
in  respect  of  their  mutual  safety;  that  they 
shall  be  at  the  time  of  the  Injury  directly  co-op- 
erating w^ith  each  other  in  the  particular  busi- 
ness in  hand,  or  that  their  mutual  duties  shall 
bring  them  into  habitual  consociation,  as  that 
they  may  exercise  an  influence  upon  each  other 
promotive  of  proper  caution,  and  to  be  so  situated 
in  their  labor,  to  some  extent,  to  supervise  and 
watch  the  conduct  of  each  other  as  to  skill. 
diligence,  and  carefulness."  See  also,  the  quo- 
tation from  the  opinion  in  Chicago  &,  N.  W.  E. 
Co.  V.  Moranda  (1879)  03  111.  302,  34  Am.  Rep. 
168,  in  subd.  b,  tiupra. 

d.  Relation  heticeen  the  theories  of  notuusign- 
able  duties  and  consociation  of  duties. 

It  Is  obvious  that,  wherever  the  duties  of  the 
negligent  servant  relate  to  the  providing  or 
maintaining  of  safe  Instrumen  tail  ties,  and  those 
of  the  injured  servant  to  the  use  of  those  in- 
strumentalities, the*master  may  usually  be  held 
liable  either  on  the  ground  of  a  dlfiTerence  of  de- 
partment or  on  the  ground  that  the  delinquent 
was  a  vice  principal.  Such  cases  are  those  in 
which  the  injury  was  caused  to  the  flrst-men- 
tioned  of  the  pairs  of  employees  mentioned  in 
the  subjoined  list : 

Servants  who  furnish  rolling  stock  and  those 
who  use  it.  Chicago  &  N.  W.  R.  Co.  v.  Jackson 
(1870)  55  111.  492,  8  Am.  Rep.  661;  Pittsburg, 
rt.  W.  &  C.  R.  Co.  V.  Powers  (1874)  74  111.  341 
(arguendo)  ;  Toledo,  W.  &  W.  R.  Co.  v.  Ingra- 
ham  (1875)  77  III.  309. 

Servants  who  are  charged  with  the  duty  of 
supplying  safe  machinery,  and  those  who  are 
engaged  in  operating  the  machinery,  are  said 
In  one  case  to  be  employed  in  "distinct  and  in- 
dependent departments  of  service."  Ford  v.  . 
FItchburg  R.  Co.  (1872)  110  Mass.  240,  14  Am. 
Rep.  608,  quoted  In  Hough  v.  Texas  &  P.  R.  Co. 
(1879)  100  U.  S.  213,  25  L.  ed.  612. 

A  superior  servant  performing  nonassignable 
duties  spoken  of  as  being  "in  a  different  de- 
partment" from  men  under  him.  Moon  v.  Rich- 
mond &  A.  R.  Co.  (1884)  78  Va.  745,  49  Am. 
Rep.  401. 
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A  car  inspector  and  a  conductor.  Illinola  C. 
R.  Cbi  T.  Billiard  (1896)  99  Ky.  684.  87  S.  W. 
75. 

A  boiler  manufacturer  and  a  fireman.  Naah- 
▼iUe  &  D.  R.  Co.  ▼.  Jones  (1871)  9  Helsk.  27. 

Track  repairers  and  trainmen.  Torlan  t. 
Richmond  &  A.  R.  Co.  (1887)  84  Ya.  192,  4  S. 
E.  338:  Moon  y.  Richmond  &  A.  R.  Co.  (1884) 
78  Va.  745,  49  Am.  Rep.  401. 

In  Northern  P.  R.  Co.  y.  Hambly  (1894)  164 
r.  8.  349,  88  I«.  ed.  1009,  14  Sup.  Ct.  Rep.  983, 
the  court  seems  In  its  argument  inclined  to  ap- 
proTe  of  the  cases  which  hold  that  persons 
whose  duty  it  is  to  keep  railroad  cars  in  good 
order  and  repair  are  not  engaged  in  a  common 
employment  with  those  who  run  or  operate 
them,  for  the  reason  that  their  departments 
are  so  far  distinct  that  contemplation  of  the 
work  is  negatived.  But  the  point  was  not  di- 
rectly ruled  upon,  and  the  theory  most  com- 
monly applied  by  the  supreme  court  in  such 
esses  is  that  of  a  nonassignability  of  duties. 

The  fact  that  this  particular  type  of  cases 
admits  of  a  double  solution  has  led  to  some 
confusion  in  the  arguments  of  the  courts..  This 
is  what  Is  apparently  the  earliest  decision  in 
Illinois  which  is  based  distinctly  on  the  ground 
that  the  serrants  were  not  in  the  same  line  of 
employment ;  the  court  relies  to  some  extent  on 
th€>  doctrine  of  a  nonassignability  of  duties, 
and  sustains  its  conclusions  by  rulings  which 
t?awedly  rest  upon  that  doctrine  :  Chicago,  B. 
ft  Q.  R.  Co.  T.  Gregory  (1871)  58  111.  272. 

And  the  same  tendency  to  a  wavering  between 
two  theories  Is  also  noticeable  in  some  later 
cases.  Toledo,  W.  ft  W.  B.  Co.  v.  Moore  (1875) 
77  ill.  217 ;  Toledo,  W.  ft  W.  R.  Co.  v.  Ingraham 
<1S75)  77  HI.  309.  Compare  Central  Trust  Co. 
▼.  Wabaah,  St.  L.  ft  P.  R.  Co.  (1888)  34  Fed. 
Rep.  616 ;  see  subd.  1,  1,  e,  infra. 

Such  overlapping  of  doctrines  is  not  an  un- 
ft)mmon  situation  in  Jurisprudence,  and  is  es- 
pecially frequent  in  the  law  relating  to  em- 
ployers* liability.  In  the  present  instance  it 
need  not  produce  any  embarrassment  if  court 
and  counsel  realize  adequately  the  distinction 
between  the  alternative  theories,  and  declare 
plamiy  whether  it  Is  intended  to  rely  upon  one 
or  both  of  them. 

It  is  sc&rcely  necessary  to  point  out  that  if 
the  second  of  the  pairs  of  servants  enumerated 
ntpra  were  the  delinquent,  there  could  be  no 
r(>coTery  except  under  the  doctrine  of  associated 
da  ties. 

e.  Differtnoe  of  identity  of  department,  not 
nccBMsarily  conclusive  under  the  consociation 
doctrine. 

In  some  recent  oases  full  effect  is  given  to 
the  principle  that  common  employment  is  es- 
vntially  a  matter  which  hinges  on  the  ques- 
tion whether  there  was  a  consociation  of  duties, 
aod  all  that  such  consociation  brings  with  it, 
and  the  conclusion  is  adopted  that,  although  the 
negligent  and  Injured  servants  may  have  been 
employed  by  their  master  to  assist  in  transact- 
ing what  are  undeniably  different  and  distinct 
branches  or  departments  of  his  business  this 
fact  will  not  necessarily  negative  the  existence 
of  a  common  employment.  Under  such  cir- 
oimstances  if  their  usual  duties  bring  them 
into  habitual. association,  so  that  they  may  ex- 
ercise a  mutual  influence  upon  each  other  pro- 
■notive  of  proper  caution,  such  persons  may 
■tin  be  fellow  servants.  Joliet  Steel  Co.  v. 
Shields  (1898)  146  III.  603.  34  N.  E.  1108,  Af- 
Arming  (1892)  45  III.  App.  453  (disapproving 
instmetlon  limiting  fellow  servants  to  persons 
in  the  same  line  of  emplo.  ment)  ;  (Chicago  ft  A. 


203;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  t.  Mo- 
Laughlin  (1894)  56  111.  App.  53. 

An  instruction  has  been  aproved  to  the  ef- 
fect that  a  section  foreman  who  sustained  in- 
juries alleged  to  be  due  to  the  negligence  of  an 
engineer  In  failing  to  observe  a  signal  flag 
placed  on  a  bridge  upon  which  he  was  working 
was  not  a  fellow  servant  of  such  engineer,  if 
they  were  "employed  in  different  departments" 
and  were  ** wholly  separated  and  disconnected 
from  each  other  in  the  performance  of  their 
[  respective]  duties."  Peoria,  D.  ft  B.  R.  Co.  v. 
Rice  (1898)  144.111.  227,  38  N.  E.  951.  The  ob- 
jection w«s  made  that  this  instruction  per- 
mitted a  recovery,  where  there  was  simply  a 
difference  of  departments,  but  the  court  said 
that  the  concluding  clause  prevented  this  con- 
struction. 

These  decisions  overrule,  pro  tanto,  Pittsburg, 
Ft.  W.  ft  C.  R.  Co.  V.  Powers  (J 874)  74  111.  841, 
where  It  was  distinctly  laid  down  that  the 
"only"  case  In  which  the  defense  of  common  em- 
ployment is  available  is  "where  they  are  en- 
gaged in  the  same  department  of  business." 

In  Oard  v.  Eddy  (1896)  129  Mo.  610,  36  L. 
R.  A.  806,  28  8.  W.  979,  in  banc,  Overruling 
(1894)  28  8.  W.  763,  this  aspect  of  the  doc- 
trine is  thus  discussed:  "From  these  rules, 
and  the  reasons  for  them.  It  Is  manifest  that 
the  mere  general  employment  in  different  de- 
partments of  service,  and  under  different  im- 
mediate heads,  are  not  absolute  tests  of  the  re- 
lationship the  servants  of  the  departments  bear 
to  each  other,  as  it  affects  the  liability  or  ex- 
emption of  the  master.  If  the  servants  were, 
at  the  time  of  the  injury,  actually  co-operating 
together  in  the  particular  business  in  hand,  they 
would  be  fellow  servants  for  the  time  being, 
notwithstanding  they  may  have  been  regularly 
employed,  and  their  ordinary  duties  required 
them  to  work.  In  different  departments.  In- 
deed, while  co-operating  in  the  same  work  the 
servant  would  be  engaged  in  the  department  in 
which  the  work  was  required,  and  under  the  di- 
rection of  the  agent  of  the  master  in  charge  of 
it.  It  might  be,  and  doubtless  often  is,  the 
case  that  the  duties  in  distinct  departments  are 
so  blended  as  to  make  It  difficult,  If  not  Impos- 
sible, to  determine  in  which  the  work  is  done. 
Should  the  employees  of  a  freight  train  be  en- 
gaged in  assisting  trackmen  in  unloading  a  car 
load  of  ties  or  rails,  the  two  sets  of  men  could 
not  but  be  regarded  as  fellow  servants  in  re- 
spect to  the  particular  work  in  which  they  are 
engaged,  though  this  general  employment  was 
in  different  departments,  and  under  different  su- 
perintendents, and  though  the  work  may  have 
been  directed  by  one  or  both.  They  would  have 
equal  opportunity  of  observing  and  influencing 
the  conduct  of  each  other,  as  though  their  gen- 
eral work  brought  them  into  habitual  associa- 
tion. Now  it  seems  to  me  perfectly  clear  that 
in  the  act  of  the  fl reman,  which  resulted  in 
the  injury  to  plaintiff,  the  two  servants  wers 
co-operating  together.  In  respect  to  the  per- 
formance of  the  act  a  duty  devolved  upon  each. 
One  was  required  to  deliver,  and  the  other  to 
receive,  the  message.  Though  the  respective 
duties  were  very  simple,  that  fact  did  not 
change  the  relationship  of  those  performing  it. 
Not  only  that,  but  the  evidence  shows  It  was 
one  of  the  ordinary  duties  of  the  service,  often 
performed.  Each  understood  by  signals  from 
the  other,  what  was  required  of  him.'* 

So,  a  watchman  employed  by  an  Itinerary 
show  company  is  a  fellow  servant  of  one  em- 
ployed to  maintain  discipline  among  the  em- 
ployees of  the  company,  and  the  company  is 
not  liable  for  the  destruction  of  personal  prop- 
erty of  the  latter  by  the  negligence  of  the  for- 


H-  Co.  V.  Kelly  (1869)  127  111.  637,  21  N.  E.    mer  in  kicking  over  a  stove  placed  in  a  car  used 
oOL.  R.A.  29 


450 


Nbw  Jerset  Court  of  Errors  and  Appeals. 


JUHE, 


for  the  accommodation  of  the  employees,  as 
while  their  services  differed  in  kind,  and  both 
differed  from  the  services  of  other  employees, 
they  all  co-operated  to  the  same  end,  the  conduct 
and  maintenance  of  the  defendant's  business  In 
and  about  which  they  were  particularly  em- 
ployed. McKay  v.  Buffalo  Bill's  Wild  West  Co. 
(1896)  17  liiBC.  601,  40  N.  Y.  Supp.  592. 

The  converse  of  this  doctrine  is  that  servants 
working  In  the  same  department  are  not  fel- 
low servants  within  the  rule  as  to  the  master's 
liability,  unless  they  directly  co-operate  with 
each  other  in  the  same  line  of  employment,  or 
by  their  usual  daties  are  brought  into  habitual 
association  so  that  they  may  exercise  a  mutual 
Influence  upon  each  other  promotive  of  proper 
caution.  Chicago  &  A.  R.  Co.  v.  O'Brien  (1895) 
155  111.  630.  40  N.  E.  1023,  Affirming  (1893)  58 
III.  App«  198  (section  hand  and  member  of 
fence  gang  held  not  to  be  cosei'vants  as  matter 
of  law).  The  theory  of  plaintiff's  case  was 
that  while  returning  from  work  the  hand-car 
upon  which  he  was  riding  was  run  down  by  the 
other  caron  which  were  the  members  of  the  other 
gang.  There  was  evidence  that  the  fence  gang 
was  subject  to  the  supervision  oif  the  section  boss 
while  at  work  on  his  section,  but  no  proof  that  the 
two  gangs  of  men  worked  together,  or  that  their 
duties  were  the  same.  There  was  also  evidence 
tending  to  show  that  the  two  forces,  in  going  to 
and  returning  from  their  daily  Iat>or,  were  more 
or  less  frequently  thrown  together ;  but  this 
occurred  only  casually,  and  rather  by  accident 
than  necessarily  in  the  performance  of  their 
duties.  It  was  held  *'too  clear  for  argument 
that  from  these  facts  the  Jury  fliight  properly 
find  that  at  the  time  of  the  alleged  injury  the 
plaintiff  was  not  co-operating  with  the  other 
servants,  and  that  his  duties  in  no  way  brought 
him  into  habitual  association  with  them  in  such 
a  way  that  he  might  exercise  an  Influence  upon 
them  or  they  upon  him,  promotive  of  proper 
caution  for  their  personal  safety."  The  opin- 
ion then  proceeds  thus:  "It  Is,  however,  said 
that  the  law  of  this  state  is,  'that  servants 
working  in  the  same  department  or  In  the  same 
line  of  duty,  when  no  question  of  vice  principal 
arises,  are  fellow  servants.'  The  law  Is  not  so 
stated  in  any  of  the  cases  above  referred  to, 
nor  is  our  attention  called  to  any  to  that 
effect.  Mr.  Justice  Scholfleld,  in  North  Chi- 
rago  Rolling  MiU  Co.  v.  Johnson  (1885) 
114  111.  57,  29  N.  B.  186,  stated  the  rule 
to  be,  from  the  cases  there  cited,  'that  the 
servants  of  the  same  master,  to  be  coemployees, 
so  as  to  exempt  the  master  from  liability  on 
account  of  injuries  sustained  by  one  resulting 
from  the  negligence  of  the  other,  shall  be  dl- 
pectly  co-operating  with  each  other  in  a  par- 
ticular business, — i.  e.,  the  same  line  of  employ- 
ment,-—or  that  their  usual  duties  shall  bring 
them  into  habitual  association  so  that  they  may 
exercise  a  mutual  Influence  upon  each  other 
promotive  of  proper  caution.'  The  expression, 
*the  same  line  of  employment'  is  here  expressly 
given  the  same  meaning  aa  the  preceding  words, 
*in  a  particular  business,*  in  which  the  servants 
must  'be  directly  co-operating  with  each  other.' 
To  hold,  broadly,  that  all  'servants  working  in 
the  same  department'  are  fellow  servants  would 
practically  abolish  the  rule  of  this  court,  as 
distinguished  from  that  at  common  law  and 
held  by  other  courts." 

In  Parser  v.  Hannibal  &  St.  J.  R.  Co.  (1891) 
109  Mo.  362,  18  L.  R.  A.  802.  19  S.  W.  1119. 
Thomas,  J.,  in  commenting  on  an  earlier  case 
(Sullivan  V.  Missouri  P.  R.  Co.  (1888)  97  Mo. 
113,  10  S.  W.  852).  said:  SuHivan  was  a  track- 
walker, and  was  killed  by  the  negligence  of  the 
employees  in  charge  of  a  passenger  train.  It 
was  held  they  were  not  fellow  servants.  Upon 
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what  theory?  Upon  the  theory  alone  that  the 
conductor  and  those  employed  with  him  in  run- 
ning the  train  represented  the  master  and  stood 
in  bis  stead.  It  is  said  Sullivan's  duty  was  to 
keep  the  track  clear,  and  hence  he  was  not  per- 
forming the  same  kind  of  work  the  trainmen 
were  performing.  He  and  the  trainmen  were 
engaged  in  the  same  general  work,  that  Is,  in 
operating  traffic  on  a  railroad.  He  kept  the 
track  clear  while  the  trainmen  ran  the  train  on  < 
the  same  track.  They  were  all  employed  and 
paid  by  the  same  master  to  aid  In  carrying  on 
commerce  on  the  same  road,  and,  hence,  it  ia 
illogical  to  predicate  a  right  to  recover  In  such 
case  upon  the  ground  that  Sullivan  and  the 
trainmen  were  engaged  In  different  kinds  of  work. 
And  the  learned  Judge  goes  on  to  point  out 
that  the  true  ground  of  the  decision  waa  thai 
the  servants  were  not  "consoclated"  in  their 
work. 

Compare,  also,  Hobbold  t.  Chicago  Sugar 
Ref.  Co.  (1892)  44  111.  App.  418,  as  stated  In 
III.  f,  infrtk.  But  In  the  nature  of  the  caae, 
the  instances  in  which  the  conditions  of  com- 
mon employment  would  not  be  present,  as  be- 
tween servants  in  the  same  department,  mast 
be  rather  rare,  and  there  are  not  wanting  Mis- 
souri and  Illinois  cases  in  which  there  is  laid 
down  a  doctrine  which  is  practically  indistin- 
guishable from  a  rule  which  would  make  identity 
of  department  absolutely  conclusive  against  the 
servant. 

In  Missouri  the  fact  that  the  two  employees 
were  working  together  under  one  common  direct- 
ing superior  seems  to  be  conclusive  as  to  com- 
mon employment.  Foster  v.  Missouri  P.  R.  Co. 
(1893)  115  Mo.  166,  176,  21  S.  W.  916.  Com- 
pare Ryan  v.  McCully  (1894)  128  Mo.  636,  27 
S.  W.  533.  The  situation  thus  deemed  to  be 
decisive  must  obviously  exist  wherever  the  two 
servants  were  in  the  same  department,  unless 
it  is  intended  to  coaflne  the  words  "directing 
superior"  within  extremely  narrow  limits.  B«t 
the  remarks  in  the  O'Brien  Caae,  commented  on 
supra,  show  that,  in  Illinois,  at  all  events,  this 
inference  will  only  be  drawn  where  It  appears 
that  accident  occurred  while  the  controlling 
authority  was  actually  being  exercised.  Were  It 
not  for  the  explanations  In  this  case,  the  prin- 
ciple that  an  identity  of  department  bars  tbe 
servant's  action,  as  matter  of  law,  might  also 
be  deemed  deducibie  from  the  earlier  statements 
of  the  same  court,  that  employees  of  the  same 
master,  to  be  fellow  servants  so  as  to  exempt 
the  master  from  liability  on  account  of  Injuries 
sustained  by  one  resulting  from  the  negligence 
of  the  other,  must  be  directly  co-operating  In 
the  particular  business,  or  their  usual  duties 
must  bring  them  Into  habitual  association,  so 
that  they  may  exercise  a  mutual  Influence  upon 
each  other  promotive  of  proper  caution.  Chi- 
cago ft  A.  R.  Co.  V.  Hoyt  (1887)  122  111.  369.  12 
N.  E.  225:  North  Chicago  Rolling  Mill  Co.  v. 
Johnson  (1895)  114  III.  57.  29  N.  E.  186:  Chi- 
cago ft  N.  W.  R.  Co.  V.  Snyder  (1886)  117  111. 
376,  7  N.  E.  604. 

The  direct  co-operation  here  spoken  of  must 
now  be  taken  to  mean  something  distinct  from 
co-operation  in  the  same  department.  That  the 
negligent  and  injured  servants  were  under  dif- 
ferent "directing  superiors"  will,  of  course,  still 
less  exclude  the  defense  of  common  employment 
than  a  difference  of  department.  That  defense 
will  still  prevail  if  they  'were  engaged  In  the 
same  line  of  employment,  such  as  necessarily 
brought  them  Into  frequent  contact  with  each 
other  In  the  prosecution  of  their  work.  Chicago 
ft  A.  R.  Co.  v.  O'Bryan  (1884)  15  111.  App.  134, 
where  the  question  was  whether  gangs  employed 
in  a  oar  shop  and  a  machine  shop,  betwef'u 
which  cars  were  constantly  being  moved,  were 
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eoaerv&ntfl.  It  w«a  held  misleading  to  charge 
the  Jury  that  men  are  not  fellow  serrants, 
vrhere  "they  are  not  co-operating  with  each 
other  In  any  particular  business  or  work,"  since 
a  jury  would  probably  understand  these  words 
as  requiring  the  parties  to  be  engaged  In  doing 
exactly  the  same  work  at  the  same  place  and 
under  the  same  foreman. 

Since  the  question  ''whether  or  not  two  per- 
sons are  fellow  servants  must  be  determined 
from  a  oonsideratlon  of  all  the  evidence  concern- 
ing the  respective  duties  performed  by  them 
and  their  respective  relations  to  the  business 
generally  and  toward  each  other  In  the  perform- 
ance of  their  respective  duties*'  (Lebanon  Coal 
4  Macfa.  Asso.  v.  Zerwick  (1898)  77  111.  App. 
486)  p  It  is  error  to  give  an  instruction  that  tg 
constitute  Goeervlce  it  is  essential  that  the 
servants  shall  be,  at  the  time  of  the  Injury,  di- 
rectly co-operating  with  each  other  In  the  par- 
ticular business  in  hand. 

This  doctrine  as  to  the  nonconcluslve  effect 
of  proof  that  the  departments  were  different  or 
identical  is  a  necessary  corollary  of  the  theory 
that  consociation  Is  the  appropriate  test  of 
common  employment.  In  courts  which  do  not 
refer  common  employment  directly  to  that  test 
(see  III.  a,  tupra,  ad  flnem)  such  difference  or 
identity  is  naturally  decisive,  as,  when  they  are 
once  established  there  is  no  further  question  of 
fkct  to  be  determined.  Only  one  deduction  of 
law  can  be  drawn  from  a  given  predicament, 
and  as  the  deductions  In  the  present  Instance 
must  be  antithetical  and  complementary,  it  fol- 
lows that,  as  a  matter  of  law,  a  difference  of 
det»artment  will  negative  coservice  (Nashville  & 
C.  R.  Co.  V.  Carroll  (1871)  6  Heisk.  347  (as 
to  this  case,  see  III.  ^  aupra)  ;  Stucke  ▼.  Or- 
leans R.  Co.  (1898)  50  Ta.  Ann.  188,  23  So.  342, 
Following  McNaughton  v.  (Mledonlan  R.  Co. 
19  Sc.  Sess.  Cas.  2d  Series.  271;  Louisville  & 
N.  R.  Co.  T.  Filberu  (1869)  6  Bush,  574,  99 
Am.  Dec  690),  and  that  identity  of  department 
l«ts  in  that  defense.  Fort  Hill  Stone  Co.  v. 
Orm  (1886)  84  Ky.  183 ;  Volz  v.  Chesapeake  & 
O.  R.  Co.  (1893)  95  Ky.  188,  24  S.  W.  119; 
LoalsTiUe  &  N.  B.  Co.  v.  Robinson  (1868)  4 
Bush,  507;  Edmonson  v.  Kentucky  C.  R.  Co. 
(1898)  20  Ky.  L.  Rep.  1296,  49  S.  W.  200; 
LonlsTlile,  C.  &  L.  R.  Co.  v.  Cavens  (1873)  9 
Bush,  565. 

It  will  be  noticed  that,  so  far  as  regards  the 
power  of  the  court  to  make  a  peremptory  rul- 
fncf,  the  same  sitoatlon  arises  when  the  evidence 
clearly  shows  the  existence  or  absence  of  con- 
sociation. See  III.  g,  infra.  But  the  ruling 
is  then  made  with  respect  to  the  further  fact 
of  consociation,  as  distinguished  from  identity 
of  department. 

f.  SofMC  secondary  reaslfs  of  the  consociation 
doctrine  have  been  noted  in  the  decisions. 

On  the  one  hand,  personal  acquaintance  be- 
tween persons  employed  by  the  same  master  is 
sot  necessary  to  create  the  relation  of  fellow 
serranta  World's  Columbian  Exposition  v.  Bell 
il8»S)  76  111.  App.  591,  Following  Chicago  &  A. 
R.  Co.  ▼.  Hoyt,  Affirmed  (1887)  122  111.  369, 
12  N.  E.  225. 

Nor  does  the  mere  fact  that  the  association 
of  the  negligent  and  ignorant  servants  was  brief 
and  temporary  exclude  the  Inference  of  coserv- 
ice. provided  that  there  was  a  necessary  depend- 
ence on  each  other's  care  and  vigilance  for  their 
nnitoal  safety.  Klees  v.  Chicago  k  B.  I.  R.  Co. 
(1806)  68  111.  App.  244  (engineer  of  switching 
crew,  althoogh  under  a  temporary  employment, 
is  a  fellow  servant  with  the  engineer  and  brake- 
man  of  a  road  train  through  whose  negligence 
tike  former  is  injured  while  making  up  a  train). 


A,  a  yard  hand  in  the  employ  of  a  railroad 
company,  was  directed  by  the  foreman  to  as- 
sist B,  another  employee,  in  removing  a  heavy 
piece  Off  machinery  from  an  engine,  the  same 
having  been  detached  by  B,  whose  business  it 
was  to  take  engines  to  pieces  for  repairs.  While 
engaged  In  removing  the  same,  a  plank  on  which 
they  were  standing  broke,  by  reason  of  an  un- 
seen defect,  and  the  machinery  fell  on  A  and 
injured  him.  Held  that  A  and  B  were  fellow 
servants.  Chicago  k  N.  W.  R.  Co.  v.  Scheurlug 
(1879)  4  111.  App.  533.  The  fact  that  the  head 
blacksmith  of  a  railway  is  only  associated  for 
a  single  day  with  the  members  of  a  wrecking 
crew  will  not  preyent  his  being  regarded  as  their 
fellow  servant.  Abend  v.  Terre  Haute  &  I.  R. 
Co.  (1884)  111  111.  203,  53  Am.  Rep.  616.  The 
court  said :  **The  evidence  shows  that  a  wreck- 
ing force  is  always  made  up,  In  the  hurry  of 
the  moment,  out  of  the  employees  and  servants 
of  the  company  who  happen  to  be  within  con- 
venient reach,  without  regard  to  the  particular 
line  of  service  in  which  they  are  employed. 
The  removing  of  obstructions  from  the  tracks 
in  case  of  a  collision  is,  as  shown  by  the  proofs 
in  this  case,  a  distinct  branch  of  service,  to 
which  all  the  laboring  force  of  the  company  are 
liable  to  be  called  without  any  reference  to 
their  ordinary  calling  or  duties;  and  when  a 
force  thus  made  up  goes  aboard  the  wrecking 
train  and  starts  to  the  scene  of  disaster,  they 
are  all,  including  conductor,  engineer,  fireman, 
and  brakeman,  Just  as  much  in  a  common 
branch  of  service  while  on  the  way  as  they  are 
after  their  arrival  and  the  work  of  clearing 
the  tracks  has  actually  commenced.  It  Is  an 
error  to  suppose  that  a  force  of  men  cannot  be 
engaged  in  a  common  service  unless  all  are  con- 
tinuously working  at  the  same  time  and  en- 
gaged in  doing  precisely  the  same  kind  of  work. 
It  is  sufficient  if  ail  are  actually  employed  by 
the  same  master,  and  that  the  work  of  each, 
whatever  it  may  be,  has  for  Its  Immediate  ob- 
ject a  common  end  or  purpose  sought  to  be  ac- 
complished by  the  united  efforts  of  ail.  The 
skill  of  a  carpenter,  blacksmith,  or  other  me- 
chanic might  be  very  useful  in  removing  a 
wreck,  and  when  thus  working  together  in  such 
a  service,  though  each  one  in  his  own  particular 
way,  they  are  all,  within  the  meaning  of  the 
rule,  engaged  in  a  common  employment,  not- 
withstanding in  their  ordinary  employment  they 
have  no  connection  with  each  other,  and  conse- 
quently when  80  engaged  are  not  fellow  serv- 
ants." 

On  the  other  hand,  a  relation  between  the  du- 
ties of  the  negligent  and  injured  servants  which 
merely  enables  them  to  observe  how  each  did  his 
work,  and  does  not  furnish  either  with  any  op- 
portunity of  Influencing  the  other's  conduct,  is 
not  one  of  which  coservice  can  be  predicated. 
In  North  CThicago  Rolling  Mill  Co.  v.  Johnson 
(1885)  114  111.  57,  29  N.  E.  186,  the  court,  in 
approving  of  the  refusal  of  the  trial  Judge  to 
find  for  the  appellant  if  the  duties  of  the  negli- 
gent and  injured  servants  were  so  related  that 
they  could  observe  how  each  did  his  work,  said : 
"The  Idea  Is,  that  the  relations  between  the 
servants  must  be  such  that  each,  as  to  the 
other,  by  the  exercise  of  ordinary  caution,  can 
either  prevent  or  remedy  the  negligent  acts  of 
the  other,  or  protect  himself  against  its  conse- 
quences ;  and,  of  course,  where  there  is  no  right 
or  no  opportunity  of  supervision,  or  where  there 
is  no  independent  will,  and  no  right  or  oppor- 
tunity to  take  measures  to  avoid  the  negligent 
acts  of  another  without  disobedience  to  the  or- 
ders of  his  Immediate  superior,  the  doctrine 
can  have  no  application.  How  can  the  laborer 
be  profited  by  a  knowledge  of  the  usual  manner 
of  doing  work  in  anotjier  department,  if  be  Is 
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unable,  in  any  reaaonable  way,  while  engaged 
In  the  proper  discharge  of  his  duties,  and  with- 
out disobedience  to  his  immediate  superiors,  to 
influence  the  conduct  of  the  lahorers  in  that 
department  ?" 

A  superintendent  and  a  subordinate  workman 
engaged  in  putting  out  a  fire  in  their  employer's 
factory  are  not  fellow  servants  so  that  the  sub- 
ordinate cannot  recover  of  the  employer  for  in- 
juries caused  by  the  negligence  of  the  superin- 
tendent, unless  their  relations  were  such  that 
the  subordinate  could  ''exercise  an  influence" 
upon  the  superintendent  "promotive  of  proper 
caution."  Hobbold  ▼.  Chicago  Sugar  Ref.  Co. 
(1892)  44  III.  App.  418. 

As  another  case  puts  it,  mere  co-operation  is 
not  enough  to  back  the  servant's  action,  if  there 
was  no  opportunity  to  exercise  this  mutual  in- 
fluence. Chicago  &  B.  I.  R.  Co.  v.  Kneirlm 
(1894)  162  lU.  458,  39  N.  B.  324,  Adopted 
in  Chicago  &  A.  R.  Co.  v.  Swan  (1897) 
70  111.  App.  831,  holding  that  a  l>aggageman  and 
engineer  are  not,  as  matter  of  law,  fellow  serv- 
ants simply  because  they  co-operate  in  the 
transportation  of  the  passengers  and  their  bag- 
gage. 

g.  Consociation  primarily  a  question  of  fact  for 

the  jury. 

A  theory  of  common  employment  which  makes 
its  availability  turn  upon  what  is  primarily 
and  essentially  a  question  of  fact,vte.>  whether 
the  negligent  and  injured  servants  were  directly 
co-operating  with  one  another  In  the  same  line 
of  employment,  or  were  brought  into  such  asso- 
ciation as  would  enable  them  to  observe  each 
other's  conduct,  necessarily  involves  the  con- 
clusion that,  as  a  practical  rule  of  procedure, 
the  question  whether  or  not  different  servants 
of  the  same  master  are  fellow  servants,  within 
the  legal  signification  of  the  term,  is  ordinarily 
one  of  fact  to  be  determined  by  the  jury  from 
all  the  circumstances  of  each  case,  under  in- 
structions defining  the  relation.  Chicago  &  A. 
R.  Co.  V.  Swan  (1898)  176  III.  424,  52  N.  E. 
916,  Afllrmlng  (1897)  70  111.  App.  331 ;  Mobile 
&  O.  R.  Co.  V.  Mafsey  (1894)  162  III.  144,  38 
N.  E.  787 ;  Louisville,  B.  &  St.  L.  Consol.  R.  Co. 
Y.  Hawthorne  (1893)  147  111.  226,  30  N.  E.  534 ; 
Chicago  &  A.  R.  Co.  v.  House  (1898)  172  III. 
601.  50  N.  B.  151 ;  Lake  Brie  &  W.  R.  Co.  v. 
Mlddleton  (1892)  142  111.  650,  32  N.  E.  463; 
Toledo,  W.  &  W.  R.  Co.  v.  Moore  (1875)  77  111. 
217;  Westville  Coal  Co.  v.  Schwartz  (1898)  177 
111.  272,  52  N.  B.  276,  Affirming  (1897)  75  111. 
App.  468;  Illinois  Steel  Co.  v.  Bauman  (1898) 
78  III.  App.  73,  Affirmed  in  (1899)  178  III.  361, 
63  N.  B.  107. 

After  this  question  has  been  determined  by 
the  court  of  appeals  in  Illinois,  which  Is  the 
highest  one  competent  to  pass  upon  the  facts, 
its  decision  is  not  subject  to  review.  Cblcago 
k  A.  R.  Co.  V.  Kelly  (1889)  127  111.  637,  21  N. 
B.  203  ;  Indianapolis  &  St.  L.  R.  Co.  v.  Morgen- 
stem  (1883)  106  III.  216;  Chicago  &  A.  R.  Co. 
V.  O'Brien  (1895)   155  111.  630,  40  N.  E.  1023. 

In  Chicago  &  N.  W.  R.  Co.  v.  Snyder  (1889) 
128  111.  655,  21  N.  E.  520,  the  jury  returned  a 
negative  answer  to  the  following  question : 
"At  the  time  of  the  accident  causing  Snyder's 
death  did  the  usual  duties  of  said  Snyder  and 
Torrence,  the  semaphore  attendant,  bring  them 
habitually  together  so  that  they  could  exercise 
a  mutual  Influence  upon  each  other  promotive 
of  proper  caution,  so  as  to  make  them  coem- 
ployees  in  the  same  line  of  employment,  as  ew- 
plained  in  defendant's  instruction"  (embody- 
ing rule  laid  down  in  earlier  Illinois  cases)  ? 
The  italicised  clause  was  added  to  the  question 
by  the  court,  and  this  modification  of  the  ques- 
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tion  by  the  court  was  complained  of  as  error. 
It  was  held  thaA  the  defendant  company  was  not 
prejudiced  by  thus  referring  the  jury  to  its  own 
instruction  prepared  by  its  own  counsel,  since 
they  were  not  required  by  the  modification  to 
pass  upon  the  law,  but  were  merely  told  to  an- 
swer the  question  of  fact,  propounded  to  them, 
in  accordance  with  the  principles  of  law  laid 
down  in  the  instruction.  Hence,  whenever  dif- 
ferent deductions  might  be  reasonably  drawn 
from  the  evidence  as  to  either  of  the  alternative 
issues  upon  which  this  ultimate  fact  depends.  It 
is  error  to  take  the  case  from  the  jun**  Chi- 
cago &  A.  R.  Co.  V.  Kelly  (1889)  127  IH.  637, 
21  N.  B.  203 ;  Mobile  &  O.  R.  Co.  t.  Godfrej 
(1895)  155  111.  78,  39  N.  E.  590. 

According  to  the  Illinois  decisions  there  ii 
always  deemed  to  be,  within  the  meaning  of 
this  rule,  a  possibility  of  diverse  opinions  ta 
respect  to  those  issues,  if  the  servants  were 
working  in  what  would  be  styled,  in  popular 
parlance,  different  departments,  and  that  the 
court  should  not  assume  to  control  or  review  a 
verdict  unless  it  would  be  a  dear  abuse  of  terms 
to  predicate  such  a  difference  under  the  cir- 
cumstances. Louisville,  E.  &  St.  L.  Consol.  B. 
Co.  V.  Hawthorn  (1893)  147  111.  226,  85  N.  B. 
534,  Aflirmlng  (1892)  45  111.  App.  635;  Ch\- 
cago  &  B.  I.  R.  Co.  V.  Kneirlm  (1892)  48  111. 
App.  243  (1894)  152  lU.  468,  39  N.  E.  824; 
Chicago  ft  N.  W.  R.  Co.  v.  Snyder  (1886)  117 
111.  376,  7  N.  E.  604 ;  Cliicago  &  N.  W.  R.  Co. 
v.  Moranda  (1879)  98  111.  302,  84  Am.  Rep.  168 : 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  y.  McLaughlin 
(1894)  66  111.  AUD.  53;  Chicago  ft  B.  L  B. 
Co.  V.  Shannon  (1892)  43  111.  App.  540;  Chi- 
cago ft  W.  I.  R.  Co.  V.  Flynn  (1894)  64 
111.  App.  387,  Affirmed  jn  (1895)  154  HI.  448, 
40  N.  B.  332;  Chicago  ft  A.  R.  Co.  y.  Hoyt 
(1887)  122  111.  369,  12  N.  B.  225.  See  also 
Webb  V.  Denver  ft  R.  G.  R.  Co.  (1891)  7  Utah, 
363,  26  Pac.  981. 

On  the  other  hand,  the  question  whether  the 
relation  of  fellow  servants  existed  is,  in  the 
same  state,  one  of  law  for  the  court  where  the 
evidence  for  the  plaintiff  Is  absolutely  conclu- 
sive, and  reasonable  minds  would  not  differ  as 
to  the  proper  inference  to  be  drawn.  Meyer 
V.  Illinois  C.  R.  Co.  (1899)  177  111.  591.  52  N. 
E.  848,  Affirming  (1895)  65  III.  App.  531;  Chi- 
cago ft  B.  I.  R.  Co.  V.  Driscoll  (1898)  176  111. 
330,  52  N.  B.  921,  Reversing  (1897)  70  111.  App. 
91;  Swadiey  t.  Missouri  P.  R.  Co.  (1893)  118 
Mo.  268,  24  S.  W.  140 ;  Relyea  v.  Kansas  City. 
Ft.  S.  ft  G.  R.  Co.  (1892)  112  Mo.  86,  18  L.  B. 
A.  817,  20  S.  W.  480 ;  Parker  v.  Hannibal  ft  St. 
J.  R.  Co.  (1891)  109  Mo.  362,  18  L.  R.  A.  802. 
19  S.  W.  1119,  per  Gantt,  J.,  and  Barclay,  J. 
(assenting  and  dissenting  judges)  ;  Garrahy  v. 
Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  (1885)  25 
Fed.  Rep.  258. 

The  rule  that  it  is  for  the  court  to  state  what 
constitutes  the  relation  of  fellow  servants,  and 
for  the  jury  to  determine  whether  or  not  that 
relation  exists,  cannot  be  construed  to  mean 
that  the  trial  court  Is  bound  to  submit  the  case 
to  the  jury,  even  when  the  evidence  shows  con- 
clusively that  the  relation  of  fellow  servants 
exists,  and  there  Is  no  evidence  to  show  the 
contrary.  O'Leary  v.  Wabash  R.  Co.  (1893)  52 
111.  App.  641;  Springfield  Iron  Co.  y.  Gould 
(1882)  11  III.  App.  439  (rails  left  in  danger- 
ous position  by  plaintiff  and  co&ervanta). 

In  brief,  the  definition  of  fellow  servants  Is 
a  question  of  law;  whether  a  given  case  falls 
within  that  definition  is  a  question  of  fact. 
Chicago  ft  A.  R.  Co.  v.  Swan  (1898)  176  III. 
424,  52  N.  E.  916 ;  Sprlngside  Coal  MIn.  Co.  v. 
Grogan  (1897)  169  111.  50,  48  N.  E.  190 ;  Pitts- 
burg Bridge  Co.  v.  Walker  (1897)  170  111.  650, 
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48  N.   K.  915;   Chicago  City  R.  Co.  t.  Leach 
(1898)    80  111.  App.  354. 

The  qaestloB  whether  servantB  are  In  a  com- 
mon employment  may  also  be  termed,  using  the 
lame  phraseology  as  has  been  employed  in  the 
raj«8  cited,  a  mixed  question  of  law  and  fact. 
This  mode  of  describing,  it  does  not,  of  course, 
imply  a  relation  between  the  court  and  Jury  at 
all  different  from  that  stated  above.  Chicago, 
B.  &  Q.  R.  Co.  y.  Fitzgerald  (1890)  40  111.  App. 
476. 

h.  CrUicistua   of  the  doctrine  of  consociation. 

The  Tiew  that  common  employment  may  de- 
pend on  mere  contiguity  or  distance,  or  on  a 
more  or  less  intimate  association  between  the 
daties  of  the  negligent  and  injured  servants, 
was,  as  we  have  seen  (II.  c,  supra),  discussed 
In  the  leading  case  of  Farwell  v.  Boston  &  W. 
R.  Corp.  (1842)  4  Met.  49,  38  Am.  Dec.  339. 
Chief  Justice  Shaw's  arguments  against  this 
view,  which  have  been  restated,  and  to  some 
extent  expanded,  in  later  opinions,  have  been 
regarded  as  completely  convincing,  except  by 
the  few  courts  whose  decisions  have  just  been 
discussed. 

In  Brodeur  v.  Valley  Falls  Co.  (1889)  16  R. 
I.  44S,  17  Atl.  54,  the  court,  after  quoting  from 
this  opinion,  said  :     "The  reasons  here  set  forth 
are  a  strong  answer  to  the  position  talcen  !n  the 
Illinois  cases.     They  show  an  obvious  imprac- 
ticability in  trying  to  gauge  the  liability  of  an 
employer,   in  a  complex  business,  by  the  inde- 
pendence of  its  different  branches,   or  by  the 
intercommunication    of    those    employed.     Not 
only   would  it  be  almost   impossible,   in  many 
rases,    to   separate  the  work  into  distinct   de- 
partments and  to  discern  their  dividing  lines, 
trat  Incidental  duties,  changing  the  relations  of 
workmen   to  each  other,   would  also  vary  the 
master's  liability.     He  would  thus  be  liable  for 
the  negligence  of  a  servant  at  one  time  or  place 
and  not  at  another.     Without  a  personal  super- 
vision of  all  his  help  in  all  their  work  he  could 
not  know  when  he  was  responsible  and  when  he 
was  not.     Moreover,  such  a  rule  would  govern 
the  liability  of  a  master  when  the  groundwork 
upon  which  the  rule  is  founded  did  not  exist. 
For,  if  the  test  of  liability  be  that  of  tjbe  sepa- 
rate and    independent  duties  of   the   servants, 
they  may,  nevertheless,  be  so  near  each  other  as 
to  be  able  to  exert  a  mutual  inOuence  to  cau- 
tion :  or,  if  it  be  that  of  association,  they  may 
still  be  in  the  same  department,    but    unable, 
from  their  duties  or  positions,  to  exert  such  in- 
fluence. 

Bot,  aside  from  these  considerations,  we  do 
act  think  the  rule  Is  correct  in  principle.     The 
principle  upon  which  the  determination  of  Far- 
weil  V.  Boston  &  W.  R.  Corp.  (1842)  4  Met.  49, 
38  Am.  Dec.  339,  proceeded  Is  the  same  that  has 
been  generally  followed  in  England  and  in  this 
country,  namely,  that  the  rights  and  liabilities 
of  both   master  and   servant  are  those  which 
grow  out  of  their  contract  relation.     The  mas- 
ter impliedly  agrees  to  use  due  care  for  the 
safety  of  his   servant,     In    providing   suitable 
places  and  appliances  for  work ;  and,  as  is  uni- 
versally conceded,  the  servant  agrees  to  assume 
the  ordinary  risks    of    his    employment.     The 
most  common  risks  of  service  spring  from  the 
negligence  of  fellow  servants.     When  one  works 
with  others,  he  knows  that  his  safety  depends 
oa  the  exercise  of  care  by  those  around  him,  as 
their  safety  depends  also  upon  his  own  caution. 
Ko  man  can  enter  into  an  employment  without 
a  tb  ucht  of  this.  Negligence,  therefore,  among 
workmen  is  a  breach  of  the  duty  which  each 
owes  to  the  others,  and  not  a  breach  of  the  [ 
master's  duty,  if  he  has  exercised  the  care  that 
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is  required  of  him.  For  nis  own  negligence  the 
master  must  answer,  but  for  that  of  others, 
which  is  a  risk  incident  to  evei^  employment, 
he  has  not  agreed  to  be  responsible,  but,  on 
the  contrary,  the  servant  has  impliedly  agreed 
to  assume  it  upon  himself.  The  contract  rela- 
tion, therefore,  puts  them  outside  of  the  rule 
which  makes  a  master  liable  to  a  stranger  for 
the  negligence  of  his  agent,  for  respondeat  su- 
perior is  based  upon  considerations  of  public 
policy  which  are  not  called  for  in  the  relation 
between  master  and  servant.'* 

See  also  the  following  passage  in  Ross  v.  New 
York  C.  &  H.  R.  R.  Co.  (1875)  5  Hun,  488: 
'*The  rule  exempting  the  master  from  responsi- 
bility to  one  servant  for  injury  sustained  by  him 
from  the  negligence  of  another  servant  does  not 
rest  or  depend  upon  the  intimacy  of  their  rela- 
tions to  each  other  in  their  particular  work,  re- 
spectively. It  extends  to  all  employees  of  a  com- 
mon master  engaged  In  carrying  on  any  general 
work  or  enterprise.  It  rests  upon  the  single 
ground  above  stated,  that  the  master  impliedly 
contracts  with  each  and  every  employee  to  sub- 
ject them,  respectively,  to  no  unreasonable  risks 
from  the  incompetency  of  any  of  their  fellow 
workmen.  If  workmen  are  employed  together 
in  any  particular  branch  of  labor,  and  their 
knowledge  of  each  other,  and  of  the  state  of 
the  machinery  or  implements  furnished  for 
their  common  use,  is  as  well  known  to  them  as 
to  their  master,  this  fact  may  furnish  another 
element  of  exemption  fr(Mn  responsibility  on  the 
part  of  the  master,  if  they  consent  to  continue 
to  work  with  incompetent  fellow  servants,  or 
with  defective  or  Insufficient  Implements  or  ma- 
chinery. .  .  .  These  cases  (i.  e.,  in  Illinois 
and  other  states  where  a  similar  theory  Is 
adopted)  it  seems  to  me,  overlook  or  mistake 
the  true  principle  upon  which  the  master's  lia- 
bility in  such  cases  rests.  All  the  servants  of 
a  common  master  stand  to  him  in  the  same  rela- 
tion, they  severally  tmdertake  to  work  for  the 
same  master,  and  take  and  assume  on  their  part 
the  risk  of  all  dangers  ordinarily  incident  to 
their  employment.  The  master.  Impliedly,  un- 
dertakes on  his  part  to  exercise  ordinary  care 
to  protect  them  from  all  unreasonable  risks  and 
dangers  pertaining  to  such  work,  resulting  from 
the  employment  of  incompetent  servants  in 
other  departments  of  his  work.  Yet  they  are 
not  altogether  satisfactory. 

Two  separate  positions,  it  will  be  observed, 
are  taken,  one  being  that  the  doctrine  of  asso- 
ciated duties  is  ''incorrect  in  principle/'  (See 
Brodeur  v.  Valley  Brails  Co.  (1889)  16  R.  I. 
448,  17  Atl.  54,  supra),  or  based  on  "an  er- 
roneous theory  ;"  while  the  other  is  that  (so  ex- 
pressed in  Neal  v.  Northern  P.  R.  Co.  (1894) 
57  Minn.  365,  59  N.  W.  312)  there  are  insuper- 
able practical  difficulties  in  the  way  of  testing 
the  existence  of  a  common  employment  by  the 
Independence  of  the  different  branches  of  the 
business,  or  by  the  intercommunication  of  those 
employed. 

As  regards  the  former  of  these,  it  seems  suf- 
ficient to  point  out  that  there  is  a  clear  petitis 
principii  committed,  when  a  court  assumes  to 
condemn,  as  radically  and  Inherently  incorrect, 
one  of  two  opposing  theories  which,  in  their 
ultimate  analysis,  are,  it  is  evident,  based  upon 
no  more  solid  foundation  than  mere  postulates. 
Incapable  of  demonstration,  and  expressing 
simply  the  opinions  of  various  judges  as  to  mat- 
ters concerning  which  a  lawyer  Is  no  more  like- 
ly to  be  In  the  right  than  any  other  person  of 
Intelligence  and  good  education. 

On  the  one  hand,  it  is  assuredly  not  self- 
evident  that  servants  are  made  more  cautious 
and  diligent  by  being  deprived  of  the  right  of 
recovering    for    Injuries    caused    by    the    ueg- 
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ligence  of  ail  coemployees  except  vice  principals 
— ^w^bicli  l8  practically  the  result  of  the  rule  ap- 
plied by  the  majority  of  the  courts.  Chicago, 
M.  &  St.  P.  R.  Co.  T.  Ross  (1884)  112  U.  S.  377, 
28  L.  ed.  787,  6  Sup.  Ct.  Rep.  184;  Burlce  ▼. 
Norwich  &  W.  R.  Co.  (1867)  34  Conn.  474  ;  Far- 
weil  ▼.  Boston  &  W.  K.  Corp.  (1842)  4  Met.  49, 
88  Am.  Dec.  339 :  Ryan  t.  Cumberland  Valley 
R.  Co.  (1854)  23  Pa.  884;  Crispin  v.  Babbitt 
(1880)  81  N.  Y.  516,  37  Am.  Rep.  521;  New 
Pittsburgh  Coal  &  Coke  Co.  v.  Peterson  (1893) 
136  Ind.  398,  35  N.  E.  7 :  Smoot  y.  Mobile  &  M. 
R.  Co.  (1880)  67  Ala.  18. 

Extremely  impresslye  in  this  connection  are 
the  common-sense  remarks  of  Field,  J., 
in  C!hicago,  M.  &  St.  P.  R.  Co.  ▼.  Ross 
(1884)  112^  U.  S.  877,  28  L.  ed.  787,  6 
Sup.  C!t.  Rep.  184,  as  to  the  extreme  question- 
ableness — to  use  no  stronger  term — of  the  sound- 
ness of  a  doctrine  which  simply  amounts  to  an 
assertion  that  the  instinct  of  self-preservation 
is  not  a  motive  power  suflSciently  strong  to 
make  servants  as  careful  as  their  character  and 
temperament  will  permit,  and  still  less  self-evi- 
dent that,  if  the  rule  does  operate  in  the  man- 
ner supposed,  the  increase  of  caution  and  dili- 
gence thus  secured  is  so  considerable  that  Its 
enforcement  is  justifiable  on  so  broad  a  ground 
as  that  of  public  policy. 

On  the  other  hand,  it  is  equally  impossible  to 
assert  that  there  is  anything  essentially  falla- 
cious and  unsound  in  the  idea  of  the  other 
school  of  thought,  that  it  is  illogical  to  throw 
the  responsibility  to  which  a  rule  deduced  from 
such  premises  subjects  the  servants  upon  any 
employees  except  those  who  possess  the  oppor- 
tunity and  means  for  that  self -protect  ion  which 
it  is  one  of  the  principal,  if  not  the  principal, 
objects  of  the  rule  to  secure.  The  proposition 
that  a  doctrine  which,  when  reduced  to  Its  sim- 
plest terms,  merely  amounts  to  the  statement 
that  the  law  should  imply  a  contract  to  assume 
the  risks  of  a  fellow  servant's  negligence  t>e- 
cause  it  is  expedient  on  grounds  of  public  pol- 
icy, is  intrinsically  less  correct  than  another 
doctrine,  the  essence  of  which  is  that,  in  cer- 
tain classes  of  cases,  it  would  be  unreasonable 
to  imply  such  a  contract,  cannot  be  established 
by  a  mere  dogmatic  assertion.  Under  this  head, 
therefore,  the  utmost  that  can  be  affirmed  is 
that  the  doctrine  of  associated  duties  is  the 
doctrine  of  the  minority,  and  In  judicial,  as  in 
other  kinds  of  leglErtatlon,  this  fact  is,  for 
practical  purposes,  conclusive. 

The  other  objections  made  to  the  Illinois  doc- 
trine—the extreme  vagueness  of  the  test  sup- 
plied by  the  conception  of  association  or  dis- 
sociation of  duties,  and  the  immense  difficul- 
ties which  the  constantly  changing  relations  of 
servants  would  in  practice  create — are  unques- 
tionably serious;  but,  properly  viewed,  they 
seem  to  be  not  so  much  objections  which  are 
fatal  to  the  doctrine  itself,  taken  in  the  ab- 
stract, as  objections  which  tend  to  discredit  the 
doctrine  In  the  form  In  which  It  is  actually  ap- 
plied by  courts  which  shrink  from  carrying  it 
out  to  its  proper  concf  asions.  A  Judge  who 
takes  his  stand  on  the  broad  ground  that  a  serv- 
ant is  not  in  a  common  employment  with  any 
fellow  employee  against  whose  negligence  he  is 
incapable  of  protecting  himself  cannot,  it  is 
submitted,  find  any  logical  halting-place  short 
of  a  theory  which  will  enable  the  injured  serv- 
ant to  recover  in  every  case  where  the  particu- 
lar act  which  caused  his  injury  was  done  at 
such  a  distance  that  his  senses  could  give  him 
no  intimation  of  the  peril  which  menaced  him, 
or  under  such  circumstances  that,  although  he 
may  have  been  aware  of  the  peril,  he  was  un- 
able to  ward  it  off  or  escape  from  it.  The 
means  of  self -protection  upon  which  the  II II 
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nois  doctrine  lays  almost  its  whole  stress,  «is., 
that  associated  servants  can  exercise  an  influ- 
ence upon  each  other's  conduct,  and  report 
any  delinquencies  which  they  may  observe  must 
evidently  be,  in  many  instances,  wholly  inade- 
quate to  secure  them.  If  the  theory  that  the 
capacity  for  self-protection  is  the  final  test  of 
common  employment  Is  once  accepted,  there 
seems  no  reason  whatever  why  the  relaxation 
of  the  general  rule  should  stop  at  the  point  at 
which  the  courts  of  that  and  other  states  have 
chosen  to  arrest  it. 

There  is  only  too  good  reason  for  the  follow- 
ing complaint  of  Thomas,  J.,  in  a  case  which  is 
one  of  the  most  remarkable  illustrations  of  the 
hair-splitting  distinctions  of  which  the  doc- 
trine of  consociation  has  been  so  prolific.  "The 
embarrassment  the  courts  encounter  in  the  dis- 
cussion of  the  law  of  fellow  service  grows  oat 
of  the  difficulty  in  adopting  and  adhering  to 
some  general  principle  upon  which  to  proceed. 
When  the  principle  announced  In  the  earlier 
cases — ^that  all  servants  employed  and  paid  by 
the  common  master  to  perform  common  service 
were  fellow  servants — was  al^ndoned,  the 
courts  were  left  apparently  with  no  sound  prin- 
ciple by  which  they  could  be  guided  and  con- 
trolled in  concrete  cases."  Parker  v.  Hannibal 
&  St.  J.  R.  Co.  (1891)  109  Mo.  862,  403.  18  L. 
R.  A.  802,  19  S.  W.  1119. 

The  servant  can  receive  the  legitimate  benefit 
of  this  principle  only  by  a  doctrine  which  will 
t>ermlt  his  action  to  be  maintained,  except  In 
cases  where  the  relation  between  his  duties  and 
those  of  the  delinquent  coemployee  were  snch 
that  he  has  a  reasonable  chance  of  protecting 
himself  by  his  own  personal  efforts. 

The  futility  of  attempting  to  base  a  theory 
of  consociation  on  any  other  grounds  but  this 
is  well  brought  out  in  the  following  remarks  of 
the  court  in  Manville  v.  Cleveland  &  T.  R.  Co. 
(1860)  11  Ohio  St.  417 :  "In  this  use  of  the 
term  common  duty  or  common  service  applied 
to  the  employees  of  a  railroad  company,  in  con- 
ducting the  active  business  upon  the  road,  serv- 
ants somewhat  disconnected  In  their  respective 
duties  are  necessarily  Included.  But  this  want 
of  immediate  connection  In  their  respective  du- 
ties will  be  found  to  obtain,  even  if  the  use  of 
the  term  should  be  restricted  so  as  to  embrace 
only  the  operatives  upon  the  same  train.  The 
respective  duties  of  those  assigned  to  different 
positions  upon  the  train  will  be  found,  to  a 
great  extent,  necessarily  independent  of  each 
other ;  and  yet  the  carelessness  of  anyone  may 
often  be  fatal  to  other  servants  on  the  same 
train  having  no  control  over  the  deHnquent.  and 
in  full  discharge  of  their  own  duties.  And  yet 
the  most  limited  application  of  the  rule  must 
necessarily  embrace  such  cases." 

The  doctrine  in  Its  present  shape  is  a  mere 
arbitrary  compromise  which  can  scarcely  be 
said  to  have  any  higher  justification  than  Its 
effects  in  mitigating  the  severe  consequences  of 
a  rule  which  so  often  operates  in  a  manner  re- 
volt Ingly  harsh  and  oppressive. 

It  is  of  some  interest  to  note  in  the  present 
connection  that  If,  as  is  asserted  by  the  authori- 
ties, the  absence  of  any  traces  of  the  doctrine 
of  common  employment  on  the  books  prior  to 
the  decision  of  Priestley  v.  Fowler  (1837)  3 
Mees.  *  W.  1,  1  Murph.  &  H.  305,  1  Jur.  987, 
Is  due  to  the  fact  that  It  was  considered  so  in- 
disputable as  to  be  beyond  the  reach  of  attack, 
this  unquestioning  acceptance  may  possibly  be 
explained  by  the  small  sise  of  most  of  the  in- 
dustrial concerns  in  early  times,  and  the  char- 
acter of  the  work  usually  done  in  those  which 
were  larger  than  the  average.  Owing  to  the 
conditions  which  prevailed,  accidents  must  have 
been  quite  rare  in  which  the  negligent  and  in- 
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Jured  aerrants  did  not  occupy.  In  the  discbarge 
of  Lhelr  duties,  such  local  relations  that  each 
could  protect  himself  to  some  extent  against 
isolated  acts  of  negligence,  and  to  the  sturdy, 
self-reliant  Anglo-Saxon  artisan  or  laborer  there 
might  well  have  seemed  nothing  unfair,  under 
sac^  circumstances  of  physical  contiguity,  in 
expecting  him  to  assume  the  risk  of  his  fel- 
lo^r  worker's  negligence.  The  existence  of  such 
a  feeling,  complex  with  the  extremely  undevel- 
oped, condition  of  the  law  of  negligence,  was, 
it  may  be,  the  reason  no  attempts  were  mjide 
to  liold  the  employers  responsible.  If  this  sur- 
mlae  be  well-founded,  it  is  apparent  that  the 
theory  of  associated  duties  may  be  regarded  as 
representing  the  results  of  a  tendency  to  revert 
to  what  may  have  been  the  original  rule.  Uel- 
yea  ▼.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  (1892; 
Mo.)  19  S.  W.  1116  (failure  to  set  brakes  re- 
anlted  in  car8j*unning  down  a  grade  and  collid- 
ing wKh  a  train). 

SuHiTan  v.  Missouri  P.  R.  Co.  (1888)  07  Mo. 
117,  10  8.  W.  852,  was  held  not  to  involve  an 
acceptance    of    the    departmental    rule    which 
would  make  the  master  Uable  in  such  a  case. 
The  diyision  court  said:     "In  this  case  each 
servant  was  under  the  immediate  command  of 
his  own  conductor.  It  is  true ;  but  that  fact  does 
not  constitute  a  decisive  or  controlling  circum- 
stance.    Many  cases  may  be  Instanced  where 
different  gangs  of  men,  each  gang  under  th%  or- 
ders of  its  own  foreman,  are  clearly  coservants 
within  the  rule  of  exemption.     It  does  appear 
in  this  case  that  train  52  left  Thayer  and  pur- 
sued its  trip  under  the  orders  of  the  train  des- 
patcher ;  and  it  Is  fair  to  presume  that  the  oth- 
er trains  made  their  trips  under  orders  emanat- 
ing from   the  same  source.     The   injured   and 
offending  servants  were  operating  trains  over 
the  same  section  of  the  road.     Though  some- 
times far  apart,  they  were  necessarily  thrown 
into  close  relatlon.in  respect  to  the  performance 
of   their  work,  and  they  were  oigaged  in  the 
same  department  of  service.     They  were,  in  our 
opinion,  coservants  within  the  fair  meaning  of 
the  rule  of  exemption,  so  that  defendant  is  not 
liable  for  injuries  inflicted  by  one  upon  the  oth- 
er."    This  ruling  was  affirmed  by  the  court  in 
banc,  where  stress  was  laid  on  the  fact  that 
both  servants  were  under  orders  of  the  same 
I  rain  dcspntcher.     Relyea  v.  Kansas  City,  Ft. 
8.  k  G.  U.  Co.  (1892)  112  Mo.  86,  18  L.  R.  A. 
817,  20  S.  W.  480 :  Wabash,  St.  L.  &  P.  R.  Co. 
V.  Conkling  (1884)  15  111.  App.  157  (two  engi- 
neers)  :  Clark  v.  Wabash  R.  Co.  (1803)  52  111. 
App.  104. 

In  Missouri,  coservlce  has  been  held  to  be  a 
defense,  where  a  brakeman  failed  to  set  brakes 
on  cars  left  on  the  main  track  while  others  were 
being  switched  onto  a  siding,  and  the  unsecured 
cars  got  into  motion  and  collided  with  another 
train,  killing  the  flreman  thereon.  Relyea  t. 
Kansas  City,  Ft.  S.  *  G.  R.  Co.  (1892)  112  Mo. 
S6.  18  L.  R.  A.  817.  20  8.  W.  480  ("though  some- 
tlEces  far  apart,  they  were  necessarily  thrown 
into  close  relation  In  respect  to  the  perform- 
ance of  their  work,  and  they  were  engaged  in 
the  same  department  of  service"). 

The  same  doctrine  has  been  laid  down  in  Ken- 
tucky as  to  the  engineer  of  one  ordinary  train 
and  the  brakeman  of  another.  Louisville  &  N. 
R.  Co.  V.  Robinson  (1868)  4  Bush,  507 ;  Louis- 
Tllle,  C.  &  L.  R.  Co.  V.  Cavens  (1873)  9  Bush, 
559;  Kentucky  C.  R.  Co.  ▼.  Ackley  (1888)  87 
Ky.  278,  8  S.  W.  691  (no  opportunity  to  exer- 
cise watchfulness  over  the  negligent  servant). 
In  the  last  two  cases  the  delinquent  was  a  con- 
ductor. 

in  West  Virginia  coservlce  between  an  engi- 
re<^«-  and  the  conductor  on  another  train  has 
l*e<»n  deemed  to  exist.  Madden  ▼.  (Chesapeake 
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&  O.  E.  Co.  (1886)  28  W.  Va.  610,  57  Am.  Rep. 
605. 

In  several  cases  in  the  Illinois  court  of  ap- 
peals, a  like  view  has  been  taken :  Ohio  &  M. 
R.  Co.  V.  Robb  (1890)  36  111.  App.  627  (two 
engineers)  ;  Clark  v.  Wabash  R.  Oo.  (1893)  52 
111.  App.  104  (conductor  of  one  train  and  engi- 
neer of  another)  ;  North  Chicago  Street  R.  Co. 
V.  Dudgeon  (1896)  69  111.  App.  57  (crews  of 
two  street  cars)  :  Elgin,  J.  &  E.  R.  Co.  ▼.  Ma- 
laney  (1894)  59  111.  App.  114  (two  switching 
crews)  ;  Terre  Haute  &  I.  R.  Co.  v.  Leeper 
(1895)  60  111.  App.  194  (ciews  of  two  sections 
of  a  train,  who,  It  was  contended,  should  be 
regarded  as  serving  on  two  diflferent  trains. 
This  ruling  was  based  on  the  ground  that  "the 
duty  of  each  relates  to  a  joint  enterprise,  in 
the  proper  execution  of  which  each  is  equally 
interested,"  and  that  the  servants  were  put  tb 
constant  care  to  avoid  collisions)  ;  Illinois  C. 
R.  Co.  V.  Swisher  (1897)  74  111.  App.  164 
(where  the  brakeman  of  a  freight  train  stand- 
ing upon  a  aide  track  improperly  turned  a 
switch  so  that  a  passenger  train  left  the  main 
track  and  collided  with  the  freight  train,  to  the 
injury  of  the  fireman  on  the  engine  drawing  the 
passenger  train)  ;  Klees  v.  Chicago  &  E.  I.  R. 
Co.  (189G)  68  111-  App.  244  (engineer  of  switch- 
ing crew  and  engineer  and  brakeman  of  a  road 
train). 

Yet,  in  Chicago  &  A.  R.  Co.  v.  Hause  (1896) 
71  Hi.  App.  147,  Affirmed  (1898)  172  111.  601, 
50  N.  E.  151  (switch  left  open),  it  was  held 
that  a  Jury  were  Justified  in  finding  that  the 
conductor  of  a  freight  train  and  his  subordi- 
nates were  not  fellow  servants  of  the  crew  of  a 
passenger  train.  A  similar  ruling  was  made  in 
Chicago  &  W.  I.  R.  Co.  v.  Flynn  (1894)  54  111. 
App.  387,  Affirmed  (1895)  154  III.  448,  40  N. 
E.  332;  Cooper  v.  Mullins  (1860)  30  Ga.  146, 
76  Am.  Dec.  638. 

The  gripman  of  one  street  car  is  not,  as  mat- 
ter of  law,  a  fellow  servant  of  a  conductor  of 
another  car  injured  by  the  former's  negligence, 
where  there  are  about  a  thousand  persons  em- 
ployed as  conductors  or  gripmen  on  the  same 
line  of  road,  and  there  is  not  necessarily  any 
association  between  the  men  con«titutIng  the 
crews  of  two  different  trains,  and  the  conductor 
injured  had  never  worked  upon  the  same  train, 
and  was  personally  unacquainted  with  the  neg- 
ligent gripman.  Chicago  City  R.  Co.  v.  Leach 
(1898)  80  111.  App.  354. 

1.  Illuatrative  cctses  as  to  the  doctrine  of  conso- 

dated  duties. 

1.  Railway  work. 

For  the  purpose  of  facilitating  a  comparison 
between  the  results  of  the  antagonistic  doc- 
trines, as  applied  to  groups  of  specific  facts,  the 
decisions  in  the  subjoined  list  with  regard  to 
common  employment,  considered  as  being  de- 
pendent upon  association  of  duties,  are  tabu- 
lated under  headings  which  are  similar  to  those 
employed,  for  purposes  of  classification,  in  II.  d, 
Mupra. 

a.  Servants  engaged  in  office  work  and  in  hand- 
ling traitis. 

There  is  no  common  employment  between  a 
conductor  and  a  station  agent.  Chicago  &  N. 
W.  R.  Co.  V.  Snyder  (1886)  117  111.  376,  7  N. 
E.  604. 

A  station  agent  is  not  the  fellow  servant  of  a 
car  repairer  or  inspector  having  supervision  of 
the  condition  of  car  brakes,  although  the  agent 
is  required  to  set  the  brakes  of  cars  left  at  his 
station.  Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg 
(1898)  54  Neb.  127,  74  N.  W.  454,  Modified  on 
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lehearlng  In  (1888)  56  Neb.  748,  76  N.  W.  462, 
but  above  ruling  not  touched. 

In  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Powerf 
(1874)  74  Hi.  341,  it  was  assumed,  arguendo, 
for  purposes  of  illustration,  that  a  clerk  keep- 
ing books  in  the  office  was  not  a  cosenrant  of 
trainmen. 

In  Madden  ▼.  Chesapeake  &  O.  R.  Co.  (1866) 
28  W.  Va.  610,  57  Am.  Kep.  695,  the  same  con- 
clusion was  reached  as  regards  an  operator 
and  an  engineer,  on  the  two  grounds  that  they 
were  not  so  situated  as  to  control  or  Influence 
each  other's  conduct,  and  that  the  operator  was 
the  superior  servant. 

In  Eask  Tennessee,  Y.  &  Q.  R.  Co.  v.  De  Ar- 
mond  (1887)  86  Tenn.  73,  6  S.  W.  600,  a  tele- 
graph operator  was  held  not  to  be  a  fellow  serv- 
ant of  a  conductor,  both  because  he  is  In  a  sepa- 
rate department,  and  also  a  vice  principal,  as 
being  the  mouthpiece  of  the  superintendent. 

The  ruling  in  HaJl  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (1889)  39'f'ed.  Rep.  18,  that  a  telegraph 
operator  was  not  a  fellow  servant  of  a  brake- 
man.  Is  possibly  based  on  the  same  principle 
as  the  above  cases.  But  as  it  was  made  in  an 
oral  charge,  and  the  judge  gives  no  reasons  and 
cites  no  authorities,  its  precise  rationale  is 
doubtful. 

It  is  held  that  a  fireman  and  a  telegraph 
operator  are  engaged  in  different  departments, 
or  "about  a  different  piece  of  work,"  within 
the  meaning  of  Miss.  Const.  1890,  §  193.  Illi- 
nois C.  R.  Co.  T.  Hunter  (1892)  70  Miss.  471. 
12  So.  482. 

b.  Servants  working  on  the  same  train. 

There  is  a  common  employment  between  an 
engineer  and  brakeman.  Illinois  C.  R.  Co.  v. 
Keen  (1874)  72  III.  512  (engine  exploded)  ; 
Chicago  &  A.  R.  Co.  v.  Brandau  (1895)  65  111. 
App.  160;  Louisville  &  N.  R.  Co.  v.  Martin 
(1889)  87  Tenn.  398,  3  L.  R.  A.  282,  10  S.  W. 
772 ;  Dysart  v.  Kansas  (?ity.  Ft.  S.  &  M.  R.  Co. 
(1898)  145  Mo.  83,  46  S.  W.  751  (not  disputed 
— theory  of  plaintiff  was  negligence  in  selecting 
the  engineer)  ;  Chicago  &  A.  R.  Co.  v.  Brandau 
(1895)  65  111.  App.  150  (between  engi- 
neer and  fireman ;  engine  exploded)  :  Louis- 
ville &  N.  R.  Co.  V.  Robinson  (1868)  4 
Bush,  607  (between  two  brakemen)  ;  Chicago 
&  A.  R.  Co.  V.  Rush  (1877)  84  III.  570 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Howard  (1895)  45  Neb.  570. 
63  N.  W.  872  (special  finding  held  to  override 
general  verdict  for  the  plaintiff). 

Between  the  engineer  of  a  locomotive  engaged 
in  shifting  and  one  of  the  shifting  crew.  Cres- 
well  V.  Wilmington  &  N.  R.  Co.  (1899;  Del.)  43 
Atl.  629;  Eastern  Kentucky  R.  Co.  v.  Powell 
(1895)   17  Ky.  L.  Rep.  1051,  33  S.  W.  629. 

Between  a  conductor  and  his  coemployees  on 
the  train.  Chicago  &  N.  W.  R.  Co.  v.  Snyder 
(1886)  117  111.  376,  7  N.  E.  604 ;  Meyer  v.  Illi- 
nois C.  R.  Co.  (1899)  177  111.  591,  52  N.  E.  848. 

An  engine-driver  and  a  laborer  engaged  in  un- 
coupling cars.  Robertson  v.  Llnllthgon,  etc., 
Co.  (1891)  18  Sc.  Sess.  Cas.  4th  Series,  1221 
(engine  driven  without  warning  against  cars 
between  which  plaintiff  was;  action  at  common 
law  dismissed ;  Issue  allowed  under  employer's 
liability  act). 

An  engineer  and  an  engine  wiper.  Spencer 
V.  Ohio  &  M.  R.  Co.  (1892)  130  Ind.  181,  29  N. 
B.  915  (engine  negligently  started). 

o.  Servants  handling  different  trains. 

Under  the  consociation  doctrine  in  Illinois  it 
is  a  mixed  question  of  law  and  fact,  whether 
these  servants  are  in  a  common  employment, 
and  their  relations  should  therefore  be  submitted 
to  the  Jury  under  proper  instructions.  Lake 
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Brie  &  W.  R.  Co.  v.  Middleton  (1892)  142  III. 
560,  32  N.  E.  463. 

An  engineer  in  charge  of  an  engine  on  the 
main  track  is  not,  as  matter  of  law,  a  fellow 
servant  of  a  brakeman  at  the  rear  of  a  train 
on  a  side  track.  CHiicago  &  W.  I.  R.  Co.  v. 
Flynn  (1894)  64  111.  App.  387,  Affirmed  (1895) 
154  III.  448,  40  N.  B.  832. 

1'hese  decisions  seem  inconsistent  with  the 
unqualified  rulings  of  the  court  of  appeals,  tliat 
locomotive  engineers  on  the  same  road  are  fel- 
low servants.  Ohio  &  M.  R.  Co.  v.  Robb  (1890) 
36  111.  App.  627.  And  that  the  conductor  of  a 
freight  train  is  a  fellow  servant  of  the  engi- 
neer of  a  passenger  train.  dSiTk  v.  Wabash 
R.  Co.  (1893)  62  111.  App.  104  (here  the  nou- 
llablUty  of  the  company  was  also  referred  di- 
rectly to  the  conception  that  the  risk  was  one 
fully  understood). 

The  ruling  in  Terre  Haute  Sc  I.  Jt.  CO.  ▼.  Leep- 
er  (1895)  00  111.  App.  195,  that  the  men  on  dif- 
ferent sections  of  a  freight  train  are  coservants, 
is  another  decision  which  is  hardly  reconcil- 
able with  the  above  statement  of  doctrine  by 
the  supreme  court.  The  antagonism  seems  to 
be  essentially  the  result  of  a  different  theory 
of  the  reflation  between  the  functions  of  the 
court  and  the  Jury. 

For  the  Kentucky  decisions  under  this  head, 
see  III.,  a,  supra. 

d.  Servants  handling  trains,  and  switchmen. 

A  switchman  has  been  held  to  be  a  fellow 
servant  of  the  men  operating  an  ordinary  freight 
train.  Rutledge  v.  Missouri  P.  R.  Co.  (1S94) 
123  Mo.  121,  24  S.  W.  1053  (in  banc)  Affirmed 
in  (1894)  123  Mo.  140.  27  S.  W.  327,  by  whole 
court  without  argument. 

A  switchman  and  a  brakeman.  Bomdeau  t. 
Grand  Trunk  R.  Co.  (1866;  Quebec)  1  L.  C.  L. 
J.  186  (misplaced  switch ;  adopting  rule  of  Eng- 
lish law). 

And  a  like  ruling  has  been  made  in  several 
Illinois  cases  where  the  switchman  wns  injured 
by  the  negligence  of  a  switch  engineer.  Staf* 
ford  V.  Chicago.  B.  &  Q.  R.  Cb.  (1885)  114  111. 
244,  2  N.  E.  185 ;  Chicago.  R.  I.  &  P.  R.  Co.  v. 
Henry  (1880)  7  111.  App.  322:  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Touhy  (1887)  26  111.  App.  99; 
Warmlngton  v.  Atchison,  T.  ft  S.  F.  R.  Co. 
(1891)  4tt  Mo.  App.  159. 

In  LouUville  &  N.  R.  Co.  v.  Sheets  (1890) 
11  Ky.  L.  Rep.  781,  13  S.  W.  248,  a  yard  switch- 
mau  was  held  not  to  be  a  fellow  servant  of  an 
engineer  of  an  ordinary  train,  but  the  decision 
was  determined  by  difference  of  grade  rather 
than  difference  of  department. 

e.  Servants   handling   trains,  and  express   and 

baggage  men. 

There  is  not  coservice,  as  matter  of  law.  be- 
tween a  baggageman  and  an  engineer.  Chicago 
&  A.  R.  Co.  V.  Swan  (1898)  176  111.  424,  52  N. 
E.  916,  Affirming  (1S97)  70  111.  App.  331  (dec- 
laration alleging  facts  not  sufficient  to  show  co- 
service).  Nor  between  a  baggageman  and  a 
brakeman.  American  Exp.  Co.  v.  Rlsley  (1898) 
77  111.  App.  476.  Affirmed  in  (1899)  179  III. 
295,  53  N.  E.  558. 

In  Central  Trust  Co.  v.  Wabash.  St.  L.  & 
P.  R.  Co.  (1888)  34  Fed.  Rep.  616.  where  It  was 
held  that  an  expressman  and  a  baggageman  of 
a  passenger  train  were  not  fellow  servants,  the 
court  quotes  Illinois  cases,  but  seems  also  to 
consider  that  the  freight-train  employees  rep- 
resented the  master  at  the  time  of  a  collisloa 
caused  by  running  past  a  train  contrary  to  regu- 
lations. The  latter  conception  is  clearly  errone- 
ous. 
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f.  S^rvanU  handling  trains,  and  oar  inspectors, 

or  car  repairers. 

Servants  apcrating  trains,  and  car  repairers, 
bave  been  denied  being  coservants,  'in  Renfro  ▼. 
Chicago,  R.  I.  &  P.  R.  Co.  (1885)  86  Mo.  802 
(train  negUgeirtly  baclced  by  switcbing  crew)  ; 
Rlcbmond  &  D.  R.  Co.  v.  Nonnent  (1887)  84  Va. 
167.  4  S.  K.  211 ;  Illinois  C.  R.  Co.  y.  Billiard 
(1890)  09  Ky.  684,  37  S.  W.  75;  Daniels  v. 
Union  P.  R.  Cb.  (1890)  6  Utah,  357,  23  Pac. 
762  (this  case,  in  whicb  the  car-inspector 
was  the  delinquent,  was  aibrmed  In  Union  P.  R. 
Oo.  y.  Daniels  (1894)  162  U.  S.  684,  38  L.  ed. 
597,  14  Sap.  Ct.  Rep.  756,  but  on  the  ground 
of  the  nonassignabdlity  of  the  duty  of  inspecting 
ears)  ;  Chicago  &  A.  R.  Co.  v.  Hoyt  (1887)  122 
IlL  369,  12  N.  B.  225. 

In  the  case  last  cited  the  circumstance  which 
was  regarded  as  conclusively  negativing  com- 
mon employment  was  that  the  duties  of  the 
en^ne  driver  In  connection  with  his  train  ceased 
at  or  before  the  time  it  was  the  inspector's  duty 
to  go  upon  It  to  begin  his  work  of  inspection. 
The  court  said:  "Inspecting  cars  after  they 
are  delivered  In  the  yards  can  have  no  relation 
or  connection  with  the  running  of  trains  to 
distant  points.  .  .  .  Plaintiff  and  the  en- 
gine-driver were  not  engaged  in  the  same  busi- 
ness at  all.  It  was  distinct  and  wholly  differ- 
ent, and  had  each  rontinued  in  his  particular 
baaineas  for  any  Indefinite  period  it  is  hardly 
probable  they  would  have  been  brought  Into 
any  relation  where  one  might  have  exercised 
an  influence  over  the  other  promotive  of  proper 
caotion.  In  the  very  nature  of  the  business 
each  was  engaged  In,  It  was  impracticable  for 
one  to  have  had  any  influence  over  the  other 
promotive  of  proper  caution,  or  otherwise.  They 
were  strangers  to  each  other,  and  might  have  re- 
mained so  for  an  indefinite  time,  so  far  as  any- 
thing In  their  business  relations  would  have 
brought  them  together.  It  is  true  they  might 
have  been  fellow  servants  in  the  strictest  sense, 
and  yet  they  might  not  have  been  associated 
an  hour  before  the  happening  of  the  Injury. 
What  Is  meant  Is,  if  the  parties  continue  to  be 
engaged  in  a  common  service  they  will  be  habit- 
aally  associated,  so  that  they  may  exercise  any 
influence  over  each  other  promotive  of  common 
safety.  That  never  could  have  occurred  in  this 
case,  for  the  obvious  reason  the  duties  of  the 
cncrine-drlver  ceased  at  or  before  plaintiff's 
wonld  begin,  so  that  it  would  be  impossible  for 
one  to  exercise  any  Influence  whatever  over  the 
other." 

This  reasoning  seems  to  suggest  that  there 
may  be  a  distinction  between  ordinary  engi- 
neers and  those  whose  duties  are  conflned  to 
switching,  and  two  earlier  cases  in  Illinois  ex- 
pressly predicate  coservlce  between  switch  engi- 
neers and  car  repairers.  Chicago  &  A.  R.  Co.  v. 
Marphy  (1870)  53  111.  336,  5  Am.  Rep.  48  (car- 
repairer  struck  by  switch  engine  while  walking 
along  the  track)  ;  Valtez  v.  Ohio  &  M.  R.  (>>. 
(1877)   85  111.  500   (same  facts). 

But  in  Webb  v.  Denver  &  R.  G.  R.  Co.  (1891) 
7  rtab,  363,  26  Pac.  981,  the  directly  opposite 
view  was  taken,  and  this  agrees  with  the  Ren- 
fro Case  (1885)  86  Mo.  302,  cited  above. 

A  carpenter  in  railroad  switch  yards  and  a 
locomotive  engineer  are  not  coservants.  Eg- 
mann  v.  East  St.  Louis  Connecting  R.  Co. 
(1896)   65  111.  App.  345. 

A  switchman  and  a  car-repairer  are  not  co^ 
servants.  McNaughton  v.  Caledonian  R.  Co. 
19  Sc.  Scss.  Cas.  2d  series,  271.  Cited  with 
approval  by  Field,  J.,  in  CHiIcago,  Mj»&  St.  P. 
R.  Co.  V.  Ross  (1884)  112  U.  S.  377.  28  L.  ed. 
787.  5  Sup.  Ct.  Rep.  184;  Pool  v.  Southern  P. 
Co  ri891)  7  Utah,  308.  26  Pac  654  (the  car 
60  L.  K.  A. 


repairer  in  this  case  usually  worked  in  the  shop, 
but  occasionally  made  small  repairs  in  the  yard, 
and  the  switchman  was  under  the  direction  of 
the  yardmaster;  at  all  events,  not  coservants, 
as  matter  of  law)  ;  Chicago  &  E.  I.  R.  Co.  v. 
Knelrim  (1892)  48  III.  App.  243  (1894)  152 
111.  458,  39  N.  E.  824.  Contra,  see  Corbett  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  (1887)  26  Mo.  App. 
621,  where  the  "departmental  doctrine"  was  re- 
jected. But  in  view  of  the  more  recent  deci- 
sions by  the  supreme  court  this  ruling  Is  per- 
haps no  longer  law  in  Missouri. 

A  car  repairer  Is  not  a  fellow  servant  of  a 
motorman  on  a  street  car,  by  whose  negligence 
he  is  injured.  Stncke  v.  Orleans  R.  Co.  (1898) 
50  La.  Ann.  188,  23  So.  342. 

g.  Servants  handling  trains,  and  watchmen. 

An  engineer  is  not  a  coservant  of  a  watch- 
man at  a  bridge.  Pike  v.  Chicago  &  A.  R.  Co. 
(1890)  41  Fed.  Rep.  95.  Here  the  watchman 
has  nothing  to  do  with  the  operation  of  the 
trains  and  the  disconnection  of  duties  is  obvious. 

On  the  other  hand,  a  watchman  at  a  curve  of 
a  cable  street  railroad,  whose  duty  Is  to  signal 
approaching  cars  to  stop  and  start,  so  that  they 
will  not  meet  upon  the  curve,  Is  a  fellow  serv- 
ant with  the  grjpman.  Murray  v.  St.  Louis, 
C.  &  W.  R.  Co.  (1889)  98  Mo.  573,  5  L.  R.  A. 
735,  12  S.  W.  252.  Here  both  are  employed  in 
operating  the  cai^ — the  one  from  the  car  and  the 
other  from  the  ground, — "engaged  in  the  same 
department  of  work,  and  their  common  business 
was  such  that  one  could  exercise  a  preventive 
care  over  the  other." 

So,  the  crew  of  a  switching  engine  used  in 
making  up  trains,  and  a  night  watchman  at  a 
street  crossing  where  such  engine  Is  constantly 
passing  and  repassing,  are  deemed  to  l>e,  as  mat- 
ter of  law,  in  habitual  consociation,  and  there- 
fore fellow  servants.  (Hiicago  &  E.  I.  R.  Co.  v. 
Geary  (1884)  110  111.  383. 

h.  Sicitching  orews  in  yards. 

The  authorities  are  in  conflict  as  to  the  rela- 
tion which  servants  regularly  attached  to  the 
different  switching  crews  hold  to  other  crews 
in  the  same  yard.  In  Illinois  It  is  held  that 
the  members  of  two  switching  crews  working 
in  the  same  yard,  and  performing  duties  almost 
Identical  in  character,  are  fellow  servants,  as 
matter  of  law,  though  under  different  foremen 
(Chicago  &  E.  I.  R.  Co.  v.  Driscoll  (1808)  176 
111.  330,  52  N.  E.  921,  Reversing  (1897)  70  111. 
App.  91;  O'Leary  v.  Wabash  R.  Co.  (1893)  52 
111.  App.  641,  where  stress  was  laid  on  the  fact 
that  the  two  crews  were  under  the  direction  of 
the  same  roadmaster)  ;  and  that  the  crews  of 
different  switch  engines  frequently  meeting 
each  other  in  the  discharge  of  their  duties,  run- 
ning upon  the  same  track,  and  brought  into  fre- 
quent association,  so  that  "their  movements 
with  relation  to  each  other  are  governed  by  a 
consideration  of  their  mutual  safety  and  con- 
venience," are  fellow  servants,  though  all  or 
any  number  of  their  hours  of  service  are  not 
the  same.  Elgin,  J.  &  E.  R.  Co.  v.  Malaney 
(1894)  59  111.  App.  114  ("in  that  service  they 
were  brought  into  frequent  association  so  that 
they  might  exercise  mutual  influence  upon  each 
other  promotive  of  proper  caution"). 

In  Nebraska,  also,  the*  doctrine  is  that  the 
foreman  of  one  of  two  switch  crews  in  a  switch 
yard,  though  a  vice  principal  of  those  of  his 
crews,  is  a  fellow  servant  of  the  members  of 
the  other  crew,  where  both  crews  are  under  the 
control  and  direction  of  the  same  yard  master, 
and  the  foreman  has  no  control  or  direction  over 
the  members  of  the  other  crew.  Missouri  P.  R. 
Co.  V.  Lyons  (1898)  54  Neb.  683,  75  N.  W.  81 
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(Instruction  to  opposite  effect  erroneoum — mem- 
bers of  botli  crews  said  to  be  "coosociated**  in 
the  same  department,  though  three  of  the  cases 
cited  are  Indiana  decisions,  and  therefore  eman- 
ate from  a  court  which  has  rejected  the  "con- 
sociation" doctrine). 

In  Utah,  on  the  other  hand,  a  foreman  of  one 
of  several  switching  crews  in  a  yard  is  not  a 
fellow  servant  of  a  member  of  a  crew  other  than 
his  own.  Armstrong  v.  Oregon  Short  Line  & 
U.  N.  R.  Co.  (1898)  8  Utah,  420,  32  Pac.  693. 

Whether  a  switchman  working  sometimes  in 
one  of  four  crews,  and  sometimes  in  another.  Is 
consoclated  with  other  members  of  such  crews 
is.  a  question  of  fact.  Chicago,  B.  &  Q.  B.  Co. 
V.  BMUgerald  (1890)  40  III.  App.  476. 

The  foreman  of  a  crew  making  up  trains,  and 
a  servant  whose  duty  It  is  to  watch  and  report 
his  conduct,  are  coservants.  (Chicago  &  B.  I. 
R.  Co.  V.  Geary  (1884)  110  111.  385  (plaintiff 
could  not  perform  his  duty  without  constantly 
wutching  the  train  crews). 

i.  Servants  handling  traitis  and  $ervanta  load- 
ing can. 

A  laborer  engaged  In  unlocullng  cars  Is  not 
a  fellow  servant  of  the  engineer  of  a  locomotive 
which  drives  another  train  of  cars  against  the 
one  on  which  the  laborer  Is  working.  North  Chi- 
cago Rolling  Mill  Co.  v.  Johnson  (1886)  114 
111.  .'>7.  20  N.  E.  186. 

A  switchman  and  a  servant  engaged  In  load- 
ing freight  cars  are  not  coservants.  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Henry  (1880)  7  111.  App. 
322. 

j.  SeiKunts  handling  ordinary  trains  and  serv- 
ants employed  in  the  repair  or  construction 
of  the  permanent  way. 

(This  and  the  three  following  subdivisions 
should  be  read  in  connection  with  III.  d,  supra.) 

So  far  as  regards  servants  handling  a  train 
and  servants  engaged  in  work  upon  the  perma* 
nent  way,  v;hich  the  operation  of  the  train  does 
not  directly  facilitate  and  further,  the  rule  is 
that,  under  normal  circumstances,  these  classes 
of  employees  are  not  fellow  servants.  This  rule 
has  been  applied  where  the  servants  whose  rela- 
tion to  the  trainmen  was  in  question  were  en- 
gap:od  in  track-repairing.  Sullivan  v.  Missouri 
P.  R.  Co.  (1889)  97  Mo.  113,  10  S.  W.  852  (this 
case  seems  to  overrule  Rohback  v.  Pacific  R.  Co. 
(1869)  43  Mo.  187,  where  a  contrary  decision 
as  to  the  relations  of  the  same  servants  was 
given,  though  Black.  J.,  In  Parker  v.  Hannibal 
A  St.  .1.  R.  Co.  (1891)  109  Mo.  362.  411,  18  L. 
R.  A.  802,  19  S.  W.  1119,  seeks  to  reconcile  the 
two  cases  on  the  ground  that  In  the  earlier 
decisions  the  men  were  all  at  work  In  the  same 
yard,  and,  for  aught  that  appeared,  were  under 
the  same  foreman,  and  in  constant  associa- 
tion) ;  Schlereth  v.  Missouri  P.  R.  Co.  (1892) 
115  Mo.  87,  21  S.  W.  1110:  Swadley  v.  Mis- 
souri P.  R.  Co.  (1893)  118  Mo.  268,  24  S.  W. 
140  -.  Parker  v.  Hannibal  &  St.  J.  R.  Co.  (1891) 
109  Mo.  362.  18  L.  R.  A.  802,  19  S.  W.  1119 
(by  four  judges  out  of  seven)  ;  McKenna  v. 
Missouri  P.  R.  Co.  (1893)  64  Mo.  App.  161 
(assumed,  arguendo)  :  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Powers  (1874)  74  III.  841:  Toledo, 
W.  &  W.  R.  Co.  V.  O'Connor  (1876)  77  III.  391 
(hand-car  run  Into)  ;' Chicago  &  N.  W.  R.  Co. 
V.  Moranda  (1879)  93  III.  302.  34  Am.  Rep.  168 
(trackman  injured  by  a  lump  of  coal  which  the 
fireman  threw  from  an  engine)  :  Nashville  &  C. 
R.  Co.  V.  Carroll  (1871)  6  Heisk.  347;  Louis- 
ville &  N.  R.  Co.  V.  Filbern  (1869)  6  Bush.  574, 
99  Am.  Dec.  690 ;  Union  P.  R.  Co.  v.  Erickson 
(1894)  41  Neb.  1,  29  L.  R.  A.  137.  69  N.  W. 
347 ;  Omaha  &  R.  Valley  R.  Co.  v.  Krayenbuhl 
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(1896)  48  Neb.  658,  67  N.  W.  447;  Chicago  ft 
E.  I.  R.  Co.  V.  Shannon  (1892)  48  111.  App.  540 
(train  was  driven  forcibly  by  switching  engi- 
neer against  a  dead  car  behind  which  the  track- 
repairer  had  stepped  to  avoid  another  train ; 
laborers  unloading  rails)  ;  Peoria,  D.  &  A.  B» 
Co.  V.  Johns  (1892)  43  111.  App.  83  (engineer 
failed  to  report  defect  In  engine)  ;  Church  t. 
Chicago  &  A.  R.  Co.  (1898)  119  Mo.  203.  23  S. 
W.  1056;  Dixon  v.  Chicago  ft  A.  R.  Co.  (1891) 
109  Mo.  413,  18  L.  R.  A.  792,  19  S.  W.  412  (a 
servant  employed  In  a  quarry  operated  by  rail- 
road and  men  in  charge  of  passing  trains). 

In  Kentucky  an  engineer  and  a  section-laborer 
temporarily  engaged  under  him  in  getting  a 
locomotive  back  on  the  track  are  not  fellow 
servants.  Louisville  ft  N.  R.  Co.  v.  Collins 
(1865)  2  Duv.  114,  87  Am.  Dec.  486,  bnt  the 
decision  rests  partly  upon  the  superiority  of 
the  englHeer^s  grade. 

A  section  man  is  not  a  coservant  of  one  em« 
ployed  to  load  tenders  with  coal.  Union  P.  R. 
Co.  v.  Erickson  (1894)  41  Neb.  1,  29  L.  B.  A. 
137,  59  N.  \V.  347. 

A  locomotive  engineer  and  member  of  fence 
gang  are  not  fellow  servants,  as  matter  of  law. 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  t.  Haw- 
thorn (1893)  147  111.  226,  36  N.  B.  534,  Affirm- 
ing (1892)  45  HI.  App.  635. 

A  fireman  on  a  running  train  has  been  held  to 
be  a  fellow  servant  with  a  section  foreman  in 
delivering  from  the  train  as  it  passes  a  mes- 
sage for  the  latter  tied  around  a  piece  of  coal. 
Card  V.  Eddy  (1894)  129  Mo.  510,  36  L.  R.  A. 
806,  28  S.  W.  979  (see  an  extract  from  the  opin- 
ion in  this  case.  III.  e,  supra). 

But  upon  both  principle  and  authority  It  is 
apparent  that  in  spite  of  the  prima  facie  dis- 
connection of  duties  in  these  cases,  the  master 
may  still  escape  liability  if^  he  can  show  that 
the  servants  were,  as  matter  of  tuct,  consoci- 
ated. 

So,  In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  ▼. 
McLaughlin  (1894)  56  111.  App.  53,  It  was  left 
to  the  jury  to  say  whether  a  road  supervisor 
and  an  engine  driver  were  fellow  servants. 

But  evidence  that  a  railway  section  foreman, 
who  sustained  Injuries  on  a  bridge,  alleged  to 
be  due  to  the  negligence  of  an  engineer  in  fall- 
ing to  observe  a  flag  placed  on  the  bridge,  had 
a  right  to  flag  the  train,  that  he  was  endeavor- 
ing to  do  so  when  he  was  injured,  and  that  It 
was  the  engineer's  duty  to  obey  the  signal, — 
does  not  show  such  co-operation  as  tends  to  es- 
tablish the  relation  of  fellow  servants.  Peoria, 
D.  &  E.  R.  Co.  V.  Rice  (1893)  144  111.  227,  33 
N.  E.  951.  Otherwise,  It  was  pointed  out,  "all 
employees  of  one  employer  would  be  fellow  serv- 
ants within  that  rule,  whenever  It  could  be 
shown  that  one  was  at  the  time  of  the  Injury 
attempting  to  prevent  another  from  committing 
It." 

In  two  Virginia  cases  the  master  was  held 
liable  where  trainmen  were  injured  by  the  neg- 
ligence of  track- repairers.  Torian  v.  Richmond 
ft  A.  R.  Co.  (1887)  84  Va.  192,  4  S.  E.  339; 
Moon  V.  Richmond  ft  A.  R.  Co.  (1884)  78  Va. 
745.  49  Am.  Rep.  401. 

The  same  ruling  would  undoubtedly  be  made 
in  any  other  state  where  the  ''consociation** 
doctrine  prevails,  but  it  is  probable  that  in  Vir- 
ginia itself  these  cases  wx)uld  now  be  sustained 
only  on  the  ground  that  the  tra^-repairers 
were  vice  principals  as  regards  keeping  the 
roadbed  in  safe  condition. 

Servants  taking  care  of  the  track  and  train- 
men are  fellow  servants.  Fuller  v.  Grand  Trunk 
R.  Co.  (1865 ;  Quebec)  1  L.  C.  L.  J.  68  (derail- 
ment ;  laying  down  the  doctrine  of  common 
employment  without  any  qualifioatlonfl,  as  it  Is 


1900. 


SOFIBLD  y.    QUGOENHSIM  SmBLTINQ  Ca 


469 


ia  the  common  Iaw»  and  rejecting  the  rule  of 
the  French  law). 

Engineer  and  section  laborer  are  fellow  serr* 
ants.  Hastings  t.  Montana  Union  R.  Co.  (1806) 
18  Mont.  403,  46  Pac.  264  (train  not  stopped 
aooQ  enough  to  avoid  running  over  laborer). 

An  engine  driver  and  laborer  on  the  track 
are  fellow  servanta  M'Bnlry  v.  Waterford  & 
K.  R.  Co.  (1858)  8  Ir.  C.  L.  Rep.  312  (demur- 
rer sustained). 

The  conductor  of  a  freight  train  and  a  sec- 
tion hand  on  a  hand  car  are  servants.  Martin 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1807)  166  U.  S. 
309.  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

k.  fiervants  handling  work  trains  and  servants 
employed  on  the  permanent  way. 

So  far  as  these  servants  are  concerned,  It  is 
dear  that  the  principles  applied  In  the  preced- 
ing subdivision  will  negative  common  employ- 
ment where  the  track  laborers  were  not  a  part 
of  the  force  attached  to  the  work  train. 

This  is  one  case  where  it  was  ruled  that  a 
section  hand  Is  not  a  fellow  servant  of  men  in 
charge  of  a  construction  train,  unless  they  are 
together  co-operating  in  furthering  a  particular 
business  of  the  common  master. 

In  Chicago  &  A.  R.  Co.  v.  Kelly  (1887)  28  111. 
App.  655,  Affirmed  in  (1880)  127  III.  637,  21 
N.  R  203,  the  court  laid  it  down  that  during 
the  part  of  the  day  the  plaintiflT  had  been  en- 
gaged In  unloading  rock  from  the  train  he  was 
a  fellow  servant  of  the  trainmen,  but  not  be- 
fore or  after. 

In  Parker  v.  Hannibal  &  St.  J.  R.  Co.  (1801) 
109  Mo.  362,  18  L.  R.  A.  802,  10  S.  W.  1119. 
where  four  out  of  seven  Judges  were  of  opinion 
that  section  hands  engaged  In  ballasting  the 
track  were  not  fellow  servants  of  the  men 
operating  the  material  train  which  brought  the 
stone  with  which  the  track  was  to  be  ballasted, 
the  defendant  sought  to  take  the  case  out  of 
the  general  rule  on  the  ground  that  the  train 
was  hauling  material  for  the  section  men  to  use 
in  constructing  the  roadbed.  This  contention 
did  not  prevail.  Thomas,  J.,  said  (p.  405,  100 
Mo.,  p.  816,  18  L.  R.  A.,  p.  1133,  10  S.  W.)  : 
"The  train  was,  however,  being  operated  on  the 
road,  and  I  cannot  see  why  the  trainmen's  rela- 
tion to  the  section  men  could  be  changed,  sim- 
ply by  what  the  former  hauled.  Such  a  dis- 
tinction is  arbitrary  and  artificial,  and  hence 
unsatisfactory.  What  did  Parker  know  about 
the  skill  of  the  engineer  or  couductor  In  charge 
of  the  construction  train?  What  right  had  he 
to  Inquire  into  the  operation  of  that  train  ?  He 
and  those  in  charge  of  that  train  were  in  no 
proper  sense  consoclated  in  the  performance  of 
their  respective  duties." 

But  the  employment  of  the  person  Injured 
cannot  be  considered  distinct.  In  the  sense  of 
the  "consociation"  doctrine,  if  it  is  of  a  char- 
tcter  to  make  him  a  part  of  the  force  employed 
upon  the  train,  as  where  the  engineer  of  a  con- 
•trnction  train  injured  a  laborer  engaged  in  un- 
loading iron  by  starting  the  train  without  the 
unial  signal.  Chicago  &  A.  R.  Co.  v.  Keefe 
<1868)  47  111.  108  (instruction  that  depart- 
ments were  distinct,  held  erroneous).  See  also 
MUler  V.  Ohio  &  M.  R.  Co.  (1887)  24  111.  App. 
326  (similar  facts)  :  Higglns  v.  Missouri  P.  R. 
Co.  (1891)  104  Mo.  413.  16  S.  W.  409  (demurrer 
SQstained.  where  the  plaintiff  was  a  laborer  on 
a  train  side-tracked  to  let  another  pass,  and 
was  Injured  by  the  engineer's  starting  it  with- 
out a  signal.  "They  were  working"  said  the 
wort,  "under  the  same  conductor,  derived  their 
antbority  and  compensation  from  the  same  com- 
mon source,  and  were  engaged  in  the  same  gen- 
<^ral  business,  though  in  a  different  grade  of 
Ibis  common  service"). 
50L.R.A. 


Compare,  also,  the  oases  cited  ip  IV.,  e.  infra, 
many  of  which  assume  the  same  doctrine, 
though  the  question  actually  discussed  was 
whether  the  Injured  servants  were  In  the  posi- 
tion of  passengers  at  the  time  of  the  accident. 

Where  each  of  several  laborers  acts  as  brake- 
man,  when  occasion  arises,  upon  truck-cars  used 
for  the  transportation  of  dirt,  the  laborer  who 
actually  performs  that  duty  in  any  case  is  a 
fellow  servant  of  the  rest,  as  he  does  not  there- 
by cease  to  be  in  the  same  field  of  labor  and  in 
the  same  grade  of  employment.  Casey  v.  Louis- 
ville &  N.  R.  Co.  11886)  84  Ky.  70. 

A  teamster  who  hauls  ties  in  the  construc- 
tion of  a  railroad  Is  not  consoclated  with  the 
engineer  of  the  construction  train,  by  whose  neg- 
ligence he  is  injured,  while  being  conveyed  to 
camp  at  dinner-time.  Hobson  v.  New  Mexico 
&  A.  R.  Co.  (1886;  Ariz.)   11  Pac.  545. 

The  conductor  and  engineer  of  a  "wild" 
train  are  not  coservants  of  a  laborer  on  a  gravel 
train.  Northern  P.  R.  Co.  v.  O'Brien  (1880) 
1  Wash.  509,  21  Pac.  32  (collision  occurred 
while  laborer  was  being  carried  on  the  train). 

I.  Bervants  engaged  solely  in  the  construction 
or  maintenance  of  the  \termanent  way. 

There  is  of  course  coservice  where  the  negli- 
gent and  Injured  employees  are  both  members 
of  the  same  working  force,  under  the  orders  of 
the  same  foreman, — as  between  a  laborer  be- 
longing to  a  bridge  gang  and  an  engineer  operat- 
ing the  machinery  by  which  the  timbers  are 
hoisted.  Ryan  v.  McCully  (1804)  123  Mo.  636, 
27  S.  W.  553 ;  Vols  v.  Cliesapeake  &  O.  R.  Co. 
(1803)  05  Ky.  188,  24  S.  W.  110  (negligent 
and  injured  servants  were  In  the  same  gang  of 
pile-drivers) .  An  "inspector" — apparentlya  road- 
master  or  section  boss — and  a  railway  laborer. 
Macfarlane  v.  Caledonian  R.  Co.'  (1867)  6  Sc. 
Sees.  Cns,  3d  Series,  102  (servant  sent  to  watch 
a  bridge,  without  being  informed  at  what  time 
trains  were  to  be  expected,  was  run  over). 

If  they  are  controlled  by  the  same 
superior  that  circumstance  is  apparently 
decisive  in  the  master's  favor, — as  where  two 
foremen  of  track  repairers  are  working  inde- 
pendently of  each  other,  but  under  the  same 
roadmaster.  Sherrin  v.  St.  Joseph  &  St.  L.  R. 
Co.  (1800)  103  Mo.  378,  15  S.  W.  442. 

Conversely,  a  section  man  is  not,  as  matter  of 
law,  a  fellow  servant  of  the  members  of  a  fence 
gang  temporarily  working  on  the  section,  where 
they  do  not  work  together,  and  are  only  casual- 
ly thrown  together  in  going  to  or  returning 
from  their  daily  duties.  Chicago  &  A.  R.  Co. 
V.  O'Brien  (1805)  155  111.  630,  40  N.  B.  1023. 

m.  Servants  in  the  meclianical  and  in  other  de- 
partments. 

There  Is  no  coeervlce  between  the  follow- 
ing classes  of  employees : 

A  brakeman  and  those  providing  the  car  by 
the  defects  of  which  he  suffers  injury.  Toledo, 
W.  &  W.  R.  Co.  V.  Ingraham  (1875)  77  111.  300. 

Trainmen  and  those  who  furnish  rolling 
stock  and  place  It  on  the  track.  Chicago  &  N. 
W.  R.  Co.  T.  Jackson  (1870)  55  111.  492. 

Servants  charged  with  duty  of  supplying  safe 
machinery,  and  those  engaged  in  the  operation 
thereof.  Ford  v.  Fitchburg  R.  Co.  (1872)  110 
Mass.  241,  14  Am.  Rep.  598. 

Engineer  and  servants  (master  mechanic  and 
master  car  builder)  charged  with  duty  of  build- 
ing and  keeping  in  repair  locomotive  boilers. 
Toledo,  W.  &  W.  R.  Co.  v.  Moore  (1875)  77  111. 
217. 

A  boller-manufacturer  and  a  fireman.  Nash- 
ville &  D.  R.  Co.  V.  Jones  (1871)  9  Ilelsk.  27. 

A  common  laborer  in  a  carpenter  shop  near 
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the  railroad  track,  and  the  engineer  in  charge  of 
a  passing  train.  Ryan  v.  Chicago  &  N.  W.  R. 
Co.   (1871)  60  III.  171,  14  Am.  Rep.  S± 

Servants  who  place  a  *'mall-catcher"  too  near 
the  trade,  causing  a  fireman  to  be  struck  by  it. 
Chicago,  B.  A  Q.  R.  Co.  v.  Gregory  (1871)  58 
111.  272. 

A  gripman  on  a  cahle  car  and  the  crew  of  a 
wrecking  train.  West  Chicago  Street  R.  Co.  t. 
Dwyer  (1894)  67  III.  App.  440. 

See  also  Pittsburg,  Ft.  W.  &  C,  R.  Co.  v.  Pow- 
ers (1874)  74  111.  341,  In  which  it  was  as- 
sumed, arguendo,  for  the  purposes  ot  illustra- 
tion, that  an  employee  In  the  car-shop  was  not 
a  coservant  of  the  trainmen.  . 

On  the  other  hand,  a  head  blacksmith  Is  a 
coservant  of  the  members  of  a  wrecking  crew 
as  long  as  he  is  associated  with  them  in  any 
particular  job.  Abend  v.  Terre  Haute  &  I.  R. 
Co.  (1884)  111  111.  203,  63  Am.  Rep.  GIG. 

Bo,  a  yard  hand  mAy  be  a  coservant  of  a  me- 
chanic in  the  repair  shop  If  they  are  required 
by  their  foreman  to  co-operate  in  the  same  Job. 
Chicago  &  N.  W.  R.  Co.  y.  Scheuring  (1870)  4 
in.  App.  633. 

n.  Beruants  engaged  in  round  houses  and  the 

various  shops. 

Two  car-repairers  are  coservants.  Renfro  t. 
Chicago,  R.  I.  &  P.  R.  Co.  (1886)  86  Mo.  302. 

So  are  an  engine  hostler  and  a  helper  in  the 
round  house,  who  also  has  duties  to  perform 
in  the  care  of  the  engines,  coservants.  Chicago 
&  W.  I.  R.  Co.  V.  Masslg  (1893)  60  111.  App.  666. 

Whether  gangs  employed  under  different  fore- 
men in  a  car  shop  and  a  machine  shop,  between 
which  cars  are  constantly  being  moved,  are  fel- 
low servants  is  a  question  for  the  jury.  Chi- 
cago &  A.  R.  Co.  V.  O' Bryan  (1884)  16  111.  App. 
184. 

2.  Occupations  other  than  railway  ioork. 

a.  8€rv<mts   engaged  in  work  on  buildings  in 
process  of  erection. 

Painters  employed  on  the  same  building  to  do 
the  same  kind  of  work  are  coservants,  although 
they  are  working  on  different  scaffolds. 
World's  Columbian  Exposition  v.  Bell  (1898) 
76  111.  App.  691  (injury  occurring  through  the 
negligence  of  one  servant  in  adjusting  a  rope 
supporting  one  of  the  scaffolds). 

Masons  and  hod  carriers  on  the  same  build- 
ing. Maher  ▼.  McGrath  (1806)  68  N.  J.  L.  469, 
83  Atl.  946  (masons  constructed  a  defective 
scaffold). 

But  a  carpenter  who  constructs  a  scaffold  and 
a  mason  who  uses  it  are  not,  when  working  un- 
der separate  foremen.  Chicago  &  A.  R.  Co.  v. 
Maroney  (1896)  67  111.  App.  618,  Affirmed  In 
(1897)  170  111.  520,  48  N.  E.  953,  but  on  the 
ground  that  the  carpenter  was  discharging  a 
nonassignable  duty. 

Operators  of  elevator  In  a  building  in  the 
process  of  construction  are  not  fellow  servants 
with  a  gang  of  carpenters,  one  of  whom  is 
killed  while  at  work  by  the  counter-weight  of 
the  elevator  coming  down  on  him.  Leiter  v. 
Kinnare  (1896)  68  111.  App.  568  (approving  of 
Instructions  assuming  this). 

But  a  servant  using  a  freight  elevator  and 
the  engineer  operating  it  are  fellow  servants. 
Btrlngham  v.  Hilton  (1888)  111  N.  T.  188,  sub 
nom.  Strlngham  v.  Stewart,  1  L.  R.  A.  483,  18 
N.  E.  870  (engineer  started  elevator  in  the 
wrong  direction).  Former  appeal  (1885)  100 
N.  Y.  516,  3  N.  E.  575;  Wolcott  v.  Studebaker 
(1887)  34  Vea.  Rep.  8. 

Whether  a  carpenter  working  on  an  elevator 
shaft  in  a  building  in  course  of  construction, 
60  L.  R.  A. 


and  the  boy  running  the  elevator  In  raising  and 
lowering  workmen  and  materials  and  persons 
inspecting  rooms  in  the  building,  are  fellow 
servants,  is  a  question  for  the  Jury.  Hughes  ▼. 
Fagin  (1891)  46  Mo.  App.  37  (nonsuit  held 
erroneous  under  the  m«re  recent  decisions  in 
Missouri ;  though  it  would  havs  been  proper 
under  those  prior  to  (}onroy  t.  Vulcan  Iron 
Works  (1876)  62  Mo.  36). 

b.  Ben^ants  working  on  or  about  ships. 

A  finding  by  the  jury  that  plaintiff,  who  was 
master  of  one  of  several  canal  boats,  was  a 
"coemployee"  with  the  captain  of  a  steamboat 
employed  to  tow  the  canal  boats,  including  the 
one  of  which  plaintiff  was  master,  and  that 
plaintiff  was  "associated  with"  the  steamboat 
captain  and  engaged  In  the  same  line  of  busi- 
ness at  the  time  of  the  injury  in  making  up  the 
tow, — does  "not  bring  the  plaintiff  and  the  cap- 
tain of  the  steamboat  into  the  category  of  fel- 
low servanta"     Western  Stone  Co.  v.  Whalen 

(1893)  51  111.  App.  512,  on  appeal.  Affirmed  in 

(1894)  161  111.  472,  38  N.  E.  241.  It  was  as- 
sumed that  the  servants  were  in  a  common  em- 
ployment, and  the  case  was  made  to  turn  on  the 
master's  knowledge  of  the  delinquent's  incom- 
petency. 

But  a  laborer  loading  cargo  in  the  hold  of  a 
vessel,  and  another  laborer  above,  are  fellow 
servants.  Kenny  v.  Cunard  S.  S.  Co.  (1886) 
20  Jones  &  S.  434  (laborer  above  carelessly 
handled  load,  so  that  it  fell).  And  employees 
loading  a  vessel  with  coal  and  a  coal  holster. 
The  Islands  (1886)  28  Fed.  Rep.  478.  And  the 
cook  and  engineer  of  a  steamboat.  Qrimsley  v. 
Hankins  (1891)  46  Fed.  Rep.  400. 

One  employed  in  unloading  lumber  from  a  ves- 
sel is  not  a  fellow  servant  with  a  gang  of  men 
on  shore  employed  to  receive  and  pile  the  lum- 
ber on  the  dock.  John  Spry  Lumber  Co.  v.  Dug- 
gan  (1898)  80  HI.  App.  394  (verdict  for  plain- 
tiff upheld.     Verdict  approved). 

c.  Bervants  employed  in  coal  yards. 

Switchmen  at  work  in  a  coal  yard,  engaged 
in  switching  the  cars  from  place  to  place,  are 
not  in  such  direct  co-operation  with  other  em- 
ployees of  the  same  company  engaged  in  load- 
ing the  cars  with  coal,  as  to  create  the  relation 
of  fellow  servants  between  them.  Wenona  Coal 
Co.  y.  Holmquist  (1893)  61  111.  App.  507. 

d.  Bervants   employed  in  iron  works. 

A  servant  employed  by  a  steel  company  to 
pour  the  molten  steel  into  molds  to  he  sent  to 
the  billet  mill  is  not,  as  matter  of  law.  a  fellow 
servant  of  another  employee,  not  within  sight 
and  separated  from  him  by  two  walls,  whose 
duty  it  is  to  chill  the  molds  on  delivery.  Illi- 
nois Steel  Co.  V.  Bauman  (1898)  78  HI.  App. 
73.  Affirmed  in  (1899)  178  111.  851,  53  N.  E. 
107. 

The  foremcuL  of  a  gang  of  men  engaged  in 
repairing  the  tracks  in  the  works  of  a  steel - 
converting  mill,  and  employees  engaged  in  the 
mill  in  making  steel  from  iron,  whose  duties 
never  bring  them  together  in  their  discharge, 
are  not  fellow  servants.  Joliet  Steel  Co.  v. 
Shields  (1893)  146  111.  603,  34  N.  E.  1108. 

Whether  an  employee  in  a  steel  manufactory 
engaged  In  cooling  and  uncapping  molds  under 
the  control  of  a  yard  foreman  Is  a  fellow  serv- 
ant of  a  "pourer"  employed  in  the«converting 
room  under  the  control  of  a  superintendent  Is 
a  question  of  fact  for  the  Jury,  where  the  evi- 
dence tends  to  show  that  the  two  employees 
were  not  stationed  in  the  same  building  or  with- 
in sight  or  hearing  of  each  other,  and  that  the 
usual   duties  of  their   respective  employments 
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dJd  not  bring  them  into  habltaal,  or  even  tern- 
porary  association.  Illinois  Steel  Co.  y.  Baa- 
man  (1809)  178  111.  861.  58  N.  B.  107,  Afflnn- 
ioc  (1898)  78  111.  App.  78. 

c  ServanU  employed  in  facioriee,  ete. 

The  foreman  in  the  shipping  department  of 
an  ice  manufactory  is  not  a  fellow  servant  of 
carpenters  who  remove  the  cover  of  a  hot- 
imter  tank  under  the  floor  in  the  factory,  while 
placing  a  guard  around  the  opening.  Husick 
V.  Jacob  Dodd  Packing  Co.  (1894)  58  Mo.  App. 
322. 

Where  a  machinist  In  a  machine  shop  was  In- 
Jored  by  the  bursting  of  an  emery  wheel  which 
be  was  using,  and  which  had  just  been  set  by 
three  of  the  ordinary  workmen  In  the  shop, 
SQperintended  and  assisted  by  the  foreman,  it 
was  held  erroneous  to  instruct  the  Jury  that 
''workmen  employed  to  set  up  machinery  for 
use,  and  workmen  using  the  machinery  so  set 
ap  were  not  engaged  in  a  common  service/* 
since  it  was  a  question  of  fact,  and  not  of  law, 
whether  the  two  species  of  service  formed  two 
departments  or  one,  this  depending  upon  wheth- 
er the  same  servants  were  employed  by  the 
master  to  perform  both  lines  of  service.  Holtou 
V.  Daly  (1879)  4  111.  App.  25. 

/.  ServanU  engaged  in  mining  toork. 

The  engineer  of  the  hoisting  machinery  is  a 
fellow  servant  of  a  roadman  and  tracklayer. 
Nlantlc  Coal  k  Min.  R.  Co.  v.  Leonard  (1886) 
25  III.  App.  95  (cage  lowered  too  rapidly — Af- 
firmed in  (1888)  126  III.  216,  19  N.  E.  294,  on 
the  ground  of  negligence  in  employing  the 
engineer) .  And  of  a  laborer  in  charge  of  mules, 
and  doing  general  work.  Starne  t.  Schlothane 
(1886)  21  111.  App.  97  (crushed  while  work- 
ing at  the  bottom  of  the  shaft). 

In  Tennessee  the  doctrine  of  associated  du- 
ties being  applied  only  in  the  case  of  railway 
servants;  the  engineer  of  a  mine-engine,  and 
tender  of  ventilating  engine  were  held  to  be 
coservants,  though  not  in  the  same  department. 
Coal  Creek  Min.  Co.  v.  Davis  (1891)  90  Tenn. 
711,  18  8.  W.  387. 

"Pushers"  In  charge  of  the  several  shifts  of 
men  operating  a  mine  are  fellow  servants  as  re- 
spects their  duty  of  notifying  each  other,  at 
the  time  of  changes  of  shifts,  of  unexploded 
holes  In  the  shaft.  Anderson  v.  Daly  Min.  Co. 
(1897)   16  Utah,  28,  50  Pac.  815. 

Employees  in  charge  of  the  fan  furnishing  air 
for  a  mine,  and  gas  testers,  are  fellow  servants 
of  miners  at  work  in  the  mine.  Hughes  v.  Ore- 
gon Improv.  Ca  (1898)  20  Wash.  294,  55  Pac. 
110  itnn  stopped  during  fire). 

g,  ServanU  employed  in  hoUls. 

An  elevator  boy  and  an  electrician  and  engi- 
neer employed  in  a  hotel,  both  of  whom  are 
nbject  to  the  orders  of  the  president  of  the 
bote!  company,  its  general  manager,  and  its 
chief  clerk,  are  fellow  servants.  McCarty  v. 
Bood  Hotel  Co.  (1898)  144  Mo.  397,  48  S.  W. 
172. 

h,  ServanU  employed  in  mills. 

A  mllfwrlght  engaged  in  constructing  an  addi- 
tfbn  to  a  mill  Is  not  the  fellow  servant  of  one 
who  operated  a  saw  therein.  Hammarberg  v. 
St.  Paal  &  T.  Lumber  Co.  (1898)  19  Wash.  537, 
58  Pac.  727  (millwright  left  a  chisel  on  the 
beam  over  the  saw,  and  It  was  shaken  off  by 
the  vibration  of  the  machinery). 

L  ServanU  employed  in  quarries   and  setoers. 

• 

There  can  be  no  recovery  where  a  laborer  In 
the  hopper-house  over  a  stone-crushing  machine 
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is  killed  by  a  loaded  car  which  rant  down  the 
incline  from  the  quarry,  owing  to  the  negligence 
of  one  of  the  hands  engaged  In  loading  it.  Fort 
Hill  Stone  Co.  v.  Orm  (1886)  84  Ky.  188. 

A  bricklayer  engaged  in  building  a  sewer  and 
the  workmen  who  excavate  and  gheathe  the 
trench  are  fellow  servants.  Curley  v.  Hofl 
(1899)  62  N.  J.  L.  758,  42  Atl.  731,  Citing 
I^ughltn  V.  State  (1887)  105  N.  Y.  159,  11  N.  B. 
871;  Wilson  v.  Merry  (1868)  L.  B.  1  H.  L.  8c. 
App.  Cas.  326,  19  L.  T.  N.  8.  30. 

IV.  Common  employment,  considered  loith  ref- 
erence to  the  continuity  of  the  relation  of 
master  and  servant, 

a.  Generally. 

In  another  note  the  question  whether  the 
plaintiff  was  entitled  to  the  rights,  and  subject 
to  the  burdens,  incident  to  the  position  of  a  serv- 
ant has  been  discussed  generally  with  refer- 
ence to  the  subsidiary  questions  correlated,  but 
Independent,  whether  he  had,  prior  to  the  date 
of  the  injury,  entered  the  defendant's  employ  by 
virtue  of  a  contract  with  a  duly-authorised 
agent  of  the  master,  and  whether,  supposing 
such  a  contract  to  have  been  proved,  his  rela- 
tions with  the  master  at  the  actual  moment  of 
the  Injury  were  temporarily  or  permanently  in- 
terrupted. In  the  ensuing  subdivision  it  is  pro- 
posed to  consider  the  latter  of  these  subsidiary 
questions  under  that  particular  aspect  which  it 
presents  in  cases  where  the  answer  to  it  be- 
comes the  test  by  which  to  determine  whether 
the  defense  of  common  employment  is  available 
under  the  circumstances. 

It  would  carry  us  outside  the  scope  of  this 
note  to  discuss  generally  the  question  whether 
the  plaintiff  is  entitled  to  the  rights,  and  sub- 
ject to  the  burdens,  of  a  servant  of  the  defend- 
ant, so  far  as  that  question  depends  upon  the 
answer  to  the  two  subsidiary  questions,  whether 
the  plaintiff  had  ever  been  hired  at  all  by  an 
agent  authorized  to  bind  the  master  (see  note 
on  Volunteers,  Ewexts  v.  8t.  Paul,  M.  &  M.  B. 
Co.  (1894;  Minn.)  22  L.  B.  A.  663,  for  a  dis- 
cussion of  one  subdivision  of  this  subject),  and 
whether,  supposing  him  to  have  been  so  hired, 
his  relations  to  the  master,  when  the  injury 
was  received,  were  in  a  proper  sense  of  the 
word,  contractual,  or  had  then  been  temporarily 
or  permanently  Interrupted.  But  it  will  be 
convenient  and  proper  in  the  present  connec- 
tion to  consider  the  general  question  under  that 
particular  aspect  which  it  presents  In  cases 
where  the  answer  to  it  becomes  the  test  by 
which  to  determine  whether  the  defense  of  com- 
mon employment  Is  available  under  the  circum- 
stancea 

As  a  general  rule  the  predicaments  of  time 
and  place  which  will  entitle  the  servant  to  be 
protected,  as  a  servant,  against  the  negligence 
of  the  master,  as  a  master,  are  the  same  as 
those  which  will  disable  him  from  recovering 
If  the  proximate  cause  of  the  accident  was  the 
negligence  of  a  fellow  servant.  In  Ewald  v. 
Chicago  &  N.  W.  B.  Co.  (1888)  70  Wis.  427.  36 
N.  W.  12,  the  court,  In  speaking  of  the  pathway 
on  which  the  servant  received  his  Injury,  said: 
"There  was,  by  virtue  of  the  same  contract,  a 
corresponding  duty  of  the  company  to  keep  that 
passageway  open  for  the  plaintiff,  for  he  had 
a  right  to  be  there  as  an  employee  of  the  com- 
pany working  In  the  roundhouse.  If  the  com- 
pany violated  that  duty,  to  the  plaintiff's  in- 
jury, by  its  own  act  or  primary  negligence,  its 
liability  to  respond  in  damages  Is  absolute  and 
unquestionable ;  but  If  the  plaintiff  has  this 
benefit  or  advantage  by  reason  of  his  relation 
to  the  company,  as  an  employee,  he  must  also 
suffer  the  disadvantage,  if  It  be  such,  of  being 
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remedilesi  against  the  company,  If  hla  injury 
in  t£at  relation  was  caused  by  the  negligence 
of  his  coemployees  or  fellow  seryants." 

b.  Control  by  the  mtuter  at  the  time  of  the  in- 
jury, the  ultimate  determinative  factor. 

Since  the  possession  of  the  right  to  control 
is  the  determinative  factor  In  all  cases  where 
the  existence  of  the  relation  of  master  and  serv- 
ant comes  into  question  as  between  two  given 
persons  (note  to  Hardy  v.  Shedden  Co.  (1897 ; 
U.  S.  C.  C.  A.  6th  C.)  37  L.  R.  A.  pp.  38  et 
seq.),  it  would  seem  that  the  sufficient  and  only 
proper  test  for  determining  whether  that  rela- 
tion, when  it  Is  once  proved  to  have  been  en- 
tered upon,  actually  existed  at  the  time  of  the 
injury,  is  to  be  found  in  the  answer  to  the  ques- 
tion, whether  the  servant  was  then  under  the 
control  of  the  master  In  respect  to  the  matters 
covered  by  the  contract  of  hiring.  This  simple 
principle  Is,  however,  often  obscured, — some- 
times, perhaps,  even  Ignored  (see,  especially, 
Riggins  V.  Hannibal  &  St.  J.  R.  Co.  (1865)  86 
Mo.  418),  in  the  judgments.  There  is  no  con- 
flict as  to  the  general  proposition  that  a  master 
is  exempt,  and  then  only,  from  responsibility 
to  his  servant  for  an  injury  caused  by  another 
servant,  when  the  former  was  acting  in  the 
capacity  of  a  servant  at  the  time  when  the 
accident  occurred,  and  that,  under  any  other 
circumstances,  he  is  deemed  to  be  substantially 
a  stranger  as  regards  his  rights  of  action  and 
the  defenses  available  to  the  master.  Hutchin- 
son V.  York,  N.  A  B.  R.  Co.  (1850)  5  Excb.  343, 
19  L.  J.  Bxch.  N.  S.  296,  14  Jur.  837. 

In  other  words,  to  let  In  the  defense,  the  acci- 
dent must  have  ^'happened  while  the  servant 
was  employed  about  his  master's  business.** 
Archibald,  J.,  in  Lovell  v.  Howell  (1876)  L.  R. 
1  C.  P.  Div.  161,  169,  46  L.  J.  C.  P.  N.  S.  887, 
84  L.  T.  N.  S.  188,  24  Week.  Rep.  672. 

"In  whatever  else  they  may  differ,  these  cases 
all  agree  upon  one  principle,  and  that  is  that. 
If  the  plaintiff  is  not,  a»t  the  time  of  the  acci- 
dent, engaged  in  the  actual  service  of  the  com- 
pany, or  in  some  way  connected  with  such  serv- 
ice, the  company  is  liable  for  the  negligence  of 
Its  employees."  State  use  of  Abell  v.  Western 
Maryland  R.  Co.  (1884)  63  Md.  433. 

So,  a  "spare  man"  while  waiting  for  a  chance 
of  employment  at  the  depot  of  a  street  railway 
company  is  not  a  fellow  servant.  Conlon  v. 
Glasgow  (1899)  1  Sc  Sees.  Cas.  5th  Series,  869. 

But  of  very,  few  of  the  cases  In  which  this 
pnoposltlon  has  been  practically  construed  can 
It  be  said  that  the  master's  exercise  of  control 
w«s  viewed  as  the  single  crucial  test  of  the  ex- 
istence of  a  common  employment. 

The  following  rulings  may,  perhaps,  be  said 
to  hinge  solely  upon  this  consideration :  "In  a 
case  the  facts  of  which  are  stated  in  II.  d,  2,  n, 
eupra.  It  was  held  that  the  plaintiff  could  not 
recover  where,  although  his  duty  did  not  call 
him  to  his  master's  premises  at  the  time,  he 
had  been  in  the  habit  of  going  occasionally  to 
see  what  he  would  have  to  do  in  the  course  of 
the  ensuing  night,  and  the  evidence  was  that  he 
was  injured  by  the  fellow  servant's  negligence, 
while  proceeedlng  to  the  office  In  compliance 
with  a  summons  from  the  manager.  Lovell  v. 
Howell  (1876)  L.  R.  1  C.  P.  Div.  161,  45  L.  J. 
C.  P.  N.  S.  387,  84  L.  T.  N.  S.  183,  24  Week. 
Rep.  672. 

The  fact  that  a  servant  was  working  over- 
time will  not  exempt  him  from  the  operation 
of  the  doctrine  of  coservlce,  provided  he  was  In 
the  line  of  his  employment.  Kehoe  v.  Allen 
(1892)  92  Mich.  464.  52  N.  W,  740. 

A  day  laborer  assumes  the  risks  of  the  negli- 
gence of  a  fellow  servant,  although  when  called 
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upon  to  do  the  work  In  which  he  was  injured  he 
had  completed  his  day's  stint,  where  there  was 
no  agreement  excusing  him  from  continuing 
work  during  the  entire  number  of  hours  called 
for  in  his  contract.     Ibid. 

Although  asleep  upon  a  side  track,  in 
a  car  provided  for  that  purpose,  the  fore- 
man of  a  bridge  gang,  who  is  liable 
to  be  called  at  any  moment  to  go  out  with 
his  gang  upon  the  road,  Is  on  duty  so  far  as  to 
be  at  the  time  a  fellow  servaut  with  the  men 
operating  a  freight  train  whose  negligence 
causes  his  Injury.  St.  Louis,  A.  k  T.  R.  Co.  v. 
Welch  (1888)  72  Tex.  298.  2  L.  R.  A.  839.  10  B. 
W.  529. 

Most  usually  we  And  the  courts  dwelling  up- 
on considerations  which,  though  they  may  prop- 
erly be  regarded  as  Implying  a  situation  which 
Involves  the  exercise  of  control  by  the  defend- 
ant over  the  plaintiff,  have  no  Immediate  refer- 
ence to  this  element  of  the  relation. 

c  Positions  of  servants  whUe  being  transported 
on  vehicles  belonging  to  their  employers. 

The  great  majority  of  the  cases  which  turn 
upon  the  continuity  of  the  relation  of  master 
and  servant  present  the  feature  that  the  serv- 
ant, who  Is  alleged  not  to  be  a  servant  so  far 
as  regards  the  availability  of  the  defense  of 
common  employment,  for  the  reason  that  he  was 
not  actively  engaged  in  the  performance  of  his 
active  duties,  was  being  carried,  at  the  time  of 
the  Injury,  upon  some  vehicle  belonging  to  his 
employer.  In  some  of  these  the  propriety  of 
allowing  the  servant  to  recover  on  the  sole 
ground  that  he  was  not  on  duty  at  all  and  wa« 
traveling  entirely  for  his  own  purposes,  haa 
been  admitted. 

In  State  use  of  Abell  v.  Western  Maryland  IL 
Co.  (1884)  63  Md.  438,  a  brakeman  hired  from 
day  to  day,  and  not  paid  for  Sunday  unless  he 
actually  worked,  was  killed  on  Sunday  by  the 
negligence  of  the  trainmen  while  traveling  on 
a  conductor's  pass  to  visit  his  family,  with  the 
permission  oi  the  company.  He  was  held  en- 
titled to  recover.  He  was  declared  not  to  be 
discharging  any  part  of  his  contract,  having 
been  expressly  released  from  the  contract  of 
service  for  the  time  being. 

In  Washburn  v.  Nashville  ft  C.  R.  Co.  (1859i 
3  Head,  688,  75  Am.  Dec.  784,  an  engineer  ab- 
sent from  duty  without  leave,  and  traveling 
on  another  train  with  the  permission  of  the  con- 
ductor, was  allowed  to  recover.  See,  however. 
Hlgglns  V.  Hannibal  ft  St.  J.  R.  Co.  (1865)  36 
Mo.  418,  IV.  d,  infra. 

A  railroad  employee  having  a  monthly  ticket 
given  him,  which  is  good  for  more  rides  than 
are  necessary  in  attending  to  his  work,  with  the 
express  privilege  of  using  them  for  his  own  pri- 
vate interest  or  pleasure.  Is  not,  when  passing 
over  the  road  entirely  for  his  own  business  or 
pleasure.  In  the  employment  of  the  company, 
within  Mass.  Pub.  SUt.  chap.  112.  |  212,  creat- 
ing a  liability  for  Injury  to  a  passenger.  Doyle 
V.  Fitchburg  R.  Co.  (1894)  162  Mass.  66,  26  L. 
R.  A.  157,  37  N.  E.  770  (collision  occurred 
through  the  negligence  of  the  engineer).  The 
court  pointed  out  that  such  a  ticket  Is  not  a 
mere  gratuity,  but  furnishes  part  of  the  c^- 
slderatlon  by  which  he  was  induced  to  enter 
the  company's  service,  and  said :  "A  person 
may  at  one  time  be  an  employee  when  passing 
over  a  railroad,  and  at  another  time,  in  passing 
over  the  same  road,  be  a  passenger,  though  con- 
tinuing all  the  while.  In  a  popular  sense,  to  be 
In  the  employment  of  the  railroad  company. 
.  .  .  The  defendant  was  not  transporting 
him  to  or  from  the  place  of  file  dally  labor  pur- 
suant to  the  arrangement  which  existed  between 
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them.  It  had  no  control  or  nuthority  over  him. 
He  was  not  trareling  on  any  serrlce  for  It.  HU 
tinw  was  his  own,  and  the  defendant  was  not 
payin^f  him  for  it,  and  he  could  use  It  as  he 
saw  fit,  and  he  was  passing  over  the  road  en- 
tirely for  his  own  business  or  pleasure.  So  long 
as  he  was  woriclug  from  day  to  day  for  the  de* 
fendant  it  might  be  said,  in  a  popular  sense, 
that  he  was  in  its  employment.  But  we  do  not 
think  that  is  the  sense  In  which  the  words  are 
used  In  the  sUtute." 

On  the  second  appeal  (1896)  166  Mass.  492, 
S3  Ii.  R.  A.  844,  44  N.  B.  611,  the  court  reiter- 
ated its  opinion  that  the  ticket  was  not  a  gratu- 
ity. It  was  conceded  by  counsel  that  the 
plaintiff  was  a  passenger. 

On  the  other  hand,  it  Is  now  well  settled  by 
the  great  weight  of  authority  that,  for  the  pur- 
potses  of  the  defense  of  common  employment,  a 
serrant,  although  not  actively  engaged  in  work, 
continues  to  be  a  servant  during  the  period  of 
his  transportation  on  a  vehicle  operated  by 
his  employer,  where  the  express  object  of  so 
transporting  him  is  to  bring  him  more  quickly 
and  conveniently  to  his  place  of  work. 

Thns»  It  was  held  long  ago  in  a  leading  Bng- 
llah  case  that  workmen  In  mines  are,  while  on 
the  elevator  which  raises  or  lowers  them.  In  the 
servioe  of  their  master  in  such  a  sense  that 
they  cannot  recover  for  Injuries  due  to  the  neg- 
ligence of  the  person  operating  the  hoisting 
apparatus,  and  In  Bartonshiil  Ooai  Co.  v.  Mc- 
Golre  (1858)  3  Macq.  II.  L.  Cas.  808,  4  Jur.  N. 
8.  773,  Lord  Chelmsford  said :  "It  appears  to 
me  that  the  deceased  and  Shearer  were  engaged 
In  one  common  operation — that  of  getting  coals 
from  the  pit.  The  miners  coold  not  perform 
their  part  unless  they  were  lowered  to  their 
work,  nor  could  the  end  of  their  common  labor 
be  attained  unless  the  coal  which  they  got  was 
raised  to  the  pit's  mouth ;  and  of  course,  at  the 
doae  of  their  day's  labor,  the  workmen  must  be 
lifted  out  of  the  mine.  Every  person  who  en- 
gaged In  such  an  employment  must  have  been 
perfectly  aware  that  all  this  was  Incident  to  It, 
and  that  the  service  was  necessarily  accompa- 
nied with  the  danger  that  the  person  intrusted 
with  the  machinery  might  be  occasionally  neg- 
ligent and  fall  In  his  duty.  The  lord  advocate 
pat  the  case  of  a  master  undertaking  to  convey 
hie  workmen  to  their  place  of  work  In  the  mom- 
Ins,  And  to  bring  them  home  In  the  evening,  as 
being  similar  to  the  present  one  of  lowering 
the  workmen  to  their  work,  and  taking  them  up 
when  it  Is  over ;  and  he  asked  whether  it  could 
be  doabted  that,  if  something  were  deducted  out 
of  the  workmen's  wages  for  their  conveyance  to 
and  from  their  work,  the  master  would  be  liable. 
My  lords,  In  the  latter  case  supposed.  It  may  be 
veiy  probable  that  the  master  would  be  liable 
for  damages  to  the  workmen  by  the  negligence 
of  his  servants  In  the  course  of  the  Journey, 
because  he  has  for  this  purpose  converrod  him- 
self Into  a  carrier  for  hire.  And  so,  it  may  be. 
If  the  employer  In  this  case  had  entered  into 
an  express  contract  with  the  miners  to  lower 
them  Into  and  raisd  them  from  the  mine,  he 
migjit  have  pnt  off  the  mere  relation  of  master 
for  this  duty,  and  undertaken  that  of  a  con- 
tractor. But,  we  are  here  dealing  with  no  such 
special  and  precise  cases,  but  with  an  engage- 
ment in  a  service  subject  to  all  the  necessary 
Incidents  of  It,  and,  as  essential  to  and  forming 
a  part  of  that  service,  subject  to  the  very  act, 
through  the  negligent  performance  of  which  by 
one  of  the  servants  engaged  in  the  common 
wvrk  the  death  has  been  occasioned," — is  taken 
for  granted  In  other  decisions. 

So,  a  laundress  who  Is  injured  by  the  negli- 
gence of  the  driver  of  a  carriage  In  which  she 
is  being  carried  to  her  place  of  work  cannot  re- 
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cover.     McGnlrk  v.  Shattuck  (1893)  160  Mass. 
45,  85  N.  B.  110. 

Similarly,  a  railway  servant  who  is  conveyed 
.on  one  of  his  employer's  trains  in  order  to 
facilitate  the  performance  of  his  worlc  cannot 
recover  for  an  Injury  caused  by  the  negligence 
of  other  servants  of  that  employer  In  any  case 
In  which  the  defense  of  common  employment 
would  have  prevailed.  If  the  servants  so  carried 
had  at  the  time  of  the  accident  been  actively 
engaged  in  his  work.  See  cases  cited  in  II.  and 
III.  supra,  and  those  referred  to  in  the  notes 
dealing  with  the  theory  of  vice  principalshlp. 
For  the  purposes  of  this  rule  it  is,  of  course, 
Immaterial  which  of  the  two  main  theories  as 
to  what  constitutes  common  employment  is 
adopted,  and  the  decisions  under  both  will  be 
cited  Indifferently  in  the  present  subdivision. 

For  instances  of  cases  In  which  the  action 
was  held  maintainable,  not  on  the  ground  of  an 
interruption  of  the  continuity  of  the  relation, 
but  because  the  negligent  and  injured  servants 
were  In  different  departments,  see  Northern 
P.  B.  Co.  V.  O'Brien  (1889)  1  Wash.  599,  21 
Pac.  32;  Hobson  v.  New  Mexico  A  A.  R.  Co. 
(1886;  Ariz.)  11  Pac.  545. 

In  Moss  V.  Johnson  (1859)  22  III.  633.  it  was 
held  that  no  ground  of  action  was  shown  by  a 
complaint  alleging  that  a  carpenter,  while  be- 
ing conveyed  to  his  work  on  a  construction 
train,  was  Injured  owing  to  the  misjoinder  of 
two  rails.  None  of  the  qualifications  of  the 
doctrine  of  coservlce  arising  out  of  the  theory 
of  nonassignable  duties  are  noticed,  or  were, 
so  far  as  can  be  seen,  present  to  the  mind  of  the 
court ;  and  the  ruling  in  the  form  In  which  it 
was  made  can  scarcely  be  correct.  In  view  of 
the  later  decisions,  and  Is  certainly  not  in  har- 
mony with  the  present  doctrine  In  Illinois  it- 
self. See  III.  I,  1,  k,  supra.  In  other  words, 
such  a  servant  cannoit  recover  on  the  theory 
that  he  Is  a  passenger,  as  having  ceased,  for 
the  time  being,  to  be  employed  in  his  master's 
business.  The  most  numerous  cases  of  this 
type  are  those  In  which  the  rule  has  been  ap- 
plied so  as  to  bar  the  action  of  servants  who. 
being  engaged  In  the  construction  or  repair  of 
the  permanent  way,  or  In  other  duties  along  the 
line,  are  injured  while  traveling  on  trains  spe- 
cially devoted  to  the  purpose  of  transporting 
them  and  their  Implements,  and  also,  as  usual- 
ly happens,  the  materials  to  be  used  In  their 
work.  The  Inability  of  such  employees  to  re- 
cover Is  the  same  if  the  accident  occurred  in 
journeying  between  two  points  where  work  was 
to  be  done. 

An  employee  engaged  at  two  different  gas 
works  operated  by  a  railway  company  for  Its 
own  use,  and  traveling  over  the  line  in  the 
ordinary  course  of  his  duty  from  one  set  of 
works  to  the  other,  without  paying  fare,  and 
receiving  a  specified  sum  for  his  extra  expenses, 
travels  as  a  servant,'  not  as  a  passenger.  Ilando 
V.  London,  etc.  E.  Co.  (Q.  B.  D.  May,  1867)  : 
St.  Louis  A  S.  B.  R.  Co.  v.  Brits  (1874)  72  111. 
256  (shoveler  on  gravel  train  Injured  by  colli- 
sion while  being  conveyed  from  place  of  load- 
ing to  that  of  unloading)  ;  Heine  v.  Chicago  & 
N.  W.  B.  Co.  (1883)  58  Wia  625,  17  N.  W.  420 
(laborer  hurt  through  sudden  starting  of  train 
which  was  about  to  start  for  the  place  of  un- 
loading) ;  Capper  v.  Louisville,  6.  A  St.  L.  R. 
Co.  (1885)  103  Ind.  305,  2  N.  E.  749  (one  em- 
ployed to  do  work  on  the  permanent  way  of  a 
railroad,  whether  for  the  repair  of  tunnels,  re- 
laying of  ties,  l)anusting  the  track,  or  con- 
struction of  tunnels,  held  to  be  a  coservant  of 
the  servants  In  charge  of  a  train  In  which  he 
Is  conveyed  from  one  point  of  the  line  to  an- 
other) :  Knahtla  v.  Oregon  Short-Line  &  U.  N. 
R.  Co.  (1891)  21  Or.  136,  27  Pac.  91  (section 
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hand  under  directions  of  roadmaster  and  travel- 
ing on  conductor's  train  to  matce  repairs  wher- 
ever needed  is  engaged  in  furthering  the  same 
general  object  as  the  conductor)  ;  Kumler  t. 
Junction  R.  Co.  (1877)  33  Ohio  St.  160  (laborer 
on  gravel  train  killed  by  negligence  of  engi- 
neer) ;  McFarlane  v.  Gllmour  (1884)  5  Out. 
Rep.  302  (foreman  of  lumber  yard  coservant  of 
laborer  who  Is  injured  while  being  conveyed  on  a 
car  from  one  part  of  the  yard  to  another,  or  be- 
tween the  place  where  the  laborers  live  and  the 
place  where  they  work)  ;  Tunney  v.  Midland  R. 
Co.  (1866)  L.  R.  1  C.  P.  291,  12  Jur.  N.  8.  691 
(pkate  layer  injured  while  being  conveyed  under 
the  terms  of  his  engagement  to  the  place  where 
he  lived  on  a  work  train,  the  cause  of  the  acci- 
dent being  a  collision  between  that  train  and 
another)  ;  Prather  v.  Richmond  A  D.  R.  Co. 
( 1888)  80  Ga.  427,  9  S.  E.  630 ;  Ellington  v. 
Beaver  Dam  Lumber  Co.  (1893)  98  Ga.  68,  19 
S.  E.  21  (track-repairer  here  was  employed  by 
a  lumber  company — ^note  that  Georgia  statute 
as  to  coservants  applies  only  to  railway  compan- 
ies) ;  Toledo,  W.  &  W.  R.  Co.  v.  Durkin  (1876) 
76  111.  396  (laborer  on  gravel  train  while  being 
conveyed  to  his  home  was  killed  by  a  derail- 
ment) ;  Abend  v.  Terre  Haute  &  I.  R.  Co. 
(1884)  111  111.  202,  68  Am.  Rep.  616  (head 
blacksmith  injured  while  traveling  with  wreck- 
ing crew)  ;  Madison  &  I.  R.  Co.  v.  Bacon  (1866) 
6  Ind.  206  (not  stated  in  what  capacity  plain- 
tiff's decedent  was  employed)  ;  Ohio  &  N.  R. 
Co.  V.  Tlndall  (1869)  13  Ind.  866;  (train  de- 
railed by  running  against  an  ox  between  the 
places  of  loading  and  discharging  gravel)  ;  GU- 
man  v.  Eastern  R.  Corp.  (1866)  10  Allen,  233, 

87  Am.  Dec.  636  (carpenter  employed  as  car 
repairer  held  to  be  fellow  servant  of  switch- 
man) ;  Seaver  v.  Boston  &  M.  R.  Co.  (1860)  14 
Gray,  466  (carpenter  employed  at  specified  daily 
wages  with  the  privilege  of  being  carried  gratui- 
tously to  and  from  his  place  of  work  is  deemed 
to  be  a  servant  while  he  is  upon  the  train)  ; 
Cassidy  v.  Maine  C.  R.  Co.  (1884)  76  Me.  488 
(laborer  injured  in  obeying  a  negligent  order 
by  the  conductor  of  a  work  train  to  jump  from 
a  moving  train  on  to  station  platform)  ;  Sulli- 
van V.  Toledo,  W.  St  W.  R.  Co.  (1877)  68  Ind. 
26  (a  demurrer  sustained  to  a  complaint  alleg- 
ing negligence  in  falling  to  notify  the  conduct- 
or of  the  other  train  of  the  approach  of  the 
gravel  train,  the  court  saying  that  there  was 
nothing  in  the  averments  to  take  the  case  out 
of  the  general  rule)  ;  Gillshannon  v.  Stony 
Brook  R.  Corp.  (1862)  10  Cush.  228  (derailment 
through  collision  with  hand  car)  ;  Ryan  v.  Cum- 
berland Valley  R.  Co.  (1864)  23  Pa.  384  (dump- 
ing of  one  of  the  cars  which  had  been  left  un- 
hooked threw  plaintiff  out)  ;  Wright  v.  North- 
ampton &  H.  R.  Co.  (1898)  122  N.  C.  862,  29  S. 
E.  100  (section  master  injured)  ;  Gulf,  W.  T.  & 
P.  R.  Co.  v.  Ryan  (1888)  69  Tex.  665,  7  S.  W. 

88  (roadmaster  injured)  ;  Dallas  v.  Gulf,  C.  & 
S.  F.  R.  Co.  (1884)  61  Tex.  196  (servant  who 
was  engaged  in  the  duty  of  looking  after  the 
ties  which  are  being  used  for  the  construction 
of  a  new  track,  and  at  various  times  has  done 
other  construction  work,  was  injured  by  the 
derailment  of  a  construction  train  while  he  was 
returning  after  the  execution  of  an  errand)  ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Arlspe  (1891) 
81  Tex.  617,  17  S.  W.  47  (Instructions  as  to 
running  the  train  violated)  :  Howland  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.  (1882)  64  Wis.  226, 
11  N.  W.  629  (derailment  caused  by  conductor's 
trying  to  clear  away  a  snow  bank  by  the  moment- 
um of  the  train  alone  Injured  shoveller  on  a 
snow-plow  train)  ;  May  v.  Ontario  &  Q.  R.  Co. 
riS85)  10  Out.  Rep.  70  (plaintiff  was  taking 
supplies  to  places  where  they  were  neodod  along 
the  line)  ;  Carney  v.  Caraquet  R.  Co.  (1800)  29 
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N.  B.  425  (section  hand  Injured  by  negligence 
of  conductor  in  going  on  a  bridge  known  to  be 
unsafe).  See  also  the  cases  cited  in  the  next 
subdivision. 

In  McGili  V.  Southern  P.  Co.  (1893;  Aris.) 
33  Pac.  821,  it  was  held,  on  the  authority  of 
C!hlcago,  M.  &  St.  P.  R.  CM.  v.  Ross  (1884)  112 
U.  S.  877,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184, 
that  a  conductor  of  a  work  train  was  not  a 
fellow  servant  of  a  section  foreman  conveyed 
thereon  to  his  place  of  work.  On  a  rehearing 
thia  ruling  was  reversed  (  (1896)  44  Pac 
302),  the  court  holding  that,  as  the  conductor 
did  not  have  any  control  over  the  foreman,  tlie 
principle  of  the  Ross  Case  had  been  wrongly 
applied,  and  that  as  the  relative  positions  of  the 
servants  showed  that  a  constant  association 
was  contemplated,  they  were  in  a  common  em- 
ployment. 

In  Pitzpatrick  v.  New  Albany  &  S.  R.  Co. 
(1856)  7  Ind.  486,  it  was  held  that  the  agree- 
ment by  which  a  laborer  was  to  be  regularly 
conveyed  to  and  from  his  work  Involves  an  Im- 
plied engagement  that  they  would  carry  him 
as  safely  and  securely  as  if  he  really  had  been  a 
passenger  in  the  ordinary  sense  of  the  term. 

The  case  relied  upon  was  Gillenwater  v.  Madi- 
son &  I.  R.  Co.  (1854)  6  Ind.  339,  61  Am.  Dec 
101.  But  the  essence  of  this  ruling  was  a  differ- 
ence of  departments,  not  the  fact  that  the  serv- 
ant was  a  passenger.  Of  course,  where  common 
employment  is  negatived  by  a  difference  of  de- 
partment, the  question  whether  the  servant  was 
traveling  as  such  becomes  immaterial.  These 
early  Indiana  decisions  are  virtually,  if  not  ex- 
plicitly, overruled  by  those  by  the  same  court 
cited  above,  as  well  as  discredited  by  the  great 
weight  of  authority. 

But  the  operation  of  the  rule  is  not  confined 
to  cases  of  the  above  type.  The  character  of 
the  train  in  which  the  servant  Is  transported 
is  immaterial  provided  It  is  being  used  as  a 
means  of  conveyance  to  take  him,  in  the  per- 
formance of  his  contract,  to  or  from  the  place 
where  his  duties  call  him.  Hutchinson  v.  York, 
N.  &  B.  R.  Co.  (1850)  5  Exch.  343,  19  L.  J. 
Exch.  N.  S.  296,  14  Jur.  837,  where  it  was  held, 
on  the  broadest  ground,  that  the  personal  rep- 
resentative of  a  servant  killed  in  a  collision 
while  he  was  traveling  in  the  discharge  of  bis 
duty  could  not  recover.  Manville  v.  Cleveland 
&  T.  R.  Co.  (1860)  11  Ohio  St.  417  (passenger 
train)  ;  Ross  v.  New  York  C.  &  H.  R.  R.  Co. 
(1875)  5  Ilun,  488  (engineer  supervising  the 
laying  of  track  injured  by  the  negligence  of  the 
conductor  of  a  passenger  train). 

A  railroad  hand  ordered  to  quit  work  before 
the  usual  hour,  and  take  a  train  to  carry  him 
to  a  point  where  he  was  to  be  paid.  Is  in  the 
service  of  the  company  at  the  time  while  board- 
ing the  train.  O'Brien  v.  Boston  &  A.  R.  Co. 
(1885)  138  Mass.  387,  62  Am.  Rep.  279.  See 
also  Vlck  V.  New  York  C.  &  U.  R.  R.  Co.  (1884) 
96  N.  Y.  267,  47  Am.  Rep.  36. 

If  there  Is  no  direct  proof  in  a  case  of  this 
type  that  the  contract  of  hiring  provided  for 
the  servant's  transportation  free  of  charge  an 
Implied  stipulation  to  that  effect  will  usually 
be  Inferred.  Ross  v.  New  York  C.  &  H.  R.  R. 
Co.  (1875)  6  Hun,  488,  Affirmed  (1878)  74  N. 
Y.  617  (assistant  surveyor  killed  while  travel- 
ing from  his  home  to  the  place  of  work)  ;  and 
the  comments  on  the  case  in  Vick  v.  New  York 
C.  &  H.  R.  R.  Co.  (1884)  96  N.  Y.  267,  47  Am. 
Rep.  36. 

Nor  does  It  make  any  difference  for  the  pur- 
poses of  the  defense  of  common  employment 
whether  the  accident  was  occasioned  by  the  neg- 
ligence of  the  servants  guiding  the  train  In 
which  the  deceased  was,  or  of  those  guiding 
the   other  train,   or  of   both.     Hutchinson   v. 
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York,  N.  &  B.  R.  Co.  (1S50)  5  Bzch.  S48,  19 
L.  J.  Bzch.  N.  S.  296 ;  14  Jur.  8S7 ;  Sulllyan  y. 
Toledo,  W.  &  W.  R.  Co.  (1877)  58  Ind.  26. 

That  a  roadmaster  and  the  engineer  of  a 
train  other  than  that  on  which  the  roadmaster 
{a  carried  are  coservanta  was  conceded  in  Hoi- 
land  ▼.  Southern  P.  Co.  (1893)  100  Cal.  240, 
34  Pac  666. 

By  i  2083  of  the  Georgia  Code,  all  employees 
«xcept  those  who  may  be  able  to  control  the 
men  engaged  in  the  running  of  trains  are  placed 
on  the  footing  of  xMissengers  as  to  injuries  aris- 
ing from  the  negligence  of  the  latter  class  of 
employeea  A  track  raiser  is  entitled  to  the 
benefit  of  this  provision.  Atlantic  &  R.  Air 
Line  R.  Co.  v.  Ayers  (1874)  63  Ga.  12. 

The  general  principle  established  by  the  an- 
thorltles  already  cited  is,  of  course,  equally  ap- 
plicable whatever  the  nature  of  the  vehicle  may 
be.  which  Is  ased  for  the  transportation  of  the 
aeirant.  Injury  to  a  member  of  a  railroad 
gang  while  riding  on  a  hand  car,  caused  by  neg- 
lect of  a  fellow  servant,  does  not  make  the  mas- 
ter liable  to  him  where  there  is  no  proof  of  any 
contract  to  carry  him  safely  on  such  car,  fur- 
ther than  it  can  be  inferred  from  the  use  of 
the  car  in  going  to  and  from  the  place  of  labor. 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U. 
&  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 

d.  Ratiofuile  of  iheee  casea. 

The  emphasis  is  laid  by  the  courts  In  some 
cases  of  this  type  upon  the  fact  that  the  serv- 
ants were,  nnder  the  circumstances,  trans- 
ported, not  as  passengers,  but  In  the  coarse  of 
the  performance  of  their  contract.  Tunney  v. 
Midland  R.  Co.  (1866)  L.  R.  1  C.  P.  291,  12  Jur. 
N.  8.  601 ;  Gillshannon  v.  Stony  Brook  R.  Corp. 
(1852)  10  Cush.  228. 

In  Manyille  v.  Cleveland  &  T.  R.  Co.  (1860) 
11  Ohio  St.  417,  the  court,  accepting  the  sugges- 
tion of  counsel  that  the  true  test  to  determine 
whether  the  plaintiff  was  in  the  employ 
of  the  defendant  at  the  time  of  the  in- 
Jnry  is  the  fact  of  Its  being  his  duty 
and  part  of  his  employment  to  be  upon 
the  train  at  the  time  the  injury  was  received, 
held  the  plaintiff  not  to  be  a  passenger  when 
the  evidence  was,  in  brief,  that,  being  employed 
by  the  month  to  render  service  generally  on  a 
railroad,  in  the  capacity  of  baggage  master  or 
conductor  of  passenger  trains  and  gravel  trains, 
at  such  times  and  places  along  the  road  as  di- 
rected, he  was  ordered  to  go  to  F  and  take 
charge  of  a  gravel  train  at  that  place  on  the 
following  day.  took  passage  on  a  passenger  train 
for  F,  but  passed  by  F  to  T,  and,  while  returning 
the  next  day  by  the  same  train  towards  F  to 
take  charge  of  the  gravel  train,  was  injured 
by  the  carelessness  of  the  servants  on  the  pass- 
enger train.  There  was  held  to  be  nothing  in 
the  record  tending  to  show  that  even  his  pass- 
ing on  to  T  was  inconsistent  with  the  relation 
the  plaintiff  sustained  as  employee.  The  privi- 
ly of  necessary  visits  to  his  family  or  home, 
in  the  immediate  vicinity,  when  not  interfer- 
ing with  his  duties  to  his  employers,  might  or 
misht  not  have  been  expressed  In  the  contract ; 
or  it  might  have  been  Implied,  or  conceded  on 
the  part  of  the  company  to  its  employees.  And, 
even  if  the  plaintiff  had  passed  on  to  T  in  dis- 
obedience of  orders,  and  without  the  knowledge 
or  consent  of  his  employer,  the  duty  was  still 
incnmboit  on  him  as  an  employee  to  present 
himself  at  F  on  the  day  appointed,  and  to  that 
ead  take  passage  on  the  train  In  which  he  was 
InJoied. 

This  seems  to  warrant  the  Inference  that  the 
essential   foundation  of  the  decisions  was  the 
master's  retention  of  a  right  to  control,  ordl 
50  L.  K  A. 


narily  dormant  during  such  periods  of  tnn»- 
poratlon,  bat  susceptible  of , being  called  at  any 
moment  into  active  operation. 

In  one  Important  case  the  intention  to  rely 
upon  this  aspect  of  the  relations  of  the  parties 
is  not  a  mere  matter  of  Inference,  the  position 
being  expressly  taken  that  the  servant  was  un- 
der the  master's  control  during  the  transporta- 
tion, for  the  reason  that  it  was  as  much  his 
duty  under  the  contract  to  travel  on  the  train 
set  apart  for  his  conveyance  to  the  place  of 
work  as  it  wslm  to  do  the  work  itself  when  the 
train  reached  its  destination.  Vick  v.  New 
York  C.  &  H.  R.  R.  Co.  (1884)  95  N.  Y.  267,  47 
Am.  Rep.  36.  In  that  case,  by  an  arrangement 
made  between  the  employees  of  whom  the  plain- 
tiff's'Intestate  was  one,  and  the  defendant  com- 
pany, they  were  to  be  taken  from  Rochester  to 
Buffalo  every  Monday  morning,  and  brought 
back  every  Saturday  evening,  after  finishing  the 
week's  work.  They  traveled  in  a  passenger  car 
called  a  shop  car  In  which  other  persons,  who 
paid  fares,  were  permitted  to  ride.  No  fare 
was  required  of  the  men  thus  employed  and 
transported,  but  by  agreement  a  deduction  was 
made  from  their  wages  at  an  amount  fixed  per 
hour,  being  the  same  as  when  at  work,  for  the 
time  they  were  upon  the  train,  their  wages  be- 
ginning when  they  reached  the  shops  at  Buffalo, 
and  ending  when  they  left  them.  It  was  held 
that  no  action  couid  be  maintained  for  the 
death  of  the  plaintiff's  intestate  caused  by  the 
collision  of  his  own  train  with  another.  The 
court  said :  "The  essence  of  the  contract  was 
that  the  deceased  should  work  for  the  defend- 
ant, as  foreman  of  the  tin-shop,  and  in  consid- 
eration thereof  it  should  pay  him  a  price  fixed 
per  hour,  and  should  transport  him  from  his 
residence  to  the  place  where  the  work  was  to 
be  done,  and  back  again,  upon  its  railroad  with- 
out charge.  At  the  time  of  the  accident  the  de- 
ceased was  In  the  shop  car  of  the  defendant  on 
his  way  to  the  place  where  he  was  to  perform 
services.  As  his  transportation  was  a  part  of 
the  contract,  he  was  there  by  virtue  thereof  as 
an  employee.  His  services  had  then  commenced 
under  the  contract.  He  paid  no  fare  as  an 
ordinary  passenger  would  have  done,  but  was 
being  transported  under  the  pass  referred  to. 
Under  these  circumstances  the  deceased  was, 
at  the  time  of  the  accident,  in  the  car  under  the 
terms  of  the  contract  made  for  the  rendition 
of  his  services,  and  not  as  a  passenger.  It  was 
essential  that  he  should  be  in  the  car,  at  the 
time  and  place  of  the  accident,  to  enable  him 
to  perform  the  contract  of  service  into  which 
he  had  entered.  But  for  this  he  would  not  have 
been  there  at  the  time,  and  his  traveling  on 
this  occasion  was  In  the  capacity  of  an  em- 
ployee, and  not  as  a  passenger.  If  two  sepa- 
rate contracts  had  been  intended  to  have  been 
made,  one  for  the  services  of  the  deceased  and 
the  other  for  his  transportation,  It  is  fair  to 
assume  that  the  amount  allowed  for  his  wages 
would  have  been  Increased  sufficiently  to  pay 
his  fare  as  a  passenger.  Clearly  such  could 
not  have  been  the  Intention,  as  the  contract 
made  was  a  single  one  which  related  only  to 
the  services  of  the  deceased  and  the  compensa- 
tion he  was  to  receive  for  the  same.  It  was 
part  of  this  contract  of  service  that  he  was  to 
be  carried  to  and  from  the  place  of  his  work 
every  week  on  the  defendant's  railroad,  and  on 
a  train  which  was  usually  provided  for  that 
purpose.  The  right  to  go  and  return  being  In- 
separable from  the  contract  to  do  the  work,  it 
is  not  obvious  that  any  valid  ground  exists  for 
claiming  that  the  deceased  was  a  passenger  and 
paid  his  own  fare.  As  to  the  position  that  be- 
cause his  hours  of  labor  had  not  commenced  at 
the  time  of  the  accident  the  deceased  was  to  b* 
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regarded  as  a  passenger,  it  Is  a  complete  an- 
swer to  say  that  his^conyeyaace  to  and  from  his 
work  was  incident  to  his  employment,  and  was 
part  of  the  contract  of  service  under  which  he 
was  engaged.  This  remark  will  also  apply  to 
the  position  of  the  respondent's  counsel  that 
traveling  to  the  shop  where  work  was  to  he 
done  was  nht  the  beginning  of  service  but  an  act 
done  to  obtain  the  service.  If  It  was  a  part  of 
the  contract  then  obviously  It  cannot  be  said 
that  the  deceased  gave  a  portion  of  his  wages 
as  the  price  of  transportation  independent  of 
his  contract.  He  was  as  much  under  th^  con- 
trol of  the  defendant  when  traveling  as  any  oth- 
er employee  who  was  transported  by  virtue  of 
a  contract  with  the  company  for  his  services, 
which  contract  provided  for  the  right  to  go  and 
come  upon  the  defendant's  cars  to  and  from 
the  place  where  he  was  required  to  work.  Al- 
though he  had  no  particular  duty  to  discharge 
while  traveling,  yet  the  traveling  of  the  de- 
ceased was  not  as  a  passenger,  but  as  an  em- 
ployee under  the  contract  of  service  between 
him  and  the  defendant.  ...  If  the  mas- 
ter's negligence  Is  a  matter  extraneous  to  his 
specific  employment,  or  if  the  injury  be  received 
at  a  time  when  the  servant  Is  not  engaged  in 
his  duties,  then  the  servant  occupies  the  posi- 
tion or  status  of  a  stranger.  But  this  rule  has 
no  application  when  by  the  terms  of  the  con- 
tract, expressed  or  implied,  it  appears  that  trav- 
eling on  the  cars  constitutes  a  part  and  por^ 
tlon  of  the  contract  of  service.  In  such  a  duw^ 
we  think,  the  person  injured  must  be  regarded 
as  a  servant  or  employee,  and  the  company  in 
whose  employment  he  is  at  the  time  engaged,  is 
not  responsible  for  the  injury.*'  A  simple  and 
Intelligible  consideration  upon  which  such  a 
theory  may  be  Justified  Is  that,  in  most  in- 
stances the  work  would  be  seriously  retarded, 
or  even  Impossible  of  performance,  unless  the 
train  was  used  as  a  means  of  transportation. 
The  train  becomes  from  this  standpoint  one  of 
the  Instrumentalities  furnished  for  the  more  ef- 
ficient performance  of  his  duties,  and  in  using  it 
he  is  carrying  out  his  contract  Just  as  clearly 
as  when  he  is  using  any  other  piece  of  machin- 
ery for  the  same  purpose. 

In  Ryan  v.  Cumberland  Valley  IL  Go.  (1864) 
28  Pa.  384,  we  find  the  court  reasoning  thus: 
"The  nature  of  the  case  requires  the  admission 
that  it  was  the  understanding  of  the  parties 
that  the  hands  were  to  ride  on  the  gravel  train 
to  and  from  their  work,  and  at  their  work, 
and  the  plaintiff  Is  entitled  to  use  this  fact  as 
a  part  of  his  case.  He  cannot,  however,  use 
it  as  presenting  the  whole  ot  the  relation  be- 
tween him  and  the  defendants.  He  was  not  a 
mere  passenger  on  the  defendants'  cars;  be- 
cause his  travel  upon  them  was  really  an  inci- 
dent of  a  different  relation,  that  of  a  servant, 
and  this  is  the  character  in  which  we  must  re- 
gard him  here.  He  was  no  more  a  passenger 
than  is  the  coachman,  or  wagoner,  or  carter, 
who  is  in  the  employment  of  another.  He  was 
simply  a  servant,  with  the  privilege  of  riding, 
as  part  of  his  .business,  in  the  gravel  train, 
which  was  one  of  the  instruments  of  his  work. 
He  could  not  and  does  not  sue  on  a  contract 
as  a  passenger,  for  that  was  not  his  relation; 
but  he  does  sue  on  his  true  relation,  as  a  serv- 
ant injured  by  the  carelessness  of  his  fellow 
servants." 

Apart  from  these  general  grounds  for  assum- 
ing that  the  master's  control  is  not  suspended 
while  the  servant  is  being  conveyed,  the  special 
circumstances  of  the  case  may  sometimes  point 
to  the  same  conclusion. 

In  Russell  v.  Hudson  River  R.  Co.  (1858)  17 
N.  Y.  1S4,  Reversing  (1855)  5  Duer,  39.  where 
by  an  arrangement  between  the  plaintiff  and 
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the  defendants  he  was  to  be  taken  home  to  the 
city  upon  the  gravel  train  at  night,  it  was  urged 
that  his  day's  work  was  completed  when  the 
last  load  of  gravel  was  deposited ;  that  he  waa 
under  no  further  obligation  to  do  anything 
for  the  company ;  that  carrying  him  home  waa 
a  service  to  be  performed  by  the  company,  in 
consideration  of  the  labor  previously  done^  and 
constituted  a  part  of  his  wages ;  and  that  it  was 
entirely  optional  with  him  to  avail  himself  of 
this  service  or  not.  This  contention  did  not 
prevail,  the  court  saying :  "It  Is  not,  I  think, 
entirely  clear  that  the  defendants  would  not 
have  had  a  right,  under  their  agreemoit  with 
the  pkUntlff,  to  insist  upon  his  returning  to  the 
city  at  night  The  gravel  train  could  not  be 
properly  managed  by  the  engineer  alone.  Men 
were  required  to  act  as  brakemen  in  case  of 
accident.  It  appean  that  some  of  the  same 
men  who  worked  in  the  gravel  pit  also  manned 
the  brakes.  A  portion  of  the  hands  employed 
lived  in  the  city,  and  the  defendants  may  have 
relied  upon  them  to  work  the  brakes,  in  case  of 
necessity,  upon  the  return  of  the  train,  and  may 
have  taken  this  Into  consideration  in  agreeing 
to  bring  them  home  at  night.  But,  conceding 
that  the  plaintiff  was  not  bound  to  return,  even 
if  the  defendants  insisted  upon  It,  It  does  not 
follow  that  while  actoally  returning  to  the  city 
with  the  train  he  was  not  the  servant  of  the 
company.  If  he  was  a  mero  passenger  he  was 
not  bound  to  do  anything  to  fadlitate  the  re- 
turn of  the  train.  If  an  emergency  arose  re- 
quiring the  use  of  the  brakes,  he  might  refuse 
to  raise  his  hand.  If  an  obstruction  was  met 
with  upon  the  track,  he  might  fold  his  arms 
until  the  company  removed  it;  and  what  he 
might  do  in  this  respect  every  other  hand  re- 
turning to  the  city  under  similar  circumstances 
might  also  do.  Such  could  not,  I  think,  have 
been  the  true  relation  between  the  parties.  The 
plaintiff  was  employed  by  the  defendants  as  a 
day  laborer.  He  was  to  be  taken  up  at  the 
city  where  he  lived  in  the  morning,  and  set 
down  there  at  night;  and  he  should,  I  think, 
be  regarded  as  having  been,  during  the  entire 
interval,  the  servant  of  the  company,  and  bound 
as  such  to  render  aid  if  necessary  in  promot- 
ing the  passage  of  the  train  both  to  and  from 
the  city.    This  is  decisive  of  the  case.*' 

Another  theory  upon  which  it  may  be  said 
that  the  servant's  right  of  action  Is  barred  un- 
der such  circumstances  is  that  he  Is  in  the  ex- 
ercise ol  a  mere  i)ermissive  privilege  connected 
with  his  contract. 

In  Gillshannon  v.  Stony  Brook  B.  Corp. 
(1862)  10  Cush.  228,  it  w«s  urged  that  the 
plaintiff  was  not  in  the  employment  of  the  de- 
fendants at  the  time  the  Injury  was  received,  or 
that  he  might  properly  be  considered  as  a  pas- 
senger, and  the  defendants,  as  respects  hlm» 
were  carriers  for  hiro.  But  the  court  said : 
"In  no  view  of  the  case  can  this  action  be  main- 
tained. If  the  plaintiff  was,  by  the  contract 
of  service,  to  be  carried  by  the  defendants  to 
the  place  for  his  labor,  than  the  injury  was  re- 
ceived while  engaged  In  the  service  for  which 
he  was  employed,  and  so  falls  within  the  ordi- 
nary cases  of  servants  sustaining  an  injury 
from  the  negligence  of  other  servants.  lif  it 
be  not  properly  inferable  from  the  evidence  that 
the  contract  between  the  parties  actually  em- 
braced this  transportation  to  the  place  of  ialMr, 
it  leaves  the  case  to  stand  as  a  permissive  privi- 
lege granted  to  the  plaintiff,  of  which  he  availed 
himself,  to  facilitate  his  labors  and  service,  and 
Is  equally  connected  with  It,  and  the  relation 
of  master  and  servant  and  therefore  furnishes 
no  ground  for  maintaining  this  action." 

It  seems  to  be  only  by  giving  this  principle 
an  unrestricted  scope  that  it  is  possible  to  bus- 
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tain  the  decision  In  Illgglns  v.  Hannibal  &  St. 
J.  B.  Co.  (1865)  36  Mo.  418,  holding  that,  when 
proof  was  famished  that  the  plaintiff's  Intes- 
tate had  previously  been  hired  as  a  brakeman, 
was  still  on  the  pay-roll,  and  had  not  been  paid 
off  at  the  time  he  was  killed,  the  mere  circum- 
stance that  he  bad  been  off  duty  for  some  days, 
or  that  he  was  then  on  his  own  private  errand, 
sad  not  Immediately  engaged  on  the  business  of 
the  company,  became  quite  immaterial.  The 
court  said :  "The  conductor,  knowing  him  only 
as  an  employee,  was  not  bound  to  inquire  into 
his  particular  errand ;  and  though  informed  by 
a  casual  conversation  with  him,  in  the  baggage 
car,  that  he  was  looking  for  scune  temporary  em- 
ployment, so  as  not  to  lose  time,  he  might  still 
be  Justified  in  treating  him  as  an  employee, 
who  had  the  privilege  of  free  passage  on  the 
tnins  SB  such.  Under  such  circumstances,  it 
was  his  baslncsB,  if  he  claimed  to  be  a  passen- 
ger, to  engage  or  take  a  seat  in  a  passenger 
coach  as  such,  or,  at  least,  in  some  way,  to  make 
it  known  to  the  conductor  that  he  claimed  to  be 
traveling  in  the  character  of  a  passenger. 
...  On  the  morning  of  the  accident,  he 
signaled  the  train  to  stop  and  take  him  up,  as 
It  passed  where  he  was ;  he  took  his  place  In  the 
baggage  car  among  other  employees ;  he  appears 
to  have  treated  himself  as  an  employee,  and  he 
was  received  by  the  conductor  as  an  employee 
who  was  passing  from  one  point  to  another  on 
the  road.  In  the  usual  manner.  He  engaged  no 
passage,  took  no  seat  In  any  passenger  car,  paid 
no  f«re,  and  evidently  did  not  expect  to  pay 
any,  and  none  was  exacted  from  him.  He  did 
not  claim  to  be  a  passenger,  nor  was  he  con- 
aldered  otherwise  than  as  an  employee  by  the 
conductor.** 

The  case  Is  especially  strong,  as  It  was  in  evi- 
dence that  the  deceased,  although  hired  by  the 
nionth,  was  not  paid  for  the  days  on  which  he 
did  no  work.  On  the  whole  it  seems  to  be  of 
very  dubious  soundness,  and  certainly  cannot  be 
reconciled  with  the  rulings  cited  at  the  begin- 
ning of  the  last  section.  The  Doyle  Case 
a894)  162  Mass.  66.  25  L.  B.  A.  157,  87  N.  E. 
770,  th«re  mentioned,  may,  we  think,  fairly  be 
construed  as  qualifying  the  remarks  on  the  GIU- 
Bfaannon  Case  (1852)  10  Cuah.  228.  The  MIs- 
■oarl  decision  is  also  opposed  to  the  ruling  in 
Baltfm<»«  ft  O.  R.  Co.  v.  State  use  of  Tralnor 
(1870)  38  Md.  542  (see  IV.  g,  infra,  and.  In 
fact,  seems  to  have  no  support  except  such  as 
it  may  be  deemed  to  derive  from  Kansas  P.  R. 
Co.  V.  Salmon  (1878)  11  Kan.  88,  where,  among 
the  reasons  why  an  engineer  going  back  to  his 
work  was  held  not  to  be  a  passenger,  the  follow- 
ing were  enumerated :  He  bought  no  ticket, 
paid  no  fkre,  nor  offered  to  buy  any  ticket  or 
pay  any  fare.  He  did  not  at  any  time  claim  to 
be  a  passenger,  or  act  as  such.  He  did  not  go 
into  a  passenger  car,  nor  upon  a  passenger  train, 
but  went  Into  a  cat>ooee  car  attached 
to  a  freight  train,  where  other  servants  and 
employees  of  the  company  rode,  and  from  which 
passengers  and  all  other  persons  except  em- 
ployees of  the  company  were  to  his  knowledge 
excluded.  He  was  going  from  his  home 
to  the  place  of  his  employment,  as  was  his  cus- 
tom, for  the  purpose  of  performing  the  duties 
of  his  employment,  and  rode  in  the  caboose  car 
on  a  freight  train,  and  paid  no  fare,  according 
to  custom,  usage,  understanding,  and  agree- 
ment of  the  parties.  Here,  however,  the  rul- 
ing was  expressly  based  on  the  theory  that  the 
plaintiff  was  traveling  "for  the  purpose  of  per- 
forming the  duties  of  his  employment,"  and, 
however  questionable  an  Inference  this  may  be, 
considering  the  evidence,  the  circumstance  thus 
relied  on  manifestly  differentiates  the  case  from 
the  one  In  Missouri,  which  lays  no  stress  upon 
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any  sudti  factor,  and  may  be  regarded  as  bring- 
ing It  into  the  same  category  as  the  New  York 
rulings  above  referred  to. 

e.  Payment  or  nonpayment  of  fare  not  neceasar- 
ily  decisive  for  or  against  the  servant's  right 
to  recover. 

Once  It  appears  that  the  servant  was  not  be- 
ing transported  as  a  servant,  his  rights  of  ac- 
tion as  a  passenger  depend  simply  upon  proof 
that  ha  was  traveling  with  the  permission  of  a 
duly  authorized  agent  of  the  company.  Hence, 
the  mere  fact  that  an  employee  who  was  trav- 
eling on  a  train  with  the  permission  of  the 
conductor  paid  no  fbre  will  not  bar  his  action. 
State  use  of  Abell  v.  Western  Maryland  R.  Co. 
(1884)  63  Md.  438  ;  Washburn  v.  Nashville  &  C. 
R.  Co.  (1859)  3  Head,  638,  75  Am.  Dec.  784, 
citing  Philadelphia  ft  R.  R.  Co.  v.  Derby  (1852) 
14  How.  468,  14  L.  ed.  502  (where,  however, 
the  traveler  was  a  stockholder,  not  a  servant). 

Conversely,  where  It  appears  that  the  serv- 
ant was  being  conveyed  as  a  servant,  he  Is  dis- 
abled from  recovering  for  the  negligence  of  a 
fellow  servant,  whether  the  transportation  fur- 
nished was  entirely  gratuitous  or  was  In  pur- 
suance of  such  an  understanding  between  the 
parties  that  It  may  be  deemed  to  have  been  part 
of  the  contract.  McGnIrk  v.  Shattuck  (1893) 
160  Mass.  45,  35  N.  E.  110. 

f.  Bpeoial  bargain,  whether  rights  of  a  passen- 

ger may  he  conferred  by.  • 

On  general  principles,  there  Is  no  reason  why, 
under  the  circumstances  presented  by  the  cases 
cited  in  IV.  e,  supra,  a  servant  might  not  ac- 
quire, by  a  special  bargain,  the  rights  of  a 
passenger,  and  there  is  one  Pennsylvania  deci- 
sion holding  that  a  mechanic  employed  by  a 
railway  company  to  work  upon  the  road  at  a 
distance  from  his  home,  who  is,  by  agreement, 
carried  to  and  fro  In  the  trains  of  his  employers 
without  paying  any  fare,  the  understanding  be- 
ing that  this  transportation  Is  a  part  of  his 
wages,  may  recover  if  he  suffers  injury,  while 
on  the  road,  from  the  negligence-  of  a  fellow 
servant.  The  differentiating  factors  relied  on 
by  the  court  were  that  the  deduction  from  his 
wages  made  him  a  paying  passenger;  that  his 
duties  had  been  completed  before  he  boarded 
the  train ;  and  that  he  was  not  carried  merely 
for  the  convenience  of  his  employers  and  with- 
out any  contract  of  carriage.  O'Donnell  v. 
Allegheny  Valley  R.  Co.  (1868)  59  Pa.  230,  08 
Am.  Dec.  336. 

A  statement  of  claim  showing  that  the  plain- 
tiff was  Injured  while  engaged  In  traveling  on 
a  train  to  take  supplies  to  certain  places  is  none 
the  less  insufficient  because  it  avers  that  he  was 
received  on  the  train  "to  be  safely  carried  on 
It.'*  This  does  not  necessarily  mean  that  the 
company  had  made  a  special  bargain  with  him 
which  would  give  him  the  rights  of  an  ordinary 
passenger.  May  v.  Ontario  ft  Q.  R.  Co.  (1885) 
10  Ont.  Rep.  70. 

This  ruling  embodies,  as  the  present  writer 
ventures  to  think,  a  doctrine  which  Is  more  In 
harmony  with  the  common-law  conception  of 
the  effects  of  the  existence  or  absence  of  con- 
siderations than  a  New  York  case  In  which  sub- 
stantially the  same  facts  were  presented,  and 
in  which  the  Pennsylvania  doctrine  was  express- 
ly disapproved.  Vick  v.  New  York  C.  ft  H.  K. 
R.  Co.  (1884)  93  N.  Y.  267,  47  Am.  Rep.  86 
(IV.  e,  supra). 

Tlie  hypothesis  that  a  servant  who  submits 
to  a  reduction  of  his  wages  in  consideration  of 
being  carried  acquires  no  additional  rights,  as 
compared  with  a  servant  whose  right  to  be  car- 
ried cannot  be  put  higher  than  a  mere  "per- 
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missive  privilege"  (see  IV.  e,  supra),  seems  to 
be  quite  anomalous. 

g.  Position  of  servants  tohile  entering  or  leav- 
ing the  premises  of  their  employers  on  foot. 

Several  cases  proceed  upon  the  theory  that 
a  railway  servant,  while  he  Is  walking  along  or 
across  the  tracks  of  his  employers  to  reach  or 
return  from  his  place  of  work,  is  In  the  service 
of  the  company  In  such  a  sense  as  to  be  un- 
able to  recover  for  injuries  received  through  the 
negligence  of  any  fellow  servants  who  would  be 
held  to  be  In  common  employment  with  him  If 
he  were  actively  engaged  in  his  duties.     This 
doctrine  is  put  upon  grounds  quite  analogous 
to  those  which  are  adduced  to  support  the  simi- 
lar doctrine  which  has  been  discussed  in  the 
preceding   sections.     The   privilege   of   passage 
over  the  master's  premises  is  said  to  be  "an  es- 
sential  part  and   Ingredient  of  the   plaintiff's 
contract  of  employment,  and  Incidental  to  It,  as 
much  as  any  means  and  facilities  for  his  labor" 
furnished  at  the  place  of  work  Itself.     Ewald  v. 
Chicago  &  N.  W.  R.  Co.  (1888)  70  Wis.  420,  36 
N.  W.  12.     There  an  engine-wiper  who  was  on 
hlB  way  to  his  work,  and  while  crossing  the 
track  on  a  path  used  by  the  employees  of  the 
company,  was  jammed  between  cars  which  had 
been  left  apart  for   the  employees  to  pass  be- 
tween, was  held  to  be,  at  the  time  of  the  Injury, 
In  the  employ  of  defendant  and  a  fellow  serv- 
ant of  the  trainmen  in  charge  of  the  cars.     The 
courV  said :     "As  to  what  may  be  the  law  when 
an  employee  of  a  railway  company  is  not  act- 
ually employed,  or  at  any  intervals  of  actual 
labor,  or  going  to  or  from  his  labor  his  own  way 
and  independently  of  the  company,   or    under 
other  circumstances,  is  immaterial  to  this  case. 
The  authorities  may  he  In  great  conflict  on  that 
question ;  but  we  are  not  aware  that  they  are 
in  conflict  on  the  question  presented  by  the  facts 
of  this  case.     Here  we  have  a  private  pathway 
over  the  grounds  of  the  company,  granted  and 
allowed  to  the  plaintiff  and  other  employees  of 
the  company,  who  worked  In  the  roundhouse,  by 
usage,  custom,  and.  consent,   for  their  ingress 
and  egress  to  and  from  their  work,  kept  open 
across  the  track  of  the  road,  and  which  had 
been  worn  and  used  by  himself  and  others  for 
long  time  prior  to  the  Injury,  and  that  In  order 
to  reach  the  roundhouse  It  was  necessary  for 
him  to  go  upon  said  pathway  and  to  cross  the 
track  of  the  company  at  that  place.     It  was  the 
means,  and  only  means,  of  entrance  and  exit  to 
and  from  their  work  furnished  by  the  company, 
and  the  plaintiff  and  others  had  a  right  to  its 
free  and  uninterrupted  use  as  they  always  had ; 
and  it  was  because  they  were  employees  of  the 
company  in  the  roundhouse  that  they  had  such 
right  and  privilege.     .     .     .     Our  present  con- 
cern is.  Was  he,  when  injured,  an  employee  of 
the  company?     The  peculiar  facts  of  this  case 
which  make  him  such  appear  to  involve  precise- 
ly the  same  principle  as  that  class  of  cases 
where  the  plaintiff  was  being  carried  on  his  way 
from  and  to  his  place  of  labor  by  the  railroad 
company,  by  consent,  custom,  or  contract,  and 
was  injured  by  the  negligence  of  other  employees 
of  the  company."     In  Boldt  v.  New  York  C.  B. 
Co.  (1858)  18  N.  Y.  432  (trackman  Injured  by 
trainmen)  the  court  said :     "He  was  in  the  de- 
fendant's  employment,   and   doing   that  which 
was  essential  to  enabling  him  to  discharge  his 
particular  duty,  via.,  going  to  the  spot  where 
It  was  to  be  performed,  and  he  was,  moreover, 
going  on  the  track  where,  except  as  the  servant 
of  the  company,  he  had  no  right  to  be.     He  was 
there  as  the  employee  of  the  company,  and  be- 
cautse  he  was  such  an  employee."     See  also  Ol- 
sen  V.  Andrews  (1897)  168  Mass.  261,  47  N.  B. 
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90  (servant  using  a  bridge  under  repair  for  the 
purpose  of  getting  back  to  his  work  from  his 
boarding  house  is  a  fellow  servant  with  the 
engineer  in  charge  of  a  denlck  car  used  in  the 
work  of  repairing).  The  relation,  as  a  servant, 
of  one  regularly  employed  as  a  superintendent, 
and  whose  duties  are  multifarious  and  m&j 
have  to  be  performed  at  any  time  while  on.  tlie 
premises  of.  the  master,  is  not  affected  by  the 
fact  that  at  the  time  of  an  accident  he  was 
leaving  the  premises  to  attend  to  his  private 
business.  Adams  v.  Iron  Cliffs  Co.  (1889)  78 
Mich.  271,  44  N.  W.  270. 

The  converse  of  this  doctrine  is  that  the  rela- 
tion of  master  and  servant  does  not  continue 
where  the  servant  uses,  for  purposes  of  passage, 
a  portion  of  the  master's  premises  which  is  in 
nowise  connected  with  his  contractual  duties, 
and  which  is  so  situated  that  his  place  of  work 
may  be  reached  or  left  without  traversing  it. 

A  trackman  who,  after  completing  his  day's 
work  and  laying  aside  his  tools,  walks  to  his 
place  of  residence  along  a  section  of  track  other 
than  that  which  Is  under  his  own  supervision  Is 
not,  during  that  walk,  in  the  service  of  the  com- 
pany. Baltimore  &  O.  R.  Co.  v.  State  use  of 
Tralnor  (1870)  83  Md.  542.  Compare  Savan- 
nah, F.  &  W.  R.  Co.  V.  Flanagan  (1889)  82  Ga. 
579,  9  S.  E.  471,  where  a  railway  servant  who, 
while  walking  home  along  a  public  thoroughfare 
close  to  the  track,  stepped  onto  it  for  a  moment 
to  avoid  a  wagon,  and  was  struck  by  a  train, 
was  held  to  be  in  the  position  of  a  stranger  as 
regards  his  rights  of  action.  But  the  doctrine 
of  common  employment  was  not  involved  here, 
that  defense  having  been  abolished  in  Georgia 
as  to  railway  servants. 

There  Is,  of  course,  no  conflict  of  opinion 
possible  as  to  the  nonexistence  of  the  relation 
of  master  and  servant,  where  the  latter  has 
finished  his  day's  work,  and,  when  he  Is  In- 
jured by  the  negligent  act  of  a  coemployee  on 
the  master's  premises,  is  walking  along  a  public 
street.     Balrd  v.  Pettit  (1872)  70  Pa.  477. 

C.  B.  Ij. 


George  S.  PROUD  and  Wife 

V, 

PHILADELPHIA  &  READING  RAILWAY, 

Plff,  in  Err, 

*A  railroad  company  la  bound  to  Ia- 
■pect  Its  trains,  but  not  to  keep  up  a  con- 
tinuous inspection,  or  to  know  at  each  mo- 
ment the  condition  of  every  part  of  a  train. 

(June  18,  1900.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  W.  Morsan  and  S.  H.  Grey 
for  plaintiff  in  error. 

^Headnote  by  Adams,  J. 


NoTB. — As  to  the  liability  of  a  carrier  for  de- 
fective condition  of  passenger  cars,  see  also 
Palmer  v.  Pennsylvania  Co.  (N.  Y.)  2  L.  B.  A. 
252;  Treadwell  v.  Whittler  (Cal.)  5  L.  B.  A. 
498 :  and  Burt  v.  Douglas  County  Street  B.  Go. 
(Wis.)  18  L.  R.  A.  479. 


1900. 


Proud  v..  Philadelphia  &  R.  Railwat. 
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MeasTB.  Howard  Carrow  and  Wl&eaton 

Beravlt,  for  defendants  in  error: 

It  IB  the  duty  of  a  railway  company  to  pro- 
ride  passengers  with  reasonably  safe  and 
convenient  means  of  ingress  to  and  egress 
horn  its  cars  and  carriages. 

Folk  V.  New  York,  8.  d  W.  R.  Co,  56  N.  J. 
L.  381,  29  Atl.  167;  Delatoare,  L.  d  W,  R, 
Co.  V.  Trauitocin,  52  N.  J.  L.  175,  7  L.  R.  A. 
435,  19  Atl.  178;  Eatton  v.  Central  R.  Co. 
62  N.  J.  L.  7,  42  Atl.  486 ;  Oilman  v.  Boston 
d  M.  R.  Co.  168  Mass.  454,  47  N.  E.  193; 
yeslie  V.  Second  d  Third  Streets  Pass.  R. 
Vo.  113  Pa.  300,  6  Artl.  72;  Fort  Worth  d 

D.  C.  R.  Co.  V.  Davisy  4  Tex.  Civ.  App.  a51, 
23  S.  W.  737 ;  Seymour  v.  Chicago,  B.  d  Q, 
R.  Co.  3  Biss.  43,  Fed.  Gas.  No.  12,685. 

Adams,  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiffs,  George  S.  Proud  and  Mary 

E.  Proud,  his  wife,  brought  suit  to  recover 
their  damages  resulting  from  an  injury  re- 
ceived by  the  wife.  On  the  night  of  March 
8,  1899,  Mrs.  Proud  took  the  defendant's 
10:38  train  at  the  Reading  Terminal,  in  the 
city  of  Philadelphia,  to  go  to  the  Hunting- 
don street  sta/tion,  in  the  same  city.  Two 
other  ladies  and  a  gentleman  (a  Mr.  Spring- 
er) were  in  the  party.  The  first  station 
after  leaving  the  Terminal  is  at  Spring  Gar- 
den street;  the  second,  at  Columbia  avenue; 
the  third,  at  Huntingdon  street.  The  regu- 
lar running  time  from  the  Terminal  to  the 
Huntingdon  street  station  was  eleven  min- 
utes. The  distance  is  from  2  to  3  miles. 
When  the  train  had  stopped  at  her  destina- 
tion, Mrs.  Proud  attempted  to  alight.  As 
phe  was  about  to  step  down  to  the  upper 
step  from  the  front  platform  of  the  car  in 
which  she  had  ridden,  Mr.  Springer,  who  had 
preceded  her,  and  was  standing  on  the  sta- 
tion platform,  said  "Look  out,  Mrs.  Proud!" 
At  that  instant  ehe  slipped  on  some  vomit 
with  which  the  steps  were  covered,  and  which 
Mr.  Springer  had  just  detected  and  was  try- 
ing to  warn  her  against,  fell,  and  was  badly 
hurt.  The  offensive  matter  was  not  frozen, 
though  the  night  was  cold,  which  tended  to 
show  that  it  had  been  recently  deposited. 
The  platform  at  that  place  was  neither 
very  dark  nor  very  light.  Mrs.  Proud,  being 
asked,  "Was  the  station  light  or  dark?"  an- 
swered: "I  cannot  remember.  I  do  not 
think  it  is  so  very  light  there,  but  it  was 
not  light  enou£^h  for  me  to  see  what  was  on 
the  steps."  Mrs.  Willetta  Fitzgerald,  one  of 
the  party,  who  immediately  followed  Mrs. 
Proud,  and  slipped  and  nearly  fell  herself, 
said:  "It  seemed  quite  dark  to  me,  coming 
out  of  a  lighted  car."  Miss  Frances 
Smith,  another  of  the  party,  said :  "It  was 
a  little  dark.  I  could  just  see  something  on 
the  steps."  Mr.  Springer  said:  "I  got  off 
the  car,  and  when  I  turned  round  to  assist 
Mrs.  Proud  off  I  saw  there  was  something 
on  the  first  step  below  the  platform  of  the 
car.  .  .  .  The  ear,  to  the  best  of  my 
knowledge  and  belief,  stopped  just  in  between 
two  electric  lights.  The  station  is  lighted 
hy  these, — either  lamps  or  incandescents.  I 
donH  know  which.  But  the  car  was  just  in 
50L.R.A. 


between  these  two  lights,  and  it  was  quite 
dark  right  at  that  point."  It  appeared,  al- 
so, that  at  the  moment  of  the  accident,  or  al- 
most immediately  after  it,  the  conductor 
wa«  standing  on  the  rear  platform  of  the  car 
next  in  front  of  that  from  which  Mrs.  Proud 
fell.  The  declaration  alleges  that  the  de- 
fendant "carelessly  and  negligently  permit- 
ted filth  and  vomit  to  remain  on  the  plat- 
form and  steps  of  the  car  in  which  said  Mary 
£.  Proud  was  a  passenger,"  and  that  this 
occasioned  her  injury.  At  the  close  of  the 
I  plaintiff's  case  the  defendant  asked  the  trial 
'  judge  to  direct  a  verdict  for  the  defendant. 
This  motion  was  denied,  and  exception  taken. 
At  the  close  of  the  whole  case  the  motion 
was  renewed,  and  again  denied,  and  excep- 
tion taken.  The  plaintiffs  recovered  sepa- 
rate verdicts.  Error  has  been  assigned  on 
the  exceptions. 

The  motions  to  direct  a  verdict  presented 
to  the  trial  judge  the  question  whether,  from 
the  facts  in  proof,  the  jury  could  attribute 
negligence  to  the  defendant.  What,  then, 
were  the  facts  that  bore  on  this  question? 
It  appears  that  the  cars  that  composed  this 
train  came  into  the  Terminal  at  10:14  P.  M., 
and  that  they  went  out  at  10:38,  as  before 
mentioned.  In  this  interval  of  twenty-four 
minutes,  after  the  incoming  passengers  were 
discharged  and  before  the  outgoing  passen- 
gers were  admitted,  it  was  the  duty 
of  the  car  cleaners  to  inspect  the  train, 
and  see  to  it  that  it  was  in  good 
order.  Two  witnesses  were  called  on  be- 
half of  the  defendant  to  prove  that  this 
duty  was  performed, — Charles  Stuart  Kelso, 
night  foreman  of  car  cleaners  at  the  Reading 
Terminal,  and  Nicholas  Blanch,  a  car  cleaner 
employed  at  the  same  station.  Kelso  testi- 
fied that  he  had  charge  of  the  cleaning  of 
the  platforms  of  the  cars  and  of  the  10:38 
train  on  the  night  of  March  8,  1899,  that  he 
personally  inspected  the  train,  and  that  the 
condition  of  the  cars  as  to  cleanliness  when 
the  train  lefit  the  Terminal  was  all  right. 
Blanch  testified  that  he  had  to  do  with  the 
cleaning  of  the  10:38  train  on  the  night  of 
March  8,  1899,  and  that  it  was  cleaned  ten 
or  fifteen  minutes  before  it  started  out. 
Kelso  was  asked  specifically  whether  there 
was  any  vomit  on  the  forward  platform  of 
any  car  on  the  train  and  answered,  "No." 
Blanch  was  asked  specifically  whether  there 
was  any  vomit  on  any  of  the  platforms  of 
the  train  when  it  left  the  Terminal,  and  an- 
swered, "No."  The  declaration  alleges  that 
this  offensive  substance  was  on  the  "platform 
and  steps."  The  proof  is  that  it  was  on  the 
steps.  The  specific  evidence  of  Kelso  and 
Blanch  that  there  was  no  such  substance  on 
any  platform  did  not,  therefore,  in  terms, 
meet  the  proof.  No  attention  was  paid  to 
this  discrepancy  b^  the  trial  judge,  or  by 
counsel  on  either  side  upon  the  argument  in 
this  court.  Under  the  circumstances,  it  is 
fair  to  disregard  it,  and  to  assume  that  the 
testimony  of  these  two  witnesses  amounts  to 
a  general  averment  that  they  made  an  in- 
spection of  the  train  ten  or  fifteen  minutes 
before  it  started,  and  that  the  cars  were  in 
good  condition,  and  also  to  a  specific  aver- 
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ment  that  this  nuisance  did  not  then  exist. 
In  the  cross-examination  of  Kelso  this  pass- 
age occurs : 

Q.    You  are  stationed  at  the  Tenninal  ? 

A.    Yes,  sir. 

Q.  And  between  10:14  and  10:38  you 
looked  after  this  train.  Did  you  do  it  your- 
self, or  have  men  under  you  do  it? 

A.  I  did  it  myself.  I  inspect  all  the 
trains. 

Q.  Well,  now,  after  you  get  through  look- 
ing at  them,  who  looks  after  them? 

A,    The  train  crew. 

There  is  no  evidence  as  to  the  number  of 
passengers  who  alighted  from  and  who  en- 
tered the  train  at  the  two  stations  intermedi- 
ate between  the  Terminal  and  Huntingdon 
street,  or  to  show  whether  any  of  them  tra- 
versed the  forward  platform  of  the  car  in 
which  Mrs.  Proud  was  riding,  or  used  the 
steps  on  which  she  afterwards  fell.  Nor  is 
there  any  evidence  as  to  the  movements  of 
any  member  of  <the  train  crew  on  the  run 
from  the  Terminal  to  the  place  of  the  acci- 
dent, or  as  to  the  number  of  cars  or  of  brake- 
men.  A  railroad  company  has  two  means 
of  informing  itself  as  to  the  condition  of 
the  cars  of  one  of  its  trains :  First,  inspec- 
tion made  while  the  train  .is  at  rest,  by  per- 
sons assigned  to  that  service;  and,  secondly, 
the  cursory  and  current  observation  of  those 
members  of  the  train  crew  whose  duty  re- 
quires them  to  be  on  and  in  the  cars  while 
the  train  is  in  motion,  and  who  are  ex- 
pected as  they  go  about  their  business,  to 
have  an  eye  to  their  surroundings.  Inspec- 
tion, to  be  valuable,  must  be  thorough  and  de- 
liberate. The  observation  that  the  conductr 
or  and  brakemen  on  a  moving  train  may 
reasonably  be  relied  on  to  make  is  necessarily 
incidental  to  the  performance  of  other  du- 
ties, and  so  is  less  exhaustive  than  regular 
inspection.  This  being  the  scope  of  the  de- 
fendant's obligation  to  inform  itself  as  to 
the  condition  of  this  train,  it  is  evident  that 
there  was  an  obstacle  to  the  plaintiffs'  re- 
covery.   The  defendant  had  duly  performed 


its  duty  of  formal  inspection,  and  there  was 
no  evidence  to  show  that,  in  the  brief  inter- 
val that  had  elapsed  since  the  inspection 
was  made,  either  the  conductor  or  any  one  of 
the  brakemen  had  been  so  situated,  in  the 
discharge  of  his  duties,  that  observation 
would  have  disclosed  to  him  the  presence  of 
this  substance  upon  these  front  steps  of  the 
car  in  which  Mrs.  Proud  was  a  passenger. 
The  platform  and  steps  were  in  themselves 
unobjectionable.  Their  condition  had  been 
inspected  and  approved  within  half  an  hour. 
The  nuisance  was  one  of  the  existence  of 
which  neither  the  conductor  nor  a  brakeman 
would  naturally  have  notice  or  warning. 
The  evidence,  therefore,  would  not  have  jus- 
tified the  jury  in  concluding  that  the  de- 
filement of  the  steps  was  a  thing  that  the 
employees  of  the  defendant  should  have  ap- 
pr(?hended  or  looked  for  or  discovered.  It  is 
against  dangers  which  may  reasonably  be  ex- 
pected by  a  carrier  that  it  must  exercise  a 
high  degree  of  care  on  behalf  of  its  passen- 
gers. As  the  proof  does  not  show  that  due 
care  would  have  prevented  the  accident,  it 
does  not  support  a  verdict  for  the  plaintiffs. 
The  presence  of  snow  or  ice  on  the  steps  of  a 
public  vehicle  makes  a  case  that  both  resem- 
bles and  differs  from  that  now  before  us.  llie 
resemblances  are  obvious.  One  difference  is 
that  both  the  common  carrier  and  the  pas- 
senger are  apt  to  have  notice  of  the  presence 
of  snow  or  ice,  whereas  no  one  had  warning 
of  this  deposit.  In  Palmer  v.  Pennsylvania 
R.  Go,  111  N.  Y.  488,  2  L.  R.  A.  252,  18  N. 
E.  859,  it  was  held  that  a  railroad  company 
is  not  bound  to  keep  up  a  continuous  inspec- 
tion of  a  train  during  the  prevalence  of  a 
snowstorm.  Other  cases  more  or  less  perti- 
nent are  Kelly  v.  Manhattan  R,  Co,  112  N.  Y. 
443,  3  L.  R.  A.  74,  20  N.  E.  383 ;  Weston  ▼. 
New  York  Elev,  R.  Co.  73  N.  Y.  595 ;  NesUe 
V.  Second  d  Third  Streets  Pass.  R.  Co.  113 
Pa.  300,  6  Atl.  72 ;  Feam  v.  West  Jersey  Per- 
ry  Co.  143  Pa.  122,  13  L.  ItA.  366,  22  Atl. 
708;  Giltnan  v.  Boston  d  M.  R.  Co.  168  Mass. 
454,  47  N.  E.  193 ;  Shepherd  v.  Midland  R. 
Co.  26  L.  T.  N.  S.  879. 
The  judgment  is  reversed. 


NORTH  CAROLINA  SUPREME  COURT. 


E.  D.  McILLHENNY,  Appt., 

V. 

City  of  WILMINGTON. 

The  fwontrfnl  arrest  of  a  person  wito 
lias  cominttted  no  offense,  and  a 
brntal  assault  npon  hint,  though  made 
by  a  policeman  who  is  notoriously  incompe- 
tent and  who  has  been  retained  by  the  city 
authorities  with  knowledge  of  his  incompe^ 
tency,  do  not  render  the  city  liable  either 
for  the  tort  of  the  policeman  or  for  the  neg- 
ligence of  the  city  officials  in  appointing  or 


Note. — As  to  liability  of  city"  for  false  im- 
prisonment and  unlawful  arrest,  see  Bartlett  v. 
Columbus  (Ga.)  44  L.  R.  A.  795.  and  note. 
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retaining  him  in  oIBce,  In  the  .Absence  of  any 
statute  imposing  such  liability. 

(November  18,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Uanover 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  arrest  and  false  imprisonment. 
Affirmed. 

The  plaintiff  averredi  inter  alia,  that  the 
city  authorities  appointed  a  certain  number 
of  policemen  absolutely  incompetent  and 
without  necessary  judgment  to  execute  their 
duties  as  prescribed  by  law;  that  plaintiff 
was  sitting   on  the    steps    of  the   National 
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Bank  ol  Wilmington,  awaiting  one  whom  he 
had  agreed  to  meet  there,  when  one  of  those 
officers^  named  Temple,  seized  plaintiff, 
jerked  him  from  his  position,  shoc^  him,  and 
told  him  that  he  was  going  to  take  him  to 
the  guard  house,  and  proceeded  to  carry  him 
to  the  city  prison.  When  Temple  arrived  in 
front  of  the  city  hall,  without  any  warning 
or  authority,  or  without  any  resistance  on 
the  part  of  plaintiff,  he  drew  his  club,  and 
dealt  plaintiff  a  most  outrageous  blow,  split- 
ting his  scalp  about  2  inches,  and  completely 
covering  his  head,  face,  and  body  with  blood 
which  flowed  from  the  wound  produced  by 
the  blow. 

Further  facts  appear  in  the  opinion. 

Mr.  Herbert  MeClanunj  for  appellant. 

Mr.  Iredell  Mearea*  for  appellee: 

The  taxpayers  of  a  city  cannot  be  held  lia- 
ble for  the  torts  or  ultra  vires  acts  of  its  of- 
ficials, policemen,  flrem'en,  or  other  em- 
ployees, though  done  colore  offUsii,  in  the  ex- 
ercise of  powers  which  they  may  possess  for 
public  purposes,  and  which  they  hold  as  part 
of  the  government  of  the  country. 

Municipal  corporati<ms  are  mere  instru- 
mentalities of  the  state  for  the  more  conven- 
ient administration  of  local  self-government. 

miy  V.  Taylor,  88  N.  C.  494. 

The  officers  of  the  corporation  discharge 
duties  for  the  public,  rather  than  the  corpo- 
ration, and  this  is  true  whether  the  laws 
were  enacted  by  the  state  or  by  the  corporate 
authorities. 

Laurel  t.  Blue,  1  Ind.  App.  128,  27  N.  E. 
301;  Cook  V.  Macon f  54  Ga.  468:  Alvord  v. 
Richmond,  3  Ohio  N.  P.  136. 

Police  officers  can  in  no  sense  be  regarded 
u  agents  or  servants  of  the  city. 

Buttrick  v.  Lowell,  1  Allen,  172.  79  Am. 
Dec.  721 ;  Woodhull  v.  New  York,  150  N.  Y. 
450,  44  N.  £.  1038. 

The  city  is  not  liable  for  an  arrest  made 
by  a  police  officer,  which  is  illegal  for  want 
of  a  warrant,  or  for  unlawful  acts  of  vio- 
lence in  the  exercise  of  his  official  duties,  in 
the  absence  of  a  statute  expressly  creating 
such  liability. 

Royce  v.  Salt  Lake  City,  15  UUh,  401,  49 
Pac.  290 ;  Calwell  v«  Boone,  51  Iowa,  687,  2 
K.  W.  614;  Odell  v.  Schroeder,  58  111.  353; 
Curran  v.  Boaton^  151  Mass.  505,  8  L.  R.  A. 
243,  24  N.  E.  781 ;  Peters  v.  Lindshorg,  40 
Kan.  664,  20  Pac.  490;  Culver  v.  Btreator, 
130  111.  238,  6  L.  R.  A.  270,  22  N.  E.  810; 
Pollock  v.  Louisville,  13  Bush,  221,  26  Am. 
Rep.  260;  Cook  v.  Macon,  54  Ga.  468;  Mof- 
fitt  V.  AsheviUe,  103  N.  G.  237,  9  S.  E.  695; 
Bill  V.  Charlotte,  72  N.  G.  55,  21  Am.  Rep. 
431 ;  State  v.  Hall,  97  N.  G.  474,  1  S.  E.  683 ; 
^oley  V.  Statesville,  121  N.  G.  316,  28  S.  E. 
482. 

Equally  with  a  police  officer,  the  mayor 
and  aldermen,  within  the  purview  of  public 
duties  to  be  exercised  for  the  general  pur- 
poses of  government,  are  servants,  not  of  the 
municipality,  but  of  the  state. 

A  city  is' not  liable  for  the  malicious  ar- 
reni  and  false  imprisonment  of  a  person  for 
tlip  violation  of  an  ordinance;  nor  is  it  lia- 
Jilr  for  the  act  of  the  council  in  passing  the 
oO  L.  R.  A. 


ordinance,  or  for  the  acts  of  the  marshal 
in  issuing  the  warrant,  or  for  the  acts  of  the 
marshal  and  his  deputy  in  making  the  ar- 
rest, and  within  the  scope  of  the  jurisdiction. 

Trammell  v.  Russellville,  34  Ark.  105,  36 
Am.  Rep.  1 ;  Anne  Arundel  County 'Comrs,  y. 
Duckett,  20  Md.  476,  83  Am.  Dec.  667. 

The  fact  that  the  trustees  of  a  town  have 
knowledge  that  the  officer  who  makes  the  ar- 
rest is  unfit  and  incompetent,  and  the  injury 
is  caused  by  such  unfitness,  and  still  retain 
him  in  its  service,  does  not  take  the  case  out 
of  the  rule  relieving  the  city  from  responsi- 
bility for  the  acts  of  police  officers  in  their 
capacity  as  public  officers  for  the  benefit  of 
the  public  at  large. 

Rusher  v.  Dallas,  83  Tex.  162,  18  S.  W. 
333;  Odell  v.  Schroeder,  68  111.  353. 

A  municipal  corporation,  while  simply  ex- 
ercising its  police  powers,  is  not  liable  for 
the  acts  of  its  officers  in  the  violation  of  the 
laws  of  the  state  and  in  the  excess  of  the 
legal  powers  of  the  city. 

Dill.  Mun.  Gorp.  950,  968,  4th  ed.  964-974; 

Odell  V.  Schroeder,  58    111.    353;  Chicago  v. 

Turner,  80  111.  419;  Wilcox  v.  Chicago,  107 

•  111.  334,  47  Am.  Rep.  434 :  Blake  v.  Pontiao, 

49  111.    App.    543;  Gray  v.    Oriffln,  decided 

j  July  13,  1900,  reported  in  Municipal  Gorp. 

,  Cases,  Oct.  No.  Advance  Sheets ;  Bartlett  v, 

I  Columbus,  101  Ga.  300,  44  L.  R.  A.  795,  28 

,  S.  E.  599. 

I 

I      Clark,  J.,  delivered    the    opinion    of  the 

, court: 

I      The  defendant  demurred  to  the  complaint 

:  that  it  did  not  state  facts  sufficient  to  con- 
stitute  a  cause  of  action.  The  complaint  al- 
leged that  the  plaintiff,  while  quietly  sitting 
on  the  steps  of  the  bank,  and  not  in  any  man- 
ner violating  the  laws  of  the  state  or  city, 
was  arrested  in  a  brutal  manner  by  one  Tem- 
ple, a  policeman  of  defendant  city;  that  the 
plaintiff,  when  brought  before  the  mayor  the 
following  day,  waa  discharged,  after  trial,  on 
the  ground  that  he  had  committed  no  offense, 
and  the  policeman  waa  reprimanded  by  the 
mayor;  &at  the  policeman  (Temple)  was 
notorious  for  his  cruelty  and  want  of  judg- 
ment in  making  arrests,  having  on  ]^reviou8 
occasions  made  arrests  without  justification 
and  been  reprimanded  therefor,  and  that  the 
mayor  and  aldermen  who  appointed  him  on 
the  police  force  were  acquainted  with  his 
character. 

The  court  below  properly  sustained  the  de- 
murrer. The  law  is  too  well  settled  to  admit 
of  debate.  It  may,  on  a  review  of  the  au- 
thorities, which  are  uniform,  be  thus  stated : 
When  cities  are  acting  in  their  corporate 
character,  or  in  the  exercise  of  powers  for 
their  own  advantage,  they  are  liable  for  dam- 
ages caused  by  the  negligence  or  torts  of 
their  officers  or  agents;  but  where  they  are 
exercising  the  judicial,  discretionary,  or  leg- 
islative authority  conferred  by  their  char- 
ters, or  are  discharging  a  duty  imposed  sole- 
ly for  the  public  benefit,  they  are  not  liable 
for  the  torts  or  negligence  of  their  officers; 
unless  there  is  some  statute  which  subjects 
them  to  liability  therefor.     Moffitt  v.  Ashe* 
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ville,  103  N.  C.  237,  9  S.  E.  695 ;  Priohard  v. 
Morganton  Comrs,  126  N.  C.  908,  36  S.  E. 
353;  Hill  v.  Charlotte,  72  N.  C.  55,  21  Am. 
Rep.  451;  Coley  v.  Statesville,  121  N.  G.  316, 
28  S.  E.  482.     In  the  present  case  the  police- 
man wasf  as  it  were,  a  sheriff,  or  state  officer, 
and  the  liability  for  any  assault  or  tort  com- 
mitted by  him  was  personal,  as  in  the  case 
of  a  sheriff.    The  non-liability  of  municipal- 
ities in  such  cases  is  based  upon  the  ground 
that    they    are   subdivisions    of    the    state 
created  in  part  for  oonyenience  in  enabling 
the  state  to  enforce  its  laws  in  each  locality 
with  promptness,  and  simultaneously,  when 
occasion  requires  it,  in  the  different  subdivi- 
sions within  its  boundaries;  and  that  while 
enforcing  those   laws  which   pertain  to  the 
general  welfare  of  the  state,  and  to  the  peo- 
ple generally  in  all  its  subdivisions,  the  state 
acts  through    these  subdivisions,    and  uses 
them  and  their  officers  as  its  agent  for  the 
purposes  for  which  a  state  government  is  in- 
stituted and    granted   sovereign   power  for 
state  purposes;  and,  further,  that  the  state 
has  not  made  them  the  insurers  of  public  or 
private  interests,  or  liable  for  any  careless 
or  wilful  acts  of  its  officers.     "Police  officers 
can  in  no  sense  be  regarded  as  agents  or  serv- 
ants of  the  city.    Their  duties  are  of  a  public 
nature,  and  their  appointment  is  devolved  on 
cities  and  towns  by  the  legislature  as  a  con- 
venient mode  of  exercising  the  functions  of 
government;  but  this  does  not  render  them 
liable  for  their  unlawful  or  negligent  acts." 
Buttrtok  V.  Lowell,  1  Allen,  172,  79  Am.  Dec. 
721.    ''If    .     .     .     [such  officers]  are  elected 
or  appointed  by  the  corporation,  in  obedience 
to  a  statute,  to  perform  a  public  service,  not 
local  or  corporate,  but  because  this  mode  of 
selection  has  been  deemed  expedient  by  the 
legislature    in     the     distribution    of     the 
powers  of  government,  they  are  not  to  be  re- 
garded as  the  servants   of  the  corporation, 
but  as  public  or  state  officers,  with  such  pow- 
ers and  duties  as  the  statute  confers  upon 
them,  and  the  doctrine  of  respondeat  superior 
does  not   apply."     Woodhull  v.  New  York, 
150  N.  Y.  450,  44  N.  E.  1038.     "With  regard 
to  the  liability  of  a  public  municipal  corpo- 
ration for  the  acts  of  its  officers,  the  distinc- 
tion is  between  an  exercise  of  those  legisla- 
tive powers  which  it  holds  for  public  pub- 
poses  and  as  part  of  the  government  of  the 
country  and  those  private  franchises  which 
belong  to  it  as  a  creature  of  the  law.    With- 
in the  sphere  of  the  former,  it  enjoys  the  ex- 
emption of  the  government  from  responsibil- 
ity for  its  own  acts  and  for  the  acts  of  those 
who  are  independent  corporate  officers  deriv- 
ing their  rights  and  duties  from  the  sover- 
eign power."      Anne  Arundel  County  Comrs. 
v.  Duckett,  20  Md.  476,  83  Am.  Dec.  557. 

A  case  exactly  "on  all  fours"  is  Craig  v. 
Charleston,  180  111.  154,  54  N.  E.  184,  which 
says:  "It  is  a  familiar  rule  of  law,  sup- 
ported by  a  long  line  of  well-conaidered  cases, 
that  a  city,  in  the  performance  of  its  police 
regulations,  cannot  commit  a  wrong  through 
its  officers  in  such  a  way  as  to  render  it  lia- 
ble for  tort.  It  is  contended,  however,  that 
appellant  does  not  base  his  right  of  recovery 
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against  the  city  upon  the  wrongful  act  of 
Apgar  [a  policeman]  merely,  but  upon  the 
wrongful  act  of  the  mayor  in  appointing 
such  a  man  as  Apgar,  when  he  knew,  or 
should  have  known,  of  his  dangerous  and 
vicious  character.  The  same  principle  which 
absolves  the  city  from  liability  for  Apgar  a 
tortious  act  applies  to  the  act  of  the  mayor. 
The  mayor  was  simply  exercising  a  discretion 
vested  in  him  by  virtue  of  his  office  and  the 
laws  of  the  state.  If  the  appointment  was 
a  wrongful  act,  which  resulted  in  injury  to- 
the  appellant,  i^e  burdens  of  liability  cannot 
be  cast  upon  the  inhabitants  and  taxpayers 
of  the  city.  A  municipal  corporation,  while 
simply  exercising  its  police  powers,  is  not 
liable  for  the  acts  of  its  officers  in  the  viola- 
tion of  the  laws  of  the  state  or  in  the  excess 
of  the  legal  powers  of  the  city.  2  Dill.  Muu. 
Corp.  950,  968;  Odell  v.  Schroeder,  58  IlL 
363 ;  Chicago  v.  Turner.  80  111.  419 ;  Wilcox 
V.  Chicago,  107  III.  334,  47  Am.  Rep.  434: 
Blake  v.  Pontiac,  49  111.  App.  543." 

Upon  reason  and  authority,  the  defendant 
city  is  exempt  from  the  liability  here  sought 
to  be  imposed  upon  it  equally  whether  it  is^ 
for  a  tort  or  negligence,  and  whether  the  re- 
covery is  sought  by  reason  of  the  misconduct 
of  the  officer  in  making  the  arrest,  or  in  the 
act  of  the  mayor  and  aldermen  in  appointing 
or     retaining    an    unsuitable    officer,    with 
knowledge  of  nis  unfitness.     In  either  aspect, 
the  conduct  of  the  officer  is  in  the  discharge 
of  official  and  governmental  duty,  and   the 
taxpayers  of  the  city  are  not  answerable  in 
damages  for  official  misconduct  in  the  dis- 
charge of  governmental  functions  in  the  ab- 
sence of  a  statute  making  them  so.     It  is 
true  it  is  recited  in  Colcy  v.  Statesville,  121 
N.  C.  316,  28  S.  E.  482,  that  the  municipality 
in  that  case  had  appointed  suitable  police; 
but  that  was  only  a  circumstance  to  the  cred- 
it of  the  defendant,  and  not  a  ruling  that  if 
it  were  otherwise  the  town  would  be  liable, 
for  it  is  immediately  added:     "The  defend- 
ant is  liable  only  for  failure  to  properly  con- 
struct the  prison,  or   to  so  furnish  it  as   to 
afford    reasonable    comfort    and    protection 
from  suffering  and  injuries  to  health.    Mof- 
fiit  V.  Asheville,  103  N^  C.  237,  9  S.  E.  695; 
Shearm.   &  Redf.   Neg.  5th   ed.  S  291."     In 
this  section  of  Shearm.  &  Redf.  Neg.  and 
notes,  the  points  involved  in  the  present  case 
are    found    fully    settled.     The    reason    the 
town  is  liable  in  the  particular  pointed  out 
in  Moffiti  v.  Asheville  is,  as  there  stated,  be- 
cause of  a  statutory  provision. 

The  nonliability  of  a  municipality  for  the 
torts  or  n^ligence  of  its  officials,  when  act- ' 
ing  within  their  governmental  powers,  is  dis- 
cussed, and  held  as  settled,  with  citation  of 
authorities.  Dill.  Mun.  Corp.  4th  ed.  9  975. 
and  cases  cited ;  Cook  ▼.  Macon,  54  6a.  468 : 
Bartlett  v.  Columbus,  101  Ga.  300,  44  L.  R. 
A.  795,  28  S.  E.  599.  The  above  and  many 
other  authorities  to  the  same  purport  are 
presented  in  the  excellent  brief  of  Mr. 
Meares,  whose  labors  have  been  useful  to  the 
court  in  preparing  this  opinion.  The  police- 
man Temple,  if  the  facts  are  as  alleged  in  the- 
complaint,  isJiable  both  civilly  and  crimin- 
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aOy.    Whether  the  same  k  true  in  regard  to 
the  mayor  and  aldermen,  as  seems  to  be  in- 
timated in  State  v.  Hall,  97  N.  C.  474,  1  S. 
E.  083,  we  express  no  opinion. 
Affirmed. 


STATE  of  North  Carolina 

V. 

Fred  HILL,  Appt. 

(126  N.  C.  1189.) 

Aa  ordinanee  reqnlidna:   a  license  for 
the  doliifl:  of  Mcavenarer  -vrorlc   in   the 

city,  and  providing  that  all  persons  propos- 
ing to  do  such  work  must  submit  bids,  and 
that  the  board  of  health  shall  decide  who  are 
competent  bidders,  and  fixing  the  times  at 
which  closets  shall  be  cleaned.  Is  Toid  as  in 
derogation  of  common  right,  where  no  neces- 
■Ity  is  shown  therefor,  and  the  effect  would 
be  to  prohibit  property  owners  themselves 
from  remoYing  the  refuse  from  their  own 
premises. 

iCIark  and  Montgomery,  J  J.,   dissetit.) 
(June  14,  1900.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Hanover 
County  convicting  hdm  of  yi<^ting  an  ordin- 
ance regulating  the  doing  of  scavenger  work 
in  the  city  of  Wilmington.    Reversed, 
The  facts  are  stated  in  tilie  opinion. 
Mr.  Ii.  V.  Orady  for  appellant. 
Mr.  Zeb.  Vanee  Walaer,  Attorney  Qexi- 
eral,  for  the  State. 

Douslaa,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  criminal  action  originally  begun 
in  the  mayor's  court  of  the  city  of  Wilming- 
ton, wherein  the  defendant  is  charged  with 
doing  "scavenger  work  for  pay  at  the  surface 
closet  of  W.  S.  Royster  without  having  li- 
cense to  do  such  scavenger  work,  and  not  be- 
ing employed  by  the  licensed  scavenger  of  the 
city"  of  Wilmington.  The  closet  is  thereaft- 
er referred  to  as  belonging  to  Niestle.  The 
following  are  the  admitt^  faets:  That  in 
January,  1809,  the  defendant  made  a  con- 
tract with  William  Niestle  to  do  his  scaven- 
ger woiic  for  the  term  of  one  yeaar  by  clean- 
ing the  closet  at  his  store  onoe  a  week,  and 
that  at  his  residence  once  every  two  weeks; 
that  he  was  to  receive  15  cents  each  time  for 
cleaning  the  store  closet  and  25  cents  for  the 
residence  closet ;  that  he  continued  to  do  this 
work  without  license,  after  the  passage  of 
the  ordinance,  and  that  when  the  contract 
was  made  no  license  was  required,  and  any 
one  was  at  liberty  to  oontract  for  such  work. 
The  city  ordinance  was  introduced  provid- 
ing that  the  city  shall  be  divided  into  eight 
sanitary  districts;  that  "persons  proposing 

Non. — As  to  monopoly  in  contract  for  re- 
moval  of  garbage  or  offal,  see  Smiley  v.  MacDon- 
ild  (Neb.)  27  L.  E.  A.  540,  and  note;  Re  Lowe 
(Kan.)  27  L.  R.  A.  545;  Walker  v.  Jameson 
find.)  28  L.  R.  A.  679;  Schoen  Bros.  v.  Atlanta 
rOfl.)  83  U  R.  A.  804 ;  and  State  v.  Orr  (Conn.) 
34  L.  R.  A.  279. 
60  Lu  R.  A. 


to  do  scavenger  work  of  one  or  more  dis- 
tricts shall  submit  bids  for  doing  the  work 
for  a  term  of  one  year;"  that  ''the  board  of 
health  mav  refuse  any  and  all  bids  for  scav- 
enger work,  and  shall  have  power  to  decide 
who  are  competent  bidders;"  that  in  case  of 
disa^eement   between   the  owner   or   occu- 
pant and  the  scavenger  as  to  the  work  hav- 
ing been  properly  done,  the  question  shall 
be  referred  to  the  superintendent  of  health; 
that  "all  closets  must  be  cleaned  at  least 
once  a  month,  and  more  frequentlv  if  or- 
dered by  the  superintendent  of  healtn ;"  that 
"the  charges  for  cleaning  closets  shall   be 
governed  by  the  previous  going  rates,  and 
shall  not  exceed  twenty-five  cents  per  closet 
in  the  first,  second,  seventh,  and  eighth,  and 
in  the  third,  fourth,  fifth,  and  sixth  districts 
east  of  tenth  street,  and  shall  not  exceed  fif- 
ty cents  in  the  third,  fourth,  and  sixth  dis- 
tricts west  of  tenth  street."    W.  R.  Slocum 
testified  for  the  state  as  follows :     "I  am  the 
regular  licensed  scavenger  for  the  city  of 
Wilmington,    and   the  defendant   was   not 
working   under   me   at  the    tinte    he   was 
charged  with  doing  scavenger  work  without 
license.     I  am  the  only  licensed  scavenger 
in  the  city  of  Wilmington^     I  do  not  receive 
any  pay  from  the  city  of  Wilmington  for  my 
work.     I  collect  of  the  parties  for  whom  1 
do  scavenger  work.     I  have  it  done,  and  pay 
a  certain  per  cent  of  the  proceeds  of  such 
work  for  same.     I  do  not  know  what  per 
cent  T  pay.     Do  not  know  whether  I  pay  10 
per  cent,  25  per  cent,  or  50  per  cent.     There 
are  no  public  sewers  in  the  city  of  Wilming- 
ton."    It   does   not   appear   what   were   the 
charges  of  the  city  scavenger,  but  we  pre- 
sume they  were  the  full  amounts  allowed, 
as  our  attention  has  not  been  called  to  any 
instance  where  a  municipal  contractor  hold- 
ing an  exclusive  privilege  has  charged  less 
than  the  maximum  allowed  by  his  contract. 
We  do  not  say  that  there  are  no  such  ^ases, 
but  their  whereabouts  are  unknown  to  us. 
The  real  point  in  the  case  is  not  very  clearly 
presented  by  the  prayer  for  instruction,  but 
it  clearly  appears  from  the  case  itself.    The 
prisoner  is  not  charged  with  carrying  on  the 
business  of  a  public  scavenger,  but  simply 
with  doing  the  work  for  one  man;  and  it  is 
admitted  in  the  argument  that  the  effect  of 
the  ordinance  would  be  to  prevent  the  owner 
himself  from  removing  the  refuse  from  his 
own  premises.     This  is  clearly  an  interfer- 
ence with  a  natural  right,  and,  while  this 
may  be  allowable  on  the  ground  of  public 
necessity,  some  such  necessity  must  appear, 
and  the  ordinance  must  be  reasonable  in  its 
provisions.     State  v.  Eigga,  126  N.  C.  1014, 
48  L.  R.  A.  440,  35  S.  E.  473 ;  1  Dill.  Mun. 
Corp.  4th  ed.  §  319 ;  2  Wood,  Nuisances.  3d 
ed.  I  746;  Baltimore  v.  Radeoke,  49  Md.  217, 
33  Am.  Rep.  239.     Is  the  ordinance  under 
consideration  reasonable  in  its  provisions,  or 
just  in  its  results?     We  are  compelled  to 
think  that  it  is  not.     It  takes  away  from  the 
citizen  a  natural  and  a  necessary  right  with- 
out apparent  necessity,  and  substitutes  noth- 
ing aoequato  to  take  its  place.     The  o\\  ut 
cannot  clean   his   own   premises,  no  matlt^r 
how  filliiy  they  may  become,  and  the  pub- 
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lie  scavenger  cannot  be  made  to  dean  them 
oXtener  than  onoe  a  month  without  an  order 
from  the  superintendent  ol  health.  This 
case  does  not  question  the  right  of  the  city 
to  clean  all  closets,  or  to  have  them  cleaned 
or  kept  clean;  but  it  involves  the  right  of 
the  owner  himsdf  to  dean  up.  If  the  ordi- 
.  nance  has  that  effect,— and  the  state  claims 
that  it  has  such  an  effect, — then  it  is  void, 
at  least  pro  tanto.  In  this  particular  the  ef- 
fect of  the  ordinance  is  not  to  keep  the  citj 
clean,  but  rather  to  keep  it  dirty,  for  the 
time  being.  It  is  a  matter  of  common  knowl- 
edge that  refuse  matter  quickly  decays  dur- 
ing the  summer  months,  and  it  can  scarcely 
be  contended  that  merely  a  monthly  clean- 
ing is  sulficient  to  keep  a  closet  in  a  healthy 
condition  in  a  warm  climate.  Are  the  rates 
allowed  to  the  public  scavenger  reasonable? 
If  the  ordinance  were  otherwise  valid,  we 
would  hesitate  to  interfere  with  it  on  this 
ground  alone,  and  we  do  not  decide  it  as  a 
matter  of  law;  but  to  us  it  seems  question- 
able. WTiat  is  meant  by  the  words  m  S  7  of 
the  ordinance,  "shall  be  governed  by  the  pre- 
vious going  rates,"  is  unknown  to  us,  and 
we  have  not  been  favored  with  any  explana- 
tion either  in  the  record  or  the  argument. 
We  assume  that  the  scavenger  would  be  en- 
titled to  charge  26  or  50  cents,  as  the  case 
mi&rht  be,  for  eadi  time  a  closet  was  deaned. 
The  result  to  Niestle  would  be  that  to  have 
his  work  done  by  the  city  scavenger  would 
cost  him  at  least  $19.50,  and  possibly  $39, 
according  to  his  location.  It  is  now  costing 
him  $14  by  private  contract.  The  result  of 
the  ordinance  would  be  that  anyone  who 
lived  in  the  humblest  cabin  in  the  furthest 
corner  of  the  city  would  be  compelled  to  pay 
at  least  $3  a  year  for  the  privilege  of  hav- 
ing a  closet,  and  much  more  if  he  wished  to 
keep  it  in  a  decent  condition.  No  matter 
how  humble  he  may  be,  or  how  willing  to  do 
the  n\pst  menial  labor,  he  would  be  compelled 
to  employ  the  city  contractor  to  clean  his 
own  premises,  and,  of  course,  to  pay  him  at 
the  contract  rates.  As  bearing  somewhat  on 
the  rate  of  compensation,  we  are  informed 
that  the  city  of  Kaleigh  charges  a  license  tax 
of  $1  per  year  for  eaoh  surfaoe  doset,  and 
keeps  it  clean  without  further  expense  to 
the  owner.  We  do  not  know  the  relative 
expense  of  performing  such  duties  in  Raleigh 
and  in  Wilmington,  nor  it  is  within  our  prov- 
ince to  inquire,  but  such  gross  disparity 
nii<?ht  well  be  questioned  on  the  ground  of 
fairness  or  necessity.  In  the  case  at  bar  the 
defendant  could  not  have  obtained  a  license, 
even  if  he  had  applied  for  one,  as  the  city 
was  all  under  conti'act.  Had  it  not  been, 
he  would  not  have  been  licensed  as  a  scav- 
enger unless  he  had  bid  for  an  entire  dis- 
trict. Even  then  he  had  no  assurance  of  ob- 
taining it.  no  matter  how  low  he  bid,  as  the 
board  of  health  retained  the  right  to  refuse 
any  and  all  bids,  and  to  "decide  who  are  com- 
petent bidders."  The  public  scavenger  was 
not  required  to  do  any  special  duty,  or  to 
perform  his  duty  in  a  special  manner.  He 
was  not  required  to  use  carts  or  implements 
of  any  special  kind,  or  to  use  any  special 
precautions  either  for  cleanliness  or  disinfec- 
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tion.  As  far  as  we  can  see  from  the  record, 
the  defendant  was  fully  as  well  equipped  for 
such  work  as  the  dty  scavenger  mmself, 
who,  indeed,  does  not  appear  to  have  per- 
formed any  personal  duties  other  than  per- 
haps making  certain  reports,  or  possibly 
superintending  those  who  were  working  for 
him  on  shares. 

We  will  briefly  examine  the  authorities 
that  have  been  cited  in  support  of  l^e  con- 
tention of  the  state,  none  of  which  are  strictr 
ly  applicable  in  our  view  of  the  case.  In  State 
V.  Hord,  122  N.  C.  1092,  29  8.  E.  962,  the 
court  says,  on  page  ^094, 122  N.  C,  and  page 
953,  29  S.  E. :  "Of  that  the  commissioners, 
the  local  legislature,  are  the  sole  judges, 
.  .  .  unless  their  ordinance  is  unreason- 
able." Hill  V.  Charlotte,  72  N.  C.  55,  21  Am. 
Rep.  451,  simply  holds  that  a  municipal  cor- 
poration is  not  liable  to  an  action  for  dam- 
ages in  the  exercise  of  discretionary  powers. 
In  Vandine,  Petitioner,  6  Pick.  187,  17  Am. 
Dec.  351,  while  the  court  recognized  the 
power  of  the  city  to  require  public  scaven- 
gers to  take  out  a  license,  it  held  that  the 
ordinance  must  be  reasonable.  It  says,  on 
page  191,  Am.  Dec.  p.  354:  "To  arrive  at 
a  correct  decision  whether  the  by-law  be  rea- 
sonable or  not,  regard  <must  be  had  to  its 
object  and  necessi^."  And  ag&in.  on  page 
192,  Am.. Dec.  p.  356:  "We  are  all  satisfied 
that  the  law  is  reasonable,  and  not  only 
within  the  power  of  the  government  to  pre- 
scribe, but  well  adapted  to  preserve  the 
health  of  the  city."  In  Com,  ▼.  Stodder,  2 
Cush.  562,  48  Am.  Dec.  679,  the  court  says, 
on  page  571,  Am.  Dec.  p.  683:  "We  cannot 
doubt  that  a  by-law  reasonably  regulating 
the  use  of  the  public  streets  of  the  city 
.  .  .  would  be  valid  and  legal."  It  then 
concludes,  on  page  576,  Am.  Dec  p.  687,  as 
follows:  "A  by-law  to  that  effect, is  an  un- 
necessary restraint  upon  the  business  of 
those  carrying  passengers  for  hire,  and  not 
binding  upon  inhabitants  of  other  towns. 
For  this  reason  the  by-law  must  be  held  in- 
valid as  respects  the  defendant."  The  case 
of  Boehm  v.  Baltimore,  61  Md.  259,  which 
at  first  glance  seems  to  fit  our  case,  has 
really  no  direct  bearing.  There  the  action 
was  brought  by  a  public  scavenger  to  re- 
cover from  the  mayor  and  dty  ooundl  of 
Baltimore  damages  alleged  to  have  resulted 
from  their  wroi^ul  act  in  suspending  and 
revoking  his  license.  The  court  held  that 
the  dty  had  the  power  to  pass  reasonable 
by-laws  requiring  a  license  from  a  public 
scavenger,  and  requiring  all  refuse  matter 
to  be  carried  off  in  carts  of  a  certain  charac- 
ter :  that  such  by-laws  were  reasonable,  and 
that  the  plaintiff  could  not  recover  damages 
for  the  revocation  of  his  license.  The  court, 
in  its  opinion,  distinguishes  this  case  from 
that  of  Baltimore  v.  Radeche,  49  Md.  217, 
33  Am.  Rep.  239,  in  which  certain  ordinan- 
ces of  the  city  of  Baltimore  were  held  un- 
reai^onable  and  invalid.  In  Louisville  v. 
Wihle,  84  Ky.  290,  1  S.  W.  605,  the  court 
held  Uiat  the  city  could  not,  upon  its  mere 
caprice,  or  to  gain  a  pecuniary  advantage, 
violate  a  contract  which  it  had  made  upon  a 
valuable   consideration  with   an   individual. 
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whereby  it  granted  to  him  the  exclusive 
right  for  five  years  to  the  use  of  its  streets 
lev  the  purpose  of  removing  the  bodies  of  all 
dead  animals  from  its  streets,  alleys,  etc. 
The  second  headnote  of  that  case  is  as  fol- 
lows: 'The  exclusive  privilege  of  hauling 
the  bodies  of  dead  animals  oui  of  a  city 
along  its  streets,  having  been  granted  by  the 
dty  to  an  individual,  others  cannot  be  al- 
lowed to  buy  up  such  dead  animals,  and  haul 
them  out  along  the  streets,  although  the 
original  owners  have  the  privilege  of  thus 
removing  them."  That  case  does  not  appear 
to  be  an  authority  against  the  right  of  tilie 
owner  to  remove  refuse  from  his  own  prem- 
ises. The  Slaughter-Hou8€  Cases,  16  Wall. 
36,  21  L.  ed.  394,  discuss  at  great  length  and 
with  great  ability  the  question  of  monopoly 
under  ^e  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  but  they  do  not 
appear  to  us  to  directly  affect  thie  princi- 
ple now  under  consideration;  that  is,  the 
necessity  and  reasonableness  of  the  ordi- 
Banoe.  We  are  not  disposed  to  question  the 
law  as  laid  down  in  1  Dill.  Mun.  Corp.  § 
144,  as  to  the  duty  and  power  of  a  municipal 
corporation  to  preserve  the  public  health  and 
safety,  but  by  lawful  means,  and  in  subordi- 
nation to  the  principles  enunciated  by  the 
same  author  in  §§  319-322,  325.  These  sec- 
tions expressly  lay  down  the  rule  that  all 
-ordinances  must  be  reasonable  and  lawful; 
must  not  be  oppressive;  must  be  impartial, 
fair,  and  general ;  and  must  not  contravene 
common  right.  But  one  citation  remains  to 
be  examined, — that  of  Brodnaa  v.  Oroom,  64 
y.  C.  244.  The  subject-matter  of  that  deci- 
sion was  an  act  of  the  legislature  providing 
^hat  the  conunissioners  of  the  county  of 
Bockingham  be  and  they  are  hereby  author- 
ized to  levy  and  collect  a  special  tax  for  the 
purpose  of  building  and  repairing  bridges  in 
«aid  county."  ITie  court  says,  on  page  249: 
''Bepairing  and  building  bridges  is  a  part  of 
the  necessary  expenses  of  a  county,  as  much 
so  as  keeping  the  roads  in  order,  or  making 
new  roads.  So  the  case  before  us  is  within 
the  power  of  the  county  commissioners.  How 
can  this  court  undertake  to  control  its  exer- 
cise? Can  we  say  such  a  bridge  does  not 
need  repairs;  or  that  in  building  a  new 
bridffe  near  the  site  of  an  old  bridge  it 
should  be  erected  as  heretofore,  upon  posts, 
so  as  to  be  cheap,  but  warranted  to  last  for 
some  years;  or  that  it  is  better  policy  to  lo- 
cate it  a  mile  or  so  above,  where  the  banks 
are  good  abutments,  and  to  have  stone  pil- 
lars, at  a  heavier  outlay  at  the  start,  but 
such  as  will  insure  permanence,  and  be 
cheaper  in  the  long  run?"  This  language, 
half  humorous  and  half  sarcastic,  was  surely 
never  intended  to  apply  to  the  constitutional 
rights  of  the  citizen,  which  are  not  held  at 
the  pleasure  of  a  board  of  aldermen,  or  even 
of  the  legislature.  We  do  not  say  that  the 
defendant,  or  even  the  owner  of  the  premises, 
had  the  right  to  clean  out  their  closets  in  a 
manner  offensive  to  their  neighbors,  or  detri- 
mental to  the  public  health  and  comfort. 
They  would  be  subject  to  such  reasonable 
regulations  as  were  necessary  to  attain  these 
end^.    Kor  do  we  say  that  the  city  might 
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not,  under  reasonable  regulations,  require 
anyone  to  take  out  license  before  action  as  a 
public  scavenger,  or  even  do  the  work 
through  its  own  officers.  Such  cases  are  not 
before  us.  We  are  constrained  to  say  that 
the  ordinance,  construed  as  it  appears  to  us, 
is  not  shown  to  be  reasonable,  necessary,  or 
just;  and  therefore,  being  in  derogation  of 
common  right,  must  be  held  invalid  in  Its 
application  to  the  case  at  bar. 
Error, 

Glark,  J.,  dissenting: 

One  of  the  most  urgent  causes  for  the  in- 
stitution of  municipal  government  is  the 
conservation  of  public  health,  and  no  duty 
more  important  is  confided  to  municipal  bod- 
ies. The  nature  of  the  ordinances  they  shall 
adopt  for  that  purpose  is  a  matter  for  their 
discretion,  subject  to  diange  by  the  election 
of  a  new  board,  and  not  reviewable  by  the 
courts  unless  the  ordinance  is  unreasonable. 
When  people  assemble  in  towns,  matters  of 
sanitation  which  are  left  to  each  one's  own 
judgment  in  the  country  become  a  matter  of 
public  concern.  It  is  a  matter  of  common  ob- 
servation that  in  this  matter  of  cleaning  out 
water-closets,  cesspools,  and  sinks,  if  it  is 
left  to  each  householder,  some  will  be  guilty 
of  neglect,  to  the  great  discomfort  of  their 
neighbors,  and  oft^  to  the  detriment  of  the 
public  health.  Hence  it  has  always  been  rec- 
ognized that  the  regulation  of  that  matter 
rested  with  the  municipal  authorities. 
Code,  §  3802,  confers  on  towns  and  cities  the 
power  "to  pass  laws  for  aboliEAling  or  pre- 
venting nuisances  and  preserving  the  health 
of  the  citizens,"  and  the  methods  they  shall 
adopt  are  left  (except  in  cases  of  abuse)  to 
the  'local  legislature,"  the  municipal  body. 
ataie  V.  Hord,  122  N.  C.  1092,  29  S.  E.  952 ; 
Hill  V.  Charlotte,  72  N.  C.  65.  21  Am.  Rep. 
451.  The  latter  case  says  that  "nothing  can 
be  clearer  than  that  .  .  .  it  is  .  .  . 
left  entirely  to  .  .  .  those  authorities  to 
determine  what  ordinances  are  proper  for 
those  purposes."  In  this  matter  of  the  best 
method  of  having  the  scavenger  work  of  the 
city  performed  it  may  be  that,  if  it  were  for 
this  court  to  decide,  I  should  agree  with  the 
majority  that  the  best  method  is  to  have  it 
done  directly  by  the  dty  through  its  officers 
and  employees.  Such  is  certainly  the  mani- 
fest tendency  of  the  age  as  to  all  matters 
of  municipal  interest,  including  the  furnish- 
ing of  light,  water,  sewerage,  street  cars,  and 
the  like.  But  it  is  not  a  matter  committed 
to  us,  but  to  the  people  of  each  town  luid 
city,  to  determine  through  its  local  board. 
When  any  town,  as  in  the  present  instance, 
prefers  that  the  scavenger  business,  whose 
proper  regulation  is  of  the  highest  local  im- 
portance, should  be  performed  by  licensed 
scavengers,  giyint^  bond  for  the  faithful  per- 
formance of  their  duties,  and  under  supervi- 
sion of  the  city  health  officers,  there  has  been 
no  reason  shown-  why  it  cannot  be  done. 
There  are  ample  authorities  to  that  effect. 
In  Vandine,  Petitioner,  6  Pick.  187,  17  Am. 
Dec.  351,  as  far  back  as  1828,  it  was  held 
that  a  by-law  of  the  city  of  Boston  forbid- 
ding anyone  to  remove  night  soil,  etc.,  unless 
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duly  licensed  by  the  city,  wa«  valid,  thougli 
the  court  there  say  that  in  their  own  judg- 
ment it  would  be  better  if  the  city  would 
have  the  work  done  directly  by  its  own  em- 
ployees than  through  contractors.  This  was 
cited  and  approved  in  Com.  v.  Stodder,  2 
Cush.  5C3,  48  Am.  Dec.  679.  In  Boehm  v. 
Baltimore,  61  Md.  259,  it  was  held  that  an 
ordinance  that  "no  person  shall  remove  the 
contents  of  any  privy,  well,  or  sink  within 
the  limits  of  the  city  without  having  first  ob- 
tained a  license  bo  to  do,"  was  a  valid  ordi- 
mnce  under  the  power  ''to  preserve  the 
health  of  the  city,  and  to  prevent  and  remove 
nuisances;"  thus  coming  within  the  very  let^ 
ter  of  our  Code  ( S  3802 )  and  the  ordinance 
of  the  city  of  Wilmington.  In  another  late 
ea&ef— Louisville  v.  Wlhle,  84  Ky.  290,  1  S. 
W.  605 — ^it  is  held  that  the  city  can  have 
such  or  similar  work  done  by  contractors, 
and  that  it  is  no  objection  to  the  validity  of 
the  contract  if  there  is  only  one  contractor. 
The  above  doctrines  are  laid  down  as  well- 
settled  law.  1  Dill.  Mun.  Corp.  S  144,  note; 
Id.  §  509,  and  notes.  It  was  held  in  the 
Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394  (which  is  a  thorough  discussion  of 


the  proposition),  that  contracts  of  this  gen- 
eral nature  are  not  invalid  when  exclusive, 
because  they  are  made  in  consideration  of 
public  services;  but  in  this  instance,  how- 
ever,  there  is  no  exclusive  contract.  The 
ordinance  requires  advertisements  for  bids, 
one  contractor  at  least  for  each  of  the  eight 
districts,  bonds  to  be  gfiven  for  discharge  of 
duty,  supervision  by  tiie  health  officer,  and 
power  reserved  to  the  city  to  cancel  and  re- 
yoke  any  contract  at  will,  each  contract  to 
be  renewed  annually.  The  city's  interest  1» 
fully  safeguarded.  It  is  purely  incidental  that 
one  man  has  taken  all  the  contracts,  and  hia 
doing  so  in  no  wise  invalidates  the  ordi- 
nance. The  power  being  clearly  in  the  mu- 
nicipal body  to  regulate  the  scavenger  work 
of  tne  city,  whether  the  method  shall  be  di- 
rectly by  the  city,  or  by  contract  under 
the  license  system,  is  for  them  to  decide. 
Til  is  court  cannot  review  their  discretion. 
This  is  stated  in  ever-memorable  words  by 
Pearson,  Ch.  J.,  in  Brodnaw  v.  Oroom,  64  N. 
C,  at  page  250. 

Montsoiaeryy  J.,  also  dissents. 


TENNESSEE    SUPREME    COURT, 


Mayor,  etc.,  of  NEWBERN,  Appts,, 
J.  W.  McCANN. 
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An  ordinance  provldlngr  tliat  It  Hltall  1>e 
vnlaTvfnl  for  the  proprietor  of  any 
saloon  or  place  where  intoxicating  liqaors 
are  sold,  his  clerks,  agents,  or  employees,  to 
enter  such  place  for  any  purpose  on  Sunday 
without  first  obtaining  a  written  permission 
from  the  mayor  or  recorder  of  the  town  stat- 
ing the  length  of  time  he  may  remain  In  the 
saloon,  is  void  because  unreasonable  and  vest 
Ing  an  arbitrary  discretion  in  the  mayor  or 
recorder. 

(Jane  25,  1900.) 

il  PPEAL  by  prosecutors  from  a  judgment 
J\  of  the  Circuit  Court  for  Dyer  (S>unty 
reversing  a  conviction  of  defendant  for  vio- 
lation of  a  municipal  ordinance  prohibiting 
the  entering  of  liquor  saloons  on  Sunday 
without  special  permit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  II.  Gookroft  for  appellants. 

Messrs.  Draper  ft  Rloe  for  appellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court : 

This  case  originated  in  the  mayor's  court 
of  the  town  of  Newbem,  and  comes  to  this 

Note. — For  ordinance  making  it  a  mlsde- 
meanor  to  let  any  person  in  or  out  of  a  saloon 
during  the  hours  when  the  saloon  is  required 
to  be  closed,  see  Bennett  v.  Pulaski  (Tenn.)  47 
L.  R.  A.  278 ;  see  also  footnote  thereto  for  other 
cases  as  to  regulations  as  to  sales  of  intoxicat- 
ing liquors. 
SO  L.  R.  A. 


court  from  the  circuit  court  of  Dyer  county 
on  the  appeal  of  the  mayor  and  aldermen. 
The  defendant  was  fined  by  tiie  mayor  of 
Newbern  $25  for  the  violation  of  an  ordi- 
nance  of  the  town.  The  case,  on  appeal  to 
the  circuit  court,  was  tried  by  the  court 
without  a  jury,  and  that  court  found  in 
favor  of  the  defendant,  released  him  from 
the  fine,  and  taxed  the  mayor  and  aldermen 
with  the  costs  of  the  suit. 

Under  the  act  of  1887,  the  mayor  and  al- 
dermen of  Newbern  are  authorized  to  license, 
tax.  and  regulate  merchants,  peddlers,  and 
all  privileges  taxable  by  the  state,  and  are 
authorized  to  pass  all  by-laws  and  ordin- 
ances necessary  to  enforce  the  powers 
granted,  and  have  all  the  rights,  privileges, 
and  powers  which  are  granted  and  conferred 
by  law  upon  municipal  corporations  of  a 
like  kind  in  the  state,  and  the  right  to  im- 
pose fines  is  expressly  named,  "fiie  ordin- 
ances called  in  question  in  this  case  as  beini? 
unwarranted  by  the  charter  and  unreason- 
able in  their  provisions  are  as  follows: 

"Sec.  9.  Be  it  further  ordained  that  no  li- 
censed grocer  or  saloon  keeper  or  other  per- 
sons shall  retail  any  malt,  fermented,  or 
spirituous  liquors  or  any  intoxicating 
liquors  on  Sunday,  nor  shall  any  such  per- 
son or  persons  keep  open  Sunday  any  place 
where  such  liquors  are  sold  or  dispensed 
within  the  corporate  limits  of  the  town  of 
Newbern.  Any  person  or  perspns  violating 
this  ordinance  shall  be  fined  not  lees  tfaaii 
$25  nor  more  than  $50." 

"Sec.  12.  Be  it  further  ordained,  that  it 
shall  be  unlawful  for  the  proprietor  of  any 
saloon  or  place  where  intoxicating  liquors 
are  sold  or  dispensed,  his  clerks,  agents,  or 
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«inployee8  to  enter  on  Sunday  for  any  pur- 
pose any  such  saloon  or  place  where  intoxi- 
€ttiog  liquors  are  sold  or  dispensed  without 
first  obtaining  a  written  permission  from 
the  mayor  or  recorder  of  the  town  of  New- 
bern,  which  said  permission  shall  be  reduced 
to  writing,  dated,  and  signed  by  the  mayor 
or  recorder,  stating  the  length  of  time  said 
person  may  remain  in  said  saloon  or  place 
where  intoxicating  liquors  are  sold  or  dis- 
pensed, and  shall  be  good  and  yalid  only  for 
that  day  and  for  the  time  specified  therein, 
tsd  any  such  persons  in  possession  of  said 
permission  shall  exhibit  the  same  to  the 
marshal  of  the  town  on  his  demand,  and 
on  a  refusal  to  do  so  shall  subject  himself 
to  the  same  penalty  as  if  he  had  no  such  per- 
mission; provided,  however,  that  the  grant- 
ing of  such  permission  shall  not  be  so  con- 
strued as  to  give  proprietors  of  saloons, 
their  agents,  employees,  or  clerks  any  right 
or  autlwrity  to  do  or  transact  any  kind  of 
secular  business  whatever  while  in  said  place 
of  business  and  acting  under  said  permis- 
«ion.  Any  person  or  persons  violating  the 
provisions  of  this  ordinance  shall  be  fined 
not  less  than  $25  nor  more  than  $50." 

It  was  under  this  latter  section  that  the 
defendant  was  convicted  and  fined,  and  it 
i«  the  only  one  now  broUght  in  question.  The 
facts  were  agreed  upon,  and  are  as  follows: 
The  defendant  is  the  keeper  of  a  saloon,  and 
en^^ed  in  that  business  in  Newbern  as  his 
sole  and  only  business.  He  went  into  his 
saloon  on  Sunday,  the  10th  day  of  December, 
1899,  twice,  unlocking  and  entering  by  his 
front  door,  the  saloon  being  located  on  Main 
street.  He  remained  in  his  saloon  and  place 
of  business,  where  he  sold  and  dispensed  in- 
toxicating liquors,  on  each  occasion,  five  or 
ten  minutes.  There  was  no  other  person 
with  him,  and  none  other  entered  while  he 
was  in  the  saloon.  The  first  visit  was  to 
get  a  half  pint  of  whisky  for  his  bartender, 
who  was  at  the  time  sick  at  defendant's 
house,  where  defendant  was  waiting  on  him ; 
and  he  went  for  and  procured  the  whisky 
for  the  sick  man  at  the  suggestion  and 
recommendation  of  Dr.  Cole,  a  regular  prac^ 
tising  physician,  who  was  attending  as  such 
upon  the  sick  man,  and  this  was  the  sole 
and  only  purpose  of  getting  the  whisky  out 
of  the  saloon  at  that  time;  and  he  did  not 
charge  for  said  whisky,  and  never  intended 
to  do  BO.  Upon  the  second  occasion,  on  the 
same  day,  he  went  into  the  saloon  merely 
for  the  purpose  of  getting  a  piece  of  ice  for 
the  same  sick  man,  there  being  no  other 
place  in  the  town  at  which  it  could  be  pro- 
cured at  that  time,  except  in  the  saloons; 
and  on  this  occasion  no  other  person  went 
into  the  saloon  with  him,  or  cam«  in  while 
he  was  there,  and  upon  neither  occasion  was 
any  other  person  in  the  saloon  while  he  was 
in  it;  and  he  went  in  only  for  the  purpose 
mentioned,  and  remained  not  longer  than 
fi?e  or  ten  minutes,  and  the  front  door  on 
«ach  occasion  was  dosed,  except  at  the  time 
he  was  going  in  or  coming  out.  He  did  not 
on  either  occasion,  when  entering  the 
saloon,  have  any  written  permission  from 
the  mayor  of  Newbem,  who  lived  only  about 
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100  yards  from  the  saloon,  nor  from  the  r»> 
corder  of  the  town  (as  required  by  the  ordin- 
ance) ,  to  enter  his  saloon  upon  that  partic- 
ular Sunday,  and  defendant  said  that  ha 
would  go  into  his  saloon  on  Sunday  when- 
ever he  wished  to  do  so,  and  vdthout  asking 
Sermission  of  anyone.  There  can  be  no 
oubt  that  under  its  charter  the  town  of 
Newbern  can  regulate  the  mode  and  manner 
in  which  the  sale  of  intoxicating  liquors  may 
be  made  and  the  privilege  exercised,  and  this 
embraced  the  power  of  reasonably  partial  or 
qualified  prohibition.  1  Dill.  Mun.  Ck)rp. 
2d  ed.  §  292 ;  Nashville  v.  Linck,  12  Lea,  507, 
514;  Horr  &  B.  Mun.  Pol.  Ord.  §  30.  Laws 
and  ordinances  enjoining  the  observance  of 
the  Sabbath  are  uniformly  upheld  by  this 
court.  Breyer  v.  State,  102  Tenn.  110,  50 
S.  W.  769;  Judefind  v.  State,  78  Md.  510, 
22  L.  K  A.  721,28  Atl.  405 ;  McNeill  v.  State, 
92  Tenn.  720,  23  S.  W.  52;  McKinney  v. 
Nashville,  96  Tenn.  79,  81,  33  S.  W.  724; 
Johnson  v.  Ghattwnooga,  97  Tenn.  248,  36  S. 
W.  1092.  Ordinances  may  be  passed  regu- 
lating the  retailing  of  liquors  and  the  open- 
ing and  closing  of  saloons,  and,  if  they  are 
reasonable  and  not  oppressive,  they  will  be 
maintained  {Smith  v.  Knoxville,  3  Head, 
245;  Maxwell  v.  Joneshoro,  11  Heisk.  257; 
Ward  V.  Oreeneville,  8  Baxt.  228,  35  Am. 
Rep.  700) ;  but  not  if  unreasonable  and  op- 
pressive. Orills  V.  Jonesboro,  8  Baxt.  247. 
The  objection  to  the  ordinance  in  this  case 
is  that  there  is  an  absolute  prohibition 
against  the  owner  or  employee  entering  the 
saloon  on  Sunday  for  any  purpose;  and, 
again,  that  permission  to  enter  in  cases  of 
necessity  or  emergency  is  made  to  depend 
upon  the  consent  of  the  mayor  or  recorder, 
and  gives  room  for  an  arbitrary  discrimina- 
tion on  the  part  of  the  authorities  of  the 
municipality.  This  feature  of  the  case  is 
presented  and  commented  on  in  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.  R.  A.  587,  28  N. 
E.  312,  and  a  large  number  of  cases  there 
cited;  and  is  also  forcibly  commented  on  in 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064,  and  Baltimore 
V.  Radecke,  49  Md.  217,  33  Am.  Rep.  239. 
We  are  of  opinion  the  trial  judge  was  cor- 
rect, upon  both  authority  and  reason,  in 
holding  this  ordinance  invalid.  It  is  an  un- 
reasonable ordinance  which  provides  that  a 
man,  though  he  may  be  a  saloon  keeper  and 
carry  on  i^e  business  of  selling  intoxicating 
liquors,  may  not  for  any  reason  enter  his 
saloon  or  place  of  business  on  Sunday.  He 
may  be  prohibited  from  keeping  it  open,  or 
selling  any  liquor,  or  carrying  on  his  usual 
business,  or  winding  up  that  already  done, 
or  letting  others  into  the  saloon.  As  was 
said  in  McKinney  v.  Nashville,  96  Tenn.  79, 
33  S.  W.  724:  "We  do  not  hold  that  the  pro- 
prietor or  employees  or  family  may  not  en- 
ter the  saloon,  as  proper  occasion  may  de- 
mand on  the  SaU>atn;  but  they  cannot 
.  .  .  engage  in  the  work  pertaininir  to 
their  saloon  [or  the  business],  or  allow 
others  to  enter  it  or  remain  in  it."  ITiere 
are  many  occasions  when  a  keeper  of  a  saloon 
may  enter  it  on  Sunday  from  necessity  or 
upon  an  emergency, — ^as,   to  .guard   against 
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fire  or  burglary,  or  to  protect  his  house  frwn 
damage  as  the  results  of  rains  or  storms,  or 
his  goods  from  loss  from  sudden  leakage, 
and  many  other  matters  which  present  cases 
of  emergency  and  necessity.  When  such  oc- 
casions arise,  it  is  unreasonable  to  require 
that  the  owner  or  employee  must  first  find 
the  mayor  or  recorder,  and  get  hispermis- 
sion  to  enter  for  such  purposes.  This  dis- 
cretion given  to  the  mayor  or  recorder  to  de- 
cide whether  the  case  is  one  of  necessity  or 
emergency,  and  to  grant  or  refuse  the  re- 
quest, is  one  whidi  must  also  vitiate  the  or- 
dinance, when  taken  in  connection  with  the 
other  general  and  absolute  prohibition.  We 
are  of  opinion,  therefore,  that  the  UHal 
judge  was  correct  in  his  judgment,  and  it  is 
affirmed,  with  costs. 


W.  B.  AUSTIN,  Appt., 

V, 

STATE  of  Tennessee. 

(101  Tenn.  568.) 

1,  Ctflrarettes  »re  not  legitimate  »rtl- 
eles  of  eomiiierce  within  the  protection  of 
the  United  States  Constitution,  because  they 
possess  no  virtue,  bat  are  inherently  bad,  and 
only  bad. 

&  Tlie  eonrt  takes  Judicial  notice  of 
the  haitefal  character  of  clgainettes. 

8.  Kverjr  state  Itas  tlie  riffltt  under  its 
reserved  police  power  to  prohibit  the  importa- 
tion and  sale  of  all  articles  inherently  un- 
worthy of  commerce  and  unfit  for  the  use 
of  Its  people. 

4.  Tlie  determination  of  wltat  la  a 
legitimate  artlele  of  Interstate  or 
forelflrn  eon&merce  rests  primarily  with 
Congress,  but  a  state  legislature  may  act  ac- 
cording to  its  deliberate  view  of  the  matter 
until  Congress  shall  have  given  some  adverse 
expression  on  the  subject. 

C  Tlie  bnrden  la  nyon  one  wlto  assails 
a  state's  restrictive  or  prohibitory 
Stat  ate  as  an  unwarranted  Interference  with 
interstate  commerce  to  show  that  the  com- 
modity Involved  Is  a  legitimate  subject  of 
commerce. 

•.  The  internal  revenue  tax  on  cigarettes 
by  U.  S.  Rev.  Stat.  |  S892,  Is  not  a  recogni- 
tion of  them  as  proper  articles  of  commerce. 

T.  Tlie  basket  In  'v«'bich  tbey  are  car- 
liedy  and  not  pasteboard  -boxes  each  con- 
taining ten  cigarettes  and  separately  stamped 
and  labeled,  as  prescribed  by  the  United 
States  revenue  statute,  is  the  original  pack- 
age of  commerce,  although  the  basket  Is  open, 
belongs  to  the  express  company,  and  Ib  filled 
and  emptied  by  its  agent. 

8.  One  clalmlna:  tbe  rlarbt  to  Import 
and  sell  elararettes  in  original  packages 
contrary  to  the  law  of  the  state^  under  pro- 


tection of  the  United  States  Constitution, 
mnst  prove  every  fact  essential  to  show  tliat 
his  sale  was  of  such  package. 

(December  21,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Monroe  County 
convicting  him  of  selling  cigarettes  contrary 
to  the  provisions  of  a  statute.    Affirmed, 

The  facts  are  stated  in  the  opinion. 
.  Messrs,  Weloker  ft  Parker,  for  appel- 
lant: 

An  original  padcage,  within  the  meaning 
of  the  law  of  interstate  commerce,  is  the 
package  delivered  by  the  importer  to  the  car- 
rier at  the  initial  point  of  shipment,  in  the 
exact  condition  in  which  it  was  shipped. 

Cfuckenheifiier  v.  Sellers,  81  Fed.  Rep.  997  : 
17  Am.  k  Eng.  Enc.  Law,  p.  275;  Leisy  v. 
Hardin,  136  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681. 

The  right  of  transportattion  of  an  article 
of  commerce  from  one  state  to  another  in- 
cludes the  right  of  the  consignee  to  sell  it  in 
unbroken  packages  at  the  place  where  the 
transportaition  terminates. 

The  absence  of  a  law  by  Congress  as  to 
any  article  of  commerce  is  equivalent  to  its 
declaration  that  the  importation  of  that  ar- 
ticle into  <the  states  shall  be  unrestricted. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681 ;  Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed. 
23 ;  Broum  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678. 

The  box  containing  ten  cigarettes  was  an 
original  package. 

Re  Minor,  5  Inters.  Com.  Rep.  329,  69 
Fed.  Rep.  233;  €huekenheimer  v.  Sellers,  81 
Fed.  Rep.  997 ;  United  States  v.  Ooldbaok,  1 
Hughes,  629,  Fed.  Cas.  No.  15,222. 

"Die  package  sold  was  a  stetutory  package, 
i,  e,,  this  character  of  package  is  demanded 
and  rigidly  prescribed  by  the  acts  of  Con- 
gress. 

Rev.  Stat.  S  3392,  Gould  &  Tudcer*s  Notes, 
p.  690. 

Congress  has  in  many  instances  recognized 
and  treated  such  stetutory  padcages  as  the 
''original  package"  of  commerce. 

U.  S.  Rev.  Stat.  S  3381;  Act  March  3, 
1883,  chap.  121;  State  of  Washington  v. 
Coovert,  Decided  by  IT.  S.  Circuit  Judge  Han- 
ford,  June.  1893. 

Messrs,  Harrison  Sb  Gutton  also  for  ap- 
pellant. 

Mr.  O.  W.  PleUe,  Attorney  General,  for 
the  Stete: 

This  stetute  has  been  twice  before  the 
United  Stetes  circuit  court. 

In  Satcrie  v.  Tennessee,  82  Fed.  Rep.  615. 
Judge  Lu^ton  held  the  act  unconstitutional. 


Note. — ^The  decision  in  the  above  case  sus- 
taining the  validity  of  the  Tennessee  statute 
against  the  sale  of  cigarettes  has  been  affirmed 
by  the  Supreme  Court  of  the  United  States  in 
Adv.  S.  U.  S.  p.  131.  The  affirmance,  however, 
does  not  extend  to  an  approval  of  the  doctrine 
that  cigarettes  cannot  be  lawful  articles  of  com- 
merce, or  that  they  are  inherently  and  necessar- 
ily bad,  but  sustains  the  decision  on  the  ground 
that  the  packages  containing  ten  cigarettes 
each  were  not,  under  the  circumstances  shown 
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in  the  case,  original  packsges  of  commerce,  but 
that,  if  there  was  any  original  package,  it  was 
the  basket.  Four  of  the  justices  of  the  Supreme 
Court  contend  that  an  original  package  most  be. 
not  only  one  actually  shipped,  but  one  such  as 
is  ordinarily  shipped  by  manufacturers  to  whole- 
sale dealers  in  the  regular  course  of  business. 
On  this  point,  however,  there  does  not  appear 
to  be  any  agreement  by  the  majority  of  the 
court. 
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In  tlie  eue  of  Blaufield  t.  State,  Judge 
Clark  held  that  the  ten-cigarette  padcages 
when  oomhined  and  ehipped  in  a  box  did  not 
constitute,  and  eould  not  he  sold  as,  original 
packages. 

The  states  are  the  judges  of  what  is  the 
proper  exercise  of  police  power. 

liie  present  statute  should  be  sustained 
as  a  legitimate  exerdse  of  the  police  power. 

MoOregor  ▼.  Cohn,  104  Iowa,  466,  39  L. 
R.  A.  486,  73  N.  W.  1041. 

Statutes  forbidding  the  running  of  f reif;ht 
trains  on  Sunday,  and  thereby  interrupting 
interstate  oomnieroe  for  one  day  out  of  every 
week,  are  held  not  unconstitutional  regula- 
tions of  interstate  commerce. 

Hmnington  v.  Georgia,  163  U.  S.  299,  41 
L.  ed.  166, 16  Sup.  Ct.  Rep.  1086;  90  Ga.  396, 
4  Inters.  Com.  Rep.  413,  17  S.  E.  1009;  Nor- 
folk d  W,  R.  Co.  ▼.  Com.  93  Va.  749,  34  L. 
R.  A.  105,  24  S.  E.  837. 

Statutes  requiring  licenses  and  examina- 
tions of  railroad  employees,  though  they 
may  be  engaged  in  interstate  commerce,  are 
not  nnconstitutional  restraints  of  that  com- 
merce. 

Rmith  V.  Atahama.  124  U.  S.  465,  31  L.  ed. 
508, 1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
.564;  Xashville,  C.  d  St.  L.  R.  Co.  v.  Ate- 
(oma,  128  U.  S.  96,  32  L.  ed.  352,  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28. 

Statutes  requiring  railway  trains  engaged 
in  interstate  transportation  to  stop  at  all 
the  stations  in  the  state  are  upheld. 

Oladeon  y.  Minnesota.  166  U.  S.  427,  41 
L.  ed.  1064,  17  Sup.  Ot.  Rep.  627. 

Statutes  requiring  separate  coaches  for 
the  white  and  colored  races  are  sustained. 

LouieviUe,  N.  O.  d  T.  R.  Co.  v.  Miseissippi, 
133  U.  8.  687,  38  L.  ed.  784,  2  Inters.  Com. 
Bep.  801,  10  Sup.  Ct.  Rep.  348;  Plessy  y. 
Fergueon.  163  U.  S.  537,  41  L.  ed.  256,  16 
Sup.  Ct.  Rep.  1188. 

Also  a  statute  making  it  a  misdemeanor 
to  bring  paupers,  criminals,  and  fugitives 
into  the  state. 

Moore  v.  Illinoie,  14  How.  13,  14  L.  ed. 
306. 

Also  a  statute  fixing  the  maximum  charges 
for  storage  in  warehouses  used  for  purposes 
Off  interstate  commerce. 

¥tif»»i  V.  rUinois,  94  XT.  S.  113,  24  L.  ed. 
77;  Plumley  v.  MaeeaohMetts,  155  U.  S.  461, 
39  L.  ed.  228,  5  Inters.  Com.  Rep.  590,  16 
Sop.  Ct.  Rep.  164. 

A  statute  has  been  sustained  requiring 
td^g[raph  eompanies  to  deliver  messages  sent 
interstate  promptly  under  a  penalty. 

"Weetem  U.  Teleg.  Co.  v.  James,  162  U.  S. 
658,  40  L.  ed.  1107,  16  Sup.  Ct.  Rep.  934. 

So,  statutef  imposing  a  tax  on  peddlers  of 
fm)dB  coming  from  another  state  have  been 
■Dstained. 

Boute  Maeh.  Co.  v.  Gage,  100  U.  S.  676, 
25  L  ed.  754 ;  Emeri  v.  Missouri.  166  U.  S. 
296, 39  L.  ed.  430,  6  Inters.  Com.  Rep.  68,  16 
8np.  Ct.  Rep.  367. 

That  a  ten-ciffarette  package  shall  consti- 
tute an  original  package  admits  of  serious 
qnestion.  The  court  judicially  knows  that 
they  cannot  be  shipped  singly  as  boxes  of 
p)odfl  and  crates  and  baskets  of  fruit,  but 
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that  they  must  be  shipped  in  some  sort  of 
containing  box  or  basket. 

Keith  V.  State,  91  Ala.  2,  10  L.  R.  A.  430, 
8  So.  353;  State  v.  Chajman,  1  S.  D.  414,  10 
L.  R.  A.  432,  47  N.  W.  411 ;  Com.  use  of  Phil- 
adelphia County  V.  Sohollenherger,  156  Pa. 
201,  22  L.  R.  A.  155,  4  Inters.  Com.  Rep.  488, 
27  Atl.  30;  Re  Wilson,  8  Mackey,  341.  12  L. 
R.  A.  624;  Haley  ▼.  State,  42  Neb.  556,  60 
K.  W.  962;  State  v.  Parsons,  124  Mo.  436,  5 
Inters.  Com.  Rep.  260,  27  S.  W.  1102. 

The  court  can  judicially  know  the  nature 
of  cigarettes,  and  that  they  are  hurtful  in 
the  last  degree. 

Adler  v.  State,  55  Ala.  16;  Watson  v. 
State,  56  Ala.  158;  State  v.  Goyette,  11  R. 
I.  692;  Wood  v.  North  Western  Ins.  Co.  46 
N.  Y.  421. 

The  court  will  take  judicial  notice  of  such 
facts  as  generally  occur  in  the  usual  course 
of  human  life. 

12  Am.  k  Eng.  Enc.  Law,  p.  199;  Salomofi 
V.  State,  28  Ala.  83;  BeU  v.  Bamet,  2  J.  J. 
Marsh.  516. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

W.  6.  Austin  prosecutes  this  appeal  in  er- 
ror from  the  judgment  of  the  circuit  court 
of  Monroe  county,  whereby  he  was  sentenced 
to  pay  a  fine  of  $50  and  costs  of  suit,  for  un- 
lawfully selling  cigarettes.  He  admits  the 
sale,  but  denies  that  it  was  unlawful.  Aus- 
tin, who  was  a  citizen  and  merchant  of  Mon- 
roe county,  Tennessee,  purchased  from  the 
American  Tobacco  Company,  a  New  Jersey 
corporation,  at  its  factory  in  Durham,  North 
Carolina,  a  lot  of  cigarettes  in  packages  of 
ten  cigarettes  each,  which  it  shipped  thence, 
by  express,  to  him  at  his  place  of  ousiness  in 
this  state;  and  rthere  he  sold  one  of  these 
packages  without  breaking,  to  W.  G.  Brown, 
an  adult  citizen  of  the  same  county.  The 
statute  under  which  the  conviction  was  had 
unconditionally  prohibits  all  sales  of  cigar- 
ettes, whether  manufactured  in  this  state  or 
elsewhere.  It  provides  "that  it  shall  be  a 
misdemeanor  for  any  person,  firm,  or  corpo- 
ration to  sell,  offer  to  sell,  or  to  bring  into 
the  state  for  the  purpose  of  selling,  giving 
away,  or  otherwise  disposing  of,  any  cigar- 
ettes, cigarette  paper,  or  substitute  for  the 
same;  and  a  violation  of  any  of  the  provi- 
sions of  this  act  shall  be  a  misdemeanor,  pun- 
ishable by  a  fine  of  not  less  than  fifty  dol- 
lars." Acts  1897,  chap.  30,  S  1.  Austin  con- 
cedes that  his  sale  to  Brown  was  clearly 
within  the  prohibition  of  this  act;  yet  he 
says  it  was  lawful  nevertheless.  The  sub- 
stance of  his  contention  is  that  his  sale  was 
of  an  imported,  commercial  article  in  the 
original  package,  and  that  the  statutory  pro- 
hibition, as  applied  to  such  a  sale,  is  obnox- 
ious to  the  commerce  clause  of  the  Federal 
Constitution,  and  therefore  null  and  void. 
In  considering  this  contention,  we  raise  two 
vital  inquiries, — whether  or  not  cigarettes 
are  legitimate  articles  of  commerce,  and 
whether  or  not  the  sale  shown  in  this  case 
was  of  an  "original  package,"  in  the  true 
commercial  sense. 

1.  Are  cigarettes  legitimate  articles  of 
commerce?    We  think  they  are  not,  because 
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wholly  noxious  and  deleterious  to  health. 
Their  use  is  always  harmful,  never  benefi- 
cial. They  possees  no  virtue,  but  are  in- 
herently iMid,  and  bad  only.  They  find  no 
true  commendation  for  merit  or  usefulness 
in  any  sphere.  On  the  contrary,  they  are 
widely  condemned  as  pernicious  altogether. 
Beyond  question,  their  every  tendency  is 
towards  the  impairment  of  physical  health 
and  mental  vigor.  There  is  no  proof  in  the 
record  as  to  the  character  of  cigarettes ;  yet 
their  character  is  so  well  and  so  generally 
known  to  be  that  stated  above  that  the 
courts  are  authorized  to  take  judicial  cog- 
nizance of  the  fact.  No  particular  proof  is 
required  in  regard  to  those  facts,  which  by 
human  observation  and  experience,  have  be- 
come well  and  generally  known  to  be  true 
(Sckollcnherger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757;  1 
Greenl.  Ev.  §  6;  1  Whart.  Ev.  §282;  1  Jones, 
Ev.  §§  129,  134;  Lanfear  v.  Mesiier,  18  La. 
Ann.  497,  89  Am.  Dec  658,  and  note  693; 
Btate  V.  Ooyette,  11  R.  I.  692;  Watson  v. 
State,  65  Ala.  158) ;  nor  is  it  essential  that 
they  shall  have  been  formally  recorded  in 
written  history  or  science  to  entitle  courts 
to  take  judicial  notice  of  them.  Boullemet 
V.  State,  28  Ala.  83 ;  12  Am.  A  Eng.  Enc. 
Law,  p.  199.  It  is  a  part  of  the  history  of 
the  organization  of  the  volunteer  army  in 
the  United  States  during  the  present  year 
that  large  numbers  of  men,  otherwise. capa- 
ble, had  rendered  themselves  unfit  for  serv- 
ice by  the  use  of  cigarettes,  and  that,  among 
the  applicants  who  were  addicted  to  the  use 
of  cigarettes,  more  were  rejected  by  exam- 
ining physicians  on  account  of  disabilities 
thus  caused  than  for  any  other,  and,  perhaps, 
every  other,  reason.  It  is  also  a  part  of  the 
unwritten  history  of  the  legislation  in  ques- 
tion that  it  was  based  upon  and  brought  to 
passage  by  the  firm  conviction  in  the  minds 
of  legislators  and  of  the  public  that  cigar- 
ettes are  wholly  noxious  and  deleterious. 
The  enactment  was  made  upon  this  idea  and 
alone  for  the  protection  of  the  people  of  the 
state  from  an  unmitigated  evil.  Such  being 
the  nature  of  cigarettes,  they  cannot  be  legit- 
imate articles  of  commerce,  and,  consequent- 
ly, are  not  within  the  provision  of  the  Fed- 
eral Constitution  (art.  1,  §  8,  el.  3),  in  rela- 
tion to  the  regulation  by  Congress  of  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes. 
Only  those  things  which  are  in  fact  com- 
modities in  some  true  sense,  and,  as  such, 
are  proper  things  for  importation  and  use, 
can  be  legitimate  articles  of  commerce,  and 
within  the  scope  of  the  constitutional  pro- 
vision invoked  by  the  defendant  in  this  case. 
Regulation  of  traffic  in  things  not  suited  for 
commerce  was  not  by  that  provision  dele- 
gated to  Congress. 

Every  state  has  the  right,  under  its  re- 
served police  power,  to  prohibit  the  importa- 
tion and  sale  of  all  articles  inherently  un- 
worthy of  commerce,  and  unfit  for  the  use 
of  its  people.  Indeed,  an  active  duty  rests 
upon  the  l^islative  branch  of  the  state  gov- 
ernment to  enact  appropriate  laws  for  the 
protection  of  the  public  against  the  hurtful 
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influences  of  such  articles;  and,  in  the  dis- 
charge of  that  important  duty,  the  mem- 
bers of  the  legislature  must  be  allowed  to 
act  in  accordance  with  the  dictates  of  their 
own  best  judgment.  This  does  not  mean, 
however,  that  the  state  legislature  may  over- 
ride congressional  legislation  on  the  subject, 
or  that  the  state  hu  the  paramount  right 
to  detei'mine  what  is,  and  what  is  not,  a 
legitimate  article  of  interstate  or  interna- 
tional commerce.  The  reverse  is  true.  Con- 
gress has  the  superior  right  in  the  deter- 
mination of  that  question,  and  its  decision, 
when  made,  is  controlling.  But  if  the  ques- 
tion arises  in  the  state  in  advance  of  con- 
gressional action,  as  in  the  present  instan6e, 
the  state  legislature  may  and  should  act  ac- 
cording to  its  own  deliberate  view  of  the 
matter;  and  its  action,  when  taken,  ia  and 
should  be  conclusive,  until  Congress  shall 
have  given  eome  adverse  expression  on  the 
same  subject.  We  are  mindful  of  the  rule 
that  the  silence  of  Congress  in  relation  to 
articles  confessedly  sui^d  for  'oommeroe  is 
to  be  taken  as  legally  equivalent  to  its  dec- 
laration that  the  transportation  of  those  ar- 
ticles into  the  states  shall  be  free  and  unre- 
stricted. Mobile  County  v.  Kitnhdlh  102  U. 
S.  691,  26  L.  eA.2SS  ;Rohhins  v.  Shelby  Coun- 
ty Taxing  Diet,  120  U.  S.  492,  30  L.  ed.  695, 1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
3  Intere.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
State  V.  Soott,  98  Tenn.  260,  36  L.  R.  A.  461, 
39  S.  W.  1.  But  congressional  nonaction 
upon  the  antecedent  question  as  to  whether 
or  not  other  articles  are  suited  for  commerce 
is  not  tantamount  to  an  affirmation  by  that 
body  that  they  are  so.  Articles  of  the  for- 
mer class  are  already  within  the  domain  of 
congressional  regulation;  while  those  of  the 
latter  class  are  as  yet  beyond  that  domain 
and  within  control  of  the  states,  and,  from 
the  nature  of  the  case,  must  remain  so,  un- 
less and  until  afi\rmatively  determined  by 
higher  authority  to  be  worthy  of  commerce, 
and  thereby  transferred  to  the  other  class. 

The  right  of  a  state  to  protect  its  people, 
in  their  comfort,  health,  and  saiety,  against 
the  importation  and  sale  of  noncommerciel 
articles,  has  long  been  recognized,  and  never 
questioned,  by  the  Supreme  Court  of  the 
United  States.  License  Cases,  5  How.  504. 
12  L.  ed.  256;  Bowman  v.  Chioago  d  N.  W. 
R.  Co,  125  IT.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Hannibal  d  St.  J.  R.  Co,  v.  Husen,  05  U.  S. 
465,  24  L.  ed.  527 ;  Leisy  v.  Hardin.  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  081 ;  Plumley  v.  Massaohu' 
setts,  155  U.  S.  461,  39  L.  ed.  223,  5  Inters. 
Com.  Rep.  590,  15  Sup.  Ct.  Rep.  164;  ColUns 
V.  New  Hampshire,  171  U.  S.  30,  43  L.  ed. 
60,  18  Sup.  Ct.  Rep.  768;  Bchollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  40,  18 
Sup.  Ct.  Rep.  757.  In  the  License  Gases,  5 
How.  600,  12  L.  ed.  209,  Mr.  Justice  Catron 
observed  that  what  belongs  to  commerce  is 
within  the  jurisdiction  of  the  United  States, 
and  that  what  does  not  belong  to  commeroe 
is  within  the  jurisdiction  of  the  state,  and 
by  the  state  may  be  excluded  from  intaroduc- 
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twn.  The  statute  of  Pennsylvania  im- 
peached in  the  Sokollenherger  Case,  171  U. 
S.  I,  43  L.  ed.  49,  18  Sup.  Ot.  Rep.  767,  was 
adjudged  a  violation  of  the  commerce  clause 
of  the  Federal  Constitution  because  it  pro- 
hibited the  importation  and  sale  of  pure 
oleomargarine.  In  the  course  of  his  opinion 
in  that  case,  Mr.  Justice  Peckham  attached 
controlling  importance  to  the  fact  that  pure 
oleomar^rine,  as  contradistinguished  from 
that  which  was  adulterated,  was  a  whole- 
some article  of  food,  and  had  been  recognized 
by  Congress  as  a  commodity  suitable  for 
commerce,  and,  in  recognition  of  the  state's 
right  to  exclude  the  adulterated  article, 
said:  "The  bad  article  may  be  prohibited, 
bat  not  the  pure  and  healthy  one.'^  In  Plum- 
ley's  Case,  165  U.  S.  467,  39  L.  ed.  226,  6 
Inters.  Com.  Rep.  690,  16  Sup.  Ct.  Rep.  164, 
it  was  said,  in  effect^  by  the  court,  speaking 
through  Mr.  Justice  Harlan,  that  deceptive 
discoloration  or  adulteration  of  imported 
oleomargarine  removed  it  from  the  domain 
of  congressional  regulation,  and  subjected  it 
to  unconditional  exclusion  by  state  law.  The 
New  Hampshire  enactment  involved  in  the 
CoUins  Case,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768,  provided  for  the  exclusion 
of  all  oleomargarine  not  of  a  pink  color.  It 
was  held  to  be  invalid,  for  the  reason  that 
it  virtually  excluded  pure  oleomargarine, 
^ich  was  never  naturally  pink  in  color,  and 
which  was  a  proper  and  well-reoognized  com- 
mercial commodity.  The  case  of  Leisy  v. 
Hardin,  136  U.  S.  100,  34  L.  ed.  128,  8 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681, 
is  the  one  roost  urged  upon  our  attention, 
by  eounsel  for  Austin.  That  case,  however, 
10ce  all  the  others,  recognized  the  right  of 
the  state,  under  its  police  power,  to  prevent 
the  introduction  of  noncommercial  articles 
among  its  people.  Mr.  Chief  Justice  Fuller 
distinctly  places  the  court's  decision  upon 
the  ground  that  the  commodities  whose  im- 
portation and  sale  were  so  greatly  restricted 
by  the  Iowa  statute  there  examined  had  been 
"recognized  by  the  usages  of  the  commercial 
world,  the  laws  of  Congress,  and  the  deci- 
sions of  courts"  as  proper  articles  of  com- 
merce, and  were  therefore  subject,  in  the 
first  instance,  to  congressional  regulation 
only.  In  the  conclusion  of  the  opinion,  he 
said:  "Whatever  our  individual  views  may 
be  as  to  the  deleterious  or  dangerous  quali- 
ties of  particular  articles,  we  cannot  hold 
that  any  articles  which  Congress  recognizes 
as  subjects  of  interstate  commerce  are  not 
such,  or  that  whatever  are  thus  recognized 
can  be  controlled  by  state  laws  amounting 
to  r^ulations,  while  they  retain  that  char- 
acter, although,  at  the  time,  if  directly 
dangerous  in  themselves,  the  state  may  take 
appropriate  measures  to  guard  against  in- 
jury before  it  obtains  complete  jurisdiction 
over  them."  That  case,  then,  as  the  others 
that  declare  state  restrictions  and  prohibi- 
tions unauthorized  and  invalid,  is  distin- 
guishable from  the  present  one  in  the  funda- 
mental and  ever-controlling  fact  that  the 
articles  there  in  question  were  commercial 
eommodities,  in  some  true  sense,  and,  as 
such,  appropriately  recognized,  while  those 
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here  in  question  are  not  so.  Moreover,  be- 
sides the  conclusive  recognition  receiveil  by 
those  articles,  they  stand  upon  a  higher 
plane  in  respect  of  inherent  merit  than 
cigarettes,  for  they  are  confessedly  beneficial 
in  some  instances  and  for  some  purposes, 
while  cigarettes  have  no  redeeming  qualities. 
The  Iowa  statute,  upon  its  face,  distinctly 
acknowledged  that  the  restricted  articles  pos- 
sessed some  virtue,  by  allowing  importations 
and  sales  of  them  for  certain  purposes  and 
under  certain  restrictions.  In  no  instance 
lias  a  state's  right  of  authority  and  control 
been  denied  when  the  commodity  restricted 
or  prohibited  was  not  first  found  to  be  a 
proper  subject  of  commerce,  and  therefore 
within  the  jurisdiction  of  Congress,  and  be- 
yond the  jurisdiction  of  the  state.  The  ex- 
istence of  that  fundamental  fact  has  always 
been  the  decisive  criterion;  and  the  burden 
of  showing  it  is  upon  the  complaining  party. 

All  intendments  are  in  favor  of  the  consti- 
tutionality of  every  statute  passed  with  re- 
quisite form  and  ceremony  (Cooley,  Const. 
Lim.  6th  ed.  218;  Black,  Const.  Law,  S  28; 
Sutherland,  Stat.  Constr.  §  332;  Knoxville 
(^  0.  R,  Co.  V.  Harris,  99  Tenn.  703,  43  S. 
W.  116) ;  hence  the  burden  is  upon  the  per- 
son who  assails  a  state's  restrictive  or  pro- 
hibitory statute,  so  passed,  as  an  unwar- 
ranted interference  with  interstate  or  inter- 
national commerce,  to  show  that  the  particu- 
lar article  involved  is  a  legitimate  subject 
of  commerce.  If  that  fact  be  not  made  to 
appear  in  some  appropriate  way,  his  assail - 
ment  must  be  unsuccessful.  Mr.  Chief  Jus- 
tice Marshall,  in  Brown  v.  Maryland,  12 
Wheat.  436,  6  L.  ed.  684,  wherein  a  state 
statute  was  challenged  for  repugnance  to  the 
commerce  clause  of  the  Federal  Constitu- 
tion, remarked :  "It  has  been  truly  said  that 
the  presumption  is  in  favor  of  every  legisla- 
tive act,  and  that  the  whole  burden  of  proof 
lies  on  him  who  denies  its  constitutionality.'* 
The  same  rule  was  announced  and  empha- 
sized by  Mr.  Chief  Justice  Waite  in  this  lan- 
guage: "Every  possible  presumption  is  in 
favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  be- 
yond a  rational  doubt.  One  branch  of  the 
government  cannot  encroach  on  the  domain 
of  another  without  danger.  The  safety  of 
our  institutions  depends  in  no  small  degree 
on  a  strict  observance  of  this  salutary  rule." 
Sinking- Fund  Cases,  99  U.  S.  718,  suh  nom. 
Union  P.  R,  Co,  v.  United  States,  25  L.  ed. 
601.  If  there  were  only  a  doubt,  then,  that 
cigarettes  are  legitimate  articles  of  com- 
merce, that  doubt  would  be  resolved  against 
the  defendant,  and  this  act  would  be  sus- 
tained. But,  as  already  stated,  they  are 
clearly  not  so,  as  the  court  may  judicially 
know  {Schollenherger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757), 
and  the  passage  of  the  act  is  a  legislative 
dertermination  to  that  effect,  which  must  be 
treated  as  conclusive  of  the  question  in  the 
absence  of  congressional  expression  to  the 
contrary. 

Congress  has  laid  a  tax  on  cigarettes,  pre- 
scribing the  forms  in  which  they  may  be  put 
up,  and  the  manner  in  which  they  shall  be 
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stamped.  U.  S.  Rev.  Stat.  S  3392.  This  was 
done,  howeTer,  for  purposes  of  revenue  only, 
and,  without  more,  was  not  a  recognition, of 
them  as  legitimate  articles  of  commerce.  It 
was  no  expression  on  the  subject  of  com- 
merce, one  way  or  the  other.  Indeed,  all  in- 
ternal revenue  legislation  is  referable  to  a 
different  provision  of  the  fundamental  law 
(U.  S.  Const,  chap.  1,  art.  1,  §  8) ,  and  should 
be  construed  as  relating  to  questions  of  rev- 
enue only,  unless  obviously  intended  to  in- 
clude some  additional  subject,  which  is  not 
true  in  this  instance.  The  fact  ths^t  Con- 
gress has  declared  by  general  statute  (U.  S. 
Rev.  Stat.  §  3243),  that  the  payment  of  any 
tax  imposed  by  the  internal  revenue  laws  for 
the  carrying  on  of  any  trade  or  business  shall 
not  authorize  the  pursuit  of  that  trade  or 
business  in  any  state  forbidding  the  same, 
nor  prohibit  state  taxation  thereon,  indi- 
cates unmistakably  that  Congress  does  not 
intend,  by  the  imposition  of  such  special  tax, 
to  reach,  determine,  or  in  any  way  affect 
questions  appertaining  to  interstate  or  in- 
ternational commerce.  The  imposition  of 
the  tax  is  aside  from  all  those  questions.  The 
statement  herein  that  the  taxation  of  cigar- 
ettes is  not  a  recognition  of  them  as  proper 
commercial  comm<Miities  is  sustained  by  the 
reasoning  and  decision  in  the  case  of  Plum- 
ley  V.  M<i88achu8€tt8,  155  U.  S.  461,  39  L. 
ed.  223,  5  Inters.  Com.  Hep.  590,  15  Sup.  Ct. 
Rep.  164. 

2.  Was  the  sale  shown  to  have  been  made 
in  this  case  a  sale  of  an  "original  package," 
in  the  true  commercial  sense?  We  think 
not.  It  may  be  truly  said  to  have  been  an 
original  package  for  the  purpose  of  taxation, 
because  put  up  by  the  manufacturer,  in  the 
first  instance,  in  one  of  the  forms  prescribed 
by  the  internal  revenue  statute  (U.  S.  Rev. 
Stat.  S  3392)  ;  yet  it  was  not  an  original 
commercial  package,  because  not  sold  and 
transported  apart  from  other  like  articles, 
but  in  the  same  general  receptacle  with  them. 
Speaking  generally,  we  would  say  that  an 
original  package,  as  applied  to  intestate  and 
international  commerce,  is  a  package,  bundle, 
or  aggregation  of  goods  put  up,  in  whatever 
form,  covering,  or  receptacle,  for  transporta- 
tion, and  as  a  unit  transported  from  one 
state  or  nation  to  another.  In  Gucken- 
heimer  v.  Sellers,  81  Fed.  Rep.  997,  the  court 
said:  "An  original  package,  within  the 
meaning  of  the  law  of  interstate  commerce, 
is  the  package  delivered  by  the  importer  to 
the  carrier  at  the  initial  point  of  shipment, 
in  the  exact  condition  in  which  it  was 
shipped.  In  the  case  of  liquors  in  bottles, 
if  the  bottles  are  shipped  singly,  each  is  an 
original  package;  but  if  a  number  are  fas- 
tened together  and  marked,  or  are  packed  in 
a  box,  barrel,  crate,  or  other  receptacle,  such 
bundle,  box,  barrel,  crate,  or  receptacle  con- 
stitutes the  original  package."  The  supreme 
court  of  Iowa  considered  this  question  in 
McGregor  v.  Cone,  39  L.  R.  A.  484,  and,  upon 
the  authority  of  numerous  cited  cases,  ruled, 
as  correctly  stated  in  the  headnote,  as  fol- 
lows: "(1)  An  original  package  is  that 
package  which  is  delivered  by  the  importer 
to  the  carrier  at  the  initial  point  of  ship- 
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ment,  in  the  exact  condition  in  which  it  was 
shipped.  (2)  The  determination  of  the  in- 
ternal revenue  department  that  a  package  is 
a  proper  and  original  package  for  purposes 
of  taxation  does  not  show  that  it  is  an  orig- 
inal package  of  commerce.  (3)  A  pine  box, 
in  which  are  packed  for  convenience  in  ahip- 
menit  packages  of  cigarettes,  each  of  which 
contains  ten  cigarettes,  uid  is  sealed  with 
an  internal  revenue  stamp,  without  any  oth- 
er packing  or  inolosure  around  or  about 
them  except  the  box  itself,  is  the  original 
package  of  commerce;  and,  when  that  is 
opened,  the  packages  of  cigarettes  are  sub- 
ject to  the  police  power  of  the  state,  as  a 
part  of  the  common  mass  of  property  there- 
in."   104  Iowa,  465,  73  N.  W.  1041. 

The  material  facto  of  the  present  case  are 
that     the    defendant     purchased    from    the 
American  Tobacco  Company,  at  its  factory, 
in  Durham,  North  Carolina,  a  lot  of  cigar- 
ettes, manufactured  by  that  company  at  Uiat 
factory,  and  there  by  it  put  into  pasteboard 
boxes,  in  quantities  of  ten. cigarettes  to  ea<^ 
box;  that  each  of    these   boxes,   known    as 
packages,  was  separately  stamped   and    la- 
beled as  prescribed  by  the  United  States  rev- 
enue statute;   that,  after  defendant's  pur- 
chase, the  American  Tobacco  Company  piled 
upon  the  floor  of  its  warehouse,  in  Durham, 
North  Carolina,  the  number  of  boxes  or  pack- 
ages sold,  and,  having  done  so,  notified  the 
Southern  Express  Company  to  come  and  get 
them;  and  said  company,  by  its  agent,  took 
them  from  the  floor,  and  placed  them  in  an 
open  basket  already  and  previously  in  the 
possession  of   the   Southern    Express    Com- 
pany, and  in  that  basket  had  them  trans- 
ported by  express  to  the  defendant's  town  in 
Tennessee;  and  there  an  agent  of  the  same 
express  company  took  the  basket  to  the  de- 
fendant's place  of  business,  and  lifted  from 
it  onto  the  counter  of  the  defendant  the  lot 
of  detached  boxes  or  packages  of  cigarettes, 
and  thereupon  took  a  receipt,  and  departed 
with  the  empty  basket.    Thereafter  the  de- 
fendant sold  one  of  these  boxes  or  packages 
without  breaking  it,  and  for  that  sale  he 
stands  convicted.     Under  these  facts,  it  is 
entirely  manifest   to    our   minds    that    the 
basket,  with  its  contents,  made  one  "original 
package,"  in  the  true  commercial  sense,  each 
box  or  package  of  cigarettes  being  a  constit- 
uent part  thereof ;  and  that  the  original  com- 
mercial package  was  broken,  and  each  box  or 
package  of  cigarettes  assumed  a  separate 
identity  before  the  law,  when  the  basket  was 
relieved  of  its  contents.  This  is  true,  though 
the  basket  was  open  all  the  while,  and  was 
filled  and  emptied  by  the  agent  of  the  express 
company.     A  box,  crate,  barrel,    or   basket 
filled  with  goods  for  shipment,  and  actually 
transported  from  a  citizen  of  one  state  to  a 
citizen  of  another  state,  is  no  less  a  recepta- 
cle of  the  goods,  in  a  legal  sense,  and  such 
receptacle  is  no  less  an  original  commercial 
package  because  open  and  not  covered.    The 
presence  or  absence  of  a  covering  to  a  recep- 
tacle so  used  is  of  no  consequence  in  deter- 
mining what  is,  and  what  is  not,  an  original 
package.    In  State  v.  Chapman,  1  S.  D.  414, 
10  L.  R.  A.  432,  47  N.  W.  411,  and  also  in 
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Rion  ▼.  Btate,  01  Ala.  2,  10  L,  R.  A.  430,  8 
So.  353,  it  appeared  that  whisky,  in  bottles 
separately  wrapped,  had  becoi  padced  and 
shipped  in  uncovered  boxes,  furnished  by  the 
shippers;  and  the  court  held  in  each  case 
that  the  open  boxes,  and  not  the  separate 
bottles,  wo'e  the  original  commercial  pack- 
ages. The  ownership  of  the  basket  used  in 
the  shipment  involyed  in  this  case — ^whether 
in  tbeshipperor  the  carrier — ^is  notdisclosed. 
If  the  defendant  predicated  anything  of 
ownership  in  the  carrier,  the  burden  was 
upon  him  to  show  that  ownership.  To  avail 
himself  of  the  protection  afforded  by  the 
Federal  law  in  relation  to  the  sale  of  original 
packages,  he  must  prove  every  fact  essential 
to  show  that  his  sale  was  of  such  a  package. 
Keith  V.  State,  91  Ala.  2,  10  L.  R.  A.  430,  8 
So.  353.  But  we  r^ard  the  queetion  of  such 
ownership  as  wholly  immaterial,  for,  in  tak- 
ing the  Miaket  to  the  factory  of  the  shipper, 
uid  there  putting  the  cigarettes  in  it,  the 
express  company's  agent  was  acting  for  the 
seller,  and  the  l^al  effect  of  his  a^ion  was 
the  same  as  if  the  basket  had  been  procured 
and  filled  by  the  shipper  alone.  It  is  perfect- 
ly obvious,  moreover,  that  this  plan  of  ship- 
ment was  resorted  to  as  a  mere  device  for 
the  purpose  of  evading  the  state  law  against 
the  sale  of  cigarettes.  Prior  to  the  passage 
of  this  law,  as  is  well  known,  no  such  scheme 
was  adopted  in  the  transportation  of  such 
articles,  and  the  carrier  was  not  called  upon 
to  play  80  unusual  a  part  in  such  a  matter. 
Our  conclusion  upon  the  whole  case  is — 
First,  that  cigarettes  are  not  l^itiraate  ar- 
ticles of  commerce,  and,  consequently,  that 
their  importation  and  sale  are  not  within  the 
scope  of  the  commerce  clause  of  the  Federal 
Constitution,  but  are  subject  to  state  control 
and  prohibition;  and,  secondly,  that,  if  they 
were  legitimate  articles  of  commerce,  the 
sale  for  which  the  defendant  stands  convict- 


ed was  not  of  an  original  oommercial  pack- 
age, and  hence  was  not  protected  by  that 
clause  of  the  Federal  Constitution.  Since 
cigarettes  are  not  legitimate  articles  of  com- 
merce, and,  as  such,  within  the  domain  of 
congressional  regulation,  the  statute  here 
called  in  question  is  valid  as  a  whole, — ^that 
part  which  prohibits  the  importation  and 
sale  of  cigarettes  manufactured  out  of  the 
state,  as  well  as  that  part  prohibiting  the 
sale  of  those  manufactured  in  the  state;  and 
the  defendant's  conviction  is  sustainaJ[>le  un- 
der the  statute  generally  or  under  the  for- 
mer part,  withoid;  reference  to  the  question 
of  original  package.  But  if  they  were  legiti- 
mate articles  of  commerce,  and  the  former 
part  of  the  statute  therefore  invalid,  the  lat- 
ter part  would  remain  valid,  nevertheless 
{State  V.  Scott,  98  Tenn.  254,  36  L.  R.  A. 
461,  39  S.  W.  1),  as  an  internal  police  regu- 
lation. Kidd  V.  Pearson,  128  U.  S.  1,  32  L. 
ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Mugler  v.  Kamaa,  123  U.  S.  623,  31 
L.  ed.  206,  8  Sup.  Ct.  Rep.  273;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  39  L.  ed.  223, 
5  Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep. 
154.  And  the  defendant's  conviction  would 
be  sustainable  thereunder,  because  his  sale 
to  Brown  was  not  of  an  original  oommercial 
package,  but  only  of  a  part  thereof,  after  it 
nad  been  broken,  and  its  contents  thereby 
made  subject  to  the  laws  of  the  state  like 
other  local  property  of  the  same  class.  Leisy 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct  Rep.  681; 
Schollenherger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed,  49,  18  Sup.  Ct.  Rep.  757.  We  are 
aware  that  Judge  Lurton,  for  whose  opinion 
we  have  great  respect,  ruled  otherwise  in  the 
case  of  Sa/wrie  v.  Tennessee,  82  .Fed.  Rep. 
615,  upon  a  record  very  similar  to  this  one; 
yet  we  believe  our  conclusion  entirely  sound. 
Affirm. 
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Charles  J.  KELLY,  Admr.,  etc.,  of  James 
Monaghan,  Deceased. 


( 


,R.  I. 


) 


Flowers  to  tlie  value  of  915,  ordered  by 
tlie  housekeeper  of  a  deceased  person,  may  be 
charged  to  his  estate  as  necessary  funeral  ex- 
penses, where  he  left  no  widow  or  children, 
and  his  estate  is  valaed  at  |6,000. 

(June  6,  1900.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  District  Court  for  the  Tenth  Judi- 
cial District  made  during  the  trial  of  an  ac- 
tion brought  to  recover  the  value  of  flowers 
furnished  for  the  funeral  of  defendant's  in- 

NoTi. — As  to  liability  of  decedent's  estate  for 
faaeral  expenses,  see  Fogg  v.  Holbrook   (Me.j 
3S  L.  R.  A.  660,  and  note;  also  Mil  ward  v. 
Shields  (Ky.)  89  L.  R.  A.  506. 
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testate  which  resulted  in  a  verdict  in  favor 
of  defendant.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hugh  J.  Carroll  for  plaintiff. 

Mr.  Joseph  Osfleld,  Jr.,  for  defendant. 

Tillinghast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  assumpsit  for  flowers  furnished 
for  the  funeral  of  James  Monaghan,  the  de- 
fendant's intestate,  upon  the  order  of  Char- 
lotte Campbell,  who  was  a  sister-in-law  of 
the  intestate,  and  who  had  lived  with  him  as 
his  housekeeper  for  eighteen  years  previous 
to  his  death.  The  case  shows  that  the  de- 
ceased left  no  widow  or  children,  and  that 
he  left  real  estate  valued  at  about  $4,000, 
and  life  insurance  of  the  value  of  $2,000.  It 
does  not  appear  that  he  left  any  debts.  The 
value  of  the  flowers  furnished  for  the  funeral 
was  $15.  At  the  trial  of  the  case  in  the 
district  court  of  the  tenth  judicial  district 
the  plaintiff  was  nonsuited  on  the  ground 
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that  as  matter  of  law.  the  estate  could  not  be 
held  to  pay  for  the  flowers  which  were  fur- 
nished, as  they  were  not  necessary.  The 
Elaintiff  excepted  to  the  ruling,  and  has 
rought  the  case  here  on  a  bill  of  exceptions 
to  have  said  ruling  reviewed.  We  think  the 
ruling  was  erroneous.  As  the  deceased  left 
no  widow  or  children,  and,  so  far  as  appears, 
no  relatives  who  were  disposed  to  take  upon 
themselves  the  duty  of  making  the  necessary 
arrangements  for  the  funeral,  it  became  the 
duty  of  the  sister-in-law,  as  housekeeper  for 
the  deceased,  and  the  only  person  left  in 
charge  of  the  body,  to  make  such  arrange- 
mento,  and  see  to  it  that  the  deceased  was 
decently  interred.  What  expense  may  prop- 
erly be  incurred  in  such  circumstances  de- 
pends largely  upon  the  custom  of  people  of 
like  rank  and  condition  in  society,  and  the 
condition  of  the  estate  left  by  the  deceased. 
2  Woerner,  American  Law  of  Administra- 
tion, 19  357,  358;  7  Am.  ft  Eng.  £nc.  Law,  p. 
301,  note  3.  The  demands  of  common  pro- 
priety and  decency  should  always  be  ob- 
served in  connection  with  the  burial  of  the 
dead,  and  the  law  pledges  the  credit  of  the 
estate  for  the  payment  of  such  expenses  as 
are  reasonably  incurred  for  this  purpose 
after  the  death,  and  before  the  appointment 
of  an  administrator.    Phillips   v.   Phillipa, 

87  Me.  324,  32  Atl.  063;  Fogg  v.  Holhrook, 

88  Me.  169,  33  L.  R.  A.  660,  33  Atl.  792 ;  3 
Wms.  Exrs.  *1789.  The  custom  of  having 
flowers  at  funerals  is  now  well-nigh  univer- 
sal in  this  country;  and,  when  not  abused 
by  extravagance  or  unseemly  ostentation,  it 
is  certainly  to  be  commended  as  giving  ap- 
propriate expression  to  our  feelings  of  re- 
spect and  love  for  the  departed.  It  is  true 
that,  strictly  speaking,  flowers  are  not  a 
necessity  on  such  occasions;  but,  like  many 
other  things  of  which  the  same  might  be 
said,  they  are  certainly  appropriate,  and  in 
harmony  with  the  better  feelings  and  senti- 
ments of  our  common  humanity.  And  we 
think  it  is  clear  that  in  the  case  at  bar  the 
housekeeper  of  the  intestate,  in  the  circum- 
stances above  mentioned,  was  warranted  in 
obtaining,  upon  the  credit  of  the  estate,  the 
flowers  in  question.  Mr.  Woerner,  in  his 
valuable  work  on  the  American  Law  of  Ad- 
ministration (vol.  2-,  p.  759),  says:  "It  is 
the  duty  of  the  executor  or  administrator 
to  bury  the  deceased  in  a  manner  suitable 
to  the  estate  he  leaves  behind  him;  and  if 
this  duty,  in  the  absence  or  neglect  of  the 
executor,  is  performed  by  another, — not  of- 
ficiously, but  under  the  necessity  of  the  case, 
— ^the  law  implies  a  promise  to  reimburse 
him  for  the  reasonable  expenses  incurred 
and  paid."  6o  careful  is  the  law  to  provide 
for  necessary  funeral  expenses  that  liabili- 
ties incurred  therefor  invariably  take  the 
first  rank  as  debts  against  the  estate,  and  in 
this  state  they  are  made  a  preferred  claim 
even  in  cases  of  insolvency.  Gen.  Laws, 
chap.  215,  §  16;  and  also  chapter  274,  §  27. 
The  estate,  real  and  personal,  of  every  de- 
ceased person,  is  also  expressly  made  charge- 
able with  such  expenses  by  Qen.  Laws,  chap. 
218,  9  1.     See  Buxton  v.  Barrett,  14  R.  I.  40. 

It  is  common  knowledge  that  an  adminis- 
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trator  is  almost  never  appointed  until  after 
the  burial  of  the  intestate.  Somebody  other 
than  he,  therefore,  must  -necessarily  make 
the  arrangements  for  the  funeral,  and  in  con- 
nection therewith  incur,  either  personally, 
or  as  informally  representing  the  estate,  the 
necessary  indebtedness  therefor.  And  such 
acts  do  not  make  the  person  performing 
them  an  executor  de  son  tort,  Wms.  Exrs. 
201;  [Rogers  v.  Price,  3]  Younge  ft  J.  37, 
note  a.  If  an  undertaker  is  employed  some- 
body must  employ  him,  and,  if  it  Is  under- 
stood that  the  person  employing  him  is 
thereby  to  be  rendered  personally  liable  for 
the  services  to  be  rendered,  it  might  some- 
times happen  that  the  funeral  would  be  un- 
duly delayed,  and  the  divine  injunction  to 
"let  the  dead  bury  their  dead"  be  literally 
heeded.  In  Samuel  v.  Thomas,  51  Wis.  552, 
8  N.  W.  361,  the  question  to  be  determined 
was  what  expenses  incurred  intermediate 
the  death  of  an  intestate  and  the  granting  of 
letters  of  administration  were  legally  charge- 
able to  the  estate,  and  the  answer  of  the 
court  was  as  follows:  "We  think  that  only 
such  necessary  expenditures  as  from  the  na- 
ture of  the  circumstances  cannot  properly  be 
postponed  until  an  administrator  shall  be 
appointed  are  so  chargeable.  This  rule  will, 
of  course,  entitle  an  heir,  a  legatee,  widow, 
or  euardian,  or  even  a  stranger,  who  has 
paid  reasonable  burial  expenses,  necessarily 
incurred  before  administration  could  be 
granted,  to  be  reimbursed  from  the  estate. 
But,  as  we  understand  the  law,  the  rule  goes 
no  further.  Every  expenditure  which  can 
decently  and  reasonably  be  postponed  until 
an  administrator  is  appointed  should  be  so 
postponed,  and  one  who,  before  such  appoint- 
ment, voluntarily  incurs  an  expense  for 
which  there  is  no  immediate  necessity,  does 
so  in  his  own  wrong,  and  cannot  compel  the 
administrator,  when  appointed,  to  reimburse 
him." 

In  Tugtoell  v.  Heym4in,  3  Campb.  298,  the 
defendants  were  sued  as  executors  for  the 
funeral  expenses  of.  the  testator,  who  left 
considerable  property.  The  reasonableness 
of  the  plaintiff's  bill  was  not  denied,  but  it 
appeared  that  the  defendants  had  given  no 
orders  whatever  respecting  the  funeral.  The 
question  therefore  arose  whether,  under 
tnese  circumstances,  they  were  liable  upon 
an  implied  promise  to  the  plaintiff.  lK>rd 
Ellenborougn  said:  "I  think  the  defend- 
ants are  liable  in  this  action.  It  is  allowed 
that  the  funeral  was  conducted  in  a  manner 
suitable  to  the  testator's  degree  and  circum- 
stances, and  that  the  plaintiff's  charge  is 
fair  and  reasonable.  The  defendants  do  not 
deny  that  they  have  assets.  Then  will  not 
the  law  imply  a  promise  on  their  part  to 
satisfy  this  demand?  It  was  their  duty  to 
see  that  the  deceased  was  decently  interred, 
and  the  law  allows  them  to  defray  the  rea- 
sonable expense  of  doing  so  before  all  other 
debts  and  charges.  It  is  not  pretended  that 
they  ordered  anyone  else  to  furnish  the  fu- 
neral, and  the  dead  body  could  not  remain  on 
the  surface  of  the  earth.  It  became  necessary 
that  someone  should  see  it  consigned  to  the 
grave,  and   I   think  the  executors,   having 
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luffideoffc  assets,  are  liable  for  the  expense 
thus  incurred." 

In  Rogers  v.  Frioe,  3  Younge  k  J.  28,  it 
was  held  that  an  executor  who  has  assets 
sufficient  for  that  purpose  is  liable  upon  an 
im[rfied  promise  to  pay  for  a  funeral  suit- 
able to  the  degree  of  his  testator,  furnished 
by  the  direction  of  a  third  person.  In  deliv- 
ering his  opinion  in  the  case,  Garrow,  B., 
used  the  following  forcible  illustration  in 
lupport  of  his  position :  '^Suppose  a  person 
U  it  killed  by  accident  at  a  distance  from 
bM  home;  what,  in  such  a  case,  ought  to  be 
done?  Tlie  common  principles  of  decency 
and  huntanity,  the  conunon  impulses  of  our 
nature,  would  direct  everyone,  as  a  prelim- 
inary step,  to  provide  a  decent  funeral,  at  the 
expense  of  the  estate,  and  to  do  that  which 
is  immediately  necessary  upon  the  subject, 
in  order  to  avoid  what,  if  not  provided 
against,  may  become  an  inconvenience  to  the 
public.  Is  it  necessary  in  that  or  any  other 
ease  to  wait  until  it  can  be  ascertained 
whether  the  deceased  has  left  a  will  or  ap- 
pointed an  executor;  or,  even  if  the  execu- 
tor be  known,  can  it,  where  the  distance  is 
great,  be  necessary  to  have  communication 
with  that  executor  before  any  step  is  taken 
in  the  performance  of  those  last  offices  which 
require  immediate  attention?"  He  then 
added:  "It  is  admitted  here  that  the  fu- 
neral was  suitable  to  the  de^ee  of  the  de- 
ceased, and  upon  this  record  it  must  be  tak- 
en that  the  defendant  is  executor  with  as- 
sets suflicient  to  defray  this  demand.  I 
therefore  think  that,  if  tiie  case  had  gone  to 
the  jury,  they  would  have  found  for  the 
plaintiff,  and  that  therefore  this  rule  should 
be  made  absolute." 

In  TAiscomb  v.  Ballard,  6  Gray,  403,  66 
Am.  Dec.  374,  which  was  cited  by  Durfee, 
Ch.  J.,  in  support  of  the  position  taken  by 
this  court  in  Tucker  v.  Whaley,  which  will 
be  referred  to  later  on,  the  court  held  that 
for  the  funeral  expenses  of  the  deceased  the 
necutor  was  chargable  in  his  representative 
character,  and  uiat  judgment  therefor 
should  be  rendered  de  bonis  iestatoris. 

Rtceeney  r.  Muldoon,  139  Mass.  304,  31  N. 
E.  720,  was  a  case  where  the  plaintiff,  at 
th«  request  of  the  widow  and  the  remaining 
relatives  of  the  deceased,  purchased  a  burial 
lot  for  the  deceased  at  a  cost  of  $125,  and 
also  incurred  other  expenses,  as  follows: 
Digging  grave,  $3;  use  of  chapel  for  service 


and  for  funeral  ceremony,  $12;  curtains, 
$10;  flowers,  $6;  underwear  and  clothing, 
$3.40;  monument,  carting,  and  setting  and 
fixing  lot,  $113.  These  items  were  ail  al- 
lowed as  proper  funeral  expenses,  excepting 
the  last  named;  Field,  J.,  saying  that  *'the 
law  raises  a  promise  on  the  part  of  the  ad- 
ministrator, so  far  as  he  has  assets,  to  pay 
the  reasonable  funeral  expenses  of  burying 
the  deceased,  although  they  are  incurred  be- 
fore his  appointment." 

In  Hapgood  v.  Houghton,  10  Pick.  154, 
Putnam,  J.,  said :  "The  estate  in  the  hands 
of  the  executor  is  bound  by  law  for  the  pay- 
ment of  the  expenses  of  the  decent  inter- 
ment of  the  deceased.  It  is  just  as  liable 
for  the  coffin  and  other  necessary  charges  of 
the  funeral  as  for  necessary  supplies  in  the 
lifetime.  We  are  all  clearly  of  the  opinion 
that  the  law  raises  a  promise  on  the  part  of 
the  executor  or  administrator  to  pay  the 
funeral  expenses,  so  far  as  he  has  assets." 

There  are  certain  expressions  in  the  opin- 
ion of  this  court,  in  the  case  of  Tucker  v. 
Whaley,  11  R.  I.  543,  which,  taken  by  them- 
selves, may  seem  to  be  at  variance  with  the 
position  we  have  taken  in  the  case  at  bar, 
but  we  think  that  case  is  clearly  distinguish- 
able from  this  on  the  facts.  There  the  de- 
fendant, who  bought  the  hay  to  feed  the 
cattle  of  the  intestate,  though  not  the  ad- 
ministrator at  the  time,  subsequently  be- 
came such,  and  hence  the  court  held  that  he 
could  be  regarded  as  having  been  the  ad- 
ministrator by  relation  when  he  made  the 
purchase.  The  action  was  not  brought 
against  the  defendant  as  administrator,  how- 
ever, but  was  brought  against  him  in  his  in- 
dividual capacity;  and  it  would  seem  that 
the  court  took  the  view  that  it  should  have 
been  brought  against  him  as  administrator, 
as  is  done  in  the  case  now  before  us,  for  the 
court  said:  "The  hay  procured  of  the 
plaintiff  was  necessary  for  the  sustenance  of 
the  cattle  belonging  to  the  estate,  and  ought 
to  be  paid  for  out  of  the  estate  as  an  expense 
incident  to  the  administration."  And,  fur- 
ther: "The  defendant  should  have  paid  the 
plaintiff's  claim  and  charged  it  to  the  estate, 
and  the  charge,  being  proper,  would  un- 
doubtedly have  been  allowed  by  the  court  of 
probate." 

Exceptions  sustained,  and  case  remitted 
to  the  District  Court  of  the  Tenth  Judicial 
District  for  a  new  trial. 


GEORGIA    SUPREME   COURT. 


J.  M.  MORTON,  Pltf.  in  Err,, 

V, 

Mayor,  etc.,  of  MACON. 
(Ill  Ga.  162.) 

•1.     The  mayor  and  covincll  of   a  cltr 
h«ve  not,  vnder  a  leffliilatlT'e  arrant  of 

"authority  to  levy  and  collect  a  license  tax 

^Headnotes  by  Lumpkin,  P.  J. 

NOTB. — For  llmltatioo  of  amount  of  license 
fe«s,  see  State  oas  rel.  Toi  v.  French  (Mont.) 
80  U  R.  A.  415,  and  note;  Re  Haskell  (Cal.) 
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.  .  .  upon  all  persons  exercising  any  pro- 
fession, trade,  or  calling  within  said  city,'* 
the  power  to  Impose  upon  a  useful  and  legiti- 
mate business  a  prohibitory  tax. 
2.  ^Lendlnff  money  on  lionaeltold  or 
kltclien  furniture  and  wearing  apparel** 
Is.  if  lawfully  conducted,  such  a  business,  and 
therefore  one  which  cannot  be  classed  as  in- 
jurious to  the  public,  although  some  persons 
who  make  loans  on  such  security  may  be  usur- 
ers. 

32  L.  R.  A.  627 ;  State  v.  Harrington  (Vt.)  84  L. 
R.  A.  100;  and  Fleetwood  v.  Read  (Wash.)  47 
L.  R.  A.  205. 
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GbOBQIA  BUPBEICB  COUBT. 


JQLY, 


(Jal7  10,  1900.) 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  convicting 
defendant  of  violating  an  ordinance  relative 
to  the  licensing  of  mone^  lenders.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Felton  Hateher  for  plaintiff  in 
error. 

Messrs,  Roland  Ellis,  Minter  Wim- 
berly,  and  Robert  Hodges  for  defendant 
in  error. 

Lumpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

Section  72  of  the  charter  of  Macon  pro- 
vides: "That  the  mayor  and  council  shall 
have  power  to  license,  regulate,  and  control 
all  hotels  and  public  houses  within  the  city ; 
also,  to  regulate  all  butcher  pens  and  slaugh- 
ter houses  within  the  corporation,  and  to  re- 
move the  same  if  they  shall  become  nuisances 
or  injurious  to  the  health  of  the  city.  They 
shall  also  have  power  to  license  drays,  hacks, 
and  other  vehicles  used  for  business  pur- 
poses, and  to  regulate  the  same.  They  shall 
also  have  full  power  to  regulate  and  control 
all  livery  stables,  pumps,  bar-rooms,  res- 
taurants, places  of  amusement,  telegraph, 
telephone,  and  electric  companies,  all  gas, 
water,  and  railroad  companies  doing  business 
or  seeking  to  do  business  within  said  city." 
Section  79  confers  upon  the  mayor  and  coun- 
cil "power  to  levy  and  collect  a  tax  .  .  . 
upon  all  persons  exercising  within  the  city 
any  profession,  trade,  calling  or  business  of 
any  nature  whatever."  And  section  84  de- 
clares: "That  said  mayor  and  council  shall 
have  authority  to  levy  and  collect  a  license 
tax  .  .  .  upon  all  persons  exercising 
any  profession,  trade  or  calling  in  said  city 
when  not  prohibited  from  so  doing  by  the 
Constitution  and  laws  of  this  state;  to  com- 
pel the  payment  of  the  same;  to  make  all 
suitable  laws  and  regulations  necessary  and 
proper  to  carry  out  the  powers  herein  con- 
ferred, and  to  prescribe  suitable  penalties 
for  the  violation  thereof."  The  tax  ordin- 
ance of  the  city  for  the  year  1900  imposed  a 
tax  of  $500  upon  "money  lenders,  copartners, 
associations,  corporations,  or  individuals, 
lending  money  on  household  or  kitchen 
furniture  and  wearing  apparel."  It  further 
provided  that  this  license  tax  should  be  paid 
"by  January  15,  1900,  or  within  fifteen  days 
from  commencing  business,"  and  declared 
that  all  persons  failing  to  comply  with  this 
provision  should  "be  deemed  guilty  of  doing 
business  without  a  license"  and  subject  to  a 
prescribed  penalty.  Morton  was^  in  the  re- 
corder's court,  convicted  upon  a  charge 
brought  against  him  of  doing^  business  in 
violation  of  this  ordinance.  He  thereupon 
sued  out  a  certiorari  to  the  superior  court, 
to  the  overruling  of  which  he  excepted.  At 
the  trial  before  the  recorder  it  was  affirma- 
tively proved  that  the  tax  in  question  was, 
in  effect,  prohibitory.  It  also  appeared  that 
Morton  and  other  money  lenders  of  the  class 
described  in  the  ordinance  exacted  from 
their  customers  exorbitant  and  usurious 
rates  of  interest.  Did  the  municipal  au- 
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thorities,  imder  and  by  virtue  of  the  above- 
recited  provisions  of  the  cit^s  charter,  and 
in  view  of  the  fact  last  mentioned,  have  pow- 
er to  impose  such  a  tax?  As  this  is  the 
main  and  controlling  question  in  the  case, 
we  will  confine  ourselves  to  a  discussion  of 
it,  without  noticing  the  minor  points  pre- 
sented by  the  bill  of  exceptions. 

There  is  a  very  wide  difference  between  a 
power  to  license  an  occupation  with  a  view 
to  regulation,  and  a  power  to  tax  it  for  the 
sole  purpose  of  raising  revenue.  "A  power 
to  license,  when  specifically  given  in  the  char- 
ter of  a  city,  is  ...  a  police^  power. 
The  exaction  of  license  fees  for  revenue  pur- 
poses is  the  exercise  of  the  powM*  of  taxa- 
tion." State,  North  Hudson  County  R,  Co., 
Prosecutors,  v.  Hohoken,  41  N.  J.  L.  71.  As 
will  have  been  perceived,  the  general  assem- 
bly, in  the  72d  section  of  the  charter  of  Ma- 
con, dealt  expressly  with  Uie  question  of  em- 
powering the  municipal  authorities  to  li- 
cense, regulate,  and  control  occupations  car- 
ried on  within  the  city,  and,  in  so  doing, 
specifically  enumerated  the  various  callings 
to  which  their  powers  in  these  respects 
should  apply.  Among  them  we  find  no  men- 
tion of  money  lenders.  The  mayor  and  coun- 
cil therefore  have  not,  under  this  section, 
any  power  to  exercise  police  supervision 
over  the  business  of  persons  whose  occupa- 
tion it  is  to  lend  money.  Nor  can  the  mu- 
nicipal authorities  rightly  claim  that  any 
such  power  is  given  them  by  the  provisions 
contained  in  §  84.  The  term  "license  tax," 
as  therein  used,  cannot  be  understood  as  ex- 
pressly conferring,  or  even  implying,  a  grant 
of  power  to  regulate  the  professions,  trades, 
or  callings  which  are  by  this  section  made 
the  subject-matter  of  taxation.  On  the  con- 
trary, this  term,  as  here  employed,  has  rela- 
tion strictly  to  the  power  of  taxation,  and 
not  to  that  of  police  regulation.  We  are 
further  of  the  opinion  that  no  right  to  reg- 
ulate or  supervise  is  derivable  from  the  con- 
cluding provisions  of  this  section,  whereby 
the  municipal  authorities  are  empowered  "to 
make  all  suitable  laws  and  regulations  nec- 
essary and  proper  to"  enforce  payment  of  the 
tax,  "and  to  prescribe  suitable  penalties  for 
the  violation  thereof."  To  our  minds  it  is 
clear  that  these  provisions  cannot  be  tor- 
tured into  a  grant  of  power  to  r^^late  or  to 
exercise  police  supervision  over  the  various 
occupations  upon  which  the  license  taxes 
may  be  imposed.  Obviously,  it  was  the  leg- 
islative intent  simply  to  confer  upon  the 
mayor  and  council  power  "to  compel  the 
payment  of  the"  taxes  by  adopting  such  or- 
dinances looking  to  that  end  as  might  be 
necessary  and  proper.  Our  views  respecting 
those  portions  of  the  charter  of  Macon  with 
which  we  are  now  concerned  coincide  with 
those  expressed  in  the  case  of  Fretwell  v. 
Troy,  18  Kan.  271,  in  which  it  was  hdd  that 
power  to  levy  and  collect  a  "license  tax"  on 
specified  occupations  "was  designed  for  pur- 
poses of  revenue  rather  than  of  police  r^^- 
lation."  The  question  before  us  is  therefore 
resolved  into  simply  this:  Does  a  power 
pfiven  by  law  to  a  municipal  corporation  to 
tax  a  useful  and  legitimate  business  inolude 
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the  right  of  imposing  upon  it  a  tax  so  high 
u  to  render  it  impossible  to  pay  the  same 
and  carry  on  the  business  profitably?  As 
the  purpose  of  such  taxation  is  to  raise  mon- 
ey for  the  support  of  the  municipal  govern^ 
ment,  and  as  the  power  of  taxing  is  given  ex- 
clusively for  the  accomplishment  of  this 
needful  purpose,  ordinances  adopted  in  pur- 
suance of  this  power  must  tend  to  effectuate, 
aud  not  to  defeat,  the  end  in  view.  Cooley, 
Const.  Lim.  6th  ed.  240,  241.  We  find  the 
following  in  CkK>ley,  Taxn.  2d  ed.  597,  598: 
"If  a  revenue  authority  is  what  seems  to  be 
conferred,  the  extent  of  the  tax,  when  not 
limited  by  the  grant  itself,  must  be  under- 
stood to  be  left  to  the  judgment  and  discre- 
tion of  the  municipal  government,  to  be  de- 
tennined  in  the  usual  mode  in  which  its  leg- 
islative authority  is  exercised ;  but  the  grant 
of  authority  to  impose  fees,  for  the  purposes 
of  revenue  would  not  warrant  their  being 
made  so  heavy  as  to  be  prohibitory,  thereby 
defeating  the  purpose."  In  13  Am.  &  Eng. 
Edc.  Law  it  is,  with  reference  to  the  imposi- 
tion of  license  taxes  on  useful  trades  and 
occupations,  laid  down  that  a  municipality 
ii  not  ''authorized  to  entirely  prohibit  the 
exercise  of  the  trade  or  occupation  by  any  ex- 
cessive license  fee."  See  pages  532-534, 
and  cases  cited  in  notes. 

Under  a  Nebraska  statute  relating  to  cities 
of  the  "second  class,"  the  city  of  Lincoln  was 
authorized  "to  raise  revenue  by  levying  and 
collecting  a  license  tax  on  any  occupation 
or  business  within  the  limits  of  the  city,  and 
T^ulate  the  same  by  ordinance."  The  su- 
preme court  of  that  state,  in  the  case  of 
CaldtceU  v.  Lincoln,  19  Neb.  669,  27  N.  W. 
647,  held  that  taxes  imposed  by  virtue  of 
this  act  "must  be  reasonable,  considering 
the  nature  of  the  business/  and  not  so  high 
as  to  prohibit  the  carrying  on  of  the  busi- 
ness." See  also,  in  this  cormeciion,  Ea  parte 
Burnett.  30  Ala.  461;  Craig  v.  Burnett,  32 
Ala.  728.  In  the  Kansas  case  cited  above, 
Mr.  Justice  Brewer  plainly  indicated  that 
in  his  opinion  it  was  not  true  "that  a  city 
having  authority  to  collect  revenue  by  li- 
cense may  impose  any  sum,  however  large, 
as  license,  and  thus,  in  effect,  destroy  cer- 
tain kinds  of  business."  See  18  Kan.  275. 
In  Lyons  v.  Cooper,  39  Kan.  324, 18  Pac.  296, 
it  was  expressly  ruled  that,  under  legislative 
authority  to  levy  and  collect  "just  and  rea- 
sonable" license  taxes  from  persons  pursuing 
designated  occupations,  "an  ordinance  of 
such  a  city  purporting  upon  its  face  to  be 
enacted  for  the  levying  and  collecting  of  a 
license  tax,  but  which  is  a  clear  and  pal- 
pable attempt  to  destroy  and  forbid  a  legiti- 
mate, necessary,  and  commendable  business, 
is  void  and  cannot  be  enforced."  The  tax 
then  under  review  was  held  to  have  been 
laid,  "not  for  revenue,  but  for  destruction," 
and  therefore  wholly  unauthorized.  As  all 
taxes  ought  to  be  "just  and  reasonable,"  we 
do  not  think  the  Kansas  statute,  by  stipulat- 
ing in  express  terms  that  the  license  taxes 
which  it  authorized  the  city  to  impose  should 
be  so,  was  really  more  restrictive  than  an  act 
vhich  in  general  terms  merely  gives  the  pow- 
er to  tax.    Chief  Justice  Horton,  in  denying 
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the  right  of  the  city  to  levy  the  tax  oom- 
plained  of,  took  the  ground  that,  even  where 
the  power  embraced  authority  to  both  regu- 
late and  tax  the  city  could  not  make  the  tax 
so  large  as  to  be  prohibitory.  He  said: 
"The  grant  of  authority  to  a  mayor  and  city 
council  to  impose  license  fees  for  the  pur- 
poses of  revenue  would  not  warrant  them  to 
be  so  heavy  as  to  be  prohibitory,  thereby  de- 
feating the  purposes.  Where  the  grant  is 
not  made  for  revenue  alone,  but  for  r^ula- 
tion  also,  and  the  business  is  one  that  does 
not  injuriously  affect  the  public  interests,  or 
lead  to  disorder  or  to  increased  necessity  for 
police  supervision,  like  the  sale  of  intoxicat- 
ing drinks  as  a  beverage,  the  license  fee,  while 
somewhat  within  the  discretion  of  the  mayor 
and  council,  ought  not  and  cannot  be  so  ex- 
cessive as  to  prohibit  or  destroy  a  business 
carried  on  for  necessary  purposes."  Page 
327,  39  Kan.,  and  page  298,  18  Pac.  On  the 
same  line  is  the  case  of  Hirahfield  v.  Dallas, 
29  Tex.  App.  242,  15  S.  W.  124,  wherein  it 
was  held  that  a  tax  "laid  for  the  double  pur- 
pose of  regulation  and  revenue  must  be 
grounded  in  both  the  police  and  taxing  pow- 
er, but  the  grant  of  a  power  to  tax  will  not 
authorize  the  imposition  of  a  burden  in  its 
nature  and  purpose  prohibitory."  White,  P. 
J.,  expressed  the  opinion  that  under  its 
broad  charter  power  to  "license,  tax  and  reg- 
ulate" occupations,  "the  city  was  empow- 
ered, not  only  to  exact  a  reasonable  license 
fee  and  license  for  the  purpose  of  regulating 
the  occupation  under  its  police  power,  but  to 
impose,  if  it  desired  to  do  so,  a  reasonable 
tax  for  purposes  of  revenue  on  the  pursuit 
of  the  occupation."  Page  245,  29  Tex.  App., 
and  page  125,  15  S.  W.  The  word  "reason- 
ble,"  twice  used  in  the  clause  just  quoted, 
is  of  the  utmost  significance  in  arriving  at 
its  meaning.  It  is  true  that  on  the  same 
page  this  learned  judge  does  say  that  "some 
occupations  are  so  injurious  that  a  tax  pro- 
hibitory entirely  would  be  justifiable,"  and 
the  same  idea  has  been  advanced  by  Judge 
Cooley.  After*  stating  that  license  fees  may 
be  imposed  (1)  for  regulation,  (2)  for  reve- 
nue, (3)  to  give  monopolies,  and  (4)  for 
prohibition,  and  declaring  that  "the  third 
purpose  is  inadmissible  in  any  free  govern- 
ment," he  says:  "The  fourth  purpose  is  en- 
tirely admissible  in  the  case  of  pursuits  or 
indulgences  which  in  their  general  effect  are 
believed  to  be  more  harmful  than  beneficial 
to  society,  and  which  consequently  the  pub- 
lic interest  requires  should  be  put  an  end  to. 
A  case  of  this  nature  is  that  of  heavy  fees 
imposed  on  the  keepers  of  implements  of 
gaming.  When,  however,  prohibition  is  the 
object,  the  end  may  generally  be  more  di- 
rectly accomplished  by  legislation,  which 
in  its  terms  is  prohibitory,  than  by 
the  circuitous  method  of  imposing  a  burden 
difficult  or  impossible  to  be  borne,  and  the 
direct  method  is  consequently  the  one  usual- 
ly adopted."  Cooley,  Taxn.  2d  ed.  592,  593. 
We  think  the  best  >^ay  to  prohibit  is  to 
prohibit.  But  be  this  as  it  may,  the  charter 
of  Macon  did  not  expressly  confer  any  power 
to  prohibit;  and,  moreover,  even  if  such  a 
power,  relatively  to  injurious  pursuits,  could 
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be  inferred  from  its  provisions,  the  business 
of  money  lenders  of  the  particular  class 
Bought  to  be  taxed  by  the  ordinance  now  un- 
der consideration  is  not  on  its  face  an  in- 
jurious one,  but  one  which,  if  carried  on 
without  violating  the  usury  laws,  would  ap- 
parently be  beneficial  to  people  of  small 
means.  It  is  to  be  observed  that  the  tax  is 
not  imposed  on  usurers.  Indeed,  it  is  doubt- 
ful whether  the  citv  could  license  their  un- 
lawful calling ;  for  it  can  hardly  be  supposed 
that  the  legislature  deliberately  intended  to 
authorize  the  collection  of  taxes  upon  forbid- 
den pursuits,  and  thus  give  at  least  a  quali- 
fied sanction  to  the  carrying  on  of  the  same. 
The  fact  that  some  money  lenders  practised 
usury  cannot  be  held  to  make  the  useful  and 
legitimate  business  to  which  the  ordinance 
applied  one  which  should  be  considered  as 
per  se  hurtful.  There  is  scarcely  any  call- 
ing which  unscrupulous  persons  cannot,  if 
they  choose,  carry  on  in  an  unlawful  man- 
ner. 

Before  concluding  it  is  proper  to  remark 
that  the  question  above  discussed  widely  dif- 
fers from  that  which  might  arise  respecting 
the  validity  of  a  tariff  imposed  by  Congress 
ostensibly  for  revenue,  but  really  for  protec- 
tion, and  in  effect  prohibitory,  or  upon  the 
constitutionality  of  a  state  statute  profes- 
sing merely  to  tax  a  particular  occupation, 
but  in  fact  designed  to  destroy  it.  We  may, 
for  the  purposes  of  this  case,  grant  to  the 
fullest  extent  the  authority  of  the  lawmak- 


ing power  of  the  nation  or  of  any  state  to 
respectively  enact  laws  of  the  nature  above 
indicated  without  touching  the  question  we 
have  herein  undertaken  to  decide.  Granting 
that  the  general  a6seml>ly  of  this  state  might 
tax  out  of  existence  useful  occupations,  and 
even  that  it  might  in  terms  empower  a  city 
so  to  do,  we  are  perfectly  certain  that  noth- 
ing of  the  kind  nas  be^  attempted  in  the 
present  instance.  The  city  of  Macon  may  tax 
occupations,  but  there  is  nothing  in  ita  char- 
ter which  either  expressly  or  by  implication 
authorizes  it  to  directly  suppress  any  leigiti- 
mate  business,  or  to  indirectly  accomplish 
such  a  result  under  the  guise  of  an  ordinance 
purporting  to  impose  a  license  tax  for  the 
purpose  of  raising  revenue,  but  having  for 
its  real  object  the  prohibition  of  that  very 
business. 

The  foregoing,  we  think,  conclusively  es- 
tablishes the  propositions  laid  down  in  the 
headno'tes,  and  it  results  that  so  rauc^  of  the 
Macon  ordinance  a^  seeks  to  impose  the  tax 
of  which  the  plaintiff  in  error  complains  is 
void.  That  the  courts  have  the  power  to  de- 
clare inoperative  municipal  ordinances  which 
are  ultra  vires  or  unreasonable  and  oppres- 
sive is  too  well  settled  to  require  argument 
or  the  citation  of  authority.  The  certiorari 
ought  to  have  been  sustained. 

Judgment  reversed. 

All  the  Justices  concur. 
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CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY,  Plif.inErr., 

V, 

FIRST      MISTHODIST      EPISCOPAL 
CHURCH,  Leavenworth  City,  Kansas. 

(42  C.  C.  A.  178,  102  Fed.  "Rep.  85.) 

1.  An  error,  If  any,  in  brlngrinff  an  ac- 
tion in  the  corporate  name  of  a 
clinrcU,  Instead  of  in  the  name  of  its  trus- 
tees, Is  Immaterial,  as  tlie  appellate  court  wili 
direct  the  substltatlon  of  the  trustees  as 
plaintiffs. 

2.  A  arrant  of  tlie  rlfflit  to  operate  and 
maintain  a  railroad  in  a  certain  street 
gives  no  authority  to  erect  and  maintain  a 
water  tanlc  therein. 

8.  Tlie  erection  of  a  ^vater  tanlc  in  a 
public  litreet,  35  feet  from  a  church,  and 
of  a  passenger  railway  sti^tioii  60  feet  there- 
from, thereby  enveloping  the  church  in  smolce, 
and  filling  it  with  offensive  odors  and  more 
or  less  smolcc  and  cinders,  and  disturbing  the 
congregation  by  the  loud  and  Incessant  noises 
caused  by  the  blowing  off  of  steam,  the  ring- 


ing of  bells,  and  sounding  of  whistles,  and 
the  backing  of  trains,  constitutes  a  private 
nuisance,  for  which  compensation  mast  be 
made  or  the  nuisance  removed. 

4.  TUe  use  of  a  public  utreet  cannot  be 
granted  to  a  private  corporation  for  uses 
which  constitute  a  private  nuisance  and  re- 
sult in  injury  to  abutting  owners,  either  bj 
legislative  enactment  or  a  city  ordinance,  ex- 
cept upon  making  compensation  for  such  In- 
jury. 

5.  A  pri-rate  corporation  baa  no  Hiore* 
rig  lit  tban  a  private  person  to  erect 
and  maintain  a  nuisance  on  its  own  premises 
or  in  a  public  street,  which  has  the  effect  to 
deprive  an  adjacent  or  abutting  owner  of  the 
beneficial  use  of  his  property,  without  mak- 
ing compensation  for  the  injury. 

(May  2,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  First 
Division,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  property  by 


Note. — For  rights  of  railroads  in  streets  gen- 
erally, sec  note  to  Quigley  v.  Pennsylvania 
Schuylkill  Valley  H.  Co.  (Pa.)  1  L.  R.  A.  603; 
Ottawa,  O.  C.  *  C.  G.  R.  Co.  v.  Larsen  (Kan,) 
2  L.  R.  A.  59,  and  note;  People  v.  O'Brien  (N. 
Y.)  2  L.  R.  A.  255,  and  note;  Arbenz  v.  Wheel- 
ing &  H.  R.  Co.  (W.  Va.)  5  L.  R.  A.  871,  and 
note;  Millvale  v.  Evergreen  R.  Co.  (Pa.)  7  L. 
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R.  A.  3Cd,  and  note;  East  ISnd  Street  R.  Co.  v. 
Doyle  (Tenn.)  0  L.  R.  A.  100,  and  note;  note  to 
Calrncross  v.  Pewaukee  (Wis.)  10  L.  R.  A.  474; 
Kiel  V.  Jackson  (Colo.)  6  L.  R.  A.  254.  and 
note;  Lock  wood  v.  Wabash  R.  (^>.  (Mo.)  24  L. 
R.  A.  510;  and  Gustafson  v.  Hamm  (Minn.)  22 
L.  R.  A.  565. 


1900. 
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Boifle  and  dirt  created  by  defendant  in  the 
operation  of  its  road.    Affirmed. 

Before    Caldtcell,  Sanhom,   and   Thayer, 
Circuit  Judges. 

Statement  by  Caldwell,  Circuit  Judge: 
The  First  Methodist  Episcopal  Church  of 
Leavenworth,  Kansas,  is  a  religious  corpora- 
tion incorporated  by  special  act  of  the  legis- 
lature of  the  territory  of  Kansas,  February 
21, 1860,  under  the  name  of  the  First  Metho- 
dist Episcopal  Church,  Leavenworth  City, 
Kansas;  the  act  of  incorporation  declaring 
"that  said  corporation  by  that  name  shall 
be  capable  of  making  contracts,  of  suing  and 
being  sued,  of  pleading  and  being  impleaded 
in  all  matters  whatsoever  in  all  courts  of  law 
and  equity/'  and  generally  it  was  endowed 
with  all  the  corporate  powers  commonly  con^ 
ferred  on  religious  corporations.  Shortly 
after  its  incorporation,  it  acquired  the  titl« 
to  three  lots  situated  on  the  northwest  cor- 
ner of  Fifth  and  Choctaw  streets,  in  the  cen- 
tnil  part  of  the  city  of  Leavenworth,  and 
erected  thereon  a  commodious  and  valuable 
church  building,  which  has  been  used  con- 
tinnously  from  that  time  to  the  present  as  a 
bouse  of  public  worship  and  religious  exer- 
cises by  the  members  of  the  church,  and  all 
others  who  chose  to  attend  the  religious  ex- 
ercises held  there.  The  services,  including  a 
Snnday  school,  were  numerously  attended, 
and  were  held  on  the  Lord's  day,  and  as  f re- 
qnently  on  other  days  as  is  common  with 
Christian  churches.  The  location  was  a  de- 
sirable one  for  a  house  of  worship,  the  sur- 
roundings pleasant  and  agreeable,  and  the 
air  in  and  about  the  church  pure,  wholesome, 
and  uncontaminated.  These  were  the  condi- 
tions surrounding  the  plaintiff's  church 
building  when,  in  the  month  of  September, 
1895,  the  defendant  established  a  passenger 
station  on  the  southwest  corner  of  Fifth  and 
Choctaw  streets,  about  60  feet  from  the 
church  building,  and  erected  a  railroad  wa- 
ter hydrant  for  the  purpose  of  supplying  its 
engines  with  water,  in  the  center  of  Choc- 
taw street,  about  35  feet  from  the  center  of 
the  south  wall  of  the  church.  The  complaint 
alleges,  in  substance,  that  by  reason  of  the 
ereetion  and  use  of  these  structures  by  the 
defendant  the  plaintiiT's  church  building  has 
been  rendered  of  little  or  no  value  as  a  place 
of  worship  and  religious  exercises ;  that  the 
ringing  of  bells,  the  sounding  of  whistles, 
the  blowing  off  of  steam,  and  the  loud  puf- 
fing of  the  defendant's  locomotive  engines, 
combined  with  the  smoke,  cinders,  soot,  dust, 
and  foul,  noxious,  and  offensive  odors  emit- 
ted from  its  engines,  and  which  enter  the 
church,  and  the  noise  and  rattle  of  its  trains 
as  a  result  of  stopping  them  at  its  station 
and  at  the  water  hydrant  for  the  engines  to 
take  water,  and  starting  them  again,  are 
such  as  constantly  disturb  religious  exercises 
in  the  church,  and  often  compel  their  cessa- 
tion for  some  time;  that  the  smoke,  grime, 
and  cinders  from  the  engines  which  enter  the 
church  soil  and  damage  its  interior  and  fur- 
niture and  the  garments  of  the  worshippers ; 
that  the  odors,  noise,  smoke,  and  cinders 
emitted  from  the  defendant's  engines  render 
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the  church  so  uncomfortable  and  undesirable 
as  a  place  of  worship  that  it  has  resulted  in 
driving  away  and  diminishing  the  attendance 
at  church  and  the  Sunday  school,  and  great- 
ly diminishing  the  income  and  revenues  of 
the  church,  and  rendered  it  practically  value- 
less for  church  purposes,  or  for  any  other 
use.  The  answer  of  the  defendant  was  a  gen- 
eral denial,  and  also  avers  "that  all  that  has 
been  done  by  the  defendant  in  the  matter  of 
running  and  operating  its  trains  along  and 
over  Choctaw  street  in  Leavenworth  city, 
and  post  the  premises  alleged  to  belong  to 
the  plaintiff,  including  the  stopping  of 
trains  at  its  passenger  depot  on  Fifth  and 
Choctaw  streets,  has  been  done  according  to 
law,  and  under  and  by  virtue  of  ordinances 
of  the  city  of  Leavenworth,  duly  passed,  ap- 
proved, and  published;"  and  it  was  averred 
that  other  railroads  ran  their  trains  past  the 
plaintiff's  church,  and  that  by  reason  thereof 
and  by  reason  of  the  changed  conditions  in 
that  part  of  the  city,  whidi  were  fully  set 
forth,  the  plaintiff's  property  had  become 
valueless  for  church  purposes.  The  plaintiff 
filed  a  reply  denying  the  allegations  of  the 
answer.  There  was  a  jury  trial,  and  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the 
defendant  sued  out  this  writ  of  error. 

Mesera.  Daniel  W.  Iiawler,  John  H. 
Atwood,  Willard  P.  Hall,  and  Frank 
Hoserman,  for  plaintiff  in  error: 

The  defendant  was  authorized  by  law  to 
use  the  streets  of  Leavenworth  for  its  tracks 
and  trains,  and  therefore  was  not  liable  for 
any  damages  which  unavoidably  resulted 
from  such  use  of  said  streets. 

If  damage  unavoidably  result  from  any 
such  use  of  said  street,  it  is  covered  by  the 
dedication  or  condemnation,  and  is  damnum 
absque  injuria, 

Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  331,  27  L.  ed.  744,  2  Sup. 
Ct.  Rep.  719;  Cumberland  Teleph.  d  Teleg. 
Co.  V.  United  Electric  R.  Co.  42  Fed.  Rep. 
281. 

The  construction  and  operation  of  defend- 
ant's railroad  on  Choctaw  street  were  a  prop- 
er street  use  imder  the  law  as  it  exists  in 
Kansas. 

Wichita  d  C.  R.  Co.  v.  Smith,  45  Kan.  268, 
26  Pac  623 ;  Kansaa^N.  &  D.R.  Co.y.  Cuyken- 
daily  42  Kan.  234,  21  Pac.  1051;  Atchison  d 
N.  R.  Co.  V.  Oarside,  10  Kan.  552;  Central 
Branch  U.  P.  R.  Co.  v.  Twine,  23  Kan.  685, 
33  Am.  Rep.  203 ;  Heller  v.  Atchison,  T.  d  S. 
F.  R.  Co.  28  Kan.  626 ;  Kansas  City  d  O.  R. 
Co.  V.  Hicks,  30  Kan.  288,  1  Pac.  396 ;  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Andrews,  30  Kan. 
690,  2  Pac.  677 ;  Ottawa,  0.  C.  d  C.  Q.  R.  Co. 
V.  La/rson,  40  Kan.  301,  2  L.  R.  A.  69,  19  Pac. 
601. 

Where  the  water  pipe  is  a  proper  street 
use,  as  is  the  operation  of  the  railroad,  can 
it  be  said  to  be  improper  per  se  for  the  en- 
gine to  take  its  water  from  the  waterworks 
system. 

Savage  v.  Salem,  23  Cr.  381,  24  L.  R.  A. 
787,  31  Pac.  832. 

If,  at  the  time  of  the  advent  of  defendant 
upon  Choctaw  street,  the  surroundings  in  the 
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neighborhood  of  plaintiff's  church  had  be- 
come such  that  it  was  no  longer  fit  for  use  as 
a  church,  then  this  action  is  not  maintaina- 
ble. 

Cooler,  TortB,  COO,  601 ;  Baltimore  d  P.  -B. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  331, 
27  L.  ed.  744,  2  Sup.  Ct  Rep.  710;  Oumher- 
la/nd  Telcph,  d  Teleg,  Oo,  v.  United  Electric 
R.  Co.  42  Fed.  Rep.  280;  Hurlbut  v.  McKone, 
65  Conn.  31,  10  Atl.  166;  8t,  Helen's  Smelt- 
ing Co,  V.  Tipping,  11  H.  L.  Cas.  660;  Oilhert 
V.  8hoioerman,  23  Mich.  448;  Romer  v.  8t, 
Paul  City  R.  Co,  76  Minn.  211,  77  N.  W.  826. 

The  city  may  construct  and  maintain  a 
reservoir  in  a  street. 

West  V.  Bancroft,  32  Vt.  371 ;  Savage  v. 
Salem,  23  Or.  381,  24  L.  R.  A.  787,  31  Pac. 
832:  Lostuiter  v.  Aurora,  126  Ind.  436,  12 
L.  R.  A.  259,  26  N.  E.  184. 

Messrs,  William  Dill  and  D.  Kelso  for 
defendant  in  error. 

Caldwell,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  first  contention  of  the  plaintiff  in  er- 
ror is  that  the  action  should  have  been 
brought  in  the  name  of  the  trustees  of  the 
church,  and  not  in  its  corporate  name.  This 
contention  is  founded  on  §  3,  art.  12,  of  the 
Constitution  of  the  state  of  Kansas,  which 
provides :  "The  title  to  all  property  of  reli- 
gious corporations  shall  vest  in  trustees, 
whose  election  shall  be  by  the  members  of 
such  corporations."  But  by  express  provi- 
sion of  the  special  act  of  incorporation  the 
corporation  is  authorized  to  sue  on  all  caus- 
es of  action  in  its  corporate  name.  More- 
over, if  tlie  contention  of  the  plaintiff  in  er- 
ror was  well  founded,  no  benefit  would  ac- 
crue to  it,  and  no  harm  come  to  the  plaintiff, 
on  account  of  the  mistake  in  the  name  of  the 
plaintiff,  but  this  court  would  merely  direct 
the  substitution  of  the  trustees  of  the  church 
as  plaintiffs  in  the  action.  McDonald  v.  Ne- 
braska, 41  C.  C.  A.  278,  101  Fed.  Rep.  171 ; 
Hoioard  v.  United  States,  42  C.  C,  A.  169, 
102  Fed.  Rep.  77.  It  is  not  common  that 
two  cases  occur  so  exactly  alike  as  the  case 
at  bar  and  the  case  of  Baltimore  d  P.  R.  Co, 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  27 
L.  ed.  739,  2  Sup.  Ct.  Rep.  719.  That  was 
an  action  brought  by  the  Fifth  Baptist 
Church  of  Washington  City  against  the  rail- 
road company  to  recover  damages  resulting 
to  the  church  building  by  reason  of  the  erec- 
tion and  maintenance  by  the  railroad  com- 
pany of  an  engine  house  and  machine  shop 
on  a  parcel  of  land  adjoining  that  on  which 
the  church  stood.  Tiie  petition  in  this  case 
was  evidently  modeled  after  the  complaint 
in  that  case,  and  is  the  same  in  substance 
and  legal  effect.  The  alleged  source  of  dam- 
age to  the  church  building  is  the  same  in 
both  cases,  namely,  the  ringing  of  bells, 
sounding  of  whistles,  and  other  noises,  which 
interrupted  religious  service,  and  the  smoke, 
cinders,  and  dust  thrown  off  by  the  engines, 
which  entered  the  church,  damaging  its  in- 
tenor  and  furniture,  and  soiling  the  gar- 
ments of  the  congregation,  and  the  disagree- 
able and  offensive  odors  proceeding  from  the 
engines,  which  found  their  way  into  the 
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church.  The  facts  and  the  evidence  in  the 
two  cases  are,  in  substance  and  legal  effect^ 
the  same,  and  the  entire  charge  of  the  court 
was  taken  almost  literally  from  the  opinion 
of  the  supreme  court  in  thst  case.  In  view 
of  these  facts,  it  would  be  a  work  of  super- 
erogation for  this  court  to  enter  upon  a  dis- 
cussion of  questions  fully  considereid  and  de- 
cided by  the  supreme  court  in  that  case,  and 
which  are  conclusive  of  the  case  at  bar.  The 
only  distinguishing  feature  in  the  two  cases 
is  one  that  weakens,  rather  than  strengthens, 
the  case  of  the  plaintiff  in  error.  In  that 
case  the  rights  of  the  railroad  company  un- 
der its  charter  and  the  act  of  Congress  were 
in  terms  more  extensive  than  are  the  rights 
of  the  defendant  in  this  case.  In  that  case 
the  railroad  company  had  authority  con- 
ferred upon  it  by  an  act  of  Congress  "to  ex- 
ercise the  same  powers,  rights,  and  privileges 
in  the  construction  of  a  road  in  the  District 
of  Columbia  .  .  .  which  it  could  exer- 
cise under  its  charter  in  the  construction  of 
a  road  in  Maryland;"  and  %y  its  charter  it 
was  empowered  to  make  and  construct  [in 
that  state]  all  works  whatever  which  might 
*be  necessary  and  expedient*  in  order  to  the 
pix>per  completion  and  maintenance  of  the 
road."  Based  on  this  grant  of  power,  the 
defendant  in  that  case  requested  the  court 
to  instruct  the^  jury:  That  "the  com- 
pany possessed  the  right  to  select  the 
location  in  question,  and  to  construct, 
maintain,  and  use  upon  it  such  engine 
house  and  other  works  as  were  necessary 
and  expedient  for  the  construction,  mainte- 
nance, and  repair  of  its  road  and  engines, 
and  to  occupy  the  premises  for  that  purpose ; 
and  that^  if  the  jury  found  that  the  incon- 
veniences complained  of  were  no  more  nor 
greater  than  the  natural  or  probable  result 
of  maintaining  such  engine  house  and  repair 
shop,  or  found  that  in  the  occupation  and  use 
of  the  property  and  management  of  its  busi- 
ness the  company  exercised  such  reasonable 
care  as  a  person  of  ordinary  prudence  and 
caution  would  exercise  under  the  circumstan. 
ces,  it  was  not  liable  for  any  damages." 

The  court  refused  to  give  this  instruction 
and  the  supreme  court  affirmed  the  ruling, 
saying:  "Plainly,  the  engine  house  and  re- 
pair shop  as  they  were  used  by  the  railroad 
company,  were  a  nuisance  in  every  sense  of 
the  term.  They  interfered  with  the  enjoy- 
ment of  property  which  was  acquired  by  the 
plaintiff  long  before  they  were  built,  and  was 
held  as  a  place  for  religious  exercises,  for 
prayer  and  worship ;  and  they  disturbed  and 
annoyed  the  congregation  and  Sunday  school 
which  assembled  there  on  the  Sabbath  and 
on  different  evenings  of  the  week.  That  is  a 
nuisance  which  annoys  and  disturbs  one  in 
the  possession  of  his  property,  rendering  its 
ordinary  use  or  occupation  physically  un- 
comfortable to  him.  For  such  annoyance 
and  discomfort  the  courts  of  law  will  afford 
redress  by  giving  damages  against  the 
wrongdoer,  and,  when  the  cause  of  the  an- 
noyance and  discomfort  is  continuous,  courts 
of  equity  will  interfere,  and  restrain  the  nui- 
sance. Crump  V.  Lambert,  L.  R.  3  Eq.  409. 
The  right  of  the  plaintiff  to  recover  for  the 
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annoyance  and  disoomfort  to  its  members  in 
the  use  of  its  property,  and  the  liability  of 
the  defendant  to  respond  in  damages  for 
causing  them,  are  not  affected  by  their  cor- 
porate character.    Private  corporations  are 
but  associations  of  indiriduals  united  for 
some  common  purpose,  and  permitted  by  the 
law  to  use  a  common  name,  and  to  change  its 
members  without  a  dissolution  of  the  associ- 
ation.   Whatever  interferes  with  the  com- 
fortable use  of  their  property  for  the  pur- 
poses of  their  formation  is  as  much  the  sub- 
ject of  complaint  as  though  the  members 
were  united  by  some  other  than  a  corporate 
tie.    Here  the  plaintiff,  the  Fifth  Baptist 
Church,  was  incorporated  that  it  might  hold 
and  use  an  edifice,  erected  by  it,  as  a  place 
of  public  worship  for  its  members  and  those 
of  similar  faith  meeting  with  them.     What- 
ever prevents   the  comfortable  use  of  the 
property  for  that  purpose  by  the  members  of 
the  corporation,  or  those  who,  by  its  permis- 
sion, unite  with  them  in  the  church,  is  a 
disturbance  and  annoyance,  as  much  so  as  if 
access  by  them  to  the  church  was  impeded, 
and  rendered  inconvenient  and  difficult.  The 
purpose  of  the  organization  is  thus  thwart- 
ed.    It  is  sufficient  to  maintain  the  action  to 
show  that  the  building  of  the  plaintiff  was 
thus  rendered  less  valuable  for  the  purposes 
to  which  it  was  devoted.    The  liability  of 
the  defendant  for  the  annoyance  and  disoom- 
fort caused  is  the  same,  also,  as  that  of  in- 
dividuals for  a  similar  wrong.    The  doctrine 
which  formerly  was  sometimes  asserted,  that 
an  action  will  not  lie  against  a  corporation 
for  a  tort,  is  exploded.    The  same  rule,  in 
that  respect,  now  applies  to  corporations  as 
to  individuals.    They  are  equally  responsible 
for  injuries  done  in  the  course  of  their  busi- 
ness by  their  servants.    This  is  so  well  set- 
tled as  not  to  require  the  citation  of  any  au- 
thorities in  its  support.    It  is  no  answer  to 
the  action  of  the  plaintiff  that  the  railroad 
company  was  authorized  by  act  of  Congress 
to  bring  its  track  within  the  limits  of  the 
city  of  Washington,  and  to  construct  such 
works  as  were  necessary  and  expedient  for 
the  completion  and  maintenance  of  its  road, 
and  that  the  engine  house  and  repair  shop  in 
question  were  thus  necessary  and  expedient ; 
that  they  are  skilfully  constructed ;  that  the 
chimneys  of  the  engine  house  are  higher  than 
required  by  the  building  regulations  of  the 
city;  and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  business  in  them 
will  permit     In  the  first  place,  the  authori- 
ty of  the  company  to  construct  such  works 
as  it  might  deem  necessary  and  expedient  for 
the  completion  and  maintenance  of  its  road 
did  not  authorize  it  to  place  them  wherever 
it  might  think  proper  in  the  city,  without 
reference  to  the  property  and  rights  of  oth- 
ers.   As  well  might  it  be  contended  that  the 
act  permitted  it  to  place  them  immediately 
in  front  of  the  president's  house,  or  of  the 
Capitol,  or  in  the  most  densely  populated  lo- 
cality.   Indeed,  the  corporation  aoes  assert 
a  right  to  place  its  worlcs  upon  property  it 
may  acquire  anywhere  in  the  city.     What- 
ever the  extent  of  the  authority  conferred,  it 
was  accompanied  with  this  implied  qualifl- 
60  L.  R.  A. 


cation:  that  the  works  should  not  be  so 
placed  as  by  their  use  to  unreasonably  inter- 
fere with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  proper- 
ty. Grants  of  privileges  or  powers  to  cor- 
porate bodies,  like  those  in  question,  confer 
no  license  to  use  them  in  disregard  of  the 
private  rights  of  others,  and  with  immunity 
for  their  invasion.  The  great  principle  of 
the  common  law,  which  is  equally  the  teach- 
ing of  Christian  morality,  so  ibo  use  one's 
property  as  not  to  injure  others,  forbids  any 
other  application  or  use  of  the  rights  and 
powers  conferred.  Undoubtedly,  a  railway 
over  the  public  highways  of  the  District,  in- 
cluding the  streets  of  the  city  of  Washing- 
ton, may  be  authorized  by  Congress,  and  if, 
when  used  with  reasonable  care,  it  produoea 
only  that  incidental  inconvenience  which  una- 
voidably follows  the  additional  occupation 
of  the  streets  by  its  cars,  with  the  noises  and 
disturbances  necessarily  attending  their  use, 
no  one  can  complain  that  he  is  incommoded. 
Whatever  consequential  annoyance  may  nec- 
essarily follow  from  the  running  of  cars  on 
the  road  with  reasonable  care  is  damnum 
absque  injwia.  The  private  inconvenience 
in  such  case  must  be  suffered  for  the  public 
accommodation  .*' 

The  defendant  in  the  case  at  bar  neither 
alleged  in  its  answer  nor  proved  on  the  trial 
that  it  had  authority  from  the  city  of  Leav- 
enworth, or  from  any  other  source,  to  locate 
its  station  where  it  did,  or  its  water  hydrant 
in  Choctaw  street,  or  elsewhere  in  the  city. 
All  that  is  disclosed  on  the  subject  of  the 
right  of  the  defendant  to  operate  its  trains 
in  the  city  at  all  is  contained  in  this  state- 
ment found  in  the  record:  'The  defendant 
offered  in  evidence  its  contract  with  the  ter- 
minal railway,  which  gives  it  the  right  to 
carry  on  its  business  over  the  tracks  of  the 
terminal  railway,  and  the  ordinance  of  Leav- 
enworth granting  the  right  to  the  terminal 
railway  and  its  assigns  U>  operate  and  main- 
tain the  railroad  upon  Choctaw  street." 

It  will  be  observ^  that,  according  to  this 
statement,  the  ordinance  did  not  purport  to 
do  more  than  to  grant  to  the  defendant's  as- 
signor or  lessor  the  right  "to  operate  and 
maintain  the  railroad  upon  Choctaw  street." 
The  right  to  erect  and  maiivtain  stations  and 
water  tanks  or  hydrants  on  or  in  the  street 
is  not  granted,  unless  it  is  to  be  implied  from 
the  grant  to  operate  and  maintain  a  railroad 
upon  the  street;  but  certainly  no  such  impli- 
cation arises  as  to  the  water  hydrant  erected 
in  the  street  from  the  mere  license  "to  operate 
and  maintain  the  railroad"  on  the  street.  A 
witness  testified  that  "the  disturbance  to  the 
church  came  from  the  trains  which  were  us- 
ing the  water  station."  This  nuisance  was 
intensified  by  the  circumstance  that  going 
in  one  direction  from  the  water  hydrant  was 
a  steep  grade,  and,  in  order  to  start  tlie 
trains  that  stopped  to  take  water  up  that 
grade,  the  puffing  of  the  engines  was  louder 
and  continued  longer,  and  the  volume  of 
smoke  and  cinders  given  off  much  greater, 
than  in  starting  a  train  on  a  level  grade,  and 
greater  still  than  that  resulting  from  keep- 
ing a  moving  train  in  motion.     This  stop- 
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ping  and  starting  trains  at  the  hydrant  in 
the  middle  of  the  street  opposite  the  center 
of  the  church  constituted  a  private  nuisance 
of  a  very  aggravated  diaracter,  for  which  the 
law  will  afford  relief  to  the  extent  of  the 
damages  sustained.  Whatever  the  fact  may 
he,  no  complaint  is  made  in  the  petition  in 
this  case  on  account  of  the  mere  movement 
of  trains  over  the  defendant's  track  in  the 
street.  It  is  the  consequences  flowing  from 
the  use  of  the  street  anid  its  track  for  other 
purposes  than  merely  moving  its  trains  that 
16  complained  of. 

The  gravamen  of  the  complaint  against  the 
defendant,  as  stated  in  the  petiticm,  is: 
"that,  hy  reason  of  the  close  proximity  of  the 
said  depot  and  watering  station  to  the  prop- 
erty of  said  plaintiff,  many  trains  and  en- 
gines stop  immediately  under  and  within  a 
few  feet  of  the  windows  and  doors  on  the 
south  side  of  plaintiff's  church  building  on 
the  Sabbath  day  and  other  days  during  the 
hours  when  religious  services  are  being  held 
in  said  church  and  while  the  Sabbath  school 
•is  being  held  therein,  and  the  said  defend- 
ant's trains  and  engines  make  loud  and  in- 
cessant noises  during  said  services  by  blow- 
ing off  steam  from  said  engines,  ringing  the 
bells  of  said  engines,  blowing  the  whistles 
thereof,  backing  and  jamming  together  the 
cars  of  said  trains  in  getting  the  engines  in 
position  for  said  depot,  and  to  take  water 
from  said  watering  station,  and  by  the  puf- 
fing of  said  engines,  the  blowing  of  the  wnis- 
tles  thereof,  and  the  rattle  and  noise  of  said 
engines  and  trains  running  over  the  tracks  of 
said  roads,  and  the  action  of  the  pumps  on 
said  engines ;  all  to  the  discomfort  and  an- 
noyance and  damage  of  said  plaintiff,  as 
hereinafter  more  specifically  set  out  and  al- 
leged." 

Granting,  therefore,  that  the  defendant 
had  a  right  to  run  its  trains  over  the  track 
on  Choctaw  street,  and  that  it  was  not  liable 
for  any  damages  unavoidably  resulting  there- 
from, this  concession  falls  far  short  of  sup- 
porting the  defense  in  this  action.  It  did 
more  than  run  its  trains  over  its  track.  It 
erected  a  station,  at  which  its  passenger 
trains  stopped,  and  a  water  hydrant  in  the 
middle  of  the  street,  under  the  very  windows 
of  the  church,  at  which  all  its  trains,  freight 
and  passenger,  stopped  to  take  water.  It 
must  be  accepted  as  settled  in  the  jurispru- 
dence of  this  country  that  neither  by  legis- 
lative enactment  nor  by  ordinance  of  the  city 
can  the  use  of  a  public  street  be  granted  to 
a  private  corporation  for  uses  which  consti- 
tute a  private  nuisance  and  result  in  special 
injury  to  the  abutting  owners  of  property  on 
the  street,  except  upon  making  compensa- 
tion for  such  injury.  The  erection,  mainte- 
nance, and  use  of  a  station  on,  and  a  water 
hydrant  in,   Clioctaw  street  in  such   close 

Sroximity  to  the  plaintiff's  church,  which 
ad  the  effect  to  envelop  the  church  in 
smoke,  and  fill  the  edifice  with  offensive 
odors,  and  introduce  into  it  more  or  less 
smoke  and  cinders,  constituted  a  private  nui- 
sance for  which  the  law  will  afford  redress. 
It  was  not  competent  for  the  city  to  make 
a  grant  to  the  railroad  company  which 
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would  exempt  it  from  liability  to  the  ftbat> 
ting  owner  for  maintaining  such  a  private 
nuisance.  But  the  city  made  no  such  grant» 
either  expressly  or  by  implication. 

The  rule  that  no  one  will  be  heard  to  com- 
plain of  the  proper  exercise  of  a  lawful  au- 
thority cannot  be  invoked  to  shield  the  de- 
fendant in  this  case.    The  railroad  company 
had  no  authority  to  erect  its  water  hydrant 
where  it  did,  and  conceding  that  it  had  a 
right  to  operate  its  trains  over  the  track  on 
Choctaw  street,  and  assuming,  but  not  decid- 
ing, that  it  had  the  right  to  erect  and  use  a 
passenger  station  on  the  Btreet,  yet  if,  in  the 
use  of  its  station,  the  smoke,  cinders,  and 
smells  from  its  engines  which  stopped  there 
constituted  a  private  nuisance,  and  resulted 
in  special  damages  to  the  adjoining  church 
property,  the  company  is  liable.    Conceding 
that  the  noise,  vibrations,  and  inoonveniencee 
and  annoyances  which  are  unavoidable  in  the 
lawful  running  of    trains    over  a  railroad 
track,  and  which  are  common  to  the  whole 
public  and  to  all  the  abutting  owners  of  prop- 
erty on  the  street,  are  not  actionable  inju- 
ries, the  plaintiff's  right  of  action  is  not  af- 
fected thereby.    The  smoke,  cinders,  and  of- 
fensive   smells,   and   loud   and    protracted 
noises  which  constitute  the  nuisance  to  the 
plaintiff  are  not  the  usual  and  unavoidable 
result  of  the  mere  operation  of  the  defend- 
ant's trains  over  its  track  laid  in  the  street, 
but  they  result  from  other  uses  by  the  de- 
fendant of  the  street  and  its  track  in  the  im- 
mediate vicinity  of  the  plaintiff's  property, 
which  do  not  affect  in  a  like  injurious  man- 
ner the  public  generally,  or  other  abutting 
owners   of    property   on    tJie   street.     The 
smoke,  cinders,  offensive  smells,  and  loud  and 
protracted  noises  which  are  a  nuisance  to  the 
plaintiff  are  not  the  consequential  and  un- 
avoidable damages  due  from  a  lawful  run- 
ning of  the  defendant's  trains  over  its  track 
in  the  street,  but  result  from  the  erection  and 
use  by  the  defendant  of  its  water  hydrant 
and  station,  the  one  in  and  the  other  on  the 
street,  in  close  proximity  to  the  )>laintiff's 
church,  and  which  do  not  affect  in  a  like  in- 
jurious manner  the  public  generally,  or  other 
property    situated    elsewhere    on    Choctaw 
street.    In  legal  effect,  the  nuisance  result- 
ing from  the  use  made  of  these  structures  by 
the  defendant  constitutes  a  partial  taking  of 
the  plaintiff's  property,  for  which  compen- 
sation must  be  made.     Stevens  v.  New  York 
Elev.  R.  Co.  25  Jones  &  S.  416,  8  N.  T.  Supp. 
313;  LcLhr  v.  Metropolitan  Elev.  R.  Co.  104 
N.  Y.  296,  10  N.  E.  528 ;  Kane  v.  New  York 
Elev.  R.  Co.  125  N.  Y.  186,  11  L.  R.  A.  640, 
26  N.  E.  278 ;  Druoker  v.  Manhattan  R,  Co, 
100  N.  Y.  157,  60  Am.  Rep.  437,  12  N.  E.  568 ; 
Duyokinok  v.  New  York  Elev.  R.  Co.  125  N. 
Y.  710,  26  N.  E.  755;  Cogswell  v.  Vew  York, 
N.  U.  A  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  N.  E.  537;   Peyser  v.  Metropolita/n 
Elev.  R.  Co.  13  Daly,  122;   Bmith  v.  Vew 
York  Elev.  R.  Co.  44  N.  Y.  S.  R.  875,  18  N. 
Y.  Supp.  132;  Bohm  v.  Metropolitan  Elev.  R, 
Co.  129  N.  Y.  576,  14  L.  R,  A.  344,  29  N.  E. 
802.    If  two  private  citizens  own  adjacent 
lots,  one  of  them  cannot  establish  and  main- 
tain on  his  own  lot  a  nuisance  which  has  the 
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effeet  of  deprivicg  his  neighbor  of  any  bene- 
ficial use  ol  his  lot  without  making  compen- 
sation for  the  injury;  and  no  more  can  a  pri- 
vate corporation  erect  and  maintain  a  nui- 
sance on  its  own  premises,  or  in  a  public 
street^  which  has  the  effect  to  deprive  an 
adjacent  or  abutting  owner  of  the  beneficial 
use  of  his  property,  without  making  com- 
pensation for  the  injury.  There  is  no  such 
thing  as  a  natural  person  or  a  private  corpo- 
ration having  a  'lawful  right"  to  invade  the 
premises  of  an  abutting  owner,  and  appro- 
priate his  property;  and  there  is  no  differ- 
ence in  principle  between  an  actual  physical 
invasion  of  one's  property  and  the  creation 
and  maintenance  of  a  nuisance  which  has  the 
effeet  to  deprive  him  of  his  beneficial  use. 
The  abutting  owners  of  property  on  a  public 
street  have  as  good  right  to  the  free  enjoy- 
ment of  the  easements  of  light  and  air  as 
they  have  of  their  properly  itself.  Without 
the  free  enjoyment  of  these  easements,  they 
could  have  no  beneficial  use  of  their  prop- 
erty. And  it  is  well  settled  that  filling  the 
air  with  smoke,  cinders,  and  offensive  odors 
materially  injures  the  easements  of  light  and 
air,  to  the  free  enjoyment  of  which  the  abut- 
ting owners  of  property  upon  a  street  have 
a  legal  right,  and  constitutes,  in  legal  effect, 
a  taJcing  of  property.  Cases  cited  supra. 
The  defendant  can  no  more  escape  msking 
compensation  for  such  damages  than  it  could 
appropriate  the  plaintiff's  church  to  its  own 
use  without  making  compensation  therefor. 
The  defendant  did  not  claim  or  show  that 
different  and  more  suitable  locations  for 
these  structures  could  not  be  found.  It  was 
shown  that  its  freight  station  was  two  blocks 
west  of  the  church,  notwithstanding  which 
it  located  its  water  hydrant,  where  all  its 
trains  stopped  to  take  water,  in  the  middle 
of  the  street,  and  within  35  feet  of  the 
church.  If  it  does  not  desire  to  make  com- 
pensation for  the  nuisance  thus  created,  it 
must  remove  it.    In  this  connection  the  re- 


marks of  the  Supreme  Court  in  Baltimore  d 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719,  are 
appropriate:  "If,  as  asserted  by  the  defend- 
ant, the  noise,  smoke,  and  odors,  which  are 
the  cause  of  the  discomfort  and  annoyance 
to  the  plaintiff,  are  no  more  than  must  nec- 
essarily arise  from  the  nature  of  the  busi- 
ness carried  on  with  an  engine  house  and 
workshop  as  ordinarilv  constructed,  then  the 
engine  house  and  workshop  should  be  so  re- 
modeled and  changed  in  their  structure  as  to 
prevent,  if  that  be  possible,  the  nuisance 
complained  of;  and,  if  that  be  not  possible, 
they  should  be  removed  to  some  other  place, 
where,  by  their  use,  tiie  plaintiff  would  not 
be  thus  annoyed  and  disturbed  in  the  enjoy- 
ment of  its  property.  There  are  many  places 
in  the  city  sufficiently  distant  from  the 
church  to  avoid  all  cause  of  complaint,  and 
yet  sufficiently  near  the  station  of  the  com- 
pany to  answer  its  purposes.  There  are 
many  lawful  and  necessary  occupations 
which,  by  the  odors  they  engender,  or  the 
noise  they  create,  are  nuisances  when  carried 
on  in  the  heart  of  a  city,  such  as  the 
slaughtering  of  cattle,  the  training  of  tallow, 
the  burning  of  lime,  and  the  like.  Their 
presence  near  one's  dwelling  house  would 
often  render  it  unfit  for  habitation.  It  is 
a  wise  police  regulation,  essential  to  the 
health  and  comfort  of  the  inhabitants  of  a 
city,  that  they  should  be  carried  on  outside 
of  its  limits.  Slaughter  houses,  lime  kilns, 
and  tallow  furnaces  are,  therefore,  generally 
removed  from  the  occupied  parts  of  a  city,  or 
located  beyond  its  limits.  No  permission 
given  to  conduct  such  an  occupation  within 
the  limits  of  a  city  would  exempt  the  parties 
from  liability  for  damages  occasioned  to 
others,  however  carefully  they  might  con- 
duct their  business.  Fish  v.  Dodge,  4  Denio, 
311,  47  Am.  Dec.  264." 

The  judgment  of  the  Circuit  Court  ia  a/- 
firmed. 
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PEOPLE  of  the   State   of   Michigan  ea  rel. 
George  M.  VALENTINE 


V. 


Orville  W.  COOLIDGE,    Circuit    Judge    of 
Berrien  County. 


( 


Mich. 


) 


Am  Act  reqnirlnK  all  inerclianta  'vrlio 
■ell  farm  prodaee  on  commission  to  exe- 
cute a  bond  In  the  penal  sum  of  $5,000,  condi- 
tioned for  the  faithful  performance  of  their 
contracts,  Is  unconstitutional  as  class  legisla- 
tion, end  as  an  unjustifiable  interference 
with  the  right  of  citlsens  to  carry  on  legiti- 
mate business. 

(September  24,  1900.) 


APPLICATION  for  a  writ  of  mandamus  to 
compel  respondent  to  reinstate  and  pro- 
ceed with  the  trial  of  a  prosecution  against 
William  B.  Thompson  for  violation  of  the 
statute  against  soliciting  farm  produce  for 
sale  on  commission  without  having  received 
a  license  which  respondent  had  quashed  be- 
cause of  the  invalidity  of  the  statute. 
Denied, 

Statement  by  Grant,  J.: 

One  William  B.  Thompson  was  arrested, 
charged  with  a  violation  of  act  No.  251  of  the 
Public  Acts  of  1899,  because  he  had  filed  no 
bond  and  received  no  license  to  solicit  farm 
produce  for  a  firm  in  Chicago.  The  court 
quashed  the  information,  holding  the  law  to 


NoTB. — Am  to  limitation  of  amount  of  license 
fees,  see  State  em  /el,  Tol  v.  French  (Mont.) 
30  L.  R.  A.  415,  and  note;  Carrollton  v.  Baz- 
zette  (111.)  31  L.  R.  A.  522 ;  Re  Haskell  (Cal.) 
32  U  R.  A.  527 ;  State  v.  Harrington  (Vt.)  84 
50  L.  R.  A. 


L.  R.  A.  100;  Fleetwood  v.  Read   (Wash.)   47 
L.  R.  A.  205. 

As  to  power  to  require  license  for  business  In 
general,  see  State  ejp  rel.  Beek  v.  Wagener 
(Minn.)  46  L.  R.  A.  442,  and  footnote. 
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be  unconstitutional.  The  act  is  entitled  "An 
Act  to  License  and  Regulate  Commission 
Men  and  Brokers/'  The  1st  section  of  the 
act  reads:  ''That  every  person  who  shall 
solicit  to  receive  for  sale,  for  himself  or  an- 
other,  or  who  shall  receive  for  sale,  or  offer 
for  sale  for  another,  for  hire,  or  cause  the 
same  to  be  done,  any  grain,  fruits,  veseta- 
bles,  live  stock,  meats  or  poultry,  and  all 
other  kinds  of  farm  or  dairy  produce  shall 
execute  a  bond  in  the  penal  sum  of  five  thous- 
and dollars  running  to  the  people  of  the 
state  of  Michigan  to  be  approved'  by  the 
judge  of  probate  in  the  county  where  his  prin- 
cipal office  may  be,  except  as  hereinafter  pro- 
vided, with  two  or  more  sureties^  or  by  an 
indemnity  company  authorized  by  law  to  do 
business  in  this  state,  conditioned  for  the 
faithful  performance  of  the  trust  reposed  in 
him  as  a  commission  man  or  broker,  and  to 
pay  over  ail  moneys  to  the  proper  parties 
coming  into  his  hands  by  virtue  of  his  agen- 
cj  or  trusteeship,  by  virtue  of  his  receiving 
the  goods  and  produce  aforesaid  which  shall 
justly  belong  to  any  person.  Such  bond, 
when  approved,  shall  be  filed  with  the  coun- 
ty clerk  of  the  county  where  such  commis- 
sion or  broker  man  shall  be  engaged  in  busi- 
ness and  where  he  shall  have  his  principal 
office:  provided,  that  the  provisions  of  this 
act  shall  apply  onlv  to  persons,  firms,  and 
corporations  who  hold  themselves  out  as 
commission  men,  brokers,  agents,  or  mer- 
chants and  their  agents."  Section  2  makes 
every  such  commission  merchant  or  broker  li- 
able on  his  bond  for  all  moneys  received  by 
him  upon  the  sale  of  goods  and  pro- 
duce committed  to  his  care,  and  for 
the  faithful  performance  of  his  duties. 
Section  3  prohibits  the  doing  of  busi- 
ness without  having  a  certificate  from 
the  county  clerk  or  secretary  of  state,  and 
provides  for  requiring  a  new  bond  when  the 
first  shall  be  deemi^  insecure.  Section  4 
provides  a  penalty  of  fine  or  imprisonment, 
or  both,  for  soliciting  goods  or  produce  with- 
out such  bond  and  certificate.  Section  6 
makes  it  the  duty  of  the  sheriff  to  investi- 
gate every  complaint  made  under  the  act, 
and  to  make  complaint  for  violations  there- 
of. Section  6  requires  the  payment  of  a  fee 
of  $5  upon  making  application  for  a  certifi- 
cate. Section  7  makes  every  person  solicit- 
ing without  the  certificate  liable  to  the  own- 
er for  the  goods  and  produce  for  which  he 
has  contracted  for  his  principal.  Section 
8  provides  for  bringing  a  suit  in  any  county 
in  the  state  where  the  aggrieved  person  may 
be,  and  constitutes  the  secretary  of  state 
the  lawful  agent  of  nonresidents  for  service 
of  process.  The  learned  circuit  judge  held 
the  act  unconstitutional  and  void,  for  the 
following  reasons:  "(1)  That  the  title  of 
the  act  does  not  express  its  object.  (2) 
That  the  act  makes  the  solicitor  liable  for 
the  default  of  the  principal.  (3)  That  the 
act  is  indefinite,  uncertain,  and  vague,  and 
the  meaning  of  it  cannot  be  interpreted. 
(4)  Class  legislation.  (5)  Its  provisions 
are  inconsistent.  (6)  That  it  is  repugnant 
to  the  interstate  commerce  law.  (7)  That 
50  L.  R.  A. 


the  penalty  is  so' onerous  and  burdensome  . 
that  it  is  m  restraint  of  trade  and  unjust." 

Mr,  Oeorge  M.  Valentiae  in  propria 
persona, 

Measra.  Haatmpnd  St  Haaunond,  for 
respondent : 

This  act  is  in  restraint  of  trade  and  un- 
just. The  business  of  soliciting  fruit  and 
farm  produce  has  gradually  grown  up  and 
developed  in  this  and  other  states  until  it 
has  become  recognized  as  one  of  the  perma- 
nent employments  of  the  wage  earner. 

Except  as  a  police  regulation,  no  law  can 
rightfully  be  enacted  abridging  the  right  of 
individuals  to  pursue  an  honorable  and  nec- 
essary calling. 

U.  S.  Const.  Amend,  art.  14,  8  1 ;  Buiohera* 
Union  8,  H.  d  L,  8.  L,  Co,  v.  Crescent  City  L, 
8,  L.  d  8,  H,  Co,  111  U.  S.  758,  28  L.  ed.  591, 
4  Sup.  Ct.  Rep.  662. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Acts  of  this  character,  when  valid,  must 
find  a  reason  for  their  existence  in  the  police 
power  of  the  state.  The  act  is  not  aimed  at 
brokers,  in  the  ordinary  meaning  of  tiiat 
word.  It  is  not  aimed  at  commission  mer- 
chants generally.  It  is  aimed  solely  at  com- 
mission merchants  who  engage  in  the  busi- 
ness of  selling  farm  produce  for  producers 
upon  commission.  It  provides  that  such  a 
merdiant  shall  pay  a  fee  and  execute  a  bond, 
as  conditions  precedent  to  doing  business. 
The  condition  of  the  bond  is  the  honest  and 
faithful  performance  of  his  contracts.  The 
business  of  buying  and  selling  on  commission 
has  existed  ever  since  commerce  began.  There 
are  and  always  have  been  dishonest  men  en- 
gaged in  it,  as  there  are  and  always  bare 
be^  in  every  other  branch  of  business.  There 
are  and  always  have  been  dishonest  sellers, 
who  will  pack  their  produce  in  such  a  man- 
ner as  to  deceive.  It  would  be  as  reasonable 
to  require  the  latter  to  give  bond  to  properly 
pack  their  produce.  In  every  such  case  the 
common  law  provides  an  ample  remedy  for 
redress  to  the  injured  party  for  breach  of 
contract.  There  is  no  more  reason  why  a 
commission  merchant  should  pay  a  license 
fee,  and  execute  a  bond  to  pay  his  debts  and 
to  do  his  business  honestly,  than  there  is 
that  any  other  merchant  should  pay  a  like 
fee,  and  file  a  like  bond  to  properly  do  his 
business  and  pay  his  debts.  The  business  re- 
quires no  r^ulation,  any  more  than  any 
other  mercantile  pursuit.  There  is  nothing 
in  it  hostile  to  the  comfort,  health,  morals/ 
or  even  convenience,  of  a  community.  It  is 
carried  on  by  private  persons  in  private 
buildings,  and  in  a  manner  no  different  from 
that  in  which  the  merchant  selling  hardware 
or  groceries  or  dry  goods  carries  on  his  busi- 
ness. The  law  can  find  no  support  in  the 
police  power  inherent  in  the  state.  It  is 
not  like  the  liquor  traffic,  which,  under  the 
decisions  of  every  court,  is  subject  to  the 
police  power  because  of  the  injury  it  does  to 
the  health,  morals,  and  peace  of  the  commu- 
nity, and  may  be  prohibited  altogether. 
Neither  is  there  anything  in  it  requiring  reg- 
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ii]»tion«  as  do  hack  driverd,  peddlers,  keepers 
of  pawnshops,  and  the  like.  The  legislature 
of  this  state  is  not  empowered  by  the  Con- 
stitution to  regulate  contracts  between  its 
eitijEens  who  are  engaged  in  legitimate  com- 
mercial business,  or  to  require  any  class  of 
persons  to  pay  a  fee  for  the  right  to  carry 
on  business,  or  to  give  a  bond  to  perform 
their  contracts  which  other  parties  may 
ehooae  to  make  with  them.  The  Constitu- 
tion guarantees  to  citizens  the  right  to  en- 
psge  in  lawful  business,  unhampered  by  leg- 
islative restrictions,  where  no  restrictions 
are  required  for  the  protection  of  the  public. 

We  are  compelled  to  hold  this  law  void, 
because  (1)  it  is  class  legislation,  and  (2) 
it  is  an  unjustifiable  int^ference  with  the 
right  of  citizens  to  carry  on  legitimate  busi- 
ness. It  is  unnecessary  to  discuss  the  other 
questions  raised. 

The  writ  is  denied. 

The  other  Justices  'concur. 


Fred  WRIGHT,  Plff.  in  Err,, 

V. 

BIO  RAPIDS  DOOR  &  BLIND  MANUFAC- 
TURING COMPANY. 


( 


Mich. 


.) 


1.  One  is  not  liable  for  tlie  nesrliffent 
piling  of  lumber  by  another  who  has  con- 
tracted to  take  the  lumber  from  a  car,  pile 
and  dry  it,  use  a  portion  of  it  in  making  arti- 
cles to  be  paid  for  by  the  piece,  and  turn  the 
rest  oTer  to  the  former  for  use  on  portions  of 
the  premises  remaining  in  bis  control,  the 
owner  haying  no  control  or  snperylslon  as  to 
the  piling. 

2.  Mere  cvmnersUlp  of  real  property 
does  not  render  one  liable  for  injuries  result- 
ing from  the  acts  of  an  independent  contract- 
or thereon. 

(May  15,  1900.) 

ERROR  to  the  Circuit  Court  for  Mecosta 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  appear  in  the  opinion. 

Mr,  Frank  Dumon*  with  Mr.  Charles 
A«  Withey,  for  plaintiff  in  error. 

Mr,  A.  B.  CoKKer,  with  Mr.  M.  Brown, 
for  defendant  in  error : 

Joseph  Falardeau  was  an  independent  con- 
tractor, and  the  defendant  cannot  be  held  li- 
able in  this  action  for  any  negligence  which 
may  be  due  to  Falardeau's  piling  the  lumber 
in  question,  if  there  was  any  such  negligence. 

NoTB. — A»  to  liability  of  owner  for  Injury  to 
person  on  premises  In  charge  of  independent 
contractor,  see  Richmond  &  M.  R.  Co.  v.  Moore 
(Va)  87  L.  B.  A.  258 ;  Thompson  v.  Lowell,  L. 
ft  H.  Street  R.  Co.  (Mass.)  40  L.  R.  A.  845 ; 
sad  Smith  ▼.  Benick  (Md.)  42  L.  R.  A.  277. 

As  to  exception  to  the  rule  that  an  employer 
Is  not  liable  for  acts  of  Independent  contractor, 
see  Hawver  v.  Whalen  (Ohio)  14  L.  R.  A.  828. 
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De  Forrest  v.  Wright,  2  Mioh.  368 ;  Riedcl 
y.  Moron,  F.  Co.  103  Mich.  262,  61  N.  W.  500 ; 
Billiard  v.  Riohardaon,  3  Gray,  340,  63  Am. 
Dec.  743;  Linton  v.  Smith,  8  Gray,  147; 
Pingree  v.  Leyland,  135  Mass.  308;  Abra- 
hams v.  California  Powder  Words,  5  N.  M. 
470,  8  L.  R.  A.  378,  23  Pac.  785;  Bt.  Louis, 
I.  M.  d  8.  R.  Co.  y.  Yonley,  53  Ark.  503,  0  L. 
R.  A.  604,  13  S.  W.  333,  14  S.  W.  800;  Burke 
V.  Norwich  d  W.  R,  Co.  34  Conn.  474 ;  Myers 
V.  Bolborn,  58  N.  J.  L.  193,  30  L.  R.  A.  346, 
33  Atl.  389 ;  Powell  v.  Virginia  Constr.  Co. 
88  Tenn.  692,  13  S.  W.  604. 

It  was  the  duty  of  the  plaintiff  to  know 
about  the  dangerous  condition  of  this  lum- 
ber, and  when  he  attempted  to  go  upon  the 
car  he  took  upon  himsdf  all  the  natural  and 
necessary  chances  of  injury  from  any  cause. 

Ramsay  v.  C.  K.  Eddy  d  Sons  (Mich.)  6 
Det.  L.  N.  1006,  82  N.  W.  127 ;  Chicago,  B. 
d  Q.  R.  Co.  V.  MoGinnis,  49  Neb.  649,  68  N. 
W.  1057;  Bengston  v.  Chicago,  St.  P.  M.  d 
O.  R.  Co.  47  Minn.  486,  50  N.  W.  531. 

It  was  the  duty  of  the  plaintiff  to  use  or- 
dinary care  to  avoid  the  injury. 

PeoHa  d  P.  Union  R.  Co.  v.  Herman,  39 
111.  App.  287 ;  Shearm.  &  Redf .  Neg.  5th  ed. 
§  87;  Pennington  v.  Detroit,  G.  H.  d  M.  R. 
Co.  90  Mich.  509,  51  N.  W.  634. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  brakeman  of  many  years' 
experience,  was  injured  by  being  thrown 
from  a  freight  car,  and  striking  a  pile  of 
lumber  which  stood  near  the  siding,  on  prem- 
ises occupied,  if  not  owned  by  Uie  defend- 
ant, for  the  purpose.  The  defendant  owned 
a  manufacturing  plant,  and  had  been  for 
many  years,  and  was  at  the  time,  engaged  in 
manufacturing  doors,  sash,  blinds,  and  mold- 
ing. It  had  entered  into  a  contract  with  one 
Falardeau,  by  which  he  was  to  take  the  lum- 
ber from  the  cars,  pile  it,  put  it  in  the  kiln 
and  dry  it,  take  it  thence  to  the  mill  and 
manufacture  it  into  doors,  and  load  them 
upon  cars,  at  an  agreed  price  per  door.  To 
do  this,  he  hired  and  paid  the  help,  but  used 
the  premises  of  the  defendant.  The  doors 
were  manufactured  upon  the  first  floor  of 
defendant's  factory,  which  appears  to  have 
been  under  Falardeau's  control.  The  other 
floors  were  operated  by  the  defendant,  whose 
foreman  had  charge  of  them.  The  lumber 
used  upon  those  floors  was  taken  from  the 
piles  made  by  Falardeau's  men.  The  eircuit 
judge  directed  a  verdict  for  the  defendant 
upon  the  ground  that  the  lumber  was  piled 
by  an  independent  contractor,  for  whose  mis- 
conduct the  defendant  was  not  responsible. 
Tlie  plaintiff  alleges  that  this  is  the  only  er- 
ror relied  upon.  Counsel  for  the  defendant 
contends  that  the  ruling  of  the  court  was 
correct,  upon  the  ground  stated,  and  for  the 
further  reason  that  the  proofs  conclusively 
show  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence;  citing  Ramsay  v.  C.  K. 
Eddy  d  Sons  (Mich.)  6  Det.  L.  N.  1006,  82 
N.  W.  127,  and  other  cases.  The  plaintiff 
claims  that  the  proofs  show  that  Farlardeau 
was  not  an  independent  contractor,  and  that, 
whether  he  was  or  not,  the  defendant  is  Ha- 
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ble,  because  it  retained  the  control,  or  right 
to  control,  of  the  entire  premises.  An  ex- 
amination of  the  record  shows  that  the  de- 
fendant had  control  of,  and  itself  carried  on 
business  at,  the  premises  in  controversy.  Its 
factory  was  in  charge  of  its  foreman.  It  em- 
ployed men  to  do  work.  It  employed  Falar- 
deau  to  make  doors  "by  the  piece''  in  its  fac- 
tory; furnishing  him  a  portion  of  the  fac- 
tory, and  machinery,  for  the  use  of  himself 
and  his  men.  It  purchased  and  owned  all 
lumber  that  was  brought  upon  the  premises, 
and  it  contracted  with  Falardeau  to  put  cer- 
tain work  upon  it,  viz,,  unloading,  piling, 
transporting  to  the  kiln,  and  drying  it.  He 
used  what  he  needed  for  making  doors,  and 
the  rest  was  used  by  the  defendant  for  other 
purposes.  The  uncontradicted  testimony 
shows  that  the  lumber  passed  into  his  pos- 
session and  control  when  the  car  arrived,  and 
it  was  under  his  control  until  it  was  wanted 
for  use.  There  is  nothing  to  indicate  that 
the  defendant  exercised,  or  had  under  his 
contract,  the  right  to  dictate  how  near  the 
track  it  should  be  piled.  The  piling  of  the 
lumber  was  not  under  its  control  or  super- 
vision, so  far  as  appears  from  the  record. 
This  being  so,  the  defendant  was  no  more 
chargeable  for  the  negligence  of  Falardeau's 
men  in  piling  the  lumber  than  an  owner  of 
goods  is  for  the  negligence  of  a  drayman  in 
transporting  them.  It  has  been  held  in  such 
cases  that  the  relation  of  master  and  servant, 
as  ordinarily  understood,  does  not  apply.  De 
Forrest  v.  Wright,  2  Mich.  371;  Riedel  v. 
Moran,  F.  Co.  103  Mich.  262,  61  N.  W.  509. 
Had  one  of  Falardeau's  men  injured  a  pass- 
er-by through  carelessness,  while  engaged  in 
unloading  or  piling  the  lumber,  or  in  trans- 
porting or  loading  doors  upon  the  car,  the 
defendant  would  not  be  liable.  As  a  rule, 
the  law  requires  the  negligent  person  to  rec- 
ompense one  who  is  injured  as  the  result  of 
his  negligence,  and  masters  are  held  liable 
for  injuries  resulting  from  acts  of  servants 
while  performing  acts  for  the  masters  while 
engaged  in  their  service.  But  one  who  can 
be  said  to  be  an  independent  contractor,  over 
whom  the  other  contracting  party  has  not 
the  right  of  supervision,  direction,  and  con- 
trol in  the  performance  of  his  contract,  is 
himself  liable  for  his  negligence  and  that  of 
his  employees,  and  the  other  contracting 
party  is  not. 

Counsel  for  the  plaintiff  cite  a  number  of 
cases  which  are  said  to  limit  this  rule,  but 
we  think  they  will  be  found  to  rest  upon 
another  principle,  viz,,  that  the  defendants 
owed  duties  which  they  could  not  avoid  by 
contracting  that  another  should  perform  the 
act  in  which  the  negligence  occurred.  Many 
of  these  are  cases  where  cities  contracted  for 
public  improvements  in  the  public  highways, 
it  being  their  duty  to  keep  the  streets  in  a 
reasonably  safe  condition.  Thus,  in  Detroit 
V.  Corey,  9  Mich.  166,  80  Am.  Dec.  78,  it  was 
held  as  to  sewers:  "The  city  takes  this 
power  with  the  understanding  that  it  shall 
be  so  executed  as  not  unnecessarily  to  inter- 
fere with  the  rights  of  the  public,  and  that 
all  needful  and  proper  measures  shall  be 
taken,  in  the  execution  of  it,  to  guard  against 
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accident  to  persons  lawfully  using  the  high- 
ways at  the  time.  The  city  is  bound  for  the 
performance  of  these  obligations,  and  cannot 
rid  itself  of  their  performance  by  executing 
the  power  through  an  agent."  Even  this 
doctrine  does  not  meet  the  approval  of  Mr. 
Justice  Campbell.  9  Mich.  188,  80  Am.  Dec. 
82.  Again,  in  Dartnstaetter  v.  Mojfnahan, 
27  Mich.  187,  it  was  held  that  one  who  was 
acting  under  authority  from  the  municipal 
authorities  to  encumber  a  street  for  the  pur- 
pose of  filling  his  ice  house  could  not  shield 
himself  from  liability  for  injuries  caused  by 
unlawfully  obstructing  the  street  with  frag- 
ments of  ice,  under  an  objection  that  bis 
employee  was  a  contractor,  and  alone  liable. 
The  Corey  Case  was  said  to  rule  that  case, 
and  tiie  liability  was  distinctly  put  upon  the 
ground  that  under  the  facts  the  relation  of 
principal  and  agent  existed.  In  McWiUiavM 
V.  Detroit  Central  Mills  Co.  31  Mich.  274, 
the  defendant  had  a  franchise  under  which 
it  operated  a  railway  upon  a  public  street. 
The  court  held  that  he  was  charged,  under 
his  franchise,  with  seeing  that  the  public 
was  protected  against,  and  that  he  was  liable 
for,  negligence  in  operating  the  road,  though 
done,  under  a  contract,  by  another  person. 
The  court  said:  "Under  these  circumstan- 
ces,  all  persons  using  the  track  for  such  pur- 
poses used  it  as  the  agents  of  defendant^  and 
defendant  was  liable  for  their  conduct.  The 
relation  of  principal  and  agent  or  master  and 
servant  may  exist  between  a  corporation  and 
an  employer  as  well  as  between  individuals; 
and  the  use  of  a  special  franchise,  under  the 
direction  and  for  the  purposes  of  its  owner, 
can  never  be  maintained,  except  as  his  act. 
This  we  have  held  repeatedly  in  regard  to 
railroad  tracks.  It  was  so  held  in  Qwrdner 
V.  Smith,  7  Mich.  410,  74  Am.  Dec.  722,  and 
in  Bay  City  d  E,  8.  R,  Co,  v.  Austin,  21 
Mich.  390;  and  the  same  principle  was  rec- 
ognized in  Continental  Improv,  Co,  v.  Ives, 
30  Mich.  448,  and.  Grand  Rapids  d  I.  R,  Co. 
V.  Southwioh,  30  Mich.  444."  In  SouthweU 
V.  Detroit,  74  Mich.  438,  42  N.  W.  118,  the 
city  was  held  liable  for  negligence  of  a  pav- 
ing company,  upon  the  theory  that  it  could 
not  avoid  its  responsibility  to  protect  the 
public.  Another  case  substantially  on  all 
fours  with  the  Southioell  Case  is  Monje  v. 
Qra/nd  Rapids  (Mich.)  81  N.  W.  574,  where 
several  authorities  not  cited  will  be  found. 
These  cases  turn  upon  a  radically  different 
rule,  and  do  not  support  the  proposition  that 
one  having  a  service  to  be  done  cannot  avoid 
liability  for  the  acts  of  an  independent  con- 
tractor to  whom  he  lots  the  work.  The  same 
principle  is  involved  in  Hawver  v.  Whalcn, 
49  Ohio  St.  69,  14  L.  R.  A.  828,  29  N.  £. 
1049.  In  the  copious  notes  to  this  case  will 
be  found  many  cases  to  the  same  effect.  See 
also  Bailey  v.  New  York,  3  Hill,  543,  38  Am. 
Dec.  669,  where  it  was  said :  "If  we  are  not 
mistaken  in  that  conclusion,  and  they  are  to 
be  regarded  as  a  private  company,  like  any 
other  body  of  men  upon  whom  special  fran- 
chises have  been  conferred  for  their  own  pri- 
vate advantage, — such  as  banking  and  rail- 
road corporations, — ^then  the  appointment  of 
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the  agents  by  tlie  state  did  not  make  them 
]m8  the  agents  of  the  defendants.  The  ap- 
Dointment  in  this  way  is  but  one  of  the  con- 
ditioiis  upon  which  the  charter  was  granted, 
and  stands  on  the  footing  of  any  other  con- 
dition to  be  found  in  the  grant  subject  to 
which  it  has  been  accepted.  By  accepting 
the  charter,  the  defendants  thereby  adopted 
the  commissioners  as  their  own  agents  to 
carry  on  the  work.  The  acceptance  was  en- 
tirely voluntary,  for  the  state  oould  not  en- 
force the  grant  upon  the  defendants  against 
their  will.  This  would  be  so  upon  general 
principles  (Angell  &  A.  Corp.  46-50,  and 
cases  there  cited) ;  but  here  the  charter  it- 
self left  it  optional  with  the  common  coun- 
cil of  the  cil7  to  accept  or  not  (Laws  1834, 
p.  451,  S  7).  The  undertaking  of  the  work 
was  made  to  depend  upoti  the  approval  of 
the  plan  of  the  commissioners,  which  neces- 
sarily  involved  the  right  to  adopt  or  reject 
the  work  itself  altogether,  if  they  disliked 
the  system  prescriljed  by  the  legislature. 
The  approval  having  taken  place,  this,  to- 
gether with  the  subsequent  measures  of  the 
common  council  instructing  tihe  commission- 
ers to  proceed  in  the  execution  of  the  work, 
constituted  them  the  agents  of  the  defend- 
ants, as  effectually  so  as  if  the  latter  had 
orginally  appointed  them.  The  act  of  adop- 
tion in  the  one  case  was  as  free  and  volun- 
tary as  the  appointment  in  the  other.'^ 

Counsel  make  the  further  point  that 
"where  the  superior  is  in  possession  of  fixed 
property,  as  resA  estate,  upon  which  some 
service  is  to  be  performed,  he  is  liable  for 
the  negligence  of  independent  contractors; 
for  in  such  cases  the  use  of  the  property  is 
confined  by  law  to  himself,  and  he  should 
take  care  that  such  use  and  management 
work  no  injury  to  otiiers,  and,  of  conse- 
quence, that  he  brings  no  persons  there  who 
do  any  mischief  to  others."  This  language 
is  taken  from  a  dictwn  of  Mr.  Justice  Mar- 
tin in  Moore  v.  Sanhome,  2  Mich.  629,  69 
Am.  Dec.  209.  In  this  connection  we  refer 
to  De  Forrest  v.  Wright,  2  Mich.  371,  where 
the  preposition  is  repudiated  in  the  follow- 
ing language:  "A  distinction  was  adverted 
to  at  the  iMir,  in  the  argument  of  this  case, 
as  existing  between  fix^  real  property  and 
personal  chattels;  and  such  a  distinction 
seems  for  awhile  to  have  been  recognized  by 
the  English  judges.  Bush  v.  Bteinman,  1 
Bos.  &  P.  404;  Liiugher  v.  Pointer,  5  Bam. 
k  C.  647;  Quarman  v.  Burnett,  6  Mees.  & 
W.  499.  That  distinction,  however,  has 
ceased  to  exist.  It  is  no  longer  the  doctrine 
of  the  English  courts,  unless  the  act  com- 
plained of  amounts  to  a  continuing  nuisance. 
Barle  v.  Hall,  2  Met.  353 ;  Reedie  v.  London 
d  y.  W.  R.  Co.  and  Hohhit  v.  London  d  N, 
W.  R,  Co.  4  Bxdi.  244,  264,  2  Monthly  Law 
Rep.  N.  8.  626,  634,  April,  1850."  Some 
BiMsachusetts  cases  are  cited  in  support  of 
this  doctrine.  In  Earle  v.  Hall,  2  Met.  353, 
it  waa  held :  ''The  general  owner  of  real  es- 
tate is  not  answerable  for  acts  of  careless- 
ness, n^ligence,  and  mismanagement  com- 
mitted upon  or  near  his  premises,  to  the  in- 
jury of  others,  if  the  conduct  of  the  busi 


account,  nor  at  his  expense,  nor  under  his  or- 
ders or  efficient  control.  Where  A  agreed  to 
convey  land  to  B,  and  B  agreed  to  build  a 
house  thereon  and  pay  for  the  land,  and, 
while  the  agreement  was  in  force,  B  in  pre- 
paring to  build  the  house  on  his  own  sole 
account,  by  workmen  employed  by  himself 
alone,  undermined  the  wall  of  the  adjoining 
house  of  C,  whereby  it  was  injured,  it  was 
held  that  A  was  not  answerable  for  this  in- 
jury, although  the  title  to  the  said  land  re- 
mained in  him  at  the  time  when  the  injury 
was  committed.''  It  is  not,  therefore,  an 
authority  supporting  the  rule  contended  for. 
The  case  of  Stone  v.  CodmoM,  15  Pick.  297, 
was  where  an  adjoining  proprietor  brought 
an  action  for  an  injury  resulting  from  the 
negligent  making  of  a  drain  upon  defend- 
ant's land,  thereby  letting  water  into  his 
cellar.  This  case  is  not  in  point,  and  more 
closely  resembles  the  first  class  cited.  The 
landowner  always  owes  a  duty  to  so  use  his 
land  as  not  to  injure  an  adjoining  proprie- 
tor, as  by  setting  fires,  draining  land,  etc., 
and  he  cannot  avoid  it  by  hiring  another  to 
set  fires  or  lay  drains.  Robhins  v.  Chicago, 
4  Wall.  067,  18  L.  ed.  427.  HiUiard  v.  Rioh- 
ardson,  3  Gray,  349,  63  Am.  Dec.  743,  is 
another  case  cited.  There  a  carpenter,  who 
had  contracted  to  build  a  house  upon  defend- 
ant's land,  obstructed  the  highway,  causing 
an  injury.  The  landowner  was  held  not  li- 
able. The  authorities  were  reviewed  in  that 
case,  and  Bush  v.  Steinman,  1  Bos.  &  P.  404, 
cited  by  counsel  in  this  case,  was  repudiated. 
The  trial  court  had  instructed  the  jury  that 
"the  act  of  laying  and  leaving  the  boards 
in  the  highway  by  Shaw  must,  for  the  pur- 
poses of  tiiis  action,  be  deemed  the  act  of  the 
defendant,"  and  that^  "as  the  boards,  at  which 
it  was  alleged  that  the  horse  took  fright, 
were  procured  by  Shaw,  to  be  used,  in  whole 
or  in  part,  in  performance  and  execution  of 
the  writtcoi  contract  between  him  and  the 
defendant,  and  were  materials  necessary 
therefor,  the  defendant  was  responsible  for 
the  acts  of  Shaw  in  placing  the  boards  in 
the  highway  and  suffering  them  to  remain 
there,  and  that  his  liability  in  relation  there- 
to was  in  all  respects  the  same  as  the  liabil- 
ity of  Shaw."  The  appellate  court  said: 
"We  have  thus,  at  the  risk  of  tediousness, 
examined  the  case  at  bar  as  one  of  authority 
and  precedent.  The  clear  weight  and  pre- 
ponderance of  the  authorities  at  conmion  law 
is  against  the  rule  given  to  the  jury.  The 
rule  of  the  civil  law  seems  to  have  limited 
the  liability  to  him  who  stood  in  the  rela- 
tion of  paterfamilias  to  the  person  doing 
the  injury.  Inst.  lib.  4,  title  6,  §§  1,  2;  1 
Domat,  Civil  Law,  pt.  1,  lib.  2,  title  8,  §  1 ; 
Dig.  lib.  9,  title  2,  §  1.  Viewing  this  as  a 
question,  not  of  authority,  but  to  be  deter- 
mined by  the  application  to  these  facts  of 
settled  principles  of  law,  upon  what  principle 
can  the  defendant  be  held  responsible  for  this 
injury?  He  did  not  himself  do  the  act 
which  caused  the  injury  to  the  plaintiff.  It 
was  not  done  by  one  acting  by  his  command 
or  request.  It  was  not  done  by  one  whom 
he  had  the  right  to  command,  over  whose 


ness  which  causes  the  injury  is  not  on  his    conduct  he  had  the  efficient  control,  whose 
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operations  he  might  direct,  whose  negligence 
he  might  restrain.  It  was  not  an  act  done 
for  the  benefit  of  the  defendant,  and  from 
the  doing  of  which  an  implied  obligation  for 
compensation  would  arise.  It  was  not  an 
act  done  in  the  occupation  of  land  by  the 
defendant,  or  upon  land  to  which,  upon  the 
facts,  he  had  any  title.  To  say  that  a  man 
shall  be  liable  for  injuries  resulting  from 
acts  done  near  to  his  land  is  to  establish  a 
rule  as  uncertain  and  indefinite  as  it  is- man- 
ifestly unjust.  It  is  to  make  him  liable  for 
that  which  he  cannot  forbid,  prevent,  or  re- 
move. The  case  cannot  stand  on  the  rela- 
tion of  master  and  servant.  It  cannot  stand 
upon  the  ground  of  nuisance  erected  by  the 
owner  of  land,  or  by  his  license,  to  the  in- 
jury of  another.  It  cannot  stand  upon  the 
ground  of  an  act  done  in  the  execution  of 
a  work  under  the  public  authority,  as  the 
construction  of  a  railroad  or  canal,  and  from 
the  responsibility  for  the  careful  and  just 
execution  of  which  public  policy  will  not  per- 
mit the  corporation  to  escape  by  delegating 


their  power  to  others.  It  can  only  stand 
where  Bush  v.  Steinman,  when  carefully  ex- 
amined, stands, — ^upon  the  general  proposi- 
tion that  a  person  shall  be  answerable  for 
any  injury  which  arises  in  carrying  into  ex- 
ecution that  which  he  has  employed  an- 
other to  do, — to  adopt  which  would  be  to 
ignore  all  limitations  of  legal  responsibil- 
ity." See  also  Moore  v.  Sanbome,  2  Mich. 
620,  59  Am.  Dec.  209.  The  important  con- 
sideration in  such  cases  is  whether  the  act 
is  one  directed  by  the  superior.  If  it  is  done 
by  one  whose  work  is  supervised  or  con- 
trolled by  the  superior,  there  may  be  a  lia- 
bility; but  where  the  person  whose  negli- 
gence has  caused  the  injury  has  contracted 
only  for  results,  and  is  independent  and  free 
from  direction  or  restraint  in  the  perform- 
ance of  his  obligation,  the  superior  is  not  li- 
able, in  a  case  like  the  present. 

The  court  io<i8  not  in  error,  and  the  judg- 
ment is  affirmed. 

The  other  Justices  concur. 
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Gideon  P.  HOPKINS,  Impleaded,  etc.,  Appt., 

Mattie   ADEY,   Formerly   Adams,  by  Next 

Friend. 


( 


Md. 


) 


A  note  ari-veu  by  one  partner  and  a  eo- 
maker  to  another  partner  for  a  loan  of 
the  latter*8  personal  funds  is  not  unenforce- 
able merely  because  the  money  may  have 
been  used  in  paying  partnership  obligations, 
especially  when  there  were  sufficient  partner- 
ship assets  for  that  purpose. 

(November  16.  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Colton  and  Benja- 
min RosenlLein&,  for  appellant: 

As  between  immediate  parties  to  a  prom- 
issory note,  any  want,  failure,  or  other  de- 
fect of  considei'ation  may  always  be  shown. 

Sumwalt  V.  Ridgely^  20  Md.  108;  Brad- 
ford V.  Harris,  11  Md.  163,  26  Atl.  186. 

No  rule  or  policy  of  law  is  violated  by 
allowing  proof  to  be  made  of  the  purpose 
for  which  negotiable  paper  was  given,  or 
that  the  purpose  does  not  require  that  pay- 
ment should  be  enforced. 

Maltz  V.  Fletcher,  52  Mich.  484,  18  N.  W. 
228 ;  Carter  v.  Hamilton,  Selden's  Notes,  251, 
11  Barb.  147. 

Note. — On  the  question  of  the  right  of  ac- 
tion  on  a  note  given  by  a  firm  to  one  member 
thereof  for  money  loaned,  see  Cari>enter  v. 
Qreenop  (Mich.)  4  L.  B.  A.  241. 
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The  maker  may  rely  upon  either  a  total 
or  partial  failure  or  defect  of  consideration, 
and  the  defendant  may  recoup  even  unliqui- 
dated damages. 

BeaXl  V.  Pearre,  12  Md.  560 ;  Davis  v.  Wa«t, 
12  Or.  426,  8  Pac.  356;  Wyckoff  v.  Runyon, 
33  N.  J.  L.  107. 

If  the  consideration  of  the  note  was  a  sale, 
the  same  defenses  may  be  set  up  to  the  note 
that  could  be  set  up  in  an  action  for  goods 
sold  and  delivered. 

Oroff  V.  Hansel,  33  Md.  161;  Harrington 
y.  Stratum,  22  Pick.  510;  8tacy  v.  Kemp,  97 
Mass.  166;  Herbert  v.  Ford,  20  Me.  546; 
Johnson  v.  Jennings,  10  Gratt.  1,  60  Am. 
Dec  323;  Poe,  PI.  3d  ed.  608;  Rohr  v.  An- 
derson, 51  Md.  205. 

Treating  this  present  action  as  subetan- 
tially  an  action  for  the  recovery  of  an  al- 
leged loan  of  $2,000,  the  appellant  is  entitled 
to  show  that  he  is  under  no  obligation  to 
repay  to  the  plaintiff  the  entire  sum  sued 
for,  because  the  maker  or  borrower  has  made 
virtual  payment  of  nearly  the  entire  amount. 
— ^that  is,  paid  out  and  expended  the  money 
as  expressly  agreed  to  and  directed  by  the 
plaintiff. 

Fall  V.  Johnson,  8  S.  D.  163,  66  N.  W.  909. 

If  the  plaintiff  at  the  time  of  taking  the 
note  sued  on,  and  handing  the  $2,000  to  the 
maker,  had  directed  him  to  expend  a  certain 
portion  for  her  personal  benefit,  to  donate 
it  to  some  charity,  to  invest  it  for  her,  or 
to  dispose  of  it  in  any  other  like  manner, 
she  surely  could  not  recover  baek  what  was 
thus  expended  as  directed  by  her. 

The  plaintiff,  jointly  with  her  former  part- 
ner was  indebted  in  various  sums  which  she 
could  have  been  compelled  to  pa\'  by  suit. 
She  directed  that  a  portion  of  her  money 
should  be  applied  to  the  extinguishment  of 
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these  obligationB.    It  was  so  applied.   Upon 
what  ground  can  she  claim  it  back? 
Mr,  J»  Cookman  Boyd  for  appellee. 


Tf  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  effect  the  contention  on  the  record  be- 
fore U8  is,  that  in  the  court  below  the  case 
presented  two  opposite  theories  only  one  of 
which  was  allowed  to  be  considered  by  the 
jury.     This  is  the  foundation  of  the  alleged 
reversible  errors.    The    suit    was    upon   a 
promissory  note.     The  note  bears  date  Sep- 
tember 9,  1896,  and  reads:     "Twelve  months 
after  date  I  promise  to  pay  to  the  order  of 
Mattie  Adams  two  thousand  dollars  at  6  per 
cent  interest,  value  received/'  and  is  signed 
by  L.  R.  Wrights     On  its  back  the  name  of 
the  appellant^  Gideon  P.  Hopkins,  is  written. 
Hopkins  was  sued  as  comaker.     The  de- 
fense set  up  by  him  is  twofold:     First,  that 
he  was  in  fact  an  indorser,  and  was  under- 
stood by  the  payee,  the  maker,  and  himself 
to  be  such ;  that  the  note  was  not  presented 
for  payment  at  maturity,  and  was  not  pro- 
tested, whereby  he  was  released  from  liabil- 
ity ;  secondly,  that  the  payee  and  the  maker, 
Wright,  were  copartners   in  business  when 
the  note  was  made,  and  that  the  money  was 
borrowed  from  one  partner  by  the  other  for 
the  specific  purpose  of  being  used  in  paying 
off  the  debts  of  the  firm,  and  that  it  was  m) 
used  to  the  extent  of  some  $1,800;  and  that, 
inasmuch  as  the  money  was  applied  in  ex- 
tinguishment of  obligations  for  toe  payment 
of  which  the  payee  was  no  less  liable  than 
the  maker,  Wright^  the  former  cannot  re- 
cover from  the  latter,  or,  what  is  the  same 
thing,  from  the  other  maker,  Hopkins,  the 
amount  so  paid ;  because,  to  the  extent  that 
the  proceeds  of  the  note  were  applied  towards 
paying  the  firm's  liabilities  they  were  ap- 
plied in  extinguishing  the  payee's  own  debts, 
and  there  was  consequently  no  consideration 
to  support  the  promise  of  either  of  the  mak- 
ers.    In  answer  to  this  contention  it  was  in- 
sisted by  the  appellee  that  the  copartnership 
between  herself  and  Wrighthad  been  dissolved 
before  the  date  of  the  note  and  before  the 
borrowing  of  the  money,  and  that  the  money 
had  not  been  borrowed  for  the  purpose  of 
paying  off  debts  of  the  firm. 

The  first  ground  of  defense — the  relation 
of  Hopkins  to  the  note;  whether  that  of  co- 
maker or  indorser — ^went  fairly  to. the  jury 
under  the  instructions  granted,  and  upon 
this  appeal  we  have  nothing  to  do  with  that 
aspect  of  the  case.  The  second  ground  of 
defense  ^ve  rise  to  the  two  opposite  theo- 
ries which  have  been  indicated.  By  ex- 
eluding  profi'ered  evidence,  by  striking  out 
some  which  had  been  admitted  subject  to 
exception,  and  by  rejecting  several  prayers 
which  the  defendants  presented  for  instruc- 
tions to  the  jury,  the  theory  upon  which  the 
appellants  relied  was  completely  eliminated. 
If  the  theory  of  the  appellants  contained  a 
correct  and  an  applicable  lei^al  principle,  and 
if  there  was  evidence  which  tended  to  sup- 
port that  theory,  the  refusal  to  let  the  jury 
pass  upon  the  facts,  under  appropriate  in- 
stnictions  upon  the  law,  was  error.  So  in 
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I  the  end  the  nine  bills  of  exception  embody 
the  single  inquiry  as  to  whether  the  theory 
upon  which  the  appellants  insist  is  tenable. 
To  answer  that  inquiry  intelligently  a  brief 
1  outline  of  the  case  must  now  be  given. 
I  There  is  a  distinct  conflict  betjveen  the 
'chief  witnesses  upon  two  points  which  will 
I  be  adverted  to  in  a  moment.  What  is  be- 
<yond  dispute  is  this:  The  appellee  and 
Wright^  who  was  her  brother-in-law,  were 
engaged  in  business  as  copartners  while  the 
appellee  was  a  single  woman.  They  ulti- 
mately dissolved  the  partnership,  and 
Wright  bought  out  the  interest  of  Miss 
Adams  for  $2,500,  payable  in  ten  equal  in- 
stalments of  $250  each.  The  appellee  loaned 
to  Weight  on  the  faith  of  the  note  sued  ou 
the  sum  of  $2,000,  but  whether  this  was  done 
before  or  after  the  dissolution  is  one  of  the 
disputed  points,  and  the  other  is  as  to  wheth- 
er the  appellee  knew  that  the  money  bor- 
rowed from  her  was  to  be  applied  to  the  pay- 
ment oi  debts  for  which  she  as  a  member  of 
the  firm  was  equally  bound  with  Wright.  It 
is  immaterial  which  version  of  these  contested 
points  is  the  correct  one,  as  will  appear  later 
on.  A  written  agreement  of  dissolution  was 
put  in  evidence.  It  bears  date  September  1, 
1896,  but  was  not  signed  until  October  10. 
Wright  testified  that  the  latter  date  was  the 
actual  date  of  the  dissolution,  though  be- 
cause the  matter  had  been  previously  dis- 
cussed the  paper  was  dated  back  to  Septem- 
ber 1. 

It  is  obvious  if  this  account  be  true  the 
partnership  was  in  existence  when  the  $2,000 
were  borrowed  on  September  9,  and  it  is  equal- 
ly obvious,  if  the  dissolution  took  place  on 
September  1,  thoug|h  the  formal  agreement 
was  not  signed  until  October  10,  there  was 
no  partnership  existing  as  between  the  par- 
ties when  the  note  of  September  9  was  de- 
livered. Wright  testified  that  he  told  the 
appellee  the  $2,000  were  to  be  applied  to  the 
payment  of  the  firm's  debts,  and  he  adduced 
evidence  tending  to  show  that  the  fund  had 
been  so  applied,  while  the  appellee  testified 
that  he  told  her  he  needed  the  money  in  his 
business. 

Of  course,  if  the  loan  was  made  after  the 
dissolution,  and  after  Wright  had  purchased 
the  interest  of  Miss  Adams,  the  defense 
founded  on  the  view  that  the  loan  was  a 
transaction  between  partners  in  respect  to 
partnership  business  must  fail  on  the  facts. 
But  upon  the  hypothesis  that  the  firm  had 
not  been  dissolved  until  October  10,  and 
therefore  not  until  after  the  money  had  been 
loaned  by  the  appellee  on  the  note  in  suit, 
and  upon  the  further  hypothesis  that  the 
appellee  knew  the  money  was  to  be  applied, 
and  that  it  was  applied  to  the  payment  of 
debts  for  which  she,  as  a  member  of  the  firm, 
was  equally  liable  with  Wright,  what  legal 
standing,  ask  the  appellants,  would  the  ap- 
pellee have  to  recover  the  money  from 
Wright  or  from  Hopkins,  who  received  no 
}>art  of  it  and  was  in  no  way  benefited  by 
the  loan? 

The  argument  is  that  as  both  Miss  Adams 
and  Mr.  Wright  were  in  the  capacity  of  co- 
partners bound  to  pay  the  debts  due  by  the 
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firm  her  loan  of  her  own  money,  which  was 
not  partnership  assets,  to  him  for  the  pur- 
pose of  being  used  in  paying  those  debts,  cre- 
ated no  liability  <m  his  part  to  her,  because 
the  money  was  applied  in  satisfaction  of  the 
obligatiops  for  which  both  were  responsible. 
But  this  is  obviously  fallacious.  In  the  first 
place  it  overlooks  the  principle  that  partner- 
ship property  is  primarily  liable  for  part- 
nership debts,  whilst  the  separate  property 
of  a  partner  is  not  liable  for  the  firm's  debts 
until  his  individual. creditors  are  paid  and 
the  firm's  assets  are  exhausted;  and  it  ig- 
nores the  fact  that  there  was,  when  the  note 
was  given,  largely  more  partnership  assets, 
according  to  Wright's  own  testimony,  than 
were  ne^ed  to  pay  all  partnership  liabili- 
ties. And,  in  the  second  place,  it  disregards 
the  equally  well-settled  principle  that  one 
partner  may  make  a  valid  contract  with  an- 
other which  can  be  enforced  in  a  court  of 
law. 

Miss  Adams  was  under  no  duty,  moral  or 
legal,  to  use  her  separate  property  in  paying 
the  debts  of  the  firm  so  long  as  the  firm's 
assets  were  sufficient  to  pay  them.  Not  a 
dollar  of  her  money  could  have  been  touched 
by  a  firm  creditor  until  the  firm's  assets  had 
been  first  exhausted,  and  until  all  her  indi- 
vidual creditors  had  been  paid,  if  she  had 
any;  and  hence  her  loan  of  it  to  Wright, 
even  if  loaned  to  pay  the  debts  of  the  firm, 
was  not  an  application  of  it  to  a  use  to  which 
it  could   have   been   subjected  by  any  legal 

Srocess,  so  long  as  the  firm's  assets  were  suf- 
cient  to  pay  those  debts.  The  amount 
Wright  agreed  to  pay  Miss  Adams  for  her 
interest  in  the  firm's  assets  was  less  than  one 
half  their  value  after  these  very  debts  had 
been  deducted.  She  thus  contributed  out  of 
her  share  of  the  assets  her  proportion  of 
those  debts,  and  if  she  cannot  recover  from 
Wright  or  Hopkins  the  money  which,  she 
loaned,  and  cannot  recover  it  because  Wright 
used  that  money  in  paying  those  debts,  she 
will  be  deprived,  not  only  of  the  benefit  of 
the  contribution  which  she  did  make,  but 
of  her  individual  property — ^her  money — 
which  she  loaned  to  her  partner  and  Hop- 
kins and  not  to  the  firm. 

One  partner  may  loan  money  to  another 
partner,  and  that  money  may  be  used  in  pay- 
ing the  firm's  debts  with  the  knowledge 
and  consent  of  the  lender,  and  yet  the  bor- 
rower will  be  liable  to  pay  it  back.  In  the 
ease  of  Chamberlain  v.  Walker,  10  Allen, 
^9,  these  facts  appeared:  One  Walker  and 
John  Chamberlain  were  copartners  with 
Henry  Chamberlain  and  others.  The  firm 
was  subject  to  certain  liabilities  for  which 
judgments  had  been  recovered  and  execu- 
tions had  been  issued.  Upon  these  execu- 
tions Walker  was  arrested  and  committed  to 
jail.  John  Chamberlain,  one  of  the  members 
of  the  firm,  agreed  to  procure  the  release  of 
Walker  and  pay  the  executions  if  Walker 
would  give  him  a  note  and  mortgage  for  the 
amount  thus  advanced,  and  advanced,  not  to 
pay  Walker's  own  debts,  but  to  pay  the  debts 
of  the  firm  of  which  John  Chamberlain  was 
a  member.    Walker  gave  the  note  and  the 

60  L.  R.  A. 


mortgage   and  John   Chamberlain  paid  the 
debts. 

Upon  the  death  of  John  Chamberlain  thia 
note  and  mortgage  were  assigned  by  his  ex- 
ecutors to  Henry  Chamberlain  another  mem- 
ber of  the  firm.  Upon  a  proceeding  by 
Henry  Chamberlain  to  foreclose  the  mort- 
gage Walker  relied  upon  the  fact  that  the 
note  was  a  partnership  transaction  and 
therefore  the  plaintiff  could  not  maintain 
the  action,  but  must  resort  to  a  court  of 
equity  and  recover  only  what  might  appear 
to  be  due  to  him  as  a  final  balance  of  the 
firm.  Here,  then,  there  was  distinctly  a  loan 
of  money  by  one  member  of  a  firm  to  an- 
other member  of  the  same  firm,  and  the 
money  was  loaned  for  the  express  purpose 
of  being  used  in  paying  the  debts  of  the 
firm,  and  was  in  fact  so  applied.  In  a  brief 
opinion  the  court  said:  *'When  one  mem- 
ber of  a  firm  advances  money  for  the  benefit 
of  another  to  relieve  him  from  his  liability 
for  the  debts  of  the  firm,  and  takes  his  note 
therefor,  it  is  to  be  regarded  as  a  private 
transaction  between  the  two  members,  and 
not  as  a  partnership  transaction.  The  other 
members  are  not  liable  to  pay  the  note,  and 
have  nothing  to  do  with  it.  The  right  of 
the  payee  to  collect  it  does  not  depend  upon 
the  state  of  the  partnership  affairs,  nor  is 
it  necessary  to  investigate  them  in  order  to 
determine  whether  the  note  is  due.  The  as- 
signee has  the  same  rights  as  the  assignor, 
and  the  fact  that  he  is  a  member  of  the  firm 
does  not  affect  his  rights."  Upon  the  facts 
stated  judgment  was  rendered  for  the  plain- 
tiff. In  Lindley  on  Partnership,  5th  ed.  *&65, 
the  doctrine  is  thus  stated :  "If  one  partner 
gave  to  his  copartner  a  bill  or  note  which 
was  in  such  a  form  as  to  bind,  not  the  firm, 
but  the  partner  who  gave  it,  he  might  be  sued 
by  his  copartner  thereon,  whatever  the  state 
of  the  accounts 'between  the  two  might  be, 
and  although  the  bill  or  note  in  question  had 
reference  to  some  partnership  transaction; 
for  by  giving  the  bill  or  note  the  demand  in 
respect  of  which  it  was  given  was  isolated 
from  the  general  partnership  account." 

This  loan  by  the  appellee  was  made  upon 
the  joint  and  several  note  of  the  appellants. 
Even  if  it  had  been  intended  that  the  funds 
were  to  be  applied  to  the  payment  of  the 
firm's  debts  the  execution  and  delivery  of 
the  note  segregated  the  transaction  from  the 
partnership  business  and  made  it  sui  inde- 
pendent undertaking.  Nothing  could  more 
strongly  confirm  tiiis  conclusion  than  the 
fact  that  Miss  Adams  required  security  on 
the  note,  and  declined  to  lend  the  money  un- 
til security  was  furnished.  In  view  of  these 
facts  it  made  no  difference  to  what  use  the 
fxmds  were  devoted.  There  is  nothing  to 
show  that  Miss  Adams  advanced  the  money 
to  the  firm;  on  the  contrary,  every  dreum- 
stance  points  the  other  way.  She  loaned 
the  money  to  Wright  on  the  faith  of  the  note 
with  the  distinct  promise  embodied  in  the 
note  that  it  should  be  paid  back. 

Such  a  contract  is  valid  between  partners, 
and  a  suit  may  be  maintained  on  it  at  law, 
for  no  inquiry  as  to  the  state  of  the  accounts 
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between  the  partneri  is  involved.  There 
wafl  inadequate  consideration  to  support  the 
promise,  and  as  the  jury  have  found  the  facts 
from  which  it  followed  as  a  legal  conclusion 
that  Hopkins  was  a  comaker,  and  not  an  in- 
dorser,  his  liability  is  indisputable.  There 
was  no  error  in  excluding  the  evidence  which 
the  Baltimore  city  court  declined  to  admit; 
there  was  no  error  in  striking  out  that  which 
had  been  admitted  subject  to  exception,  and 
there  was  no  error  in  refusing  to  grant  the 
prayers  which  were  rejectea,  because  the 
theory  which  the  evidence  tended  to  support, 
and  upon  which  prayers  were  constructed, 
was  not  sound  as  applied  to  the  facts  of  this 
ease.  Th^re  is,  consequently,  no  valid  rea- 
son assigned  for  a  reversal  of  the  judgment 
which  was  in  favor  of  the  appellee,  and  it 
is  accordingly  affirmed. 

Judgment  affirmedy  with  costs  above  and 
below. 


Thomas  F.  RYAN,  AppU, 

V. 

Louis  McLANE  et  al, 
(91  Md.  175.) 

1.  A  demurrer  to  a  bill  admits  the 
exeevtlon  of  coutraets  set  oat  in  the  ex- 
hibits, but  does  not  admit  the  correctness  of 
the  construction  placed  upon  them  by  plain- 
tiff. 

S.  A  eoBtract  for  stock  tl&e  value  of 
whielt  ean  be  readlljr  ascertained  will 
not  be  enforced  in  equity  unless  there  are 
particular  reasons  why  the  purchaser  should 
have  the  particular  stock  contracted  for,  but 
he  will  be  left  to  his  action  for  damages. 

S.  ESanlty  will  mot  enforce  a  contract 
for  tbe  sale  of  sbares  of  stock  of  a 


corporation,  in  order  to  place  the  corpora- 
tion in  plaintiff's  control,  where  the  enforce- 
ment would  not  be  equitable,  even  if  it  would 
be  legal,  and  although  the  stock  cannot  be  ob- 
tained elsewhere  and  its  value  is  difficult  to 
ascertain. 

4.  A  contract  to  parcbase  all  the 
shares  of  stock  which  may  be  de- 
posited with  a  committee  before  a  cer-, 
tain  date,  or  forfeit  a  sum  paid  on  account, 
is  not  enforceable  In  a  court  of  equity,  when 
made  with  knowledge  that  the  committee  rep- 
resents a  large  amount  of  stock  deposited 
UDder  a  pooling  agreement  for  voting  pur- 
poses, by  the  terms  of  which  no  sale  or  trans- 
fer should  be  made  without  the  consent  of  the 
holders  of  three  fourths  of  the  stock,  since 
the  contract  constitutes  a  mere  pending  offer 
or  option,  and  is  not  a  completed  contract  for 
the  sale  of  the  stock. 

5.  One  who  claims  the  rlsht  to  enforce 
spedllc  performance  of  a  contract  of 
sale  by  a  committee  representing  a 
pool  of  stock  under  an  agreement  known  to 
him,  by  the  terms  of  which  no  meml>er 
should  sell  or  transfer  his  interest  without 
the  consent  of  the  holders  of  three  fourths  of 
the  stock,  cannot  plead  the  invalidity  of  the 
pooling  agreement  against  the  contention  of 
the  committee  that  the  contract  has  not  been 
ratified  by  three  fourths  of  the  stockholders, 
since  the  two  contracts  are  so  connected  that 
the  later  one  must  be  deemed  to  have  been 
made  subject  to  the  provlalODS  of  the  earlier, 
and  they  must  stand  or  fail  together. 

(AprU  6,  1900.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor 
of  defendants  in  a  suit  brought  to  enforce 
specific  performance  of  a  contract  for  the 
sale  of  corporate  stock.    Affirmed, 
The  facts  are  stated  in  the' opinion. 


Non. — Bpeciflc  performance  of  oontractfor  «ale 
of  stock  in  corporation, 

L  JuriadieiiOH. 

a.  Remedy  at  law. 

b.  Other  property  involved. 

c.  Truit  involved. 

d.  MutiuiUty  of  remedy, 

e.  To  enable  the  purchaser  to  secure  con- 

trol of  corporation, 

f.  To  indemnify  the  vendor  against  lia- 

hility  on  stock. 
II.  Defenses. 

a.  Uncertainty    and    incompleteness    of 

contract. 

b.  Lack  of  consideration, 
c  Lack  of  mutuality. 

d.  Fraud. 

e.  Illegality  of  contract.  , 

f.  Claim  that  partnership  created. 

g.  Laches  or  delay  of  party  seeking, 
k.  Disposal  of  stock  to  other  persons. 
1.  Change  in  value, 

j.  Miscellaneous. 

III.  Parties. 

IV.  Relief. 

T.  Conclueion. 

I.  Jurisdiction, 

a.  Remedy  at  law. 

The  general  rule  In  this  country  Is  that  a  con- 
tract for  the  sale  of  corporate  stock  will  aot  be 
specifically  enforced,  where  the  stock  can  be 
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purchased  on  the  market  and  its  value  can'  be 
readily  ascertained,  unless  there  is  some  spe- 
cial reason  for  the  purchaser's  obtaining  the 
same,  but  where  the  shares  are  limited  and  not 
easily  obtainable,  or  where  their  value  cannot 
be  readily  ascertained,  the  contract  will  be  en 
forced.  The  tendency  seems  to  be  towards  a 
more  liberal  allowance  of  the  remedy.  In  Eng- 
land It  seems  to  be  allowed  almost  as  a  matter 
of  course,  except  in  case  of  government  stocks, 
in  which  case  it  has  generally  been  refused. 

Thus,  Ross  V.  Union  P.  R.  Co.  Woolw.  26,  Fed. 
Cas.  No.  12,080,  states,  obiter,  that  a  contract 
for  the  delivery  of  government  stock  will  not 
be  specifically  enforced. 

And  Cud  v.Rutter.l  P.  Wms.  670, 1  White  &T. 
Lead.  Cas.  in  Eq.  786,  6  English  Ruling  Cases, 
640,  6  VIner.  Abr.  538,  pi.  21,  holds  that  a  con- 
tract to  transfer  South  Sea  stock  will  not  be 
specifically  enforced,  but  the  parties  will  be 
left  to  their  remedy  at  law,  as  there  is  no  dif- 
ference between  such  stock  contracted  for  and 
that  owned  by  another  person,  and  the  remedy 
by  recovering  damages  is  ample. 

And  Cappur  v.  Harris,  Bunbury,  135,  holds 
that  a  court  of  equity  will  not  specifically 'en- 
force a  contract  for  such  stock,  but  will  leave 
the  parties  to  their  remedy  at  law. 

In  Dorlson  v.  Westbrook,  5  VIner,  Abr.  540, 
pi.  22,  a  bill  for  specific  performance  of  a  con- 
tract for  the  purchase  of  York  buildings  stock 
was  refused  on  the  ground  that  courts  would 
not  carry  such  contracts  Into  execution,  but 
would  leave  the  parties  to  their  remedy  at  law. 

But   In   Colt   V.   Nettervill,    2   P.    Wms.   304, 
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Messrs,  Bernard  Carter  and  William 
M.  Marbiiry,  for  appellant: 

If  the  agreement  may  be  made  certain  by 
means  of  reference  furnished  by  the  contract 
it  will  be  enforced. 

Prater  v.  Miller,  10  N.  C.  (3  Hawks)  628; 
Wistoall  V.  McGowan,  Hoffm.  Ch.  126;  Putt- 
man  v.  HaXiey,  24  Iowa,  425. 

The  character  of  the  thing  to  be  sold — 
shares  of  stock  in  the  Seaboard  &  Roanoke 
Railroad  Company — is  certain;  the  price  is 
certain,  the  contract  establishes  a  certain 
means  of  ascertaining  the  number  of  shares. 

The  bill  alleges  that  the  contract  of  Octo- 
ber 6,  1896,  was  not  made  by  any  of  the  par- 
ties thereto  with  any  reference  to,  or  in  con- 
nection with,  the  provisions  of  the  alleged 
agreement  of  October  2,  1896. 

Although  the  piooling  agreement  of  Octo- 
ber 2  had  provid^  that  no  sale  of  their  stock 


should  be  made  without  the  consent  of  three 
fourths  of  the  aggregate  amount  of  stock  rep- 
resented,  yet  it  was  entirely  within  the  power 
of  all  the  parties  to  it,  on  October  6,  1896, 
to  authorize  McLane,  Robinson,  and  Watts 
to  sell  their  stock;  and  this  is  just  what  the 
bill  alleges  they  did. 

The  3,000  shares  which  the  committee  al- 
ready had  in  hand  ready  for  delivery  at  the 
contract  price  of  $125  per  share  would  have 
brought  $375,000.  At  the  then  market  price 
at  $45  per  share  it  was  only  worth  $135,- 
000.  So  that,  if  Mr.  Ryan  should  not  take 
the  stock  and  pay  for  it  at  the  contract 
price,  their  clear  loss  would  have  been  $240,- 
000;  besides  which,  if,  as  seemed  very  prob- 
able, he  should  secure  a  controlling  interest 
without  them  they  would  lose  their  salaries 
and  profits. 

When    it    is    remembered  that  all  Ryan 


a  demurrer  to  a  bill  for  specific  performance  of 
a  contract  to  sell  such  stock  was  overruled  on 
the  ground  that  the  case  might  be  attended  with 
circumstances  making  it  Just  to  requrre  a  trans- 
fer of  the  stock  according  to  agreement,  or  at 
least  to  pay  tbe  difference  between  the  con- 
tract price  and  the  market  price. 

And  In  Doloret  v.  Rothschild,  1  Sim.  &  Stu. 
690,  2  L.  J.  Ch.  125,  a  bill  for  tbe  delivery  of 
certificates  of  Neapolitan  stock  was  allowed  in 
order  that  the  plaintiff  might  be  constituted  the 
proprietor  of  the  stock,  as  a  court  of  law  could 
not  give  the  property,  but  only  a  remedy  in 
damages. 

In  Dietrich  v.  Tyson,  4  Pbila.  352,  the  state- 
ment is  made  that  the  general  rule  is  that  an 
agreement  to  transfer  stock  will  not  be  specifi- 
cally enforced. 

And  in  Treat  v.  Richardson,  47  Conn.  582,  a 
statement  is  made,  argumentum,  that  as  a  gen- 
era* rule  a  contract  for  tbe  transfer  of  stock 
will  not  be  specifically  enforced. 

And  in  Nutbrown  v.  Thornton,  10  Yes.  Jr. 
161,  the  court  said,  vMter,  that  It  was  settled 
that  a  court  of  chancery  would  not  enforce  the 
ppecliac  performance  of  an  agreement  for  the 
transfer  of  stock.  This  dictum  does  not,  how- 
ever, seem  to  have  been  followed.  If  it  is  to  be 
regarded  as  having  been  made  with  reference  to 
other  than  government  stock. 

Kimball  v.  Morton,  5  N.  J.  Bq.  26,  43  Am.  Dec. 
621,  holds  that  a  contract  for  the  sale  of  stocks 
will  not  ordinarily  be  enforced,  as  other  stock 
may  be  purchased,  and  the  remedy  at  law  in 
damages  is  adequate. 

And  in  Dungan  v.  Dohnert,  11  W.  N.  C.  330, 
note,  the  case  turned  on  another  point,  but  tbe 
court  said  that  in  an  ordinary  contract  for  the 
transfer  of  stock,  where  there  is  no  fiduciary 
relation  between  the  parties,  no  peculiar  cir- 
cumstances attending  the  stock,  and  no  trust 
declared  or  arising  by  operation  of  law,  or  other 
fact  on  the  contract  which  would  make  a  ver- 
dict for  damages  adequate  relief,  there  Is  no 
reason  for  specific  performance. 

And  in  Foirs  Appeal,  91  Pa.  434,  36  Am.  Rep. 
671,  the  court  states  that  the  general  rule  is 
that  equity  will  not  enforce  specific  performance 
of  a  contract  relating  to  personal  chattels,  and 
that  the  rule  applies  especially  to  stocks  hav- 
ing a  known  market  value,  as  the  purchaser  may 
go  Into  the  market  and  purchase  the  shares ;  and 
the  further  statement  is  made  by  the  Judge  writ- 
ing the  opinion  that  he  knows  of  no  instance  In 
the  state  when  specific  performance  of  such  a 
contract  has  been  decreed. 

And  in  Cohn  v.  Mitchell,  115  111.  124,  3  N.  E. 
420.  the  court  slates  that  a  contract  relating  to 
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stocks  will  not  be  enforced  unless  there  is  some 
feature  showing  that  relief  at  law  will  not  t% 
adequate,  as  where  the  measure  of  damages  la 
uncertain  or  difficult  to  ascertain,  or  the  like. 

And  4  Ky.  L.  Rep.  846,  as  digested  in  4  Bar- 
ber's (Ky.)  Digest,  p.  1136,  holds  that  a  con- 
tract to  deliver  mining  stock  will  not  be  spedfle* 
ally  enforced,  as  the  damage  may  be  ascertained 
at  law 

And  Pierce  v.  Plumb,  74  III.  326,  holds  that 
an  agreement  to  transfer  railway  stock  will  not 
he  specifically  enforced  where  there  is  no  show- 
ing of  any  peculiar  circumstances  In  regard 
thereto,  that  it  possesses  any  peculiar  value,  or 
that  the  purchasers  want  It  in  specie  or  cannot 
otherwise  be  fully  compensated. 

And  In  Ross  t.  Union  P.  B.  Co.  Woolw.  29, 
Fed.  Cas.  No.  12,080,  the  court,  while  deciding 
the  case  on  another  ground',  expressed  the  opin- 
ion that  a  contract  to  deliver  shares  in  a  rail- 
road company  will  not  be  specifically  enforced, 
where  they  are  the  subject  of  everyday  sale  la 
the  market,  and  no  special  value  attaches  to 
one  share  over  another,  as  the  remedy  at  law 
Is  adequate. 

And  Avery  v.  Ryan,  74  Wia  591,  43  N.  W. 
817,  holds  that  a  contract  for  stocks  will  not 
be  specifically  enforced  where  they  are  bought 
and  sold  In  the  market,  their  market  value  ha« 
been  ascertained,  and  the  Tenders  are  solvent 
and  able  to  pay  a  Judgment  against  them. 

And  Moulton  v.  Warren  Mfg.  Co.  (Minn.) 
83  N.  W.  1082,  holds  that  where  the  stock  is 
salable  in  the  market  with  a  determinable  value 
which  may  be  easily  estimated  In  an  action  for 
damages,  the  contract  will  not  be  speciflcallj 
enforced  on  the  ground  that  the  stock  has  no 
fixed  or  marketable  value,  and  Is  not  quoted  In 
commercial  circles. 

The  same  case  holds  that  an  allegation  that, 
if  the  stock  had  been  transferred  to  plaintiff 
so  that  he  could  have  voted  it  he  might  have 
carried  out  an  agreement  with  other  stockhold- 
ers by  which  he  was  to  have  been  appointed  to 
nn  office  In  the  corporation  at  a  specified  salary, 
is  too  remote  to  establish  a  peculiar  value  la 
the  stock  so  as  to  take  the  case  out  of  the  or- 
dinary rule  relegating  him  to  an  action  for 
damages. 

And  the  main  case  holds  that  such  a  contract 
will  not  be  enforced  where  the  value  of  the 
stock  can  be  readily  ascertained,  unless  there 
are  particular  reasons  why  the  purchasers 
should  have  the  particular  stock  contracted  for. 

And  in  Angus  v.  Robinson,  62  Vt.  60,  19  Atl. 
998,  which   is  an  action  to    recover    railroad 
bonds,  tbe  court  stated  that  contracts  for  th« 
delivery  of  personalty,  such  as  stock  or  bondn; 
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wanted  was  these  8,000  shares  of  stock,  that 
he  was  willing  to  buy  that  without  waiting 
for  any  more,  that  that  alone  would  have 
been  sufficient  to  give  him  a  controlling  in- 
terest in  the  company,  at  any  rate,  in  his 
own  opinion,  how  is  it  possible  to  believe  that 
either  they  would  have  been  content  to  give, 
or  that  he  would  have  been  content  to  ac- 
cept, a  mere  option  of  any  sort? 

Even  if  the  plaintiff  had  known  of  this 
pooling  agreement,  even  if  he  had  seen  it  and 
read  it  and  had  a  copy  of  it  before  him,  at 
the  time  when  he  signed  that  contract,  it 
would  have  been  absolutely  immaterial.  The 
demurrer  admits  that  at  that  time  all  those 
who  had  signed  that  pooling  agreement  had 
already  given  their  assent  to  the  sale,  and, 
in  the  ateenoe  of  expressed  and  specific  stip- 
ulations to  that  effect  in  the  contract,  the 


court  cannot  possibly  consider  that  it  was 
the  intention  of  .the  parties,  not  merely  to 
make  the  "contract  of  sale"  subject  to  the 
existing  agreement,  signed,  as  it  then  was, 
only  by  people  who  had  already  assented  to 
the  sale,  but  subject  to  it  after  it  should  have 
been  signed  by  all  the  remaining  stockhold- 
ers, when  a  sufficient  amount  and  number  of 
them  might  have  signed  to  enable  it  to  oper- 
ate as  an  absolute  veto  on  the  sale  by  means 
of  a  one-fourth  vote. 

When  Mr.  Ryan  tendered  the  balance  of 
the  purchase  money,  and  declared  himself 
ready  to  carry  out  his  contract,  as  alleged  in 
the  bill, — a  thing  which  he  promptly  did  as 
soon  as  he  found  that  there  was  no  prospect 
of  getting  a  look  at  the  books,  without  even 
waiting  for  the  expiration  of  forty  days,— 
that  which  had  been  previously  an  option  be- 


will  not  ordinarily  be  enforced,  and  that  there 
must  be  some  peculiarity  attached  to  the  prop- 
erty which  shows  that  money  compensation  will 
not  be  a  full,  equivalent,  and  adequate  remedy. 

Ryder  v.  Busbwick  R.  Co.  32  N.  Y.  S.  R.  1105, 
10  N.  Y.  Snpp.  748,  holds  that  specific  perform- 
tnce  of  certificates  entitling  the  holder  to  stock 
lo  a  corporation  will  be  refused,  and  the  party 
I«ft  to  his  remedy  at  law  in  damages,  where  the 
proof  ot  the  origin  and  consideration  of  the  cer- 
tificates is  slight. 

In  Todd  V.  Diamond  State  Iron  Co.  8  Houst. 
(Del.)  372,  14  Atl.  27,  the  statement  is  made 
tbtt  it  is  settled  by  the  weight  of  authority  in 
the  United  States  that  contracts  concerning  cor- 
porate stocks  will  not  be  specifically  enforced, 
as  they  are  ordinarily  purchasable  In  the  mar- 
ket. The  court  held  that,  in  this  case  the  means 
of  determining  the  damages  could  be  found  In 
t  court  of  law,  as  the  stock  was  of  particular 
Ttlue  to  the  purchaser  only  for  the  difference 
between  the  contract  price  and  the  real  value, 
which  could  be  easily  ascertained. 

In  Swing  V.  Litchfield,  01  Va.  575,  22  S.  B. 
362,  an  action  to  enforce  the  assignment  of  stock 
IS  liquidated  damages  or  a  penalty  provided  for 
failure  to  perform  a  contract,  the  court  stated 
that  even  if  the  object  of  the  principal  contract 
had  been  the  sale  of  the  stock,  the  parties  would 
have  been  left  to  their  remedy  at  law. 

Rart<m  v.  De  Wolf,  108  111.  195,  holds  that 
a  contract  for  the  sale  of  stock  cannot  be  en- 
forced by  the  purchaser  on  the  ground  that  the 
■lock  Is  seldom  for  sale,  and  that  most  of  It  is 
hdd  by  the  employees  of  the  company  of  whom 
the  vendor  is  one,  as  that  does  not  prevent  full 
compensation  by  damages  at  law. 

And  Eckstein  v.  Downing,  64  N.  H.  248,  0 
Atl.  626,  holds  that  such  a  contract  will  not  be 
specifically  enforced,  although  the  stock  Is  not 
commonly  offered  for  sale,  actual  sales  are  ex- 
ceedingly rare,  and  the  purchaser  may  not  be 
able  to  imrchase  an  equal  amount  for  the  same 
price,  where  it  does  not  appear  that  he  wishes, 
or  has  any  reason  to  wish,  to  become  the  owner 
of  that  particular  stock. 

And  Rlgg  V.  Reading  ft  S.  W.  Street  R.  Co. 
191  Pa.  298,  43  Atl.  212,  holds  that  specific 
performance  will  not  be  decreed  on  the  ground 
that  the  remedy  at  law  is  inadequate  merely  be- 
cause of  a  conflict  of  testimony  as  to  the  value 
of  I  be  8to<±.  In  this  case  large  purchases  of 
stock  bad  been  made  by  both  parties,  and  it  had 
a  Talne  evidenced  by  many  actual  sales,  and  the 
court  held  that,  although  it  might  have  ac- 
quired a  speculative  value,  such  fact  did  not 
necessarily  prevent  the  approximate  ascertain- 
ment of  its  real  value. 
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In  Northern  Trust  Co.  v.  Markell,  61  Minn. 
271,  63  N.  W.  735,  the  court  stated  that,  as  a 
general  rule,  specific  performance  of  such  a  con- 
tract would  not  be  enforced,  although  it  might 
be  decreed  in  case  of  inability  to  correctly  esti- 
mate the  loss  in  damages,  or  where  the  specific 
performance  was  indispensable  to  Justice ;  and 
that  it  had  been  granted  where  the  number  of 
shares  were  limited,  or  they  bad  no  fixed  or 
marketable  value,  but  that  where  the  loss  was 
easily  ascertainable  the  remedy  by  an  action  at 
law  was  adequate. 

And  Goodwin  Gas  Stove  &  Meter  Co.*s  Appeal, 
117  Pa.  514,  12  Atl.  736,  holds  that  although 
such  a  contract  will  not  ordinarily  be  specifical- 
ly enforced,  such  relief  may  be  granted  when 
from  any  proper  cause  It  is  plain  that  the  rem- 
edy at  law  is  inadequate. 

And  in  Krohn  v.  Williamson,  62  Fed.  Rep. 
869,  AflHrmed  In  13  C.  C.  A.  668,  31  U.  S.  App. 
325,  66  B'ed.  Rep.  655,  the  court  states  that  the 
modem  tendency  is  towards  a  much  more  liberal 
rule  as  to  enforcing  contracts  for  personalty, 
and  that  if  there  is  any  good  reason  why  dam- 
ages for  conversion  will  not  be  an  adequate  rem- 
edy a  decree  for  specific  enforcement  will  be 
granted. 

And  Bumgardner  v.  Leavitt,  35  W.  Va.  194, 
12  L.  R.  A.  776,  13  S.  E.  67,  holds  that  al- 
though as  a  general  rule  such  a  contract  will 
not  be  specifically  enforced,  such  relief  may  be 
granted  where  the  stock  has  a  unique  and  spe- 
cial value  for  the  purchaser,  the  loss  of  which 
cannot  be  fully  compensated  by  damages  at  law. 

And  in  Cushman  v.  Thayer  Mfg.  Jewelry  Co. 
76  N.  Y.  865,  32  Am.  Rep.  315,  Afllrmlng  7  Daly, 
330,  which  was  an  action  to  compel  the  corpora- 
tion to  transfer  the  stock  on  its  books,  the  court 
made  a  statement  to  the  same  effect. 

And  in  Sank  v.  Union  S.  S.  Co.  5  Phila.  499, 
which  was  a  similar  action,  the  court  held  that 
a  contract  for  the  sale  of  stock  might  be  spe- 
cifically enforced  where  the  stock  has  no  known 
value. 

And  Manton  v.  Ray,  18  R.  I.  672,  29  Atl. 
998,  holds  that  a  contract  for  the  purchase  of 
stock  will  be  specifically  oiforced  where  its 
value  Is  uncertain  and  not  easily  ascertainable, 
and  that  this  Is  especially  the  case  where  the 
stock  Is  not  obtainable  elsewhere  and  the  pur- 
chaser has  made  a  valid  agreement  for  the  dis- 
posal of  the  same,  as  in  such  case  he  wants 
the  stock  in  specie. 

Duncuft  V.  Albrecht,  12  Sim.  189,  holds  that 
a  contract  for  the  sale  of  railway  stock  may  l>e 
specifically  enforced,  as  the  number  of  shares 
is  limited,  and  they  are  not  always  to  be  had. 

And  Frue  v.  Houghton,  6  Colo.  318,  Affirmed 
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came  a  binding  and  absolute  agreement,  and 
one  which  can  be  specifically  ^iforced. 

Waterman,  Spec.  Perf.  §  200;  WiUard  ▼. 
Tayloe,  8  Wall.  557,  19  L.  ed.  501;  Ooraon 
▼.  Mulvany,  49  Pa.  98,  88  Am.  Dec.  485;  Boa- 
ton  d  M.  R.  Co.  y.  Barilett,  3  Gush.  224;  22 
Am.  &  Eng.  Enc  Law,  pp.  1020,  1021. 

Voting  &UBt  agreemento  intended  to  put 
the  voting  power  of  a  corporation  in  the 
hands  of  one  or  two  persons  have  uniformly 
been  held  void  by  the  courts. 

Shepaua  Voting  Trust  Oasea^  60  Conn. 
577,  24  Atl.  32;  Cone  v.  Rwaell,  48  N.  J. 
Eq.  215,  21  Atl.  847;  Harvey  v.  Linville 
Improv.  Co.  118  N.  C.  693,  32  L.  R.  A.  265, 
24  S.  E.  489;  Mosea  v.  Boott,  84  Ala.  608, 
4  So.  742;  Clarke  v.  Central  R.  d  Bkg.  Co. 
15  L.  R.  A.  683,  50  Fed.  Rep.  338 ;  Smith  v. 
San  Francisco  d  N.  P.  R.  Co.  115  Gal.  584, 
35  L.  R.  A.  309,  47  Pac.  582. 


Mr.  Ryan  definitely  agreed  to  buy  this 
stock. 

Notwithstanding  the  contract  stipulates! 
for  the  payment  of  liquidated  damages  in 
case  of  failure  to  perform,  the  court  may  de- 
cree specific  performance  unless  an  option 
for  payment,  instead  of  performance,  be  giv- 
en in  the  contract. 

Waterman,  Spec.  Perf.  9  22;  Howard  v. 
Hopkyna,  2  Atk.  371;  Skinner  v.  Dayton. 
2  Johns.  Ch.  526;  City  Bank  v.  Smith,  3  Gill 
&  J.  265;  Hahn  v.  Concordia  Soo.  42  Md. 
460;  Oillia  v.  Hall,  7  Phila.  422,  2  Brews t. 
(Pa.)  342;  Pom.  Spec.  Perf.  9  50;  Dooley  v. 
Wataon,  1  Gray,  414;  Hooker  v.  Pynchon^  8 
Gray,  550;  French  v.  Macale,  2  Dru.  &  \V. 
269;  Lang  v.  Bowring,  33  Beav.  585;  Jones 
V.  Heavena,  L.  R.  4  Gh.  Div.  636. 

When  an  option  is  taken,  and  the  party 
within  the  time  and  under  the  terms  exer- 


In  Byers  t.  Denver  Circle  R.  Co.  18  Colo.  666,  22 
Pac.  951,  holds  that  a  contract  to  transfer  min- 
ing stock  will  be  specifically  enforced  where  the 
number  of  shares  is  limited,  they  have  no  fixed 
or  marketable  value,  are  not  selling  on  the  stock 
boards,  and  are  not  quoted  in  the  commercial 
reports. 

And  Treasurer  v.  Commercial  Coal  Mln.  Co. 
28  Cal.  890,  holds  that  an  agreement  for  the 
transfer  of  such  stock  will  be  specifically  en- 
forced where  it  is  of  fluctuating  and  uncertain 
value,  and  has  a  peculiar  value  to  one  ac- 
quainted with  the  affairs  of  the  company,  and 
the  market  value  is  often  difficult  to  substan- 
tiate. 

And  White  V.  Schuyler,  31  How.  Pr.  38,  holds 
that  an  agreement  to  reconvey  stock  In  a  steam 
towboat  association  will  be  specifically  enforced 
where  the  stock  Is  of  uncertain  value  and  sales 
are  infrequent,  and  it  Is  difficult,  if  not  impos- 
sible, to  do  justice  by  awarding  damages. 

Engelhardt  v.  Heck,  36  PIttsb.  L.  J.  204,  as 
digested  in  Pepper  ft  Lewis's  (Pa.)  Dig.  vol.  5, 
col.  8655,  8056,  holds  that  a  mere  allegation 
that  the  stock  agreed  to  be  conveyed  is  of 
"great  and  indeterminate  value"  is  insufficient 
to  give  a  court  of  equity  Jurisdiction  to  decree 
specific  performance. 

Norristown  Traction  Co.  v.  Sllngluff,  7  Mont. 
CO.  L.  Rep.  83,  as  digested  in  Pepper  ft  Lewis's 
jyig.  vol.  5,  col.  8654,  holds  that  an  agreement 
by  stockholders  in  a  street  railroad  company 
to  transfer  their  stock  to  a  traction  company 
when  it  should  be  organized  will  be  specifically 
enforced,  where  such  stock  Is  necessary  to  the 
traction  company  for  the  purposes  of  Its  organ- 
isation, and  it  is  necessary  for  It  to  control 
such  stock  or  the  purposes  of  Its  charter  will 
be  defeated. 

An  agreement  by  a  stockholder  that  on  his 
death  his  shares  shall  be  appraised  by  the  di- 
rectors and  purchased  by  the  corporation  if  it 
so  elects  will  be  specifically  enforced  against 
his  executors,  where  no  stock  in  the  corpora- 
tion has  ever  been  sold  on  the  market,  as  the 
remedy  at  law  is  Inadequate.  New  England 
Trust  Co.  V.  Abbott,  162  Mass.  148,  27  L.  R. 
A.  271,  38  N.  B.  432. 

And  Northern  C.  R.  Co.  v.  Walworth,  193  Pa. 
207,  44  Atl.  253,  holds  that  an  action  will  He 
for  the  specific  performance  of  a  contract  for 
the  purchase  of  nearly  all  the  stock  of  a  par- 
ticular corporation,  as  the  stock  cannot  be  pro- 
cured on  the  market. 

For  cases  where  the  purchase  is  sought  to  be 
cnforcfd  to  enable  the  purchaser  to  secure  con- 
trol of  the  corporation,  see  infra,  I.  e. 
50  L.  R.  A. 


The  Insolvency  of  the  vendor  is  also  a  ground 
for  holding  the  remedy  at  law  inadequate. 

Thus,  in  Draper  v.  Stone,  71  Me.  175,  the 
contract  was  enforced  where  the  purchase  price 
had  been  paid  and  the  vendor's  estate  was  in- 
solvent. 

And  Ames  v.  Whitbeck,  179  111.  458.  53  N.  E. 
969,  holds  that  a  contract  by  a  corporation  to 
transfer  its  stock  in  consideration  of  services 
to  be  performed  by  the  vendee  will  be  specifi- 
cally enforced  where  the  corporation  is  Insol- 
vent and  the  value  of  the  stock  Is  dependent  on 
the  title  to,  and  encumbrances  on,  real  estate  of 
which  the  corporation  has  been  fraudulently 
devested. 

The  courts  of  this  country  are  inclined  to 
refuse  the  remedy  by  specific  performance  to 
the  vendor  on  the  ground  that  the  only  purpose 
of  the  vendor  is  to  recover  the  purchase  price 
for  which  the  remedy  at  law  Is  adequate. 

Thus,  in  Hlssam  v.  Parrish,  41  W.  Va.  686. 
24  8.  E.  600,  specific  performance  was  refused 
on  that  ground. 

And  in  Jones  v.  Newhall,  115  Mass.  244.  15 
Am.  Rep.  97,  such  remedy  was  refused  on  the 
ground  that  all  that  was  to  be  done  by  the 
purchaser  was  to  pay  an  Instalment  on  the  pur> 
chase  price. 

And  in  Strasburg  R.  Co.  v.  Echtemacht,  21 
Pa.  220,  60  Am.  Dec.  49,  specific  performance  of 
a  contract  to  subscribe  for  stock  in  a  railroad 
company  to  be  Incorporated  was  refused. 

For  cases  where  the  vendor  has  been  allowed 
to  maintain  such  an  action  on  the  ground  that 
the  remedy  should  be  mutual,  see  infra,  I.  d. 

An  agreement  to  purchase  stock  at  a  fair  price 
If  the  corporation  should  fall  or  refuse  to  give 
the  holder  employment,  such  price  to  be  de- 
termined by  arbitration  If  the  parties  could  not 
agree  thereon,  will  not  be  specifically  enforced 
where  it  does  not  appear  that  there  is  not  an 
adequate  remedy  at  law.  Noyes  v.  Marsh,  123 
Mass.  286. 

Such  contracts  may  be  enforced  at  the  in- 
stance of  the  vendor  in  order  to  relieve  him 
from  burdens  attaching  to  his  ownership  of  the 
stock. 

Thus,  in  Austin  ft  N.  C.  R.  Co.  v.  Gillasple,  54 
N.  C.  (1  Jones.  Eq.)  261,  an  agreement  to  take 
a  certain  proportion  of  the  shares  which  an- 
other might  subscribe  for  a  railroad  not  yet  In 
existence,  the  subscriber  taking  heavy  burdens 
with  a  dim  prospect  of  future  advantage,  was 
specifically  enforced  on  the  ground  that  the 
remedy  at  law  was  inadequate. 

And  In  Ashe  v.  Johnson.  55  N.  C.  (2  Jones. 
Eq.)  149,  the  court  stated  that  it  inclined  to 
the  opinion  ttj^t  such  a  contract  would  be  en- 
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cisea  the  <»>tioii,  the  contract  then  becomes 
just  ae  binding  as  if  there  had  never  been  an 
option,  and  is  enforceable  by  a  court  of 
equity  in  a  decree  for  specific  performance. 

Waterman,  Spec.  Perf.  §  200;  Coraon  v. 
Mnivany,  40  Pa.  88,  88  Am.  Dec.  486;  Boa- 
tan  d  M,  R.  Co.  v.  Bartletty  3  Gush.  224; 
Perkina  v.  ffadaell,  60  111.  216;  Williard  T. 
Tayloe,  8  Wall.  667,  19  L.  ed.  601. 

An  agreement  looking  to  a  change  of  the 
officers  of  a  corporation  is  not  unlawful  if 
the  party  who  is  to  be  allowed  to  name  the 
nerw  directors  or  other  officials  is  at  the  time 
of  so  doing  the  owner  of  a  majority  of  the 
stock. 

Cook,  Corp.  §  i22;  Bamea  v.  Braum,  80  N. 
Y.  627 ;  Mohley  y.  Morgan  (Pa.)  6  Cent.  Rep. 
527,  6  Atl.  694;  Qaakell  v.  King,  11  East, 
464. 

The   stock   of  the   Seaboard   &  Roanoke 


RailYoad  Company  has  no  fixed  market  or 
commercial  value. 

Only  a  few  shares  are  obtainable  at  pur- 
chase upon  the  open  market,  and  it 
would  be  wholly  impracticable  and  impos- 
sible to  purchase  upon  the  market  or  of  out- 
side holaers  the  amount  of  stock  contracted 
to  be  sold  by  McLane,  Watts,  and  Robinson. 

Under  such  circumstances  a  contract  for 
the  sale  of  shares  of  stock  will  be  specifically 
enforced. 

GotiaohaXk  v.  Biein,  69  Md.  61,  13  Atl. 
626;  Cook,  Corp.  337;  Duncuft  v.  Alhreoht, 
12  Sim.  189;  Pariah  v.  Pariah,  32  Beav.  207 ; 
Poole  V.  Middleton,  29  Beav.  646;  Oheale  v. 
Kewward,  3  DeG.  &  J.  27 ;  Todd  v.  Tafi,  7  Al- 
len, 371;  Baldwin  v.  Com,  11  Bush,  417; 
Aahe  v.  Johnaon,  66  N.  C.  (2  Jones,  Eq.) 
149 ;  Cud  V.  Rutter,  1  P.  Wms.  570,  1  White, 
&  T.  Lead.  Cas.  in  £q.  pp.  914-923. 


forced,  the  point  being  raised,  though  not  di- 
rectly Involyed. 

For  cases  where  the  contract  Is  specifically 
enforced  at  the  vendor's  instance  to  indemnify 
him  against  future  liability  on  the  stock,  see 
infra,  L  f. 

b.  Other  property  involved. 

The  court  has  in  some  cases  been  held  to  have 
Jurisdiction  on  the  ground  that  the  sale  of  land 
Is  also  involved. 

Thus,  in  Perin  v.  Megibben,  3  C.  C.  A.  443,  6 
U.  8.  App.  348,  63  Fed.  Rep.  86,  affirming  on  this 
point  49  Fed.  Rep.  183,  a  contract  to.parchase 
all  the  stock  of  a  distillery  company  was  specif- 
ically enforced  against  the  purchaser  on  the 
ground  that  the  real  transaction  was  the  sale 
of  all  the  property,  both  real  and  personal,  of 
the  company. 

And  Burton  v.  Shotwell,  18  Bush,  271, 
holds  that  a  contract  to  exchange  stock  for  land 
may  be  specifically  enforced  at  the  Instance  of 
either  party,  and  the  fact  that  the  party  agree- 
ing to  exchange  the  stock  does  not  have  it,  does 
not  have  any  effect,  as  it  is  the  land  which 
gives  Jarisdlctlon. 

And  Leach  v.  Fobes,  11  Gray,  506,  71  Am. 
Dec.  732,  holds  that  an  agreement  for  the  trans- 
fer of  shares  may  be  enforced  in  equity  where 
It  forms  part  of  a  contract  for  the  sale  of  land, 
and  the  suit  is  brought  for  the  transfer  of  the 
land  as  we!l  as  for  the  transfer  of  the  shares. 

But  Jones  v.  Newhall,  115  Mass.  244,  15  Am. 
Bep.  97,  holds  that  an  action  for  the  sale  of 
pcoperty  Including  both  land  and  stock  will  not 
lie  where  all  that  is  to  be  done  by  the  pur- 
chaser is  the  payment  of  an  Instalment  on  the 
pnrchase  price,  as  the  remedy  at  law  is  ade- 
quate. 

Bckstein  v.  Downing,  64  N.  H.  248,  9  Atl. 
626,  holds  that  a  contract  to  convey  stock  in 
payment  for  a  yacht  will  not  be  enforced  at  the 
Instance  of  the  seller  of  the  yacht  so  as  to 
entitle  him  to  receive  the  stock  on  the  ground 
that  the  contract  for  the  sale  of  the  yacht  might 
be  enforced  against  him,  as  a  contract  will  not 
be  speclflcally  enforced  in  favor  of  one  party 
because  It  might  be  by  the  other,  if  the  former's 
remedy  at  law  is  adequate. 

In  Ross  V.  Union  P.  R.  Co.  Woolw.  26,  Fed. 
Cas.  No.  12.080,  the  court  held  that  a  contract 
to  deliver  shares  In  a  railroad  company  could 
not  be  specifically  enforced,  where  it  was  part 
of  an  entire  contract,  another  part  of  which 
was  to  deliver  government  bonds  which  was  un- 
enforceable, and  the  consideration  for  the  agree- 
ment was  an  unexecuted  contract  to  construct 
60  L.  R.  A. 


a  railroad,  which  could  not  be  enforced  against 
the  complainant. 

c.  Tmat  involved. 

In  several  cases  the  court  has  been  held  to 
have  Jurisdiction  on  the  ground  that  a  trust  Is 
involved. 

Thus^  Dietrich  v.  Tyson,  4  PhUa.  352,  holds 
that  an  agreement  by  one  holding  stock  In  trust 
for  another  to  transfer  it  to  him  when  required 
will  be  specifically  enforced. 

And  Johnson  v.  Brooks,  93  N.  Y.  337,  Affirm- 
ing 14  Jones  ft  8.  13,  holds  that  an  agreement 
by  one  person  to  purchase  for  another,  with 
money  furnished  by  the  latter,  stock  In  a  min- 
ing company,  will  be  specifically  enforced  by  com- 
pelling the  transfer  of  the  stock  to  the  one  fur- 
nishing the  money,  as  a  quasi  fiduciary  relation 
was  thereby  established. 

And  Kimball  v.  Morton,  5  N.  J.  Eq.  26,  53 
Am.  Dec.  621,  holds  that  an  agreement  by  the 
tAinsferee  of  stock  to  transfer  a  certain  part 
to  another  person  specified  will  be  specifically 
enforced  on  the  ground  that  a  trust  was  thereby 
created. 

And  Draper  v.  Stone,  71  Me.  175,  holds  that 
an  agreement  by  the  transferee  of  stock  without 
consideration  to  retransfer  it  when  requested 
will  be  specifically  enforced,  as  the  stock  is  held 
in  trust. 

And  an  agreement  on  a  valuable  consideration 
by  certain  stockholders  to  asslgrn  a  specified  per 
cent  of  their  stock  to  another  will  be  specifically 
enforced  on  the  ground  that  it  Is  an  action 
to  enforce  a  trust,  the  promisors  holding  the 
stock  in  trust  for  the  promisee.  Krobn  v.  Wil- 
liamson, 13  C.  C.  A.  668,  81  U.  S.  App.  325.  66 
Fed.  Rep.  655,  Affirming  62  Fed.  Rep.  869. 

And  Cowles  v.  Whitman,  10  Conn.  121,  25 
Am.  Dec.  60,  holds  that  where  stock  Is  purchased 
In  one  person's  name  by  another  under  an  agree- 
ment that  the  latter  shall  take  and  pay  for  all 
shares  which  the  former  shall  be  unable  to  take 
and  pay  for,  and  such  former  persuu  decides 
that  she  cannot  pay  for  any  of  the  stock,  the 
latter  on  paying  the  entire  amount  Is  entitled  to 
a  decree  transferring  the  shares  to  him,  on  the 
ground  that  a  trust  in  his  favor  was  thereby 
created. 

And  Goodwin  Gas  Stove  ft  Meter  Co.*s  Appeal, 
117  Pa.  514,  12  Atl.  736,  holds  that  an  action 
for  the  specific  performance  of  a  contract  for 
the  purchase  of  stock  may  be  maintained  where 
the  transfer  Is  subject  to  a  trust  imposed  by  the 
parties,  and  the  purchaser  cannot  avail  him- 
self of  the  stock  as  his  own  until  it  is  relieved 
of  the  trust. 
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Maryland  Coubt  of  Apfeal& 


Apr., 


Mr.  Eliliit  Boot   also  for  appellant. 

Messrs,  Jol&n  Prentias  Poe  and  Wil- 
liam A.  Fiaher,  for  appellees: 

The  contract  sought  to  be  specifically  en- 
forced is  lacking  in  the  essential  element  of 
absolute  contractual  obligation  as  against 
the  contracting  parties  respectively. 

If  it  can  by  any  just  construction  of  its 
terms  be  treated  as  a  completed  contract 
binding  on  the  committee  and  their  then  as- 
sociates, it  is  lacking  in  the  element  of  mu- 
tuality, always  insisted  upon  as  an  essential 
requisite  to  the  specific  performance  of  any 
contract;  and  this  mutuality  is  to  be  deter- 
mined by  the  contract  itself,  without  refer- 
ence to  the  acts  of  the  parties,  or  either  of 
them,  subsequent  to  its  execution. 

Duvall  y.  Myers,  2  Md.  Ch.  401;  King  y. 
Warfield,  67  Md.  246,  9  Atl.  539;  Oeiger 
y.  Qreen,  4  Gill,  476 ;  Tyson  y.  Watts,  7  Gill, 


124;  Rider  y.  Or<iy,  10  Md.  298,  69  Am.  Dec 
135;  GBlston  y.  Bigmund,  27  Md.  343;  Hahn 
y.  Concordia  8oo,  42  Md.  465 ;  Lynn  y.  Balti- 
more d  O.  R,  Co,  60  Md.  413,  45  Am.  Rep. 
741;  Baltimore  d  O.  R,  Co,  v.  Brydon,  65 
Md.  198,  3  Atl.  306;  WiUson  y.  Baltimore, 
83  Md.  211,  34  Atl.  774;  Rutland  Marble  Co. 
y.  Ripley,  10  Wall.  339,  19  L.  ed.  955 ;  Fry, 
Spec.  Perf.  3d  Am.  ed.  chap.  3,  §S  114,  127 
128,  138;  Pom.  Spec.  Perf.  §  50. 

The  "memorandum  of  understanding  and 
agreement"  of  October  6,  1896,  contains  pro- 
yisions  which  render  it  yoid  as  against  pub- 
lic policy,  and  which  are  sufficient  to  prevent^ 
upon  the  application  of  either  party,  a  de- 
cree for  its  specific  perfonnance.  There  be- 
ing in  this  contract,  in  its  last  clause,  a  man- 
ifestly illegal  provision  exacted  by  the  appel- 
lant for  his  protection  and  in  order  to  give 
him  the  "control  of  the  corporation,"  which 


And  Hager  y.  Reed,  11  Ohio  St.  626,  holds 
that  an  agreement  by  one  person  that  if  another 
will  subscribe  and  pay  for  railroad  atodc  the 
former  wlli,  at  the  end  of  a  specified  time,  pay 
him  the  amount  paid  with  interest,  may  be  spe- 
cifically enforced  against  the  purchaser. 

d.  Mutuality  of  remedy. 

In  some  cases  It  has  been  held  that  the  vendor 
could  maintain  an  action  for  specific  perform- 
ance on  the  ground  that  such  an  action  was 
available  to  the  purchaser. 

Thus,  Withy  v.  Cottle,  1  Sim.  ft  Stu.  174, 
Turn,  ft  B.  78,  1  L.  J.  Ch.  177,  holds  that  an 
agreement  for  the  sale  of  stock  dividends  may 
be  specifically  enforced  by  the  vendor,  as  such 
remedy  is  available  to  the  vendee,  and  the  rem- 
edy must  be  mutual. 

And  Bumgardner  v.  Leavitt,  86  W.  Va.  194, 
12  L.  R.  A.  776,  13  S.  B.  67,  holds  that  an  agree- 
ment to  purchase  stock  which  the  purchaser 
would  be  entitled  to  enforce  against  the  ven^r 
may  be  enforced  by  the  latter  against  the  former 
on  the  ground  of  mutuality  of  right  and  remedy. 

But  Northern  C.  R.  Co.  v.  Walworth,  193  Pa. 
207,  44  Atl.  253,  holds  that  specific  performance 
will  not  be  denied  to  the  purchaser  on  the 
ground  of  lack  of  mutuality,  when  an  action  for 
damages  could  have  been  maintained  by  the 
vendor  If  the  purchaser  had  refused  to  complete 
the  contract,  even  if  he  could  not  have  main- 
tained an  action  for  specific  performance. 

And  Eckstein  v.  Downing,  64  N.  H.  248,  9 
Atl.  626,  holds  that  a  contract  to  convey  stock 
in  payment  for  a  yacht  will  not  be  specifically 
enforced  at  the  instance  of  the  seller  of  the 
yacht,  so  as  to  entitle  him  to  receive  the  stock 
on  the  ground  that  the  contract  for  the  sale  of 
the  yacht  might  be  enforced  against  him,  as  a 
contract  will  not  be  specifically  enforced  In 
favor  of  one  party  because  It  might  be  by  the 
otber  if  the  former's  remedy  at  law  Is  ade- 
quate. 

For  lack  of  mutuality  as  a  defense,  see  infra, 
II.  c. 

e.  To  enable  the  purchiuer  to  secure  control  of 

corporation. 

A  contract  for  the  purchase  of  stock  will  not 
be  specifically  enforced  to  enable  the  purchaser 
to  obtain  control  of  the  corporation. 

Thus,  in  Foirs  Appeal,  01  Pa.  434,  36  Am. 
Rep.  671,  such  relief  was  refused  on  the  ground 
that  the  purpose  for  which  specific  performance 
was  sought  was  against  public  policy. 

And  Rigg  V.  Reading  ft  S.  W.  Street  R.  Co. 
60  L.  H.  A. 


191  Pa.  298.  43  Atl.  212,  holds  that  specific  per- 
formance will  not  be  decreed  for  such  purpose, 
as  such  fact  is  no  element  from  which  to  infer 
impracticability  in  computation  of  damages. 

And  the  main  case  holds  that  the  contract 
will  not  be  specifically  enforced  where  such  is 
the  purpose  of  the  purchaser,  and  the  enforce- 
ment of  the  contract  would  not  be  equitable 
even  if  it  would  be  legal,  although  the  stock 
cannot  be  obtained  elsewhere  and  Its  value  la 
difficult  to  ascertain. 

But  O'Neill  V.  Webb,  78  Mo.  App.  1,  bolda 
that  an  agreement  to  transfer  stock  snfflclent 
to  make  the  transferee's  holding  equal  to  one 
half  the-  entire  stock  will  be  specifically  en- 
forced, as  the  case  Is  an  exceptional  one,  and 
an  adequate  remedy  does  not  exist  at  law. 

f.  To  indemnify  the  vendor  against  liaMUty  on 

stock. 

In  England  a  stockholder  is  relieved  from 
further  liability  on  the  stock,  where  a  transfer 
thereof  is  made  on  the  books  of  the  company, 
and  in  several  cases  a  contract  for  the  transfer 
of  stock  has  been  specifically  enforced  at  the  In- 
stance of  the  vendor  to  compel  the  purchaser 
to  complete  the  purchase  by  registering  the 
transfer  so  that  It  may  be  entered  on  the  com- 
pany's books,  or  otherwise  Indemnifying  the 
vendor. 

Thus,  in  Coles  y.  Bristowe,  L.  R.  6  Eq.  149, 
the  court  says  that  it  is  settled  that «  bill  for 
specific  performance  of  a  contract  to  purchase 
shares  Is  maintainable,  and  that  in  a  great 
majority  of  cases  the  object  Is  to  oblige  the 
purchaser  to  Indemnify  the  seller  against  the 
liabilities  attached  to  the  shares  In  the  shape 
of  calls  and  otherwise. 

And  Hodgklnson  v.  Kelly,  L.  R.  6  Eq.  406, 
87  L.  J.  Ch.  N.  S.  837,  16  Week.  Rep.  1078, 
holds  that  a  purchaser,  who  pays  the  purchase 
price  and  takes  a  transfer  from  the  seller,  but 
fails  to  execute  a  transfer  himself,  or  have  It 
registered,  may  be  required  to  specifically  per- 
form the  contract  so  as  to  Indemnify  the  seller 
from  liability  for  future  calls. 

A  similar  decision  was  rendered  In  Fenwlck 
V.  Buck,  24  L.  T.  N.  S.  274,  19  Week.  Rep.  697 : 
Sheppard  v.  Murphy.  16  Week.  Rep.  948,  Ir. 
Rep.  2  Eq.  544,  Reversing  Ir.  Rep.  1  Eq.  490; 
and  Musgrave  &  Hart's  Case.  L.  R.  5  Eq.  193, 
37  L.  J.  Ch.  N.  S.  161.  16  Week.  Rep.  247. 

In  the  following  cases  the  right  of  the  vendor 
to  maintain  an  action  to  compel  the  purchaser 
to  complete  the  contract  in  order  to  Indemnify 
him  against  liability  on  his  stock  Is  not  qnes- 
tloned  In  any  manner,  the  point  at  lasne  being 
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his  leading  purpose  in  his  contemplated 
purchase,  his  application  for  specific  per- 
formance must  be  denied,  even  although  he 
should  renounce  the  benefit  of  such  provi- 
sion. 

Fremont  v.  Stone,  42  Barb.  169;  FolVa  Ap- 
peal, 91  Pa.  434,  36  Am.  Rep.  671";  Guernsey 
T,  Cook,  120  Mass.  501. 

The  granting  of  specific  performance  rests 
in  the  sound  discretion  of  the  court,  which 
will  never  be  exerted  in  respect  of  a  contract 
relating  to  the  sale  of  corporate  stock,  as 
here,  in  the  absence  of  special  and  controlling 
circumstances,  and  in  the  absence  also  of  a 
elear  equity. 

Lehmann  v.  MoArthur,  L.  R.  3  Gh.  504; 
Harnett  ▼.  Yielding,  2  Sch.  &  Lef .  554 ;  Rigg 
V.  Reading  d  8,  W.  Street  R,  Co,  191  Pa. 
298,  43  Atl.  212. 

The  pooling  agreement  was  entirely  valid. 


particularly  as  it  did  not  withdraw  from  the 
stockholders  their  power  to  cast  their  votes, 
but  only  affected  in  a  qualified  manner  their 
power  to  give  proxies;  thus  affecting  only 
t;he  method  of  voting,  which  does  not  exist  at 
common  law,  and  having  a  tendency  to  in- 
duce the  stockholder  to  attend  the  stock- 
holders' meetings  in  person,  which,  if  the 
averments  of  the  bill  are  to  be  regarded,  is  in 
the  line  of  gpod  public  policy. 

Taylor  v.  Qriawold,  14  N.  J.  L.  222,  27 
Am.  Dec.  33;  Smith  v.  San  Francisco  d  N, 
P.  R.  Co.  115  Gal.  584,  35  L.  R.  A.  309,  47 
Pac.  582. 

Mr.  J.  S.  Iiemmon,  also  for  appellees: 
It  was  simply  impossible  that  a  set  of 
business  men  dealing  in  large  figures  could 
have  arranged  the  understanding  of  the  6th 
without  any  reference  to,  or  without  having 
some  connection  with,  a  paper  which  con- 


the  parcbaser's  liability  under  the  contract. 
Rennle  v.  Morris^  L.  R.  13  Eq.  208 ;  Shaw  v. 
Fisher,  2  De  O.  ft  S.  11 ;  Evans  v.  Wood,  L.  R. 
5  Eq.  9.  17  L.  T.  N.  S.  190,  16  Week.  Rep.  67,  37 
L.  J.  Ch.  N.  S.  159;  Emmerson's  Case,  L.  R.  1 
Ch.  433 ;  Hawkins  ▼.  Maltby,  L.  R.  3  Cb.  188, 
38  Lu  J.  Cb.  N.  S.  313,  17  L.  T.  N.  S.  397; 
Wynne  ▼.  Price,  3  De  G.  ft  S.  310,  13  Jur.  296, 
5  Railway  Cas.  465 ;  Cruse  y.  Paine,  L.  R.  6  Eq. 
641.  37  L.  J.  Ch.  N.  S.  711,  19  L.  T.  N.  S.  127, 
17  Week.  Rep.  44 ;  Shepherd  v.  Gillespie,  L.  R. 
3  Ch.  764,  38  L.  J.  Ch.  N.  S.  67,  16  Week.  Rep. 
1133.  19  L.  T.  N.  S.  196,  Affirms  L.  R.  5  Eq. 
293.  87  L.  J.  Ch.  N.  S.  336,  18  L.  T.  N.  S.  87, 
16  Week.  Rep.  243 ;  Paine  v.  Katchlnson,  L.  R. 

3  Ch.  388,  Affirming  L.  R.  8  Eq.  257 ;  Jackson  v. 
Cocker,  4  Beav.  69,  10  L.  J.  Ch.  N.  S.  236,  2 
Railway  Cas.  368;  Odessa  Tramways  Co.  v. 
Mendel,  L.  R.  8  Ch.  DIv.  235,  47  L.  J.  Ch.  N.  8. 
506,  88  L.  T.  N.  S.  781,  26  Week.  Rep.  887. 

II.  Defenses. 

a.  Vncertainty  and  incompleteness  of  contract. 

A  contract  for  the  purchase  of  corporate 
stock  most,  like  other  contracts,  be  certain  and 
complete  *ln  order  to  be  specifically  enforced. 

Thus,  a  contract  for  the  purchase  of  stock 
for  $10,600,  $3,000  of  which  is  to  be  paid  in 
cash  and  the  balance  to  be  paid  by  the  purchas- 
er as  It  suits  him  at  any  time  within  five  years, 
with  ipf^erest  at  a  specified  rate  from  a  given 
date,  without  any  further  agreement  as  to  the 
time  oi  paying  principal  and  interest  or  as  to 
the  time  the  stock  Is  to  be  transferred,  or  for 
any  security  for  deferred  payments,  is  too  un- 
certain for  specific  enforcement  at  the  suit  of 
the  purchaser.  Todd  v.  Diamond  State  Iron  Co. 
8  Honst.  (Del.)  372,  14  Atl.  27. 

An  application  for  a  specified  number  of 
shares  In  a  Joint-stock  company  is  such  an 
agreemeot  to  accept  such  shares  as  may  be 
specifically  enforced  when  the  shares  are  al- 
lotted to  the  applicant  by  the  company.  New 
Bmnswlck  ft  C.  R.  &  Land  Co.  v.  Muggerldge, 

4  Drew.  686. 

But  where  the  company  requires  certain 
things  to  be  done  by  the  applicant,  and  states 
that  in  default  thereof  the  shares  will  be  for- 
feited, there  is  not  such  an  acceptance  as  to 
make  the  contract  enforceable  against  the  appli- 
cant. Oriental  Inland  Steam  Co.  v.  Brlggs, 
4  De  G.  F.  ft  J.  191,  31  L.  J.  Ch.  N.  S.  241,  8 
Jur.  N.  8.  201,  6  L.  T.  N.  S.  477,  10  Week.  Rep. 
125. 

For  lack  of  mutuality,  see  infra,  II.  c. 

50  L.  R.  A. 


b.  Lack  of  consideration, 

A  voluntary  promise  without  consideration  to 
transfer  stock  to  another  will  not  be  specifically 
enforced.  HIbbert  v.  Macklnnon,  79  Wis.  673, 
49  N.  W.  21. 

There  is  a  sufficient  consideration  to  author- 
ize the  specific  performance  of  the  contract 
where  one  agrees  to  accept  railway  shares  on 
which  nothing  has  been  paid,  and  relieve  the 
transferrer  from  all  liability  thereon  In  consid- 
eration of  the  agreement  to  transfer.  Cheale  v. 
Kenward,  8  De  G.  ft  J.  27,  27  L.  J.  Ch.  N.  S. 
784,  4  Jur.  N.  S.  984,  6  Week.  Rep.  810. 

c.  Lack  of  mutuality. 

The  contract  must  be  binding  on  both  parties 
to  enable  either  to  maintain  an  action  for 
specific  performance. 

Thus,  HIssam  v.  Parrlsh,  41  W.  Va.  686,  24 
S.  E.  600,  holds  that  an  agreement  to  purchase 
stock  will  not  be  enforced  at  the  suit  of  the  ven- 
dor, where  there  is  no  agreement  on  his  part 
to  sell. 

And  the  main  case  holds  that  a  contract  to 
purchase  all  the  shares  of  stock  which  may  be 
deposited  with  a  committee  before  a  certain 
date,  or  forfeit  a  sum  paid,  made  with  the 
knowledge  that  the  committee  represents  a 
large  amount  of  stock  deposited  under  a  pool- 
ing agreement  for  voting  purposes,  by  the  terms 
of  which  no  sale  or  transfer  shall  t>e  made  with- 
out the  consent  of  the  holders  of  three  fourths 
of  the  stock,  will  not  be  specifically  enforced, 
as  it  constitutes  only  an  offer  or  option,  and  is 
not  a  completed  contract  for  the  sale  of  the 
stock. 

And  Strasburg  R.  Co.  v.  Echtemacht.  21  Pa. 
220,  60  Am.  Dec.  49,  holds  that  an  agreement 
to  subscribe  for  railroad  stock  if  the  company 
should  be  Incorporated  cannot  be  specifically  en- 
forced for  want  of  mutuality. 

But  specific  performance  of  an  agreement  to 
transfer  shares  in  a  company  to  be  formed  for 
the  purpose  of  working  certain  patents  will  not 
be  refused  after  the  promisee  has  fully  per- 
foinned  on  his  part,  on  the  ground  that  the  com- 
pany  was  formed  to  work  only  some  of  such 
patents,  and  therefore  the  contract  was  not 
mutual  so  as  to  be  enforceable  against  the  prom- 
isee.    Turner  v.  Moy,  32  L.  T.  N.  S.  66. 

And  Say  ward  v.  Houghton,  119  Cal.  545,  61 
Pac.  853,  62  Pac.  44,  holds  that  a  contract  to 
transfer  stock  to  a  specified  person  within  a 
givpn  time  on  his  paying  a  specified  amount, 
although  only  an  option  as  to  the  purchaser, 
will  be  enforced  where  a  tender  is  made  within 
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tained  the  sole  authority  upon  which  the 
"oommittee,  parties  of  the  first  part,"  were 
acting.  If  the  plaintiff  had  facts,  or  even 
representations,  to  show  this,  he  should  have 
stated  them, — especially  as  tiie  facts  he  does 
state  negative  his  conclusion. 

Lamm  v.  Burrell,  69  Md.  275,  14  Atl.  682. 

To  have  ignored  the  pooling  agreement 
would  have  been  a  fiat  breach  of  contract  and 
trust,  which  would  meet  the  oondemnation 
of  the  court  if  made  without  authority. 

Fry,  Spec.  Perf.  187,  §  407. 

The  court  ought  not  to  give  its  aid  toward 
enforcing  the  specific  performance  of  any 
speculating  engagements. 

Perkins  v.  Wright,  3  Harr.  &  M'H.  326; 
Penn  v.  McOullough,  76  Md.  229,  24  Atl.  424; 
Fry,  Spec.  Perf.  808. 

As  McLane  received  the  certificates  in 
trust  he  must  hold  them  accordingly,  and  as 


every  right  set  up  in  this  case  by  the  plain- 
tiff is  baised  upon  his  rejection  and  denial  of 
the  pooling  agreement,  the  superior  and  well- 
defined  equity  of  that  paper  must  prevail  in 
favor  of  signers  as  against  Kyan,  the  out- 
sider, claipiing  through  what  would  be  a 
breach  of  trust  on  the  part  of  the  committee, 
if  his  present  contention  should  be  supported 

Fry,  Spec.  Perf.  189,  §  407. 

The  contract  must  be  stated  definitely,  and 
the  proof  must  conform  to  the  statement; 
otherwise  performance  will  be  denied. 

2  Brantly,  Dig.  Specific  Performance, 
1177;  Semmea  v.  Worihington,  38  Md.  298. 

The  contract  must  be  suflSciently  certain 
and  definite  to  make  the  court  confident  that 
the  decree  will  enforce  the  true  agreement 
of  the  parties. 

Allen  V.  Burke,  2  Md.  Ch.  638. 


the  time  specified  and  a  transfer  demanded,  as 
the  element  of  mutaality  Is  thereby  supplied. 

d.  Fraud, 

Specific  performance  of  the  contract  may  be 
refused  when  sought  by  one  by  whose  fraud 
the  other  was  Induced  to  enter  Into  the  con- 
tract. 

Thus,  Todd  V.  Diamond  State  Iron  Co.  8 
Houst.  (Del.)  372,  14  Atl.  27,  holds  that  a  con- 
tract to  sell  stock  to  the  secretary  of  the  cor- 
poration will  not  be  specifically  enforced  at  his 
instance  where  it  was,  to  his  knowledge,  worth 
much  more  than  the  contract  price,  and  he  en- 
deavored to  deceive  the  seller  as  to  its  value, 
and  told  him  that  he  did  not  know  where  he 
could  place  it,  while  he  in  fact  wanted  It  for 
himself. 

But  the  contract  will  be  specifically  enforced 
against  the  purchaser,  although  he  was  induced 
to  make  the  purchase  by  the  false  represents- 
tioDB  of  a  third  person  not  connected  with  eith- 
er party,  to  the  effect  that  he  had  paid  for  the 
shares,  and  that  the  purchaser  would  merely 
hold  them  In  trust  for  him.  Wilson  v.  Keating, 
7  Week.  Rep.  635,  4  De  O.  ft  J.  588,  Affirming -28 
L.  J.  Ch.  N.  S.  895,  5  Jur.  N.  8.  815,  7  Week. 
Rep.  484,  27  Beav.  121. 

And  New  England  Trust  Co.  v.  Abbott,  162 
Ifass.  148,  27  L.  B.  A.  271,  88  N.  B.  482,  holds 
that  an  agreement  by  a  stockholder  that  on  his 
death  his  shares  shall  be  appraised  by  the  direc- 
tors and  purchased  by  the  corporation  if  it  so 
elect,  will  not  be  refused  specific  performance 
against  his  executors  on  the  ground  that  the 
shares  were  undervalued,  unless  the  difference 
In  value  is  so  great  as  to  indicate  fraud,  mis- 
take, or  concealment  in  the  nature  of  fraud. 

e.  lUegaUiy  of  oontraot. 

An  agreement  by  one  transferring  property 
to  a  corporation  to  be  organised  in  return  for 
stock  to  be  Issued  to  him,  to  transfer  a  specified 
amount  of  such  stock  to  one  subscribing  for  oth- 
er stock,  will  not  be  specifically  enforced  where 
the  promisee  became  a  director  in  the  corpora- 
tion after  Its  organisation,  and  as  such  voted 
for  the  transfer  of  the  stock  in  pajrment  for  the 
property  turned  over  to  the  corporation.  Kos- 
ter  V.  Pain,  41  App.  DIv.  443,  68  N.  Y.  Supp. 
865. 

Specific  performance  of  a  contiact  for  the  pur- 
chase by  one  railroad  company  of  the  stock  of 
another  railroad  company  will  not  be  refused  on 
the  ground  that  the  contract  Is  against  public 
policy.  Northern  C.  R.  Co.  v.  Walworth,  193 
Pa.  207.  44  Atl.  258. 
60  L.  R.  A. 


f.  Claim  that  partnerahip  created. 

Specific  performance  of  a  contract  to  take 
shares  in  a  Joint-stock  company  sought  against 
the  purchaser  was  refused  In  Sheffield  Gas  Con- 
sumers* Co.  V.  Harrison,  17  Beav.  294,  on  the 
ground  that  it  was  virtually  a  contract  to  be- 
come a  partner  In  a  partnership. 

But  in  New  Brunswick  ft  C.  B.  ft  Land  Co.  ▼. 
Muggerldge,  4  Drew.  680,  1  Drew,  ft  S.  363.  the 
court  refused  to  follow  the  preceding  case,  and 
held  that  such  a  contract  would  be  specifically 
enforced,  as,  though  the  purchaser  could  put  an 
end  to  his  liability  as  a  shareholder  Immediate- 
ly after  becoming  such,  he  could  do  so  only  by 
transferring  the  shares  to  someone  else. 

A  similar  decision  was  reached  in  Oriental 
Inland  Steam  Co.  v.  Brigga  4  Dc  G.  F.  ft  J. 
191.  31  L.  J.  Ch.  N.  S.  241.  8  Jur.  N.  S.  201.  5 
L.  T.  N.  S.  477,  10  Week.  Rep.  125 ;  and  In  sev- 
eral other  cases  cited  In  thla  note  an  action  for 
specific  pi^rformance  was  maintained  against  a 
Joint-stock  company,  without  any  objection  be- 
ing raised  on  such  ground. 

g.  Laches  or  delay  of  party  seektng. 

Promptness  on  the  part  of  the  one  seeking 
enforcement  in  performing  on  his  pact,  and  In 
seeking  relief,  seems  to  be  especially  necessary 
in  this  class  of  contracta  as  the  value  of  stock 
Is  so  subject  to  fluctuation. 

Thua  Doloret  v.  Rothschild,  1  Sim.  ft  Stn. 
590,  2  L.  J.  Ch.  126,  holds  that  time  is  of  the 
essence  of  a  contract,  as  the  price  of  the  stock 
is  subject  to  dally  variations  in  value. 

And  in  Davison  v.  Davla  125  U.  8.  90,  81 
L.  ed.  635,  8  Sup.  Ct.  Rep.  826,  Affirming  20 
Fed.  Rep.  353,  specific  performance  was  refused, 
where  suit  was  not  brought  until  five  and  a  half 
years  after  the  maturity  of  the  note  for  the  par- 
chase  price,  during  which  period  the  stock  had 
nearly  or  quite  doubled  in  valna 

And  Rogers  v.  Van  Nortwld^  87  Wla  414,  58 
N.  W.  757,  holds  that  a  delay  of  more  than  three 
years  in  bringing  suit  to  compel  the  transfer  of 
stock  from  one  who,  after  agreeing  to  purchase 
It  for  another,  took  the  title  In  his  own  name, 
will  prevent  relief,  where  the  one  for  whom  the 
purchase  was  to  have  been  made  possessed  such 
knowledge  as  would,  with  reasonable  diligence, 
have  led  to  a  disclosure  of  all  the  facts,  and  the 
stock  had  In  the  meantime  greatly  increased  in 
value. 

And  Todd  v.  Diamond  State  Iron  Co.  8  Houst. 
(Del.)  372.  14  Atl.  27,  holds  that  where  the 
contract  provides  for  a  cash  payment  and  the 
balance  within  five  yeara  and  no  payment  of 
any  kind  has  been  made,  an  offer  to  pay  tlie 
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Fowler,  J.,  delivered  tbe  opinion  of  the 

court: 
y  The  bill  in  this  case  was  filed  Inr  Thomas 
"^F.  Ryan,  of  New  Yoric,  against  Louis  Mc- 
Lane  and  others,  for  the  sgeeific  perform- 
ance of  an  alleged  contract,  alid  for  aiTln- 
'^  ]a!^$R)n_  to  f gfltrain  "tSe  defendants  from 
parting  with,  trana^rring,  or  encumbering 
the  possession  of  any  ceirtifioatea  of  stock 
held  by  them,  respectively,  of  the  J[<%board 
Company^  a  railrMi4  company  incorporated 
and-eSLlsling  under  the  laws  of  Virginia  and 
North  Carolina.  Under  powers  granted  by 
its  charter,  this  company  operates,  not  only 
\\a  own  line,  extending  from  Portsmoutli, 
Virginia,  to  Weldon,  North  Carolina,  with 
seTeral  branches  connected  therewith,  but  it 
also  controls  and  operates  eight  other  lines 
of  railroad,  the  names  and  lengths  and  ter- 
mini of  which  it  is  not  necessary  now  to 


mention ;  but  the  bill  alleges  that,  by  means 
of  the  ownership  of  its  own  chartered  line 
and  the  control  of  the  other  corporations 
just   referred    to,    the    Seaboard    Company 
practically  owns,  controls,   and   operates  a  ^ 
railroad   nearly  1,000  miles   in   length,  ex- 
tending from  Norfolk  to  Atlanta,  the  total 
capital  stock  of  whidi  aggregates  $6,142,550,^^ 
and    the    total    bondedi  debts    and    rental     . 
charges  amount  to  about  $16,712,000,  while  ^ 
the  gross  earnings  of  the  whole  system  for 
the  fiscal  year  ending  June  30,  1898,  were 
officially  reported   to   be  $4,011,554.32.     In 
the  sixth  paragraph  of  the  bill  it  is  all^;ed     ^ 
that  on  October  6,  1896,  the  plaintifT  was  ^^ 
a  sto^holder  oi  the  SeaBoard  (^nnpany,  and 
had,  as  was  well  known  to  the  defendants, 
entered  into  contracts  to  purchase  a  large 
amount  of  such  stock;  that  on  the  day  just  ' 
mentioned  he  entered  into  negotiations  with 


whole  sam  after  the  five  years  have  expired, 
and  after  the  vendor  has  discovered  that  the 
ttock  is  worth  much  more  than  the  contract 
price.  Is  not  such  a  tender  as  will  entitle  tbe 
porchaser  to  specific  performance. 

And  Wonson  v.  Fenno,  129  Mass.  410,  holds 
that  a  sale  of  stock  by  a  Arm  will  not  be  specifi- 
cally enforced  after  its  dissolution  against  a 
member  who  did  not  know  of  the  sale,  where  the 
purchaser  might  have  had  the  stock  transferred 
on  the  books  of  the  corporation  if  he  had  ap- 
plied at  any  time  within  a  month  after  the  con- 
tract was  executed,  but  did  not  apply  until  six 
months  thereafter,  when  the  firm  had  no  stock 
I«ft.  and  Its  value  had  increased. 

A  contract  to  sell  all  the  stock  of  a  water 
rompany  cannot  be  specifically  enforced  by  the 
parchaser  where  no  specific  time  for  the  deliv- 
ery of  the  stodc  was  provided  for,  but  a  cash 
payment  was  required,  which  the  purchaser 
ncrer  made  or  tendered.  Wescott  v.  Mulvane, 
7  C.  C.  A.  242,  19  U.  8.  App.  125,  58  Fed.  Bep. 
305. 

In  New  Toik  v.  Passaic  Rol ling-Mill  Co.  80 
Fed.  Bep.  471,  specific  performance  was  denied 
on  the  ground  that  the  purchaser  waited  seven 
years  after  a  surrender  of  the  agreement  was 
obtained  from  him  before  bringing  suit,  al- 
thougb  he  claimed  that  such  surrender  was  ob- 
tained by  fraud. 

In  Chllhowle  Iron  Oo.  v.  Gardiner,  70  Va. 
305,  specific  performance  of  an  agreement  to 
transfer  stock  for  land  belonging  to  the  wife  of 
the  party  seeking  was  refused  where  he  refused 
to  five  a  deed  when  the  stock  was  tendered,  and 
for  five  years  thereafter,  and  until  two  years 
after  the  corporation  had  ceased  to  do  business, 
vfaere  It  appeared  that  it  was  his  purpose  to  ob- 
tain the  money  for  the  land,  and  that  he  did 
not  wish  or  expect  to  obtain  the  stock. 

In  Withy  V.  Cottle,  1  Sim.  ft  Stu.  174,  Turn. 
A  R.  78.  1  L.  J.  Ch.  177,  the  court  held  that  an 
objection  to  specific  performance  of  a  contract 
for  the  sale  of  dividends  of  stock,  that  time  was 
of  the  essence  of  the  contract,  was  not  frivolous. 

Bat  a  delay  by  the  vendor  of  a  little  over  two 
.▼ears  In  bringing  suit,  during  which  time  vari- 
ous applications  for  performance  of  the  contract 
are  made.  Is  not  such  delay  as  will  prevent  re- 
lief. Oriental  Inland  Steam  Co.  v.  Brlggs,  4 
De  6.  P.^  J.  191,  81  L.  J.  Ch.  N.  S.  241,  8  Jur. 
N.  S.  201,  5  L.  T.  N.  8.  477,  10  Week.  Bep.  125. 

And  a  delay  of  fourteen  years,  by  a  son,  in 
demanding  specific  performance  of  an  agree- 
ment by  his  father  to  transfer  stock  to  him,  dur- 
ing which  time  the  son  received  only  one  divi- 
dend, was  held  not  to  prevent  relief  where  the 
i^Atker  bad  stated  that  on  his  death  the  stock 
O0L.B.  A. 


would  go  to  the  son,  and  evidenced  such  an  In- 
tention In  his  will  made  five  years  before  the 
suit  commenced.  Parish  v.  Parish,  82  Beav. 
207. 

An  agreement  to  transfer  stock  If  a  specified 
amount  Is  paid  at  maturity  without  grace  will 
be  specifically  enforced,  although  It  Is  not  paid 
until  what  would  have  been  the  last  day  of 
grace,  where  the  maker  of  the  note  mistakenly 
supposed  that  grace  was  allowed,  and  the  payee 
on  the  day  after  the  note  matured  treated  the 
matter  as  If  payment  was  yet  to  be  made,  and 
did  not  oflTer  to  deliver  up  the  note.  Todd  v. 
Taft,  7  Allen,  371. 

But  where  the  holder  ot  railroad  bonds  Is 
given  therein  the  option  to  receive  payment  In 
money  or  stock,  the  former  to  be  raised  by  a 
sale  of  the  latter,  he  is  not  entitled  to  specific 
performance  of  the  agreement  to  pay  In  stock 
unlnss  he  makes  known  his  election  to  receive 
such  payment  on  or  before  the  day  fixed  for 
payment.  ChafTee  v.  Middlesex  B.  Co.  146  Mass. 
224.  16  N.  E.  34. 

The  above  case,  however,  holds  that  if  he 
makes  known  his  election  within  reasonable  time 
<m  the  last  day  of  payment,  although  after  the 
time  the  business  olBce  of  the  corporation  Is 
usually  closed,  it  Is  sufllclent. 

In  Byder  v.  Bushwlck  B.  Co.  82  N.  Y.  8.  R. 
1105,  10  N.  Y.  Supp.  748,  an  action  for  speclfle 
performance  of  certificates  entitling  the  bolder 
to  stock  in  a  corporation  was  held  to  have  been 
barred  by  limitation  In  New  York  In  ten  years. 

h.  BispQial  0/  Biocik  to  other  perMon9, 

The  contract  will  not  be  specifically  enforced 
If  the  vendor,  because  of  a  previous  disposal 
of  the  stock  to  other  persons,  or  from  other 
cause,  has  no  stock  to  turn  ov^r  to  the  pur- 
chaser, unless  the  one  to  whom  the  stock  was 
turned  over  knew  the  facts,  and  is  made  a  party 
to  the  suit. 

Thus,  Ferguson  v.  Wilson,  L.  B.  2  Ch.  87, 
holds  that  an  agreement  by  a  mining  company 
to  allot  shares  to  a  certain  person  cannot  be 
specifically  enforced  where,  before  the  bill  was 
filed,  all  the  shares  had  been  allotted  to  other 
persons. 

And  an  agreement  by  a  corporation  to  Issue 
a  certain  number  of  shares  of  stock  to  certain 
persons  assisting  In  Its  organisation  will  not  be 
specifically  enforced,  or  any  relief  given  In  such 
an  action,  when  the  stock  has  been  Issued  to 
other  persons,  and  none  remains  at  the  disposal 
of  the  corporation.  Summerlln  v.  Fronterisa 
Silver  Min.  &  Mill.  Co.  41  Fed.  Bep.  249 ;  Chaf- 
fee V.  Middlesex  B.  Co.  146  Mass.  224,  16  N.  m, 
84. 
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three  of  the  defendants,  McLaae>  Robinson, 
and  Watts,  for  the  purchase  of  a  large 
amount  of  the  shares  of  stock  of  the  Sear 
board  Company  from  the  defendants  just 
named,  they  then  and  there  representing 
that  they  were  personal  stockholders  in  said 
company,  and  also  as  a  committee  repreaent^ 
ing  a  large  amount  of  stodc  in  said  corpora- 
tion held  by  others  f  that  the  three  defend- 
ants represented  to  the  plaintiff  that  the 
stock  in  the  Seaboard  Company  owned  by 
titemselves,  and  the  associated  stockholders 
for  whom  they  were  authorized  to  act, 
amounted  to  upwards  of  3,000  shares,  of  the 
par  value  of  $100  each,  and  that  they  were 
desirous  of  making  a  sale  of  all  such  stock 
in  said  corporation,  reserving  also  the  right 
to   include  in   such  contract  a  sale  of  the 


posit  their  stock  with  said  McLane,  Robin-  \ 
son,  and  Watts,  prior  to  October  18,  1896.  V 
It  was  at  the  same  time  agreed  between  the  * 
plaintiff  and  the  defendants  just  mentioned 
that  the  plaintiff  was  to  pay  $125  per  share 
for  all  the  said  stock  owned  by  said  defend- 
ants, as  well  as  for  that  owned  by  the  stock- 
holders who  were  then  represented  by  said 
defendants,  and  also  for  the  stock  of  other 
stockholders  of  said  company  "who  should 
agree  to  such  contract  of  sale,  and  deposit 
their  stock  for  delivery  to  the  plaintiff  on 
or  before  October  18,  1896."    It  was  further , 
agreed,  as  allied,  thaX  the  plaintiff  "ehoald  ■ 
then  and  there  pay  the  sum  of  $60,000  earn-  [ 
est  money  upon  such  purchase  of  stock,  the 
same  to  be  forfeited  as  liquidated  damages 


/  to  include  in  such  contract  a  sale  of  the  if  the  plaintiff  should  fail  to  receive,  take* 
shares  of  any  stockholders  of  said  Seaboard  and  pay  for  all  the  stock  of  the  Seaboard 
Company  as  should  join  with  them,  and  de- '  Company  in  such  contract  of  sale."    It  is  al- 

Bat  Birmingham  Nat.  Bank  v.  Roden,  97  Ala. 
404,  11  So.  883,  holds  that  in  such  an  action, 
although  no  stock  remains  for  disposal,  the  cor- 
poration may  be  decreed  to  pay  the  damages 
resulting  from  Its  breach  of  the  contract. 

Columbine  v.  Chichester,  2  Phill.  Ch.  27,  1 
Coop,  t  Cott.  295,  15  L.  J.  Ch.  N.  8.  408,  10  Jnr. 
626,  holds  that  a  bill  for  specific  performance 
of  an  agreement  by  the  provisional  committee 
of  a  projected  railroad  company  to  deliver  a 
certain  number  of  scrip  certificates  is  demur- 
rable, where  there  is  no  allegation  that  the  com- 
mittee can  transfer  such  shares,  and  It  is  al- 
leged that  more  shares  were  applied  for  than 
there  were  shares  to  allot. 

And  Manton  v.  Ray,  18  R  I.  672,  29  Atl.  998, 
holds  that  the  bill  must  allege  that  defendant 
had  the  stock  at  the  time  of  the  contract,  and 
that  an  allegation  that  defendant  "being  or  pre- 
tending to  be  possessed  of,  or  otherwise  entitled 
to,  certain  shares  of  stock*'  is  insufficient. 

But  an  allegation  that  defendant  was  pos- 
sessed of,  and  was  owner  of,  a  specified  number 
of  shares  of  stock  in  a  corporation  named,  is  suf- 
ficient. Manton  v.  Ray,  19  R.  I.  423,  86  Atl. 
1125. 

A  contract  to  convey  certain  shares  of  stock 
In  a  corporation  cannot  be  specifically  enforced 
where  the  vendor  has  transferred  them  to  a 
third  person.  Sewall  v.  Eastern  R.  Co.  9  Cash. 
6. 

A  sale  of  stock  by  a  firm  will  not  be  specifi- 
cally enforced  after  its  dissolution  against  a 
partner  who  did  not  know  of  the  sale,  where 
the  purchaser  delays  in  applying  for  a  transfer 
on  the  books  of  the  corporation,  and  the  stock 
owned  by  the  firm  has  all  been  disposed  of  be- 
fore such  application  is  made.  Wonson  v.  Fen- 
no,  129  Mass..  405. 

But  specific  performance  will  not  be  refused 
on  the  ground  that  the  vendor  has  sold  the 
stock  to  other  persons,  where  they  are  made  par- 
ties, and  it  is  alleged  that  they  had  knowledge 
of  the  prior  contract.  Northern  C.  R.  Go.  v. 
Walworth,  193  Pa.  207,  44  Atl.  258. 

And  Draper  v.  Stone,  71  Me.  175,  holds  that 
the  mere  fact  that  the  Identical  shares  con- 
tracted for  are  not  in  the  seller's  hands  Is  im- 
material where  he  has  other  shares  of  the  same 
corporation. 

1.  Change  in  value. 


A  decided  change  In  value  of  the  stock  has 
sometimes,  but  not  always,  t^een  held  sufficient 
ground  for  refusing  specific  performance. 

For  cases  where  delay  in  seeking  relief,  as 
well    as    the   change    In    value.    Influenced    the 
decision  of  the  court,  sec  supra,  II.  g. 
50  L.  R.  A. 


In  Gardner  v.  Pulien,  2  Vem.  398,  a  vendor 
of  East  India  company  stock  was  required  to 
transfer  the  stock  in  specie,  and  account  for 
dividends,  although  the  stock  had  greatly  In- 
creased in  value. 

And  Johnson  v.  Brooks,  93  N.  T.  337,  Affirm- 
ing 14  Jones  &  S.  13,  holds  that  specific  perform- 
ance of  an  agreement  by  one  person  to  purchase 
for  another,  with  money  furnished  by  the  lat- 
ter, stock  in  a  mining  corporation,  will  not  be  re- 
fused on  the  ground  that  the  property  has  riaen 
in  value,  as  It  was  purchased  with  the  party's 
own  nxKiey. 

In  Thompson  v.  Harcoart,  1  Bro.  P.  C.  193, 
which  was  an  action  to  be  relieved  from  a  con- 
tract for  the  purchase  of  South  Sea  stock,  in 
which  specific  performance  was  asked  by  cross 
bill,  the  court  refused  specific  performance,  and 
granted  relief  from  the  contract  asked  for.  the 
grounds  set  up  being  that  the  vendor  did  not 
have  the  stock  in  his  own  name,  and  that  the 
contract  was  a  very  hard  one,  the  stock  then  be- 
ing worth  only  about  one  tenth  of  the  contract 
price. 

Musgrave  ft  Hart's  Case,  L.  R.  5  Eki.  193,  37 
L.  J.  Ch.  N.  S.  161.  16  Week.  Rep.  247. 
holds  that  the  subsequent  diminution  in 
the  value  of  the  shares  by  the  insolvency 
of  the  corporation,  of  which  both  parties  were 
Igrnorant  at  the  time,  is  no  defense  to  a  snlt^for 
specific  performance. 

For  other  cases  in  which  the  vendor  songht 
specific  performance  because  of  the  Insolvency 
of  the  corporation,  in  order  that  he  might  be 
relieved  from  liability  on  his  stock,  see  «upni, 
I.  f. 

J.  Ifiscellaneoiis. 

An  agreement  by  one  person  to  transfer  to 
another  stock  in  a  corporation  which  the  former 
expected  to  organize  and  receive  sto<^  therein, 
will  not,  where  such  corporation  is  never  or- 
ganised, be  specifically  enforced  by  reqairlng 
the  promisor  to  transfer  stock  obtained  by  him 
in  another  corporation  organized  by  another  per- 
son. Sessions  v.  Blwell,  54  N.  T.  S.  R.  363.  24 
N.  Y.  Supp.  599. 

Such  a  contract  cannot  be  specifically  en- 
forced by  the  purchaser,  where  the  company, 
as  authorized  by  its  articles  of  incorporation, 
refuses  to  register  the  purchaser  as  a  sharehold- 
er. Bermingham  v.  Sheridan,  38  Bea'!^.  660,  33 
L.  J.  Ch.  N.  S.  571,  10  Jur.  N.  S.  416,  10  L.  T. 
256.  12  Week.  Rep.  658. 

But  an  agreement  to  transfer  shares  In  a 
Joint-stock  company  will  be  specifically  enforced 
In  favor  of  the  purchaser,  where  there  Is  no 
agreement  prohibiting  a  sale  without  the  con- 
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leged  in  the  following  paragi&ph  (the  sev- 
atth)  that  on  the  same  day  on  which  the 
above  verbal  agreement  was  made  the  plain- 
tiff and  said  McLane,  Bobinson,  and  Watts, 
in  order  to  evidence  such  agreement  and  oon- 
v^ tracts  entered  into  a  wittfin  °f{j[wy  "lit,  a 
copy  of  which  is  filed  with,  and  made  a  part 
of,  the  bill.  Inasmuch  as  the  whole  object 
of  this  litigation  appears  to  heib^mnp&'~& 
,/€i)eeificperfonnanee  of  thia-wntten.  wntiuet, 
we  wilfnSve  to  examine  it  carefully,  and  for 
that  purpose  we  vfill  h'lO'e  transcribe  it: 


Memorandum  of  understanding  and  agree- 
.-ment  between  IjOuIs  McLane,  Moncure  Rob- 
inson, and  Legh  R.  Watts,  committee,  par- 
ties of  the  first  part,  and  Thomas  F.  Ryan, 
in  behalf  of  himself  and  associates,  party  of 
the  second  part.  Whereas,  the  parties  of  the 
first  part  are  stockholders  in  the  Seaboard 


and  Roanoke  Railroad  Company,  and  also 
represent  a  large  amount  of  stock  in  said 
corporation  held  by  others;  and  whereas,  the 
said  conunittee,  in  behalf  of  themselves  and 
associate  stockholders,  are  desirous  of  mak- 
ing a  sale  of  all  their  stodk  in  said  corpora- 
tion, and  also  the  shares  of  all  suc^  other 
stockholders  as  join  with  them  prior  to  Oc- 
'^lober  8,  1896;  and  whereas,  the  party  of  the 
second  part,  in  belialf  of  himself  and  asso- 
ciates, is  willing  and  desirous  to  purchase  all 
the  shares  of  stock  held  by  said  committee 
as  the  same  may  be  pooled  and  deposited 
prior  to  said  October  8,  1806,  on  the  terms 
and  conditions  and  for  the  price  hereinafter 
stated:  Therefore,  to  caorry  out  such  in- 
tended purchase  of  said  stock,  the  parties 
agree  together  as  follows:  First  The  price 
which  is  to  be  paid  for  all  such  pool  stock 
of  the  Seaboard  and  Roanoke  Railroad  Corn- 


sent  of  the  directors,  but  only  a  provision  that 
no  transfer  Shall  be  made  except  In  such  man- 
ner as  the  directors  shall  approve.  Poole  v. 
Mlddleton,  7  Jur.  N.  S.  1262,  4  L.  T.  N.  S.  681, 
9  Week.  Rep.  768,  29  Beav.  646. 

And  In  Bvans  v.  Wood,  L.  R.  5  Bq.  9,  87  L.  J. 
Ch.  N.  S.  159,  and  Coles  v.  Brlstowe,  L.  R.  6  Bq. 
149,  the  fact  that  the  corporation  con  Id  not  or 
vonld  not,  after  its  insolvency,  register  the 
name  of  the  purchaser,  was  held  not  to  be 
cronnd  for  refusing  specific  performance  against 
the  pnrchsscr  in  order  to  relieve  the  vendor 
from  liability  on  his  stock. 

In  Shaw  v.  Fisher,  5  De  6.  M.  ft  G.  696,  1 
Jar.  N.  S.  1066,  4  Week.  Rep.  85,  AfDrmlng  1 
Jnr.  N.  S.  971,  3  Week.  Rep.  601,  specific  per- 
fommnoe  of  the  contract  against  the  original 
porchaser  was  refnsed  because  the  vendor  had 
transferred  to  a  purchaser  from  him,  receiving 
the  parcfaase  money,  thus  devesting  himself  of 
title,  even  though  the  subpurchaser  had  not 
been  rcgisfered  so  as  to  relieve  the  vendor  from 
liability. 

For  other  cases  where  the  liability  of  the  pur- 
chaser to  complete  the  purchase  In  order  to  in- 
demnify the  vendor  Is  considered,  see  supra, 
L  f. 

An  agreement  between  stockholders  of  a 
joint-stock  company,  that  a  purchaser  of  any 
pStock  Shall  not  have  the  right  to  vote  it  for 
t  specified  time,  and  that  no  sale  shall  be  made 
to  one  not  holding  stock  without  first  giving 
the  other  stockholders  the  right  to  purchase  at 
the  price  oflTered  by  an  outsider,  will  not  be 
ipedflcally  enforced  so  as  to  compel  a  sale  to 
other  stockholders  at  the  amount  for  which  a 
■ale  has  been  made  to  a  third  party,  as  such  a 
provision  is  a  restraint  on  alienation.  Moses 
r.  Scott,  84  Ala.  608,  4  So.  742. 

In  RIgg  V.  Reading  ft  8.  W.  Street  R.  Co.  191 
Pa.  298,  43  Atl.  212,  a  person  purchased  stock 
for  another  In  h*s  own  name,  under  an  agree- 
ment that  the  purchase  was  for  the  mutual  In- 
terest of  both,  and  that  any  time  the  one  for 
whom  the  purchase  was  made  wished  to  dispose 
of  the  stock  it  was  to  come  back  to  the  one  mak- 
hig  the  purchase,  and  that  he  would  not  sell  to 
an  unfriendly  person  without  first  giving  such 
purchaser  an  opportunity  to  buy  for  himself. 
fhich  purchaser  continued  to  hold  the  stock  In 
his  own  name,  and  the  other.  In  violation  of  his 
agreement,  sold  the  stock  to  an  unfriendly  per- 
ion  who  knew  of  the  agreement,  and  that  the 
■tock  was  in  such  other  person's  name,  and 
who  said  that  he  would  take  his  chances  In 
making  the  purchase.  The  court  held  that  un- 
der the  circumstances  specific  performance 
would  not  be  decreed. 
50  L.  R.  A. 


The  main  case  holds  that  one  seeking  specific 
performance  of  a  contract  for  the  sale  by  a 
committee  representing  a  pool  of  stock  under 
an  agreement  known  to  him,  by  the  terms  of 
which  no  member  should  sell  or  transfer  his  in- 
terest without  the  consent  of  the  holders  of 
three  fourths  of  the  stock,  cannot  set  up,  the  in- 
validity -of  the  pooling  agreement  against  the 
contention  of  the  committee  that  the  contract 
had  not  been  ratified  by  the  holders  of  three 
fourths  of  the  stock  as  required,  as  the  two  con- 
tracts are  so  connected  that  the  later  one  must 
be  deemed  to  have  been  made  subject  to  the 
provisions  of  the  earlier. 

A  vote  by  the  directors  of  a  corporation  offer- 
ing to  distribute  new  stock  to  existing  stock- 
holders in  specified  proportions,  one  third  of 
the  purchase  price  to  be  paid  at  the  time  of 
subscribing,  does  not  constitute  a  written  con- 
tract to  sell  stock  to  one  not  an  actual  stock- 
holder who  had  purchased  from  stockholders 
the  right  to  subscribe  in  their  place,  so  as  to 
entitle  him  to  maintain  an  action  for  specific 
performance,  under  a  statute  authorising  such 
an  action  on  any  written  contract.  Sewall  v. 
Eastern  R.  Co.  9  Cush.  6. 

In  Chater  v.  San  Francisco  Sugar  Ref.  Co. 
19  Cal.  219,  three  persons  agreed  to  form  a  cor- 
poration, two  to  contribute  money  and  the  other 
to  give  his  note,  the  stock  to  be  evenly  divided 
between  them,  and  the  latter  to  pledge  his  stock 
to  the  others  as  secnrlty  for  his  note  on  which 
they  were  to  raise  money.  The  note  was  not 
given,  and  the  st6ck  was  not  Issued  to  such 
third  person,  and  no  demand  for  either  was 
made,  but  he  was  recognized  by  the  others  as  a 
corporator,  and  the  share  coming  to  him  was 
sufllclent  to  pay  his  contribution.  The  court 
held  that  he  was  entitled  to  specific  perform- 
ance of  the  agreement  to  transfer  his  share  to 
him,  the  others  having  waived  the  right  to  de- 
mand the  note  and  the  pledge  of  the  shares  as 
security. 

A  sale  by  commissioners  of  turnpike  stock  be- ' 
longing  to  the  state  authorized  by  statute  at 
the  time  will  be  enforced  against  the  commis- 
sioners, notwithstanding  the  subsequent  repeal 
of  such  statute.     Baldwin  v.  Com.  11  Bush,  417. 

An  agreement  to  sell  stocks  in  a  manufac- 
turing company  will  not  be  specifically  enforced 
at  the  Instance  of  the  purchaser,  where  be  has 
voluntarily  surrendered  the  agreement.  York 
V.  Passaic  Rolling  Mill  Co.  80  Fed.  Rep.  471. 

An  agreement  to  transfer  stock  as  security 
for  a  debt  will  not  be  specifically  enforced  after 
the  debtor's  death,  although  it  might  be  en- 
forced as  against  the  debtor  or  his  heirs.  City 
F.  Ins.  Co.  V.  Olmsted,  83  Conn.  476. 
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panj  iB  one  hundred  and  twenty-five  dollars 
per  share.  Second.  The  committee  is  to  de- 
dare  the  amount  oi  all  stock  deposited  with 
the  said  pool  and  embraced  in  this  contract 
of  sale  on  October  18,  1896.  Third.  The 
party  of  the  second  part  makes  this  contract 
to  purchase  relying  on  the  representation 
that  the  railroad  companies  comprising  the 
Seaboard  Air-Line  system  are  free  of  all 
floating  debt  due  to  any  creditor  other  than 
some  company  in  that  system.  Said  party 
of  the  second  part  is  to  have  forty  days  from 
this  date  within  which. to  have  an  examina- 
tion made  into  the  condition  and  accounts  of 
said  corporation  and  system,  and  to  deter- 
mine whether  said  representation  is  correct. 
Fourth.  The  party  of  the  second  part  now 
deposits  sixty  thousand  dollars  cash  with 
the  committee,  and  agrees  that  that  sum 
shall  be  ^forfeited  and  paid  as  liquidated 
damages  in  case  he  and  his  associates  fail, 
at  the  expiration  of  said  forty  days,  to  ac- 
cept, take  over,  and  fully  pay  in  cash  for  all 
such  pool  stock,  at  the  price  of  one  hundred 
and  twenty-five  dollars  for  each  and  every 
share  thereof.  If  such  liquidated  damages 
are  so-  forfeited  by  the  second  party,  said 
sum  shall  be  paid  over  by  the  said  commit- 
tee to  the  railroad  company,  and  distribut- 
ed as  a  dividend  among  all  the  holders  of 
common  stock.  At  the  expiration  of  said 
forty  days  the  party  of  the  second  part 
agrees  to  purchase  and  take  over  from  such 
committee  not  to  exceed  one  hundred  and 
seventy-five  shares  of  the  stock  of  the  Balti- 
more Steam-Packet  Company,  and  to  pay 
therefor  the  sum  of  fifteen  hundred  dollars 
cash  for  each  share.    Fifth.  Simultaneously 


with  the  closing  of  said  option  by  the  party  of 
the  second  part,  and  the  payment  in  cash  for  all 
such  pool  stock  of  the  Seaboard  and  Roanoke 
Railroad  Company,  less  the  sixty  tiiousand 
dollars  deposited  with  the  execution  of  this 
contract,  which  is  to  be  treated  in  that  event 
as  a  part  of  the  purchase  money,  and  also 
to  pay  in  cash  for  the  shares  of  the  Balti-     | 
more  Steam-Packet  Company  above  sped-     i 
fied,  the  c<mmutt<ee  are,  tn  provide,  if  re-     ' 
quested  by  tBesecond  party,  th^jrgignation 
of  the  president  and  directors  ^^"rae-^Sea- 
board  and  Roanoke  Railroad  Company  and    i 
of  their  controlled    corporations,    and  the    ' 
Baltimore  Steam-PdTdret  Company,  and  pro-    ' 
cure  the  nominees  of  the  party  of  the  sec-    i 
ond  part  to  be  elected  in  their  places,  so  as 
to  give  control  of  said.  ocNcporation  to  said   i 
second  party.    Witness  the  following  signa- 
tures   and  seals  to  this  memorandum    of 
agreement,  which  is  executed  in  triplicate 
this  sixth  day  oi  October,  a.  d.  eighteen  hun- 
dred and  ninety-six.       Louis  McLane. 

Moncurc  Robinson. 

Legh  R.  Watts. 

Thomas  F.  Ryan. 

Subsequent  to  the  filing  of  the  bill  the 
plaintiff  filed  several  exhibits  in  addition  to 
the  above  agreement,  consisting  of  records 
of  two  suits  in  equity,  .both  brought  by  him, 
one  in  the  circuit  court  oi  the  United  States 
for  the  district  of  Maryland,  on  the  11th  of 
May,  1897,  against  McLane,  Watts,  and  the 
executors  of  Robinson,  and  the  other  in  the 
circuit  court  for  the  eastei*n  district  of  Vir- 
ginia, on  2d  of  October,  1897,  against  the 
Seaboard  k  Roanoke  Railroad  Company  and 


In  Bof  parte  London  Bank  of  Scotland,  L.  B. 
12  Bq.  268,  an  agreement  was  made  between 
two  banks,  one  of  which  transferred  its  good 
will  to  the  other,  that  the  latter  should  allot 
10,000  shares  of  its  increased  stock  to  the  dl- 
Kctors  of  the  former  for  distribution  among  Its 
stockholders,  the  directors  paying  a  specified 
amonnt  as  consideration.  Only  9,740  shares 
were  applied  for  and  allotted,  and  after  Bome 
time  a  mntnal  release  was  executed  between  the 
two  banks  reciting  the  allotment  of  the  10,000 
shares.  Afterwards  the  second  bank  was 
wound  up,  and,  there  being  a  certain  amount  to 
be  returned  to  the  shareholders,  the  former  bank 
dalmed  the  ri^t  to  participate  as  to  the  re- 
maining 260  shares.  The  court  held,  however, 
that  It  was  not  a  case  for  specific  performance, 
and  that,  although  the  consideration  for  all  the 
shares  had  been  paid,  the  260  shares  would  be 
entitled  to  no  interest  In  the  amount  returned, 
as  there  had  been  no  one  to  take  them  and  as- 
mme  the  liability  thereon. 

An  agreement  to  reconvey  stock  on  payment 
of  a  debt  for  which  It  Is  held  as  collateral  can- 
not be  specifically  enforced  by  one  to  whom  the 
equity  of  redemption  had  been  transferred  with- 
out consideration,  where  the  promisor  vras  en- 
titled to  the  stock  as  owner  on  the  rescission 
of  a  contract  with  the  borrower  for  Its  exchange 
for  land,  which  rescission  such  promisor  made 
In  accordance  with  the  terms  of  the  contract. 
Shinkle  v.  Vlckery  (Mo.)  65  S.  W.  456. 

An  agreement  by  a  foreign  railroad  company 
to  deliver  stock  to  a  foreign  construction  com- 
pany for  the  construction  of  a  ruIIroAd  in  an- 
other state  will  not  be  specifically  enforced  by 
requiring  the  delivery  of  the  stock,  si  though 
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the  court  has  Jurisdiction  of  the  railroad  com- 
pany, where  the  road  has  not  been  constructed, 
as  It  would  not  be  possible  for  the  court  to 
compel  the  construction  company  to  perform 
Its  part  of  the  contract.  Kansas  &  E.  R.  Constr. 
Co.  V.  Topeka,  S.  ft  W.  B.  Co.  186  Mass.  34,  4C 
Am.  Rep.  489. 

III.  Partiea. 

i 

The  corporation  Is  not  a  necessary  parf^  to 
an  action  to  compel  specific  performance  of  a 
contract  by  a  stockholder  for  the  sale  of  stock 
already  Issued  to  him.  Krohn  v.  Williamson, 
18  C.  C.  A.  668,  31  TJ.  S.  App.  325.  66  Fed.  Rep. 
655 ;  Sayward  v.  Houghton,  82  Cal.  628.  23  Pac. 
120. 

But  where  it  Is  sought  to  make  the  corpora- 
tion transfer  the  stock  on  its  books  as  well,  it 
is  a  necessary  party.  Crump  ▼.  Thnrber,  116 
U.  S.  56,  29  L.  ed.  328,  5  Sup.  Ct.  Hep.  1164. 

lY.  Relief. 

Where  the  stock  has  been  disposed  of  ae  that 
the  transfer  thereof  cannot  be  specifically  en- 
forced, the  courts  have  sometimes,  but  not  al- 
ways, granted  other  relief. 

Thus.  In  Wonson  v.  Fenno,  129  Mass.  406,  the 
court  held  that  where  the  seller  had  disposed 
of  the  stock  the  purchaser  would  be  entitled  to 
recover  In  an  action  for  specific  performance  the 
amount  paid  by  him  with  Interest. 

And  in  CliaflTee  v.  Middlesex  R.  Cow  146  Mass. 
224.  16  N.  B.  34,  the  seller  was  ordered  in  such 
an  action  to  pay  the  market  value  of  the  stock 
at  the  time  the  purchaser  was  entitled  Co  re- 
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others.    We  shall  have  occasion  to  refer  to 
ioiDe  of  these  exhibits  presently. 

In  the  seventh  paragraph  of  the  bill  the 
plaintiff  further  alleges  that  in  part  per- 
formance of  said  wriUen  agreement  he  paid 
to  the  said  committee  $60,000  in  cash,  as 
part  of  the  purchase  money  for  said  stock, 
tnd  that  under  said  written  agreement,  as 
construed  by  him,  he  agreed  and  bound  him- 
self to  purchase,  accept,  and  pay  $125  per 
share  for  all  the  shares  of  stock  held  by  oth- 
ers than  the  said  committee  and  their  asso- 
ciates, who  should,  prior  to  October  18,  1896, 
join  in  said  contract  of  sale  on  the  terms  and 
conditions  therein  stated,  and  should  deposit 
their  stock  with  said  committee,  and  that 
the  latter  thereby  bound  themselves  to  de- 
dare  on  October  18.  1896,  the  amount  of  all 
stock  deposited  with  them  and  embraced  in 
snA  contract  of  sale.  It  is  further  alleged 
that  said  committee  represented  that  the 
shares  of  stock  owned  by  them,  and  those 
then  associated  and  represented  by  them  in 
said  contract,  amounted  to  over  3,000  shares, 
but  that  they  refused  to  give  any  informa- 
tion as  to  the  amount  of  stock  held  by  them 
and  their  associates,  respectively;  that  said 
committee  did  not  inform  the  plaintiff  that 
any  stockholders  of  said  company  not  asso- 
ciated with  them  prior  to  October  6,  1896, 
had  elected  to  join  with  said  committee  in 
the  said  contract  of  sale,  or  to  deposit  their 
stock  before  October  18,  1896;  and  the  plain- 
tiff therefore  avers  that  said  committee  had 
not  prior  to  that  date  received  any  deposit 
of  stock  which  he  was  bound  to  take,  except 
the  stock  of  said  committee  owned  and  held 
by  them  individually  and  the  stock  of  those 
actually  associated  with  them  on  October  6, 


1896.  It  is  also  alleged  that  the  certificates 
of  the  stock  the  plaintiff  was  bound  to  take 
had  been  deposited  with  the  defendant  Mc- 
Lane,  and  were  in  his  possession  in  Balti- 
more, Maryland,  at  the  time  of  filing  of  the 
bill;  that  the  plaintiff  has  offered  to  take 
and  pay  for  all  the  stock  covered  by  said 
contract,  but  that  said  committee  refused  to 
deliver  the  same.  In  the  fourteenth  para- 
graph of  the  bill  it  is  alleged  that  the  refusal 
of  the  committee  to  deliver  the  stodc  daimed 
by  the  plaintiff  was  based  upon  the  terms  of 
the  contract  or  pooling  agreement  between 
themselves  and  other  stockholders  dated  Oc- 
tober 2,  1896,  under  which  said  stock  had 
been  deposited  with  them,  which  contained 
a  provision  that  no  sale  should  be  made 
without  the  concurrence  of  the  holders  of 
three  fourths  of  the  stock  held  by  all  the 
signers  of  the  pooling  agreement,  without 
reference  to  the  question  as  to  whether  it 
had  actually  been  deposited  or  not  prior  to 
the  date  mentioned.  By  the  terms  of  the 
pooling  agreement  just  referred  to,  dated  the 
2d  October,  1896, — four  days  before  the  exe- 
cution of  the  contract  here  sought  to  be  en- 
forced,— it  was,  for  their  mutual  protection, 
agreed  between  the  stockholders  of  said 
company  who  should  sign  it  that  for  the 
period  of  five  years  from  the  date  of  said 
agreement,  or  until  thirty  days  after  it  was 
abrogated  by  the  written  assent  of  the  par- 
ties thereto  holding  three  fourths  of  the  said 
stock,  none  of  said  stock  should  be  sold  or 
transferred  for  voting  purposes,  unless  with 
the  written  concurrence  of  the  same  number 
of  such  stockholders  as  were  authorized  to 
abrogate  said  agreement.  The  plaintiff  fur- 
ther alleges   that,  being  advised  that  the 


celTe  the  same,  where  it  had  been  disposed  of    forced  in  this  country  where  similar  stock  can 


before  the  action  was  brought. 

And  In  Birmingham  Nat.  Bank  v.  Roden,  97 
Ala.  404,  11  8o.  883,  a  corporation  which  bad 
Isnied  all  Its  stock  to  other  persons  In  consid- 
eration of  an  agreement  to  issue  a  specified 
tffloant  to  a  given  snbscrlber  was  decreed  to 
pay  the  damages  resulting  from  its  breach  of 
the  contract. 

Bat  Sommerlin  v.  Fronterlza  Silver  Min.  ft 
MilL  Co.  41  Fed.  Rep.  249,  holds  that  no  re- 
lief can  be  given  in  sach  an  action,  where  the 
ftock  has  been  Issued  to  other  persons,  and  none 
remains  at  the  disposal  of  the  company,  as  the 
only  relief  available  is  a  money  decree  for  which 
in  adequate  remedy  at  law  exists. 

And  in  Ferguson  v.  Wilson,  L.  R.  2  Ch.  87, 
the  decision  was  to  the  same  effect. 

The  plaintiff  In  an  action  to  recover  specific 
sbares  of  mining  stock  or  their  value  is  not  en- 
titled to  delivery  of  the  particular  stock  con- 
tracted for,  where  all  the  shares  have  the  same 
▼aloe,  and  other  shares  will  serve  the  same 
parpose  in  every  respect  Hardenbergh  v. 
Bacon,  S3  Cal.  356. 

Ooe  entitled  to  specific  performance  of  a  con- 
tract by  a  corporation  to  transfer  stock  to  him 
may,  In  order  to  make  the  relief  effective,  have 
fraudulent  conveyances,  by  which  the  corpora- 
tion has  been  deprived  of  its  property,  set  aside 
<RL  proof  of  the  fraud.  Ames  v.  Wltbeck,  179 
IlL  458.  58  N.  B.  969. 

▼.  OoncluHon, 


la  conclusion,  a  contract  for  the  purchase  of 
stock  in  a  corporation  will  not  generally  be  en- 
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be  procured  in  the  market  and  its  value  can  be 
readily  ascertained,  unless  the  purchaser  has 
some  particular  reason  for  desiring  the  stock, 
although  it  would  seem  that  there  is  a  tendency 
to  allow  this  relief  to  a  greater  extent  than 
formerly.  In  England  it  is  the  rule  to  allow  It 
almost  as  a  matter  of  course  in  cases  of  con- 
tracts for  stocks  of  private  or  business  corpora- 
tions. In  England  also  this  remedy  has  fre- 
quently been  allowed  to  the  vendor  in  order  to 
indemnify  him  against  further  liability  on  his 
stock. 

The  fact  that  a  trust  is  Involved  is  also 
ground  for  allowing  specific  performance.  In 
some  cases  this  relief  is  allowed  to  the  vendor, 
although  the  action  is  in  effect  one  for  the  re- 
covery of  the  contract  price  only,  on  the  ground 
that  the  purchaser  might  maintain  such  an'  ac- 
tion, and  the  remedy  must  be  mutual.  There 
are,  however,  cases  holding  the  other  way.  It 
Is  not  considered  a  sufficient  ground  for  allow- 
ing such  relief  that  the  purchaser  desires  to  ob- 
tain control  of  the  corporation. 

Among  the  defenses  that  may  be  set  up  to 
such  an  action  are  uncertainty  or  incomplete- 
ness of  the  contract,  the  lack  of  mutuality  or 
of  consideration,  the  fraud  of  the  party  seek- 
ing, or  laches  or  nonperformance  on  his  part. 
A  decided  change  in  value  also  is  usually, 
though  not  always,  considered  a  sufficient  de- 
fense. Where  the  vendor  has  disposed  of  the 
stock  to  others  the  contract  cannot  be  specifi- 
cally enforced  by  compelling  him  to  actually 
deliver  stock  to  the  purchaser,  but  in  some 
cases  other  relief  has  been  granted  to  the  pur- 
chaser in  such  an  action.  J.  H.  H. 
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pooling  agreement  wag  void  as  asainst  pul>- 
lic  policy  and  for  other  reasons,  he  institut- 
ed suits  in  the  circuit  courts  of  the  United 
States  for  the  district  of  Maryland  and  the 
eastern  district  of  Virginia  to  have  said 
agreement  set  aside  so  that  the  d^endants 
might  be  without  excuse  for  their  refusal  to 
carry  out  their  contract  of  sale.  But  a  few 
days  before  the  hearing  in  the  court  below 
the  plaintiff  amended  his  bill  by  adding  sev- 
eral additional  paragraphs,  the  most  impor- 
tant of  which,  and  the  one  most  relied  upon 
by  the  plaintiff,  is  paragraph  14a.  We  shall 
liave  occasion  to  refer  to  this  amendment 
more  particularly  hereafter.  It  is  sufficient 
I  to  say  thaA  the  pooling  agreement,  so  far  as 
I  is  disclosed  by  the  bill  in  this  case,  has  never 
\  been  set  aside  either  by  the  concurrence  of 
/  the  parties  thereto  or  by  the  decree  of  any 
court. 

We  have  thus  stated  so  much  of  the  very 
elaborate  bill  as  we  think  is  necessary  to  a 
discussion  of  the  controlling  questions  pre- 
sented by  thitf  appeal. 

The  defendants  demurred  to  the  whole 
bill  as  amended,  upon  the  grounds  ( 1 )  that 
it  is  without  eauity;  (2)  that  the  court  is 
without  jurisdiction  to  grant  the  relief 
prayed.  The  court  below  passed  a  decree 
sustaining  the  demurrer,  dismissing  the  bill, 
and  dissolving  the  injunction.  From  this 
decree  the  plaintiff  has  appealed. 

Although  the  discussion  at  t^e  hearing 
took  a  wide  range,  and  the  arguments  of  the 
distinguished  counsel  for  both  plaintiff  and 
defendants  were  .characterized,  if  possible, 
by  more  than  their  usual  ability  and  re- 
search, yet,  after  all,  the  plaintiff's  case  must 
rest  upon  the  contract  alleged  to  have  been 
made  by  him  with  the  defendants.  A  good 
deal  was  said  as  to  the  effect  of  the  demur- 
rer in  tliis  caae ;  that  is  to  say,  how  far  and 
in  what  sense  it  admits  the  allegations  of 
the  bill.  It  is  sufficient  to  say  that  the  de- 
murrer does  not  admit  the  construction  the 
plaintiff  has  in  his  bill  placed  upon  the  al- 
leged contract  of  sale  to  be  correct,  nor  the 
correctness  of  the  construction  he  has  placed 
upon  the  pooling  agreement  on  which  the  de- 
fendants rely  to  justify  their  refusal  to  con- 
summate the  agreement  relied  on  by  the 
plaintiff.  In  other  words,  the  demurrer  ad- 
mits that  there  were  such  contracts  as  are 
set  out  in  the  exhibits,  and  raises  the  ques- 
tion as  to  their  true  construction.  It  fol- 
lows, therefore,  that  our  principal  duty  in 
this  case,  waiving  the  question  of  jurisdic- 
tion, will  be  to  ascertain  what  is  the  true 
meaning  of  the  contract  of  October  2,  1896, 
in  the  light  of  the  traversable  averments  of 
fact  not  contradicted  or  shown  to  be  untrue 
in  one  or  other  of  the  exhibits  filed  by  the 
plaintiff. 

But,  before  considering  this  controlling 
question,  it  may  be  proper  to  pause  for  a 
moment  to  inquire  more  particularly  as  to 
what  is  the  case  presented  to  us  by  this  bill. 
It  is  simply  this:  The  plaintiff  comes  into 
a  court  of  equity  asking  for  the  specific  per- 
formance of  a  contract  which  upon  its  face 
shows  that,  so  far  as  the  parties  to  it  were 
concerned,  it  was  entered  into  for  the  pur- 
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pose  of  enabling  him  to  get  control  of  this 
great  corporation.  He  was  to  become  the 
owner  of  stock;  according  to  his  construc- 
tion, of  just  enough  stock  to  make  him  mas* 
ter  of  the  situation,  so  that,  upon  his  re- 
quest those  who  had  been  placed  in  authority 
by  the  stockholders  were  to  resign  and  place 
him  in  control,  not  only  of  the  Seaboara  Air 
Line,  but  of  the  eight  other  corporations  con- 
nected with  and  operated  hj  it.  But,  what- 
ever may  be  the  construction  of  this  con- 
tract by  the  plaintiff,  it  also  appears  upon 
its  face  that  the  intention  of  the  committee 
was  to  make  terms  in  relation  to,  and  were 
desirous  of  making  a  sale  of,  not  only  their 
own  stock,  but  as  well  that  of  their  associ- 
ates, and  the  stock  of  all  such  other  stock- 
holders as  should  join  with  them  prior  to 
October  18,  1896.  We  say  this  is  apparent 
from  the  contract  itself.  Such  a  course  was, 
without  regard  to  the  pooling  agreement,  de- 
manded by  the  plainest  dictates  of  ordinary 
fair  dealing.  In  short,  the  course  which  the 
plaintiff  is  here  contending  the  defendants 
are  bound  to  pursue  would  have  resulted  in 
selling  their  own  stock,  and  at  the  same 
time  in  selling  out  the  minority  stockholders. 
While  we  do  not  wish  to  be  understood  as 
saying  that  never,  under  any  circumstances, 
will  a  court  of  equity  enforce  a  contract  for 
the  purchase  of  a  controlling  interest  in  a 
corporation,  yet  we  are  clearly  of  opinion 
that  this  contract,  showing,  as  it  does,  upon 
its  face,  an  evident  intention  on  the  part  of 
the  committee  to  protect  all  the  stockholders 
who  should  join  in  the  pool  before  October 
18,  1896,  should  not' be  enforced  by  a  court 
of  equity  in  such  manner  as  to  prevent  the 
carrying  out  of  that  intention.  It  may  be 
that  the  position  of  the  plaintiff  in  this  re- 
spect may  be  legal,  but  it  is  certainly  far 
from  equital>le.  He  relies  upon  the  provi- 
sion in  the  contract  that  he  was  to  take  and. 
pay  for  only  such  shares  of  stock  as  wera 
both  pooled  and  deposited  before  18th  Octo-f 
her,  1896,  while  he  must  have  known  from 
the  face  of  the  contract  itself  that  the  ob- 
ject of  the  committee  was  to  sell,  not  only 
their  own  stock,  and  the  stodc  of  those  who 
had  joined  the^pool  on  October  6th,  but  also 
all  the  stock  of  other  stockholders  who 
should  join  before  the  18th  of  that  month. 
This  is  shown,  as  we  have  said,  not  only  by 
the  contract  itself,  but  also  by  the  circular 
letter  signed  by  R.  C.  Hoffman,  dated  Octo- 
ber 7,  1896,  the  day  after  the  execution  of 
the  alleged  contract  of  sale.  This  letter,  or 
a  copy  of  it,  was  filed  by  the  plaintiff  with 
his  bill  in  the  circuit  court  of  the  eastern 
district  of  Virginia,  and  that  bill  alleges 
that  it  was  sent  to  all  the  stockholders  of 
the  Seaboard  Company,  of  whom  he  was  one. 
It  informs  them,  and  informed  him,  that  the 
pool  is  for  the  benefit  of  all,  and  requests 
them  all  to  join  on  or  before  the  18th  Octo- 
ber. It  is  sufficient,  for  the  purposes  of  the 
aspect  of  the  case  we  are  now  discussing, 
that,  whatever  may  have  been  the  plaintiff's 
views  in  regard  to  his  legal  rights,  he  was 
fully  informed,  and  must  be  held  to  have 
known  from  the  very  beginning  of  negotia- 
tions at  Norfolk;  of  the  equitable  ground  up- 
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on  which  the  defendants  were  standing.    Al- 
though it  may  not  be  proper  to  take,  as  ad- 
mitted by  the  demurrer,  the  allegations  of 
the  sworn  answers  of  Messrs.  McLane  and 
Watts  to  the  bill  filed  by  the  plaintiff  in  the 
United  States  circuit  court  for  the  district 
of  Maryland,  and  filed  as  exhibits  with  the 
bill  in  this  case,  yet  we  cannot  shut  our  eyes 
to  the  facts  therein  allied,  namely,  that  be- 
fore and  at  the  time  the  alleged  contract  of 
sale  was  made  the  plaintiff  and  his  attorney 
were  in  possession  of  full  knowledge  that 
the  committee  was  acting  for  all  the  stock- 
holders w^ho  should  join  the  pool  before  Octo- 
ber 18th,  and  not  as  he  now  contends,  for 
only  those  who  had  joined   and  deposited 
their  stock  before  that  date.    What  must  be 
the  answer  of  a  court  of  equity  to  a  plaintiff 
who  asks  it  to  exercise  its  sound  judicial  dis- 
cretion in  the  specific  performance  of  a  con- 
tract which  has  for  its  main  object  the  plac- 
ing of  this  great  corporation  in  his  control 
or  in  the  control  of  himself  and  his  undis- 
'  closed  associates  ?     It  seems  very  clear  to  us 
I  that  it  is  no  part  of  the  duty  of  such  a  court 
I  to  grant  any  relief  under  such  circumstan- 
.  ees  as  confront  us  under  the  allegations  of 
i  this  bill  and  the  exhibits  filed  with  it.    The 
'  only  case,  so  far  as  we  have  been  informed, 
where  a  plaintiff  has  appealed  to  a  court  of 
equity  to  specifically  enforce  a  contract  for 
the  purchase  of  stock  for  the  purpose  of  get- 
ting control  of  a  corporation,  is  the  case  of 
Foil's  Appeal,  91  Pa.  436,  36  Am.  Rep.  671. 
The  bill  in  the  case  just  referred  to  was  filed 
to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  stock  of 
a  national  bank  for  the  purpose  of  control- 
ling it.    We  quote   from   the  opinion   just 
citeid:     "This  case  presents  some  extraordi- 
nary features.     We  have  nothing  like  it  in 
this  state  since  equity  powers  were  conferred 
upon  the  courts.     .    .    .    The   avowed   ob- 
jects of  the  purchase  of  the  stock  and  the 
filing  of  this  bill  were  to  get  the  control  of 
the  bank  for  Greer  and  his  friends.    This 
appears  upon  the  face  of  the  bill  and  is  the 
main  ground  upon  which  equitable  relief  is 
asked.     .     .     .    While  the  legal  right  of  the 
plaintiff  to  buy  up  sufficient  of  the  stock  of 
this  bank  to  control  it  in  the  interest  of  him- 
self and  friends  may  be  conceded,  it  is  by 
no  means  clear  that  a  court  of  equity  will 
lend  its  aid  to  help  him.  A  national  bank  is 
a  quasi  public  institution.  While  it  is  the 
property  of  its  stockholders,  and  its  profits 
inure  to  their  benefit,  it  was  nevertheless  in- 
tended by  the  law  creating  it  that  it  should 
be  for    the    public   accommodation.     .     .     . 
The  stock,  as  now  held,  is  scattered  among  a 
variety  of  people,  and  held  in  greater  or  less- 
er amounts.     It  is  difficult  to  see  how  the 
small  stockholders,  who  have   their    modest 
earnings  invested  in  it,  the  depositors,  who 
use  it  for  the  safe-keeping  of  their  moneys, 
or  the  business  public,  who  look  to  it  for  ac- 
commodation,    .     .     .     are  to    be   benefited 
by  the  concentration  of  a   majority   of   its 
stock  in  the  hands  of  one  man,  or  in  such 
wsy  that  one  man  and  his  friends  shall  con- 
trol it.     .     .     .     Were  we  to  affirm  this  de- 
cree, I  see  no  reason  why  we  may  not  be 
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called  upon  to  use  the  extraordinary  powers 
of  a  court  of  equity  to  assist  in  miscellane- 
ous stock-jobbing  operations.  .  .  .  The 
decree  of  a  chancellor  is  the  exercise  of  a 
sound  discretion.  It  is  of  grace,  not  of 
right,  and  will  never  be  made  where  the 
equity  and  justice  of  a  case  is  not  clear."  In 
this  connection  the  defendant  relied  upon 
Barnes  v.  Broum,  80  N.  Y.  627,  and  Cook, 
Corp.  §  622,  which  is  based  upon  the  case 
just  cited  for  the  proposition  that  a  contract 
by  which  directors  who  own  a  majority  of 
the  stock  agree  to  sell  it,  and  substitute  the 
vendees  as  directors  of  the  oompany,  is  not 
illegal.  But  the  situation  here  is  quite  dif- 
ferent; for  neither  the  vendors  nor  the  ven- 
dee had  a  majority,  and  therefore  it  is  clear 
and  it  was  so  contended  by  the  plaintiff's 
counsel  that  the  object  of  the  contract  was 
to  give  him  the  majority  by  uniting  his  hold- 
ings to  those  of  the  defendants,  ni  addition 
to  this,  it  may  be  observed  that  we  may  con- 
cede for  the  purpose  of  the  argument  of  this 
branch  of  the  case  that  the  alleged  contract 
is  not  illegal.  But  it  does  not  follow  that 
because  it  is  not  illegal  it  is  equitable,  and 
should  be  enforced  by  a  court  of  equity.  As 
was  said  by  the  supreme  court  of  Pennsyl- 
vania in  FoU's  Appeal,  91  Pa.  436,  36  Am. 
Rep.  671,  if  parties  were  able  to  obtain  con- 
trol by  purchase,  it  cannot  be  helped,  but 
here  is  a  quasi  public  corporation  in  which 
the  minority  stockholders  and  the  public  are 
to  be  considered.  If  the  plaintiff  has  any 
legal  rights,  let  him  enforce  them  in  a  court 
of  law.  What  we  have  said  cannot,  of 
course,  be  taken  to  indicate  that  we  are  of 
opinion  that  there  may  not  be  many  cases 
in  which  a  court  of  equity  will  specifically 
enforce  contracts  for  the  sale  of  railway  or 
other  shares.  It  is  said  in  §  338,  Cook, 
Stock,  Stockholders  &  Corp.  Law:  "If  the 
stock  contracted  to  be  sold  is  easily  obtain- 
able in  the  market,  and  there  are  no  par- 
ticular reasons  why  the  vendee  should  have 
the  particular  stock  contracted  for,  he  is  left 
to  his  action  for  damages.  But  where  the 
value  of  the  stock  is  not  easily  ascertainable, 
or  the  stock  is  not  to  be  obtained  readily 
elsewhere,  or  there  is  some  particular  and 
reasonable  cause  for  the  vendee's  requiring 
the  stock  contracted  for  to  be  delivered,  a 
court  of  equity  will  decree  a  specific  per- 
formance, and  compel  the  vendor  to  deliver 
the  stock."  Gottschalk  v.  Btein,  69  Md.  51, 
13  Atl.  625.  This  is  a  sufficient  statement 
of  the  general  rule.  But,  of  course,  if  it  be 
true,  as  we  have  pointed  out,  that  the  cause 
or  reason  why  the  plaintiff  here  demands 
the  stock  is  not  equitable,  and  therefore  not 
reasonable,  the  court  will  not  decree  speci- 
fic performance,  although  the  value  of  the 
stock  is  difficult  to  ascertain,  and  cannot  be 
obtained  elsewhere.  But  in  this  case,  how- 
ever difficult  it  may  be  to  obtain  the  stock 
elsewhere,  it  is  not  difficult  to  ascertain  its 
value;  for,  in  the  bill  filed  in  United  States 
circuit  court  by  the  plaintiff,  he  alleges  that 
its  value  is  $100  per  share. 

But,  assuming  that  the  contract  is  not  il- 
legal, let  us  examine  it,  and  ascertain,  if 
we  can,  its  true  meaning.     We  have  already 
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seen  what  this  contract  is,  and  we  have  also 
said  how  far  and  in  what  sense  the  demur- 
rer admits  the  allegations  of  the  bill.  The 
bill  alleges  that  before  the  agreement  was 
made,  and  while  negotiations  were  pending, 
the  defendants  McLane,  Robinson,  and  Watts 
informed  him  they  were  acting  as  a  "com- 
mittee representing  a  large  amount  of  stock 
in  said  corporation  held  by  others."  In  view 
of  the  fact  that  the  plaintiff  studiously  re- 
frains from  alleging  his  want  of  knowledge 
of  the  existence  of  Uie  pooling  agreement  be- 
fore and  at  the  time  he  entered  into  the  con- 
tract of  October  6,  and  remembering  that  the 
contract  is  made  bv  the  defendants  Its  a 
committee  in  behalf  of  themselves  and  asso- 
ciate stockholders,  and  in  behalf  of  all  stock- 
holders who  should  join  with  them  before  a 
certain  date,  and  that  the  plaintiff  declared 
that  he  was  willing  and  desirous  to  purchase 
all  the  shares  of  stock  held  by  said  commit- 
tee as  the  same  may  be  pooled  and  deposited 
prior  to  the  date  mentioned,  the  construction 
now  placed  upon  the  contract  by  the  plain- 
tiff, absolutely  abro^ting,  as  it  does,  the 
pooling  agreement,  is,  to  say  the  least,  not 
a  reasonable  one.  If  this  pooling  agreement 
was,  as  contended,  so  destroyed  on  the  6th 
October  why  should  the  defendants  constitut- 
ing the  committee  on  the  next  da^  send  cir- 
culars to  all  the  stockholders  to  join  in  the 
pool?  But,  in  addition  to  this,  the  date 
named  in  the  circulars  (18th  October,  1896) 
is  the  very  day  named  in  the  contract  on  or 
before  which  the  stock  the  plaintiff  was  will- 
ing to  purchase  was  to  be  pooled  and  depos- 
it&.  It  is  unnecessary,  however,  further  to 
discuss  this  question,  for  the  counsel  of  the 
plaintiff  practically  conceded  that  the  plain- 
tiff was  fully  aware  on  October  6  of  the  ex- 
istence of  the  pooling  agreement  of  October 
2.  But,  whether  he  was  in  fact  fullv  in- 
formed of  the  existence  and  terms  of  the 
pooling  agreement,  he  has  never  denied  the 
possession  of  such  knowledge,  in  spite  of  the 
fact  that  such  a  denial,  and  the  proof  of  its 
truth,  form  the  very  foundation  of  his  case; 
for  it  is  obvious  that,  if  it  be  once  conceded 
that  both  parties  knew  of  the  existence  of 
the  pooling  agreement,  it  must  follow  that 
they  contracted  with  reference  and  subject 
to  its  provisions,  unless  it  be  null  and  void 
as  alleged  in  the  bill.  We  will  presently  dis- 
cuss the  effect  of  the  nullity  of  the  pooling 
agreement.  If,  then,  we  are  to  consider  the 
pooling  agreement  as  an  element  in  this 
case,  it  seems  to  us  that  the  contention  of  the 
plaintiff,  though  supported  with  great  force 
and  ingenuity,  must  fall  to  the  ground;  for 
instead  of  being,  as  contended  by  the  plain- 
tiff, a  complete  contract  for  the  sale  of 
stock,  it  was  but  "a  pending  offer,"  or  "an 
option,"  which  must,  according  to  the  pool- 
ing agreement,  be  ratified  by  stockholders 
hcMding  three  fourths  of  the  Seaboard  Ck)m- 

Sany's  stock,  and  accepted  by  the  plaintiff. 
Tow,  what  are  the  broad  features  of  the  con- 
tract which  challenge  attention?  First, 
that  the  contract  on  the  one  side  is  made  by 
a  committee  already  existing,  previously 
created;  secondly,  that  all  the  stock  of  all 
the  stockholders  who  should  join  the  pool 
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before  the  18  th  October  was  the  subject  of 
negotiations;  third,  that  the  contract  looked 
to  an  "intended  purchase,"  and  not  an  actual 
sale;  fourth,  that  neither  the  vendors  nor 
vendees  are  disclosed,  the  former  being  rep- 
resented by  the  committee,  and  the  latter 
acting  by  and  through  the  plaintiff. 

At  the  very  beginning  of  the  so-called 
"contract,"  it  appears  that  the  parties  there- 
to are  the  committee  and  Thomas  F.  Ryan 
on  behalf  of  himself  and  associates,  and  Uiat 
the  stock  which  the  committee  was  desirous 
of  selling  was  all  the  stock  in  the  pool. 
When  we  look  to  the  allegations  of  the  bill 
in  the  sixth  pcu-agraph,  in  reference  to  the 
negotiations  there  referred  to,  and  the  fail- 
ure of  the  plaintiff  to  deny  knowledge  of  the 
pooling  agreement, — ^which,  of  itself,  under 
the  facts  in  this  case,  is  equivalent  to  an  ad- 
mission of  knowledge,— can  it  be  doubted 
that  tiie  plaintiff  made  the  so-called  '*con- 
tract  of  sale"  subject  to  the  previous  ccMi- 
tract?  If  so,  the  second  contract  was  and 
must  have  been  in  the  nature  of  an  offer 
or  option.  It  seems  to  us  perfectly  clear 
that  the  parties  themselves  directly  and 
pointedly  refer  to  and  recognize  the  exis- 
tence of  the  pooling  agreement  in  the  second 
article,  in  which  there  is  a  clear  distinction 
drawn  between  the  contract  and  the  pooling 
agreement.  "Second.  The  committee  is  to 
declare  the  amount  of  all  stock  deposited 
with  the  said  pool,  and  embraced  in  this  con- 
tract of  sale,  on  October  18th,  1896."  Of 
course,  "the  said  pool"  must  refer  to,  can 
have  no  other  reference  than  to,  the  pool 
formed  by  the  pooling  agreement;  and  the 
"contract  of  sale,"  it  is  equally  clear,  must 
refer  to  the  intended  purchase  which  the 
paper  was  executed  to  carry  out.  But  when 
we  examine  the  subsequent  part  of  the  paper 
we  find  that  the  parties  themselves  give  it 
its  proper  character;  for  in  the  fifth  para- 
graph the  language  used  is,  "simultaneously 
with  the  closing  of  the  said  option  by  the 
party  of  the  second  part,"  and  the  perform- 
ance of  certain  other  things,  the  committee 
were,  if  requested  b^  the  plaintiff,  to  pro- 
vide for  the  resignation  of  president  and  di- 
rectors of  the  Seaboard  Company  and  its 
controlled  corporations.  We  think  there  can 
be  no  question  that  the  words  here  used  re^ 
late  to  the  contract  now  relied  on  by  the 
plaintiff  as  a  complete  and  absolute  contract 
of  sale,  which  he  comes  into  a  court  of  equity 
to  have  specifically  performed.  In  additi<Mi 
to  this,  however,  the  record  shows,  in  his  bill 
filed  in  1897  in  the  eastern  district  of  Vir- 
ginia,— one  of  the  exhibits  filed  with  the  bill 
in  this  case, — that  the  plaintiff  himself 
called  his  absolute  contract  only  "a  pend- 
ing offer" ;  and  in  the  bill  filed  in  the  circuit 
court  of  the  United  States  he  again' speaks 
of  the  contract  of  sale  as  "an  option."  But 
it  also  appears  that  the  plaintiff  on  his  part 
agrees  to  do  nothing  until  in  the  fourth 
paragraph  he  "agrees"  that  the  sum  of  $60,- 
000,  which  he  deposits  with  the  committee, 
shall  be  forfeited  and  paid  as  liquidated 
damages,  in  case  he  and  his  associates  (who- 
ever they  may  be)  fail,  at  the  expiration  of 
forty  days,  "to  accept,"  take,  and  pay  for 
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all  such  pool  fltock  ag  agreed.  Under  the  cir- 
cumstances as  disclosed  by  the  bill,  what 
better  arrangement  could  the  plaintiff  make? 
He  was  trying  to  get  enough — just  enough- 
stock  to  control.  He  had  other  options  or 
negotiations  outstanding,  and  if  he  found 
there  would  be  stock  enough  in  the  pool, 
added  to  what  he  had  or  had  secured  to  g^ve 
him  control,  he  would  accept;  otherwise  he 
would  zkot  accept,  but  would  forfeit  the  de- 
posit of  $60,000.  It  seems  to  us  that  this 
is  what  the  contract  means.  He  and  his  as- 
sociates were  willing,  therefore,  to  risk  the 
loss  of  a  part  of  the  $60,000  (for  he  would 
get  back  part  of  it  as  a  stockholder),  in  the 
hopes  of  gaining  what  they  had  been  striv- 
ing fiH*,  namely,  the  control  of  the  Seaboard 
Company  and  l^e  other  corporations  oper- 
ated by  it.  From  what  we  have  said,  it  will 
be  seen  that  we  are  of  opinion  that  the  con- 
tract relied  on  by  the  plaintiff  is  not  an  ab- 
solute contract  of  purchase  and  sale,  but  it 
is  a  mere  '^peuvling  offer,"  as  he  called  it,  or 
"an  option,''  as  it  is  called  by  the  parties 
themselves  in  the  paper  itself.  If  this  be  so, 
of  course  it  requires  neither  authority  nor 
reasoning  to  show  that  equity  will  not  en- 
force such  a  contract;  for  both  must  be 
bound  to  give  either  a  standing  in  a  court 
of  equsiy.  Fry,  Spec.  Perf.  |§  114,  148;  Id. 
I  440;  Pom.  Spec.  Perf.  162,  166  iGelston  v. 
Sigmund,  27  Md.  3^4;Duv€Ul  v.  Myer9,2Md. 
Ch.  405 ;  King  v.  Warfield,  67  Md.  249,  9  Atl. 
539;  O'Brien  v.  Pcniz,  48  Md.  577;  Bamber- 
ger V.  Johnson,  86  Md.  41,  37  Atl.  900;  Hor- 
ner T.  Woodland,  88  Md.  511,  41  Atl.  1079. 

Much  reliance  was  placed  upon  the  sup- 
posed consequences  of  the  admissions  claimed 
to  have  resulted  by  the  demurrer  to  the  al- 
legations contained  in  paragraph  14a, 
which  is  an  amendment  to  the  original  bill. 
This  auMTAdment  appears  to  have  l^n  made 
for  the  purpose  of  getting  rid  of  the  pooling 
agreement  and  it  was  contended  with  much 
earnestness  that,  the  plaintiff  having  averred 
therein,  first,  that  none  of  the  parties  to  the 
contract  of  October  6  made  it  with  reference 
to,  or  in  connection  with,  the  pooling  agree- 
ment; and,  secondly,  that  all  the  then  par- 
ties who  signed  said  pooling  agreement  had 
fully  authorized  the  committee  to  make  the 
contract  of  sale, — ^unless  we  dispense  alto- 
gether with  the  rule  that  facts  which  are 
averred  are  to  be  taken  as  true  on  demurrer, 
it  is  impossible  to  come  to  any  other  conclu- 
sion ^an  that  the  contract  of  sale  of  Octo- 
ber 6  was  not  made  with  reference  to,  or  in 
connection  with,  the  pooling  agreement.  But 


this  position  gives  a  conclusiveness  to  the 
supposed  admissions  resulting  from  the  de- 
murrer to  the  allegations  in  respect  to  the 
construction  of  the  plaintiff  placed  by  him 
upon  the  two  agreements  here  involved  that 
cannot  be  properly  conceded  to  them;  for, 
after  all,  the  true  construction  of  the  con- 
tracts, and  not  the  construction  placed  upon 
them  by  the  plaintiff,  must  govern  the  rights 
of  the  parties.  It  is  apparent  from  what  we 
have  already  said  that,  as  we  construe  the 
contract,  the  whole  negotiation  between  the 
plaintiff  and  defendants  was  made  subject  to 
the  pooling  agreement,  and  that  the  same 
fact  is  apparent  from  the  face  of  the  con- 
tract of  sale  itself.  We  think  it  equally 
dear  that,  according  to  the  plain  construc- 
tion of  the  pooling  agreement,  the  parties 
who  then — ^that  is,  on  October  6- — are  alleged 
in  the  bill  to  have  held  3,000  could  not  have 
authorized  the  committee  to  make  the  con- 
tract of  sale  as  construed  by  the  plaintiff; 
for  by  the  very  terms  of  the  pooling  agree- 
ment three  fourths  of  the  stock  pooled  before 
18th  October  were  required  to  authorize  a 
sale, — ^that  is  to  say,  more  than  6,000  shares 
were  required  to  authorize  the  committee  to 
make  the  sale,  or  double  the  amount  of  stock 
held  by  those  alleged  to  have  given  such  au- 
thority; for  it  appears  that  there  were  some 
8,500  shares  pooled  before  the  date  men- 
tioned. 

In  conclusion,  a  few  words  in  regard  to  the 
alleged  nullity  or  invalidity  of  the  pooling 
contract.  It  appears  to  be  clear  that  wheth- 
er this  contract  be  valid  or  not  is  immaterial 
in  this  case.  We  have  in  the  former  part 
of  this  opinion  arrived  at  the  conclusion  that 
the  two  contracts — the  pooling  agreement 
and  the  so-called  "contract  of  sale" — ^are  so 
connected,  the  latter  having  been  made  sub- 
ject to  the  provisions  of  the  former,  that  it 
would  seem  necessarily  to  follow,  if  the 
former  be  declared  void,  it  would  be  inequit- 
able to  enforce  the  latter ;  and,  if  the  former 
be  held  to  be  a  ^lid  and  binding  contract, 
the  sale  claimed  by  the  plaintiff  to  have  been 
made  to  him  never  having  been  concurred  in 
by  those  holding  three  fourths  of  the  pooled 
stock  such  alleged  sale  is  no  sale,  and  can- 
not be  enforced.  There  are  other  grounds 
on  which  the  defendants  relied,  which  were 
ably  discussed  and  sustained  by  the  citation 
of  numerous  authorities,  but  we  think  what 
we  have  said  ie  sufficient  to  justify  the  con- 
clusions we  have  reached. 

Decree  affirmed,  with  costs  to  defendants 
above  and  below. 
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Re  Certificate  of  J.  S.  McCULLOUGH,  Aud- 
itor  of  Public  Accounts. 

(180  111.  15.) 

R^a  e»t«te  «»ed  for  a  free  acl&ool  at- 


Nora. — As  to  exemption  of  property  of  iDstl- 
tutions  of  learning,  see  Harvard  College  v.  Cam- 
bridge Assessors  (Mass.)  48  L.  R.  A.  647,  and 
footHcU  thereto. 

50  L.  R.  A. 


tended  by  pupils  without  regard  to  race, 
color,  or  religion,  but  the  title  to  which  Is 
held  by  a  Catholic  bishop  in  trust  for  the 
con^egatlon  of  a  parish,  is  not  exempt  from 
taxation  under  Rev.  Stat.  chap.  120.  i  2,  as 
the  property  of  an  institution  of  learning.    . 

(June  21,  1900.) 

CERTIFICATION  by  the  auditor  of  public 
accounts  of  the  record  of  the  board  of  re- 
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view  of  La  Salle  County  in  proceedings  in 
which  they  canceled  the  tax  aseeBsment  upon 

Sroperty  standing  in  the  name  of  John  L. 
paulding,  Catholic  bishop  of  Peoria,  and 
used  for  school  purposes.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  A.  HiU  and  B.  D.  Monroe, 
with  Mr.  E.  C*  Akin,  Attorney  General,  for 
the  auditor: 

Laws  exempting  property  from  taxation 
will  be  strictly  construed,  and  all  reasonable 
intendments  will  be  indulged  in  favor  of  the 
state,  and  unless  it  clearly  appears  that  the 
property  is  exempt,  it  must,  like  other  prop- 
erty, be  held  subject  to  taxation. 

Re  Swigert,  119  111.  83,  59  Am.  Rep.  789, 
6  N.  E.  4G0 ;  Montgomery  v.  Wymany  130  III. 
17,  22  N.'  E.  845;  Rosehill  Cemetery  Co,  v, 
Keifi,  147  111.  483,  35  N.  E.  240;  People  ex 
rel,  Davis  ▼.  Chicago,  124  111.  636,  17  N.  E. 
56;  Bloomington  C&inetery  Asso.  v.  People 
eof  rel  Baldridge,  170  111.  377,  48  N.  E.  905 ; 
People  em  rel,  Koohersperger  v.  Chicago  The- 
ological Semifiary  Bd,  of  Directors,  174  HI. 
177,  61  N.  E.  198. 

That  which  is  exempt  from  taxation  is  the 
property  of  the  institution  of  learning,  which 
plainly  means  the  property  owned  by  the  in- 
stitution. 

Montgomery  v.  Wyman,  130  111.  22,  22  N. 
E.  845. 

It  does  not  appear  from  the  petition  thitt 
the  school  mentioned  in  the  petition  is  an  in- 
stitution of  learning  within  the  meaning  of 
the  law  exempting  such  property  from  taxa- 
tion. 

8chools  established  by  private  donations, 
and  carried  on  for  the  benefit  of  the  public, 
and  not  with  a  view  to  profit,  are  "institu- 
tions of  purely  public  charity,"  and  not  in- 
stitutions of  learning. 

Ocrke  v.  Purcell,  25  Ohio  St.  229;  People 
e»  rel,  Huck  v.  Western  8eaman*s  Friend 
Boo,  87  111.  246;  Presbyterian  Theological 
Semifuiry  v.  People  ex  rel,  Johnson,  101  HI. 
678. 

Messrs,  Dnnean  A  Doyle  for  petitioner. 

Per  Cnriamt 

The  board  of  review  of  Lasalle  county, 
on  a  petition  filed  by  Thomas  J.  Keat- 
ing, as  agent  for  John  L.  Spaulding, 
Catholic  bishop  of  Peoria,  held  lots  Nos. 
6,  8,  and  the  N.  Vs  of  9,  block  35,  State's  ad- 
dition to  the  ciiy  of  Ottawa,  to  be  exempt 
from  taxation.  The  conclusion  of  the  board 
was  based  upon  the  following  finding  of 
facts :  "That  the  real  estate  described  in  the 
complaint  hereinabove  mentioned  is  a  part  of 
the  property  of  the  institution  of  learning 
known  as  'St.  Columba's  School  for  Boys  in 
the  City  of  Ottawa;'  that  the  legal  title  to 
the  real  estate  mentioned  is  in  John  L. 
Spaulding,  Catholic  bishop  of  Peoria;  that 
the  school  mentioned  is  conducted  by  said 
John  L.  Spaulding,  bishop  of  Peoria,  as  an 
institution  of  learning;  that  the  same  is  not 
leased  by  such  institution,  or  otherwise  used 
66UR.  A. 


with  a  view  of  profit;  that  it  is  immediately 
adjoining  the  school-house  building,  and  is 
used  by  the  scholars  attending  said  school  as 
a  playing  ground,  and  is  necessary  to  said 
institution  of  learning  as  a  constituent  part 
thereof;  that  the  school  conducted  on  said 
premises  is  an  absolutely  free  school,  the 
scholars  attending  same  regardless  of  race, 
color,  or  religion;  that  the  school  is  oondnct- 
ed  by  said  bishop  of  Peoria  through  his  agent 
in  the  city  of  Ottawa,  viz,  Thomas  S.  Keat- 
ing, rector  of  St.  Columba's  parish,  in  the 
city  of  Ottawa;  that  it  is  supported  by  vol- 
untai-y  contributions  from  the  citizens  of  Ot- 
tawa; that  it  has  been  a  free  institution  of 
learning  more  than  seven  years  last  past,  and 
that  it  is  intended  to  maintain  the  same  as 
swcii  an  institution  for  all  time  in  the  fu- 
ture." l%e  petition  alleged  the  title  to  the 
property  to  be  in  John  L.  Spaulding,  Catho- 
lic bishop  of  Peoria,  for  the  use  of  the  con- 
gregation of  St.  Columba*s  parish.  The  aud- 
itor of  public  accounts,  being  of  the  opinion 
the  property  was  not  exempt  from  taxation, 
certified  his  objections  to  this  court.  The 
question  presented  is  whether  the  facts 
found  by  the  board  of  review  constitute 
grounds  of  exemption  from  taxation  under 
the  provision  of  the  first  clause  of  §  2  of 
chapter  120,  Rev.  Stat,  entitled  "Revenue," 
which  provides,  viz.:  "All  public  school- 
houses.  All  property  of  institutions  of  learn- 
ing, including  the  real  estate  on  which  the 
institutions  are  located,  not  leased  by  such 
institutions  or  otherwise  used  with  a  view 
to  profit,"  shall  not  be  liable  to  assessment 
for  taxation.  The  facts  stated  are  not  suffi- 
cient to  bring  the  property  within  the  de- 
scription of  a  "public  schoolhouse."  Mont- 
goma-y  v.  Wyman,  130  111.  17,  22  N.  E.  845: 
McCullough  v.  Pcoi-ia  County  Bd.  of  Review^ 
183  111.  3*73,  65  N.  E.  685.  Nor  does  it  ap- 
pear the  said  real  estate  is  the  property  of 
an  institution  of  learning.  The  legal  title 
is  in  John  L.'SpB4ilding,  as  Catholic  bishop 
of  Peoria,  according  to  the  finding  of  the 
board  of  review.  If  the  statements  of  the 
petition  as  to  the  state  of  the  title  h^  accept- 
ed, the  title  rests  in  the  said  Spaulding  as 
Catholic  bishop  of  Peoria,  for  the  use,  not 
of  the  said  St.  Columba's  School,  but  <^  the 
congregation  of  St.  Columba's  parish  of  said 
church.  It  is  essential  to  the  exemption  of 
property,  as  being  the  property  of  an  insti- 
tution of  learning,  that  the  title  to  the  prop- 
erty shall  be  in  the  institution  of  learning, 
or  in  some  society  or  congregation  holding 
and  authorized  by  law  to  hold  the  title  for 
the  institution  of  learning,  or  in  some  per- 
son or  corporation  in  trust  for  the  said  in- 
stitution of  learning.  Montgomery  v.  Wy- 
nwn,  130  111.  17,  22  N.  E.  845;  McCullough 
V.  Pforia  County  Bd,  of  Review,  183  111.  373, 
55  N.  E.  085.  The  board  of  review  was  in 
error  in  ruling  ^e  property  was  not  liable 
to  assessment  for  taxation. 

The  order  of  the  said  hoard  is  therefore 
reversed. 
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Be  Application  of  Henry  M.  DAY  et  at,  for 
Admission  to  the  Bar. 

(181  111.  78.) 

1.  It  la  not  tl&e  learltlmate  olllce  of  a 
pro>-lao  to  enlarge  the  enactment  to  whidi 
it  is  appended. 

S.  A  statute  dUcrlmlnatlnar  in  fa^or 
of  personv  vrl&o  bearan  tlie  mtndr  of 
law  prior  to  a  certain  date,  with  respect 
to  tbelr  admission  to  the  bar  Oh  conditions 
not  permitted  to  those  who  began  after  that 
date,  is  within  the  constitutional  prohibition 
of  special  legislation. 

3.  A  atatttte  overrldlngr  tl&e  rules  of 
eonrt  reapectlngr  admission  of  attor- 
ae7»9  by  requiring  the  admission  of  any  per- 
son who  began  to  study  law  before  a  specified 
date,  provided  he  has  obtained  a  diploma 
from  a  law  school  in  the  state  after  a  speci- 
fied period  of  attendance,  or  passed  a  satis- 
factory examination  before  an  examining 
board,  after  a  prescribed  coarse  of  study,  is 
an  unconstitutional  assumption  by  the  legis- 
lature of  power  properly  belonging  to  the 
courts. 

(PhiUipt  and  Boggt,  J  J.,  diaaeni.) 
(June  19,  1809.) 

APPLICATION  by  the  holders  of  certain 
diplomas  and  certificates  for  admission 
to  the  bar  in  accordance  with  former  rules 
of  court  which  authorized  such  admission. 
Denied. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Hamline,  Soott,  Sc  Lord,  for 
applicants : 

The  power  of  two  justices  of  this  court  to 
liceose  attorneys  to  practise  in  the  courts  of 
record  of  this  state  is  derived  from  the  leg- 
islature, and  is  not  inherent  in  the  court  as 
a  court,  or  in  any  individual  member  there- 
of. 

At  common  law  and  now  the  only  way  an 
advocate  can  become  a  member  of  the*  bar 
was  and  is  by  being  called  by  the  inns  of 
lawyers  of  which  he  has  become  a  member. 

Weeks,  Attorneys  at  Law,  §§  14-22. 

The  inns  are  voluntary  societies,  and  man- 
damus does  not  lie  to  compel  them  to  admit 
a  member  to  the  degree  of  barrister. 

King  v.  Benchers  of  Lincoln*8  Inn,  4  Barn. 
k  C.  855. 

The  courts  were  given  the  power  by  act  of 
Parliament  to  admit  and  disbar  attorneys. 

15  Edw.  IL  Stat  1;  4  Hen.  IV.  chap.  18; 
2  Reeves,  History  of  English  Law,  chap.  18. 

The  whole  subject  is  now  regulated  by 
statute  in  England. 

Weeks,  Attorneys  at  Law,  %  60. 

The  power  of  the  English  courts  to  admit 


attorneys  is  derived  solely  from  statutes,  and 
is  not  inherent. 

Re  Coopei',  22  N.  Y.  90;  Glanville,  B.  11, 
chap.  3;  Re  GraduateSy  11  Abb.  Pr.  306. 

The  legislature  of  Illinois  in  1819  con- 
ferred the  power  to  license  upon  two  of  the 
members  of  the  supreme  court,  the  power  to 
disbar  upon  the  full  bench;  and  this  source 
of  power  has  been  assumed  by  the  legislature 
and  recognized  by  this  court  for  eighty 
years. 

Acts  1819,  p.  9;  Rev.  Laws  1833,  p.  100; 
Rev.  Laws  1845,  p.  72;  Rev.  Laws  1874,  p. 
169. 

A  contemporaneous  legislative  construc- 
tion of  a  constitutional  provision  is  entitled 
to  great  deference. 

4  Bacon,  Abr.  Statutes,  648;  Sedg\7.  Stat. 
&  Const.  L.  p.  412;  Phoebe  v.  Jay,  1  111. 
208 ;  Cohen  v.  Virginia,  6  Wheat.  264,  5  L. 
ed.  257. 

All  power  not  delegated  to  the  executive 
or  judicial  department  is  reserved  to  the  1^- 
islative. 

Field  V.  People  ex  rel.  McOlemand,  3  111. 
79;  People  ew  rel.  Burgess  v.  Wilson,  15  111. 
391. 

The  legislature  in  declaring  what  shall 
constitute  a  person  an  attorney  and  entitle 
him  to  practise  in  courts  of  record  exercises 
the  police  power,  over  which  it  has  absolute 
control. 

Robh  V.  Bmith,  4  111.  46. 

The  power  of  two  judges  to  license  is  de- 
rived from  the  legislature,  and  is  subject  to 
be  limited,  changed,  or  taken  away  by  the 
legislature. 

Re  Bradioell,  55  111.  535;  Winkelman  v. 
People,  50  111.  449. 

In  other  states  the  source  of  the  court's 
power  to  license  is  recognized  to  be  the  1^- 
islature. 

Re  Cooper,  22  N.  Y.  67 ;  Ew  parte  Tale,  24 
Cal.  241,  85  Am.  Dec.  62;  Re  Percy,  36  N.  Y. 
651;  Re  Attorney,  83  N.  Y.  164;  Re  Beggs, 
67  N.  Y.  120;  Re  Thomas,  16  Colo.  441,  13 
L.  R.  A.  538,  27  Pac.  707;  Com.  ea  rel. 
Brackenridge  v.  Cwmherland  County  Com- 
mon  Pleas  Judges,  1  Serg.  &  R.  187;  Re 
Leach,  134  Ind.  665,  21  L.  R.  A.  701,  34  N. 
E.  641;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
287;  Re  Hall,  50  Conn.  131,  47  Am.  Rep. 
625. 

Federal  cases  when  analyzed  show  that  the 
power  in  Illinois  must  be  derived  from  the 
legislature. 

Re  Secomhe,  19  How.  9,  15  L.  ed.  565 ;  Ex 
parte  Garland,  4  Wall.  333,  18  L.  ed.  366; 
Ex  parte  Bradley,  7  Wall.  364,  19  L.  ed.  214 ; 
Bradley  v.  Fisher,  13  Wall.  354,  20  L.  ed. 
651;  Bradupell  v.  Illinois,  16  Wall.  130,  21 


Note. — The  authorities  directly  applicable  to 
the  question  of  the  power  of  the  legislature  to 
regulate  admissions  to  the  bar  are  exhaustively 
coUected  in  the  briefs  and  opinion  of  the  court 
to  the  above  case.  The  inherent  powers  of  the 
court  which  the  legislature  cannot  impair  pre- 
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sent  a  subject  of  very  great  Interest  and  Import- 
ance. 

So  far  as  this  question  relates  to  punishment 
for  contempt,  it  is  considered  in  a  note  to  Hale 
V.  State  (Ohio)  86  L.  R.  A.  254.  See  also  Car- 
ter V.  Com.  (Va.)  46  L.  R.  A.  810. 


520 


Illinois  Suprbme  Coubt. 


JnNR» 


L.  ed.  442;  Ex  parte  Wall,  107  U.  S.  265,  27 
L.  ed.  552,  2  Sup.  Ct.  Rep.  669. 

The  statute  is  not  special  legislation. 

Bawthw-n  V.  People,  109  111.  302,  50  Am. 
Rep.  610;  Poivcin  v.  Johnson,  108  111.  70; 
Yogel  V.  Pekoe,  157  111.  339,  30  L.  R.  A.  491, 
42  N.  E.  386;  People  ex  rel.  Klokke  v. 
Wright,  70  111.  388. 

On  petition  for  rehearing. 

Mr.  IXrilliain  Barge,  also  for  appli- 
cants: 

The  pursuit  of  the  practice  of  law  being 
a  Yocation  by  means  of  which  one  may  ac- 
quire property,  unless  we  find  something  in 
the  Constitution  prohibiting  people  from  en- 
gaging in  the  practice  of  law  it  must  follow 
that  everyone  is  entitled  of  right  to  practise 
it,  unless  the  general  welfare  requires  that 
he  should  not  be  permitted  to  do  so. 

The  police  power  of  the  state,  in  its  more 
comprehensive  sense,  in  its  application  to  the 
various  relations  of  communities,  is  a  power 
coextensive  with  self-protection,  and  is  not 
inaptly  termed  the  law  of  overruling  neces- 
sity. 

The  legislative  branch  of  the  government 
is  vested  with  the  power  to  give  shape  to  and 
control  its  policy  by  the  enactment  of  laws. 

When  a  calling  or  vocation  becomes  inju- 
rious to  the  public,  or  tends  to  its  injury,  is 
a  question  which  the  legislature  must  decide 
upon  its  own  judgment,  and  in  respect  to 
which  it  is  vested  with  a  large  discretion, 
which  cannot  be  controlled  by  the  courts. 

Employments  in  which  integrity,  skill,  or 
learning  is  of  vital  importance,  the  legisla- 
ture is  empowered  to  treat  as  privileges 
merely,  and  to  refuse  license  to  follow  them 
to  any  who  are  not  reputable,  skilled,  or  in- 
formed. 

If  the  practice  of  law  is  the  subject  of  the 
exercise  of  police  power,  then  it  is  for  the 
legislature  exclusively  to  determine  when 
and  how  it  shall  exercise  that  power. 

That  the  practice  of  law  is  the  subject  of 
police  power  goes  without  saying. 

Not  only  is  the  practice  of  law  the  subject 
of  the  exercise  of  the  police  power  by  the 
legislature,  not  only  has  the  legislature  ex- 
ercised that  power  for  eighty  years,  but  for 
fifty  years  this  court,  in  opinion  after  opin- 
ion, declared  that  the  acts  performed  by  the 
court  with  respect  to  admission — also  disbar- 
ment— ^were  in  pursuance  of  power  delegated 
by  the  legislature,  and  that  power  was  the 
police  power. 

Rohh  V.  Bmith,  4  111.  46. 

Messrs.  Blewett  Iiee  and  A.  M.  Penoe, 
for  objectors: 

The  admission  of  attorneys  is  part  of  the 
judicial  power. 

111.  Oonst  art  3. 

For  the  history  of  admission  to  the  bar, 


Maugham,  Attorneys,  5,  10,  15-20,  55,  57, 
App.  II.,  VIII.,  IX.,  XIV-XX. ;  1  Pollock  & 
M.  History  of  English  Law,  190,  192,  194- 
196;  Kicker's  Petition,  66  N.  H.  207,  24  L. 
R.  A.  740,  29  Atl.  559;  3  Bl.  Com.  26,  28;  % 
Wilson's  Works,  Andrews'  ed.  247 ;  Lblws  of 
N.  W.  Terr.  July-Dec.  1792,  chap.  10,  S  1,  p. 
40;  Laws  of  Indiana  Terr.  1807,  p.  162; 
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Laws  of  Illinois  Terr.  1st  Sess.  p.  6 ;  I  Laws 
of  Illinois  Terr.  58. 

.\n  attorney  is  an  ofiicer  of  the  court. 

Ex  parte  Garland,  4  Wall.  333,  18  L.  ed. 
366;  Re  Bradwell,  55  111.  535;  Vise  v.  Ham- 
ilton  County,  19  111.  78;  3  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  283. 

His  admission  is  an  act  of  quaai-public 
character  to  which  any  person  may  object. 

Ex  parte  Walls,  73  Ind.  95;  Re  Burohard, 
27  Hun,  429. 

His  admission  is  a  Judicial  act. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  287 ;  Re 
Secombe,  19  How.  9,  15  L.  ed.  565;  Com.  ex 
rel.  Brackenridge  v.  Cumberland  County 
Common  Pleas  Judges,  1  Serg.  &  R,  187 ; 
Splane's  Petition,  123  Pa.  527,  16  Atl.  481 ; 
Randall  v.  BHgham,  7  Wall.  523,  19  L.  ed. 
285 :  Weeks,  Attorneys  at  Law,  2d  ed.  p.  157 ; 
Re.Ooodell,  39  Wis.  232,  20  Am.  Rep.  42;  Re 
Mosncss,  39  Wis.  509,  20  Am.  Rep.  55. 

Conversely,  his  disbarment  is  a  judicial 
act. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  300; 
Stat.  4  Hen.  V.  chap.  18  (1402) ;  Ex  parte 
Robinson,  19  Wall.  505,  22  L.  ed.  205; 
Weeks,  Attorneys  at  Law,  2d  ed.  p.  154; 
Biatc  ex  rel.  Adams  v.  Rightor,  49  La.  Ann. 
1015,  22  So.  195 :  Moutray  v.  People  ex  rel. 
Morris,  162  111.  194,  44  N.  E.  496;  MisseuH 
River  Teleg.  Co.  v.  First  Nat.  Bank,  74  111. 
217. 

The  legislature  cannot  constitutionally  im- 
pair the  judicial  power. 

Houston  V.  Williams,  13  Cal.  24,  73  Am. 
Dec.  505 ;  Vaughn  v.  Harp,  49  Ark.  160,  4  S. 
W.  751 ;  Ex  parte  Oriffiths,  118  Ind.  83,  3  L. 
R.  A.  398,  20  N.  E.  513. 

The  appointment  of  assistants  to  the  court 
cannot  be  controlled  by  the  legislature.  • 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1047; 
State  ox  rel.  Hovey  v.  Noble,  118  Ind.  350, 
4  L.  R.  A.  101,  21  N.  E.  244;  Re  Janitor  of 
Supreme  Court,  35  Wis.  410. 

The  act  of  February  21,  1899,  is  an  as- 
sumption by  the  legislature  of  judicial  pow- 
er. 

Owens  V.  Ranstead,  22  HI.  161 ;  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1050;  Marx -v.  Han^ 
tJiom,  148  U.  S.  172,  37  L.  ed.  410,  13  Sup. 
Ct.  Rep.  508;  Cooley,  Principles  of  Const. 
Law,  3d  ed.  46;  Wantlan  v.  White,  19  Ind. 
470;  Re  Cooper,  22  N.  Y.  67;  Re  Oraduates, 
10  Abb.  Pr.  348;  contra,  see  N.  Y.  Laws 
1800,  p.  342. 

The  act  of  February  21,  1899,  is  special 
legislation,  and  denies  the  equal  protection 
of  the  laws. 

111.  Const,  art  4,  §  22;  U.  S.  Const  14th 
Amend.  §  1 ;  Harding  v.  People,  160  HI.  459, 
32  L.  R.  A.  445,  43  N.  E.  624 ;  Oulf,  C.  c€  fif. 
F.  R.  Co.  v.  Ellis,  165  U.  S.  160,  41  L.  ed. 
666,  17  Sup.  Ct  Rep.  255;  Re  Burchard,  27 
Hun,  429;  New  York  State  Bar  Asso.  Rep. 
IV.  p.  50;  V.  p.  71. 

Mr.  Lessias  Roseathal,  also  for  object- 
ors: 

The  law  in  question  is  unconstitutional  be- 
cause a  discrimination  is  made  between 
those  who  began  the  study  of  the  law  prior 
to  November  4,  1897,  and  those  who  began 
or  begin  tl^ereafter,  the  former  being  re- 
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qnired  to  study  law  for  only  tuvo  yean,  the 
latter  for  the  period  prescribed  by  the  rules 
of  this  courts  viz.,  three  years. 

Gidf,  0.  d  a.  F.  R.  Co.  V.  Ellis,  166  U.  8. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  266; 
Siratton  Claimanta  v.  Morris  Claimants,  89 
Tenn.  407,  sub  natn.  Dihrell  y.  Lanier,  12  L. 
R.  A.  70,  16  S.  W.  87;  Lippman  v.  People, 
176  lU.  101,  61  N.  E.  872;  State  v.  Vander- 
sluia,  42  Minn.  129,  6  L.  R.  A.  119,  43  N.  W. 
789;  State  v.  Pennoyer,  66  N.  H.  113,  6  L. 
R.  A.  709,  18  Atl.  878;  State  v.  Hinman,  65 
N.  H.  103,  18  Atl.  194;  Millett  v.  People, 
117  ni.  204,  57  Am.  Rep.  869,  7  N.  E.  631 ; 
Frorer  v.  People  use  of  School  Fund,  141  III. 
171,  10  L.  R.  A.  492,  31  N.  E.  396;  Ritchie 
y.  People,  166  III.  fi8,  29  L.  R.  A.  79,  40  N. 
E.  464. 

Cartwrlsht,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  application  to  this  court  for  ad- 
mission to  the  bar  of  this  state  by  virtue  of 
diplomas  from  law  schools  issued  to  the  ap- 
plicants. The  act  of  the  general  assembly 
passed  in  1899,  under  which  the  application 
is  made,  is  entitled  "An  Act  to  Amend  Sec- 
tion 1  of  an  Act  Entitled  'An  Act  to  Revise 
the  Law  in  Relation  to  Attorneys  and  Ck>un- 
selors,'  Approved  March  28,  1874,  in  force 
July  1,  1874."  The  amendment^  so  far  as  it 
appears  in  the  enacting  clause,  consists  in 
the  addition  to  the  section  of  the  following : 
"And  every  applicant  for  a  license  who  shall 
comply  with  the  rules  of  the  supreme  court 
in  regard  to  admission  to  the  bar  in  force  at 
the  time  such  applicant  commenced  the  study 
of  law,  either  in  a  law  office  or  a  law  school 
or  college,  shall  be  granted  a  license  under 
tills  act  notwithstanding  any  subsequent 
changes  in  said  rules."  The  eminent  coun- 
sel who  have  argued  the  motion  for  admis- 
sion on  behalf  of  the  applicants  say  that  this 
provision,  and  all  of  the  section  preceding 
the  proviso  hereinafter  mentioned,  is  pro- 
spective in  its  nature,  and  that  it  concedes 
to  tills  court  the  power  to  make  and  change 
mles  for  admission  to  the  bar,  but  annexes 
the  additional  requirement  that,  when  it 
does  change  them  in  the  future,  any  one  who 
has  commenced  the  study  of  law  at  the  time 
of  the  change  may  have  a  license  by  comply- 
ing with  the  rules  for  admission  in  force  at 
the  time  such  applicant  commenced  such 
study.  They  say  that,  so  far  as  that  provi- 
sion goes,  it  means  only  that  new  rules  here- 
after made  *'must  be  prospective,  and  must 
not  a^ect  so-called  'inchoate  rights.'"  In 
this  position  counsel  are  unquestionably  cor- 
rect. A  retrospective  operation  is  not  fa^ 
vored,  and  a  statute  will  be  construed  to  have 
a  prospective  effect,  if  such  a  conclusion  is 
permissible.  If  the  real  design  of  the  stat- 
ute in  that  respect  is  doubliul,  it  will  be 
construed  to  have  a  prospective  operation 
only,  and  a  retrospective  effect  will  not  be 
given  to  it,  unless  it  clearly  at)pear8  that 
such  was  the  intention  of  the  legislature. 
Meffaney  v.  Trustees  of  Schools,  68  111.  140; 
United  States  Mortg.  Co,  v.  Cross,  93  III. 
483:  People  ear  rel,  Johnson  y.  Peacock,  98 
111.  172;  Means  y.  Harrison,  414  111.  248,  2 
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N.  E.  64.  In  this  case  no  intention  to  make 
the  enactment  retrospective  is  expressed,  but 
such  an  intention  is  clearly  negatived  by  the 
attempt  to  legislate  for  those  affected  by  the 
change  already  made,  under  the  form  of 
a  proviso;  and,  further,  if  the  enactment 
were  retrospective,  students  to  be  examined 
would  go  to  the 'appellate  court,  while  the 
proviso  sends  them  to  the  examining  board. 
To  hold  it  retrospective  would  make  the  pro- 
viso repugnant  to  it  The  provision  quoted, 
therefore,  operates  only  as  a  rule  for  the  fu- 
ture, and  does  not  oonfer  the  rights  claimed 
on  this  application.  The  diange  in  the  rules 
for  admission  to  the  bar  made  November  4, 
1897,  and  the  rules  themselves,  are  unaffect- 
ed by  that  provision,  and  counsel  for  appli- 
cants rest  their  claim  wholly  upon  the  pro- 
viso following  such  provision.  After  said 
provision  there  is  a  double  proviso,  one 
branch  of  which  is  that  up  to  December  31, 
1899,  this  court  shall  grant  a  license  of  ad- 
mittance to  the  bar  to  the  holder  of  every 
diploma  regularly  issued  by  any  law  school 
regularly  organized  under  the  laws  of  this 
state,  whose  regular  course  of  law  studies  is 
two  years,  and  requiring  an  attendance  by 
the  student  of  at  least  thirty-six  weeks  in 
each  of  such  years,  and  showing  that  the 
student  began  the  study  of  law  prior  to  No- 
vember 4,  1897,  and  accompanied  with  the 
usual  proofs  of  good  moral  character.  The 
other  branch  of  the  proviso  is  that  any  stu- 
dent who  has  studied  law  for  two  years  in 
a  law  office,  or  part  of  such  time  in  a  law 
office  *'and  part  in  the  aforesaid  law  school," 
and  whose  course  of  study  began  prior  to  No- 
vember 4, 1897,  shall  be  admitted  upon  a  sat- 
isfactory examination  by  the  examining 
board  in  the  branches  now  required  by  the 
rules  of  this  court.  If  the  right  to  admis- 
sion exists  at  all,  it  is  by  virtue  of  the  pro- 
viso, which,  it  is  claimed,  confers  substantial 
rights  and  privileges  upon  the  persons 
named  therein,  and  establishes  rules  of  leg- 
islative creation  for  their  admission  to  the 
bar. 

Now,  the  office  of  a  proviso  is  to  qualify  or 
limit  the  enactment  itself;  and  not  to  en- 
large the  enacting  clause.  "The  office  of  a 
proviso,  generally,  is  either  to  except  some- 
thing from  the  enacting  cliCuse  [to  qualify] 
to  restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  it  as 
extending  Uf  case?*  not  intended  ...  to 
be  brought  within  its  purview."  Potter's 
Dwarr.  Stat.  US,  note  11.  It  is  intended  to 
qualify  what  is  affirmed  in  the  body  of  the 
act,  section,  or  paragraph  preceding  it. 
Boon  V.  Juliet,  2  Til.  258 ;  Sarah  v.  Borders, 
6  111.  341 ;  Huddleston  v.  Francis,  124  III. 
195,  16  N.  E.  243;  Chicago  v.  Phoenix  Tns. 
Co.  126  111.  276,  18  N.  E.  668;  Voorhees  v. 
Jackstm  ex  dem.  Bank  of  United  States,  10 
Fet.  449,  9  L.  ed.  490.  This  proviso,  instead 
of  excepting  something  from  the  enactment 
or  qualifying  it  in  some  way,  attempts  to  en- 
large the  enactment  to  which  it  is  appended, 
and  is  designed  to  operate  as  a  substantive 
enactment  itself.  That  is  not  the  legitimate 
office  of  a  proviso. 

There  is  authority,  however,  for  holding 
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that  the  intention  of  the  legislature,  if  plain- 
ly expressed,  is  to  have  the  foroe  of  law  al- 
though iu  the  form  of  a  proviso,  and  we  will 
treat  this  proviso  as  an  enactment  in  itself. 

Considering  the  proviso  as  such  an  enact- 
ment, it  is  clearly  spedal  legislation,  prohib- 
ited by  the  ConsUtution,  and  invalid  as  such. 
If  the  legislature  had  any  right  to  admit  at- 
torneys to  practise  in  the  courts  and  take 
part  in  the  administration  of  justice,  and 
could  prescribe  the  character  of  evidence 
which  should  be  received  by  the  court  as  con- 
clusive of  the  requisite  learning  and  ability 
of  persons  to  practise  law,  it  could  only  be 
done  by  a  general  law,  and  not  by  granting 
special  and  exclusive  privileges  to  certain 
persons  or  classes  of  persons.  Const,  art.  4, 
9  22.  The  right  to  practise  law  is  a  privi- 
lege, and  a  licence  for  that  purpose  makes 
the  holder  an  officer  of  the  court,  and  con- 
fers upon  him  the  right  to  appear  for  liti- 
gants, to  argue  causes,  and  to  collect  fees 
therefor,  and  creates  certain  exemptions, 
such  as  from  jury  service  and  arrest  on  civil 
process  while  attending  court.  The  law  con- 
ferring such  privileges  must  be  general  in 
its  operation.  No  doubt  the  legislature,  in 
framing  an  enactment  for  that  purpose,  may 
classify  persons  so  long  as  the  law  establish- 
ing classes  is  general,  and  has  some  reason- 
able relation  to  the  end  sought.  There  must 
be  some  difference  which  furnishes  a  reason- 
able basis  for  different  legislation  as  to  the 
different  classes,  and  not  a  purely  arbitrary 
one,  having  no  just  relation  to  the  subject 
of  the  legislation.  BracevUlo  Coal  Co.  v. 
People,  147  111.  66,  22  L.  R.  A.  340,  35  N.  E. 
62;  Tfitvhie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454 :  Oulf,  O.  d  8.  F.  R.  Co,  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255. 

The  length  of  time  a  physician  has  prac- 
tised, and  the  skill  acquired  by  experience, 
may  furnish  a  basis  for  classification  {Wil- 
liams V.  People,  121  111.  84,  11  N.  E.  881)  ; 
but  the  place  where  such  physician  has  re- 
sided and  practised  his  profession  cannot 
furnish  such  basis,  and  is  an  arbitrary  dis- 
crimination, making  an  enactment  based  up- 
on it  void  {State  v.  Pennoyer,  65  N.  H.  113, 
5  L.  R.  A.  709,  18  Atl.  878).  Here  the  leg- 
islature undertakes  to  say  what  shall  serve 
as  a  test  of  fitness  for  the  profession  of  the 
law,  and,  plainly,  any  classification  must 
have  some  reference  to  learning,  character, 
or  ability  to  engage  in  such  practice.  The 
proviso  is  limited,  first,  to  a  class  of  persons 
who  began  the  study  of  law  prior  to  Novem- 
ber 4,  1897.  This  class  is  subdivided  into 
two  classes — First,  those  presenting  diplo- 
mas issued  by  any  law  school  of  this  state 
before  December  31,  1899;  and.  second,  those 
who  studied  law  for  the  period  of  two  years 
in  a  law  oflice,  or  part  of  the  time  in  a  law 
school  and  part  in  a  law  office,  who  are  to  be 
admitted  upon  examination  in  the  subjects 
specified  in  the  present  rules  of  this  court, 
and  as  to  this  latter  subdivision  there  seems 
to  be  no  limit  of  time  for  making  applica- 
tion for  admission.  As  to  both  classes,  the 
conditions  of  the  rules  are  dispensed  with, 
and,  as  between  the  two,  different  conditions 
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and  limits  of  time  are  fixed.  No  eoune  of 
study  is  prescribed  for  the  law  school,  but  a 
diploma  granted  upon  the  completion  of  any 
sort  of  course  its  managers  may  prescribe  is 
made  all-sufficient.  Can  there  be  anything 
with  relation  to  the  qualifications  or  fitness 
of  persons  to  practise  law  resting  upon  the 
mere  date  of  November  4,  1897,  which  will 
furnish  a  basis  of  classification?  Plainly 
not.  Those  who  began  the  study  of  law  No- 
vember 4  could  qualify  themselves  to  prac- 
tiae  in  two  years  as  well  as  those  who  began 
on  the  3d.  The  classes  named  in  the  proviso 
need  spend  only  two  years  in  study,  while 
those  who  commenced  the  next  day  must 
spend  three  years,  although  they  would  com- 
plete two  years  before  the  time  limit.  The 
one  who  commenced  on  the  3d,  if  possessed 
of  a  diploma,  is  to  be  admitted  without  ex- 
amination before  December  31,  1899,  and 
without  any  prescribed  course  of  study, 
while  as  to  the  other  the  prescribed  course 
must  be  pursued,  and  the  diploma  is  utter- 
ly useless.  Such  classification  cannot  rest 
upon  any  natural  reason,  or  bear  any  just 
relation  to  the  object  sought,  and  none  is 
suggested.  The  proviso  is  for  the  sole  pur- 
pose of  bestowing  privileges  upon  certain  de- 
fined persons. 

It  is  not  a  mere  change  of  system  at  a 
given  date,  but  it  recognizes  the  change 
made,  and  the  power  of  the  court  to  make 
future  changes,  subject  to  a  certain  restric- 
tion, and  legislates  for  a  particular  class. 
Students  who  began  before  and  after  No- 
vember 4,  1897,  were  pursuing  their  studies 
when  it  was  passed,  and  Uiose  who  began 
after  that  date,  and  before  December  31, 
1897,  would  complete  two  years  before  De- 
cember 31,  1899,  but  cannot  enjoy  its  privi- 
leges. 

Another  fatal  objection  to  the  provisions 
in  question  is  that  the  legislature,  in  its  en- 
actment, overlooked  the  restraint  imposed  by 
the  Constitution,  and  assumed  the  exercise  of 
a  power  properly  belonging  to  the  courts.  A 
provision,  which  has  been  incorporated  in 
each  successive  Constitution  of  this  state,  is 
found  in  the  present  Constitution  as  article 
3,  in  the  follomng  language:  '*The  powers 
of  the  government  of  this  state  are  divided 
into  three  distinct  departments, — ^legisla- 
tive, executive,  and  judicial;  and  no  person, 
or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power  prop> 
erly  belonging  to  either  of  the  others,  except 
as  hereinaiter  expressly  directed  or  permit- 
ted." To  this  question  the  greater  part  of 
the  argument  of  the  learned  counsel  on  each 
side  has  been  directed,  and  the  history  of  the 
exercise  of  such  power  in  England  has  been 
very  carefully  set  forth.  That  history  is 
very  interesting,  but  is  of  little  benefit  in 
determining  whether  the  power  is  one  prop- 
erly belonging  to  courts  or  to  the  legislature. 
The  difference  in  the  principles  underlying 
the  systems  of  government  is  such  as  to  ren- 
der a  conclusion  inapplicable,  even  if  it 
should  be  found  that  Parliament  had  exer- 
cised such  power.  Judge  Cooley,  in  his 
great  work  on  Constitutional  Limitations, 
points  out  that  while  it  is  natural  that  we 
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should  recur  to  the  powers  of  Parliament, 
tnd  incline  to  concede,  without  reflection, 
thai  whatever  the  legislature  of  the  coun- 
try from  which  we  derived  our  laws  could 
do  might  also  be  done  by  the  legislative  au- 
thority in  this  country,  we  should  bear  in 
mind  the  important  distinction  that  Parlia- 
ment may  exercise  all  the  powers  of  govern- 
ment, while  the  legislature  can  exercise  but 
one.  Ck>oley,  Const.  Lim.  102.  He  says  fur- 
ther (page  104) :  "So  long  as  the  Parlia- 
ment is  recognized  as  rightfully  exercising 
the  sovereign  authority  of  the  country,  it  is 
evident  that  the  resemblance  between  it  and 
American  legislatures  in  regard  to  their  ulti- 
mate powers  cannot  be  traced  very  far.  The 
American  legislatures  only  exercise  a  certain 
portion  of  the  sovereign  power.  The  sover- 
eignty is  in  the  people;  and  the  legislatures 
which  they  have  created  are  only  to  discharge 
a  trust  of  which  they  have  been  made  a  de- 
positary, but  which  has  been  placed  in  their 
hands  with  well-defined  restrictions.  Upon 
this  difference  it  is  to  be  observed  that  while 
Parliament,  to  any  extent  it  may  choose, 
may  exercise  judicial  authority,  one  of  the 
mo9t  noticeable  features  in  American  consti- 
tutional law  is  the  care  taken  to  separate 
legislative,  executive,  and  judicial  functions. 
.  .  .  But  the  grant  of  the  judicial  power 
to  the  department  created  for  the  purpose  of 
exercising  it  must  be  regarded  as  an  exclu- 
sive grant,  covering  the  whole  power,  sub- 
ject only  to  the  limitations  which  the  Con- 
stitutions impose  and  to  the  incidental  ex- 
ceptions before  referred  to.  While,  there- 
fore, the  American  legislatures  may  exercise 
the  legislative  powers  which  the  Parliament 
of  Great  Britain  wields,  except  as  restric- 
tions are  imposed,  they  are  at  the  same  time 
excluded  from  other  functions  which  may  be, 
and  sometimes  habitually  are,  exercised  by 
the  Parliament."  Whatever  the  English 
practice  may  have  been,  the  question  must 
be  what  the  nature  of  the  power  is,  and 
whether  it  is  one  which  naturally  pertains 
to  the  courts.  If  it  is  judicial  in  its  nature, 
the  legislatures  are  expressly  prohibited 
from  exercising  it. 

The  history  of  the  admission  of  attorneys 
in  England,  however,  does  not  justify  the 
claim  that  it  is  the  exercise  of  the  legislative 
function,  but  utterly  refutes  it.  In  that 
country,  the  legal  profession  has  been  divid- 
ed into  classes  which  do  not  exist  here.  One 
class  embraced  what  were  known  as  "attor- 
neys" when  their  practice  was  in  the  courts 
of  common  law,  "solicitors"  when  it  was  in 
chancery,  and  "proctors"  in  the  admiralty 
and  ecclesiastical  courts ;  all  of  whom,  at  all 
times,  must  have  been  admitted  to  the 
courts  upon  examination  regarding  their  fit- 
ness, and  this  power  no  other  department  of 
government  ever  sought  to  control.  Origi- 
nally, no  one  could  appear  by  attorney  with- 
out the  special  warrant  of  the  King,  issuing 
oat  of  chancery  or*under  seal,  granting  the 
privilege.  The  King  was  considered  the 
fountain  of  justice,  and,  as  he  could  not  in 
person  decide  all  controversies  and  remedy 
all  wrongs,  the  injured  parties  were  referred 
to  the  proper  forum,  and  writs  were  framed 
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in  his  name  to  his  judges.  Suits  were  begun 
in  that  way,  and  when  he  granted  the  privi- 
leges in  question  it  was  as  a  part  of  that  sys- 
tem, and  not  in  a  legislative  capacity.  In  a 
civilized  country,  where  the  rights  of  persons 
were  to  be  determined  in  accordance  with  es- 
tablished rules,  either  statutory  or  promul- 
gated by  the  oourts,  the  employment  of  per- 
sons acquainted  with  those  rules  became  a 
necessity,  both  to  the  parties  and  the  court. 
Persons  unlearned  in  the  law  can  neither  aid 
a  litigant  nor  the  court,  and  Parliament, 
at  different  times,  extended  the  right  of  the 
litigant  to  appoint  an  attorney  to  represent 
him  in  court.  Maugham,  Attorneys,  Appx. 
6,  7.  In  1292,  Edward  I.  made  an  order  by 
which  he  appointed  the  lord  chief  justice  of 
the  court  of  common  pleas  and  the  rest  of 
his  fellow  justices  of  that  court,  that  they, 
according  to  their  discretion,  should  provide 
and  ordain  from  every  county  certain  attor- 
neys and  apprentices  of  the  best  and  most 
apt  for  their  learning  and  skill,  who  might 
do  service  to  his  court  and  people,  and  those 
so  chosen  only,  and  no  other,  should  follow 
his  court  and  transact  the  affairs  thereof; 
the  said  King  and  his  council  then  deeming 
the  number  of  seven  score  to  be  sufficient  for 
that  employment,  but  it  was  left  to  the  dis- 
cretion of  the  said  justices  to  add  to  that 
number  or  diminiish  it,  as  they  should  see 
fit.  1  Pollock  &  M.  History  of  English  Law, 
104;  Bugdale  Origines  Juridiciales,  141. 
The  profession  of  attorney  was  placed  under 
the  control  of  the  judges,  and  the  discretion 
to  examine  applicants  as  to  their  learning 
and  qualifications,  and  to  admit  to  practice, 
was  exercised  from  that  day  by  the  judicial 
department  of  the  English  government^  and 
no  legislation  sought  to  deprive  the  court  of 
tlie  power  in  that  respect,  or  to  invest  it  in 
any  other  branch  of  the  government.  Par- 
liament legislated  upon  the  subject,  but  the 
legislation  was  of  a  character  to  exclude  per- 
sons unfit  to  practise,  who  threatened  the 
public  welfare  through  ignorance  or  untrust- 
worthiness.  The  statutes  always  recognized 
that  the  admission  of  attorneys  was  a  mat- 
ter essentially  belonging  to  the  courts  and 
a  matter  of  judicial  discretion,  and  only 
sought  to  protect  the  public  against  improp- 
er persons.  The  first  of  these  acts  was  Stat. 
4  Hen.  IV.  chap.  18,  passed  in  1402.  The  at- 
torneys had  increased  to  the  number  of  2,- 
000,  and  the  act,  reciting  that  damages  and 
mischiefs  ensued  from  the  great  number  of 
attorneys  unlearned  in  the  law,  ordained  and 
established  that  all  attorneys  should  be  ex- 
amined by  the  justices,  and  by  their  discre- 
tion their  names  put  in  the  roll,  and  the  oth- 
er attorneys  put  out  by  the  discretion  of 
said  justices,  and  their  masters  for  whom 
they  were  attorneys  should  be  warned  to 
take  others  in  their  places,  so  that  in  the 
meantime  no  damage  nor  prejudice  should 
come  to  their  said  masters.  Maugham,  At- 
torneys, Appx.  9.  In  1413,  by  Stat.  1  Hen. 
v.,  undersheriffs,  sheriffs,  clerks,  receivers, 
and  bailiffs  were  excluded  from  practising  as 
attorneys,  because  "the  King's  liege  people 
dare  not  pursue  or  complain  of  the  extor- 
tions and  of  the  oppressions  to  them  done  by 
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the  officers  of  sheriffs.  In  1455,  by  Stat.  33 
Hen.  VI.  chap.  7,  Parliament  limited  the 
number  of  attorneys  for  Suffolk,  Norfolk, 
and  Norwich,  reciting  that  the  number  had 
inci  eased  more  than  eighty,  "most  of  whom, 
being  not  of  suilicient  knowledge,  came  to 
fairs,  etc.,  inciting  the  people  to  suits  for 
small  trespasses."  In  1606,  by  Stat.  3  Jac. 
I.  chap.  7,  it  was  attempted  to  further  regu- 
late attorneys  to  the  same  end.  Maugham, 
Attorneys,  Appx.  13.  Parliament  did  not, 
by  any  of  these  acts,  undertake  to  determine 
the  amount  of  learning  which  would  qualify 
a  person  for  admission.  Hie  courts  from 
time  to  time  made  their  rules  regulating  the 
admission  of  attorneys,  and  on  occasion  pro- 
vided for  the  appointment  of  a  committee  or 
board  of  examiners.  Maugham,  Attorneys, 
Appx.  14, 10.  Blackstone  says  (3  Com.  26) : 
'These  attorneys  are  not  formed  into  a  reg- 
ular corps.  They  are  admitted  to  the  exe- 
cution of  their  office  by  the  superior  courts 
of  Westminster  Hall.  .  .  .  No  man  can 
practise  as  an  attorney  in  any  of  those 
courts  but  such  as  is  admitted  and  sworn  an 
attorney  of  that  particular  court.  An  attor- 
ney of  the  court  of  the  King's  bench  cannot 
practise  in  the  court  of  common  pleas  nor 
vice  versa.  ...  So  early  as  Stat.  4  Hen. 
IV.  chap.  18,  it  was  enacted  that  attorneys 
should  be  examined  by  the  judges,  and  none 
admitted  but  such  as  were  virtuous,  learned, 
and  sworn  to  do  their  duty." 

It  is  argued  that  the  power  to  admit  is 
legislative  because  the  similar  power  to  dis- 
bar was  granted  by  an  act  of  Parliament. 
By  Stat  3  Edw.  I.  chap.  29,  it  was  provided 
that,  if  any  counsel  should  be  guilty  of  deceit 
or  collusion  in  the  King's  court,  he  should  be 
imprisoned  for  a  year  and  a  day,  and  thence- 
forth should  not  be  heard  to  plead  in  that 
court  for  any  man.  3  Bl.  Com.  29 ;  Weeks, 
Attorneys  at  Law,  §  14.  This  no  more  tends 
to  show  that  the  power  is  legislative  than 
the  fact  that  the  legislature  provides  pun- 
ishment for  stealing  shows  that  the  trial  and 
conviction  of  a  thief  are  a  legislative  pro- 
ceeding. It  is  a  function  of  the  legislature 
to  fix  punishment  for  transgressions  against 
the  public,  and  disqualification  for  office  or 
the  deprivation  of  a  license  is  not  infrequent^ 
ly  annexed  to  such  punishment.  Neither 
does  it  follow,  because  this  court  has  at  dif- 
ferent times  mentioned  the  statute  as  au- 
thorizing a  disbarment  proceeding,  that  such 
a  proceeding  is  legislative,  or  that  the  legis- 
lature might  either  disbar  an  attorney  or 
prescribe  a  conclusive  rule  of  evidence 
against  him.  The  legislature  provides  for 
the  punishment  of  misdemeanors,  and  that 
a  person  charged  with  such  offense  shall  be 
tried  by  some  court,  but  the  trial  in  the  court 
is  a  judicial  proceeding,  and  whether  he  shall 
be  found  guilty  or  not  is  beyond  the  control 
of  the  legislature. 

This  court  has  "an  inherent  right  to  see 
that  the  license  is  not  abused  or  perverted  to 
a  use  not  contemplated  in  the  grant  "(Peo- 
ple ex  rel.  Moaes  v.  Chodrioh,  79  111.  148), 
and  courts,  in  the  absence  of  a  statute,  have 
inherent  and  summary  jurisdiction  over  at- 
torneys practising  at  their  bar;*.  Montray 
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V.  People  eoi  rel  Morris,  162  111.  194,  44  N. 
E.  496. 

The  other  class  of  professional  practiti<Mi- 
ers  in  England  were  those  who  gave  counsel 
in  legal  matters  and  conducted  causes  in 
courts  as  advocates.  They  came  to  the  bar 
through  the  inns  of  court.  These  were  col- 
leges in  which  students  resided  and  pursued 
their  studies  from  a  very  early  date.  Law- 
yers gathered  about  the  court  at  Westmin- 
ster, and  hospitia  curuB  were  established, 
which  were  occupied  by  the  lawyers  and  con- 
tained schools  of  law.  On  the  suppression 
of  the  Knights  Templar^,  the  pope  granted 
their  estat^  to  the  Knights  Hospitallers  of 
St.  John  of  Jerusalem,  who  leased  the  build- 
ings in  London  to  the  students  of  the  law. 
The  place  was  called  ''The  Temple,"  from  its 
former  occupants,  and  the  societies  of  the 
Inner  Temple  and  Middle  Temple  were 
formed.  The  buildinffs  included  the  Inner 
Temple  and  the  Middle  Temple,  and  there 
were  added  Lincoln's  Inn,  on  the  site  of 
a  palace  of  an  Earl  of  Lincoln,  and  Gray's 
Inn,  the  former  residence  of  the  Lords  Gray 
of  Wilton.  After  the  suppression  of  the 
Knights  Hospitallers  by  Henry  VIII.,  the 
society  held  the  Temple  buildings  of  the 
Crown  by  lease,  and  in  1608  tlicy  were 
granted  by  letters  patent  of  James  I.  to  the 
chancellor  of  the  exchequer  (a  judicial  of- 
ficer), the  recorder  of  London,  and  the 
benchers  and  treasurers  of  the  Inner  and 
Middle  Temples,  for  "lodging,  reception,  and 
education  of  the  professors  and  students  of 
the  law."  At  these  inns  the  students  of  law 
attended  in  great  numbers,  and  were  in- 
structed in  the  law  and  practice.  From  iimo 
to  time  rules  were  made  for  the  government 
of  tiiese  inns  by  the  judges,  or  with  their 
concurrence,  and  the  advice  and  consent  of 
the  Eling  or  Queen  and  the  benchers  or 
societies  themselves.  Dugdale,  Origines 
Juridiciales,  312,  316,  317,  320.  The 
societies  submitted  for  ages  to  be  governed 
by  the  rules  so  made,  and  in  every  instance 
their  conduct  was  subject  to  the  control  of 
the  judges  as  visitors.  They  were  voluntary 
societies,  to  which  mandamus  would  not  lie, 
but  the  ancient  and  usual  way  of  redress 
for  any  grievance  was  by  appealing  to  the 
judges.  Booreman's  Case,  March,  N.  C.  177 ; 
King  v.  Benchers  of  €hray*s  Inn,  1  Dougl. 
353;  King  v.  Benchers  of  Lincoln's  Inn,  4 
Barn.  &  C.  866.  The  origin  of  their  power 
to  call  to  the  bar  is  lost  in  the  pas:,  but 
they  acted  substantially  as  a  board  of  ex- 
aminers, subject  to  the  control  of  the  judges 
as  visitors,  and  their  act  was  accepted  by  the 
courts.  The  time  of  study  was  reduced  from 
longer  periods  to  five  years  before  any 
student  could  be  called  to  the  bar,  unless  he 
was  a  master  of  arts  or  a  bachelor  of  laws 
of  the  Universities  of  Oxford,  Cambridge,  or 
Dublin ;  in  their  case,  it  might  be  diminished 
to  two  years.  He  was  then  called  a  "bar- 
rister." In  the  old  books  they  were  styled 
apprentices,  as  in  the  for^2;oing  order  of 
Edward  I.,  and  were  not  qualified  to  execute 
the  full  office  of  an  advocate  until  they  were 
of  sixteen  years'  standing  (3  Bl.  Com.  27), 
when  they  might  be  advanced  to  the  d^pree 
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of  Serjeant.  The  benchers  of  the  inn,  who 
governed  the  society,  were  eleOted  from  the 
barristers  according  to  seniority.  There  is 
nothing  in  all  this  which  tends  to  support 
the  view  that  the  admission  of  any  class  of 
the  legal  profession  was  ever  r^arded  as  a 
l^slative  act. 

In  this  country  the  courts  of  the  United 
States  have  always  controlled  the  admission 
of  attorneys.  The  first  Congress  recognized 
their  power  in  that  respect,  and  they  have 
always  retained  it.  The  Federal  judges  have 
always  required  attorneys  to  be  admitted  to 
their  respective  oourts.  Admission  to  the 
Supreme  Court  of  the  United  States  does 
not  confer  the  right  to  practise  in  the  dis- 
trict and  circuit  courts.  In  Ex  parte 
Secomhe,  19  How.  9,  15  L.  ed.  666,  on  appli- 
cation for  mandamus  to  the  judges  #f  the 
supreme  court  of  the  territory  of  Minnesota 
to  restore  petitioner  to  his  office  as  attorney, 
the  court  said:  "And  it  has  been  well 
settled  by  the  rules  and  practice  of  common- 
law  courts  that  it  rests  exclusively  with  the 
oourts  to  determine  who  is  qualified  to  be- 
come one  of  its  officers  as  attorney  and  coun- 
sellor, and  for  what  cause  he  ought  to  be  re- 
moved. .  .  .  And  we  are  not  aware  of 
any  case  where  a  mandamus  was  issued  to 
an  inferior  tribunal  commanding  it  to  re- 
verse or  annul  its  decision,  where  the  de- 
cision was  in  its  nature  a  judicial  act,  and 
within  the  scope  of  its  jurisdiction  and  dis- 
cretion.** In  the  case  of  Ex  parte  (Garland,  4 
Wall.  333,  18  L.  ed.  366,  the  court,  holding 
the  test  oath  for  attorneys  to  be  unconstitu- 
tional, explained  the  nature  of  the  attorney's 
office  as  follows :  "They  are  officers  of  the  court, 
admitted  as  such  by  its  order,  upon  evidence 
of  their  popsessing  sufficient  legal  learning 
and  fair  private  character.  It  has  always 
been  the  gexieral  practice  in  this  country  to 
obtain  this  Evidence  by  an  examination  of 
the  parties.  In  this  court  the  fact  of  the 
admission  of  such  officers  in  the  highest  court 
of  the  states  to  which  they,  respectively,  be- 
long, for  three  years  preceding  their  appli- 
cation, is  regarded  as  sufficient  evidence  of 
the  possession  of  the  requisite  legal  learning, 
and  the  statement  of  counsel  moving  their 
admission  sufficient  evidence  that  their 
private  and  professioTial  character  is  fair. 
The  order  of  admission  is  the  judgment  ^f 
the  court  that  the  parties  possess  the  requi> 
site  qualifications  as  attorneys  and  counsel- 
ors, and  are  entitled  to  appear  as  such  and 
conduct  causes  therein.  From  its  entry  the 
parties  become  officers  of  (he  court,  and  are 
responsible  to  it  for  professional  misconduct. 
'Diey  hold  their  office  during  good  behavior, 
and  can  only  be  deprived  of  it  for  misconduct 
ascertained  and  declared  by  the  judgment 
of  the  court  after  opportunity  to  be  heard 
has  been  afforded.  Ex  parte  Heyfron,  7  How. 
(Miss.)  127;  Fletcher  y.  Dainger field,  20 Ca\. 
430.  Their  admission  or  their  exclusion  is 
not  the  exercise  of  a  mere  ministerial  power. 
It  is  the  exercise  of  judicial  power,  and 
has  been  so  held  in  numerous  cases.  It  was 
so  held  by  the  court  of  appeals  of  New  York 
in  the  matter  of  the  application  of  Cooper 
for  admission.    Re  Cooper,  22  N.  Y.  81.    «At- 
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torneys  and  counselors,'  said  that  court,  'are 
not  only  officers  of  the  court,  but  officers 
whose  duties  relate  almost  exclusively  to  pro- 
ceedings of  a  judicial  nature ;  and  hence  their 
appointment  may,  with  propriety,  be  in- 
trusted to  the  oourts,  and  the  latter,  in  per- 
forming this  duty,  may  very  justly  be  con- 
sidered as  engaged  in  the  exercise  of  their 
appropriate  judicial  functions.' "  In  3  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  287,  it  is  said: 
"But  the  admission  of  an  applicant  to  prac- 
tice is  a  judicial  act,  and  the  attorney,  when 
admitted,  is  an  officer  and  member  of  the 
court.  The  le^slature  has  no  power,  there- 
fore, to  provide  that  any  person  possessing 
certain  qualifications  must  be  admitted.  It 
cannot  assume  judicial  powers,  and  in  every 
case  the  courts  are  vested  with  discretion  as 
to  whether  any  applicant  is  entitled  to  ad- 
mission." In  Wisconsin  the  statute  com- 
manded the  court  to  admit  as  coilnselors  such 
persons  as  were  counselors  of  the  state  of 
Illinois.  On  the  motion  of  a  resident  of 
Illinois  for  admission,  the  power  of  the  legis- 
lature to  enact  such  a  statute  was  denied, 
on  the  ground  that  the  court  must  be  able 
to  control  its  officers.  Re  MosneaSf  39  Wis. 
500,  20  Am.  Rep.  66.  See  also  Splane^s  Peti- 
tion, 123  Pa.  627,  16  Atl.  481.  In  the  state 
courts  the  power  of  the  legislature  to  pre- 
scribe the  amount  of  learning  upon  which 
the  court  must  admit  to  the  practice  of  law 
has  never  been  recognized,  as  far  as  counsel 
have  discovered,  with  the  single  exception 
of  Re  Cooper,  22  N.  Y.  67,  quoted  from  by 
the  Supreme  Court  of  the  United  States  in 
Ex  parte  Garland,  4  Wall.  333,  18  L.  ed.  366. 
In  that  case,  the  legislature  enacted  a  stat- 
ute admitting  to  practice  on  diploma  of  the 
Columbia  College,  and  it  was  held  that  the 
act  was  valid.  Counsel  for  applicants  in  this 
case  contend  that  the  subject  is  legislative, 
and  not  judicial,  in  its  character,  and  the 
act  of  admission  is  ministerial.  Their  chief 
reliance  is  that  of  Case  of  Cooper.  The  first 
question  there  considered  by  the  court  of  ap- 
peals was  whether  the  admission  of  attorneys 
was  a  judicial  proceeding.  The  supreme 
court  ha[d  denied  admission,  and. (Cooper  had 
appealed.  It  was  suggested  that  the  power 
of  admitting  attorneys  was  executive  or  ad- 
ministrative, rather  than  judicial,  and  this 
objection,  if  well  founded,  would  be  fatal 
to  the  appeal.  Upon  a  full  consideration  of 
that  question,  it  was  held  that  the  admission 
of  attorneys  was  a  judicial  proceeding  and 
the  exercise  of  an  appropriate  judicial  func- 
tion. The  appeal  was  entertained  on  that 
ground.  -,.  The  power  being  judidal  in  its 
nature,  out"  Constitution  prohibits  its  exer- 
cise by  the  legislature.  The  court 
based  its  decision  upon  the  ground 
that,  although  the  appointment  of  at- 
torneys had  usually  been  intrusted  in 
that  state  to  the  courts,  and  was  judicial 
in  its  nature,  yet  it  was  not  a  necessary  or 
inherent  part  of  their  judicial  power,  but 
was  subject  to  legislative  action,  and  had 
been  derived  from  statute.  In  that  state  the 
power  to  admit  to  practice  was  exercised  be- 
fore the  Revolution  by  the  governor.  By  the 
Constitution  of  1777,  the    appointment    of 
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attorneys  was  given  to  the  courts,  but  the 
provision  was  dropped  from  the  Oonetitution 
of  1840,  which  provided :    "Any  male  citizen 
of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  requisite 
qualifications  of  learning  and  ability,  shall 
be  entitled  to  admission  to  practise  in  all 
the  courts  ^f  this  state."     Article  6,  §  8. 
In  view  of  the  history  of  admission  and  this 
particular  condition  of  affairs,  the  act  was 
sustained.      Tho    consequences    have    been 
greatly  deplored  by  eminent  men,  abundantly 
able  to  judge  of  the  injustice  to  the  public 
resulting  from   the   rule   then  established, 
under  which  other  special  laws  were  passed. 
This  oouH  has  never    acknowledged    the 
power  of  the  legislature    to    prescribe  the 
amount  of  learning  which  shall  qualify  an 
attorney  to  practise  in  our  courts.    Section 
3  of  the  same  act,  to  which  the  provision  in 
question  is  an  amendment,  and  which  is  the 
same  as  §  10  of  the  act  of  1845,  has  always 
provided    that    "any    person    producing    a 
license  or  other  satisfactory  voucher  proving 
that  he  hath  been  regularly    admitted    an 
attorney  at  law  in  any  court  of  record  with- 
in the  United  States  and  obtaining  a  certifi- 
cate of  good  moral  character,  as  required  in 
the  preceding  section,  may  be  licensed  and 
permitted  to  practise  as  a  counselor  and  at- 
torney at  law  in  any  court  in  this  state  with- 
out an  examination."      Each  state  has  its 
own  rules,  and  in  some  states  inferior  courts 
of  record  are  permitted  to  grant  licenses,  and 
in  others  the  requirements  have  always  been 
below  ours.    The  effect  of  enforcing  such  a 
statute  would  be  to  degrade  the  profession, 
and  fill  its  ranks  with  those  not  qualified 
by  our  rules.     This  court  has    refused    to 
recognize  that  section  as  valid,  and  has  re- 
quired that  the  course  of  study  in  the  other 
state  shall  be  at  least  equal    to  that   pre- 
scribed by  our  rules,  or  that  the  applicant 
should  have  been  engaged  in  active  practice 
under  the  license  for  a  specific  period.  Again, 
the  statute  has  always   provided   that   the 
liocnse   may   be   obtained    from   some  two 
justices  of  this  court,  while  the  rules  have 
required  that  the  motion  shall  be  made  to, 
and  granted  by,  the  court.    Two  justices  are 
a  minority,  and  not  a  court,  and  no  motion 
to  admit   has   been   granted    except   by    a 
majority  of  the  court.    In  Dahnke  v.  People, 
168  111.  102,  39  L.  R.  A.  197,  48  N.  E.  137,  we 
held  that,  although  it  was  the  duty  of  the 
county  board  to  erect  and  keep  in  repair  a 
suitable  courthouse,  when  the  board  has  pro- 
vided rooms  they  are  under  the  control  of  the 
courts.     We  said  (p.  109) :     "It  rests  with 
the  judges  of  the  courts  to  arrange  among 
themselves  how  they  will  occupy  the  several 
court  rooms  thus  provided  for  them  by  the 
county  board.  The  county  board  has  no  right 
to  dictate  to  the  judges  as  to  what  particular 
room  each  judge  shall  occupy.    To  make  the 
judges  of  our  courts  depend  upon  a  l^isla- 
tive  or  political  body  for  the  rooms  in  which 
they  shall  hold  their  sessions,  in  the  manner 
indicated  in  this  record  would  be  to  destroy 
the  dignity  and  independence   of   the  judi- 
ciary."   The  courts  have  an  undoubted  right 
to  order  and  control  their  courtrooms,  and 
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to  maintain  their  independence  as  a  branch 
of  the  gov-ernment.  Each  department  of  the 
government  derives  its  power  from  the  same 
source,  and  each  is  of  equal  dignity  and  in- 
dependence, under  our  Constitution.    In  Wis- 
consin, it  was  held  tiiat  the  judicial  power 
extended  to  the  selection  of  the  court's  own 
janitor,  and  in  its  separate  and  independent 
sphere  of  action  the  power  could  not  h&  taken 
from  the  oourt,  and  given  to  the  legislative  or 
executive  department^  or  any  officer  of  either. 
Re   Janitor    of   Supreme    Court,    36    Wis. 
410.   None  of  the  decisions  of  this  court  dted 
by  counsel  for  applicants  touch  this  question 
in  any  way.  With  the  exception  of  two  cases, 
they  are  proceedings  for  the  disbarment  of 
attorneys,  and  the  power  of  the  legislature 
to  protect  the  public  against  persons  unfit 
to  proBtise  law  and  to  pass  laws  for  that  pur- 
pose has  never  been  denied.    One  of  the  re- 
maining cases  is  Rohh   v.   Smith,  4  111.  46, 
relating  to  the  right  of  one  not  admitted  by 
the  court  as  an  attorney  to  commence  or 
prosecute  a  suit  for  another,  and  is  of  the 
same  claas.    One  case  only  is  an  application 
for  admission,  and  that  is  the  case  of  the  late 
Myra  Bradwell.     lie  Bradwetl,  55  III.  635. 
There  the  court  spoke  of  the  attorney  hold- 
ing his  commission  from  two   members    of 
the  court,  bu£  the  decision  was  the  decision 
of  the  court,  and  not  of  two  justices.    The 
application  was  considered,  and  denied  by 
the  court,  as  such,  because  the  legislature 
had,  in  effect,  prohibited  her  from  practising 
law.    The  court  passed  on  her  legal  acquire- 
ments, and  said  they  were  satisfied  with  her 
learning  and  alnlitv.    The  court  did  not  con- 
cede the  powers  oi  the  legislature  to  decide 
thivt  question.     It  was  held  that  the  coyrt 
should  not  admit  any  person  or  class  of  per- 
sons not  intended  by  the  legislature  to  be 
admitted.    It  was  said  that,  if  the  legislature 
should  choose  to  remove  the  exi#ing  barrier, 
the   court  would   cheerfully   issue  licenses 
equally  to  men  and  women.    After  an  amend- 
ment providing  that  no  person  should  be  re- 
fused a  license  on  account  of  sex,  a  license 
was  granted  to  her.  The  legislature  did  not 
undertake  by  the  amendment  to  deprive  the 
court  of  passing  upon  her  learning  and  fit- 
ness to  practise  law.    That  power  belongs  to 
the  court  by  virtue  of  its  being  a  court  of 
justice,  and  one  of  the  departments  of  state 
into  which,  under  the  Constitution,  the  power 
falls.     Without  such  power  by    which    the 
courts  can  protect  themselves  against  ignor- 
ance and  want  of  skill,  they  cannot  properly 
administer  justice.    The  doctrine  of  that  case 
is  the  same  as  of  *the  others.  It  was  compe- 
tent for  the  legislature  to  remove  the  bar- 
rier, and  to  protect   Mrs.   Bradwell  in   her 
civil  rights,  against  discrimination   on    ac- 
count of  sex. 

In  nny  consideration  of  the  question,  it 
must  not  be  forgotten  that  restrictions  upon 
the  privilege  of  practising  law  are  created 
only  in  the  interest  of  the  public  welfare,  and 
neither  for  nor  against  the  student.  No  one 
who  has  commenced  preparation  has  any  in- 
choate right  on  account  of  that  fact,  but  is 
bound  to  furnish  the  test  of  fitness  required 
when  he  asks  to  enter  upon  the  practice.    It 
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U  not  contended  by  learned  oounsel  for  ap- 
plicants that  there  is  any  right,  either  vested 
or  inehoate,  but  it  is  claim^  that  the  legis- 
lature may  assume  control  over  the  sub- 
ject, because  it  falls  within  the  police  power. 
It  may  be  readily  admitted  that  such  all- 
pervading  power  does,  in  some  respects,  reach 
the  practice  of  the  law,  and  ^ves  to  the  leg- 
islature some  power  ooncerninff  it.  The  1^- 
islatnre  may  enact  police  l^siation  for  the 
protection  of  the  public  against  things  hurt- 
ful or  threatening  to  their  safety  and  wel- 
fare. So  long  as  they  do  not  infringe  upon 
the  powers  properly  belonging  to  the  courts, 
they  may  prescribe  reasonable  conditions 
which  will  exclude  from  the  practice  those 
persons  through  whom  injurious  conse- 
quences are  likely  to  result  to  the  inhabitants 
of  the  state.  The  proviso  in  this  case  bears 
upon  its  face  no  such  object,  but  practically 
concedes  the  wisdom  of  a  change  in  the  rules, 
and  that  such  change  is  in  tl^  public  inter- 
est, and  attempts  to  give  particular  per- 
sons the  privilege  of  {^mission  based  upon 
some  fancied  right  accruing  on  account  of 
the  time  when  they  commenced  the  study 
of  the  law.  Parliament  and  the  legislature 
have  always  required  that  persons,  to  be  ad- 
mitted, should  have  certain  qualifications 
and  fulfil  certain  requirements.  They  have 
properly  excluded  persons  whom  they  deemed 
unfit,  but,  with  the  single  exception  above 
named  in  New  York,  have  not  forced  the  ad- 
mission of  anyone.  It  would  be  strange,  in- 
deed, if  the  court  can  control  its  own  courts 
room,  and  even  its  own  janitor,  but  that  it 
is  not  within  its  power  to  inquire  into  the 
ability  of  the  persons  who  assist  in  the  ad- 
ministration of  justice  as  its  officers. 

Counsel,  however,  say  that  the  power  is 
not  one  pertaining  to  courts,  or  else  each 
circuit  court  would  have  a  right  to  admit 
to  practice.  The  circuit  courts  do  have  such 
power,  even  under  the  statute,  as  to  attor- 
neys residing  in  other  states,  desiring  to 
appear  and  try  a  cause  in  a  court  of  this 
state.  Section  12  of  the  act  in  question 
provides  for  such  foreign  attorney  being  ad- 
mitted to  practice  in  the  several  courts  of 
law  and  equity  in  this  state  upon  the  same 
terms  as  attorneys  residing  in  this  state  are 
admitted  in  the  other  state.  If  an  attorney 
of  the  sister  state '  appears  in  one  of  our 
courts,  he  procures  no  license  in  this  court, 
but  is  admitted  te  the  bar  for  that  case  by 
the  court  in  which  he  appears  under  the 
statute  and  on  the  principle  of  comity.  The 
power  in  such  case  has  always  rested  in  the 
particular  court,  and  still  rests  there.  The 
court  where  the  case  is  pending  grants  leave 
ej!  gratia  for  the  occasion.  Re  Moaness,  39 
Wis.  609,  20  Am.  Rep.  56.  It  may  also  be 
conceded  that  each  court  originally  had  the 
right  te  admit  to  practice  at  its  own  bar, 
but  at  a  very  early  date  a  provision  was 
made  for  a  general  license  to  be  granted  by 
this  court,  and  the  power  to  admit  generally 
has  never  been  exercised  by  the  circuit 
oourte.  In  the  absence  of  such  a  provision, 
the  requirements  might  be  different  in  the 
various  courte  of  the  state,  and  it  was  a 
Intimate  provision  to  secure  uniformity,  as 
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well  as  to  obviate  the  necessity  of  applying 
to  each  court  where  one  might  desire  to 
practise.  For  eighty  years  the  oourte  have 
recognized  the  exercise  of  that  power  by  the 
supreme  court,  and  the  regulation  in  that 
respect  has  esteblished  the  law  for  this  state. 
The  fact  that  circuit  courte  do  not  exercise 
the  powers  of  this  court  does  not  esteblish 
the  claim  that  such  powers  are  not  judicial. 

The  function  of  determining  whether  one 
who  seeks  to  become  an  officer  of  the  courte, 
and  to  conduct  causes  therein,  is  sufficiently 
acquainted  with  the  rules  esteblished  by  the 
legislature  and  the  courte  governing  the 
righte  of  parties  and  under  which  justice 
is  administered,  pertains  to  the  courte  them- 
selves. They  must  decide  whether  he  has 
sufficient  legal  learning  to  enable  him  to 
apply  those  rules  to  varying  conditions  of 
fact,  and  to  bring  the  facte  and  law  before 
the  court,  so  that  a  correct  conclusion  may 
be  reached.  The  order  of  admission  is  the 
judgment  of  the  court  that  he  possesses  the 
requisite  qualifications,  under  such  restric- 
tions and  limitetions  as  may  be  properly 
imposed  by  the  legislature  for  the  protec- 
tion and  welfare  of  the  public.  The  fact 
that  the  legislature  may  prescribe  the  quali- 
fications of  doctors,  plumbers,  horseshoers, 
and  persons  following  other  professions  or 
callings,  not  connected  with  the  judicial  sys- 
tem, and  may  say  what  shall  be  evidence 
of  such  qualifications,  can  have  no  infiuence 
on  this  question.  A  license  to  such  persons 
confers  no  right  to  put  the  judicial  power 
in  motion  or  to  participate  in  judicial  pro- 
ceedings. The  attorney  is  a  necessary  part 
of  the  judicial  system,  and  his  vocation  is 
not  merely  to  find  persons  who  are  willing 
to  have  lawsuite.  He  is  the  first  one  to  sit 
in  judgment  on  every  case,  and  whether  the 
court  shall  be  called  upon  to  act  depends  on 
his  decision.  It  is  our  duty  to  maintein  the 
provision  of  the  Oonstitution  that  no  person, 
or  collection  of  persons,  being  one  of  the  de- 
partments of  the  gox'crnment,  shall  exercise 
a  x>ower  properly  belonging  to  another;  and 
if  the  legislature  by  inadvertence,  as  in  this 
case,  assumes  the  exei-cise  of  a  power  be- 
longing to  the  judicial  department,  it  should 
only  be  necessary  to  call  its  attention  to  the 
restraint  imposed  by  the  Constitution. 

Whatever  may  have  been  the  propriety  of 
the  rule  admitting  the  holder  of  a  diploma 
issued  by  a  law  school  to  practise,  in  view 
of  the  law  schools  existing  at  ite  adoption 
the  rule  had  become  an  alarming  meance  to 
the  administration  of  justice.  The  legisla- 
ture of  New  York,  by  the  stetute  above  re- 
ferred to,  only  sought  toadnrit  the  graduates 
of  a  great  university,  who  had  been  ex- 
amined by  eminent  lawyers:  but,  under  our 
rule,  persons  were  admitted  who  had  been 
only  nominally  in  attendance  for  the  stipu- 
lated period  of  time,  upon  schools  of  a  very 
difTerent  grade.  There  was  no  state  super- 
vision of  law  schools,  and  any  person  who 
saw  fit  could  organize  a  law  school,  and,  by 
advertising  that  the  diplomas  admitted  to 
the  bar,  could  obtein  students.  The  lan- 
guajife  of  the  proviso,  "Any  law  school  regu- 
larly organized  under  the  laws  of  this  state," 
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ii  mere  sound,  and  means  nothing.  Any- 
thing in  the  form  of  a  law  school  is  regular, 
so  far  as  the^  laws  of  this  state  are  con- 
cerned. In  viefw  of  the  disastrous  conse- 
Suences  to  the  profession  and  the  public, 
be  rule  by  which  it  was  only  a  step  from 
the  diploma  mill  to  the  bar  was  changed, 
and,  in  an  effort  to  discharge  a  duty  to  the 
public,  the  general  standard  of  admission 
was  raised.  That  the  change  was  a  wise 
one,  and  that  it  will  tend  to  promote  the 
public  welfare,  is  not  denied  by  counsel  for 
ai^licants,  who  desire  to  elevate  the  stand- 
ard of  the  bar,  and  assure  us  that  they 
sympathize  vriiti  us  in  our  efforts  in  that 
direction.  It  is  conceded  that  when  the  nile 
was  made,  November  4,  1897,  the  court  had 
full  power  to  make  it,  and  to  fix  the  stand- 
ard of  admission.  It  was  a  valid  rule  of  the 
court,  acting  within  its  unquestioned  juris- 
diction, and  the  question  is  whether  the  l^s- 
lature  could  rightfully  encroach  upon  a 
power  belonging  to  the  judioial  department, 
and  set  aside  the  rule.  The  Constitution  an- 
swers the  question  in  the  negative. 

The  motum  to  admit  the  appUeanta  by 
virtue  of  tJ^eir  diplom<u  ia  denied, 

Phillips,  J.,  dissenting: 

llie  applicants  hold  diplomas  from  law 
schools  which  are  produced  in  open  court, 
together  with  certificates  of  good  nwral  char- 
acter, and  a  motion  is  enterod  by  an  attor- 
ney of  this  court  to  admit  them  to  practise. 

Prior  to  November  4,  1897,  under  rule  47 
of  this  court  (156  111.  650,  41  N.  E.  iz.), 
then  in  force,  the  holder  of  a  diploma  from 
a  recocpiized  law  school  of  this  stisite  was  ad- 
mitted to  the  bar  on  producing  a  certificate 
of  good  moral  character  and  presenting  such 
diploma.  On  November  4,  1897,  this  court 
adopted  new  rules  of  practice,  and  by  rule 
39  (168  111.  20,  47  N.  E.  ix.)  thereof  this 
court  appointed  a  state  board  of  law  ex- 
aminers, whose  duties  were  defined,  and  the 
subjects  in  which  applicants  for  admission 
to  the  bar  should  be  examined  were  pre- 
scribed. The  rule  also  required  satisfactory 
proof  of  preliminary  general  education,  and 
that  the  applicant  should  furnish  evidence 
that  he  had  pursued  a  course  of  law  studies 
for  three  years  in  a  law  school  or  office,  and 
all  applicants,  other  than  the  bearers  of  for- 
eign licenses,  were  required  to  be  examined 
by  said  board,  and  on  its  certificate  of  quali- 
fication admission  to  the  bar  and  the  issuance 
of  a  license  were  authorized.  The  petition 
of  the  applicants  in  this  case  shows  that  they 
had  begun  the  study  of  the  law  under  the 
rules  in  force  prior  to  November  4,  1897,  and 
expected  to  be  admitted  on  compliance  there- 
'  with.  The  rules  adopted  November  4,  1897, 
went  into  effect  immediately  on  their  adop- 
tion. By  an  act  approved  February  21,  1899, 
entitled  "An  Act  to  Amend  Section  1  of 
an  Act  Entitled  'An  Act  to  Revise  the  Law 
in  Relation  to  Attorneys  and  GounRelors,' 
Approved  March  28,  1874,  in  force  July  1, 
1874,"   it  was  provided  as  follows: 

'*Sec.  1.  Be  it  enscted  by  the  people  of  the 
state  of  Illinois,  represented  in  the  general 
assembly:  That  section  1  of  an  act  entitled 
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'An  Act  to  Revise  the  Law  in  Relation  to 
Attorneys  and  Counselors,'  approved  March 
28,  f874,  and  in  force  July  1,  1874,  be 
amended  so  as  to  read  as  follows: 

"  'Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly:  That  no  person  shall  be  per- 
mitted to  practise  as  an  attorney  or  counsel- 
or at  law,  or  to  commence,  conduct,  or  defend 
any  action,  suit  or  plaint  in  which  he  is  not 
a  party  concerned,  in  any  court  of  record 
within  this  state,  either  by  using  or  sub- 
scribing his  own  name  or  the  name  of  any 
other  person,  without  having  previously  ofa^ 
tained  a  license  for  that  purpose  from  some 
two  of  the  justices  of  the  supreme  court, 
which  license  sliall  constitute  the  person  re- 
ceiving the  same  an  attorney  and  counselor 
at  law,  and  shall  authorize  him  to  appear  in 
all  the  courts  within  this  state  and  there 
to  practise  as  an  attorney  and  counselor  at 
law,  according  to  the  laws  and  customs 
thereof,  for  and  during  his  good  behavior  in 
said  practice,  and  to  demand  and  receive 
fees  for  any  services  which  he  may  render 
as  an  attorney  and  counselor  at  law  in  this 
state.  No  persons  shall  be  refused  a  license 
under  this  act  on  account  of  sex,  and  every 
applicant  for  a  license  who  shall  comply 
with  the  rules  of  the  supreme  court  in  regard 
to  admission  to  the  bar  in  force  at  the  time 
such  applicant  commenced  the  study  of  law, 
either  in  a  law  office  or  at  a  law  school  or 
college,  shall  be  granted  a  license  under  this 
act,  notwithstanding  any  subsequent  changes 
in  said  rules:  provided,  that  to  date  of  tiie 
31st  day  of  December,  A.  d.  1889,  a  diploma 
regularly  issued  by  any  law  school  regularly 
organized  under  the  laws  of  this  state,  whose 
regular  course  of  law  studies  is  two  years 
and  requiring  an  actual  attendance  by  the 
student  of  at  least  thirty-six  weeks  in  each 
of  such  years,  shall  be  received  by  the  su- 
preme court  of  this  state,  and  a  license  of 
admittance  to  the  bar  shall  thereupon  be 
gr!intcd  by  the  said  court  to  the  holder  of 
such  diploma;  but  every  application  for  ad- 
mission to  the  bar  made  on  behalf  of  any  per- 
son to  whom  any  diploma,  as  aforesaid,  has 
been  awarded,  must  be  made  in  term  time, 
by  motion  of  some  attorney  of  the  said  court, 
supported  by  the  usual  proofs  of  good  moral 
character,  and  the  production  in  the  said 
court  of  such  diploma,  or  satisfactorily  ac- 
counting by  the  applicant  for  its  non^pro- 
duction;  and  in  all  cases  when  the  diploma 
on  which  the  application  is  based  does  not 
recite  all  the  facts  requisite  to  its  reception, 
all  such  omitted  facts  must  be  shown  by  the 
affidavit  of  the  applicant,  or  some  oifficer  of 
the  law  school,  or  by  both.' 

"Wliereas  an  emergency  exists,  therefore 
this  act  shall  take  effect  and  be  in  force  from 
and  after  its  passaire." 

Under  this  act  the  applicants  present  their 
applications  for  admission'  to  the  bar,  and 
objection  is  made  by  members  of  the  bar  who 
appear  in  behalf  of  bar  associations  and  as 
arnici  ouriw,  who  urge  that  the  act  is  uncon- 
stitutional ;  that,  as  an  attorney  is  an  officer 
of  the  court,  his  admission  is  an  act  of  quasi 
public  character,  to  which  any  person  may 
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>ol>ject;  that  the  admission  of  an  attorney  is 
a  judicial  act,  and  a  part  of  the  judicial  pow- 
der; that  the  legislature  cannot  constitution- 
ally impair  the  judicial  power,  and  the  act  of 
F^niary  21,  1899,  is  an  assumption  of  such 
power,  and  is  special  legislation,  denying  the 
•equal  protection  of  the  law,  and  hence  not 
binding  on  the  court. 

The  legislation  of  this  state  with  reference 
to  the  admission  of  attorneys  is  by  the  act 
<yf  February  10,  1819,  which  was  substantial- 
ly re-enacted  in  1833,  and  is  to  the  same  ef- 
fect as  that  found  in  the  Revised  Statutes 
■of  1845  and  1874.  By  that  legislation,  a  per- 
son is  prohibited  from  practising  as  an  at- 
torney in  any  court  of  record  without  hav- 
ing obtained  a  license  from  some  two  of  the 
justices  of  the  supreme  co^trt,  and  such 
license  shall  constitute  him  an  attorney  at 
-law,  and  authorize  him  to  appear  in  all 
courts  of  record  in  Illinois  to  practise  as  an 
attorney  for  and  during  his  good  behavior. 
The  statute  authorizes  the  justices  of  the 
supreme  court  to  strike  the  attorney's  name 
from  the  roll  for  malconduct  in  office,  and 
gives  to  the  supreme  court  and  circuit  courts 
•power  to  punish,  in  a  summary  way,  any 
attorney  who  may  be  guilty  of  contempt 
By  this  legislation,  no  court  but  the  supreme 
•court  could  license  an  attorney  nor  could 
any  other  court  disbar  him.  The  power  to 
license  being  withheld  from  the  circuit  court, 
which  is  a  court  of  general  jurisdiction,  ft 
<cannot  be  said  that  the  power  to  license  is 
a  purely  judicial  act. 

The  power  conferred  upon  the  supreme 
oourt  to  license,  by  the  legislature,  which  as- 
sumed control  over  the  whole  subject  of  ad- 
missions to,  and  dismissals  from,  the  bar, 
has  been  recognized  and  acted  upon  by  this 
oourt  from  the  earliee^  legislation  on  this 
subject  in  this  state,  and  has  been  treated 
as  the  source  of  this  court's  power  to  act  with 
reference  to  these  subjects.  In  the  case  of 
Rohh  V.  Smith,  4  111.  46,  a  motion  was 
made  by  the  appellant  to  dismiss  the  suit  be- 
<?ause  the  papers  were  not  signed  by  the 
plaintiff  himself  or  any  attorney  of  the  court, 
as  required  by  S  1  of  the  acts  of  1819  and 
1833.  This  case  came  up  in  1841,  and  it  was 
held  with  reference  to  this  motion :  "This  is 
a  point  upon  which  we  have  but  little  au- 
thority, and  we  need  little  other  than  the 
letter  and  spirit  of  these  provisions.  .  .  . 
While  these  salutary  provisions  remain  upon 
the  statute  book,  not  as  a  restriction  upon 
the  citizen  or  suitor,  but  for  his  protection 
against  the  mistakes,  the  ignorance,  and  un- 
skilfulness  of  pretenders,  we  cannot  allow 
an  action  to  be  commenced  or  prosecuted  by 
an  'agent'  w^ho,  as  such,  is  expressly  inhib- 
ited the  privilege  and  denied  the  power. 
«  . '  .  This  act  was  passed,  we  believe,  in 
a  spirit  of  liberality  towards  suitors,  and  for 
their  protection  against  the  practices  of 
those  who  might  seduce  their  confidence,  and 
induce  them  to  trust  the  latter  in  the  man- 
agement of  important  interests,  when  suit- 
ors could  not  possibly  ascertain  the  skill  and 
qualifications  of  those  in  whom  they  con- 
fided, or  their  acquaintance  with  the  most 
intricate,  diHlcult,  and  important  of  hnman 


sciences.  The  statute  has  further  provided 
that,  for  malpractices,  etc.,  the  supreme 
court  may  strDce  the  name  of  an  attorney 
from  the  ix>ll.  Should  he  be  enabled,  under 
the  character  of  agent,  to  resume  the  prac- 
tice, the  intent  of  S\e  law  would  be  defeated, 
and  all  its  provisions  rendered  null  and 
void."  By  this  opinion,  the  power  of  the 
legislature  with  reference  to  ^e  subject  is 
recognized,  and  the  principle  on  which  its 
recognition  is  based  is  that  it  is  the  exercise 
of  the  police  power  for  the  protection  against 
mistakes,  ignorance,  and  unskilfulness  by 
suitors,  who  cannot  possibly  inquire  into 
the  skill  and  qualifications,  with  reference 
to  an  intricate  difficulty  and  important 
question  of  science,  of  those  who  alone  may 
go  into  courts  as  their  representatives. 

The  court  discussed  again  the  question  of 
admission  to  the  bar  under  the  statutes  of 
the  state  in  the  case  of  Re  Bradtoell,  55  111. 
535.  In  that  case  it  was  said  (p.  537) : 
"He  is  an  officer  of  the  court,  holding  his 
commission  in  this  state  from  two  of  the 
members  of  this  court,  and  subject  to  be  dis- 
barred by  this  court  for  what  our  statute 
calls  'malconduct  in  his  office.'  He  is  ap- 
pointed to  assist  in  the  administration  of 
justice,  is  required  to  take  an  oath  of  office, 
and  is  privileged  from  arrest  while  attend- 
ing courts.  Our  statute  provides  that  no 
person  shall  be  permitted  to  practise  as  an 
attorney  or  counselor  at  law  without  hav- 
ing previously  obtained  a  license  for  that 
purpose  from  two  of  the  justices  of  the  su- 
preme court.  By  the  2d  section  of  the  act, 
it  is  provided  that  no  person  shall  be  enti- 
tled to.  receive  a  license  until  he  shall  have 
obtained  a  certificate  from  the  court  of  some 
county  of  his  good  moral  character,  and  this 
is  the  only  express  limitation  upon  the  ex- 
ercise of  the  power  thus  intrusted  to  this 
court.  In  all  other  respects  it  is  left  to  our 
discretion  to  establish  the  rules  by  which 
admission  to  this  office  shall  be  determined. 
But  this  discretion  is  not  an  arbitrary  one, 
and  must  be  exercised  subject  to  at  least 
two  limitations.  One  is  that  the  court 
should  establish  such  terms  of  admission  as 
will  promote  the  proper  administration  of 
justice;  the  second,  that  it  should  not  ad- 
mit any  persons  or  class  of  persons  who  are 
not  intended  by  the  legislature  to  be  admit- 
ted, even  though  their  exclusion  is  not  ex- 
pressly required  by  the  statute.  The  sub- 
stance of  the  last  limitation  is  simply  that 
thin  iiuportant  trust  reposed  in  us  should  be 
exercised  in  conformity  with  the  designs  of 
the  power  creating  it.  .  .  .  It  is  suffi- 
cient to  say  that,  in  our  opinion,  the  other 
implied  limitation  upon  our  power,  to  which 
wo  have  above  referred,  must  operate  to  pre- 
vent our  admitting  women  to  the  office  of 
attorney  at  law.  If  we  were  to  admit  them, 
we  should  be  exercising  the  authority  con- 
ferred upon  us  in  a  manner  which  we  are 
fully  satisfied  was  never  contemplated  by 
the  legislature.  ...  In  view  of  these 
facts,  we  are  certainly  warranted  in  saying 
that,  when  the  legislature  gave  to  this  court 
the  power  of  granting  licenses  to  practise 
law,  it  was  with  not  the  slightest  expecta- 
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tion  that  this  privilege  would  be  extended 
equally  to  men  and  women."  By  this  opin- 
ion it  i8  expressly  held  that  the  power  to  li- 
cense is  delegated  to  the  court  by  the  legisla- 
ture, and  it  was  recognized  that  the  legisla- 
ture had  the  right  to  impose  limitations  to 
.such  extent  as  it  might  deem  proper,  and 
that  it  had  the  right  to  take  away  the  power. 

The  power  to  license  and  the  power  to 
disbar  are  alike  the  subject  of  legislation  in 
the  statutes  to  which  reference  has  been 
made,  and  in  Winkelman  v.  People,  50  111. 
449,  it  was  held  that  the  circuit  court  had 
no  power  to  suspend  an  attorney  at  law 
from  practice.  In  that  case  it  was  said  (p. 
451)  :  *'The  subject  of  attorneys  and  coun- 
selors at  law  has  been  considered  by  the  leg- 
islature, and  no  power  over  them  for  mal- 
conduct-— and  such  was  the  import  of  the 
charge  against  appellant — has  been  confided 
to  the  circuit  courts.  No  power  has  been 
given  them  to  strike  an  attorney  from  the 
rolls  for  any  cause.  In  the  supreme  court 
alone  is  that  power  reposed.  .  .  .  The 
legislature  has  conferred  this  power  ex- 
pressly upon  this  court.  By  the  4th  section 
of  the  act  respecting  attorneys  and  coun- 
selors at  law,  it  in  provided,  among  other 
things,  that  the  justices  of  the  supreme 
coiirt,  in  open  court,  shall  have  power,  at 
their  dii^cretioii,  to  strike  the  name  of  any 
attorney  or  counselor  at  law  from  the  roll, 
for  malconduct  in  office.  Gross's  Stat.  p. 
41.  And  there  is  a  propriety  in  this,  as  the 
appointment  of  attorneys  and  counselors  is 
mside  by  that  court,  and  the  power  of  re- 
moval appropriately  rests  with  the  power  to 
appoint.  In  some  states  they  are  appointed 
by  the  circuit  courts,  and,  of  course,  remov- 
able by  them  for  proper  cause.  We  know 
of  no  power  inherent  in  the  circuit  courts 
to  suspend  from  practice  an  attorney  duly 
licensed  by  this  court, — at  least,  none  so  to 
suspend  him  a?  virtually  to  strike  him  from 
the  roll.  But  tt  may  be  asked.  Has  a  cir- 
cuit court  no  power  over  an  attorney  who 
shall  be  guilty  of  malconduct.  such  as 
charged  against  the  appellant?  The  answer 
is,  such  court  possesses  ample  power  in  the 
premises.  Altering  the  pleas  of  a  court  is 
not  only  an  offense  of  a  grave  character,  but, 
being  done  without  the  authority  of  the 
court  in  which  the  files  are,  is  a  contempt 
of  that  court,  Ha  usages  and  customs,  and  is 
punishable  by  flne  and  imprisonment.  On 
the  po«se3i!iion  of  this  power  can  those  courts 
safely  repose." 

In  People  v.  Palmer^  61  111.  255,  a  proceed- 
ing was  had  in  this  court  to  strike  the  name 
of  the  respondent  from  the  roll  for  malcon- 
duct in  office.  In  making  th-e  rule  absolute, 
it  was  said  (p.  25f»)  :  "In  a  certain  con- 
tingency, the  discharge  of  the  duty  required 
is  painful  and  disa4jreeable,  but  as  it  is  im- 
posed by  the  statute  we  cannot  shrinic  from 
its  performance.  .  .  .  The  statute  pro- 
vides that  this  court,  at  discretion,  shall 
have  power  to  strike  the  name  of  any  attor- 
ney or  counselor  at  law  from  the  roll  for 
malconduct  in  oflice.  It  further  makes  it 
the  duty  of  the  court,  whenever  it  shall  be 
made  to  appear  that  any  attorney  has  neg- 
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lected,  upon  demand  and  tender  of  reasoiia^ 
ble  fees,  to  paj*  over  or  deliver  money  or 
property  to  nis  client,  to  direct  that  the 
name  of  such  attorney  shall  be  stricken 
from  the  roll  of  attorneys  of  this  court. 
.  .  .  This  court  is  responsible,  to  some 
extent,  for  the  honesty  and  capacity  of  those 
who  shall  minister  at  the  altars  of  justice. 
VVe  must  grant  the  license  to  practise,  and 
in  a  proper  case  it  is  our  duty  to  disbar." 

In  a  similar  case  {People  ex  rel.  Moaes  t* 
Goodrich,  79  111.  148),  it  was  said  (p.  153) : 
"This  court,  having  power,  by  express  law^ 
to  grant  a  license  to  practise  law,  has  an  in- 
herent right  to  see  that  the  license  is  not 
abused  or  perverted  to  a  use  not  contemplat- 
ed in  the  grant.  ...  In  view  of  our 
duty  as  imposed  by  the  statute,  and  of  the 
defendant's  rights  as  guaranteed  him  by  the 
Constitution  and  the  laws,  we  arc  unable  to 
see  why  this  court  has  not  and  should  not 
have  the  power  to  purge  itself  of  all  un- 
cleanness  which  may  be  found  in  its  clois- 
ters, and  ridding  itself  of  any  nuisance 
which  may  desecrate  them." 

In  Moutray  v.  People  ex  rel.  Morris,  162" 
111.  104,  44  N.  K.  496,  a  proceeding  in  the 
nature  of  an  information  was  instituted  in 
the  circuit  court  of  Richland  county,  asking- 
that  the  respondents  be  suspended  from  the 
practice  of  law  in  that  court.  A  motion  was- 
niade  by  the  respondents  to  quash  the  in- 
formation because  the  malconduct  was  not 
charged  to  be  against  the  peaci^  and  dignity 
of  the  people  of  the  state  of  Illinois,  which 
motion  was  overruled,  and  an  answer  wa» 
filed,  and  the  case  tried  before  the  court  up- 
on the  issues  formed.  The  order  of  the  cir- 
cuit court  was  that  the  respondents  be  sus- 
pended from  the  practice  of  their  profes- 
sion in  that  circuit  from  the  30th  day  of  "No- 
vember,  1895,  to  the  16th  day  of  June,  1897. 
In  passing  on  the  question  presented  by  that 
record  on  appeal  to  this  court,  it  was  held 
(p.  196.  162  111.,  and  p.  497,  44  N.  E.)  :  "We 
think  there  was  no  error  in  overruling  the 
motion  to  quash.  The  statute  (chap.  13,  ^ 
6)  provides  that  the  justices  of  this  court 
shall  have  power,  at  their  discretion,  to 
strike  the  name  of  an  attorney  or  counselor 
at  law  from  the  roll  for  malconduct  in  his 
oflice.  and  that  any  judge  of  a  circuit  court 
or  of  the  superior  court  of  Cook  county 
shall  for  like  cause  have  power  to  spspend 
.  .  .  during  such  time  as  he  may  deem 
proper,  subject  to  the  right  to  have  such  or- 
der set  aside  by  this  court  upon  appeal.  The 
statute  does  not  prescribe  the  mode  in  which 
either  of  these  powers  shall  be  enforced. 
Rule  50  of  this  court  ( 156  111.  650,  41  N.  E. 
X.)  pro\ides  that,  in  case  an  application 
shall  he  made  to  strike  the  name  of  an  at- 
torney from  the  rolls,  there  shall  be  filed  an 
information  signed  by  the  attorney  general 
or  some  state's  attorney,  and,  when  the  in- 
formation shall  be  deemed  sufficient,  the 
court  will  enter  a  rule  to  show  cause.  It 
docs  not  appear  that  any  similar  or  other 
rule  of  court  having  reference  to  a  proceed- 
inj»  for  the  suspension  of  an  attorney  fronk 
practice  is  in  force  in  either  the  Richland 
circuit  court  or  in  the  second  judicial  cir- 
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cult.  It  is  the  manifest  intent  of  .the  stat- 
ute that  the  proceeding  to  suspend  from 
practice  shall  be  summary,  and  it  would 
seem  any  appropriate  procedure  may  be 
adopted,  provided  the  charges  are  stated 
with  sufltcient  particularity,  and  reasonable 
notice  is  given  and  opportunity  afforded  the 
respondent  to  produce  his  testimony  and 
make  his  defense." 

Subsequently  an  information  was  filed  in 
this  court  in  the  case  of  People  ex  rel,  Mor- 
ris V.  Moiitray,  166  111.  630,  47  N.  E.  79,  in 
which  it  was  sought  to  have  the  name  of 
the  respondent  stricken  from  the  roll  of  at- 
torneys, and  it  was  held  (p.  032,  166  111., 
and  p.  80,  47  N.  £.)  :  "This  objection  was 
held  of  no  avail  on  the  appeal  of  respondents 
in  Moutray  v.  Peopte  ew  rel,  Morris,  162  IlL 
194,  44  N.  £.  496.  The  statute  authorizes 
us,  in  our  discretion,  to  strike  the  name  of 
any  attorney  from  the  r^l  for  malconduct 
in  his  ofKce.  Such  a  proceeding  is  of  a  civ- 
il character,  and  not  for  the  purpose  of  pun- 
ishment. It  is  not  a  prosecution  which 
must  be  carried  on  in  the  name  of  the  peo- 
ple, and  the  provision  of  the  Constitution 
relied  upon  has  no  application.  ...  It 
is  our  duty  to  guard  and  maintain  the  char- 
acter of  the  profession,  and  to  protect  the 
courts  and  litigants  against  those  who  in- 
dulge in  practices  designed  to  corrupt  and 
defeat  the  administration  of  justice." 

In  all  of  these  opinions  there  is  a  recogni- 
tion of  the  power  to  license  as  delegated  to 
the  court  by  the  legislature,  or  a  recognition 
of  the  right  to  disbar  by  reason  of  the  pow- 
er conferred  by  the  legislature,  and  in  none 
of  the  cases  cited  has  the  right  to  license  or 
to  disbar  been  placed  upon  any  power  inher- 
ent in  the  court,  but  has  been  recognized  as 
conferred  by  the  legislature.  If  either  the 
power  to  license  or  the  power  to  disbar  is 
inherent,  as  belonging  to  a  court  of  record 
as  an  attribute  necessary  for  the  perform- 
ance of  its  judicial  duties,  and  is  solely  and 
only  a  judicial  act  having  its  origin  in  the 
power  of  the  court  alone,  it  is  difficult  to 
see  why  a  circuit  court,  being  a  court  of  gen- 
eral jurisdiction  under  the  Constitution  of 
this  state,  must  not  possess  the  power  to  li- 
cense or  disbar  as  an  inherent  power  equal- 
ly wth  the  supreme  court  of  this  state;  and 
with  the  many  circuit  courts  of  the  state 
and  with  the  numerous  circuit  judges  there 
would  be  constant  disagreements  and  con- 
stant conflict  with  reference  to  the  admission 
to  the  bar  and  with  reference  to  disbarments, 
and  much  confusion  would  result  in  the  ad- 
ministration of  justice  by  reason  of  the  dif- 
ficulty in  determining  who  are  and  who  are 
not  oWcers  of  the  court. 

Both  counsel  for  the  applicants  and  coun- 
gel  opposing  the  motion  to  admit  the  appli- 
cants and  grant  them  licenses  have  evi- 
denced great  industry  and  ability  in  pre- 
senting the  full  history  of  the  question  of 
admission  to  the  bar  in  England  and  in  this 
country.  But  we  have  not  deemed  it  neces- 
sary to  enter  upon  a  discussion  of  the  his- 
tory of  this  question,  as  full  power  is  con- 
ferred by  the  statutes  of  the  state,  and  the 
legislature  has  throughout  its  history,  by  its 
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legislation,  controlled  the  question  of  ad- 
mission to  the  bar  and  disbarment,  which 
has  been  recognized  by  this  court.  We  con- 
cur in  the  view  expressed  by  Justice  Selden 
in  Cooper's  Case,  22  N.  Y.  90,  where  it  is 
said:  "The  power  of  the  court  to  appoint 
attorneys  as  a  class  of  public  officers  was 
conferred  originally,  and  it  has  been  from 
time  to  time  regulated  and  controlled  in 
England  by  statute."  After  reviewing  the 
Constitution,  decisions,  and  laws  of  New 
York  state,  he  says:  "It  is  plain,  there- 
fore, that,  although  the  appointment  of  at- 
torneys has  usually  been  intrusted,  in  this 
state,  to  the  courts,  it  has  been  nevertheless, 
both  here  and  in  England,  uniformly 
treated,  not  as  a  necessary  or  inherent  part 
of  their  judicial  power,  but  as  wholly  sub- 
ject to  legislative  action." 

The  control  exercised  by  the  legislature, 
being  the  exercise  of  a  police  power  with 
reference  to  the  subject-matter,  cannot  be 
held  to  be  an  impairment  of  judicial  power 
nor  the  assumption  of  such  judicial  power 
by  the  legislature.  The  power  of  the  legis- 
lature to  prescribe  qualifications  for  the  of- 
fice, to  which  an  applicant  must  conform, 
was  incidentally  before  the  supreme  cd-urt 
of  the  United  States  in  Ex  paa'te  Garland,  4 
Wall.  333,  18  L.  ed.  366,  where  the  statute 
in  relation  to  the  test  oath  was  before  the 
court,  and  it  was  held:  "They  are  officers 
of  the  court,  admitted  as  such  by  its  order, 
upon  evidence  of  their  possessing  sufficiebt 
le^al  learning  and  fair  private  character. 
It  has  been  the  general  practice  in  this 
country  to  obtain  this  evidence  by  an  exam- 
ination of  the  parties.  In  this  court  the 
fact,  of  the  admission  of  such  officers  in  the 
highest  court  of  the  state  to  which  they  re- 
spectively belonged,  for  three  years  preced- 
ing their  application,  is  regarded  as  suffi- 
cient evidence  of  the  possession  of  the  requi- 
site legal  learning,  and  the  statement  of 
counsei  moving  their  admission  sufficient 
evidence  that  their  private  and  professional 
character  is  fair.  The  order  of  admission 
is  the  judgment  of  the  court  that  the  parties 
possess  the  requisite  qualifications  as  at- 
torneys and  counselors,  and  are  entitled  to 
appear  as  sucli  and  conduct  causes  therein. 
From  its  entry  the  parties  become  officers  of 
the  court,  and  are  responsible  to  it  for  pro- 
fessional misconduct.  They  hold  their  of- 
fice during  good  behavior,  and  can  only  be 
deprived  of  it  by  misconduct  ascertained 
and  declared  by  the  judgment  of  the  courts 
after  opportunity  to  be  heard  has  been  af- 
forded. .  .  .  The  attoTifey  and  counsel- 
or, being  by  the  solemn  judicial  act  of  the 
court  clothed  with  his  office,  does  not  hold 
it  as  a  matter  of  grace  and  favor.  The  right 
wliich  it  confers  upon  him  to  appear  for 
suitors  and  to  argue  causes  is  something 
more  than  a  mere  indulgence,  revocable  at 
the  pleasure  of  the  court  or  at  the  command 
of  the  legislature.  It  is  a  right  of  which  he 
can  only  be  deprived,  by  the  judgment  of  the 
court,  for  immoral  or  professional  delin- 
quency. The  legislature  may  undoubtedly 
prescribe  qualifications  for  the  office,  to 
which  he  must  conform,  as  it  may,  where  it 
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has  exclusive  jurisdiction,  prescribe  quali- 
fications for  the  pursuit  of  any  of  the  ordin- 
ary avocations  of  life.  The  question  in  this 
case  is  not  a«  to  the  power  of  Congress  to  pre- 
scribe qualifications,  but  whether  that  pow- 
er has  been  exercised  as  a  means  for  the  in- 
fliction of  punishment,  against  the  prohibi- 
tion of  the  Constitution.'' 

The  objection  that  the  act  under  which 
this  motion  for  admii^sion  is  made  is  spe- 
cial legislation,  and  therefore  violative  of 
the  provisions  of  the  Constitution,  cannot 
be  sustained.  It  was  held  in  Williams  v. 
People,  121  111.  84,  11  N.  E.  881  (on  p.  87, 
121  111.,  and  p.  881,  11  N.  E.)  :  "It  is  the 
common  ex'ercise  of  legislative  power  to  pre- 
scribe regulations  for  securing  the  admis- 
sion of  qualified  persons  to  professions  and 
callings  demanding  special  skill,  and  no- 
where is  this  undoubtedly  valid  exercise  of 
the  police  power  of  the  state  more  wise  and 
salutary,  and  more  imperiously  called  for, 
than  in  the  case  of  the  practice  of  medi- 
cine." The  court  there  pointed  out  that  ex- 
empting ten-year  practitioners  from  the  act, 
which  required  all  others  to  have  a  diploma 


or  pass  t  special  examination,  was  not  spe- 
cial legislation.  It  said:  "It  was  in  the 
province  of  the  legislature  to  prescribe  what 
should  be  the  qualifications  for  the  practice 
of  medicine  and  what  the  mode  in  which 
they  should  be  determined.  The  act  pro- 
vides, as  to  a  graduate  in  medicine  with  a 
diploma,  that  he  may  practise  upon  his  di- 
ploma, it  being  verified  as  pointed  out  by  the 
act.  In  regard  to  others,  it  is  provided  they 
shall  undergo  an  examination  before  the 
state  board  or  board  of  examiners,  and  may 
practise  upon  the  certificate  of  the  board.  As 
respects  the  proviso,  we  regard  it  in  the 
light  of  but  prescribing  a  qualification, — 
that  ten  years*  practice  within  the  state 
should  constitute  a  qualification  for  practis- 
ing medicine."  See  sAeo  Atchison,  T,  &  S.  F. 
R.  Co,  V.  Matthews,  174  U.  S.  96,  43  L.  ed. 
900,  19  Sup.  Ct.  Rep.  609. 

The  act  of  February  21,  1899,  is,  in  my 
opinion,  constitutional. 

Boggs,  J.,  concurs  in  the  dissenting  opin- 
ion of  Pliillips,  J. 


DISTRICT  OF  COLUMBIA  COURT  OF  APPEALS. 


William  H.  MOSES  et  ol.,  Plffs.  in  Err., 

V. 

UNITED  STATES. 
(16  App.  D.  C.  428.) 

1.  The  occupants  of  a  livlldlnfir  -vrliOBe 
lia1>illty  for  tlie  emlBBlon  of  dense  or 
thick  black  or  gray  fimoke  or  cinders 
from  the  smokestack  or  chimney  of  the  build- 
ing is  declared  by  the  act  of  Congress  of 
February  2,  1899,  applying  to  the  District 
of  Columbia,  must  be  deemed  those  occupants 
only  who  have  some  agency  in  the  control 
of  the  furnace  producing  the  smoke. 

2.  An  Information  chararlns*  T-iolatlon 
of  a.  statute  declaring  the  "owner,  agent, 
lessee,  or  occupant  of  any  building"  from  the 
chimney  oif  which  there  shall  issue  black 
smoke,  guilty  of  creating  a  public  nuisance, 
is  not  sufficient  if  it  merely  follows  the  lan- 
guage of  the  statute,  but  it  should  charge  that 
accused  did  "unlawfully  cause,  permit,  and 
allow  the  emission*'  of  the  smoke,  thereby 
showing  that  he  had  control  over  the  smoke 
production. 

"S,  The  poBulblllty  of  construlnsT  the 
lansfvaere  pf  a  statute  so  as  to  include 
persons  whom  the  lawmaking  body  cannot 
subject  to  its  provisions  will  not  prevent  the 
statute  from  having  eiFect  as  to  those  who 
are  clearly  within  Its  provisions. 

•4.  The  po^wer  of  Congress  to  enact 
resalatlons  affecting  the  public  peace,  mor- 
als, safety,  health,  and  comfort  within  the 
District  of  Columbia  is  the  same  as  that  of 
the  several  state  legislatures  within  their  re- 
spective territorial  limits. 

Note. — How  far  a  municipality  has  power  to 
control  the  nuisance  of  smoke  Is  a  question  dis- 
cussed In  a  note  to  St.  Louis  v.  Edward  Ueitze- 
berg  Packing  &  Provision  Co.  (Mo.)  89  L.  R.  A. 
S51. 
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S.     It  Is  matter  of  common  kno^vrledire* 

not  to  be  ignored  by  the  courta  that  the 
emission  of  a  volume  of  dense  black  smoke 
from  a  single  smokestack  or  chimney  of  a 
large  furnace  may,  under  some  circumstances, 
work  physical  discomfort  to  the  general  pub- 
lic coming  within  Its  circle  of  distribution 
upon  public  thoroughfares,  and  may  possibly 
also  work  Injury  to  public  interests  in  other 
respects. 
O.  A  statute  declarlnsr  the  emission  of 
thick  or  dense  hlack  or  sray  smoke 
from  chimneys  a  nuisance  per  ae,  and  pun- 
ishing the  act  as  an  offense,  is  within  the  po- 
lice power,  and  therefore  does  not  deprive  per- 
sons of  property  without  due  process  of  law. 

7.  Bxemptlns  chimneys  of  buildings 
used  exclusively  for  private  resi- 
dences from  a  statute  declaring  the  emis- 
sion of  dense  or  thick  black  or  gray  smoke 
or  cinders  from  smokestacks  or  chimneys  to 
be  a  public  nuisance,  and  limiting  the  statute 
to  any  smokestack  or  chimney  used  in  con- 
nection with  any  stationary  engine,  steam 
boiler,  or  furnace,  does  not  make  the  stat- 
ute unconstitutional  because  of  inequality  or 
unjust  discrimination  in  violation  of  the  pro- 
vision as  to  equal  protection  of  the  lawa 
since  It  Is  not  apparent  that  the  classifica- 
tion made  is  without  reasonable  basis. 

S.  ISvldence  that  no  smoke-con  sunt- 
ins  appliance  known  will  prevent 
the  emission  of  all  black  smoke  from  fur- 
naces burning  soft  coal  is  immaterial  upon  a 
prosecution  for  violation  of  a  statute  de- 
claring the  permitting  of  such  emission  to  be 
a  nuisance. 

O.  IVltnesses  cannot  testify  that  smoke 
from  a  certain  chimney  is  not  of  such 
a  character  as  to  be  danarerous  to 
health,  life,  or  property  of  persons  living  in 
the  vicinity,  or  to  the  public  at  large,  or  that 
it  does  not  constitute  a  public  nuisance^  slnet 


1900. 


MoesB  Y.  UniTBD  Btatks. 


tblB  would  be  to  itate,  not  facti^  but  opin- 
ions. 

10.  Evidence  tliat  eertaln  neifflibora 
mar  not  liaTe  auataliied  injury  to 
property  or  liealtb  from  the  smoke  of  a 
chimney  is  not  admissible  In  support  of  a  de- 
fense to  a  prosecution  for  the  violation  of  a 
statute  which  declares  the  smoke  a  public 
nuisance. 

11.  Smolce  may  constitute  a  public 
nuisance,  although  It  is  not  constantly 
emitted,  but  only  at  Intervals  from  day  to 
day.  • 

(May  8,  1900.) 

ERROR  to  the  Police  Ck)urt  of  the  District 
of  Columbia  to  review  a  judgment  con- 
Ticting  defendants  of  violating  a  statute  for 
the  prevention  of  smoke  in  the  District  of 
Columbia.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Artlmy  A.  Bimey  and  Henry 
r,  Woodard,  for  plaintiffs  in  error: 

The  information  does  not  charge  facts  suf- 
ficient to  constitute  a  nuisance  at  common 
law. 

The  omission  of  any  fact  or  circumstance 
necessary  to  constitute  the  offense  will  be 
fatal. 

Wharton,  Crim.  PI.  &,  Pr.  §  152;  Wharton, 
Precedents,  709. 

The  act  of  Congress  for  the  prevention  of 
smoke  in  the  District  of  Columbia  is  imcon- 
stitutional  and  void. 

Congress  has  not  the  power  to  pass  laws 
for  the  District  of  Columbia  that  would  af- 
fect citizens  similarly  situated,  imequally. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Re  Quong  Woo, 
13  Fed.  Rep.  233;  Barbier  v.  Connolly,  113 
U.  S.  31,  28  L.  ed.  924,  5  Sup.  Ct.  Rep.  357; 
Cooley,  Const.  Lim.  (668),  481,  486,  489; 
Harding  v.  People,  160  111.  469,  32  L.  R.  A. 
445,  43  N.  E.  624;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  395 ;  Wynehamer  v.  People,  13  N.  Y. 
432;  Bertholf  y.  O'Reilly,  74  N.  Y.  509,  30 
Am.  Rep.  323 ;  People  y.  Marx,  99  N.  Y.  377, 
52  Am.  Rep.  34,  2  N.  E.  29 ;  State  v.  Hinman, 
65  N.  H.  103,  18  Atl.  194;  State  v.  Pennoyer, 
65  N.  H.  113,  5  L.  R.  A.  709,  18  Atl.  878; 
Pasadena  v.  Stimson,  91  Cal.  238,  27  Pac. 
604;  Ritchie  v.  People,  155  111.  08,  29  L.  R. 
A.  79,  40  N.  E.  454 ;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R.  A.  789,  22  S.  W.  350. 

Congress  has  no  power  to  legislate  into  a 
public  nuisance  that  which  in  fact  is  not  a 
nuisance. 

Re  Sam  Kee,  31  Fed.  Rep.  680;  Bates  y. 
District  of  Columhia,  1  MacArth.  433. 

The  legislature  cannot  create  a  public  nui- 
sance, or  a  new  definition  of  a  public  nui- 
sance, unknown  to  the  common  law. 

Coe  V.  Schultz,  47  Barb.  64,  2  Abb.  Pr.  N. 
S.  193 ;  St.  Louis  V.  Edward  Heitzeherg  Pack- 
ing <€  Provision  Co.  141  Mo.  375,  39  L.  R. 
A.  661,  42  S.  W.  954. 

When  a  given  condition  constitutes  a  pub- 
lic or  common  nuisance  is  a  question  of  fact, 
and  not  of  law. 

Des  Plaines  y.  Poyer,  123  111.  348,  14  N. 
E.  677;  State  v.  Merrit,  35  Conn.  314;  Bum- 
ham  Y.  Hotchkiss,  14  Conn.  311. 
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Common-law  terms  used  in  an  act  of  Con- 
gress creating  an  offense,  without  defining 
the  terms,  must  be  interpreted  by  the  com- 
mon law. 

McCool  V.  Smith,  1  Black,  459,  17  L.  ed. 
218;  McDonald  v.  Hovey,  110  U.  S.  619,  28 
L.  ed.  269,  4  Sup.  Ct  Rep.  142;  United 
States  V.  Trans-Missouri  Freight  Asso.  24  L. 
R.  A.  73,  7  C.  C.  A.  15,  4  Inters.  Com.  Rep. 
443,  19  U.  S.  App.  36,  68  Fed.  Rep.  58; 
Qreenxoood  v.  Qreentoood,  28  Md.  370. 

The  emission  of  smoke  is  not  necessarily 
a  nuisance. 

St.  Paul  V.  GilfUlan,  36  Minn.  298,  31 
N.  W.  49;  St.  Louis  v.  Schnuckelherg,  7  Mo. 
App.  536;  Wood,  Nuisances,  3d  ed.  §  497; 
Stfte  Y.  Mott,  61  Md.  297,  48  Am.  Rep.  105; 
H%sey  V.  Meaoico,  61  Mo.  App.  248;  Re  Sam 
Kee,  31  Fed.  Rep.  680;  Harmon  v.  Chicago, 
110  111.  400,  51  Am.  Rep.  698. 

The  constitutional  guaranties  I4)ply  to  the 
District  of  Columbia. 

Stoutenhurgh  v.  Frazier,  16  App.  D.  C. 
229,  48  L.  R.  A.  220;  Yick  Wo  y.  Hopkins, 
118  U.  S.  370,  30  L.  ed.  226,  6  Sup.  Ct.  Rep. 
1064;  Callan  v.  Wilson,  127  U.  S.  540,  32  L. 
ed.  223,  8  Sup.  Ct.  Rep.  1301 :  Reynolds  v. 
United  States,  98  U.  S.  145,  25  L.  ed.  244; 
Church  of  Jesus  Christ  of  L.  D.  S.  v.  United 
States,  136  U.  S.  44,  34  L.  ed.  491,  10  Sup. 
Ct.  Rep.  792. 

Messrs.  Thomas  H.  Anderson  and  Ash- 
ley M.  Ch>nld9  for  defendant  in  error: 

The  United  States  possesses  complete  ju- 
risdiction, both  of  a  political  and  municipal 
nature,  over  the  District  of  Columbia. 

Bauman  y.  Ross,  167  U.  6.  548,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966;  Parsons  v.  Dis- 
tHct  of  Columbia,  170  U.  S.  46,  42  L.  ed.  943, 
18  Sup.  Ct.  Rep.  521. 

The  legislation  in  question  is  a  valid  ex- 
ercise of  the  police  power  of  Congress,  which 
'^extends  to  the  protection  of  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the 
state;  .  .  .  and  persons  and  property 
are  subjected  to  all  kinds  of  restraints  and 
burdens  in  order  to  secure  the  general  com- 
fort, health,  and  prosperity  of  the  state. 

Thoipe  V.  Rutland  d  B.  R.  Co.  27  Vt.  149, 
62  Am.  Dec.  625;  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394;  Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  ed.  849, 
16  Sup.  Ct.  Rep.  714;  Holden  y.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Mugler  v.  Kansas,  123  U.  S.  661,  31  L. 
ed.  210,  8  Sup.  Ct.  Rep.  273;  Barbier  v.  Con- 
nolly, 113  U.  S.  31,  28  L.  ed.  924,  5  Sup.  Ct. 
Rep.  357;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Lansburgh  v.  District  of  Columbia,  11  App. 
D.  C.  512;  State  v.  Donaldson,  41  Minn.  82, 
42  N.  W.  781. 

In  a  populous  city  largely  occupied  with 
private  residences,  the  emission  of  dense  or 
thick  black  or  gray  smoke  would  inevitably 
cause  discomfort,  if  not  absolute  ill  health. 

Field  Y.  Chicago,  44  111.  App.  410;  Wood, 
Nuisances,  §  429;  Crump  v.  Lambert,  L.  R. 
3  Eq.  409;  Hyatt  v.  Myers,  71  N.  C.  271; 
Rhodes  y.  Dunbar,  57  Pa.  275,  98  Am.  Dec. 
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221 ;  Roes  v.  Butler,  10  N.  J.  Eq.  294,  07  Am. 
Bee.  654;  Whalen  v.  Keith,  35  Mo.  87;  Nor- 
cross  V.  Thorns,  51  Me.  503,  81  Am.  Dec.  588; 
Baltimore  d  P.  R,  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct  Rep.  719;  Cinoinnati  v.  Miller,  29  Ohio 
lu  J.  364;  Harmon  v.  Chicago,  110  111.  400, 
61  Am.  Rep.  698 ;  North  Chicago  City  R.  Co. 
.▼.  Lake  View,  105  111.  207,  44  Am.  Rep.  788. 

The  fact  that  Ck)ngres8  by  this  legislation 
has  declared  something  to  be  a  nuisance 
which  was  not  a  nuisance  at  the  common 
law,  does  not  affect  the  validity  of  the  act 
in  question. 

Lanshurgh  ▼.  District  of  Columbia,  11 
App.  D.  G.  512;  Lawton  ▼.  Steele,  119  N.  Y. 
226,  7  L.  R.  A.  134,  23  N.  E.  878;  State  ▼. 
BeardsUy,  108  Iowa,  396,  79  N.  W.  138; 
Rideout  V.  Knox,  148  Mass.  368,  2  L.  R.  A. 
81,  19  N.  E.  390;  Com.  v.  Parks,  155  Mass. 
531,  30  N.  E.  174;  Sawyer  v.  Davis,  136 
Mass.  246,  49  Am.  Rep.  27 ;  Pouoell  v.  Penn- 
sylvania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Ct.  Rep.  992,  1257;  Sprigg  v.  Garrett  Park, 
89  Md.  406,  43  Atl.  813. 

The  situation  will  not  be  changed  by  evi- 
dence that  the  thing  complained  of  is  not 
in  fact  injurious  or  a  nuisance. 

PotccW  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ot.  Rep.  992,  1257; 
Sprigg  v.  Garrett  Park,  89  Mil.  406,  43  Atl. 
813;  Com.  v.  Parks,  155  Mass.  531,  30  N.  E. 
174;  Sawyer  v.  Davis,  136  Mass.  246,  49  Am. 
Rep.  27. 

This  legislation  does  not  violate  the  14  th 
Amendment  as  not  affecting  alike  all  per- 
sons similarly  situated. 

It  is  perfectly  competent  for  Congress  to 
classify  the  objects  which  are  affected  by  its 
legislation,  provided  such  legislation  bears 
equally  upon  all  of  a  class,  and  the  marks 
of  distinction  on  which  the  classification  is 
founded  are  such,  in  the  nature  of  things,  as 
will  justify  the  restriction  of  the  legislation. 

New  York,  N.  H.  d  H.  R.  Co.  v.  New  York, 
165  U.  S.  628,  41  L.  ed.  853,  17  Sup.  Gt.  Rep. 
418 ;  People  v.  Lewis,  86  Mich.  273,  49  N.  W. 
140. 

The  14th  Amendment  was  not  designed  to 
interfere  with  the  police  power  of  the  state, 
or  with  legislation  of  a  special  character 
having  in  view  the  promotion  of  the  comfort, 
health,  and  good  order  of  the  people. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Gt.  Rep.  357. 

If  this  legislation  is  within  the  police 
power  of  Congress,  it  is  not  material  that  it 
may  affect  the  property  rights  of  plaintiffs 
in  error. 

Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25,  24  L.  ed.  989;  Lawton  v.  Steele,  152 
U.  S.  133, 38  L.  ed.  385, 14  Sup.  Gt  Rep.  499. 

Shepard,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  us  on  a  writ  of  er- 
ror to  the  police  court  of  the  District,  to  re- 
view a  judgment  of  conviction  under  the 
provisions  of  the  following  act  of  Congress, 
approved  February  2,  1899  (30  Stat,  at  L. 
812,  chap.  79)  : 

"Be  it  enacted  by  the  Senate  and  House 
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of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  that  on  and 
after  six  months  from  the  passage  of  this  act 
the  emission  of  dense  or  thick  black  or  gray 
smoke  or  cinders  from  any  smokestack  or 
chimney  used  in  connection  with  any  station- 
ary engine,  steam  boiler,  or  furnace  of  any 
description  within  the  District  of  Columbia 
shall  be  deemed,  and  is  hereby  declared^  to 
be  a  public  nuisance;  Provided,  that  nothing 
in  this  act  shall  be  construed  as  applied  to 
chimneys  of  buildings  used  exclusively  for 
private  residences. 

"Sec.  2.  That  the  owner,  agent,  lessee,  or 
occupant  of  any  building  of  any  description 
from  the  smokestack  or  chimney  of  which 
there  shall  issue  or  be  emitted  thick  or  dense 
black  or  gray  smoke  or  cinders  within  the 
District  of  Columbia  on  or  after  the  day 
above  named  shall  be  deemed  and  held  guil- 
ty of  creating  a  public  nuisance,  and  of  vio- 
lating the  provisions  of  this  act. 

"Sec.  3.  That  any  person  or  persons  vio- 
lating the  provisions  of  this  act  shall,  upon 
conviction  thereof  before  the  police  court  of 
the  District  of  Columbia,  be  punished  by  a 
fine  of  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars  for  each  and  every 
offense ;  and  each  and  every  day  wherein  the 
provisions  of  this  act  shall  be  violated  shall 
constitute  a  separate  offense." 

The  information  charges  that  the  plaintiffs 
in  error,  William  H.  Moses,  Harry  C.  Moses, 
and  Arthur  C.  Moses,  on  January  22,  1900, 
"being  then  and  there  the  occupants  of  a  cer- 
tain building  used  as  a  furniture  store  and 
situated  on  the  southwest  corner  of  11th  and 

F.  streets,  N.  W.,  in  the  city  of  Washington, 
in  said  District,  to  which  said  building  uiere 
is  attached  a  smokestack  and  chimney  used 
in  connection  with  a  certain  stationary  en- 
gine, steam  boiler,  and  furnace  in  said 
building,  and  said  William  H.  Moses,  Hariy 

G.  Moses,  and  Arthur  G.  Moses  did  then  and 
there  unlawfully  cause,  permit,  and  allow 
the  emission  into  the  open  air,  within  said 
District,  from  the  smokestack  and  chimney 
situated  as  aforesaid,  certain  thick  and 
dense  black  and  gray  smoke,  which  was  then 
and  there  a  public  nuisance,  against  the 
form  of  the  statute  in  such  case  made  and 
provided,"  etc. 

The  first  assignment  of  error  relates  to  the  ' 
form    of  the    i^ormation,    and  is  founded 
on  the  denial  of  a  motion  to  quash. 

The  first  section  of  the  act  which  defines 
the  offense  denominated  a  public  nuisance 
is  plain  and  complete  in  its  terms.  The 
emission  of  thick  or  dense  black  or  gray 
smoke  is  declared  a  nuisance  per  se  and  pun- 
ishable as  an  offense. 

Assuming  that  Congress  had  the  power  so 
to  declare,  all  that  is  necessary  in  the  infor- 
mation is  the  allegation  of  the  commission 
of  the  act,  by  the  responsible  party,  in  the 
language  of  the  statute.  Evans  v.  United 
States,  153  U.  S.  584,  587,  38  L.  ed.  830,  831, 
14  Sup.  Ct.  Rep.  934,  939 ;  Yeager  v.  United 
States,  178  U.  S.  615,  44  L.  ed.  1217,  20  Sup. 
Ct.  Rep.  1031. 

In  naming  the  persons  responsible  for  the 
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nuisance  the   information   goes   bejond  the 

{precise  words  of  the  2d  section,  and  proper- 
j  so  because  they  are  not  necessarily  so 
plain  and  exact  in  description  as  to  require 
nothing  more  than  their  substantial  repeti- 
tion. 

Instead  of  following  the  precise  language 
of  the  section,  and  charging  the  defendants 
AS  occupants  of  a  certain  building  from  the 
smokestack  or  chimney  of  which  the  objec- 
tionable smoke  was  emitted  simply,  as  it  is 
•contended  should  have  been  done,  the  infor- 
mation charged  that,  being  occupants,  etc, 
they  did  "unlawfully  cause,  permit,  and  al- 
low the  emission,"  etc.  We  think  this  was 
correct  pleading. 

Whilst  the  strict  letter  of  the  statute  may 
be  broad  enough  to  include  all  occupants  of  a 
building  from  the  chimney  of  which  such 
«moke  might  be  emitted,  as  has  been  sug- 
gested on  the  argument, — for  example,  the 
occupants  as  tenants  of  separate  rooms  or 
suits  in  a  large  office,,  hotel,  or  apartment 
building, — it  is  clear  that  its  meaning  must 
be  limited  to  such  occupants  as  shall  have 
had  an  agency  in  the  control  of  the  furnace 
producing  the  smoke. 

Congress  would  not  have  the  power  to 
punish  any  mere  occupant  of  a  part  of  a 
building,  who  has  nothing  to  do  with  main- 
taining the  furnace,  and  cannot  interfere 
with  its  operation;  and  it  is  not  to  be  pre- 
sumed that  such  was  the  intent.  In  the  ab- 
sence of  a  plain  expression  of  a  contrary  in- 
tent, such  persons  are  not  to  be  regarded  as 
occupants  and  subject  as  such  to  the  penalty 
of  the  statute.  To  charge  a  person,  there- 
fore, with  being  an  occupant  merely  of  a 
building  from  the  smokestack  of  which  there 
had  issued  the  prohibited  smoke,  would  not 
sufficiently  allege  the  offense. 

That  the  language  of  the  act  "enables  the 
<K>urt  to  infer  the  intent  of  the  legislature 
does  not  dispense  with  the  necessity  of  al- 
leging in  the  indictment  all  the  facts  nec- 
«ssary  to  bring  the  case  within  that  intent." 
United  States  v.  Carll,  105  U.  S.  611,  613,  26 
L.  ed.  1135. 

That  the  section  of  the  act  is  so  broad  in 
its  terms  that  it  might  be  applied,  by  possi- 
ble construction,  to  persons  beyond  the  power 
of  Congress  to  punish  for  the  existence  of  the 
thing  declared  to  be  a  nuisance  per  ae,  can- 
not prevent  its  having  effect  as  to  those 
clearly  within  its  provisions.  Chapman  v. 
United  States,  6  App.  D.  C.  122,  131,  166  U. 
8.  661,  667,  41  L.  ed.  1154,  1158,  17  Sup.  Ct. 
Rep.  677;  Lanshurgh  v.  District  of  Colum- 
bia. 11  App.  D.  C.  512,  526. 

The  next  contention  on  behalf  of  the  plain- 
tiffs in  error  is,  that  Congress  had  not  the 
power  to  declare  the  emission  of  thick  or 
dense  black  or  gray  smoke  from  chimneys  a 
nuisance  per  se,  and  punish  the  act  as  an  of- 
fense, because  the  effect  of  the  enactment  is 
to  deprive  persons  of  their  property  without 
due  process  of  law. 

As  we  are  not  dealing,  in  this  case,  with 
regulations  of  municipal  officers  acting  un- 
der delegated  authority,  but  with  an  act  of 
Congress  itself,  it  is  unnecessary  to  review 
certain  cases  chiefly  relied  on  in  support  of 
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the  contention;  namely,  St.  Louis  v.  Edward 
Heitzeberg  Packing  d  Provision  Co.  141  Mo. 
376,  39  L.  R.  A.  551,  42  S.  W.  954;  St.  Paul 
v.  GilfiUan,  36  Minn.  298,  31  N.  W.  49;  and 
State  v.  Mott,  61  Md.  297,  48  Am.  Rep.  105. 

Those  cases  all  involved  the  construction 
of  the  powers  delegated  to  such  officers,  and 
it  is  clear  that  they  would  have  no  power  to 
'  declare  a  thing  a  nuisance  per  se  without  ex- 
press legislative  authority  at  least.  Yates 
y.  Milwaukee,  10  Wall.  497,  505,  19  L.  ed. 
984,  986.  They  have  no  application  to  the 
exercise  of  the  power  by  the  legislature  it- 
self. 

The  power  of  Congress  to  enact  r^ulations 
affecting  the  public  peace,  morals,  safety, 
health,  and  comfort  within  the  District  of 
Columbia  is  <the  same  as  that  of  the  several 
state  legislatures  within  their  respective  ter- 
ritorial limits.  It  is  no  less,  nor  can  it  be 
greater ;  for  all  of  the  ^aranties  of  the  Con- 
stitution, respecting  life,  liberty,  and  prop- 
erty are  equally  for  the  protection  and  ben- 
efit of  all  citizens  residing  in  the  District  of 
Columbia,  as  of  those  residing  in  the  several 
states.  Callan  v.  Wilson,  127  U.  S.  540, 
32  L.  ed.  223,  8  Sup.  Ct.  Rep.  1301;  United 
States  ex  rel,  Kerr  v.  Ross,  5  App.  D.  C.  241, 
247,  248 :  Lansburgh  v.  District  of  Columbia, 
11  App.  i).  C.  512,  521;  Stoutenburgh  v.  Fro- 
zier,  16  App.  D.  C.  229,  48  L.  R.  A.  220. 

In  a  state,  the  citizen,  in  addition  to  the 
safeguards  of  its  own  Constitution,  is  under 
the  special  protection  of  the  Fourteenth 
Amendment,  in  the  District  of  Columbia 
(in  respect  of  the  right  here  involved)  he 
is  under  that  of  the  Fifth. 

That  no  person  shall  be  deprived  of  life, 
liberty,  or  property  is  an  ancient  principle 
of  limited  government.  As  has  been  said  by 
Chief  Justice  Waits:  "It  is  found  in  Mag- 
na Charta,  and,  in  substance,  if  not  in  form, 
in  nearly  or  quite  all  the  Constitutions  that 
have  been  from  time  to  time  adopted  by  the 
several  states  of  the  Union.  By  the  Fifth 
Amendment  it  was  introduced  into  the  Con- 
stitution of  the  United  States  as  a  limitation 
upon  the  powers  of  the  national  government, 
and  by  the  Fourteenth  as  a  guaranty  against 
any  encroachment  upon  an  acknowledged 
right  of  citizenship  by  the  legislatures  of  the 
states."  Munn  v.  Illinois,  94  U.  S.  113, 
123,  24  L.  ed.  77,  83. 

At  ihe  same  time,  all  property  of  the  cit- 
izen is  necessarily  held  under  the  implied  lia- 
bility that  its  use  may  be  so  regulated  that 
it  shall  not  be  injurious  to  the  equal  right  of 
enjoyment  by  others  of  their  property,  or  to 
the  rights  of  the  community.  "Rights  of 
property,  like  all  other  social  and  conven- 
tional rights,  are  subject  to  such  reasonable 
limitations  in  their  enjoyment  as  shall  pre- 
vent them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  neces- 
sarv  and  expedient."  Com.  v.  Alger,  7  Cush. 
53,*84;  H  olden  v.  Hardy,  169  U.  S.  366,  392, 
42  L.  ed.  780,  791,  18  Sup.  Ct.  Rep.  383. 

In  the  exercise  of  this  power  of  regulation, 
called  the  police  power,  there  can  be  no  doubt 
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that  the  legislature  has  a  very  wide  discre- 
tion, and  may  add  to,  or  subtract  from,  the 
category  of  public  nuisances  recognized  at 
common  law,  moving  in  either  direction,  as 
exigencies  may  suggest,  under  limitations 
not  yet  definitely  settled.  As  was  said  by 
Mr.  Justice  Brown,  in  Latoton  v.  Steele,  162 
U.  S.  140,  38  L.  ed.  390,  14  Sup.  Ct.  Rep. 
499:  "While  the  legislature  has  no  right 
arbitrarily  to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be 
left  to  its  discretion  in  that  regard,  and  if 
the  object  to  be  accomplished  is  conducive  to 
the  public  interests,  it  may  exercise  a  large 
liberty  of  choice  in  the  means  employed.'' 

It  would  seem  that  no  certain  and  satis- 
factory limitation  upon  the  legislative  dis- 
cretion, in  the  exercise  of  the  police  power, 
can  safely  be  declared  in  advance  for  appli- 
cation to  very  many  cases  that  may  subse- 
quently arise. 

As  we  had  occasion  to  say  in  Lanshurgh  v. 
District  of  Columbia,  11  App.  D.  C.  527: 
"The  comprehensive  scope  of  the  police  pow- 
er, as  exercised  in  our  day  and  under  our 
form  of  constitutional  government,  has  been 
developed  by  the  process  of  evolution. 
Rapid  increase  in  population,  wonderful  in- 
ventions, from  time  to  time,  followed  by 
vast  material  development  and  advances  in 
the  arts  of  civilization,  have  introduced  novel 
situations,  and  begotten  difficulties  for  the 
solution  of  one  generation,  that  were  unan- 
ticipated and  often  undreamed  of  even  by  the 
most  advanced  minds  of  the  generation  next 
preceding.  As  a  necessary  consequence,  the 
boundaries  of  the  police  power  in  its  appli- 
cation to  the  property,  business,  or  personal 
liberty  of  the  individual  citizen  have  never 
been  definitely  settled  so  as  to  furnish  a  cer- 
tain guide  for  all  cases  as  they  may  present 
themselves  for  legislative  or  judicial  deter- 
mination." 

The  power  of  a  state  legislature,  under  the 
limitations  of  the  Fourteenth  Amendment, — 
which,  as  we  have  seen,  is  practically  the 
same  in  this  regard  as  that  of  Congress  un- 
der the  Fifth, — has  been  recently  considered 
by  the  Supreme  Court  of  the  United  States 
in  a  case  arising  under  an  act  of  the  legisla- 
ture of  New  York,  prohibiting  the  taking  of 
fish  with  nets  in  certain  waters,  and  author- 
izing the  summary  seizure  and  destruction 
of  all  nets  found  in  such  waters,  with  the 
express  denial  of  any  right  of  action  for  dam- 
ages arising  therefrom.  After  much  consid- 
eration, and  with  some  division  of  opinion, 
the  validity  of  the  entire  act  was  sustained. 
Jjawton  v.  Steele,  152  U.  S.  133,  136,  38  L. 
ed.  385,  388,  14  Sup.  Ct.  Rep.  499. 

In  the  opinion  of  the  majority  of  the  court, 
delivered  by  Mr.  Justice  Brown,  it  was  said: 
**The  extent  and  limits  of  what  is  known 
as  the  police  power  have  been  a  fruitful 
source  of  discussion  in  the  appellate  courts 
of  nearly  every  state  in  the  Union.  It  is 
universally  conceded  to  include  everything 
essential  to  the  public  safety,  health,  and 
morals,  and  to  justify  the  destruction  or 
abatement,  by  summary  proceedinsfs,  of 
whatever  may  be  regarded  as  a  public  nui- 
sance."     After   reciting   many   well-known 
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instances  in  which  the  power  to  declare  and 
abate  nuisance  involving  destruction  of  prop- 
erty, restraint  of  liberty,  and  the  like,  had 
been  upheld,  he  said  further :  '^Beyond  this, 
however,  the  state  may  interfere  wherever 
the  public  inter este  demand  it,  and  in  this- 
particular  a  large  discretion  is  neoessarilv 
vested  in  the  legislature  to  determine,  not 
only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the  pro- 
tection of  such  intereste.  Barbier  v.  Connol- 
ly, US  U.S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
367;  Kidd  y.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6.  To  justify  the  state  in  thus  interposing^ 
its  authority  in  behalf  of  the  public,  it  must 
appear,  first,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  & 
particular  class,  require  such  interference: 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  indi- 
viduals. The  legislature  may  not,  under  the 
guise  of  protecting  the  public  interests,  ar- 
bitrarily interfere  with  private  business,  or 
impose  unusual  or  unnecessary  restrictions 
upon  lawful  occupations.  In  other  words, 
its  determination  as  to  what  is  a  proper  ex- 
ercise of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  or 
the  courte." 

Without  reference  to  statutory  regulation 
or  declaration  in  a  particular  case,  any  use 
of  one's  property,  ordinarily  lawful,  may  be- 
come a  nuisance,  not  only  when  it  produces 
injury  to  public  health,  safety,  and  morals, 
but  also  when  it  occasions  public  inconven- 
ience, or  materially  impairs  the  public  com- 
fort— "the  physical  comfort  of  human  exist- 
ence." Baltimore  d  P.  R,  Co,  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  329,  27  L.  ed.  73H, 
743,  2  Sup.  Ct.  Rep.  719 ;  16  Am.  &  Eng.  Enc. 
Law,  924  et  seq.;  Wood,  Nuisances,  476  et 
seq.;  Ross  v.  Butler,  19  N.  J.  Eq.  294,  302. 97 
Am.  Dec.  654,  and  cases  reviewed  therein. 

A  nuisance  is  public  or  private  according 
to  the  extent  or  scope  of  its  injurious  effect. 
That  which  may  constitute  a  private  nui- 
sance by  reason  of  special  injury  to  an  ad- 
jacent or  neighboring  proprietor,  may  not 
amount  to  a  general  public  nuisance.  On 
the  other  hand,  that  may  be  a  public  nui- 
sance, affecting  injuriously  the  public  or  the 
public  interests,  whilst  not  operating  a  per- 
ceptibly special  injury  to  one  member  of  the 
community  more  than  others. 

Now,  whilst  the  emission  of  ordinary 
smoke  from  the  chimneys  of  houses  does  not 
amount  to  a  nuisance  per  se,  it  is  neverthe- 
less a  matter  of  common  knowledge,  not  to 
be  ignored  by  the  courts,  that  the  emission 
of  a  volume  of  dense,  black  smoke  from  a 
single  smokestack  or  chimney  of  a  large  fur- 
nace, may,  under  some  circumstances,  work 
physical  discomfort  to  the  general  public, 
coming  within  its  circle  of  distribution  up- 
on public  thoroughfares,  and  may  possi- 
bly also  work  injury  to  public  interests  in 
other  respects.  Whenever  it  may  become  a 
special  source  of  legal  injury  to  an  individ- 
ual he  will  have  an  action  of  damages  there- 
for, and,  in  cases  of  continuation,  equity  wilt- 
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afford  complete  relief  by  process  of  injunc- 
tion. Baltimore  d  P.  R,  Co,  v.  Fifth  Baptist 
Ohuroh,  108  U.  S.  317,  329,  27  L.  ed.  739, 
743,  2  Sup.  Ct.  Bep.  719;  Ross  v.  Butler,  19 
N.  J.  £q.  204,  302,  97  Am.  Dec.  654;  Dunca/n 
y.  Hayes,  22  N.  J.  £q.  25. 

In  a  large  and  growing  commimity,  condi- 
tions like  those  suggested,  and  others,  might 
well  be  apprehended  to  become  widened  in 
distribution,  as  well  as  increased  in  degree, 
through  contributions  to  the  volume  of 
smoke  made  by  other  smokestacks  or  chim- 
neys of  like  use.  Charged  with  the  duty  of 
guarding  the  public  interests,  and  vested,  as 
we  have  seen,  with  wide  discretion  and  liber- 
ty of  choice  in  the  means  adapted  thereto, 
Congress,  it  must  be  presumed,  inquired  into 
and  duly  considered  the  effect,  present  and 
prospective,  of  the  continued  emission,  con- 
stantly or  at  intervals,  of  dense  black  or 
gray  smoke,  upon  those  public  interests  in 
respect  to  safety,  comfort,  and  cleanliness. 
And  it  must  also  be  presumed  that  it  appre- 
hended and  duly  considered  the  probable  in- 
jury to,  or  burden  upon,  private  property,  in 
such  use,  through  the  increased  expense  that 
may  be  involved  in  the  use  of  smoke-consum- 
ing appliances,  or,  in  case  of  their  inefficien- 
cy, in  the  substitution  of  smokeless  coal, 
coke,  or  other  fuel  for  the  soft  bituminous 
coal  which  produces  the  objectionable  smoke. 
The  policy  of  adopting  a  regulation  to  meet 
the  conditions  is  a  matter  peculiarly  and  ex- 
clusively within  the  province  of  the  legisla- 
tive department.  The  judiciary  can  only  in- 
terfere with  the  exercise  of  the  power  where 
it  is  manifest  that  the  regulation  has  no  real 
or  substantial  relation  to  objects  within  the 
police  power,  and  constitutes  a  palpable  in- 
vasion of  private  right.  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  686,  32  L.  ed.  263,  257, 
8  Sup.  Ct  Rep.  992,  1257;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  661,  31  L.  ed.  205,  210, 
8  Sup.  Ct.  Rep.  273;  Crowley  v.  Christensen, 
137  U.  S.  86,  91,  34  L.  ed.  620,  623,  11  Sup. 
Ct.  Rep.  13. 

In  the  light  of  the  principles  stated,  the 
statute  does  not  appear,  upon  its  face,  to 
have  been  beyond  the  power  of  Congress  to 
enact;  hence  the  motion  to  quash,  upon  that 
ground,  was  rightly  overruled.  Nor  can  we 
concur  in  the  contention  that  the  proviso,  ex- 
cluding from  the  application  of  the  act 
''chimneys  of  buildings  used  exclusively  for 
private  residences,''  renders  the  statute  void 
because  of  inequality  and  unjust  discrimi- 
nation. And  the  same  may  be  said  as  re- 
gards the  limitation  of  the  prohibited  smoke 
to  its  emission  "from  any  smokestack  or 
chimney  used  in  connection  with  any  station- 
ary engine,  steam  boiler,  or  furnace." 

The  14th  Amendment,  which  prohib- 
its the  denial  by  a  state  of  the  equal  protec- 
tion of  the  law,  does  not,  in  its  terms,  apply 
to  the  legislation  of  Congress ;  but,  assuming 
that  the  same  principle  is,  within  the  spirit 
of  that  and  of  the  earlier  amendments,  in- 
tended to  operate  upon  the  legislation  of 
Congress,  we  cannot  regard  the  discrimina- 
tions contained  in  the  limitation  and  proviso 
aforesaid  as  having  the  effect  charged. 

The  only  inhibition  upon  the  states  is  that 
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the  classification  of  persons  and  things  shall 
not  be  arbitrary.  If  there  be  some  reason- 
able basis  for  the  classification  made  it  is 
not  obnoxious  to  the  charge  of  denial  of 
equality.  Uulf,  C.  d  8.  F.  R.  Co,  v.  Ellis, 
165  U.  S.  150,  155,  41  L.  ed.  666,  668,  17  Sup. 
Ct.  Rep.  255;  Magoun  v.  Illinois  Trust  d 
Sav.  Bank,  170  U.  S.  283,  294,  42  L.  ed.  1037, 
1043,  18  Sup.  Ct.  Rep.  594. 

In  the  absence  of  facts  sufficient  to  dem- 
onstrate that  there  can  be  no  substantial  dis- 
tinction between  the  classes  of  engines, 
steam  boilers,  and  furnaces  named  in  the 
act,  and  those  especially  excepted,  it  is  not 
apparent  that  the  classification  made  is 
without  reasonable  basis.  People  v.  Lewis, 
86  Mich.  273,  49  N.  W.  140. 

We  can  readily  apprehend  that  there  may 
be  a  very  great  difl'erence  between  the  quan- 
tity and  quality  of  the  smoke  emitted  from 
the  chimneys  of  private  dwellings,  and  from 
those  connected  with  engines,  steam  boilers, 
and  furnaces  used  in  buildings  devoted  to 
manufacturing  purposes,  or  in  the  large 
buildings  occupied  by  many  persons,  that  re- 
quire an  inunense  oonsimiption  of  fuel.  It 
may  well  be  that  the  fuel  ordinarily  cx>n- 
sumed  in  one  class  of  buildings  is  quite  dif- 
ferent from  that  consumed  in  the  other,  and 
that  as  a  matter  of  fact,  the  smoke  emit- 
ted from  the  chimneys  of  one  class  may 
be  injurious  to  the  public,  and  the  other  not. 
The  distinction  made  between  stationary  en- 
gines and  portable  ones  would,  on  its  face, 
likewise  seem  not  to  have  an  unreasonable 
foundation.  Probably  the  only  portable  en- 
gines in  use  would  be  fire  engines,  steam  roll- 
ers, and  railway  locomotives.  Of  the  two 
former  it  is  sufficient  to  say  that  they  are 
necessary  agencies  for  the  promotion  and 
protection  of  paramount  public  interests, 
and  are  in  use  for  such  necessary  periods  of 
time,  and  in  such  places  only,  as  exigencies 
may  demand. 

The  railway  engine  performs  a  different 
fimction,  is  confined  to  a  space  set  apart  for 
its  use,  and  besides,  is  not  constantly  en- 
gaged in  diffusing  its  smoke  from  a  perma- 
nent location.  It  may  be  presumed  that 
these  various  conditions  were  also  considered 
by  Congress  in  the  exercise  of  its  discretion 
in  the  premises.  Special  regulations  relat- 
ing to  the  uses  of  railway  engines  in  this 
and  other  respects  have  often  been  made,  and 
have  generally  been  considered  not  to  violate 
the  rule  of  equality  because  confined  to  th':m 
alone. 

In  a  case  following  close  upon  that  of  Gulfy 
C.  d  8.  F.  R.  Co.  V.  Ellis,  before  referred  to, 
the  Supreme  Court  of  the  United  States  held 
that  an  act  of  the  legislature  of  New  York, 
regulating  the  heating  of  railway  passenger 
cars,  was  not  arbitrary  and  unequal  because 
railways  less  than  50  miles  long  were  ex- 
cepted from  its  operation.  New  York,  N.  E. 
d  H.  R.  Co.  V.  New  York,  165  U.  S.  628,  633, 
41  L.  ed.  853,  854,  17  Sup.  Ct.  Rep.  418. 

After  the  motion  to  quash  had  been  over- 
ruled, the  case  was  submitted  to  the  jury 
upon  proof  tending  to  show  the  emission  of 
thick  and  dense  black  and  gray  smoke  from 
the  chimney  of  the  building  occupied  by  the 
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•defendants  as  a  furniture  store,  at  certain 
times  upon  a  certain  day. 

The  defendants  offered  evidence  tending  to 
show  that  they  had  attached  to  their  fur- 
nace, at  the  time,  the  best  known  smoke-con- 
suming appliance;  but  that  neither  it  nor 
any  other,  then  known,  would  prevent  the 
emission  of  such  smoke  for  a  brief  period 
upon  each  occasion  that  fire  might  be  start- 
•ed,  or  the  furnaces  ''coaled/'  or  ''raked 
down,"  provided  that  soft  bituminous  coal  be 
the  fuel  consumed.  The  evidence  was  ex- 
cluded and  exception  taken.  In  this  there 
was  no  error. 

That  there  may  be  no  smoke-consuming 
•appliance  that  will,  under  all  circumstances, 
prevent  the  nuisance,  is  not  a  matter  of  rele- 
vancy. The  facts  concerning  them  were  pre- 
sumably within  the  knowledge  of  Congress 
also  when  it  took  action;  and  no  provision 
has  been  made  for  their  use.  The  use  of 
smokeless  fuel  instead  may  haye  been  ex- 
pressly contemplated. 

Defendants,  in  the  cross-examination  of 
the  government's  witnesses,  asked  each  of 
them  if  the  smoke  testified  to  by  him  was  of 
such  character  as  to  be  dangerous  to  health, 
life,  or  property  of  persons  living  in  the  im- 
mediate viciniw  of  the  defendant's  house,  or 
to  the  public  at  large;  and  also  if  the  same 
•constituted  a  public  nuisance. 

The  court  refused  to  let  the  questions  be 
answered,  and  exceptions  were  again  taken. 
Assuming  that  each  witness  would  have  an- 
swered in  the  negative,  there  viras  no  error  in 
^eir  exclusion.  The  questions  called  for 
opinions,  not  facts.  What  constitutes  a  pub- 
lic nuisance,  under  this  statute,  was  prima- 
rily for  the  determination  of  Congress,  and 
lastly  a  question  of  law  for  the  court.    Be- 


sides, the  scope  of  the  first  question,  even  if 
admissible  otherwise,  was  too  narrow,  in 
that  it  failed  to  include  the  question  of  clean- 
liness, and  the  public  comfort  that  is  in- 
volved in  the  emission  of  soot-distributing 
smoke. 

The  last  offer  of  defendants  was  to  prove 
by  severaJ  witnesses  engaged  in  business  in 
close  proximity  to  them  that  neither  on  the 
day  in  proof  nor  on  any  other  day,  had  the 
smoke  from  defendant's  chimney  hieen  inju- 
rious to  their  property  or  dangerous  to  their 
health  and  safety.  This  evidence  was  also 
inadmissible.  That  neighboring  occupiers 
may  not  haye  sustained  injury  to  properly 
or  health  could  not  constitute  a  defense  to 
prosecutions  for  the  public  nuisance.  The 
absence  of  special  injury  to  them  as  such 
would  preclude  an  action  of  damages  by  any 
one  of  them,  but  could  not  determine  the 
question  of  injury  to  public  interests. 
Nothing  short  of  satisfactory  proof  that  un- 
der no  circumstances  could  the  emission  of 
the  forbidden  smok^  occasion  material  in- 
jury, inconvenience,  or  discomfort  to  the 
public  would,  at  most,  be  sufficient  to  show 
that  the  statute,  under  the  guise  merely  of 
the  public  interest,  was  an  unwarranted  in- 
vasion of  private  right.  As  we  have  before 
seen,  a  thing  may  be  a  public  nuisance  with- 
out, at  the  same  time,  being  a  special  private 
nuisance  to  an  adjacent  owner  or  occupant. 
If  the  smoke  constitutes  a  public  nuisance 
at  all,  it  does  not  matter  that  it  may  not  be 
constantly  emitted,  but  only  at  intervals, 
from  day  to  day.  R088  v.  Butler,  19  N.  J.  Eq. 
204,  302,  07  Am.  Dec.  654. 

We  find  no  error  in  the  fudgment  of  the 
Police  Court,  and  it  must  he  affirmed. 

It  is  so  ordered. 
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lyCUTUAL    RESERVE    FUND    LIFE    AS- 
SOCIATION, Plff.  in  Err,, 

V. 

Harry  E.  BOYER. 

( Kan ) 

-•The  tmet  that  a.  foreign  life  innvraiiee 
company  had  at  one  time  transacted 
baainemi  in  this  state  under  the  license  is- 
sued by  tlie  superintendent  of  insurancet  and 
tliat  it  bad  filed  in  his  office,  as  required  by 
statute,  its  "written  consent.  Irrevocable,"  to 
the  institution  of  suits  afralnst  it  in  the 
courts  of  this  state,  and  the  issuance  of  sam- 
mons  against  it,  directed  to  the  superintend- 
ent of  insurance,  does  not  subject  it  to  suit 
in  this  state  up<m  a  policy  of  insurance  whol- 
ly executed  In  another  state,  if  previous  to 
the  issuance  of  such  policy  it  had  withdrawn 
or  been  expelled  from  this  state,  and  had  en- 
tirely ceased  to  do  business  here. 

(June  0,  1000.) 
•Headnote  by  Dosteb,  Ch.  J. 


ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte  County  to  reyiew  a  judgment 
in  fayor  of  plaintiff  in  an  action  brought  to 
recoyer  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs,  Warner,  Dean,  Melieod,  A 
HoldeB,  Miller,  Bvokan,  A  Morris,  and 
Goorse  Bnraham,  Jr.,  for  plaintiff  in  er- 
ror. 

Messrs.  MoGrow,  Wataom,  *  Watsom, 
J.  O.  Fife,  and  W.  H.  MoCamiah  for  de- 
fendant in  error. 

Doster,  Ch.  J.,  deiiyered  the  opinion  of 
the  court: 

This  AVXL3  an  action  upon  a  policy  of  life  in- 
surance. The  insurance  was  taken  upon  the 
life  of  Mrs.  Clara  A.  Boyer  in  favor  of  her 
husband,  Harry  £.  Boyer.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  from  which 
the  defendant,  the  insurance  company,  has 
proeecuied   error     to     this    court.     Beiom 


Note. — On  the  question  who  may  be  served 
with  process  In  suit  against  foreign  corporation, 
see  Foster  v.  Charles  Betcher  Lumber  Co.  (S. 
D.)  23  L.  R.  A.  400.  and  note:  Lubrano  v.  Im- 
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perial  Council,  O.  of  U.  F.  (R.  I.)  S8  L.  R.  A. 
547 :  Connecticut  Mut.  L.  Inp.  Co.  v.  Spratley 
(Tenn.>  44  L.  R.  A.  442 :  and  £tna  Ins.  Co.  y. 
'  Com.  <Ky.)  45  L.  R.  A.  355. 


1900. 


Mutual  Reserve  Fund  Life  Associatiok  y.  Boyeb. 


689 


pleading  to  the  merits,  the  insurance  com- 
pany made  a  motion  to  set  aside  the  service 
upon  it  because  of  lack  of  jurisdiction  in  the 
<K>urt  to  compel  it  to  respond  to  the  summons 
issued  against  it.  This  motion  was  over- 
ruled. It  then  filed  a  plea  in  abatement  to 
the  jurisdiction  of  the  court,  based  upon  the 
same  reasons  as  those  set  out  in  the  motion. 
A  demurrer  to  this  plea  was  interposed  by 
the  plaintiff  and  sustained.  The  matters 
aYerr«d  in  the  plea,  and  the  evidence  ad- 
duced in  support  of  the  motion,  were  the 
flame,  and  the  two  will  be  considered  togeth- 
er. The  allegations  of  fact  contained  in  the 
plea  were,  of  course,  admitted  by  the  demur- 
rer. These  allegations  and  the  evidence  sub- 
mitted under  the  motion  were  that  the  de- 
fendant was  a  foreign  life  insurance  com- 
pany, and  had  been  at  one  time  authorized 
to  do  business  in  this  state,  but  about  two 
years  previous  to  the  taking  out  of  the  policy 
in  suit  its  license  had  been  revoked  by  the 
-fluperin'tendent  of  insurance,  since  which 
time  it  had  not  maintained  any  agency  or 
transacted  any  business  of  any  character 
whatever  in  the  state;  that  application  was 
made  for  the  policy  in  Kansas  City,  Mis- 
«ouri,  throu.s^h  an  agent  whose  office  was  in 
that  city;  that  the  medical  examination  of 
the  applicant  was  made  in  Kansas  City,  Mis- 
souri, by  a  resident  physician  there;  that  the 
policy  was  executed  at  the  home  office  of 
the  company  in  New  York,  and  delivered  to 
the  insured  in  Kansas  City,  Missouri;  that 
the  first  premium  was  paid  in  that  city ;  that 
the  residence  of  the  insured,  as  stated  by  her 
in  her  application,  was  in  Kansas  City,  Kan- 
flas.  This  last-mentioned  fact,  although 
proved  under  the  motion,  was  not  set  out  in 
the  plea  in  abatement.  All  the  others  were. 
However,  for  the  purpose  of  a  consideration 
of  the  question  of  law  involved,  it  will  be 
treated  as  though  set  out  in  the  plea.  The 
summons  to  the  defendant  was  served  upon 
the  state  superintendent  of  insurance,  in  ac- 
cordance with  Gen.  Stat.  1897,  chap.  74,  §  104 
(Gen.  Stat.  1899,  chap.  50.  S  3283).  The 
material  portion  of  this  section  reads  as  fol- 
lows: "Every  such  company,  on  applying 
for  admission  and  authority  to  transact 
1>U8ine8s  in  this  state,  and  as  a  condition 
precedent  to  obtaining  any  such  authority, 
-shall  file  in  the  insurance  department  its 
written  consent,  irrevocable,  that  actions 
may  be  commenced  against  such  company  in 
the  proper  court  of  any  county  in  this  state 
in  which  the  cause  of  action  shall  arise  or 
in  which  the  plaintiff  may  reside,  by  the 
service  of  process  on  the  superintendent  of 
insurance  of  this  state,  and  stipulating  and 
agreeing  that  such  service  shall  be  taken 
and  held  in  all  courts  to  be  as  valid  and 
'binding  as  if  due  service  had  been  made  upon 
the  president  or  chief  officer  of  such  corpora- 
tion. Such  consent  shall  be  executed  by  the 
president  and  secretary  of  the  company*;  au- 
thenticated by  the  seal  of  the  corporation, 
and  shall  be  accompanied  by  a  duly  certified 
copy  of  the  order  or  resolution  of  the  board 
of  directors,  trustees,  or  managers,  author- 
izing the  said  president  and  secretary  to  exe- 
cute the  same.  Actions  against  any  such 
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insurance  company  may  be  brought  in  any 
county  where  the  cause  of  action  arose,  or  in 
which  the  plaintiff  may  reside.'  The  sum- 
mons shall  be  directed  to  the  superintendent 
of  insurance,  and  shall  require  the  defendant 
to  answer  by  a  certain  day  not  less  than  for- 
ty days  from  its  date." 

We  think  the  motion  to  set  aside  the  serv- 
ice should  have  been  sustained,  and  that  the 
demurrer  to  the  plea  in  abatement  should 
have  been  overruled.  By  ihe  rules  of  com- 
ity between  states,  corporations  chartered  in 
one  of  them  may  be  admitted  to  do  business 
in  the  others;  but,  unless  so  admitted,  they 
are  not  subject  in  personam  to  the  jurisdio- 
tion  of  the  courts  outside  the  domicil  of 
their  creation.  The  rules  of  obligation  rest- 
ing upon  corporations,  under  the  doctrine  of 
interstate  comity,  to  respond  to  the  demandfl 
of  suitors  in  the  courts  of  the  states  where 
they  may  be  doing  business,  or  their  exemp- 
tion from  the  obligation,  are  quite  well  stat- 
ed in  8t,  Clair  v.  Cox,  106  U.  S.  355,  27  L. 
ed.  224,  1  Sup.  Ct  Rep.  359:  "While  the 
theoretical  and  legal  view,  that  the  domicil 
of  a  corporation  is  only  in  the  state  where 
it  is  created,  was  admitted,  it  was  per- 
ceived that  when  a  foreign  corporation  sent 
its  officers  and  agents  into  other  states,  and 
opened  offices  and  carried  on  its  business 
there,  it  was,  in  effect,  as  much  represented 
by  them  there  as  in  the  state  of  its  creation. 
As  it  was  protected  by  the  laws  of  those 
states,  allowed  to  carry  on  its  business  with- 
in their  borders,  and  to  sue  in  their  courts, 
it  seemed  only  right  that  it  should -be  held 
responsible  in  those  courts  to  obligations 
and  liabilities  there  incurred.  .  .  . 
Without  considering  whether  authorizing 
service  of  a  copy  of  a  writ  of  attachment  as 
a  summons  on  some  of  the  persons  named  in 
the  statute — a  member,  for  instance,  of  the 
foreign  corporation;  that  is,  a  mere  stock- 
holder— is  not  a  departure  from  the  principle 
of  natural  justice  mentioned  in  Lafayette 
Ins.  Co,  V.  French,  18  How.  407,  15  L.  ed. 
452,  which  forbids  condemnation  without  ci- 
tation, it  is  sufficient  to  observe  that  we  are 
of  opinion  that,  when  service  is  made  within 
the  state  upon  an  agent  of  a  foreign  corpo- 
ration, it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a  personal 
judgment,  that  it  should  appear  somewhere 
in  the  record — either  in  tlie  application  for 
the  writ  or  accompanying  its  service,  or  in 
the  pleadings  or  the  finding  of  the  court — 
that  the  corporation  was  engaged  in  business 
in  the  state.  The  transaction  of  business  by 
the  corporation  in  the  state,  general  or  spe- 
cial, appearing,  a  certificate  of  service  by  the 
proper  officer  on  a  person  who  is  its  agent 
there  would,  in  our  opinion,  be  sufficient 
prima  facie  evidence  that  the  agent  repre- 
sented the  company  in  the  business.  It 
would  then  be  open,  when  the  record  is  of- 
fered as  evidence  in  another  state,  to  show 
that  the  agent  stood  in  no  representative 
character  to  the  company;  that  his  duties 
were  limited  to  those  of  a  subordinate  em- 
ployee, or  to  a  particular  transaction,  or  that 
his  agency  had  ceased  when  the  matter  in 
suit  arose."    In   Morawetz,   Priv.   Corp.    § 
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080,  it  is  said:  ''If  a  oorporation  is  not  en- 
gaged in  trade,  and  makes  no  contracts  in  a 
foreign  stdte,  justice  seems  to  dMn«uid  that 
it  should  not  be  subjected  to  suits  in  that  ju- 
risdiction; and  it  has  been  held,  therefore, 
that  under  these  circumstanoes  the  agents  of 
the  company  have  no  authority  to  represent 
it  in  receiving  service  of  writs  or  entering  a 
voluntary  appearance.  Service  of  process 
upon  the  president  or  other  managing  agent 
of  a  corporation  "while  merely  casually  pres- 
ent in  the  jurisdiction  of  another  state  does 
not  constitute  personal  service  upon  the  cor- 
poration itself.-'  The  cases  in  which  the 
question  has  ofteneet  arisen  have  been  those 
where  service  of  summons  was  made  upon 
an  oflicer  or  agent  of  a  foreign  company  cas- 
ually outside  the  jurisdiction  of  his  own 
state.  In  such  cases  the  courts  have  held 
almost  uniformly  that  the  service  was  bad. 
In  Cariiden  Rolling  Mill  Co.  v.  Swede  Iron 
Co.  32  K.  J.  L.  16,  the  oouirt  said:  "Upon 
general  principles,  and  in  the  absence  of  stat- 
utory innovations,  it  is  to  be  r^arded  as 
settled,  in  this  state,  at  least,  that  if  a  for- 
eign corporation  at  the  time  of  the  com- 
mencement of  suit  does  not  do  business,  and 
has  not  any  office  or  place  of  business,  in 
this  state,  the  contract  sued  on  not  having 
been  entered  into  in  this  state,  such  corpora- 
tion, except  by  its  own  oonftent,  cannot  be 
brought  within  the  jurisdiction  of  this  or 
any  court  of  this  state.  Under  such  circum- 
stances, the  officers  or  agents  of  such  for- 
eign corporation,  when  they  come  into  this 
jurisdidtion,  do  not  bring  with  them  their  of- 
ficial character  or  functions,  and  are  not  to 
be  esteemed,  out  of  the  sovereignty  by  the 
laws  of  which  the  corporate  body  exists,  the 
representatives,  for  the  purpose  of  respond- 
ing te  suits  of  law,  of  such  corporate  body." 
In  this  and  other  like  cases  the  ground  up- 
on which  the  claim  of  jurisdiction  was  reli- 
ed was  that  the  statute  of  the  state  in  which 
the  suit  was  filed  provided  that  process 
against  foreign  corporations  might  be  served 
upon  their  officers  or  agents, — as,  for  in- 
stance, an  act  of  Pennfiylvania  (act  March 
21,  1849)  which  provided:  "Process  may  be 
served  upon  any  officer,  agent,  or  engineer 
of  such  corporation,  either  personally  or  by 
copy,  or  by  leaving  a  certified  copy  thereof 
at  the  office,  depot,  or  usual  place  of  busi- 
ness of  said  corporation;  and  such  service 
shall  be  good  and  valid  in  law  to  all  intents 
and  purposes."  Phillips  v.  Burlingion  Li- 
hrary  Co,  141  Pa.  402,  21  Atl.  640.  How- 
ever, as  against  such  contentions,  the  view  of 
the  court  has  been  that  the  operative  sphere 
of  the  statute  was  limited  to  cases  in  which 
the  foreign  corporation  was  subject,  upon 
general  principles  of  jurisdiction,  to  suits  in 
the  courte  of  other  states  than  those  of  ite 
creation.  Thus,  in  Camden  Rolling  Mill  Co. 
V.  Swede  Iron  Co.  32  N.  J.  L.  15,  it  was  said : 
"We  find  thus  a  mode  is  prescribed  of  effect- 
ing service  of  process  on  foreign  corpora- 
tions, but  the  question  still  remains.  In  what 
cases  can  they  be  so  served  ?  Can  they  be  so 
served  when,  upon  general  principles,  the 
courts  of  this  state  have  no  jurisdiction? 
The  statute  does  not  say  so.  There  is  not  a 
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word  in  it  indicative  of  an  intention  to  am- 
plify the  capacity  of  the  oourt  with  r^ard 
to  that  dass  of  cases  in  which  these  creatures 
of  foreign  laws  are  parties  defendants.  The 
statute  does  not  give  any  new  right  of  suit, 
nor  does  it  purport  to  take  away  any  of  the 
privileges  of  foreign  corporations.  It  sim- 
ply appoints  a  method  of  bringing  corpora- 
tions invested  with  a  foreign  character  into 
the  courts  of  this  state,  when  such  courts 
have  jurisdiction  over  them.  We  think  that 
the  act  in  question  has  no  scope  beyond  thi^. 
It  may  be  further  observed  that  the  interpre- 
tation contended  for  in  behalf  of  the  plaintiff 
is  one  that  oould  be  judicially  adopted  only 
by  force  of  the  plainest  manifestation  of  le$r- 
islative  intent.  It  would  seem  to  be  an  im- 
probable construcfaon,  for  it  is  difficult  to 
believe  that  it  was  the  design  to  place  with- 
in the  jurisdiction  of  our  courte  all  the  cor- 
porations of  the  world,  merely  from  the  fact 
that  a  director,  derk,  or  other  subordinate 
officer  happened  to  come  upon  the  territory 
of  the  stete." 

The  precise  question,  leaving  out  of  view 
the  point  next  to  be  noticed,  concerning  the 
nature  of  the  authority  to  the  superintend- 
ent of  insurance  required  by  our  statote  from 
foreign  life  insurance  companies,  was  deter- 
mined in  People  v.  Commercial  Alliance  Life 
Ins.  Co.  7  App.  Div.  297,  40  N.  Y.  Supp.  269. 
In  that  case  it  appeared  that  a  judgment  had 
been  rendered  in  the  state  of  Maine  against 
the  insurance  company.  The  judgment  was 
sued  upon  in  New  York.  The  statute  of 
Maine  provided  for  service  upon  the  agents 
of  foreign  life  insurance  companies,  with  a 
proviso  that,  if  no  such  agent  oould  be  found, 
service  might  be  made  upon  the  insurance 
commissioner.  The  company  had  ceased  to 
do  business  before  the  institution  of  suit 
against  it.  In  the  case  cited  the  supreme 
oourt  of  New  York  ruled  and  ranarked  as 
follows:  "The  judgment  must  stand,  if  at 
all,  on  the  service  made  on  the  state  insur- 
ance commissioner,  which  was  on  the  3d  day 
of  July;  and  the  referee  found,  in  substance, 
that  that  service  was  ineffectual  to  bind  the 
company  in  New  York,  because  on  that  date 
the  company  was  not  doing  business  in  tiie 
state  of  Maine,  and  that  the  Maine  court 
had  no  jurisdiction  over  the  company  to  ren- 
der a  judgment  enforceable  outside  of  the 
state  of  Maine.  When  a  foreign  corporatioo 
undertakes  to  transact  business  in  a  state 
other  than  that  in  which  it  is  incorporated, 
it  undoubtedly  submite  itself  to  the  authori- 
ty of  the  courts  of  that  other  state,  and  will 
be  bound  by  the  statutory  provisions  re- 
specting the  method  of  such  courte  obtaining 
jurisdiction  over  it.  CHbha  v.  Queen  Ins.  Co. 
C3  N.  Y.  114,  20  Am.  Rep.  613.  WhUe  this 
Commercial  Alliance  Company  was  trans- 
acting business  in  the  state  of  Maine,  it  «^ 
subject  to  the  provisions  of  the  statute  of 
Maine  respecting  the  service  of  process  in  an 
action  against  it  on  the  state  commissioner 
of  insurance,  in  the  absence  of  any  authorized 
agent  of  the  company  upon  whom  service 
might  be  made.  JBut  that  subjection  does 
not  last  forever.  As  the  Oommerdal  Alli- 
anoe  Insurance  Company  had  ceased  to  do 
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ttisinesB  on  the  1st  day  of  July,  1894,  had 
withdrawn  from  the  state,  and  had  no  au- 
thorized agent  upon  whom  service  might  be 
made  after  that  date,  the  substituted  serv- 
ice on  the  state  commissioner  would  not  bind 
it,  as  equivalent  of  personal  service.  The 
e£fect  of  the  statute  of  Maine  was  to  consti- 
tute the  insurance  superintendent  the  agent 
of  the  company  to  receive  process  under  cer- 
tain circumstance,  viz.  while  such  company 
was  doing  business  in  the  state.  While  so 
doing  business,  the  superintendent  was  em- 
powered to  receive  process,  if  there  were  no 
agent  of  ihe  compaiiy  upon  whom  it  might 
be  served.  But  after  the  30th  of  June,  1894, 
it  was  not  a  foreign  corporation  doing  busi- 
ness within  the  state  of  Maine,  and  the 
"MsAne  courts  had  no  jurisdiction  over  it  to 
render  a  judgment  in  personam  against  it, 
on  substitute  service.  Whether  the  judg- 
ment may  stand  as  one  enforceable  against 
property  of  the  company  in  Maine,  it  is  not 
necessary  to  consider." 

The  claim  of  the  defendant  in  error  in  this 
case  in  favor  of  the  validity  of  the  service 
of  summons  upon  the  superintendent  of  in- 
surance, and  the  consequent  jurisdiction  of 
the  court,  is  rested  upon  that  portion  of  our 
statute  hereinbefore  quoted  which  requires 
foreign  life  insurance  companies,  as  a  con- 
dition precedent  to  the  transaction  of  busi- 
ness in  the  state,  to  "file  in  the  insurance 
department  its  written  consent,  irrevocable, 
that  actions  may  be  commenced  against  such 
company  ...  by  l&a  service  of  proc- 
ess on  the  superintendent  of  insurance  of 
this  state,"  etc.  It  must  be  admitted  that 
this  statute  introduces  an  element  of  diffi- 
culty in  the  question.  If  it  were  not  for  the 
statute,  no  reasonable  doubt  could  exist,  we 
think,  as  to  lack  of  jurisdiction  of  the  courts 
of  this  state  over  the  plaintiff  in  error.  The 
instrument  filed  with  the  superintendent  of 
insurance  was  in  the  nature  of  a  power  of 
attorney.  What  meaning  must  be  given  to 
the  term  "irrevocable,"  used  in  this  power 
•of  attorney?  Does  it  mean,  as  the  word  im- 
plies, "never  to  be  revoked ;  never  to  be  abro- 
gated, annulled,  or  withdrawn?"  We  can- 
not think  it  bears  such  signification.  It  is 
a  cardinal  rule  in  the  interpretation  of  stat- 
utes that  the  words  used  in  them  are  not 
-necessarily  to  be  taken  in  their  literal  and 
absolute  sense,  but  in  that  sense  which  will 
subserve  the  purpose  the  lawmakers  had  in 
using  them.  Tho  spirit  and  policy  of  a  stat- 
ute must  be  looked  at,  rather  than  the  literal 
definition  of  the  words  employed.  If  the 
word  "irrevocable"  was  used  in  its  literal 
and  unqualified  sense,  the  power  conferred 
will  last,  therefore,  as  long  as  the  life  of  the 
insurance  company,  though  that  be  a  thou- 
«and  years,  and  tjiat,  too,  though  the  com- 
pany rigidly  keeps  out  of  the  jurisdiction  of 
this  state  throughout  the  whole  of  such  pe- 
riod of  time.  Though  all  the  business  it 
transacted  in  this  state  during  the  time  it 
acted  here  under  the  license  of  the  insurance 
department  be  entirely  closed  out,  though 
every  policy  issued  by  it  while  here  be  fully 
paid,  yet  if,  a  thousand  years  hence,  a  policy 
liolder  residing  in  another  state  should  wish 
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to  sue  in  the  courts  of  this  state,  the  com- 
pany, imder  the  theory  contended  for  by  the 
defendant  in  error,  must  submit  to  the  juris- 
diction of  our  courts.  It  cannot  be  that  the 
legislature  of  this  state,  in  the  enactment  of 
the  statute  quoted,  designedly  made  provi- 
sion for  cases  so  far  in  the  time  to  come, 
and  in  which  both  the  present  and  fiLture 
citizens  of  this  state  could  have  no  possible 
interest.  The  purpose  of  the  statute  was  to 
provide  our  own  citizens  with  a  local  forum 
for  the  trial  of  controversies  with  foreign  life 
insurance  companies  during  the  time  such 
companies  were  enjoying  the  privilege  of  be- 
ing allowed  to  transact  business  within  our 
jurisdiction  under  the  favor  and  protection 
of  our  laws,  with  the  like  privilege  to  citi- 
zens of  other  states  to  resort  to  the  same 
forum  during  the  same  period  of  time,  and 
perhaps  (though  it  is  not  necessary  for  the 
purposes  of  this  case  to  so  decide)  to  provide 
for  our  citizens  a  local  forum  in  which,  after 
the  withdrawal  or  expulsion  of  foreign  life 
insurance  companies,  to  sue  upon  contracts 
made  by  them  during  the  period  they  trans- 
acted business  here.  As  before  remarked, 
the  instrument  of  consent  filed  with  the  su- 
perintendent of  insurance  is  in  the  nature 
of  a  power  of  attorney.  There  is,  we  think, 
no  difference  in  respect  to  revocability  be- 
tv/een  a  power  of  attorney  executed  between 
private  individuals,  as  a  matter  of  contract, 
and  one  authorized  or  required  by  statute  be- 
tween a  private  individual  and  a  public  offi- 
cer. All  powers  of  attorney  are  revocable 
by  the  donor  of  the  power,  except  when  coup- 
led with  an  interest  in  the  donee.  Though 
they  be  by  their  terms  irrevocable,  they  nev- 
ertheless may  be  revoked  by  the  donor,  ex- 
cept in  cases  where  the  donee  has  an  inter- 
est in  their  continuance.  It  may  be  conced- 
ed that  the  superintendent  of  insurance  has 
an  interest,  as  a  public  representative,  in  the 
continued  exercise  of  the  power  conferred  up- 
on him  to. accept  service  fdr  foreign  life  in- 
surance companies,  but  that  interest  must 
surely  terminate  with  the  termination  of  the 
subject-matter  in  respect  to  which  the  au- 
thority was  conferred.  When,  within  the 
intent  of  the  parties  to  the  instrument,  there 
no  longer  remains  anything  for  the  authori- 
ty to  act  upon,  the  power  to  act  must  of  ne- 
cessity end.  "Where  the  agency  was  created 
for  the  purpose  of  performing  some  specific 
act  or  acts,  it  will  be  terminated  by  the  ac- 
complishment of  the  purpose  which  called  it 
into  being.  Having  fulfilled  its  mission,  it 
is  henceforth  functus  officio"  Mechem, 
Agency,  §  201.  With  the  withdrawal  of  the 
insurance  company  from  this  state,  the  sub- 
ject-matter in  respect  to  which  the  power 
was  conferred,  to  wit,  the  business  here 
transacted  by  the  company,  terminated ;  and, 
with  the  probable  exception  above  men- 
tioned, the  company  oeased  to  be  amenable 
to  our  jurisdiction.  In  the  case  under  con- 
sideration the  motion  to  set  aside  the  serv- 
ice, and  also  the  plea  in  abatement,  set  forth 
in  positive  terms  that  the  insurance  company 
had  oeased  to  do  business  in  this  state  long 
before  the  policy  in  suit  was  issued,  that  long 
before  that  time  it  had  ceased  to  maintain 
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here  any  agencies  for  the  transaction  of  busi- 
ness, and  that  the  contract  of  insurance  sued 
upon  was  executed  wholly  outside  this  state. 
Now,  as  to  what  should  be  regarded  as  doing 
business  or  maintaining  agencies  in  this 
state,  or  as  to  when  a  contract  should  be  re- 
garded as  having  been  made  without  this 
state  or  within  it,  we  do  not  assume  to  deter- 
mine or  intimate.  It  may  be  that  some  of 
the  several  instruments  of  which,  as  the  rec- 
ord showed,  the  contract  in  suit  was  com- 
posed, were  executed  in  this  state,  and  there- 
fore that  such  contract  should  be,  in  law,  re- 
garded as  made  within  this  state.  It  may 
be  that  the  insurance  company  was  in  fact 
doing  business  in  this  state,  notwithstanding 
its  claim  of  abandonment.  It  may  be  that 
the  mere  collection  of  premiums  in  this  state 
from  citizens  here  is  such  a  doing  of  business 
as  to  subject  the  company  to  the  jurisdiction 
of  our  courts.  Issues  of  fact  as  to  all  these 
possible  cases  were  tendered  by  the  insurance 
company.  In  our  judgment,  they  should 
have  been  tried,  instead  of  ruling  their  legal 
sufficiency  against  the  company. 

Near  the  close  of  the  trial  that  was  had 
upon  the  merits,  after  the  demurrer  to  the 


plea  in  abatement  had  been  sustained,  the- 
agent  who  solicited  Mrs.  Boyer's  applicatlMt 
for  insurance  gave  some  testimony  from 
which  it  might  be  inferred  that  the  solicita^ 
tion  of  the  application  was  made  by  him  in 
Kansas,  and  not  in  Missouri.  However,  this 
testimony  was  by  no  means  direct,  nor  waa 
it  offered  for  the  purpose  of  establishing  such 
solicitation  here  as  a  fact  in  the  case.  It 
seemed  to  have  been  casually  elicited,  as  pref- 
atory or  incidental  to  other  matters.  It  waa 
not  sufficient  to  justify  a  claim  that  so  much 
of  the  insurance  transaction  was  performed* 
in  this  state.  Besides,  it  was  not  given* 
upon  the  issue  tendered  either  by  the  mo- 
tion or  the  plea  in  abatement,  and,  therefore, 
however  explicit  and  positive  it  might  have- 
been,  it  could  not  be  considered  by  us. 

Our  judgment  is  that  the  case  should  be- 
reversed  for  a  trial  upon  the  plea  in  abate- 
ment, and^  of  course,  if  the  issue  as  to  juris- 
diction should  be  found  against  the  company^ 
then  for  a  new  trial  upon  the  merits  of  the- 
case.  It  is  therefore  reversed  for  proceed- 
ings in  aocordance  with  this  opinion. 

All  the  Justices  concur. 
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1.     It  la  a  aiieiitlon  of  l«vr  for  tlie  court 

whether  or  not  a  false  representation  Is  ma- 
terial ;  whether  it  is  relied  upon  by  plaintiff 
to  support  an  action  for  deceit,  or  by  de- 
fendant to  avoid  a  contract  because  of  deceit. 
S.  A  contract  ^t  aabscriptlon  to  a  boolc 
entitled  •<Men  of  ProirresB  of  the  State 
of  Maine,"  whereby  a  person  asrrees  to  fur- 
nish his  portrait  and  a  sketch  of  his  life  for 
publication  therein,  and  to  receive  and  pay 
for  a  copy  of  the  book  when  issued,  cannot 
be  enforced  where  the  agent  who  solicited 
the  subscription  falsely  represented  that  only 
three  other  persons  in  the  town  in  which  de- 
fendant lived  would  be  asked  to  become  sub- 
scribers, and  that  portraits  and  sketches  cf 
only  300  persons  In  all  would  be  published, 
since  these  representations  related  to  the 
character  and  contents  of  the  lK>ok,  and  were 
material  to  a  work  of  this  particular  char- 
acter, 

(April  16.  1900.) 

EXCEPTIONS  by  defendant  to  rulinsrs  of 
the  Superior  Court  for  Cumberland 
County  made  during  the  trial  of  an  action 
to  recover  the  contract  price  of  a  book  which 
resulted  in  a  judgment  in  plaintifiTs  favor. 
Sustained. 


Note. — For  statements  as  to  future  matters 
which  are  considered  matters  of  opinion  within 
the  rule  that  mere  expression  of  opinion  Is  not 
a  fraud,  see  note  fo  Hedln  v.  Minneapolis  Medi- 
cal &  Surgrical  Inst.  (Minn.)  35  L.  R.  A.  417. 
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The  action  was  based  upon  the  following- 
contract  : 

All  conditions  of  this  contract  must  be  esr 
pressed   in  and  made  a  part  of  the  same.. 
None  others  will  be  recognized. 
"$35.00  Feb'y  21.  1896. 

"New  England  Magazine,  Boston,  Mass. 

"Please  send  me  one  copy  of  your  com- 
plete work  entitled  'Men  of  Progress,'  to  be  is- 
sued in  one  large  royal-octavo  volume,  with 
portraits  and  biographical  sketches  of  repre- 
sentative men  of  the  state  of  Maine,  for 
which  I  agree  to  pay  you  or  order  the  sum  of 
thirty-five  dollars  upon  issue  of  the  part  con- 
taining my  sketch  and  portrait,  and  delivery 
of  the  photo-engraved  plate  of  the  portrait 
of  myself.  .My  photograph  and  data  for 
sketch  I  promise  to  furnish  within  thirty 
days  or  pay  the  above-mentioned  sum  upon* 
delivery  of  the  work. 

"Name:     A.  F.  Grerald. 
"Address : " 

The  work  will  be  printed  (Not  delivered) 
in  parts,  and  each  part  will  contain  about 
one  hundred  portraits  and  one  hundred  bio- 
graphical sketches. 

Plaintiff  was  assignee  of  the  New  Eng- 
land Magazine  C]k)mpany,and  offered  to  prove- 
that  the  book  covered  by  the  contract  was 
tendered  to,  but  refused  by,  defendant.  De- 
fendant did  not  furnish  the  photograph  and 
data  for  the  book  as  the  contract  required,  so- 
that  his  portrait  and  a  sketch  of  his  life- 
were  not  found  in  the  book.  Defendant 
claimed  exemption  from  the  contract  on  the- 
ground  that  he  was  induced  to  si^n  the  or- 
der by  false  representations  made  by  the- 
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agent  T|ho  procured  his  signature.  Upon 
this  branch  of  the  case  the  court  instructed 
the  jury  as  follows:  , 

The  defendant  claims  that  the  fact  that 
only  four  w^re  to  be  taken  from  the  town  of 
Fairfield,  and  those  four  being  representative 
men  in  that  town,  amounted  to  a  representa- 
tion as  to  the  quality  of  the  book  which  was 
to  be  published.  And  therefore  he  says  that 
that  representation,  that  statement,  related 
to  a  material  fact  in  connection  with  the 
book.  That  is  the  claim  of  the  defendant. 
The  plaintiff  claims  that,  even  if  he  made 
that  statement,  the  statement  was  purely 
immaterial;  that  it  was  merely  a  matter  of 
inducement,  merely  a  matter  of  talk,  and  had 
no  reference  whatever  to  the  quality  of  the 
book  to  be  issued. 

So,  in  the  first  place  it  is  necessary  for 
you  to  determine  what  the  representations 
actually  were.  In  the  first  place.  Did  the 
agent  make  the  representations  which  the 
defendant  claims  that  he  made?  If  he  did 
not,  if  no  representations  of  that  character 
were  made,  why  that  practically  ends  the 
case.  Under  those  circumstances  I  do  not 
understand  that  the  defendant  would  claim 
that  he  had  any  defense  to  this  action.  After 
you  have  determined  what  the  representa- 
tions were,  the  next  question  is.  Were  they 
material?  Did  they  relate  to  the  character 
and  quality  of  the  book  to  be  published? 

If  they  were  made,  did  they  have  any  re- 
lation whatever  to  the  character  of  the  book  ? 
Because  it  is  not  every  statement,  every  rep- 
resentation that  a  man  makes  when  he  is 
about  to  make  a  trade,  that  is  material  to 
the  issue.  A  man,  in  making  a  trade,  may 
come  to  you  and  say  to  you  that  he  came 
from  Portland  the  day  before,  or  that  he  was 
going  along  the  street,  and  called  in  for  the 
purpose  of  selling  a  horse  or  a  carriage;  and 
it  turns  out  that  he  did  not  come  along  the 
street,  and  did  not  come  from  Portland.  Now 
those  are  matters  not  material  to  the  issue. 
But  if  he  should  make  any  representation  as 
to  the  character  of  the  horse,  that  might  be 
material  as  you  see.  So  that,  if  the  repre- 
sentations were  made,  the  next  question  is, 
Were  they  material? 

Did  they  relate  to  the  quality  and  charac- 
ter of  the  article  to  be  sold?  Or,  in  this 
case,  did  those  representations  relate  to  the 
character  and  quality  of  the  book  which  was 
to  be  published  by  the  plaintiff's  assignor? 
If  they  did  nojt,  if  they  have  no  bearing  on 
the  quality  of  the  book,  if  they  were  not  ma- 
terial, then  the  defendant  was  not  injured 
by  them,  and  they  would  not  avail  him  in  the 
defense  of  this  action.  But  if  they  were  ma- 
terial, if  they  did  relate  to  the  character  and 
quality  of  the  book  to  be  published,  the  next 
question  is,  Were  those  representations  false 
or  true?  Because,  if  true,  the  defendant, 
of  course,  was  not  misled,  was  not  prejudiced 
thereby.  And  as  he  declined  to  furnish  Mr. 
Kellogg  with  the  data  and  the  photographs, 
he  has  no  cause  of  complaint,  and  must  pay, 
as  he  agreed  to  pay.  But  if  they  were  false, 
as  the  defendant  claims,  then  the  question 
arises,  Was  the  defendant  misled,  or  did  he 
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rely  upon  those  false  representations  in  sign- 
ing the  contract? 

Whether  or  not  they  were  false  is  a  ques- 
tion of  fact  for  you.  The  testimony  offered 
here  is  that  the  solicitor  approached  Mr. 
Weeks,  the  attorney  for  the  defendant  in- 
this  action  outside  of  the  four  named  in 
the  list  which  the  defendant  says  the  agent 
referred  to  in  his  conversation  with  him. 
Now,  if  they  were  false,  the  next  question 
as  I  have  said,  is.  Was  the  defendant  misled 
by  them?  That  is,  did  he  rely  upon  these- 
representations  in  signing  the  contract?  That 
he  signed  the  contract,  there  is  no  question. 
Did  he,  relying  upon  these  representations, 
which  you  must  first  find  to  have  been  false 
and  material,  sign  that  paper?  Because  a 
man,  in  the  process  of  negotiating  a  trade  for 
the  sale  of  personal  property,  may  make  all 
sorts  of  statements  to  you,  but  if  you  do  not 
believe  them  or  rely  upon  them,  if  you  make 
the  contract  from  considerations  outside  of 
those  statements,  then  you  are  not  injured  by 
them.  So  tha^t  it  is  incumbent  upon  the  de- 
fendant here,  in  order  to  establish  his  de- 
fense, to  show  that  he  relied  upon  those  state- 
ments in  signing  that  paper. 

Mr.  George  G.  Weeks  for  defendant. 

Mr,  lievl  Greenleaf ,  in  propria  persona : 

Any  agreefjnent,  declaration,  or  course  of 
action,  if  in  parol,  must,  of  course,  in  the 
case  of  a  written  contract,  be  after  the  exe- 
cution of  the  writing;  otherwise  it  would 
be  subject  to  the  rule  excluding  parol  evi- 
dence  to  vary  a  written  conrtract. 

Bigelow,  Estoppel,  6th  ed.  p.  661. 

When  it  is  proved  or  admitted  that  a  con- 
tract, upon  which  suit  is  brought,  was  made 
as  declared  by  plaintiff,  and  the  defendant 
claims  'that  it  was  afterward  rescinded,  the 
defendant  takes  the  affirmative '  of  that  is- 
sue, and  the  burden  is  upon  him  to  prove  it. 

Uerrin  v.  Libhey,  36  Me.  350;  Webber  v. 
Dunriy  71  Me.  331. 

If  a  subscription  is  voluntarily  and  inde- 
j)endently  made,  even  for  the  purpose  of  in- 
fluencing others  to  subscribe,  and  has  that 
effect,  it  would  be  binding  on  the  ground  of 
the  mutuality  of  the  promises. 

2  Field,  Lawyers'  Brief,  §  105;  George  v. 
Harris,  4  N.  H.  533,  17  Am.  Dec.  446;  Con- 
greyational  8oc.  v.  Ferry,  6  N.  H.  164,  25 
Am.  Dec.  455;  Congregational  Soc,  v.  Ood- 
dard,  7  N.  H.  435;  Fisher  v.  Ellis,  3  Pick. 
323;  Amherst  Academy  v.  Cowls,  6  Pick. 
427,  17  Am.  Dec.  387. 

To  take  advantage  of  fraud  in  a  contract, 
it  must  be  shown  that  the  other  party  in- 
tended a  deception,  and  was  successful  there- 
in to  the  damagre  of  the  party  defrauded. 

Pratt  V.  Philbrook,  33  Me.  22 ;  2  Addison,. 
Contr.  §  (537. 

A  contract  is  binding  when  signed  by  the 
parties  making  it. 

Augur  v.  Couture,  68  Me.  427. 

The  conversations  of  parties  which  ripen 
into  a  written  contract  are  not  to  be  received 
to  affect  or  control  that  contract. 

Maine  Mut.  Marine  Ins.  Co.  v.  Hodgkins, 
66  Me.  113. 

In  an  action  upon  a  contract  that  is  ex- 
pressed in  writing  in  plain,  consistent,  and 
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unambiguous  language,  it  must  be  taken  to 
express  the  intention  of  the  parties,  and  it 
cannot  be  contradicted  or  varied  by  parol  evi- 
•dence. 

Warren  v.  Jones,  51  Me.  146;  Morey  v. 
Soman,  10  Vt.  567;  Gray  v.  Clark,  11  Vt. 
583;  Curtiss  v.  Houell,  39  N.  Y.  211. 

Wiavrell,  J.,  delivered  the  opinion  of  the 
«onrt: 

The  defendant  signed  an  order  and  con- 
tract directed  to  the  New  England  Magazine, 
Boston,  Massachusetts,  in  which  he  requested 
that  one  copy  of  a  work  entitled  "Men  of 
Progress,"  consisting  of  one  volume  of  por- 
traits and  biographical  sketches  of  repre- 
sentative men  of  the  state  of  Maine,  be  sent 
him,  and  in  which  he  agreed  to  pay  therefor 
ihe  sum  of  $35  "upon  issue  of  the  part  con- 
taining my  sketch  and  portrait,  and  delivery 
of  the  photo-engraved  plate  of  the  portrait 
-of  mvself." 

In  an  action  by  the  assignee  under  a  writ- 
ten assignment  of  a  claim  growing  out  of 
this  contract,  the  defendant  contended  that 
the  contract  was  void,  and  imposed  no  liabili- 
ty upon  him,  because  he  was  induced  to  exe- 
cute it  by  means  of  false  and  material  rep- 
resentations, relied  upon  by  him,  as  to 
the  character  of  the  work  which  was  to  be 
published,  made  by  the  agent  of  the  publish- 
er who  solicited  his  subscription,  and  at  the 
time  of  the  execution  of  the  contract. 

The  defendant  introduced  evidence  tend- 
ing to  show  that  certain  representations 
were  made  to  him,  before  he  signed  the  con- 
tract, relative  to  the  number  of  persons  in 
the  town  in  which  he  lived  who  were  to  be 
solicited  to  have  their  biographical  sketches 
and  portraits  published  in  this  work,  and  al- 
so as  to  the  whole  number  of  persons  whose 
sketches  and  portraits  were  to  be  published; 
that  these  representations  were  false;  that 
they  were  relied  upon  by  him;  and  that 
he  was  thereby  induced  to  execute  the  con- 
tract. 

The  defendant's  counsel  requested  the 
court  to  instruct  the  jury,  in  effect,  that  if 
these  representations  were  made,  and  were 
false,  and  were  relied  upon  by  the  defendant, 
who  was  thereby  induced  to  make  the  con- 
tract, the  action  could  not  be  maintained; 
the  object  of  these  requests  evidently  being 
to  obtain  an  instruction  that  the  alleged 
false  representations  were  material.  The 
presiding  judge  did  not  give  the  requested 
instructions,  nor  did  he  in  his  charge  in- 
struct the  jury  as  to  whether  or  not  the  al- 
leged false  representations,  if  made  as 
claimed  by  the  defendant,  were  material.  But 
he  submitted  this  question  as  one  of  fact  to 
the  jury  for  determination. 

This  was  erroneous.  The  question  wheth- 
er or  not  a  false  representation,  whether  it 
is  relied  upon  by  the  plaintiff  to  support  an 
action  for  deceit,  or  by  a  defendant  to  avoid 
a  contract  because  of  deceit,  is  material,  is 
one  of  law,  for  the  court,  not  of  fact,  for  the 
jury.  This  was  fully  settled  in  this  state 
in  the  case  of  Caswell  v.  Hunton,  87  Me.  277, 
32  Atl.  890. 

This  failure,  however,  to  instruct  the  jury 
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as  to  the  materiality  of  the  representations 
relied  upon  by  the  defendant,  would  not  be 
prejudicial  to  the  defendant,  unless  the  rep- 
resentations were,  as  a  matter  of  law,  mater- 
ial, BO  that  this  question  must  be  considered. 

The  contention  of  the  defendant  was,  and 
he  introduced  evidence  tending  to  prove,  that 
the  agent  of  the  publisher,  who  obtain^  his 
subscription  for  this  work,  represented  to 
him  at  the  time  that  only  three  other  resi- 
dents of  the  town  in  which  the  defendant 
lived  would  be  solicited  to  become  subscribers 
to  this  work,  and  to  have  their  biographical 
sketches  and  portraits  published  therein, 
and  also  that  the  portraits  and  sketches  of 
only  300  persons,  in  all,  would  be  published 
therein. 

We  think  that  these  were  material  repre- 
sentations, and  that,  if  all  of  the  other  nec- 
essary elements  were  proved  to  exist,  a  con- 
tract induced  thereby  could  not  be  enforced. 
They  were  representations  relative  to  the 
character  and  contents  of  a  book  that  was  to 
be  subsequently  published:  and  while,  or- 
dinarily, it  would  be  no  defense  to  a  sub- 
scriber ito  a  book  to  be  published  that  it  con- 
tained more  than  it  w^as  represented  it  would 
contain,  this  is  not  true  with  reference  to  a 
work  of  this  particular  character.  The  in- 
ducement held  out  to  a  person,  in  order  to  ob- 
tain from  him  such  a  contract  as  this,  is 
not  simply  that  the  subscriber  may  obtain 
a  copy  of  the  book,  but  that  he  may  have  the 
pleasure  of  seeing,  and  of  knowing  that  others 
will  see,  his  own  sketch  and  portrait  pub- 
lished therein.  Under  these  circumstances,  the 
greater  the  number  of  persons  whose  sketches 
and  portraits  are  published,  the  less  distinc- 
tion of  each.  This  defendant  was  to  have  his 
sketch  published  as  one  of  the  "representa- 
tive men  of  the  state  of  Maine."  It  very 
likely  was  not  nearly  as  satisfactory  to  him 
to  be  included  among  some  600  representa- 
tive men  in  the  state,  as  it  would  have  been 
to  have  been  one  of  only  half  that  number. 
We  think,  therefore,  that  the  failure  to  in- 
struct the  jury  that  these  representations 
were  material  was  prejudicial  to  the  defend- 
ant, as  well  as  erroneous. 

This  disposes  of  the  case,  and  makes  it  un- 
necessary to  consider  the  other  exception. 

Exceptions  sustained. 


STATE  of  Maine 
Elmer  SNOWMAK 
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1.     An  Ittdictment  Is  not  bad  for  dvpllc* 

it  9%  or  in  sufficient  in  law,  where  it  charges 


Note. — As  to  constitutionality  of  game  laws. 
see  Territoiry  v.  Evans  (Idaho)  7  L.  R.  A.  288: 
American  Rxp.  Co.  v.  People  (111.)  9  Ia.  R.  A. 
138:  Com.  ▼.  Gilbert  (Mass.)  22  L.  R.  A.  439: 
State  V.  Mr(>zinBki  (Minn.)  27  L.  R.  A.  76: 
State  ew  rel.  Corcoran  y.  Chapel  (Mlno.)  S2  L. 
R.  A.  131 ;  P«K>ple  y.  O'Nell  (Mich.)  33  K  R. 
A.  696;  Haglrerty  y.  St  Louis  lee  Mfg.  ft 
Storage  Co.  (Mo.)  40  L.  R.  A.  151;  and  State 
y.  Schuman  (Or.)  47  L.  R.  A.  163. 
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Irat  one  offense,  and  follow*  closely  the  lan- 
gnage  of  the  statute  claimed  to  be  yiolated, 
so  that  the  offense  charged,  and  the  statute 
under  which  the  indictment  Is  found,  can  be 
clearly  Identified  and  understood. 

8.  A  atAtute  providlns  that  no  person 
■linll  ensnse  in  tlie  business  of  snid- 
inv  In  Inland  fishing  or  forest  hunting  with- 
out having  registered  his  name,  age,  and  resi- 
dence, paid  a  fee  of  |1,  and  received  a  certifi- 
cate from  the  commissioners  of  inland  fisher- 
ies and  game,  and  imposing  a  penalty  for  a 
violation  thereof,  is  not  unconstitutional 
as  a  deprivation  of  the  right  to  engage  in  a 
lawful  vocation,  since  the  fish  in  the  waters 
of  the  state,  and  the  game  in  its  forests,  be- 
long to  the  people,  who,  through  their  rep- 
resentatives, have  sole  control  thereof,  and 
may  permit  or  prohibit  thedr  talcing. 

S.  It  Is  n  anestlon  for  tlie  Jnry  whether 
or  not  a  person  has  been  engaged  in  the  busi- 
ness of  guiding,  within  the  meaning  of  a 
statute  prohibiting  guiding  without  a  license. 
If  he  has  acted  as  a  guide  one  or  more  times, 
since  a  single  act  of  guiding  might  satisfy 
the  Jury  that  he  was  engaged  in  that  busi- 
ness, while,  on  the  contrary,  two  or  more  acts, 
taken  with  other  circumstances,  might  fail 
to  satisfy  them. 

(May  8,  1900.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Frank- 
lin County  made  during  the  trial  of  a  prose- 
cution against  him  for  violating  the  statute 
requiring  guides  to  be  licensed,  which  re- 
sulted in  his  conviction.     Sustained  in  part. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Foster  A  Hersey,  for  defendant: 

Whenever  an  act  of  the  legislature  con- 
travenes a  constitutional  provision,  it  is 
void,  and  it  is  the  duty  of  the  courts  so  to 
declare  it,  and  to  refuse  to  enforce  it. 

Whenever  by  reasonable  construction  the 
constitutional  limitation  can  be  made  to 
avoid  an  unrighteous  exercise  of  police  pow- 
er, that  construction  will  be  upheld,  not- 
withstanding the  strict  letter  of  the  Consti- 
tution does  not  prohibit  the  exercise  of  such 
a  power. 

The  right  to  life  includes  the  right  of  the 
individual  to  his  body  in  its  completeness  and 
without  its  dismemberment;  the  right  to  li- 
berty; the  right  to  exercise  his  faculties  and 
to  follow  a  lawful  vocation  for  the  support 
of  life;  the  right  of  property;  the  right  to 
acquire  property  and  enjoy  it  in  any  way 
consistent  with  the  equal  rights  of  others 
and  the  just  exactions  and  demands  of  the 
state. 

People  em  rel.  Manhatta/n  8av.  Inst.  y. 
Otis,  90  N.  Y.  48;  Butchers*  Union  8.  H.  d 
L.  B.  L.  Co.  v.  Crescent  City  L.  8.  L.  d  8.  H. 
Co.  Ill  IT.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct 
Rep.  652;  Live  Stock  Dealers  d  Butchers* 
Asso.  V.  Crescent  City  L.  8.  L.  d  8.  H.  Co.  1 
Abb.  (U.  S.)  398,  Fed.  Cas.  No.  8,408;  Ber- 
tholf  V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep. 
323. 

Ihis  police  power,  however  broad  and  ex- 
tensive, is  not  above  the  Constitution.  When 
it  speaks  its  voice  must  be  heeded.      It  fur- 


oonduot  of  legislators,  judges,  and  private 
persons;  and,  so  far  as  it  imposes  restraint, 
the  police  power  must  be  exercised  in  subor- 
dination thereto. 

Potter^s  Dwarr.  Stat.  458 ;  Austin  v,  Mur- 
ray, IG  Pick.  121;  Watertoion  v.  Mayo,  109 
Mass.  315,  12  Am.  Rep.  694;  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed.  394;  Coe 
V.  Schultz,  47  Barb.  64;  Re  Cheesehrough,  78 
N.  Y.  232. 

Under  the  mere  guise  of  police  regulations, 
personal  rights  and  private  property  cannot 
be  arbitrarily  invaded;  and  the  determina- 
tion of  the  legislature  is  not  final  or  conclu- 
sive. 

£very  one  has  a  right  to  pursue,  in  a  law- 
ful manner,  any  lawful  calling  which  he  may 
select. 

Cooley,  Torts,  d.  277. 

It  is  one  of  the  fundamental  rights  and 
privileges  of  every  American  citizen  to  adopt 
and  follow  such  lawful  pursuits,  not  inju- 
rious to  the  community,  as  he  may  see  fit. 

8laughter-Eouse  Cases,  16  Wall.  106,  21 
L.  ed.  418;  Corfield  v.  Coryell,  4  Wash.  C.  C. 
380,  Fed.  Cas.  No.  3,230;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636. 

The  term  "liberty,"  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere 
freedom  from  physical  restraint  of  the  per- 
son of  the  citizen,  as,  by  incarceration,  but  is 
deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  with 
which  he  has  been  endowed  by  the  Creator, 
subject  only  to  such  restraints  as  are  neces- 
sary for  the  common  welfare. 

Bertholf  v.  O'Reilly,  74  N.  Y.  515,  30  Am. 
Rep.  323;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636. 

The  prosecution  of  a  particular  calling 
which  tiireatens  damage  to  the  public,  eith- 
er in  regard  to  health  or  morals,  is  a  legis- 
lative subject  for  police  regulations,  to  the 
extent  of  preventing  the  evil. 

It  is  strictly  a  judicial  question  whether 
a  trade  or  calling  is  of  such  a  nature  as  to 
require  or  justify  police  regulations.  The 
legislature  cannot  declare  a  certain  employ- 
ment to  be  injurious  to  the  public  good,  and 
prohibit  it  when,  as  a  matter  of  fact,  it  is  a 
harmless  occupation. 

Beehe  v.  State,  6  Ind.  501,  63  Am.  Dec. 
391 ;  Tiedeman,  Pol.  Power,  S  1. 

Where  the  calling  or  ordinary  bueinese  of 
life  is  not  dangerous  to  the  public,  and 
where  it  does  not  endanger  public  health  or 
morals,  it  can  be  subject  to  no  police  regu- 
lations whatever,  except  that  it  falls  within 
the  power  of  taxation  for  the  purpose  of  de- 
fraying the  expenses  of  government. 

The  business  of  guiding  is  but  one  of  the 
ordinary  employments.  It  is  not  a  learned 
or  skilled  profession.  It  is  a  business  in- 
cluded in  the  statement  by  the  court,  in  Bet'- 
tholf  V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep. 
323,  that  a  "man  has  a  right'  to  liber^, 
which  includes  the  right  to  exercise  the  fac- 
ulties  and  follow  a  lawful  vocation  for  the 
support  of  life." 

Cooley,  Torts,  277. 


niHhes  the  supreme  law,  the  guide  for  the       This  law  was  not  enacted,  nor  does  it  pof^ 
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port  BO  on  its  face,  for  the  purpose  ©f  pro- 
tecting fish  and  game. 

Nobody  for  one  moment  can  contend  that 
the  business  of  guiding  is  contrary  to  the 
health  or  to  the  morals  of  the  people  of  the 
state  of  Elaine. 

This  law  prohibits  a  citizen  from  using  his 
faculties  in  a  lawful  way,  and  from  living 
and  working  where  he  will,  and  earning  his 
livelihood  in  a  lawful  calling,  or  in  pursuing 
a  lawful  trade  or  vocation ;  and  a  regulation 
or  enactment  framed  to  exclude  persons  or 
classes  from  those  pursuits  that  are  given 
them  by  right  and  by  nature  must  be  held 
void. 

Bntchera*  Union  B,  ff.  d  L.  8.  L.  Co.  v. 
Crescent  City  L.  S,  L.  &  8.  H,  Co,  111  U.  S. 
757,  28  L.  ed.  691,  4  Sup.  Ct.  Rep.  652. 

The  property  which  every  man  has  in  his 
own  labor,  as  it  is  the  original  foundation 
of  all  other  property,  so  it  is  the  most  sacred 
and  inviolable. 

Adam  Smith,  Wealth  of  Nations,  Bk.  1, 
chap.  10. 

Messrs,  E.  E.  Riohards  and  Ii.  T. 
Carleton,  for  the  State: 

The  enactment  of  the  statute  is  clearly 
within  the  power  of  the  state  legislature. 

People  ex  rel.  Atty.  Oen.  v.  Naglee,  1  Cal. 
232,  52  Am.  Dec.  331 ;  Com.  v.  Oher,  12  Gush. 
493;  Hewitt  v.  Charier,  16  Pick.  353;  Com. 
v.  Crowcll.  156  Mass.  215,  30  N.  E.  1015; 
Cooley,  Const.  Urn.  4th  ed.  594-596;  State 
V.  Montgomery,  74  Ala.  226;  Morrill  v. 
State,  38  Wis.  428,  20  Am.  Rep.  12 ;  State  v. 
United  States  d  C.  Exp.  Co.  60  N.  H.  219 ; 
Oeer  v.  Connecticut,  161  U.  S.  519,  40  L.  ed. 
793,  16  Sup.  Ct.  Rep.  600. 

•Hie  charge  should  be  construed  as  a  whole, 
in  the  same  connective  way  in  which  it  was 
given. 

If  when  so  given  it  presents  the  law  fairly 
and  correctly  to  the  jury,  in  a  manner  not 
calculated  to  mislead  them,  it  will  afford  no 
ground  for  reversing  the  judgment,  although 
some  of  its  expreftsions,  if  standing  alone, 
might  be  regnrded  as  erroneous. 

2  Thompson,  Trials,  §  2407 :  Searsmont  v. 
Lincohiville,  83  Me.  75,  21  Atl.  747 ;  Adams 
V.  Nantucket,  11  Allen,  203;  Jackman  v. 
Bowkar,  4  Met.  235. 

Fogler,  J.,  delivered  the  opinion  of  the 
court : 

The  respondent  was  indicted  and  tried  for 
.    an  alleged  violation  of  the  provisions  of  § 
1  of  chapter  262  of  the  Public  Laws  of  1897, 
which  reads  as  follows : 

"Sec.  1.  No  person  shall  engage  in  the 
business  of  guiding,  a.s  the  term  is  common- 
ly imderstood.  before  he  has  caused  his  name, 
age,  and  residence  to  be  recorded  in  a  book 
kept  for  that  purpose  by  the  commissioners 
of  inland  fisheries  and  game,  and  procured 
a  certificate  from  said  commissioners,  set- 
ting forth  in  substance  that  he  is  deemed 
suitable  to  act  as  a  guide,  either  for  inland 
fishing  or  forest  hunting,  or  both,  as  the  case 
may  be.  Whoever  engages  in  tiie  business 
of  guiding  without  having  complied  with  the 
provisions  of  this  section  forfeits  fifty  dol- 
lars and  costs  of  prosecution." 
50  L.  R.  A. 


Section  2  of  the  same  chapter  is  as  fol- 
lows : 

"Sec.  2.  Each  registered  guide  shall  frt>m 
time  to  time,  as  often  as  requested  by  the 
commissioners,  on  blanks  furnished  him  by 
the  commissioners,  forward  a  statement  to 
them  of  the  number  of  persons  he  has  guid- 
ed in  inland  fishing  and  forest  hunting  dur- 
ing the  time  called  for  in  said  statement,  the 
number  of  days  he  has  been  employed  as  a 
guide,  and  such  other  useful  information 
relative  to  the  inland  fish  and  game,  forest 
fires  and  the  preservation  of  the  forests  in 
the  localities  where  he  has  guided,  as  the 
commissioners  may  deem  of  importance  to 
the  state." 

Other  sections  of  the  chapter  require  that 
the  registration  provided  for  by  the  act  shall 
take  place  annually  on  or  before  the  1st  day 
of  July;  that, when  any  registered  guide  shall 
be  convicted  of  any  violation  of  the  inland 
fish  and  game  laws,  he  shall  forfeit  his  cer- 
tificate; that  a  fee  of$l  shall  be  paid  by  each 
person  registered,  and  that  the  money  thus 
received  shall  be  and  become  a  part  of  the 
fund  for  the  preservation  of  inland  fish  and 
game;  and  that  the  act  shall  not  be- con- 
strued to  apply  to  any  person  who  has  not. 
directly  or  indirectly,  held  himself  out  to  the 
public  as  a  guide,  or  solicited  employment 
as  such. 

The  indictment  alleges  that  the  respond- 
ent, Elmer  Snowman,  at  Rangeley,  in  the 
county  of  Franklin,  "on  the  2d  day  of  July 
in  the  year  of  our  Lord  1898,  and  on  divers 
other  days  between  said  2d  day  of  July, 
A.  D.' 1898,  and  the  day  of  the  finding  of  this 
indictment,  was  then  and  there  engaged  in 
the  business  of  guiding  in  inland  fishing  and 
forest  hunting,  as  the  term  is  commonly  un- 
derstood, said  Elmer  Snowman  not  having 
caused  his  name,  age,  and  residence  to  be 
recorded  in  a  book  kept  for  that  purpose  by 
the  commissioners  of  inland  fisheries  and 
game  of  the  state  of  Maine,  and  had  not  then 
and  there  procured  from  said  commissioners 
a  certificnt'*  'getting  forth  in  substance  that 
he  is  dei'im  d  suit  able  to  act  as  a  guide  either 
for  inland  fishin^f  or  forest  hunting,  against 
the  peace,"  etc. 

The  jury   returned  a  verdict  of  guilty, 

,  whereupon  the  respondent  filed  a  motion  in 

arrest  of  judgment,  which  was  overruled  by 

the  presiding  justice,  and  to  such  overruling 

of  the  motion  the  respondent  excepts. 

The  respondent  also  excepts  to  an  instruc- 
tion given  by  the  presiding  justice  to  the 
jury. 

The  motion  in  arrest  of  judgment  alleges 
that  the  indictment  is  bad  for  duplicity,  and 
is  otherwise  insufldcient  in  law,  and  that  the 
statute  under  which  the  respondent  is  indict- 
ed is  unconstitutional. 

We  are  of  opinion  that  the  indictment  is 
sufiicient  in  law.  But  one  offense  is  charged, 
namely,  that  of  having  been  unlawfully  en- 
gaged in  the  business  of  guiding,  and  the  in- 
dictment is  not,  therefore,  bad  for  duplicity. 
The  indictment  follows  closely  the  language 
of  the  statute,  so  that  the  offense  charged 
and  the  statute  under  which  the  indictment. 
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is  found  can  be  clearly  identified  and  under- 
stood. 

The  counsel  for  the  respondent  contends 
that  the  statute  under  which  the  respondent 
is  indicted  is  repugnant  to  that  clause  of  the 
declaration  of  rights  (§1,  art.  1,  of  the  Con- 
stitution of  Maine)  which  declares  that  "all 
men  are  born  equally  free  and  independent, 
and  have  certain  natural,  inherent,  and  in- 
alienable rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, possessing,  and  protecting  property, 
and  of  pursuing  and  obtaining  safety  and 
happiness." 

It  is  argued  in  support  of  this  contention 
that  the  statute  in  question  deprives  the  re- 
spondent and  others  from  engaging  in  a  law- 
ful vocation,  and  is  therefore  in  contraven- 
tion of  the  provision  of  the  bill  of  rights 
guaranteeing  the  liberty  of  all  citizens. 

It  is  unquestioned  that  every  person  has 
the  natural  right  to  pursue  any  lawful  voca- 
tion, but  such  natural  right  is  subject  to  the 
legal  maxim,  8io  uiere  tuo  ut  alienum  non 
Icedaa.  So  when  a  vocation,  naturally  law- 
ful, or  the  mode  of  exercising  it,  inflicts  in- 
jury to  the  rights  of  others,  or  is  inconsist- 
ent with  the  public  welfare,  it  may  be  regu- 
lated and  restrained  by  the  state  by  the  ex- 
ercise of  its  police  power,  by  which  persons 
and  property  are  subjkrted  to  aJl  kinds  of  re- 
straints and  burdens  in  order  to  secure  the 
general  comfort,  health,  and  prosperity  of 
the  state.  Dexter  v.  Bl(ickden,  93  Me.  473, 
45  Atl.  525;  Tiedeman,  Pol.  Power,  §  1. 

The  ques>tion  here  is  whether  the  enact- 
ment of  the  statute  under  consideration  by 
the  legislature  was  a  legal  and  constitution- 
al exercise  of  such  power,  or  falls  within  the 
constitutional  limitation. 

The  rule  to  be  observed  by  the  judiciary 
in  detennining  the^  constitutionality  of  a  leg- 
islative enactment*  is  thus  stated  in  State  v. 
Lubee,  93  Me.  418,  45  Atl.  520 :  "Every  pre- 
sumption and  intendment  is  in  favor  of  the 
constitutionality  of  an  act  of  legislature. 
Courts  are  not  justified  in  pronouncing  a 
legislative  enactment  invfdid  unless  satisfied 
beyond  a  reasonable  doubt  of  its  repugnance 
to  the  Constitution,  and  nothing  but  a  clear 
violation  of  the  Constitution — a  clear  usur- 
pation of  power  prohibited — ^will  warrant 
the  judiciary  in  declaring  an  act  of  the  leg- 
islature unconstitutional  and  void." 

The  manifest  purpose  of  the  statute  in  this 
case  is  the  preservation  of  the  fish  in  inland 
waters  of  the  state,  and  the  game  in  its  for- 
ests. By  the  terms  of  the  act,  a  person,  to 
be  authorised  to  act  as  a  guide  in  inland 
fisheries  and  forest  hunting,  must  be  regis- 
tered and  certified  by  the  commissioners  of 
inland  fisheries  and  game,  whose  certificate 
must  set  forth,  in  substance,  that  the  person 
to  whom  it  is  issued  is  suitable  to  act  in  such 
capacity.  Each  person  so  registered  and 
certified  is  required,  as  requested  by  the  com- 
missioners, to  furnish  certain  statistics  as  to 
his  employment  as  guide,  and  also  such  other 
useful  information,  relative  to  inland  fish 
and  game,  forest  fires,  and  the  preservation 
of  the  forests,  as  the  commissioners  may 
deem  important  to  the  state. 
50  L.  R.  A. 


The  fish  in  the  waters  of  the  state,  and  the 
game  in  its  forests,  belong  to  the  people  of 
the  state,  in  their  sovereign  capacity,  who, 
through  their  representatives,  the  legisla- 
ture, have  sole  control  thereof,  and  may  per-- 
mit  or  prohibit  their  taking.  Martin  v. 
Waddell,  16  Pet.  410,  10  L.  ed.  1012;  Oeer  v. 
Connecticut,  161  U.  S.  519,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600,  and  cases  there  cited;  Ex 
parte  Maier,  103  Cal.  476,  37  Pac.  402 ;  State 
V.  RMman,  58  Minn.  393,  59  N.  W.  1098. 

In  the  case  last  cited  the  court  says:.  "We 
take  it  to  be  the  correct  doctrine  in  this  coun- 
try that  the  ownership  of  wild  animals,  so 
far  as  they  are  capable  of  ownership,  is  in 
the  state,  not  as  a  proprietor,  but  in  its  sov- 
ereign capacity,  as  the  representative  and  for 
the  benefit  of  all  its  people  in  common." 

In  Ex  parte  Maier,  103  Cal.  476,  37  Pac. 
402,  it  is  said:  "The  wild  game  within  a 
state  belongs  to  the  people  in  their  collect- 
ive sovereign  capacity;  it  is  not  the  subject 
of  private  ownership,  except  in  so  far  as  the 
people  may  elect  to  make  it  so;  and  they 
may,  if  they  see  fit,  absolutely  prohibit  the 
taking  of  it,  or  any  traffic  or  commerce  in  it. 
if  deemed  necessary  for  its  protection  or 
preservation  or  the  public  good." 

When  the  state  permit*  l^he  taking  of  fish 
and  game,  it  has  full  power  and  authority 
to  regulate  such  taking.  It  may  impose 
such  conditions,  restrictions,  and  limitations 
as  it  deems  needful  or  proper.  Geer  v.  Con- 
necticut, 101  U.  S.  519,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600,  in  which  Mr.  Justice 
WTiite,  who  delivered  the  opinion  of  the 
court,  exhaustively  examined  and  discussed 
the  question  here  involved,  citing  an  array  of 
authorities,  says  (p.  528, 161  U.  S.,  p.  796, 40 
L.  ed.,  and  p.  604,  16  Sup.  Ct.  Rep.) :  "In 
most  of  the  states  laws  have  been  passed  for 
the  protection  and  preservation  of  game.  We 
have  been  referred  to  no  case  where  the  pow- 
er to  so  regulate  has  been  questioned,  al- 
though the  books  contain  causes  involving  con- 
troversies as  to  the  meaning  of  some  of  the 
statutes."  See  also  Manchester  v.  Mdssa- 
chusetts,  139  U.  S.  240,  35  L.  ed.  159,  11  Sup. 
Ct.  Rep.  559;  Both  v.  State,  51  Ohio  St.  209, 
37  N.  E.  259;  Allen  v.  Wyckcff,  48  N.  J.  L. 
90,  2  Atl.  059;  PhiUps  v.  Racey,  60  N.  V.  10, 
19  Am.  Rep.  140;  Moulton  v.  Lihhey,  37  Me. 
494,  59  Am.  Dec.  57 :  State  v.  Whitten.  90 
Me.  65,  37  Atl.  331. 

It  has  been  for  many  years  the  policy  of 
this  state  to  protect  and  preserve  its  fisli 
and  game,  and  to  that  end  the  legislature 
has  annually  appropriated  and  caused  to  be 
expended  large  sums  of  money,  and  has  en- 
acted numerous  statutes.  Under  this  wise 
policy  the  fish  and  game  within  its  borders 
have'become  of  great  importance  and  value 
to  Uie  state.  The  statute  here  in  question 
is  a  further  enactment  in  purguance  of  such 
policy. 

It  is  well  known  that  most  sportsmen  who 
frequent  remote  streams  and  lakes,  and  trav- 
erse the  trackless  forests  which  cover  large 
portions  of  Uie  state,  do  so  under  the  guid- 
ance and  direction  of  guides.  Guides  may 
be  regarded  as  instrumentalities  in  fishing 
and   hunting.     Guides   should    possess   such 
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skill,  experience,  sagacity,  and  probit;jr  that 
not  only  the  safety  of  the  sportsman,  but  the 
welfare  of  the  state^  can  be  properly  intrust- 
ed to  them.  They  should  be  under  such  re- 
strictions that  it  shall  be  for  their  interest 
to  discountenance  violation  of  the  fish  and 
game  laws.  The  le^slature  has  deemed  it 
wise  to  create  such  a  body  of  men,  who  shall 
pursue  such  vocation  under  the  supervision 
of  the  commissioners  of  inland  fisheries  and 
game,  and  shall  assist  the  commissioners  in 
protecting  and  preserving  the  property  of 
the  state.  The  privilege  of  hunting  and  fish- 
ing is  granted  by  the  state  freely  and  with- 
out price;  and  it  is  reasonable  and  proper 
that  all  who  avail  themselves  of  such  privi- 
lege, whether  they  be  fishermen,  hunters,  or 
guides,  should  cooform  and  be  amenable  to 
such  regulations  as  the  state  may  impose. 
We  are  of  opinion  that  the  legislature  has 
the  constitutional  power  to  regulate  the  em- 
ployment of  guides  in  fishing  and  hunting  as 
provided  in  the  statute  here  in  question. 

The  learned  counsel  for  the  respondent  fur- 
ther contends  that,  assuming  the  statute  to 
be  otherwise  constitutional,  the  requirement 
that  each  person  registered  and  certified  un- 
der the  provisions  of  the  act  shall  pay  a  fee 
of  $1  is  repugnant  to  the  Ck)nstitution,  and 
that  the  statute  is  for  that  reason  unconsti- 
tutional and  vx)id.  We  do  not  sustain  that 
contention.  It  is  well  settled  that,  when  the 
state  issues  a  license  to  any  person  to  carry 
on  any  business  or  to  engage  in  any  vocation, 
it  may  exact  a  reasonable  fee  therefor.  Tiede- 
man,  Pol.  Power,  p.  274,  §§  101  et  aeq.,  where 
the  authorities  upon  this  point  are  collated 
and  examined.  The  fee  required  by  this 
statute  is  certainly  reasonable;  being  no 
more  than  is  sufficient  to  defray  the  expense 


of  registering  and  certifying,  and  maintain- 
ing necessary  supervision. 

We  therefore  hold  that  the  statute  under 
which  the  respondent  is  indicted  is  not  re- 
pugnant to  the  Constitution  of  the  state,  but 
IS  constitutional  and  valid. 

The  defendant  excepts  to  the  following  in- 
structions given  to  the  jury  by  the  presiding 
justice,  viz,:  "And  I  think  I  will  say  to 
you,  for  the  purposes  of  this  case,  as  it  will 
undoubtedly  go  for>\'ard  to  the  law  court,  if 
he  acts  as  guide  one  or  more  times,  not  be- 
ing licensed,  he  falls  within  the  provisions 
of  the  statute,  as  being  engaged  in  the  busi- 
netsB  of  guiding.  I  think  the  statute  intend- 
ed to  prohibit  all  guiding,  unless  by  licensed 
guides." 

This  instruction  was  erroneous,  and  the 
exception  thereto  must  be  sustained. 

The  respondent  is  charged  in  the  indict- 
ment with  having  been  unlawfully  engaged 
in  the  business  of  guiding.  Whether  he  was 
so  engaged,  as  a  business,  was  a  question  ex- 
clusively for  the  jury.  A  single  act  of  glid- 
ing, with  proof  of  other  circumstances, might 
satisfy  them  of  the  truth  of  the  charge, 
while,  on  the  contrary,  proof  of  two  or  more 
acts  of  guiding,  with  other  circumstances 
proved,  might  fail  to  so  satisfy  them.  More- 
over, the  statute  (Pub.  Laws  1897,  chap. 
262,  S  S)  provides  that  "this  act  shall  not 
be  construed  to  apply  to  any  person  who  does 
not  directly  or  indirectly  hold  himself  out 
to  the  public  as  a  guide,  or  directly  or  indi- 
rectly solicit  employment  as  such." 

Exceptions  as  to  sufiiciency  of  indictment 
and  as  to  constitutionality  of  statute  over- 
ruled. 

Exceptions  to  instructions  of  presiding 
justice  sustained. 

New  trial  granted. 


CALIFORNIA   SUPREME  COURT. 


Samuel  NEWMAN,  Appt., 

V, 

Ada  M.  FREITAS  et  ah,  Respta. 
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1.  BaiiItT  eannot,  under  tlie  Code, 
■peoillcallsr  enforce,  ^n  f n-vor  of  nn  a«- 
■iynee,  n  contract  to  pay  an  attorney 

in  a  divorce  proceeding  one  third  of  all 
amounts  recovered  by  him,  even  If  the  con- 
tract Is  legal,  where  the  client  received  no 
adequate  consideration  for  her  promise,  and 
during  the  pendency  of  the  divorce  case,  with 
knowledge  of  the  contract,  the  court  ordered 
counsel  fees  to  be  paid  to  the  attorney,  which 
amounted  to  a  reasonable  compensation  for 
the  services  rendered. 
S.  A  contract  by  plnintm  In  n  divorce 
proceedlnir  to  pay  to  Iter  attorney  one 
tlilrd  of  all  amounts  recovered  by  him  is  Il- 


legal and  void  as  against  public  policy,  sad 
cannot  be  specifically  enforced  by  a  coart  of 
equity  in  favor  of  an  assignee  thereof. 

(July  20.  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  ai^ 
County  of  San  Francisco  in  favor  of  defend- 
ants in  an  action  brought  to  recover  tiie 
amount  alleged  to  be  due  under  a  oontraei 
for  contingent  fees  for  services  in  procuring 
a  divorce.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  T.  Hayae  for  appellant. 

Mesara.  RodKers,  Paterson,  A  Slaek 
and  ShoTtrldKe,  Beatty,  A  Brlttain,  for 
respondents: 

Assignment  of  alimony  prior  to  judicial 
award  is  contrary  to  public  policy  and  void. 


NoTB. — ^As  to  ekampertons  contracts  with  at- 
torney, see  Manning  v.  Spragoe  (Mass.)  1  L. 
B.  A.  616,  and  note;  Oilman  v.  Jones  (Ala.) 
4  L.  B.  A.  118,  and  note;  Bumham  v.  Heselton 
(Me.)  0  L.  B.  A.  90,  and  note;  Beese  v.  Kyle 
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(Ohio)  16  L.  B.  A.  723 ;  Croco  v.  Oregon  Short 
Line  B.  Co.  (Utah)  44  L.  B.  A.  285;  Geer  T. 
Frank  (111.)  45  L.  B.  A.  110;  and  Davto  T. 
Webber  (Ark.)  45  L.  B.  A  106. 
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Jordan  v.  Wesierman,  62  Mich.  170,  28  N. 
W.  820;  Romaine  v.  (Jhauncey,  129  N.  Y. 
666,  14  L.  R.  A.  712,  29  N.  E.  820. 

The  contract  is  entire,  and,  part  being 
void,  the  whole  contract  is  void  and  unen- 
forceable. 

tfon-is  V.  Harris,  15  Cal.  226 ;  More  v.  Bon- 
net, 40  Cal.  251,  6  Am.  Rep.  621 ;  Valentine 
V.  Sieu>art,  15  Cal.  387 ;  Beard  v.  Beard,  65 
Cal.  354,  4  Pac.  229;  Moffatt  v.  Bulson,  96 
Cal.  100,  30  Pac.  1022. 

The  contract  for  alimony,  though  valid,  is 
not  specifically  enforceable. 

Civil  Code,  §  139;  E»  parte  Cottrell,  59 
Cal.  417;  Wolff  v.  Wolff,  102  Cal.  433,  36 
Pac.  767,  1037;  Howell  v.  Howell,  104  Cal. 
45,  37  Pac  770,  772;  Smith  v.  Smith,  113 
Oftl.  268,  46  Pac.  332;  Pom.  Spec.  Perf.  of 
Contr.  §S  288,  303-312;  Cooper  v.  Pena,  21 
Cal.  400. 

If  part  of  an  entire  contract  cannot  be 
specifically  enforced,  specific  performance 
will  be  denied  in  toto. 

Goring  v.  Nash,  3  Atk.  186 ;  Oervais  v.  Ed- 
wards,  2  Drew.  &  W.  80 ;  Nickels  v.  Hancock, 
7  De  O.  M.  &  G.  300;  Ogden  v.  Fossick,  4 
•De  G.  F.  &  J.  426 ;  Merchants*  Trading  Co.  v. 
Banner,  L.  R,  12  Eq.  18;  Young  Lock  Nut 
Co.  V.  Broumley  Mfg.  Co.  (N.  J.  Eq.)  34  Atl. 
947. 

The  entire  contract  for  a  contingent  fee  is 
opposed  to  public  policy,  and  is  void. 

2  Bishop,  Marr.  Div.  i  Sep.  §  696 ;  Green- 
hood,  Pub.  Pol.  p.  490;  Beard  v.  Beard,  66 
Cal.  354,  4  Pac.  229;  Senter  v.  Senter,  70 
Cal.  619,  11  Pac.  782;  Loveren  v.  Loveren, 
108  Cal.  509,  39  Pac  801;  Muekenhurg  v. 
Holler,  29  Ind.  139,  92  Am.  Dec.  345;  Ham- 
ilton V.  Hamilton,  89  111.  349 ;  Speek  v.  Daus- 
man,  7  Mo.  App.  165;  Schmieding  v.  Doell- 
ner,  10  Mo.  App.  373 ;  Jordan  v.  Westerm^n, 
62  Mich.  170,  28  N.  W.  826. 

The  contract  cannot  be  specifically  en- 
forced, because  ^Irs.  Freitas  received  no  ade- 
quate consideration. 

Civil  Code,  §  3391 ;  Morrill  v.  Everson,  77 
Cal.  114,  19  Pac  190. 

The  contract  cannot  be  specifically  en- 
forced, because  it  is  unfair,  unjust,  uncon- 
scionable, and  iniquitous. 

Cooper  V.  Pena,  21  Cal.  403 ;  Agard  v.  Val- 
encia, 39  Cal.  292 ;  Bruck  v.  Tucker,  42  Cal. 
340;  Sturgis  v.  Galindo,  59  Cal.  28,  43  Am. 
Rep.  239 ;  Kelly  v.  Central  P.  R.  Co.  74  Cal. 
657,  10  Pac  386;  Mathews  v.  DaA)is,  102  Cal. 
202,  36  Pac.  358 ;  Pope  Mfg.  Co.  v.  Qormully, 
144  U.  S.  224,  36  L.  ed.  414,  12  Sup.  Ct  Rep. 
632. 

Van  Dyke,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  as  plaintiff,  sues  as  as- 
si^ec  of  a  contract  for  contingent  fees  in  a 
divorce  suit. 

The  contract  in  question  is  as  follows: 

I  hereby  retain  and  employ  J.  H.  Long, 
Esq.,  as  my  attorney,  to  act  for  me  in 
all  matters  arising  or  g^rowing  out  of  any 
divorce  proceedings  or  separation  with  my 
husband,  M.  T.  Freitas,  or  in  regard  to  the 
settlement  of  my  community  property  rights, 
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or  to  act  for  me  in  regard  to  any  settle- 
ment, compromise,  or  other  disposition  of 
any  agreement  or  settlement  which  may  take 
place  between  myself  and  my  said  husband. 
I  am  about  to  commence  proceedings  for  ab- 
solute divorce  or  separation,  and,  whereas,  I 
desire  to  secure  my  proper  proportion  of  the 
community  property,  I  hereby  empower  and 
authorize  the  said  J.  H.  Long  to  do  whatever 
he  may  see  fit  in  the  premises  in  connection 
with  said  divorce  or  separation,  and  obtain- 
ing of  my  portion  of  the  conununity  proper- 
ty; and  I  hereby  agree  to  pay  to  the  said 
J.  H.  Long  one  third  (%)  of  all  amounts  re- 
covered or  received  by  me  by  reason  of  said 
or  any  action  commenced  in  my  behalf,  or  by 
reason  of  any  settlement,  compromise,  com- 
pact, or  agreement,  or,  in  fine,  by  any  reason 
whatsoever :  provided,  first,  however,  that  no 
compromise  or  agreement  can  take  place  or 
be  had  in  the  premises  without  first  obtain- 
ing the  written  consent  of  said  parties  here- 
to ;  and  I  further  agree  in  no  event  to  sub- 
stitute any  attorney  in  the  place  of  said 
Long  in  said  matters.  In  witness  whereof, 
the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  24th  day  of  Octo- 
ber, 1893.  Ada  M.  Freitas. 

J.  H.  Long. 

The  court  below  found  that  the  said  Jamen 
H.  Long,  one  of  the  parties  to  the  contract, 
at  the  time  of  making  the  same,  was  an  at- 
torney at  law  admitted  to  practise  only  in 
the  superior  court  in  and  for  the  city  and 
county  of  San  I'rancisoo,  and  never  had  been 
admitted  to  practise  in  the  supreme. court  of 
the  state ;  that  under  said  contract  said  Long 
commenced  an  action  in  the  superior  court 
in  and  for  said  city  and  county  of  San  Fran- 
cisco, in  the  name  of  said  Ada  M.  Freitas, 
against  her  husband,  Manuel  T.  Freitafe,  for 
a  divorce  and  a  division  of  the  common  prop- 
erty; that  he  conducted  the  proceedings  in 
said  action  during  the  period  of  about  fifteen 
months,  mostly  in  taking  testimony  before 
the  commissioner  to  whom  the  cause  had 
been  referred  for  that  purpose,  and  the  tak- 
ing of  such  testimony  consisted  of  twenty- 
four  hearings  before  said  commissioner.  The 
testimony  so  taken  consisted  of  1,279  type- 
written pages  of  ordinary  size,  and  at  the  end 
of  said  period,  about  April,  1895,  the  plain- 
tiff in  said  action,  Ada  M.  Freitas,  became 
dissatisfied  with  her  attorney,  and,  with  the 
consent  of  said  attorney,  employed  Messrs. 
Del  mas  k  Shortridge,  who  were  thenceforth 
associated  with  said  Long  in  said  cause ;  that 
thereafter  Uie  said  Long,  in  conjunction 
with  said  Shortridge,  of  said  firm,  drafted  an 
amended  complaint  in  said  cause,  and  there- 
after participated  in  two  hearings  before 
said  commissioner  in  the  taking  of  testi- 
mony, but  that  he  did  not  participate  in  any 
further  hearing  before  said  commissioner; 
that  during  the  month  of  June,  1896,  the 
cause  was  argued  in  the  superior  court  by 
said  Shortridge  on  the  testimony  taken  be- 
fore said  commissioner,  and  said  Long  did 
not  participate  in  said  argument,  and  did  not 
know  that  said  cause  was  set  down  for  argu- 
ment,  or  that  any  argument  was  made  there- 
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in.  until  everything  was  concluded  and  the 
compromiee  made,  but  that  he  never  refused 
to  render  any  services  requested  of  him  in 
the  cause;  that  some  eighteen  months  after 
Delmas  &  Shortridge  were  associated  in  the 
case,  and  when  the  decree  of  divorce  had  been 
granted,  a  compromise  as  to  the  property 
rights  was  arranged  between  the  plaintiff 
and  defendant  in  said  action ;  that  by  the 
terms  of  said  compromise  the  defendant  in 
said  action  conveyed  and  transferred  to  the 
plaintiff  therein  two  pieces  of  real  estate  sit- 
uated in  the  city  and  county  of  San  Fran- 
cisco, alleged  to  be  of  the  value  of  $10,000; 
household  furniture,  including  a  piano,  of 
the  value  of  $1,500  and  upwards,  and  the 
sum  of  $1,G00  in  cash;  that  she  was  decreed 
$50  per  month  as  permanent  alimony;  and 
that  during  the  pendency  of  the  divorce  case, 
by  order  of  the  court,  said  Long  received  as 
counsel  fees  the  sum  of  $1,100  from  the  de- 
fendant in  said  action.  But  it  is  found  that 
this  order  was  made  with  knowledge  of  the 
existence  of  the  written  contract  in  question 
for  a  contingent  fee.  It  is  also  found  that 
said  Long,  although  not  admitted  to  the  su- 
preme court,  was  at  all  times  a  reputable  at- 
torney, and  competent  to  prosecute  or  man- 
age any  action  before  the  superior  court,  and 
that  he  did  not  negligently  or  otherwise 
abandon  the  case  of  the  defendant  Ada  M. 
Freitas,  in  the  said  superior  court ;  that  said 
Long,  on  or  about  the  20th  of  July,  1894,  ex- 
ecuted and  delivered  to  the  plaintiff  an  as- 
signment and  transfer  of  said  contract  be- 
tween him  and  said  Ada  ^f.  Freitas.  Upon 
these  facts  the  court  found,  as  a  conclusion 
of  law,  t'hat  the  plaintiff  was  not  entitled  to 
recover  in  said  action,  and  ordered  judgment 
accordingly  in  favor  of  the  defendants.  An 
appeal  is  taken  from  the  judgment  so  en- 
tered; and  comes  up  on  the  judgment  roll. 
The  contention  on  behalf  of  the  appellant  is 
that,  upon  the  facts  found  by  the  court,  the 
judgment  should  have  gone  for  the  plaintiff. 
The  judgment,  however,  ia  Rustainable  upon 
several  grounds,  and  for  various  reasons : 

1.  This  is  not  an  action  at  law  to  recover 
upon  tho  contract,  or  for  damages  for  a 
breach  of  the  same,  but  is  a  case  in  equity 
for  a  specific  performance  of  the  contract 
in  question.  Specific  performance  cannot 
be  enforced  a^^ainst  a  party  to  a  contract  in 
any  of  the  following  cases:  (1)  If  he  has 
not  received  an*  adequate  consideration  for 
the  contract.  (2)  If  it  is  not  as  to  him  just 
and  reasonable."  Civil  Code,  §  3391.  In 
Morrill  v.  Everson,  77  Cal.  114,  19  Pac.  190, 
it  is  held  that,  while  there  was  a  considera- 
tion sufiTicient  to  support  the  contract  at  law, 
yet  there  was  no  adequate  consideration,  and 
that  consequently  a  court  of  equity  would 
not  specifically  enforce  it;  that,  although  be- 
fore the  Code  the  preponderance  of  authority 
was  that  the  mere  inadequacy  of  considera- 
tion, not  amounting  to  evidence  of  fraud,  was 
not  ground  for  refusing  specific  performance, 
yet  that,  under  the  provisions  of  the  Code, 
inadequacy  of  consideration  is  made  a  dis- 
tinct ground  for  refusing  specific  perfonn- 
ance.  Mrs.  Freitas  did  not  receive  an  ade- 
quate consideration  for  her  promise,  and 
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liong  was  fully  compensate  <.!  for  the  services 
he  performed.  It  appeared  there  were  twen- 
ty-four hearings  which  he  attended  before 
the  commissioner  in  taking  testimony,  and 
that  all  the  testimony  taken  was  1,279  type- 
written pages,  or  about  50  pages  at  a  session, 
whidi  would  not  be  a  very  hard  day's  work, 
to  eay  the  least.  Burt,  at  the  rate  the  serv- 
ices were  performed,  the  compensation  re- 
ceived amounted  to  nearly  $50  per  day.  It 
is  found  that  the  court,  in  making  the  allow- 
ance to  Mrs.  Freitas  as  compensation  for 
Long  as  her  attorney,  knew  of  the  existence 
of  the  contract.  The  inference,  therefore,  is 
that  the  court  held  the  contract  to  be  illegal 
and  void ;  otherwise,  the  allowance  was  maide 
squarely  in  the  teeth  of  several  decisions  by 
tliis  court.  Sharon  v.  Sharon,  75  Cal.  1,  42, 
IG  Pac.  345;  Reynolds  ▼.  Reynolds,  67  Cal. 
176,  7  Pac.  480;  White  v.  White,  86  Cal.  212, 
24  Pac.  1030.  In  the  Sharon  Case  there  was 
a  contract  for  a  contingent  fee,  as  in  this 
case ;  and  the  court,  without  deciding  wheth- 
er such  an  agreement  was  valid  and  enforce- 
able, says:  "Conceding  that  the  agreement 
cannot  be  enforced,  in  case,  as  the  final  re- 
sult of  the  litigation,  the  plaintiff  shall  real-  * 
ize  a  share  or  portion  of  the  community 
property,  the  agreement  was  a  fact  which 
should  have  influenced  the  action  of  the 
court  below.  If  it  had  appeared  at  the  hear- 
ing of  the  motion  that  Mr.  Tyler,  actuated 
solely  by  a  desire  to  vindicate  justice  and  the 
good  name  of  the  plaintiff,  had  promised  to 
prosecute  the  action  without  compensation, 
that  he  was  fully  competent  and  had  prose- 
cuted it,  the  circumstances  would  show  that 
she  had  no  necessity  for  money  to  pay  coun- 
sel. The  question  is  not  whether,  as  be- 
tween the  parties,  counsel  ought  to  be  paid, 
but  whether  the  wife  has  need  of  money  to 
prosecute  her  action.  ...  If  counsel 
had  abandoned  her  cause,  it  might  perhaps 
have  been  necessary  for  the  court  to  provide 
the  plaintiff  means  for  securing  legal  assist- 
ance." It  is  fair  to  presume,  therefore,  that, 
as  the  court  below  understood  the  matter, 
the  allowance  made  to  Long  as  the  attorney 
of  Mrs.  Freitas  was  made  as  if  no  contract 
had  existed.  At  any  rate,  it  was  a  reasona- 
ble compensation  for  the  services  he  had  per- 
formed. In  Cooper  v.  Pena,  21  Cal.  403,  it 
'is  said:  "Before  the  court  will  act,  it  must 
be  satisfied  that  the  contract  is  reasonable 
and  equal  in  its  operation.  The  rule,  as 
stated  by  Chancellor  Kent,  is  that  unless  the 
court  be  satisfied  that  the  contract  is  fair 
and  just  and  equal  in  all  its  parts,  and 
founded  on  an  adequate  consideration,  it  will 
not  by  the  interposition  of  its  extraordinary 
power  order  it  to  be  executed."  In  Agard  v. 
Valencia,  39  Cal.  202,  it  is  said:  "Another 
well-established  rule  in  courts  of  equity  is 
that  in  a  suit  for  the  specific  performance 
it  must  be  affirmatively  shown  that  the  con- 
tract is  fair  and  just,  and  that  it  would  not 
be  inequitable  to  enforce  it.  The  court  will 
not  lend  its  aid  to  enforce  a  contract  which 
is  in  any  respect  unfair  or  savors  of  oppres- 
sion, but  in  such  cases  will  leave  the  party 
to  his  remedy  at  law."  See  also  Bruck  v. 
Tucker,  42  Cal.  346;  Sturgis  v.  Qalindo,  50 


1900. 


Newman  v.  Freitas. 


551 


Cal.  28,  43  Am.  Rep.  239;  Kelly  v.  Central 
P.  H.  Co.  74  Cal.  567,  16  Pac.  386;  Matheirs 
T.  Davis,  102  Cal.  204,  36  Pac.  368.  The 
plaintiff  in  this  action  seeks  to  recover,  not 
only  one  third  of  the  real  and  personal  prop- 
erty and  money  payment,  but  also  one  third 
of  the  allowance  for  permanent  support  or- 
dered to  be  paid  by  the  husband  to  the  wife  in 
the  divorce  suit,  and  asks  that  this  court  de- 
cree accordingly,  and  that  said  Manuel  T.  Frei- 
tas be  ordered  to  pay  over  to  the  plaintiff  the 
one  third  of  tlie  $60  per  month,  as  the  same 
becomes  due.  Aside  from  the  {Objection  that 
4k  specific  performance  should  not  be  decreed 
in  this  case  as  to  the  permanent  alimony,  or, 
rather,  support,  and  tne  personal  property  in 
question,  Long  having  received  a  fair  com- 
pensation for  all  the  services  he  rendered  to 
the  plaintiff  in  the  divorce  suit,  his  assignee 
of  the  contract  standing  in  no  better  position 
than  he  would,  it  would  not  only  be  inequita- 
ble, but  unreasonable  and  unjust,  to  decree  a 
tpecifjc  performance  in  his  favor. 

2.  But  there  is  an  objection  to  the  en- 
forcement of  the  contract  more  radical  than 
the  one  just  considered.  The  contract  is  in 
its  nature  against  the  policy  of  the  law  and 
•contrary  to  good  morals.  The  law  does  not 
favor  divorce,  and  permits  it  only  for  ap- 
proved causes,  and  on  sentence  from  duly-es- 
tablished public  authority.  Therefore  any 
agreement  for  divorce,  or  any  collateral  bar- 
gaining promotive  of  it,  is  considered  un- 
lawful and  void.  2  Bishop,  Mar.  Div.  &  Sep. 
I  696;  Greenhood,  Pub.  Pol.  p.  490.  Under 
our  Code  either  husband  or  wife  may  enter 
into  any  agreement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried. 
Civil  Code,  §  158.  Notwithstanding  this 
freedom  to  enter  into  any  contract  between 
themselves  or  with  other  persons,  it  has  been 
held  in  this  state  repeatedly  that  an  agree- 
ment between  husband  and  wife,  founded 
upon  consideration,  to  withdraw  or  abandon 
a  defense  to  a  suit  for  divorce,  or  do  any- 
thing to  facilitate  procuring  the  same,  is  il- 
legal and  void.  Beard  v.  Beards  66  Cal.  354, 
4  Pac.  229;  Senter  v.  Senter,  70  Cal.  619,  11 
Pac.  782;  Loveren  v.  Loveren,  106  Cal.  509, 
39  Pac.  801.  In  the  latter  case  the  follow- 
ing from  Phillips  v.  Thorp,  10  Or.  494.  is 
quoted  with  approval:  "The  authorities 
are  uniform  in  holding  that  any  contract  be- 
tween the  parties  having  for  its  object  the 
dissolution  of  the  marriage  contract,  or  fa- 
cilitating that  result,  such  as  an  agreement 
by  the  defendant  in  a  pending  action  for  di- 
vorce to  withdraw  his  or  her  opposition,  and 
to  make  no  defense,  is  void,  as  contra  bonos 
mores."  The  courts  of  other  states  have  ex- 
pressed themselves  similarly  in  reference  to 
such  contracts.  In  Bamilton  v.  Hamilton-, 
89  III.  349,  it  is  said :  "The  majority  of  the 
court,  however,  are  of  opinion  that  the  con- 
tract set  out  in  the  declaration  is  in  its  es- 
sence and  character  against  public  policy, 
and  that  it  must  be  held  invalid  upon  that 
ground.  While  divorces  are  authorized  by 
Taw,  they  ought  not  to  be  encouraged.  In 
this  contract  there  is  no  express  agreement 
that  the  husband  would  not  resist  tiie  appli- 
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•  cation  for  a  divorce,  or  that  he  would  con- 
sent to  a  divorce;  still  it  is  thought  that  to 
permit  such  a. contract  as  this  to  be  enforced 
in  the  courts  would  open  a  door  iox  the  at- 
tainment of  divorces  by  collusion,  and  upon 
thi&  ground  the  decision  of  the  court  in  sus- 
taining the  demurrer  to  the  declaration  ought 
to  be  sustained."  In  MMokeriburg  v.  Holler^ 
29  Ind.  139,  92  Am.  Dec.  346,  the  court  says: 
'*The  special  contract  for  the  payment  of 
$200  was  contrary  to  the  policy  of  the  law. 
It  was  so  framed  as  to  have  effect  only  on 
condition  that  a  divorce  should  be  granted. 
Its  direct  tendency  was  to  interest  &e  pres- 
ent plaintiff  in  procuring  a  divorce,  or  in 
foregoing  resistance  to  an  effort  by  his  wife 
directed  to  that  end.  The  marriage  relation 
is  not  thus  to  be  tampered  with,  and  the 
courts,  by  contract  of  the  parties,  converted 
into  mere  registers  of  their  agi^eement  for 
separation  from  the  bonds  of  matrimony. 
The  law  favors  marriage,  and  cannot,  there- 
fore, sanction  contracts  intended  to  promote 
its  dissolution,  by  lending  itself  to  their  en- 
forcement. We  know  of  no  case  in  the  books 
in  which  such  an  appeal  to  any  court  to  com- 
pel the  fulfilment  of  such  a  contract,  or  to 
award  damages  for  its  breach,  has  been  suc- 
cessfully made."  In  Schmieding  v.  DodU 
itCT-,  10  Mo.  App.  373,  it  is  said  "that  any 
agreement  entered  into  between  husband  and 
wife  pending  a  suit  for  divorce,  or  in  con- 
templation of  such  a  suit,  whose  force  and 
effect  are  in  any  way  made  to  depend  upon 
the  result  of  the  suit,  will  be  held  void,  be- 
cause of  the  motive  or  inducement  which  it 
offers  for  either  a  passive  consent  or  active 
aid  in  promoting  the  consummation  of  the 
divorce.  There  may  be  no  direct  evidence  of 
collusion  for  that  specific  purpose.  It  is 
suflicient  to  vitiate  the  agreemeirt  if  it  be  so 
framed  that,  in  order  to  an  enjoyment  of  its 
benefits  by  one  party  or  the  other,  a  decree 
must  supervene.  Tlie  law  'will  sustain  no 
act  whose  tendency,  whether  such  be  its  pur- 
pose or  not,  is  towards  promoting  dissolu- 
tion of  marriage." 

The  principle  recognized  in  these  and 
other  like  authorities  applies  with  equal 
force  to  a  contract  between  the  wife  and  an 
attorney,  where,  as  in  the  case  of  this  con- 
tract, the  enjoyment  of  its  benefits  by  one 
party,  to  wit,  the  attorney,  depends  upon 
procuring  the  divorce.  Several  cases  have 
been  before  this  court  in  which  there  were 
contracts  similar  to  the  one  under  consid- 
eration,— for  instance,  Reynolds  v.  Reynolds, 
67  Cal.  176,  7  Pac.  480;  Sharon  v.  Sharon, 
75  Cal.  1,  42,  16  Pac.  345,  and  White  v. 
White,  86  Cal.  212,  24  Pac.  1030.  In  none, 
however,  was  it  necessary  to  determine  the 
question  whether  or  not  such  a  contract  be- 
tween a  married  woman  and  an  attorney,  in 
contemplation  of  divorce  proceedings]^  by 
which  the  attorney  was  to  receive  a  share  of 
what  was  recovered,  was  lawful.  In  at  least 
one  of  these  cases,  however,  it  was  inti- 
mated that  such  contract  was  considered  in- 
valid. But  in  some  of  the  other  statles  the 
question  has  been  directly  decided  adversely 
to  such  contract.  Jordan  v.  Westerman.  .62 
Mioh.  170,  28  N.  W.  826,  was  such  a  case. 
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There  tlie  plaintiff,  on  the  day  &he  com- 
menced the  proceeding  against  her  husband 
for  divorce,  entered  into  a  written  oontra^it 
with  defendants,  who  were  attorneys,  by 
which  she  retained  them  to  prosecute  the  suit, 
and  to  pay  the  defendants,  as  compensation 
for  their  services  and  costs  whic(h  they  were 
to  advance,  whatever  sum  the  husband 
should  be  compell^  to  pay  by  the  court  or 
otherwise.  The  husband,  by  himself  and 
counsel,  endeavored  to  effect  a  settlement 
and  reconciliation;  but  the  defendants,  as 
plaintiff's  counsel,  resisted  such  efforts  until 
the  husband  paid  over  to  them,  as  oosts,  ali- 
mony, and  expenses,  the  sum  of  $4,500.  The 
divorce  wa«  obtained,  and  the  defendants 
paid  to  the  plaintiff  half  of  the  sum  received, 
and  retained  the  balance  under  the  terms  of 
their  contract.  The  plaintiff  brought  the 
suit  in  question  to  recover  the  balance  of  the 
money  paid  over  by  the  husband  to  defend- 
ants. The  supreme  court  of  Michigan,  in 
passing  upon  ^e  contract  in  question,  says : 
''Such  contracts  are  against  public  policy 
for  another  reason:  Public  policy  is  in- 
terested in  maintaining  the  family  relation. 
The  interests  of  society  require  that  those 
relations  shall  not  be  lightly  severed,  and 
that  families  shall  not  be  broken  'up  for  in- 
adequate causes  or  from  unworthy  motives; 
and,  where  differeni^s  have  arisen  which 
threaten  disruption,  public  welfare  and  the 
good  of  society  demand  a  reconciliation,  if 
practicable  or  possible.  Contracts  like  the 
one  in  question  tend  directly  to  prevent  such 
reconciliation,  and,  if  legal  and  valid,  tend 
directly  to  bring  around  alienation  of  hus- 
band and  wife,  by  <^ering  a  strong  induce- 
ment, amounting  to  a  premium,  to  induce 
and  advise  the  dissolution  of  the  marriage 
ties  as  a  method  of  obtaining  relief  from 
real  or  fancied  grievances,  which  otherwise 
would  pass  unnoticed."  Contracts  for  con- 
tingent fees  paid  attorneys  were  not  toler- 
ated at  all  at  common  law,  but  in  this  and 
perhaps  most  of  the  states  such  contracts 
are  allowed,  if  not  favored.  This  is  on  the 
ground  that  otherwise  a  party  without  the  i 


means  to  employ  an  attorney  and  pay  his  fee 
certain,  and  having  a  meritorious  cause  of 
action  or  defense,  would  find  himself  power- 
less to  protect  his  rights.  In  divorce  cases, 
however,  the  law  has  taken  care  that  the 
wife  shall  not  be  witliout  assistance,  in 
proper  cases,  either  to  prosecute  or  defend 
such  actions.  The  court,  in  its  discretion, 
may  require  the  husband  to  pay  as  alimony 
any  money  necessary  to  enaJ[)le  the  wife,  not 
only  to  support  hersdf,  but  also  to  prose- 
cute or  defend  the  action,  and  is  given  am- 
ple power  to  enforce  such  order.  The  rea- 
son or  necessity,  therefore,  does  not  exist  in 
such  cases,  as  in  the  others,  for  allowing  con- 
tingent attorney's  fees,  and,  where  the  rear 
son  ceases,  the  rule  or  law  also  ceases.  By 
the  contract  in  question  the  attorney  waa  to 
have  a  portion  of,  or  an  interest  in,  the  com- 
munity property  to  be  recovered,  and  a  divi- 
sion of  the  community  property  could  take 
place  only  upon  a  dissolution  of  the  mar- 
riage. Civil  Code,  §  146.  This  prospective 
share  in  the  community  property,  being  the 
greater  interest,  was  the  controlling  consid- 
eration on  the  part  of  Long.  Hence  he  was 
directly  and  greatly  interested,  not  only  in 
preventing  any  reconciliation,  but  in  bring- 
ing about  a  divorce.  .As  he  assigned  this 
contract  before  the  same  had  been  performed 
on  his  part,  the  plaintiff  also  became  in- 
terested with  him.  By  a  process  of  assign- 
ments this  interest  might  be  extended,  as 
the  exigencies  of  the  case  might  require,  so 
as  to  include  many  persons  of  means  and  in- 
fluence who  would  lend  their  assistance  in 
the  accomplishment  of  the  same  purpose, — 
in  other  words.,  create  a  brokerage  and  form 
a  syndicate  in  the  business  of  contingent  di- 
vorce contracts.  We  think  the  policy  of  the 
law  is  against  all  contracts  of  the  kind,  that 
they  should  be  held  illegal  and  void,  and  that 
the  courts  should  refuse  to  aid  their  enforce- 
ment. 
Judgment  affirmed. 


J. 


We   concur:     Hanisoa,  J.;    Garovtte^ 
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Nena  M.  R.  OVERHISER,  Admx.,  etc.,  of 
George  P.  JDverhiser,  Deceased,  Plff.  in 
Err., 

MUTUAL  LIFE  INSURANCE  COMPANY 
of  New  York  et  <U. 

(69  Ohio  St.  77.) 

•When  A  married  itroman  Is  named  as  a 
benellclary  in  a  policy  of  insoraDce  on  the 

*Headnote  by  the  Cotjbt. 


life  of  her  husband,  she  Is  entitled  to  the 
proceeds  of  the  policy,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death. 

• 

(May  22,  1900.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming 
a  judgment  of  the  (Ik>urt  of  Common  Pleaa  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.    Affirmed. 


Note. — Divaroe  oa  affecting  vHfe*B  right  to  in- 
euramtoe  upon  her  huehand's  Ufe, 

Ordinary  policies  of  life  inauranee. 

As  a  general  role  the  wife's  Interest  In  an 
ordinary  policy  of  Insurance  payable  to  her  la 
not  affected  by  divorce,  a  distinction  being  made 
50  L.  R.  A. 


between  such  policies  and  benefit  certificates. 
Thus.  In  Grego  v.  Grego  (MIsa)  28  So.  817,  la 
which  the  interest  of  the  wife  In  an  ordinary 
policy  of  insurance  payable  to  her  Is  held  to  be 
a  vested  interest  which  cannot  be  canceled  by 
the  court  on  decreeing  a  divorce  at  the  suit  of 
her  husband,  the  court  says:  "Divorce  has  no 
effect  opon  that  property  which  la  the  wife's 
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Statement  by  the  Courts 

The  plaintiff  in  error,  as  administratrix  of 
George  P.  Overhiser,  deceased,  brought  suit 
in  the  court  of  common  pleas  against  Nena 
Overhiser  and  the  Mutual  Life  Insurance 
Company  of  New  York  for  the  recovery  of 
$2,000  on  a  policy  of  insurance  on  the  life  of 
her  intestate.  The  company,  admitting- its 
liability,  made  affidavit  that,  without  collu- 
sion with  it,  the  money  due  on  the  policy 
was  claimed  by  Nena  Overhiser,  and  asked 
that  it  be  discharged.  The  cause  was  sub- 
mitted to  the  court,  on  the  motion  of  Nena 
Overhiser,  for  judgment  on   the  pleadings. 


The  material  facts  alleged  in  the  pleadings 
are  that  on  the  15th  of  January,  1895,  in 
consideration  of  a  premium  of  $97.84  to  be 
paid  annually  during  life,  the  company  ex- 
ecuted a  policy  for  $2,000  on  the  life  of 
George  P.  Overhiser,  payable  "unto  Nena 
Overhiser,  wife  of  George  P.  Overhiser,  of 
Montrose,  in  the  county  of  Montrose,  state 
of  Colorado,  if  living;  if  not  living,  to  his 
executors,  administrators,  or  assigns."  At 
the  time  of  the  execution  of  the  policy  George 
P.  Overhiser  and  Nena  Overhiser  were  hus- 
band and  wife.  On  the  7th  of  June,  1805,  in 
a  suit  voluntarily  instituted  by  her,  she  was 


solely.  .  .  .  This  is  not  a  policy  In  a  bene- 
fit association,  whose  constitution  and  laws  ex- 
pressly authorize  the  member  to  change  the 
beneficiary  at  will.  .  .  .  This  Is  an  ordi- 
nary life  policy,  under  the  express  terms  of 
which  the  whole  beneficial  interest  was  vested 
solely  in  the  appellant  [wife].  Neither  the  ap- 
pellee nor  tho  courts  can  take  that  which  was 
hers  solely  from  her.  That  would  be  depriv- 
ing her  of  her  property  without  due  process  of 
law." 

So,  also,  in  the  case  of  Order  of  Railway  Con- 
doctors  T.  Koster,  55  Mo.  App.  186,  involving 
the  proceeds  of  a  benefit  certificate,  the  court 
adopted  a  portion  of  the  language  of  the  trial 
court  distinguishing  between  benefit  certificates 
and  ordinary  Insurance,  saying  that  the  rule 
of  the  law  of  Insurance  that  if  one  have  an  In- 
surable interest  at  the  date  of  the  policy  the 
policy  la  not  vitiated  by  the  termination  of 
that  interest,  does  not  apply  in  a  case  like  this. 

Likewise,  a  policy  of  life  Insurance  originally 
valid  because  of  the  insurable  Interest  of  the 
wife  In  the  life  of  her  husband,  is  not  avoided 
by  the  cessation  of  such  interest  by  their  sub- 
sequent divorce.  Connecticut  Mut.  L.  Ins.  Co. 
V.  Schaefer,  94  U.  S.  457,  24  L.  ed.  251. 

So,  in  McEee  v.  Phoenix  Ins.  Co.  28  Mo.  383, 
75  Am.  Dec.  129,  which  was  an  action  to  re- 
cover premiums  paid  by  a  wife  for  Insurance 
on  ber  husband's  life  taken  out  by  her  before 
divorce,  and  for  damages  for  breach  of  the  con- 
tract, on  refusal  of  the  company  to  receive  fur- 
ther premiums,  the  court  expressed  the  opinion 
that  as  it  was  his  duty  to  support  their  child, 
although  In  her  custody,  she  could  Insure  his  life, 
and  said  that  a  provision  might  be  decreed  her 
for  support  to  be  paid  by  the  husband,  which 
would  make  her  a  creditor  with  an  undeniably 
Insurable  Interest. 

And  the  provision  of  a  charter  of  an  insur- 
ance company  that  policies  of  insurance  Issued 
by  it  expressed  to  be  for  the  benefit  of  a  married 
woman,  whether  effected  by  herself  or  her  hus- 
band, shall  inure  to  her  separate  use  and  benefit 
Independently  of  her  husband  and  his  represen- 
tatives and  creditors,  enables  the  husband  to 
make  a  lawful  gift  for  her  sole  and  separate  use 
and  benefit,  over  which  he  has  no  control  on  her 
subsequent  divorce ;  and  the  proceeds  of  a  pald- 
np  policy  Issued  on  surrender  by  her  of  the  orig- 
inal policy  and  payment  of  the  Interest  call 
and  payment  of  all  subsequent  calls  but  one 
which  her  former  husband  paid,  belong  to  the 
representative  of  her  estate,  and  not  to  the  rep- 
resentative of  her  husband.  Phoenix  Mut.  L. 
Ins.  Co.  T.  Dunham,  46  Conn.  79,  83  Am.  Rep. 
14. 

In  Manhattan  L.  Ins.  Co.  t.  Smith.  44  Ohio 
fit.  156,  58  Am.  Rep.  806,  6  N.  B.  417,  a  recov- 
ery was  had  by  a  wife,  who  had  separated  from 
ber  husband  and  brought  an  action  for  alimony 
under  the  statutes,  on  a  policy  of  Insurance 
Taken  out  for  her  benefit  prior  thereto  on  her 
50  L.  R.  A. 


application  and  paid  for  by  her  through  her 
husband.  The  question  as  to  the  effect  of  her 
insurable  Interest  or  rights,  however,  was  not 
raised  In  the  case,  but  the  contention  turned  on 
the  question  of  the  efQcacy  of  an  attempted  sur- 
render by  the  husband  and  failure  of  the  com- 
pany, which  had  notice  of  the  condition  of  af- 
fairs, to  give  ber  notice  of  intended  forfeit- 
ure for  nonpayment  ot  premiums. 

But  in  Goldsmith  v.  Union  Mut.  L.  Ins.  Co. 
18  Abb.  N.  C.  325,  which  was  an  action  to  re- 
form on  the  ground  of  mutual  mistake,  a  policy 
of  insurance  "for  the  sole  and  separate  use  and 
benefit  of  his  [applicant's]  wife,'*  naming  her, 
by  the  addition  of  a  clause  making  the  Insurance 
revert  in  case  of  her  divorce  for  her  adultery, 
the  court  says  that  it  would  be  suflScIent  if  it 
read  for  her  sole  and  separate  use  so  long  as 
she  remain  his  wife,  "which  Is  really  but 
another  way  of  expressing  the  words  that  were 
put  in  the  policy  itself,'  thus  inferentially  In- 
timating that  the  effect  of  the  divorce  woul-d  be 
to  take  her  out  of  the  terms  of  the  policy — 
that  on  divorce  she  would  no  longer  be  his 
wife  within  Its  meaning. 

Benefit  cerUflcates. 

The  general  rule  as  to  benefit  certificates  is 
that  the  relation  of  wife  must  exist  at  the  time 
of  the  husband's  death  to  entitle  her  to  claim 
any  interest  thereunder. 

A  wife  who  obtains  a  divorce  from  her  hus- 
band, and  marries  another,  is  not  entitled  to  the 
proceeds  of  a  benefit  certificate  in  a  benefit  as- 
sociation of  which  her  former  husband  was  a 
member,  the  laws  of  which  designate  the  fam- 
ilies, widow,  children,  and  mother,  as  those  for 
whose  benefit  the  organization  is  intended,  and 
provide  that  no  benefit  shall  be  payable  to  any- 
one not  having  an  Insurable  Interest  in  the 
life  of  the  member,  as  her  status  as  wife,  be- 
ing the  main  inducement  to  the  insurance,  and 
not.  a  mere  description  of  the  person,  must  ex- 
ist at  his  death  to  entitle  her  ttf^reto.  Order 
of  Railway  Conductors  v.  Koster,  55  Mo.  App. 
186,  distinguishing,  on  the  ground  that  he  was 
under  no  obligation  to  support  her  and  there 
were  no  children  of  the  marriage  living,  the  case 
of  McKee  v.  Phoenix  Ins.  Co.  28  Mo.  383,  75 
Am.  Dec.  129. 

So,  a  divorced  wife,  although  for  the  hus- 
band's fault,  designated  as  a  beneficiary  In  a 
benefit  certificate,  does  not  at  his  death  sustain 
the  relation  of  him  of  a  member  of  his  family 
or  heir,  which  is  essential  to  entitle  her  to  bene- 
fits payable  by  a  mutual  relief  association  or- 
ganized to  give  aid  to  the  families  and  heirs  of 
deceased  members,  and  the  by-laws  of  which 
provide  for  the  payment  of  the  balance,  after 
payment  of  funeral  expenses,  to  the  persons 
designated  by  the  member  in  his  application, 
provided  such  person  or  persons  are  heirs  or 
members  of  his  family.  Tyler  v.  Odd  Fellows 
Mut.  Relief  Asso.  145  Ma.ss.  134,  13  N.  R  360. 


1 


554 


Ohio  Supreme  Court. 


3Ut. 


aHsoIutely  divorced  from  said  Greorge  P. 
Overhir^tr.  He  died  June  14,  1896,  and  let- 
ters testamentary  were  issued  to  the  plain- 
tiff. The  last  premium  on  said  policy  was 
paid  by  the  beneficiary.  The  court,  upon 
these  facts  alleged  in  the  pleadings,  ad- 
judged the  proceeds  of  the  policy  to  Nena 
Overhiser.  This  judgment  was  affirmed  by 
the  circuit  court. 


Mr.  J.  C.  Robison,  Jr.,  for  plaintiff  in 
error : 

The  policy  provided  that  the  same  was 
payable  to  Nena  Overhiser,  wife  of  George  P. 
Overhiser,  if  living  at  the  time  of  his  death. 

Defendant  does  not  come  under  the  terms 
of  the  policy.  She  can  have  no  interest  in 
the-  policy.  The  policy  is  made  payable  to 
the  wife  of  George  P.  Overhiser,  if  living  as 


And  the  divorced  wife  of  a  member  of  a  mu- 
tual benetit  society  was  held  not  entitled  to 
Pbai'e  in  the  fund  payable  by  tlio  society  to  his 
heirs  at  his  death,  in  Schonfleld  v.  Turner,  75 
Tex.  324,  7  L.  R.  A.  189.  12  R    W.  026. 

But  see  Supreme  Councii  A.  L.  of  H.  y.  Smith, 
45  N.  J.  Eq.  466,  17  Atl.  770,  as  to  divorce  a 
mensa  et  thoro. 

In  Leaf  v.  Leaf,  92  Ky.  166,  17  S.  W. 
854,  however,  a  divorced  wife,  to  whom 
prior  to  the  divorce  a  benefit  certificate  was 
delivered,  and  who  had  paid  for  Iceeping 
up  the  same,  and  on  the  granting  of  the  di- 
vorce had  divided  with  her  husband  the  estate 
to  which  she  then  had  title,  on  the  Idea  that 
she  was  vested  with  a  beneficial  interest  in  the 
fund  arising  from  such  benefit  certificate  in  an 
order,  one  of  the  main  objects  of  which  was  to 
make  provision  for  the  widow  and  children 
dependent  upon  the  member,  was  held  entitled 
to  the  proceeds  for  herself  and  minor  children 
as  against  adult  children  not  dependent  upon 
the  member,  claiming  under  a  certificate  issued 
subsequent  to  her  refusal  to  surrender  her  cer- 
tificate. But  the  decision  is  placed  on  the 
ground  of  the  equities  of  the  case,  and  the 
court  considered  it  unnecessary  to  determine 
the  correctness  of  the  doctrine  that  an  Insur- 
ance on  the  life  of  the  husband  for  the  benefit 
of  the  wife  is  not  forfeited  by  a  subsequent  di- 
vorce. 

In  Heyman  v.  Meyerhoff,  16  W.  N.  C.  212,  in 
which  a  divorced  wife,  guardian  of  minor  sons 
of  a  deceased  member  of  a  benefit  order,  filed 
a  bill  to  recover  for  such  minors  death  benefits 
from  the  order,  it  was  contended  by  plaintiff's 
attorneys  that  the  effect  of  the  divorce  a  vin- 
culo matrimonii  was  the  same  as  death,  and 
that,  therefore,  the  endowment  was  payable  to 
the  guardian  of  the  children  under  the  general 
laws  providing  that  one  half  the  fund  must  be 
given  to  the  widow,  and  that  if  there  is  no 
widow  and  the  member  has  made  no  provision 
for  the  payment  thereof,  the  amount  of  the 
funds  shall  be  paid  to  the  children.  If  there  be 
any,  or  their  legal  guardian,  while  the  attorneys 
for  the  order  contended  that  the  decedent  must 
be  considered  as  an  unmarried  man  and  under 
the  statute  cqpid  designate  to  whom  he  deslYed 
the  money  given,  and  that  the  executor  of  his 
will,  in  which  he  bequeathed  the  money  to  his 
mother,  was  entitled  thereto.  The  court  en- 
tered a  decree  for  plaintiff,  thus  indicating  its 
opinion  that  the  effect  oif  absolute  divorce  was 
the  same  as  death,  and  that  there  was  no 
widow  of  the  member  in  existence.  There  seems 
to  have  been  no  attempt  on  the  part  of  the  di- 
vorced wife  to  assert  any  personal  claim. 

So,  in  Grand  Lodge  O.  of  S.  of  H.  v.  Iselt 
(Tex.  Civ.  App.)  37  S.  W.  877,  on  the  interven- 
tion of  a  divorced  wife  as  guardian  of  a  minor 
child  by  her  former  husband,  it  was  held  that 
the  benefits  payable  at  the  death  of  the  husband, 
who  became  a  member  of  a  benefit  order  after 
the  divorce,  belonged  to  the  child  and  not  to 
a  brother  of  the  deceased  named  as  beneficiary, 
under  a  charier  provision  limiting  beneficiaries 
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to  widows,  orphans,  or  legatees  of  deceased 
members,  "the  child  being  the  only  person  who 
can  receive  the  benefit  under  the  charter."  But 
it  does  not  appear,  however,  that  there  was  any 
attempt  on  the  part  of  the  divorced  wife  to  make 
a  personal  claim  as  widow,  or  that  the  effect  of 
the  divorce  on  her  rights  was  considered,  other 
than  what  may  be  inferred  from  the  general  lan- 
guage of  the  court  quoted  above. 

And  in  Grand  Lodge  A.  O.  U.  W.  v.  Kohler, 
106  Mich.  121,  63  N.  W.  897,  the  fact  that  a 
benefit  certificate  had  been  handed  to  the  mem- 
ber's wife  for  safe  keeping,  who  subsequently, 
after  divorce,  refused  to  surrender  the  same  to 
permit  a  change  of  beneficiary,  was  held  not  to 
establish  a  gift  or  an  intention  to  part  with  the 
meniber*s  right  to  make  a  change  of  beneficiary, 
so  that  a  testamentary  disposition  of  the  pro- 
ceeds was  sustained  as  against  her  claim  thereto. 
But  the  effect  of  the  divorce  on  her  rights  Is 
not  discussed,  and  does  not  seem  to  have  been 
expressly  raised.  • 

Even  where  the  constitution  and  laws  of  a 
benefit  association  provide  that  a  change  of 
beneficiary  cannot  be  made  without  the  consent 
of  the  designated  beneficiary,  It  would  seem  that 
the  right  of  the  wife  so  designated  would  be  de- 
feated by  the  decisions  in  Order  of  Railway  Con- 
ductors V.  Koster,  55  Mo.  App.  186,  and  Tyler 
V.  Odd  Fellows*  Mut.  Relief  Asso.  145  Mass.  134, 
13  N.  E.  300,  making  the  existence  of  her  rela- 
tion to  the  member  at  the  time  of  his  death  es- 
sential thereto. 

Character  of  divorce, 

A  wife  who  secures  a  divorce  a  menaa  «f 
thoro,  the  effect  of  which  is  only  to  compel 
them  to  live  apart,  and  deprives  him  of  his 
control  over  her,  and  does  not  dissolve  their 
marriage  bond  or  change  their  relations  as  to 
property,  becomes  his  "widow"  upon  his  death 
80  as  to  be  entitled  to  the  proceeds  of  a  benefit 
certificate  in  which  she  is  designated  as  bene- 
ficiary, paid  for  by  her  and  taken  by  him  at  her 
request  as  member  of  a  corporation  organized 
under  a  statute  which  authorises  the  organiza- 
tion of  corporations  to  raise  funds  only  for  the 
purpose  of  assisting  widows,  orphans,  and  other 
relatives  of  deceased  members  and  others  de- 
pendent upon  them.  Supreme  Councii  A.  L. 
of  H.  V.  Smith,  45  N.  J.  Eq.  466,  17  AU.  770. 

See  also  contention  in  Heyman  v.  Meyerhoff, 
16  W.  N.  C.  212,  as  to  divorce  o  vinculo  matri-^ 
monii. 

It  would  seem  unquestionable  that  a  divorced 
wife  for  whose  support  provision  Is  made  by 
the  decree,  to  be  paid  by  the  husband,  would 
still  be  dependent  upon,  or  at  least  a  creditor 
of,  her  husband,  as  suggested  in  ^cKee  v.  Phoe- 
nix Ins.  Co.  28  Mo.  383,  75  Am.  Dec.  129, 
BO  as  to  bring  her  within  the  decisions  requir- 
ing the  existence  of  her  insurable  interest,  not 
only  at  the  time  of  her  designation  as  benefi- 
ciary, but  at  the  death  of  the  member. 

Cases  of  separation  by  agreement,  without 
any  Judicial  determination  or  proceeding  what- 
ever,  are  not  covered  by  this  note.      J.  U.  W. 
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his  wife  at  tlie  time  of  his  death;  if  not, 
then  to  his  executors,  administrators,  or  as- 
signs. Defendant  was  not  the  widow  of 
George  P.  Overhiser  at  .his  death;  she  was  a 
divorced  woman. 

Charlton  v.  Milter,  27  Ohio  St.  298,  22  Am. 
Rep.  307. 

Hie  divorce  was  not  a  mere  separation  and 
divorce  a  monsa  et  thoro,  but  it  was  an  ab- 
solute divorce  vinculo  matrimonii,  and  both 
in  law  and  by  the  express  terms  of  the  de- 
cree the  bonds  of  matrimony  were  absolute- 
ly severed  and  dissolved,  and  each  of  the 
parties  absolutely  freed  from  each  and  every 
obligation  to  a  claim  upon  one  another  aris- 
ing f ronv  the  marriage  tie. 

Bishop,  Marr.  &  Div.  §  697a;  Bell  v.  8mal- 
Uni,  45  N.  J.  Eq.  478,  and  note,  18  Atl.  17; 
Barrett  v.  Failing,  111  U.  S.  523,  28  L.  ed. 
505,  4  Sup.  Ot.  Rep.  698;  2  Nelson,  Marr. 
Div.  k  Sep.  §  1024;  Fletcher  v.  Monroe,  145 
Ind.  56,  43  N.  E.  1053 ;  Stewart,  Marr.  & 
Div.  §  430;  Weatherford  v.  McGrocklin,  17 
Ky.  L.  Rep.  1297,  34  8.  W.  24. 

A  divorce  from  the  bonds  of  matrimony  is 
the  same  as  death. 

Heyman  v.  Meyerhoff,  16  W.  N.  C.  212; 
FinkY.  Hake,  6  Watts,  131;  Miltimore  v. 
Adltiwore,  40  Pa.  161 ;  Flory  v.  Becker,  2 
Pa.  St.  470,  45  Am.  Dec.  610. 

No  one  can  have  an  insurance  on  the  life 
of  another,  unless  he  has  an  interest  in  the 
continuance  of  that  life. 

Stevens  v.  Warren,  101  Mass.  564;  Bevin 
V.  Connecticut  Mut,  L.  Ins.  Co,  23  Conn.  244 ; 
May,  Ins.  §  117 ;  Franklin  L,  Ins.  Co.  v.  Haz- 
zard,  41  Ind.  117,  13  Am.  Rep.  313;  Ruse  v. 
Mutual  Ben.  L.  Ins.  Co.  23  N.  Y.  516. 

The  contract  of  insurance  provided  that  it 
was  payable  at  the  death  of  the  assured  to 
his  wife,  and  not  to  some  other  person  who 
was  a  stranger  to  the  policy. 

Ryan  v.  Rothweiler,  50  Ohio  St.  595,  35  N. 
E.  679;  Qass  v.  United  States  L.  Ins.  Co.  3 
Ohio  N.  P.  216. 

The  written  contract  controls  the  inten- 
tions of  the  parties. 

Greenl.  Ev.  §§  277,  278,  282;  Warren  v. 
Wheeler,  8  Met.  97;  Bigelow  t.  Collamorc, 
6  Gush.  220;  Harper  v.  Gilbert,  5  Gush.  417 ; 
Titus  V.  Kyle,  10  Ohio  St.  445 ;  Potts  v.  Rid- 
er, 3  Ohio,  70,  17  Am.  Dec.  581 ;  Collins  v. 
Buckeye  State  Ins.  Co.  17  Ohio  St.  215,  93 
Am.  liec.  612;  Ohio  Nat.  Bank  v.  Cook,  38 
Ohio  St.  442;  Wilson  v.  Bailey,  1  Handy 
(Ohio)  177;  Robinson  v.  Kanawha  Valley 
Bank,  58  Am.  Rep.  829,  44  Ohio  St.  441,  8  N. 
E.  583. 

The  beneficiary  is  now  estopped  by  her 
own  conduct,  and  by  matter  of  record,  to  re- 
cover said  insurance.  ' 

Weidman  v.  Weidman,  57  Ohio  St.  101,  48 
K.  E.  506. 

Messrs.  Johnson  ft  Itevy,  for  defendants 
in  error: 

Connecticut  Mut.  L.,Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  24  L.  ed.  251,  is  on  all  fours 
with  the  case  at  bar. 

ITie  decree  of  divorce  does  not  affect  the 
beneficiary's  right  to  the  proceeds  of  the  pol- 
icy. 
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A  beneficiary  of  a  policy  of  life  insurance 
has  a  vested  interest  in  it,  and  such  interest 
cannot  be  devested  without  the  consent  of 
such  beneficiary. 

Central  Nat.  Bank  v.  Hume,  128  U.  S.  206, 
32  L.  ed.  376,  9  Sup.  Ot.  Rep.  41 ;  Manhattan 
L.  Ins.  Co.  V.  Smith.  44  Ohio  St.  163,  68  Am. 
Rep.  806,  6  N.  E.  417 ;  Bliss.  Life  Ins.  §§  337, 
345,  .571 ;  Gooke,  Life  Ins.  §  121. 

'rhe  beneficiary  need  have  no  insurable  in- 
terest in  the  life  of  the  insured. 

Campbell  v.  New  England  Mut.  L.  Ins.  Co, 
9S  Mass.  381;  Provident  L.  Ins.  d  Invest. 
Co.  V.  Baum,  29  Ind.  23^ 

Insurable  interest  at  tne  inception  of  the 
contract  is  all  ^at  is  necessary. 

Cooke,  Life  Ins.  S  64,  pp.  103,  104. 

A  contract  of  life  insurance,  valid  in  its 
inception,  is  not  avoided  by  the  cessation  of 
interest  in  the  life  insured. 

Phosnim  Mut.  L.  Ins,  Co.  v.  Bailey,  13 
Wall.  016,  20  L.  ed.  501;  Trenton  Mut.  L. 
d  F.  Ins.  Co.  V.  Johnson,  24  N.  J.  L.  576; 
Bliss,  Life  Ins.  §  30;  Mutual  L.  Ins.  Co,  v. 
Allen,  138  Mass.  24,  52  Am.  Rep.  245. 

Per  Cnriamt 

Nena  Overhiser  was  named  in  the  policy 
as  the  beneficiary,  and  the  words  "wife  of 
George  P.  Overhiser"  were  deecriptive  only. 
The  policy  defines  in  express  terms  the  only 
condition  upon  which  it  should  be  payable  to 
the  administrator  of  George  P.  Overhiser, 
vi:r.,  that  Nena  should  not  be  living  at  the 
time  of  his  death.  It  contains  no  terms  in- 
dicating that  her  right  to  the  fruits  of  the 
policy  is  conditioned  upon  her  remaining  his 
wife.  The  policy  was  executed  to  him,  and 
the  presumption"  is  t^at  it  was  upon  his  ap- 
plication. But,  if  the  insurance  was  effect- 
ed by  her,  she  had  at  the  time  an  insurable 
interest  in  his  life,  and  the  contract  would 
not  become  void  by  the  termination  of  the 
marital  relation  before  his  death.  The  con- 
clusion of  the  courts  below  is  in  accordance 
with  settled  principles.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L.  ed. 
251 ;  Central  Nat.  Bank  v.  Hume,  128  U.  S. 
195.  32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41. 

Judgment  affirmed. 


GRAND     RAPIDS     FIRE     INSURANCE 
COMPANY.  Plff.  in  Err., 

V. 

Marv  FINN. 

(60  Ohio  St.  513.) 

*1.     The  provisions  of  a  polici'  of  lire 

•ITeadnotes  by  the  Coubt. 


Note. — For  provisions  In  Insurance  as  to  ar 
bitratlon  In  general,  see  Hutchinson  v.  Liverpool 
ft  L.  &  6.  Ins.  Co.  (Mass.)  10  L.  R.  A.  558,  an<i 
note;  Walner  v.  Mllford  Mut.  F.  Ins.  Co 
(Mass.)  11  L.  R.  A.  598,  and  note;  Badenfeld 
V.  Massachusetts  Mut.  Accl.  Asso.  (Mass.)  13 
L.  R.  A.  203:  Kinney  v.  Baltimore  &  O.  Em- 
ployees' Asso.  (W.  Va.)  15  L.  R.  A.  142;  Ger- 
man Ins.  Co.  V.  Eddy  (Neb.)  19  L.  R.  A.  707; 
Chapman  v.  Rockford  Ins.  Co.  (Wis.)  28  L.  R. 
A.  405 :  HIckerson  v.  German-American  Ins.  Co. 
(Tenn.)  32  L.  R.  A.  172;  and  Brock  v.  Dwell- 
ing House  Ins.  Co.  (Mich.)  26  L.  R.  A.  623. 
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iits«rABe«  that,  in  tlie  event  of  di»- 
aarreentent  a«  to  tlie  amount  of  tlie 
loss,  it  shall  be  ascertained  by  ap- 
praisers! that  the  loss  shall  not  become  pay- 
able until  sixty  days  after  notice  and  satis- 
factory proof  of  the  loss  haye  been  giyen, 
"including  an  award  by  appraisers,  when  an 
appraisal  has  been  required ;"  and  that  no  ac- 
tion on  the  policy  shall  be  sustainable  **until 
a  full  compliance  by  the  Insured  with  all  the 
foregoing  requirements*"— ^  not  make  either 
an  ascertainment  of  the  loss  by  appraisers 
or  a  demand  by  the  insured  therefor  a  condi- 
tion precedent  to  a  right  of  action  on  the  pol- 
icy to  recoTer  the  loss.  Such  proTlslons  im- 
pose no  obligatloi#on  the  Insured  to  furnish 
an  award  of  appraisers,  except  when  an  ap- 
praisal has  been  demanded  by  the  Insurer. 
9b  Tbe  demand  for  tbe  appraisal  mnst 
be  made  in  vood  faitb,  within  a  reason- 
able time  after  proof  of  loss  has  been  fur- 
nished, and  in  such  direct  and  explicit  terms 
that  a  person  of  ordinary  intelligence  may 
fairly  understand  that  a  submission  to  ap- 
praisers for  an  ascertainment  of  the  loss  is 
requested;  and,  when  it  is  claimed  the  de- 
mand was  made  in  writing,  the  instrument,  If 
ambiguous,  will  be  construed  most  strongly 
against  the  insurer. 

S.     Notice  to  tbe  insnred  to  protect  the 
property-    from    farther    damage,    and 

preserve  all  that  remains  of  the  property  **un- 
tll  the  loss  thereon  has  been  determined  in 
the  manner  stipulated  for  in  the  policy,"  and 
that  the  Insurer  would  not  pay  any  amount 
claimed  "before  sixty  days  after  the  amount 
of  loss  or  damage  has  been  determined  in  the 
manner  stipulated  in  said  policy,"  does  not 
constitute  a  depiand  for  a  submission  to  ap- 
praisers for  an  ascertainment  of  the  amount 
of  the  loss. 

(June  20,  1899.) 

EKROR  to  the  Circuit  Court  for  Mahoning 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
lire  insuranoe  policy.    Affirmed. 

Statement  by  IViUiams,  J.: 

The  action  below  was  brought  by  Mary 
Finn  against  the  Grand  Rapids  Fire  Insur- 
ance Company  on  a  policy  of  insurance  is- 
sued by  the  defendant,  by  which  the  plaintiff 
was  insured  in  the  sum  of  $600  against  loss 
or  damage  by  fire  on  her  household  furni- 
ture, etc.,  for  three  years  from  the  6th  day 
of  December,  1805.  The  petition  alleges  a 
total  loss  of  the  property  by  fire  while  the 
policy  was  in  force,  due  proof  of  the  loss  as 
required  by  the  policy,  and  refusal  of  the 
defendant  to  pay.  The  answer  sets  up  sev- 
eral defenses,  only  one  of  which  is  important 
as  the  case  is  here  presented.  That  defense, 
in  substance,  is  that  the  parties  had  not 
agreed  on  the  amount  of  the  loss,  nor  had 
it  been  ascertained  or  determined  by  ap- 
praisers; and  that  the  plaintiff  had 
not  demanded  an  appraisement,  but 
had  refused  a  demand  therefor  by 
the  defendant.  The  provisions  of  the 
policy  on  which  that  defense  is  based 
are  that,  if  the  parties  differ  as  to  the 
amount  of  the  loss,  it  is  to  be  determined 
by  appraiBers,  each  party  to  select  one  ap- 
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praiser,  "and  the  two  so  chosen  shaU  first 
select  a  competent  and  disinterested  umpire. 
The  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  the  differences  to  the 
umpire;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such  loss. 
The  loss  shall  not  become  payable  until  sixty 
days  alter  the  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  here- 
in required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  appraisal  has  been  required.  No  suit 
or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  i^y  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  for^^ing  require- 
ments, nor  tmless  commenced  within  twelve 
months  next  after  the  fire."  The  reply  to 
this  defense  admits  that  there  was  no  agree- 
ment as  to  the  amount  of  the  loss,  nor  an 
appraisal  thereof,  and  avers  tha4;  'Hhe  reason 
therefor  was  and  is  that  the  defendant, 
through  its  duly-authorized  agents,  F.  L. 
Parsons  and  May  berry  ft  M^[)racken,  in- 
formed the  plaintiff  that  the  defendant  would 
pay  no  part  of  said  loss,  for  the  reason  that 
plaintiff  had  burned  her  own  property; 
that  said  defendant  never  in  any  manner  pro- 
posed that  an  appraisal  be  had,  or  in  any 
manner  required  an  appraisal,  and  at  all 
times  refused  to  pay  said  loss,  specifying  as 
the  only  reason  for  such  refusal  that  she 
had  set  fire  to  said  property."  The  reply 
further  avers  that  "said  defendant  company 
never  in  any  manner  selected  an  appraiser, 
or  informed  plaintiff  that  it  desired  an  ap- 
praisal; and  waived  all  proofs  of  loss,  con- 
ditions precedent  and  subsequent  to  be  per- 
formed by  plaintiff  under  said  policy.  And, 
further  replying,  the  plaintiff  denies  each 
and  every  other  fJlegation  set  forth  in  said 
defense." 

The  only  evidence  offered  on  tbe  trial 
which  it  is  claimed  tended  to  prove  a  demand 
by  the  defendant  for  an  appraisement  of  the 
loss  is  contained  in  the  two  following  written 
communications.  The  first  one  was  served 
on  the  plaintiff  on  the  day  of  its  date,  and 
the  other  mailed  to  her  on  the  day  it  bears 
date: 

Youngstown,  O.,  Jan.  3,  1896. 
To  Mrs.  Mary  Finn  (the  insured  named 
in  policy  Ko.  60,026,  issued  to  you  by  the 
Grand  Rapids  Fire  Insurance  Co.,  of  Grand 
Rapids,  Michigan),  Youngstown,  Ohio- 
Madam  :  You  are  hereby  required  to  pro- 
tect the  property  described  in  said  pcuicy 
from  further  damage;  and  to  preserve  and 
keep  for  exhibition  to  any  person  designated 
by  said  company  all  that  remains  of  any 
property  described  in  said  policy,  until  the 
loss  thereon  has  been  determined  in  the 
manner  stipulated  for  in  said  policy;  and  to 
make  a  complete  inventory  of  all  property  on 
which  loss  will  be  claimed,  stating  the 
quantity  and  cost  of  each  article,  and  deliver 
immediately  said  inventory  at  the  ofiice  of 
Mayberry  &  McCradcen,  Youngstown,  Ohio, 
for  the  use  of  said  company, — ^all  of  which 
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requirements  constitute  a  part  of  the  stipu- 
lations ot  said  policy. 

Respectfully  yours, 
Grand  Rapids  Fire  Insurance  Co., 

by  F.  L.  Parsons,  Adjuster. 

Cleveland,  O.,  February  21,  1896. 

Mrs.  Mary  Finn  (the  insured  named  in 
policy  No.  60,026,  issued  by  the  Grand 
Kapids  Fire  Insurance  Company),  Youngs- 
town,  Ohio— 

Madajii:  Papers  purporting  to  be  "proof 
of  loss"  alleged  to  have  been  sustained  by  you 
on  property  described  in  said  policy  have 
been  received,  and  without  admitting  rior 
denying  liability,  and  without  waiving  or 
abating  any  of  the  stipulations,  provisions, 
conditions,  or  requirements  of  said  policy, 
we  hereby  talce  exceptions  to  your  statements 
made  in  said  papers:  First.  We  deny 
that  "the  property  described  in  said  policy 
belonged,  at  the  time  of  the  fire,"  to  you; 
and  we  deny  that  "no  other  person  or  per- 
sons have  any  interest  therein;"  and  we  deny 
that  your  interest  in  said  property  is  that 
of  unconditional  and  sole  ownership ;  and  we 
demand  and  require  you  to  state  your  in- 
terest, and  that  of  all  others,  in  the  prop- 
erty, and  all  encumbrances  thereof,  and  any 
changes  in  the  title,  use,  occupation,  loca- 
tion, possession,  or  exposures  of  said  prop- 
erty since  the  issuing  of  said  policy.  Second. 
We  deny  that  'Hhe  cause  of  said  fire  is  un- 
known" to  you,  and  we  require  you  to  state 
your  knowledge  and  belief  as  te  the  time 
and  origin  of  the  fire.  Third.  We  most 
emphatically  and  unconditionally  differ  and 
disagree  with  your  statement  as  to  "the  ac- 
tual cash  value  of  each  specific  subject"  set 
forth  in  the  "schedule"  of  said  papers,  and 
your  statements  of  "the  actual  loss  and  dam- 
age by  said  fire  to  the  same  as  shown  by" 
said  "schedule,"  and  we  state  that  we  will 
not  pay  any  "amount  claimed"  thereon  be- 
fore sixty  days  after  the  amount  of  loss  or 
damage  has  been  determined  in  the  manner 
stipulated  in  said  policy.  Fourth.  We 
deny  each  and  every  one  of  your  following 
statements,  ^Hff.:  That  "the  said  fire  did 
not  originate  by  any  act,  design,  or  procure- 
ment on  the  part  of  assured,  or  this  affiant, 
or  in  consequence  of  any  fraud  or  evil  prac- 
tice done  or  suffered  by  said  assured  or  this 
affiant;  nothing  has  been  done  by  or  with 
the  privity  or  consent  of  the  assured  or  this 
affiant  to  violate  the  conditions  of  the  policy, 
or  render  it  void;  no  articles  are  mentioned 
herein  but  such  as  were  in  the  building  dam- 
aged or  destroyed,  and  belonging  to,  and  in 
possession  of,  the  said  assured  at  the  time  of 
said  fire;  no  property  has  been  in  any 
manner  concealed,  and  no  attempt  to  deceive 
the  said  company  as  to  the  extent  of  said 
loss  has  in  any  manner  been  made."  Fifth. 
We  are  credibly  informed  that  the  certifi- 
cate attached  to  said  papers  is  not  signed 
by  the  magistrate  or  notary  public  living 
nearest  the  place  of  fire,  and  that  said  cer- 
tificate is  signed  by  one  interested  as  a 
creditor,  and  we  deny  the  statement  made 
in  said  certificate.  Therefore  we  demand 
and  require  a  starict  complianoe  with  the 
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stipulations  set  forth  in  lines  "seventy- 
seven"  to  "eighty,"  inclusive,  of  said  policy. 
We  reserve  the  right  to  take  such  further 
exceptions  to  said  papers  and  the  statements 
therein  made  as  we  may  deem  necessary  to 
the  protection  of  our  rights  under  said 
policy,  and  you  are  hereby  notified  that  said 
papers  are  not  a  compliance  by  you  with 
the  stipulations,  provisions,  conditions,  and 
requirements  of  said  policy,  and  that  said 
alleged  proof  of  loss  is  not  satisfactory  to 
us,  and  that  said  papers  are  held  only  as 
subject  to  your  order  for  disposition. 

Respectfully  yours. 
Grand  Rapids  Fire  Insurance  Co., 
by  F.  L.  Parsons,  Adjuster. 

The  record  shows  that  neither  party  se- 
lected an  appraiser,  nor  took  any  other  step 
in  regard  to  an  appraisal.  The  court 
charged  the  jury  as  follows:  "The  policy 
further  provides  that  the  ascertainment  and 
estimate  of  the  loss  shall  be  made  by  the  in- 
sured and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  therein  provided.  The 
court  says  to  you  as  a  matter  of  law  that 
these  provisions  are  conditions  precedent, 
and  that,  before  the  plaintiff  would  be  en- 
titled to  recover  in  this  case,  she  must  pro- 
duce a  preponderance  of  the  evidence  that 
she  has  complied  with  these  provisions,  or 
that  the  same  have  been  waived;  and  I 
therefore  say  to  you  as  a  matter  of  law  that, 
if  you  find  that  the  insured  and  this  com- 
pany differed  or  disagreed  as  to  the  amount 
of  loss,  then  it  became  the  duty  of  the  plain- 
tiff to  demand  an  appraisal  in  the  manner 
specified  in  the  contract^  to  determine  the 
amount  of  the  loss,  and  to  select  a  com- 
petent and  disinterested  appraiser,  and  her 
failure  to  make  such  demand  would  defeat 
a  recovery  in  this  action,  unless,  as  I  have 
said,  you  find  that  such  provision  of  the 
policy  was  waived  by  the  defendant." 

A  verdict  was  returned  for  the  defendant, 
on  which  judgment  was  rendered.  That 
judgment  was  reversed  by  the  circuit  court 
for  error  in  the  foregoing  charge,  and  to  the 
judgment  of  reversal  error  is  prosecuted 
here. 

Messrs.  King,  MoVey,  A  Robinson,  for 

plaintiff  in  error : 

Both  the  letter  and  the  spirit  of  this  poli- 
cy require  that  the  amount  of  loss  shall  be 
determined  before  suit  is  brought  thereon, 
and  no  suit  or  action  can  be  maintained 
thereon  until  after  the  amount  of  loss  has 
been  ascertained,  either  by  agreement  or  by 
appraisal. 

Compliance  with  the  conditions  in  the 
policy  constitute  a  condition  precedent  to  the 
right  of  the  insured  to  institute  and  main- 
tain an  action  in  case  of  loss. 

Kane  v.  Stone  Co.  39  Ohio  St.  1 ;  Hamilton 
V.  Fireman's  Ins.  Co.  29  Ohio  L.  J.  209;  Oas- 
ser  V.  Sun  Fire  Office,  42  Minn.  316,  44  N.  W. 
252 ;  Pioneer  Mfg.  Co.  v.  Phosnia  Assur.  Co. 
110  N.  C.  176,  14  S.  E.  731;  Chippewa 
Lumber  Co.  v.  Phenia  Ins.  Co.  80  Mich.  116, 
44  N.  W.  1055;  Hamilton  v.  Liverpool,  L. 
d  G.  Ins.  Co.  130  U.  S.  242,  84  L.  ed.  419, 
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10  3up.  Ct.  Rep.  945;  Qa/uohe  v.  London  ds 
L,  Ins.  Co.  4  Woods,  102,  10  Fed.  Rep.  347 ; 
Niagara  F,  Ins,  Co.  v.  Bishop,  164  111.  9, 
39  N.  £.  1102;  Brew  v.  Clement ,  48  Kan. 
386,  29  Pac.  704;  Lovejoy  v.  Hartford  F. 
Ins.  Co.  11  Fed.  Rep.  63;  Kahnweiler  t. 
Phamix  Ins.  Co.  57  Fed.  Rep.  562. 

A  provision  in  a  policy,  that  in  case  the 
insurer  and  insured  disagree  as  to  the 
amount  of  loss  the  same  shall  be  fixed  by 
arbitration,  is  a  valid  provision. 

Delaware  d  H.  Canal  Co.  v.  Pennsylvania 
Coal  Co.  60  N.  Y.  250 ;  May,  Ins.  §§  493,  695. 

Messrs.  R.  B.  Murray  and  Charles 
Koonce,  Jr.«  for  defendant  in  error: 

A  condition  in  a  policy  of  insurance  pro- 
viding for  an  arbitration  in  case  the  parties 
cann^  agree  as  to  the  antount  of  a  loss  can- 
not operate  to  deprive  the  assured  of  his 
right  of  action,  unless  clearly  made  a  con- 
dition precedent  to  the  existence  of  such 
right. 

Birmingham  F.  Ins.  Co.  v.  Pulver,  126 
111.  331,  18  y.  E.  804;  Sergent  v.  Liverpool 
d  L.  A  a.  Ins.  Co.  156  N.  Y.  349,  49  N.  E. 
936:  McKally  v.  Phamix  Ins.  Co.  137  N.  Y. 
389,  33  N.  E.  476. 

Ambiguous  provisions  in  a  policy  must  re- 
ceive the  interpretation  most  favoi'tible  to  in- 
sured. 

KahnweiUr  v.  Phenuc  Ins.  Co.  14  C.  C.  A. 
485,  32  U.  8.  App.  230,  67  Fed.  Rep.  483; 
First  Nat.  Bank  v.  Hartford  F.  Ins.  Co.  95 
U.  S.  673,  24  L.  ed.  563 ;  Thompson  v.  Phe- 
nix  Ins.  Co.  136  U.  8.  287,  34  L.  ed.  408,  10 
Sup.  Ct  Rep.  1019;  2  Wbarton,  Contr.  670; 
Bishop,  Contr.  §  400. 

The  construction  contended  for  by  defend- 
ant in  error  is  in  harmony  with  the  con- 
struction given  by  the  courts  to  policies  con- 
taining the  same  or  similar  phraseology. 

Nuf^tey  V.  Fireman's  Fund  Ins,  Co.  63 
Mich.  633,  30  N.  W.  350;  Phoenix  Ins.  Co. 
V.  Badger,  53  Wis.  283,  10  N.  W.  504; 
Wright  v.  Susquehanna  Mut.  F.  Ins  Co. 
110  Pa.  29,  20  Atl.  716;  Wynkoop  v.  Niagara 
F.  Ins.  Co.  91  N.  Y.  478,  43  Am.  Rep.  686 ; 
Hamilton  v.  Home  Ins.  Co.  137  U.  S.  370, 
34  L.  ed.  708,  11  Sup.  Ct  Rep.  133;  2 
Wood,  Fire  Ins.  §  457;  Mentz  v.  Armenia 
F.  Ins.  Co.  79  Pa.  478,  21  Am.  Rep.  80; 
Moyer  v.  Sun  Ins.  Office,  176  Pa.  579,  35 
Atl.  221 ;  Boyle  v.  Hamburg-Bremen  F.  Ins. 
Co.  109  Pa.  349,  32  Atl.  553;  Uhrig  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.  101  N.  Y.  362, 
4  N.  E.  745;  Bishop  v.  Agricultural  Ins. 
Co.  130  N.  Y.  488,  29  N.  E.  844;  Oere  v. 
Council  Bluffs  Ins.  Co.  67  Iowa,  273,  23  N. 
W.  137,  25  N.  W.  159;  Davis  v.  Anchor 
Mut.  F.  Ins.  Co.  90  Iowa,  70,  64  N.  W.  687 ; 
♦Van  Mut.  Ins.  Co.  v.  Grist,  19  Ky.  L.  Rep. 
305,  39  S.  W.  837;  Snodgrass  v.  Qavit,  28 
Pa.  221. 

The  following  are  cases  in  which  the  con- 
ditions of  the  policy  are  verbatim  ct  liter- 
atim the  same  as  the  policy  in  the  case 
under  consideration. 

Miliraukee  Mechanics'  Ifis.  Co.  v.  Stetcart, 
13  Ind.  App.  640,  42  N.  E.  290;  Davis  v. 
Atlas  Assur.  Co.  16  Wash.  232,  47  Pac.  436, 
885;  Lesure  Lumber  Co.  v.  Mutual  F.  Ins. 
Co.  101  Iowa,  514,  70  N.  W.  761 ;  National 
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Hotne  Bldg.  d  L.  A  sso.  v.  Dwelling  House 
Ins.  Co.  106  Mich.  23(5,  64  N.  W.  21. 

This  court  has  defined  generally  condi- 
tions precedent  and  subsequent,  and  the  con- 
struction to  be  given  to  them  in  policies  of 
fire  insurance. 

Moody  V.  Amazon  Ins.  Co.  52  Ohio  St.  12, 
26  L.  R.  A.  313,  38  N.  E.  1011. 

The  paper  writings  of  January  3d,  1896. 
and  February  21,  1896,  did  not  contain  such 
a  demand  for  an  appraisal  as  is  providod  for 
in  the  policy  of  insurance. 

Gould  V.  DweUing-House  Ins.  Co.  134  Pa. 
688.  19  Atl.  793;  JEtna  F.  Ins.  Co.  v.  Tyler, 
1ft  Wend.  336,  30  Am.  Dec.  90;  Oirar'd  L. 
Ins.  Annuity,  d  T.  Co.  v.  Mutual  L.  Ins.  Co. 
97  Pa.  24;  Hergent  v.  Liverpool  d  L.  d  0. 
Ins.  Co.  155  K  Y.  349,  49  N.  E.  935:  Mc- 
Nally  V.  Phirnix  Ins.  Co.  137  N.  Y.  389,  33 
N.  E.  475;  Boyle  v.  Hamburg-Bremen  F. 
Ins.  Co.  169  Pa.  349,  32  Atl.  553 ;  Moyer  v. 
Sun  Ins.  Office,  176  Pa.  579,  35  Atl.  221. 

IVilliaius,  J.,  delivered  the  opinion  of 
the  court: 

The  effect  of  the  charge  for  which  the  judjr- 
nient  of  the  trial  court  was  r<5versed  •  Mi- 
viously  was  to  preclude  a  recovery  by  the 
plaintiff  if  the  jury  should  find  that  she 
had  failed  to  make  demand  for  an  ascertain- 
ment of  the  loss  by  an  award  of  appraisers, 
and  select  a*  competent  person  to  act  as  an 
appraiser,  unless  the  defendant  waived  that 
mode  of  ascertainment  in  some  other  way 
than  by  its  failure  to  request  an  appraise- 
ment. And  that  purport  of  the  charge  is 
defended  by  counsel  for  the  plaintiff  in  error 
on  the  ground  that  the  policy  sued  on  makes 
such  demand  by  the  plaintiff  a  condition  prec- 
edent to  the  right  to  bring  and  maintain 
the  suit  The  stipulations  of  the  policy  to 
which  that  operation  is  ascVibed  are  those 
contained  in  the  statement  of  the  case,  and 
especially  those  which  provide  that  "the  lo^s 
shall  not  become  payable  until  sixty  days 
after  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  loss  herein  required 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required,"  and  that  no  suit  on  the 
policy  for  any  claim  shall  be  sustainable 
"until  after  full  compliance  by  the  insured 
with  al  1  of  the  foregoing  requirements."  While 
the  policy  undoubtedly  confers  on  either 
party  the  right  to  call  for  an  ascertainment 
of  the  loss  by  appraisers  when  the  parties 
are  unable  to  agree  upon  the  amount  it  does 
not  itself  constitute  an  arbitration  bond, 
binding  them  unconditionally  to  a  submis- 
sion of  the  loss  to  the  judgment  of  ap- 
praisers. Whether  that  methcd  of  determin- 
ing the  loss  shall  be  resorted  to,  is  optional 
with  the  parties,  either  of  whom  may,  by 
demand  on  the  other,  require  that  it  be  pur- 
sued; and,  when  so  required,  no  suit  can  be 
maintained  until  the  award  of  the  appraisers 
has  been  furnished.  But  the  provisions  of 
the  policy  in  this  respect  do  not  execute 
themselves.  The  party  who  elects  to  invoke 
that  mode  of  proceeding  must  notify  the 
other,  and  request  the  selection  of  apprais- 
ers.     Then,  the  agreement    of    submission 


1899. 


Grand  Rapids  Fire  Ins.  Co.  y.  Finn. 


56» 


follows.  If  neither  party  chooses  to  request 
the  appraisement,  the  right  of  the  other  to 
pursue  the  ordinary  legal  remedies  is  un- 
affected. "A  condition  in  a  policy  of  in- 
surance providing  for  an  arbitration  in  case 
the  parties  cannot  agree  as  to  the  amount  of 
a  loss  cannot  opei*ate  to  deprive  the  assured 
of  his  right  of  action,  unless  clearly  made 
a  condition  precedent  to  the  existence  of 
such  right."  Binningham  F.  Ins.  Co,  v. 
Pulvei',  126  111.  331,  18  N.  E.  804;  Sergent 
V.  Liverpool  d  L.  d  Q.  Ins,  Co.  156  N.  Y. 
349-355,  49  N.  E.  935;  McNcUly  v.  Phoenix 
Ins,  Co.  137  N.  Y.  389,  33  N.  E.  475.  It 
will  be  observed  Uiat  this  policy  imposes  no 
obligation  on  the  assured  to  furnish  an 
award  of  appraisers,  exoept  ''when  appraisal 
has  been  required."  That  requirement  cer- 
tainly should  be  made  within  a  reasonable 
time  after  proof  of  loss,  and,  if  not  so  made 
before  suit,  is  no  obstacle  to  the  mainte- 
nance of  the  action.  In  *other  words,  a  de- 
mand by  the  insurer  for  an  appraisal  within 
a  reasonable  time  after  proof  of  the  loss  has 
been  furnished  is,  under  such  a  policy,  a 
condition  precedent  to  the  right  to  require 
the  insured  to  furnish  an  award  of  ap- 
praisers. This  appears  to  be  the  construc- 
tion placed  upon  such  policies  in  numerous 
cases,  and  sustained  by  the  great  weight  of 
authority.  In  Lesure  Lumber  Co.  v.  Mutual 
F.  Ills.  Co.  101  Iowa,  514,  70  N.  W.  761, 
it  was  held  that  "provisions  in  a  policy  that 
an  appraisal  by  arbitrators  shall  be  made 
if  there  is  a  disagreement  as  to  the  loss; 
that  the  loss  shall  not  be  payable  until 
sixty  days  after  notice  and  satisfactory 
proofs  of  loss  have  been  given,  'including  an 
award  by  appraisers  when  the  appraisal 
shall  be  required;'  and  that  no  action  on  the 
policy  can  be  maintained  without  'a  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,' — do  not  make  an  ap- 
praisal a  condition  precedent  to  the  right  to 
sue,  where  a  company  makes  no  demand 
therefor."  The  same  construction  was 
placed  upon  like  policies  in  the  following 
and  other  cases:  Qermania  F.  Ins.  Co.  v. 
Stetoart,  13  Ind.  App.  627,  42  N.  E.  286; 
National  Home  Bldg,  d  L,  Asso.  v.  Dxrellinej 
House  Ins.  Co,  106  Mich.  236,  64  N.  W.  21 ; 
Davis  V.  Atlas  Assur.  Co.  16  Wash.  232,  47 
Pac.  436,  885.  In  Sun  Mut,  Ins.  Co.  v, 
Crist,  39  S.  W.  837,  the  court  held  that  the 
"insured  need  not  plead  or  prove  perform- 
ance of  a  provision  for  arbitration  in  a  fire 
policy,  it  being  the  duty  of  the  company  to 
propose  arbitration  in  case  of  disagreement." 
1ft  Ky.  L.  Rep.  305.  The  charge  of  the  trial 
court  was  in  conflict  with  the  established 
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construction  of  policies  like  that  involved  in 
this  case,  and  w^as,  w«  think,  erroneous. 

It  is  contended,  however,  that  the  error 
in  the  charge  was  not  prejudicial  to  the 
plaintiff,  because  the  notice  of  January  3, 
1896,  and  letter  of  February  21,  1890,  set 
out  in  the  statement  of  the  case,  contain  a 
demand  by  the  defendant  for  an  appraisal 
of  the  plaintiff's  loss  substantially  in  ac- 
cordance with  the  policy.  It  is  not  claimed 
that  either  of  those  documents  contains  such 
a  demand  in  terms,  but  only  that  one  may 
be  inferred  therefrom.  To  be  of  any  avail, 
the  demand  must  be  made  in  good  faith, 
within  a  reasonable  time  after  proof  of  the 
loss  has  been  furnished,  and  in  such  direct 
and  explicit  terms  that  a  person  of  ordinary 
intelligence  would  fairly  understand  and  be 
informed  that  the  insurer  requests  a  submis- 
sion to  appraisers  for  the  ascertainment  of 
the  loss;  and  when  it  is  claimed  the  de^ 
mand  was  made  in  writing,  the  instrument, 
if  ambiguous,  will  be  construed  most  strong- 
ly against  the  insurer,  for  the  reason  that 
the  company  has  the  opportunity  of  making 
its  meaning  clear  and  unequivocal.  The 
only  language  in  either  of  the  documents  re- 
ferred to  which  counsel  claim  to  be  equiva- 
lent to  a  demand  for  an  appraisal  is  that 
contained  in  the  first  one,  by  which  the  in- 
sured is  directed  to  protect  the  property 
from  further  damage,  and  preserve  all  that 
remains,  "until  the  loss  thereon  has  been' 
determined  in  the  manner  stipulated  for  in 
said  policy;"  and  that  of  the  other,  in  which 
she  was  informed  that  the  company  would 
not  pay  any  amount  claimed  until  "sixty 
days  after  the  amount  of  pie  loss  or  damage 
has  been  determined  in  the  manner  stipulat- 
ed in  said  policy."  It  seems  evident  that 
neither  of  these  statements  amounts,  by  any 
proper  construction,  to  a  present  demand  for 
an  appraisal  of  the  plaintiff's  loss;  nor  can 
such  demand  be  fairly  extracted  from  either 
or  both  of  the  instruments  as  a  whole.  By 
the  first  one  the  adjuster  simply  gave 
directions  to  the  insured  for  the  care 
of  the  property,  and  for  an  inventory 
required  preliminary  to  an  adjustment; 
and  the  other  is  wholly  made  up  of 
objections  to  the  proof  of  loss  furnished, 
coupled  with  the  information  that  the  loss 
would  not  be  paid  "before  the  expiration  of 
sixty  days  after  it  should  be  determined;" 
but  there  is  no  request  to  have  the  loss  de- 
termined by  appraisers.  We  therefore  con- 
cur in  the  holding  of  the  circuit  court  that 
neither  of  the  documents  mentioned  consti- 
tuted a  demand  for  an  appraisal,  and  the^ 
error  in  the  charge  was  prejudicial. 

Judgtnent  affirnied. 
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1.  Tlie  release  by  a  married  'vrommn  of 
all  rliflita  in  tbe  property  of  lier  bus- 
band  In  consideration  of  the  payment  to 
her  of  $400,  upon  the  making  of  a  deed  of 
separation  between  them,  which  has  none  of 
the  elements  of  a  jointure,  is  utterly  void, 
and  does  not  estop  her,  upon  his  death,  from 
claiming  dower,  since  her  inchoate  right  of 
dower  Is  not  a  part  of  her  statutory  separate 
estate,  within  the  meaning  of  the  married 
woman's  act  giving  her  power  to  contract 
with  reference  to  her  separate  estate. 

S.  A  deed  of  separation  vrbleb  at- 
tempts to  dissolve  tbe  marital  rela- 
tions of  husband  and  wife,  release  her  dow- 
er right  directly  to  him,  and  place  upon  her 
the  support  of  herself  and  child,  contains  no 
dement  of  Jointure  which  will  put  the  wife 
to  an  election,  after  her  husband's  death, 
whether  she  will  claim  dower  in  his  lands  or 
retain  the  consideration  for  the  separation 
agreement,  which  in  her  situation  was  read- 
ily consumed  in  supporting  herself  and  child. 

8.  A  retnrn  of  a  snm  of  money  paid  to 
a  ^ivife  in  eonsideration  of  a  deed  of 
separation  between  herself  and  her  hus- 
band, in  which  she  attempts  to  release  all 
her  rights  in  his  property,  is  not  a  necessary 
prerequisite  to  the  maintenance  of  an  action 
to  enforce  her  right  of  dower  in  her  hus- 
band's lands  after  his  death,  since  such  re- 
lease was  absolutely  void,  and  can  in  no 
way  affect  her  dower  right. 

4.  A  -vFife*s  risrbt  of  do-v^er  in  tbe  eanl- 
ty  of  redemption  In  lands  of  her  husband 
under  a  deed  of  trust  in  which  she  Joined  is 
not  affected  by  their  sale  under  a  subsequent 
deed  of  trust  In  which  she  did  not  Join,  exe- 
cuted after  the  making  of  a  void  separation 
agreement  by  which  she  attempted  to  release 
her  dower. 

5.  Payment  of  a  mortsrasre  in  ^irbieb  a 
wife  Joined,  out  of  the  proceeds  of  a  sale 
of  the  property  under  a  subsequent  mortgage 
upon  the  property  executed  by  the  husband 
alone  after  their  separation,  will  not  restore 
her  right  of  dower  to  the  whole  land,  but  the 
ciaim  will  be  valid  only  against  the  equity 
of  redemption  as  it  was  before  the  payment. 

(June  14,  1900.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Princess  Anne  County 
in  favor  of  defendant  in  a  proceeding  to  en- 
force dower.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Bnrronglifl  ft  Brotber,  for  ap- 
pellant: 

The  statutes  providing  how  deeds  or  con- 
veyances by  husband  and  wife  may  be  ac- 

NoTB. — As  to  effect  of  divorce  upon  dower 
right,  see  Goss  v.  Froman  (Ky.)  8  L.  R.  A.  102, 
and  note;  Adams  v.  Storey  (111.)  11  L.  R.  A. 
790.  and  note;  Price  v.  Price  (N.  Y.)  12  L.  R. 
A.  359 ;  Wood  v.  Wood  (Ark.)  28  L.  R.  A.  157 ; 
McCreery  v.  Davis  (S.  C.)  28  L.  R.  A.  655 ;  and 
Brown's  Appeal  (Conn.)  49  L.  R.  A.  144. 
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knowledged  for  recordation,  and  the  effect 
of  such  conveyances,  when  recorded,  upon  the 
dower  of  the  wife,  or  her  estate  in  the  lands 
conveyed,  only  apply  to  conveyances  from 
husband  and  wife  to  a  third  party. 

Sioitzer  v.  Suntzer,  26  Gratt.  682.  . 

There  is  not  the  slightest  reference,  di- 
rectly or  indirectly,  in  the  married  woman'i 
act  to  the  rights  of  the  wife  in  the  husband's 
property,  real  or  personal,  acquired  by  the 
marriage.  The  whole  act  is  taJcen  up  in  en- 
larging the  powers  of  the  wife  over  property 
that  comes  to  her  by  gift,  grant,  or  devise. 

The  married  woman's  act  gives  to  the  wife 
such  estate  as  is  indicated  by  the  plain  words 
of  the  statute,  and  such  control  of  it  as  the 
statute  directs,  and  in  all  other  respects  the 
relations  of  husband  and  wife  as  to  prop- 
erty remain  unaltered. 

Hirth  V.  Hirth,  6  Va.  Law  Reg.  774,  84 
S.  E.  964. 

The  relinquishment  of  the  dower  was  as 
to  the  prior  debt;  when  the  debt  was  paid, 
the  right  of  dower  was  again  in  full  vigor. 

1  Washb.  Real  Prop.  pp.  238,  239,  pars. 
18,  18a,  19;  Hitchcock  v.  Harrington,  6 
Johns.  290,  5  Am.  Dec.  229;  Collins  v.  Tarry, 
7  Johns.  278,  5  Am.  Dec.  273;  Eaton  v.  fifi- 
monds,  14  Pick.  98 ;  Hatch  v.  Palmer,  58  Me. 
271. 

Mr.  William  MoK.  Woodhonie,  for  ap- 
pellees : 

In  the  negotiation  which  preceded  the  deed 
of  separation,  as  well  as  at  the  time  of  exe- 
cuting the  same,  the  wife  was  in  a  position 
in  which  she  could  act,  and  did  act,  not  only 
with  perfect  freedom,  but  with  knowledge 
and  appreciation  of  all  the  circumstances  of 
her  situation,  and  of  her  individual  rights. 

Switzer  v.  Switzer,  26  Gratt.  682. 

The  wife  voluntarily  relinquished  her  dow- 
er during  coverture.  She  had  the  legal 
right  to  do  so,  and  cannot  now  assert  dower. 

At  common  law  the  rents  and  profits  of 
the  wife's  realty  belonged  absolutely  to  the 
husband,  and  the  wife's  deed  was  void. 

Bl.  Com.  442;  2  Kent,  Com.  129;  Bishop, 
Marr.  &  Div.  §§  754r-760. 

Our  statute  provides  that  the  wife  might 
relinquish  her  dower  by  joining  in  the  deed 
with  her  husband,  but  it  does  not  exclude 
any  other  method  of  relinquishment. 

The  enactment  of  the  married  woman's 
act  was  the  removal  of  the  disabilities  of 
coverture.  By  the  removal  of  the  disabili- 
ties of  coverture  the  wife  is  no  longer  a  feme 
covert  in  the  technical  sense;  she  is  a  sepa- 
rate person,  has  all  the  rights  of  a  feme 
covert,  which  includes  her  right  to  convey 
her  property. 

22  Am.  &  Eng.  Enc.  Law,  p.  616. 

If,  then,  a  wife  can  alienate  her  property, 
it  follows  that  she  can  relinquish  her  in- 
choate right  of  dower  by  separate  deed,  or 
to  her  husband,  provided  the  inchoate  right 
of  dower  is  a  right  of  property  susceptible 
of  assignment. 

Wronkow  v.  Oakley,  138  N.  Y.  605,  16  L. 
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R.  A.  209,  31  N.  E.  621;  Wilkinson  v.  Elli- 
•ott,  43  Kan.  500,  23  Pac.  614. 

If  it  is  a  chose  in  action  it  is  assignable. 
If  it  is  a  mere  inchoate  right  it  is  assign- 
able. 

Tiedeman,  Real  Prop.  52. 

If  it  is  a  mere  possibility  it  is  assignable. 

Tiedeman,  Real  Prop.  800;  2  Kent,  Com. 
475;  4  Kent,  COm.  201;  Fuller  v.  Wright. 
18  Pick.  405. 

If  it  is  an  existing  encumbrance,  it  can 
l>e  released. 

If  it  is  a  substantial  right  possessing  the 
Attributes  of  property  it  is  certainly  assign- 
able. 

It  can  be  released  to  her  husband  by  vir- 
tue of  the  married  woman's  act. 

Rhoadcs  v.  Davis,  51  .Mich.  306,  16  N.  W. 
«659;  Jones  v.  Fleming,  104  N.  Y.  418,  10  N. 
E.  693;  White  v.  Wager,  25  N.  Y.  328;  Con- 
nolly  V.  Branstler,  3  Bush,  702,  90  Am.  Dec. 
.278 ;  McKenzie  v.  Hifford,  52  S.  C.  104,  29  S. 
E.  388. 

When  a  wife  receives  any  estate,  real  or 
personal,  in  lieu  of  dower  her  dower  is 
■barred,  unless  within  a  year  she  elects  to 
waive  such  jointure  and  take  dower. 

1  Minor,  Inst.  316  (old)  ;  McKenzie  v, 
Mifford,  62  S.  C.  104,  29  S.  E.  388. 

Cardwell,  J.,  delivered  the  opinion  of  the 
•court : 

This  is  an  appeal  from  a  decree  of  the  cir- 
•cuit  court  of  Princess  Anne  county,  and  the 
-case  is  as  follows: 

Appellant,  Laura  L.  Land,  intermarried 
with  John  W.  S.  Land  March  9,  1890,  and 
they  lived  together  as  husband  and  wife  till 
J^une  27,  1896,  when  they  signed  and  ac- 
knowledged a  deed  of  separation,  which  was 
admitted  to  record  in  the  clerk's  office  of 
Princess  Anne  county  court.  The  deed  re- 
•cites  that  ''owing  to  an  incompatibility  of 
temperament,  the  parties  mutually  find  it 
impossible  for  them  to  live  happily  and  con- 
genially together  as  husband  and  wife,  and 
desired  that  each  shall  have  the  same  lib- 
•erty  of  person  and  personal  rights,  and  the 
same  power  to  manage,  control,  use,  alien, 
•or  convey  their  respective  separate  estates, 
both  real  and  personal,  which  they  or  either 
of  them  now  own  or  may  hereafter  acquire, 
as  if  they  were  unmarried."  The  considera- 
tion stated  is  the  premises,  and  $400  in  cash 
paid  by  the  husband  to  the  wife,  followed 
with  a  mutual  agreement  "that  from  that 
date  the  parties  will  live  separate  and  apart 
from  each  .other;  that  each  shall  and  will 
refrain  from  interfering  with  the  person  or 
property  of  the  other;  that  they  mutually 
and  severally  release  and  quitclaim  dower, 
tenancy  Ijy  the  curtesy,  and  all  other  rights 
which  they  may  respectively  acquire  or  may 
have  already  acquired,  by  reason  of  their 
marriage,  in  the  property  of  each  other; 
that  each  shall  enjoy  free  from  molestation 
or  interference  of  the  other,  the  same  free- 
dom of  person,  the  same  rights  of  person  and 
property,  and  the  unrestrained  power  to 
manage,  control,  use,  transfer,  assign,  alien, 
br  convey  his  or  her  separate  estate  then 


owned  or  thereafter  acquired,  as  if  they  .had 
never  been  married."  They  further  mutual- 
ly covenanted  and  agreed  that  the  child  born 
to  them  should  remain  in  the  possession  of 
the  mother,  free  from  the  management  and 
control  of  the  father,  and  he  to  be  in  no  man- 
ner held  responsible  for  the  support  and 
maintenance  of  the  mother  or  child. 

On  the  date  of  the  deed  of  separation  the 
husband  executed  a  deed  of  trust,  in  which 
the  wife  did  not  unite,  upon  a  tract  of  land 
(about  132  acres)  situated  in  Princess  Anne 
county,  and  the  only  real  estate  owned  by 
the  husband,  to  secure  the  payment  of  a 
debt  of  $569.47  for  borrowed  money,  and  out 
of  which  the  $400  was  paid  to  the  wife. 

Default  having  been  made  in  the  payment 
of  the  debt  secured  by  this  trust  deed,  the 
property  was  sold  by  the  trustee,  in  the  life- 
time of  the  husband,  to  H.  E.  Shipp,  at  the 
price  of* $3,050;  and  after  the  payment  of 
the  costs  of  sale,  a  debt  of  the  husband,  se- 
cured by  a  former  trust  deed  on  the  prop- 
erty, in  which  the  wife  did  unite,  and  the 
debt  of  $569.47,  with  interest,  secured  by  the 
deed  under  which  the  trustee  sold,  the  bal- 
ance of  the  purchase  money  was  paid  over 
by  the  trustee  to  the  husband.  H.  E.  Shipp 
sold  and  conveyed  the  land  on  the  26th  of 
May,  1898,  to  Emerson  Land,  at  the  price  of 
$3,500,  having  previously  sold  the  timber  on 
it  for  $250;  and,  her  husband  having  died, 
appellant  instituted  this  suit  against  H.  E. 
Shipp  and  Emerson  Land,  appellees,  claim- 
ing dower  in  the  land,  and  in  the  proceeds 
from  tJie  timber  sold  therefrom  by  Shipp. 
She  alleges  in  her  bill  that  she  was  forced 
by  her  husband's  threats  of  violence  to  exe- 
cute the  deed  of  separation  from  him,  of 
June  27,  1896,  but  this  is  not  clearly  shown 
by  the  proof.  Therefore  appellees  contend: 
First,  that  appellant  is  bound  by  the  provi- 
sions of  the  deed  of  separation  which  relate 
to  her  dower,  and,  having  relinquished  it  by 
deed  duly  of  record,  she  cannot,  after  the 
death  of  her  husband,  assert  her  right  of 
dower  in  the  lands  of  which  he  was  seised 
during  the  coverture;  and,  second,  that,  if 
the  deed  of  separation  did  not  release  or  re- 
linquish appellant's  dower  in  the  land,  she 
cannot  assert  claim  to  it,  and  retain  the 
money  paid  her  in  lieu  thereof. 

To  sustain  the  first  contention,  it  is  nec- 
essary to  regard  the  wife's  inchoate  right  of 
dower  in  her  husband's  lands  as  her  statu- 
tory separate  estate,  with  reference  to  which 
she  has  the  power,  under  the  married 
woman's  act  (chapter  103  of  the  Code),  to 
contract.  Sections  2501  and  2502  of  the 
Code  provide  how  deeds  or  conveyances  by 
the  husband  and  wife  may  be  acknowledged 
for  recordation,  and  the  effect  of  such  con- 
veyances, when  recorded,  upon  the  dower  of 
the  wife,  or  her  estate  in  the  lands  conveyed. 
They  are  substantially  the  same  as  the  pro- 
visions in  the  Codes  of  1873  and  1860  relat- 
ing to  the  acknowledgment,  recordation,  and 
effect  of  a  deed  by  husband  and  wife,  when 
recorded,  upon  the  dower  ol  the  wife,  etc., 
except  that  the  privy  examination  of  the 
wife  is  dispensed  with. 
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In  Switzer  y.  Switzer,  26  Gratt  574,  the 
question  was  raised  as  to  the  effect  of  the  ac- 
knowledgment of  a  deed  of  separation  be- 
tween husband  and  wife  under  these  statutes 
as  they  formerly  stood,  and  it  was  held  that 
they  only  applied  to  conveyances  from  hus- 
band and  wife  to  a  third  party.  Says  the 
court  in  the  opinion,  by  Staples,  J.:  "It  is 
the  union  of  the  husband  and  wife,  as  gran- 
tors, that  makes  the  instniment  operative." 
The  court  in  that  case,  expressly  waiving 
the  decision  of  the  general  question  as  to 
whether  any  deed  of  separation  was  valid  to 
any  extent  or  for  any  purpose,  held  that  a 
contract  or  agreement  for  separation,  made 
directly  with  the  husband,  is  void  as  to  the 
wife,  as  her  legal  existence  is  merged  in  his, 
and  she  is  presumed  to  be  acting  under  his 
influence. 

The  married  woman's  act  makes  no  refer- 
ence, directly  or  indirectly,  to  the  rights  of 
the  wife  in  the  husband's  property,  real  or 
personal,  acquired  by  the  marriage.  It  sim- 
ply enlarges  the  powers  of  the  wife  over 
property  declared  in  the  act  to  be  her  sep- 
arate estate.  There  is  nothing  whatever  in 
the  act  conferring  upon  the  wife  the  power 
to  contract  generally,  whether  she  had  sep- 
arate estate  or  not.  Hirth  v.  Hirth,  98  Va. 
— ,  34  S.  £.  0C4.  Instead  of  enlarging  the 
soope  of  the  statute  as  it  originally  stood, 
and  which  makes  provision  as  to  how  the 
wife  may  relinquish  her  right  of  dower  in 
her  husband's  lands,  the  legislature  has, 
since  the  passage  of  the  married  woman's 
act,  restricted  its  scope  by  adding  the  fol- 
lowing words  thereto:  "Such  writing  shall 
not  operate  any  further  upon  the  wife  or  her 
representatives  by  means  of  any  covenant  or 
wairanty  contained  therein  which  is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit,  or  which  if  it  relate 
to  her  said  right  of  dower,  or  to  any  estate 
or  interest  conveyed  other  than  her  own,  is 
not  made  with  reference  to  her  separate  es- 
tate as  a  source  of  credit."  Section  2502  of 
the  Code.  The  plain  purpose  of  this  amend- 
ment and  its  effect  are,  not  the  enlargement 
of  the  scope  of  the  statute  by  reason  of  the 
married  woman's  act,  but  a  restriction  so  as 
*  not  to  affect  the  separate  estate  unless  the 
covenants  in  the  deed  were  made  with  refer- 
ence to  her  separate  estate  as  a  source  of 
credit. 

In  Mcison  v.  Mason,  140  Mass.  63,  3  N.  E. 
19,  the  wife,  by  her  deed,  made. in  her  hus- 
band's lifetime,  in  consideration  of  $300  paid 
her  by  the  husband,  or  out  of  his  estate, 
undertook  to  convey  to  a  son  of  the  husband, 
and  one  of  the  devisees  under  his  will  sub- 
sequently made,  all  right,  title,  and  inter- 
est which  she  then  had  or  might  thereafter 
have  in  her  husband's  estate;  expressly  re- 
ferring to  her  right  of  dower.  After  the 
husband's  death  the  wife  claimed  dower  in 
his  estate,  and  the  same  defense  was  made  to 
her  demand  as  is  made  in  the  case  at 
bar;  and  it  was  held  that  the  wife's  incho- 
ate right  of  dower  was  not  separate  estate 
that  the  wife  might  dispose  of  in  the  life  of 
the  husband,  that  such  a  conveyance  did  not 
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bar  her  dower,  and  that  she  was  not  com^ 
pelled  to  refund  the  $300,  as  a  condition  o£ 
having  her  dower  assigned.  The  opinion  ex- 
pressly says  that  the  statute  in  force  in  Mas- 
sachusetts conferring  upon  a  married  woman 
the  power  to  make  contracts  must  be  limit- 
ed in  construction  so  as  to  exclude  the  oght 
of  a  married  woman  to  make  contracts  for 
the  conveyance  of  her  right  of  dower. 

In  White  v.  Wager,  25  N.  Y.  328,  it  was- 
held  that  the  disability  of  a  husband  to  take 
land  by  conveyance  from  his  wife  is  not  re- 
moved by  the  statute  enabling  her  to  devise 
and  convey  as  if  she  were  immarried. 

In  Flynn  v.  Flynn,  171  Mass.  312,  42  L.  R. 
A.  08,  50  N.  E.  650,  it  was  held  that,  until 
the  husband's  death  and  the  actual  assign- 
ment of  the  dower,  the  wife  or  widow  has- 
no  "estate"  in  the  land,  but  her  interest  i» 
an  inchoate  charge,  of  a  peculiar  nature,, 
which,  while  it  may  be  released  to  a  vendee* 
of  the  husband,  cannot  be  assigned  or  con- 
veyed to  any  oUier.  In  Moore  v.  Tfeto  York,. 
8  N.  Y.  110,  59  Am.  Dec.  473,  which  was  also 
a  proceeding  to  condemn  lands  of  a  married 
man  under  the  New  York  statutes,  it  was  in- 
sisted that  the  wife  was  a  necessary  party 
defendant;  but  the  court  held,  as  in  the  case- 
of  Flynn  v.  Flynn,  171  Mass.  312,  42  L.  R- 
A.  98,  50  N.  E.  650,  that  she  was  not,  for 
the  reason  that,  while  her  inchoate  right  of 
dower  in  the  land  was  an  interest  which 
might  be  released,  it  was  not  the  subject  of 
grant  or  assignment,  "nor  is  it  in  any  sense 
an  interest  in  real  estate." 

We  are  cited  by  counsel  for  appellees  t» 
Jones  V.  Fleming  (decided  l^  the  court  of 
appeals  of  New  York)  104  N.  Y.  418,  10  K. 
E.  693,  and  Rhoades  v.  Davis,  51  Mich.  306, 
16  N.  W.  659,  as  holding  that  the  wife's  in- 
choate right  of  dower  is  her  separate  estate, 
which  she  may  release  to  her  husband  by  vir- 
tue of  the  married  woman's  act. 

The  case  of  Jones  v.  Fleming  is  very  un- 
like the  case  at  bar.  In  that  case  the  con- 
tract was  between  the  children  of  the  hus- 
band by  a  former  marriage,  the  committee 
of  the  husband  (a  lunatic),  and  the  wife,  by 
which  the  wife,  in  consideration  of  $3,400 
and  the  settlement  of  certain  suits  as  to  ali- 
mony, agreed  to  release  her  right  of  dower 
in  the  husbBind's  lands.  The  contract  was 
with  a  third  party,  the  children  of  the  hus- 
band, not  a  contract  with  the  husband.  Be- 
sides, the  court  had,  in  several  previous 
cases,  decided  that  a  married  woman,  under 
their  statute,  had  the  power  to  contract  gen- 
erally, and  whether  she  had  separate  estate 
or  not  at  the  time  of  the  contract  was  imma- 
terial. Ackley  v.  Westervelt,  86  N.  Y.  448 ; 
Tiemeyer  v.  Tumquist,  86  N.  Y.  516,  39  Am» 
Rep.  674.  This  is  contrary  to  the,  views  ex- 
pressed by  this  court  in  construing  our  mar- 
ried woman's  act.  Hirth  v.  Hirth,  98  Va. 
— ,  34  S.  E.  964. 

In  Rhoades  v.  Davis,  51  Mich.  306,  16  N. 
W.  650,  the  supreme  court  of  Michigan,  con- 
struing the  statute  of  that  state  very  simi- 
lar to  our  married  woman's  act,  does  hold 
that  a  married  woman's  release  to  her  hus- 
band of  her  dower  right,  if  made  for  a  good 
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consideration  and  without  fraud  or  improp- 
er dealing,  is  binding  upon  the  wife.  In 
other  words,  the  court  took  the  view  that  the 
act  permitting  the  wife  to  dispose  of  her  in- 
terests as  if  single  empowered  her  to  con- 
tract with  reference  to  her  inchoate  right  of 
dower  in  her  husband's  estate,  regarding  her 
dower  interest  as  her  statutory  separate  es- 
tate. 

In  this  view  we  are  unable  to  concur.  It 
is  not  in  accord  with  the  trend  of  the  deci- 
sions of  this  court  holding  that  the  married 
woman's  act  gives  to  the  wife  such  estate 
as  is  indicated  by  the  plain  words  of  the  stat- 
ute, and  such  control  of  it  as  the  statute 
directe,  and  that  in  all  other  respecte  the 
relations  of  husband  and  wife  as  to  prop- 
erty remain  unaltered.  Section  2284  of 
chapter  103  (married  woman's  act)  is  spe- 
cific in  enumerating  the  various  species  of 
property  that  constitute  the  separate  estate 
of  a  married  woman;  and  it  is  not  possible, 
we  think,  by  any  liberality  of  construction, 
to  bring  the  inchoate  right  of  dower  in  lands 
of  which  the  husband  is  seised  during  the 
coverture  within  ite  provisions. 

The  only  ground  upon  which  appellant 
could  be  required  to  refund  the  $400  paid  to 
her  by  her  husband,  before  having  dower  as- 
signed in  the  lands  in  question,  is  that  the 
deed  of  separation  of  June  27,  1896,  created 
a  statutory  jointure,  and  that  she  cannot  re- 
tain the  jointure  and  have  dower  in  the  land. 
Sections  2270  and  2271  of  the  Code,  as  to 
jointure,  differ  from  jointure  at  common  law 
only  in  that  under  the  statute  it  may  be  of 
personal  as  well  a«  real  estate.  At  common 
law  the  essentials  of  jointure  were :  It  must 
consist  of  an  estate  or  interest  in  land, 
to  take  effect  in  possession  or  profit 
immediately  on  the  death  of  the  hus- 
band, and  must  be  made  in  satisfaction  of 
the  dower,  and  so  appear  in  the  deed.  It  is 
an  absolute  bar  only  when  made  before  mar- 
riage. If  made  after  marriage,  it  only  pute 
the  wife  to  her  election  whether  to  accept 
the  provision  or  claim  dower. 

Under  the  statute,  as  well  as  at  common 
law,  a  provision  in  lieu  of  dower  is  to  take 
effect  at  the  death  of  the  husband ;  for  it  is 
then  that  the  widow  is  put  to  her  election  as 
to  whether  she  will  accept  the  jointure,  or 
claim  dower  in  her  husband's  estate,  and  the 
provision  of  the  statute  is  that,  "when  she 
shall  elect  and  receive  her  dower,  the  estete 
so  conveyed  or  devised  to  her  shall  cease  and 
determine."    Code,  5  2271. 

If,  after  the  husband's  death,  the  widow 
accepte  the  provision  made  for  her  in  lieu  of 
dower,  she  bars  herself  of  dower;  but  if  she 
has  received  the  provision  during  her  hus- 
band's life,  and  has  spent  or  wasted  it,  she 
may  take  the  dower  as  if  it  had  not  been 
made.  It  is  necessary,  in  order  to  estop  her, 
that  she  should  have  enjoyed  the  provision, 
or  a  part,  at  least,  after  her  husband's  death. 
5  Am.  &  Eng.  Enc.  Law,  p.  91 1,  and  authori- 
ties cited. 

The  deed  of  separation  in  this  case  con- 
tains none  of  the  elements  of  a  jointure.  It 
is  nothing  more  nor  less  than  an  attempt  to 
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dissolve  the  marital  relations  between  the 
parties,  to  obtain  from  the  wife  a  release, 
directly  to  her  husband,  of  her  inchoate 
right  of  dower  in  his  estate,  and  to  place 
upon  her  the  support  of  herself  and  the  child 
of  the  marriage.  In  the  condition  in  which 
the  wife  was  thereby  placed,  the  money  con- 
sideration for  entering  into  the  contract  was 
readily  consumed  in  the  use  for  the  support 
of  herself  and  child. 

The  wife  being  without  power  to  make 
such  a  contract  it  is  absolutely  void  as  to 
her,  and  therefore  does  not  bar  her  dower 
in  the  lands  of  which  the  husband  was  seised 
during  the  coverture. 

Nor  can  she,  upon  equitable  grounds,  as 
is  contended,  be  required  to  refund  the  $400 
paid  her  as  in  lieu  of  her  dower.  Her  claim 
to  dower  is  a  common-law  right,  which  she 
could  enforce  at  law  or  in  equity.  True, 
she  chose  to  assert  her  claim  in  a  court  of 
equity,  but  she  is  not  seeking  equiteble  re- 
lief in  the  cancelation  of  a  release  or  relin- 
quishment of  her  dower.  She  is  entitled  to 
dower  in  the  estete  of  her  husband  to  the 
extent  to  which  she  has  not  released  or  re- 
linquished it  in  a  manner  authorized  by  law, 
and  her  right  is  in  no  way  affected  by  the 
deed  of  separation  of  June  27,  1896. 

The  learned  judge  of  the  court  below,  hav- 
ing token  the  view  that  appellant  was  not, 
by  reason  of  the  deed  of  separation,  entitled 
to  dower  at  all  in  the  lands  in  question,  did 
not,  of  course,  pass  upon  the  character  or 
extent  of  her  dower  interest  therein.  She 
claims  dower  in  the  lands,  and  in  the  pro- 
ceeds from  the  sale  of  the  timber  thereon  by 
appellee  H.  £.  Shipp.  It  is  contended  for 
her  that  as  the  debt  secured  by  the  trust 
deed  upon  the  land  made  by  the  husband 
during  the  coverture,  in  which  she  united, 
had  been  satisfied,  her  right  of  dower  in  the 
land  was  again  in  full  vigor,  although  the 
debt  thereby  secured  was  paid  out  of  the  pro- 
ceeds from  the  sale  of  the  land  by  the  trustee 
in  the  subsequent  deed  of  the  husband,  in 
which  the  wife  did  not  unite.  In  this  view 
we  cannot  concur.  The  deed  of  separation 
being  a  nullity  as  to  appellant,  her  right  of 
dower  in  her  husband's  estete  at  his  dea^ 
and  now  are  the  same  as  if  it  had  never 
been  entered  into;  that  is  to  say,  the  sale 
by  the  trustee  in  the  subsequent  deed  of 
trust  given  by  the  husband  during  the  cover- 
ture did  not  affect  appellant's  right  of  dow- 
er in  the  land  to  any  further  extent  than  a 
deed  of  conveyance  by  the  husband  to  the 
purchaser  would  have  affected  her  right. 
When  the  deed  of  trust  by  the  husband,  un- 
der which  the  land  was  sold,  was  executed^ 
appellant  held  her  inchoate  right  of  dower 
in  the  equity  of  redemption  in  the  land, 
which  was  all  the  husband  could  convey  to 
the  trustee;  and  upon  the  death  of  the  hus- 
band this  right  of  dower  became  consum- 
mate, she  not  having  released  or  relinquished 
it  in  any  mode  authorized  by  law.  Wheat- 
ley  V.  Calhoun,  12  Leigh,  264,  37  Am.  Dec. 
654,  and  §  2269  of  the  Code.  Sections  2277 
and  2278  of  the  Code  also  apply. 

The  decree  of  the  Cirouit  Court,  diamise^ 
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ing  appellant's  hill,  toill  he  reversed,  and  the 
cause  remanded  for  further  proceedings 
therein  in  accordance  with  this  opinion. 

Keith,  P.,  concurs  in  the  opinion  of  Card- 
well,  J. 

Note  by  Bnohanan  and  Harrison,  JJ.: 
We  concur  in  the  opinion,  except  so  far  as 
anything  said  therein  may  be  construed  as 
deciding  to  what  extent  a  married  woman 
relinquishes  her  right  of  dower  when  she 
unites  with  her  husband  in  a  deed  of  trust, 
to  secure  a  debt  upon  his  real  estate.  That 
question  does  not  arise  in  this  case,  and  we 
do  not  wish  to  be  understood  as  expressing 
any  opinion  upon  it. 


Thomas  TREVETT,  Plff.  in  En:, 

V. 

PRISON  ASSOCIATION  OF  VIRGINIA. 


( 


Va. 


) 


1.  A  prison  association  Im  not  a  pub- 
lic corporation  exempt  from  liability 
for  its  torts,  where  It  Is  not  controlled  by 
the  state,  but  makes  and  enforces  Its  own  by- 
laws and  re^rulatloDS  for  the  management  of 
Its  affairs,  is  invested  with  all  the  rights  and 
privileges,  and  subject  to  all  the  responsibili- 
ties of  corporations,  and  receives  a  reason- 
able compensation  for  Its  services,  although 
its  objects  are  of  a  benevolent  character,  and 
It  is  required  to  make  an  annual  report  of  its 
work  to  the  general  assembly. 

2.  Damasres  for  the  pollution  of  a 
stream  by  tbe  discbarse  tberein, 
through  sewers  constructed  for  the  purpose, 
of  the  refuse  water  and  excrement  from  wash- 
tubs,  bathtubs,  and  closets  of  the  buildings 
of  a  prison  association,  in  which  are  quar- 
tered several  hundred  persons,  may  be  re- 
covered by  a  riparian  owner  who  conducts 
a  profitable  dairy  and  butter  business,  neces- 
sitating a  plentiful  supply  of  pure  water  for 

Jils  cows,  and  who  also  uses  the  water  for 
domestic  purposes. 

(June  14,  1900.) 

ERROR  to  the  Circuit  Court  for  Henrico 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enjoin  the 
pollution  of  a  watercourse.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  R.  Courtney,  Henry  R.  Pol- 
lard, and  John  Garland  Pollard,  for 
plaintilf  in  error: 

The  right  of  a  riparian  owner  to  have  the 
water  of  a  stream  come  to  him  in  its  natural 
purity  is  as  well  recogni:^  as  the  right  to 
have  it  flow  to  his  land  in  its  usual  flow  and 
volume. 

Wood,  Nuisances,  §  427;  28  Am.  &  Eng. 
Enc.  Law,  p.  953. 


The  right  to  the  use  for  secondary  or  arti- 
ficial purposes — such  as  for  irrigation  of 
land,  the  propelling  of  factories  and  mills, 
and  the  discharge  of  sewage,  etc. — is  to  be 
enjoyed  subject  to  the  primary  right  of  the 
riparian  owner  abutting  on  the  stream 
below. 

2  Minor,  Tnst.  p.  28 :  3  Kent,  Com.  440,  and 
note  a :  Baltimore  v.  Warren  Mfg.  Co.  69  Md. 
96;  Wood,  Nuisances,  §  426;  Atty.  Gen.  v. 
Lerds,  L.  R.  5  Ch.  589. 

The  fact  that  public  health  and  conveni- 
ence will  be  best  subserved  by  discharging 
sewage  into  a  stream  makes  no  difference. 

Atty.  Gen.  v.  Hackney  Bd.  of  Works,  L.  R. 
20  K«i.  620, 

It  IS  a  matter  of  no  importance  that  the 
defendant  may  not  have  intended  injury  to 
the  plaintiff. 

Honsce  v.  Hammond,  39  Barb.  89. 

Messrs.  C.  V.  Meredith  and  Robert 
Stiles,  for  defendant  in  error: 

Where  two  parties  are  interested  in  the 
same  property,  neither  has  any  rights  there- 
in save  as  subject  to  the  legal  rights  of  the 
other. 

The  plaintiff,  being  a  riparian  proprietor 
on  a  stream  or  watercourse  below  the  de- 
fendant, has  no  rights  in  said  stream  or  wa- 
tercourse save  as  subject  to  the  proper  l^al 
rights  and  uses  of  the  defendant  above  him. 

Merrifield  v.  Worcester,  110  Mass.  216,  14 
Am.  Rep.  502;  Barnard  v.  Shcrley,  135  Ind. 
547,  24  L.  R.  A.  508;  34  N.  E.  600,  35  N.  E. 
IIT;  Washburn  d  M.  Mfg.  Co.  v.  Worcester, 
110  Mass.  458;  Morse  v.  Worcester,  139 
Mass.  389,  2  N.  E.  694;  Pennsylvania  Coal 
Co.  v.  SamUrson,  113  Pa.  126.  6  Atl.  453; 
Richmond  v.  Tvst,  8  Ind.  App.  482,  48  N. 
E.  610. 

Keith,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  sued  the  Prison  Associa- 
tion of  Virginia  in  an  action  of  trespass  on 
the  case,  and  in  his  declaration  states  that 
he  is  the  owner  of  a  tract  of  land  in  the 
county  of  Henrico,  upon  which  he  and  his 
family  reside  and  carry  on  a  dairy  and  but- 
ter business  in  addition  to  ordinary  farm- 
ing o])erations,  keeping  a  large  number  of 
cows,  which  renders  a  supply  of  pure  water 
essential;  that  the  water  for  the  use  of  the 
stock  is  supplied  by  a  stream  which  was  pure 
and  uncontaminated,  and  without  pollution 
of  any  kind,  and  that  the  milk  and  butter 
from  the  cows  which  drank  the  water  was 
free  from  any  objection  or  odor,  and  ccmi- 
mnnded  the  highest  price  on  the  market; 
that  the  defendant  in  error,  the  Prison  Asso- 
ciation of  Virginia,  became  the  owner  of  a 
certain  tract  of  land  upon  said  stream  above 
the  land  of  the  plaintiff,  so  that  the  water 
which  passed  through    the   plaintiff's    land, 


Note. — As  to  nature  of  incorporated  instltu- 
tions  l>elonging  to  the  state,  sec  note  to  State 
€S  rel.  Little  v.  Board  of  Regents  (Kan.)  20  L. 
R.  A.  378 ;  also  Lane  v.  Minnesota  State  Agri. 
Soc.  (Minn.)  29  L.  R.  A.  708;  Sterling  v.  Re- 
gents of  the  University  (Mich.)  34  L.  R.  A. 
150;  Oklahoma  Agri.  &  Mechanical  College  v. 
Willis  (Okla.)  40  L.  R.  A.  677 ;  Gross  v.  Ken- 
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tucky  Bd.  of  Managers  of  World's  Columbian 
Exposition  (Ky.)  43  L.  R.  A.  703;  and  Mala  v. 
Eastern  State  Hospital  Directors  (Va.)  47  L. 
R.  A.  577. 

As  to  right  of  municipal  corporation  to  drain 
sewage  into  waters,  see  Piatt  Bros,  ft  Co.  v. 
Waterbury  (Conn.)  48  L.  R.  A.  691,  and  note. 
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and  i^a«  used  by  Lis  stock  and  family,  came 
tlirouj^h  the  defendant's  land;  that  the  de- 
fendant established  upon  its  land  a  school 
for  the  confinement  of  youthful  criminals, 
known  aa  the  "Laurel  Industrial  School," 
and  erected  thereon  numerous  buildings  for 
their  accommodation,  and  collected  and 
quartered  therein  several  hundred  persons, 
and  furnished  the  buildinj^s  with  wash  tubs, 
bathtubs,  urinals,  and  closets,  without  the 
consent  of  the  plaintiff,  and  against  his  pro- 
test, and  emptied  the  refuse,  water,  urine, 
and  excrement  therefrom  into  the  stream, 
and  thereby  polluted  the  natural  and  pure 
water  of  the  stream  on  plaintiff^s  lands  be- 
low, and  by  reason  thereof  broke  up  and  de- 
stroyed his  dairy  business,  seriously  injured 
the  health  of  his  family,  impaired  the  healtli- 
fulness  of  his  home,  and  greatly  lessened  the 
value  of  his  property  in  the  public  estima- 
tion, and  reduced  its  salable  value  in  the 
market. 

The  second  count  is  substantially .  identi- 
cal with  the  first,  except  that  it  charges  the 
defendant  with  having  erected  wash  houses, 
urinals,  and  closets,  and  constructed  sewei's 
from  them  to  the  stream  where  it  passes 
through  the  defendant's  lands,  and  by  means 
of  the  said  contrivances  the  defendant  emp- 
tied large  quantities  of  impure  water,  urine, 
excrement,  and  fecal  matter,  which  mingled 
with  the  water  therein,  and  by  the  natural 
flow  of  the  stream  polluted  the  water  of  the 
branch  in  and  upon  plaintiff's  farm  below, 
from  which  his  stock  and  milch  cows  had 
to  obtain  their  daily  supply  of  water  to  sat- 
isfv  the  demands  of  nature. 

The  third  coimt  is  to  the  same  effect,  with 
the  additional  allegation  that  by  reason  of 
the  impurities  carried  into  it  by  means  of 
the  sewers  erected  by  the  defendant  not  only 
was  the  water  contaminated,  but  that  the 
atmosphere  about  plaintiff's  home  became 
impregnated  with  microbes  of  typhoid  fever 
and  malaria,  and  was  made  in  every  way  in- 
jurious to  health,  and  in  consequence  thereof 
the  healthfulness  of  the  plaintiff's  farm  was 
destroyed,  and  that  of  his  family  seriously 
impaired.  By  reason  of  the  premises  plain- 
tiff claims  to  have  suffered  damage  to  the 
extent  of  $2,000,  for  which  he  sues. 

The  defendant  demurred  to  this  declara- 
tion, the  demurrer  was  sustained,  the  suit 
dismissed,  and  a  writ  of  error  was  obtained 
from  this  court  by  the  plaintiff. 

The  first  objection  interposed  by  defend- 
ant in  error  is  that  it  is  not  liable  to  be  sued 
for  its  torts,  and  in  support  of  this  proposi- 
tion relies  upon  the  recent  case  of  Maia  v. 
EfMtem  State  Hospital,  97  Va.  607,  47  L.  R. 
A.  577,  34  S.  E.  617.  It  was  there  held  that 
"an  examination  of  the  statutes  creating 
and  continuing  this  hospital  shows  that  it 
was  created  and  exists  for  purely  govern- 
mental purposes,  and  is  under  the  exclusive 
ownership  and  control  of  the  state.  It  has 
no  stockholders,  no  members  even,  except 
directors,  having  no  interest  in  it  or  its  af- 
fairs, who  are  appointed  by  the  governor  by 
and  with  the  consent  of  the  senate,  and  are 
in  fact  public,  rather  than  corporate,  offi- 
cials, endowed  with  a  corporate  being  for  a 
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more  convenient  administrati<»i  of  the  duties 
imposed  upon  them  by  law,  and  are  made 
liable  to  fines  for  any  failure  to  perform 
their  duties. 

"The  moneys  necessary  to  defray  the  ex- 
penses of  maintaining  and  caring  for  its  in- 
mates is  provided  by  annual  appropriations 
made  by  the  general  assembly  otit  of  the  pub- 
lic treasury,  and  the  manner  of  keeping  and 
disbursing  its  funds  is  prescribed  by  statute. 
The  directors  are  required  to  make  quarter- 
ly reports  to  the  auditor  of  public  accounts 
showing  in  detail  how  they  have  been  dis- 
bursed, and  to  report  annually  to  the  gover- 
nor, for  the  information  of  the  general  as- 
sembly, the  condition  of  the  hospiUil,  and  the 
sums  received  and  disbursed  by  them." 

The  prison  association  is  not  such  a  cor- 
poration. It  is  a  voluntary  association  of 
individuals,  who  procured  a  charter  for  cer- 
tain specified  objects.  It  is  not  controlled 
by  the  state,  but  by  its  own  corporate  offi- 
cials. It  makes  arid  enforces  its  own  by- 
laws and  regulations  for  the  management  of 
its  affairs  and  property.  It  is  invested  with 
all  i>owers,  rights,  and  pri\ileges  conferred, 
and  made  subject  to  all  the  responsibilities, 
regulations,  and  restrictions  imposed,  by  the 
common  law  and  the  statutes  of  this  com- 
monwealth upon  corporate  bodies.  It  may 
acquire  and  hold  property,  the  value  of  the 
real  estate  held  by  it  being  limited  to  $100,- 
000.  Its  general  objects,  it  may  be  conceded 
arc  of  a  benevolent  character,  as  they  look 
to  the  improvement  of  the  government,  disci- 
pline, and  general  manag;ement  of  prisons 
within  this  statue,  and  the  amelioration  of  the 
condition  of  prisoners,  but  for  its  services  in 
this  behalf  it  receives  a  reasonable  compen- 
sation; and,  while  its  officers  are  required 
"to  make  an  annual  report  of  their  work  to 
the  general  assembly  of  Virginia,"  that  does 
not  constitute  it  a  public  corporation,  and 
give  it  immunity  from  responsibility  for  its 
torts.  • 

In  1  Wood,  Nuisances,  3d  ed.  §  427,  it  is 
said :  "The  right  of  a  riparian  owner  to  have 
the  water  of  a  stream  come  to  him  in  its  natr 
ural  purity  is  as  well  recognized  as  the  right 
to  have  it  flow  to  his  land  in  its  usual  flow 
and  volume.  But  in  reference  to  this,  as 
with  the  air,  it  is  not  every  interference  with 
the  water  that  imparts  impurities  thereto 
that  is  actionable,  but  only  such  as  impart 
to  the  water  such  impurities  as  substantially 
impair  its  value  for  the  ordinaiy  purposes  of 
life,  and  render  it  measurably  unfit  for  do- 
mestic purposes,  or  such  as  causes  unwhole- 
some or  offensive  vapors  or  odors  to  arise 
from  the  water,  and  thus  impairs  the  com- 
fortable or  beneficial  enjoyment  of  property 
in  its  vicinity,  or  such  as,  while  producing 
no  actual,  sensible  eiXwt  upon  the  water,  are 
yet  of  a  character  calculated  to  disgust  the 
senses,  such  as  the  deposit  of  the  carcasses 
of  dead  animals  therein,  or  the  erection  of 
privies  over  a  stream,  or  any  other  use  cal- 
culates! to  produce  nausea  or  disgust  in  those 
using  the  water  for  the  ordinary  purposes  of 
life,  or  such  as  impair  its  value  for  manufac- 
turing purposes." 

The  great  principle  upon  which  the  law  as 
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thus  stated  rests  is  that  every  man  must  use 
his  own  property  so  as  not  to  injure  that  of 
another.  It  is  true,  as  urged  by  counsel  for 
defendant  in  error,  that  the  operation  of  this 
principle  is  qualified  by  afiother  maxim 
founded  in  natural  law,  that  he  who  exer- 
cises only  his  own  legal  rights  injures  no 
one.  The  motive,  go^  or  bad,  which  influ- 
enced the  action  complained  of  is  generally 
of  no  importance  whatever;  for  it  is  well 
stated  by  an  eminent  writen  upon  this  sub- 
ject that,  "Whatever  one  has  a  right  to  do, 
another  can  have  no  right  to  oom plain  of." 
Cooley,  Torts,  p.  630,  §  6.  If,  therefore,  a 
lawful  act  is  done  in  a  lawful  manner, 
though  another  may  be  injured  by  it,  the 
law  affords  no  remedy.  It  is  damnum  abs- 
que injuria. 

As  was  said  by  the  court  in  Merrifield  v. 
Worcester,  110  Mass.  210,  14  Am.  Rep.  502: 
''Cultivating  and  fertilizing  the  lands  bor- 
dering on  the  stream,  and  in  which  are  its 
sources,  their  oocupaticm  by  farm  houses  and 
other  erections,  will  unavoidably  cause  im- 
purities to  be  carried  into  the  stream.  As 
the  lands  are  subdivided,  and  their  occupa- 
tion and  use  become  multifarious,  these 
causes  will  be  rendered  more  operative,  and 
their  effects  more  perceptible.  The  water 
may  thus  be  rendered  unfit  for  many  uses 
forwhich  it  had  before  been  suitable,  but,  so 
far  as  that  condition  results  only  from  rea- 
sonable use  of  the  stream  in  accordance  with 
the  common  right,  the  lower  riparian  pro- 
prietor has  no  remedy. 

"When  the  population  becomes  dense,  and 
towns  or  villages  gather  along  its  banks,  the 
stream  naturally  and  necessarily  suffers  still 
greater  deterioration.  Roads  and  streets 
crossing  it,  or  running  by  its  side,  with  their 
gutters  and  sluices  discharging  into  it  their 
surface  water  collected  from  over  large  spa- 
ces, and  carrying  with  it  in  suspension  the 
loose  and  light  material  that  is  thus  swept 
oJBT,  are  ^undant  sources  of  impurity, 
against  which  the  law  affords  no  redress  by 
action.** 

The  wrong  complained  of  in  the  declara- 
tion under  consideration  differs  widelv  from 
that  pollution  of  water  incident  to  the  causes 
adverted  to  in  the  foregoing  quotation.  Here 
it  is  charged,  not  only  that  privies  were 
erected  for  the  accommodation  of  a  great 
number  of  people,  but  also  that  the  defend- 
ant "emptied  refuse  water,  urine,  and  excre- 
ment therefrom  into  the  stream,"  and  in 
other  counts  it  is  charged  that  this  was  done 
by  means  of  sewers  specially  constructed  for 
that  purpose.  Privies  are  prima  facie  nui- 
sances, and,  "although  necessary  and  indis- 
pensable in  connection  with  the  use  of  prop- 
erty for  the  ordinary  purposes  of  habitation, 
yet  if  they  are  built  or  are  allowed  to  remain 
m  such  a  condition  as  to  annoy  others  in  the 
proper  enjoyment  of  their  property,  .  .  . 
they  are  nuisances  in  fact,  and  render  the 
person  erecting  or  using  them  liable  for  all 
the  injurious  consequences  flowing  there- 
from." 

*'The  pollution  of  the  water  by  artificial 
drainage,  which  causes  sewage  to  flow  into 
a  stream,  spring,  or  well,  whether  done  by  a 
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municipal  corporation  or  an  individual,  con- 
stitutes a  nuisance  which  entitles  the  own- 
er to  damages  therefor;  the  rule  being  that 
a  municipal  corporation  has  no  more  right 
to  injure  the  waters  of  a  stream  or  the  prem- 
ises of  an  individual  than  a  natural  person.*' 
1  Wood,  Nuisances,  3d  ed.  §§  427,  570. 

In  Chapman  v.  Rochester,  110  N.  Y.  273, 
1  L.  R.  A.  206,  18  K.  E.  88,  the  defendant 
constructed  certain  sewers,  and  through 
them  discharged,  not  only  surface  water,  but 
the  sewage  from  houses,  and  the  contents 
from  a  large  number  of  waterdosets,  in 
Thomas  creek,  above  plaintiff's  land,  so  as  to 
render  its  water  unfit  for  use,  and  covered  its 
banks  with  filthy  and  unwholesome  sediment. 
"These  and  other  facts,"  said  the  court,  "well 
warranted  the  conclusion  of  the  trial  court 
that  the  act  of  the  defendant  in  thus 
emptying  its  sewers  constituted  an  offen- 
sive and  dangerous  nuisance.  .  .  .  The 
filth  of  the  city  does  not  flow  naturally  to 
the  lands  of  the  plaintiff,  as  surface  water 
finds  its  level,  but  is  carried  thither  by  arti- 
ficial arrangements  prepared  by  the  city,  and 
for  which  it  is  responsible.  .  .  .  Tlie 
case  comes  within  the  general  rule  which 
gives  to  a  person  injured  by  the  pollution  of 
air  or  water,  to  the  use  of  which,  in  its  nat- 
ural condition,  he  is  entitled,  an  action 
against  the  parfy,  whether  it  be  a  natural 
person  or  a  corporation  who  causes  that  pol- 
lution." 

The  case  of  Baltimore  v.  Warren  Mfg.  Oo, 
59  Md.  06,  is  instructive.  The  city  of  Bal- 
timore asked  an  injunction  against  the  de- 
fendants to  restrain  them  from  polluting 
Gunpowder  river,  the  source  of  its  supply 
of  water  for  drinking  and  other  purposes. 
The  defendant  was  an  upper  riparian  pro- 
prietor, and  the  charge  against  it  was  that 
it  discharged,  or  knowingly  suffered  or  per- 
mitted to  be  discharged,  into  said  stream  ref- 
use water  from  its  factory,  impregnated 
with  divers  injurious  ingredients  and  sub- 
stances, put  into  the  same  by  the  defendants 
at  it«*  factory,  whereby  the  water  was  ren- 
dered less  pure  and  fit  for  use  by  man  as 
drinking  water.  This  charge  was  held  to  be 
too  vague  as  to  the  nature  and  character  of 
the  defilement,  but  the  additional  charge 
that  he  erected,  maintained,  and  used  divers 
large  privies  and  hog  pens  at  or  near  said 
factory,  the  excrement  and  filth  whereof  the 
defendants  caused  or  wilfuUy  suffered  and 
permitted  to  be  discharged  into  the  waters 
of  Gunpowder  river,  whereby  the  water  of 
the  stream  was  greatly  polluted,  was  held  to 
be  cause  for  the  injunction. 

Tracing  the  law  from  the  time  of  Lord 
Coke  to  more  recent  times,  the  court,  speak- 
ing through  Judge  Alvey,  declares  that  "all 
common-law  authorities  agree  that  a  ripari- 
an owner  has  the  right  to  the  natural 
stream  of  water  fiowing  by  or  through  his 
land,  in  its  ordinary  natural  state,  both  as  to 
its  quantity  and  quality,  as  incident  to  the 
right  to  the  land  on  or  through  which  the 
watercourse  runs.  ...  If,  therefore,'* 
said  the  court,  "the  defendants,  being  up- 
per riparian  proprietors,  and  as  such  enti- 
tled to  the  ordinary  use  of  the  water,  in- 
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eluding  the  right  to  apply  it  in  a  reasonable  I 
Mnay  to  purposes  of  trade  and  manufacture, 
are  using  the  water  of  the  stream  in  an  un- 
Teasonable  manner,  and  have  defiled  the 
«ame  in  such  manner  and  to  such  an  extent 
as  to  operate  an  actual  invasion  of  the  rights 
of  the  complainants,  the  latter  are  clearly 
-entitled  to  redress  by  action  at  law,  and,  in 
•case  the  nuisance  be  continued,  to  summary 
xelief  by  injunction.     .     .     . 

"What  nature  and  extent'  of  pollution  of 
•the  stream  will  call  for  the  active  interfer- 
ence of  the  court  is  not  in  all  cases  easy  to 
•define.  It  is  not  every  impurity  imparted  to 
the  water,  however  small  in  degree,  that 
will  be  the  subject  of  an  injunction.  All 
running  streams  are,  to  a  certain  extent,  pol- 
luted; and  especially  are  they  so  when  they 
flow  through  populous  regions  of  country, 
and  the  waters  are  utiliz^  for  mechanical 
and  manufacturing  purposes.  The  washings 
of  the  manured  and  cultivated  fields,  and  the 
natural  drainage  of  the  country,  of  neces- 
sity bring  many  impurities  to  the  stream; 
but  these  and  the  like  sources  of  pollution 
cannot,  ordinarily,  be  restrained  by  the 
court.  .  .  .  Therefore,  when  we  speak  of 
the  right  of  each  riparian  proprietor  to  have 
the  water  of  a  natural  stream  flow  through 
his  land  in  its  natural  purity,  those  de- 
scriptive terms  must  be  understood  in  a 
•comparative  sense;  as  no  proprietor  does 
receive,  nor  can  he  reasonably  expect  to  re- 
ceive, the  water  in  a  state  of  entire  purity. 
But  any  use  that  materially  fouls  and  adul- 
terates the  water,  or  the  deposit  or  dis- 
charge therein  of  any  filthy  or  noxious  sub- 
stance, that  so  far  affects  the  water  as  to  im- 
pair its  value  for  the  ordinary  purpo8<*s  of 
life,  will  be  deemed  a  violation  of  the  rights 
of  the  lower  riparian  proprietor,  and  for 
which  he  will  be  entitled  to  redress.  Any- 
thing that  renders  the  water  less  wholesome 
than  when  in  its  ordinary  natural  state,  or 
which  renders  it  offensive  to  taste  or  smell, 
or  that  is  naturally  calculated  to  excite  dis- 
gust in  those  using  the  water  for  the  ordi- 
nary purposes  of  life,  will  constitute  a  nui- 
sance, and  for  the  restraint  of  which  a  court 
of  equity  will  interpose." 

The  case  before  us  .measures  fully  up  to 
the  careful  statement  of  the  law  in  the 
opinion  just  quoted.  If  the  averments  of 
the  declaration  before  us  are  true,  the  water 
Is  utterly  unfit  for-  its  primary  uses.  It 
would  be  disgusting  to  the  senses  and  in- 
jurious to  the  health.  It  is  a  matter  of  com- 
mon knowledge  that  nothing  is  more  sus- 
oeptible  to  contaminating  influences  than 
milk,  and  its  odor,  its  taste,  and  its  whole- 
someness  are  alike  affected  by  the  conditions 
to  which  it  may  be  exposed.  It  is  the  prin- 
cipal food  of  the  feeble  and  the  young,  and 
therefore  to  make  it  and  keep  it  pure  and 
free  from  all  contaminating  influences  is  of 
great  importance;  but,  apart  from  the  pos- 
sible effect  upon  the  health,  who  would  not 
be  nauseated  at  the  idea  that  the  milk  he 
drinks  was  obtained  from  cows  supplied  with 
water  from  so  foul  a  source  as  described  in 
this  declaration  ?  It  does  not  set  out  one  of 
those  slight  interferences  the  law  passes  over 
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as  too  trifling  to  be  considered,  but  a  sub- 
stantial, and  indeed  a  destructive,  impair- 
ment of  the  value  of  the  water  for  all  of 
its  primary  uses. 

Defendant  in  error  laid  great  stress  upon 
the  case  of  Pennsylvania  Coal  (Jo,  v.  Sanaer- 
son,  113  Pa.  126,  0  Atl.  453.  Its  authority 
is  much  diminished  by  the  fact  that 
the  supreme  court  of  Pennsylvania,  up- 
on the  same  case,  between  the  same  parties, 
had  reached  an  opposite  conclusion  in  86  Pa. 
401,  and  by  the  further  fact  that  in  the  last 
case  three  of  the  judges  dissented  of  a  court 
of  seven.  That  was  a  suit  brought  by  San- 
derson and  wife  against  the  Pennsylvania 
Coal  Company  to  recover  damages  for  the 
pollution  by  the  defendant  of  a  stream  of 
water  which  flowed  through  the  plaintiff's 
grounds  by  the  discharge  of  water  into  it 
from  the  defendant's  mines.  The  syllabus 
states,  among  other  things,  that  "the  use 
and  enjoyment  of  a  stream  of  pure  water  for 
domestic  purposes  by  the  lower  riparian 
owners,  who  purchased  their  land,  built  their 
houses,  and  laid  out  their  grounds  before 
the  opening  of  the  coal  mine,  the  acidulated 
waters  from  which  rendered  the  stream  en- 
tirely useless  for  domestic  purposes,  must  e^ 
necessitate  give  way  to  the  interests  of  the 
community,  in  order  to  permit  the  develop- 
ment of  the  natural  resources  of  the  countiy, 
and  to  make  possible  the  prosecution  of  the 
lawful  business  of  mining  coal." 

Whether  the  right  of  uie  individual  under 
like  conditions  would  with  us  yield  to  the 
public  interest,  except  upon  payment  of 
proper  compensation,  is  a  question  which  we 
need  not  now  decide. 

That  damages  resulting  to  another,  from 
the  natural  and  lawful  use  of  his  land  by 
the  owner  thereof,  are,  in  the  absence  of 
malice  or  negligence,  damnum  absque  in- 
jwia,  as  stated  in  that  case,  there  can  be 
no  question;  and  there  is  great  force  in  the 
position  of  the  court  that  the  defendant  did 
nothing  to  change  the  character  of  the  wa- 
ter or  diminish  its  purity  save  what  result- 
ed from  the  natural  use  and  enjoyment  of  its 
own  property.  Mining  coal  was  a  lawful 
business.  It  could  not  be  carried  on  with- 
out freeing  the  mine  from  the  water  which 
percolated  into  it.  All  mine  water  is  acidu- 
lated and  unfit  for  domestic  use.  It  was 
pumped  out  of  the  mine,  and  by  the  force  of 
gravity  and  the  natural  conformation  of  the 
land  it  passed  into  and  polluted  the  stream 
which  fiowed  through  the  premises  of  the 
plaintiff.  As  was  said  by  the  court:  "The 
defendants  having  brought  nothing  on  to  the 
land  artificially,  the  water  as  it  poured  into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharges:  Its  impurity  arises 
from  natural,  not  artificial,  causes.  The 
mine  cannot,  of  course,  be  operated  else- 
where than  where  the  coal  is  naturally 
found,  and  the  discharge  is  a  necessary  inci- 
dent to  tlie  mining  of  it."  It  appears, 
moreover,  "that  the  community  in  and 
around  the  city  of  Scranton,  including  the 
complainant,  is  supplied  with  abundant  pure 
water  from  other  sources;  there  is  no  com- 
plaint as  to  any  injurious  effect  from  thia 
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water  to  the  general  health;  the  community 
does  not  complain  on  any  grounds.  The 
plain tifi''s  grievance  is  for  a  mere  persona.! 
inconvenience,  and  we  are  of  opinion  that 
mere  private  personal  inconvenience,  arising 
in  this  way  and  under  such  circumstances, 
must  yield  to  the  necessities  of  a  great  pub- 
lic industry,  which,  although  in  the  hands 
of  a  private  corporation,  subserves  a  great 
public  interest.  To  encourage  the  develop- 
ment of  the  great  natural  resources  of  a 
country,  trifling  inconveniences  to  particu- 
lar persons  must  sometimes  give  way  to  the 
necessities  of  a  great  community." 

We  have  quoted  thus  fully  from  this  case, 
not  that  we  mean  to  approve,  or  that  we 
presume  to  disapprove,  the  law  as  stated  in. 
that  case,  but  merely  to  show  that  it  has  no 
very  close  analogy  to  the  one  before  us. 

The  case  of  Merrifield  v.  Worcester,  110 
Mass.  216,  14  Am.  Kep.  592,  and  that  of 
Morse  v.  Worcester,  139  Mass.  389,  2  N.  E. 
694,  were  suits  against  the  city  of  Worcester 
for  polluting  a  stream  by  emptying  into  it 
the  sewage  of  the  citv.  and  it  was  held  that 
there  can  be  no  recovery  a^inst  the  city  for 
the  pollution  so  far  as  it  is  attributable  to 
the  plan  of  sewerage  adopted  by  the  city, 
but  only  so  far  as  it  is  attributable  to  the 
improper  (construction  or  unreasonable  use 
of  the  sewers,  or  negligence  or  other  fault 


of  the  city  in  the  care  or  management  of 
them. 

Passages  from  the  opinions  in  these  two> 
cases  may  be  cited  as  antagonistic  to  the 
views  hereinbefore  expressed,  but  we  think 
that  the  case  of  Washburn  d  M.  Mfg.  Co,  v. 
Worcester,  116  Mass.  458,  will  solve  all  the 
apparent  difficulties  which  may  be  thus  sug- 
gested. It  there  appears  that  the  city  of 
Worcester,  in  the  construction  of  its  water- 
works, acted  under  a  statute  which  made 
provision  "for  the  assessment  under  special 
proceedings  of  damages  to  all  parties  whose 
estates  are  thereby  injured,"  and  the  city 
was,  of  course,  held  not  to  be  liable  to  an 
action  at  law  or  bill  in  equity  for  injuries 
which  were  the  necessarv  results  of  the  ex- 
ercise  of  the  powers  thus  conferred.  Said, 
the  court:  "liut  if  by  an  excess  of  the  pow- 
ers granted,  or  negligence  in  the  mode  of 
carrying  out  the  system  legally  adopted,  or 
in  omitting  to  take  due  precautions  to  guard 
against  consequences  of  its  operation,  a  nui- 
sance is  created,  the  city  may  be  liable  to 
indictment  in  behalf  of  the  public,  or  to  suit 
by  individuals  suffering  special  damage."  So- 
that  these  cases  are  in  harmony  with  the  en- 
tire current  of  authority. 

We  are  of  opinion  that  the  judgment  of 
the  Circuit  Court  must  he  reversed. 
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COMMONWEALTH  of  Pennsylvania  ex  rel, 
John  P.  ELKIN  Attorney  General,  Appt,, 

V. 

W.  W.  GRIEST. 
(196  Pa.  396.) 

1.  Approval  by  the  governor  of  a  pro- 
posed amendment  to  tHe  Constltntion 
Is  not  required  by  Const,  art.  3,  §  26,  en- 
titled "Of  Legislation."  and  providing  that 
every  order,  resolution,  or  vote  shall  be  sub- 
mitted to  the  governor  before  it  takes  effect, 
but  making  no  reference  to  amendments,  since 
the  procedure  governing  the  adoption  of 
amendments  is  provided  by  Const,  art.  18,  § 
1,  which  requires  a  proposal  of  an  amend- 
ment in  either  house,  an  agreement  to  the 
same  by  both  houses,  a  publication  thereof 
by  the  secretary  of  the  commonwealth,  a  sec- 
ond agreement  by  the  two  houses,  a  second 
publication  by  the  secretary,  and,  finally,  a 
vote  of  the  people,  which,  if  a  majority  vote 
favorably,  causes  the  amendment  to  become 
a  part  of  the  Constitution,  but  nowhere  gives 
any  warrant  for  interference  by  the  gover- 
nor ;  and,  as  this  is  a  complete  system  In  it- 
self, no  part  of  art.  3,  S  26,  can  be  read  into 
it  by  Implication. 

2.  In  a  man  damns  proceedlnff  to  com- 
pel the  publication  of  a  proposed  con- 


NoTE. — As  to  adoption  of  amendments,  see 
Seneca  Min.  Co.  v.  Secretary  of  State  (Mich.) 
9  L.  R.  A.  770 ;  State  ex  rel.  Torryson  v.  Grey 
(Nev.)  10  L.  R.  A.  134 ;  Worman  v.  Hagan 
(Md.)  21  L.  R.  A.  716:  LIvermore  v.  Walte 
(Cal.)  25  L.  R.  A.  312:  State  ex  rel.  Woods  v. 
60  L.  R.  A. 


stltntional  amendment  by  the  secretary 
of  the  commonwealth,  as  required  by  the  Con- 
stitution, it  is  no  defense  that  no  appropria- 
tion of  moneys  to  defray  the  cost  of  publlca-^ 
tion  has  been  made,  where  It  is  not  shown 
that  any  newspaper  has  refused  to  make  the 
publication  without  being  paid. 
3.  The  publication  of  a  proposed  cou» 
stltntional  amendment  under  Const,  art. 
18.  f  1,  providing  that  the  secretary  of  the 
commonwealth  shall  cause  the  amendment  to* 
be  published  three  months  before  the  next 
general  election,  and  that  the  next  general  as- 
sembly chosen  must  pass  upon  the  amendment 
before  It  is  submitted  to  the  vote  of  the  peo- 
ple, is  sutUcient  if  made  three  months  before 
the  next  general  election  at  which  members- 
of  assembly  are  chosen,  although  that  is  not 
the  next  after  the  proposal  of  the  amendment, 
since  the  provision  as  to  the  time  of  pub- 
lication is  directory  merely,  and  the  object  of 
the  Constitution  Is  equally  well  served  by 
the  later  publication. 

(May  29,  1900.) 

APPEAL  by  relator  from  a  judgment  ftf 
the  Court  of  Common  Pleas  for  Dauphin 
County  refusing  a  mandamus  to  compel  de- 
fendant to  proceed  with  the  publication  of 
a  proposed    constitutional    amendment  not- 


Tooker  (Mont.)  25  L,  R.  A.  560;  Kdwards  v. 
Lesueur  (Mo.)  .31  L.  R.  A.  815:  State  tx  rcU 
Wineman  v.  Dahl  (N.  D.)  34  L.  R.  A.  97.  an<S 
State  ex  rel.  McClurg  v.  Powell  (Mias.)  4H  L- 
R.  A.  6.52. 
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withstanding  the  governor's  disapproval  of 
the  same  as  adopted  by  tlie  legislature.  Re- 
versed. 

The  defendant  admitted  that  the  resolu- 
tion proposing  amendments  to  the  Constitu- 
tion was  duly  adopted  by  the  legislature, 
but  set  up  that  it  became  of  no  validity  be- 
cause the  governor  vetoed  the  resolution  and 
the  same  was  not  pass»od  over  his  veto,  and 
therefore  that  the  resolution  was  of  no  effect 
and  he  was  not  required  to  proceed  with  the 
publication  of  the  amendments  and  their 
submission  to  the  people.  He  further  set 
up  that  no  appropriation  had  been  made  to 
pay  Uic  expenses  of  such  publication,  and 
that,  la  ^he  absence  of  such  appropriation, 
he  waa  not  authorized  to  pay  therefor  or  to 
draw  his  warrant  for  the  payment,  and  that, 
furthermore,  there  %vere  no  funds  in  the 
treasury  not  «>lh€rwise  appropriated  out  of 
which  the  expense  could  be  paid;  for  which 
reason  he  claims  that  he  was  not  bound  to 
proceed  with  the  publication. 

Further  facts  appear  in  the  opinion. 

Mesftrs.  Clinton  Rogers  Woodraff, 
Dmvid  Wmllerstein,  William  F.  Dmrby, 
Henry  Bndd,  and  George  W.  Guthrie, 
for  appellant : 

Article  3  of  the  Cozistiiution  is  headed 
"Of  Legislation,"  and  its  whole  office  is  to 
regulate  or  restrain  the  making  of  laws.* 
There  is  not  in  the  whole  article  one  single 
thing  which  refers  directly  or  indirectly  to 
the  Constitution  or  to  its  amendment. 

The  amendment  of  the  Constitution  was 
not  to  be  brought  about  by  a  law  passed  b^' 
the  legislature,  with  or  without  the  consent 
of  the  people,  but  by  the  people  themselves, 
speaking  directly  through  the  polls.  There- 
fore it  was  not  proper  to  include  in  article 
3,  which  refers  to  the  making  of  laws  by  the 
legislature,  the  ordinary  law-making  body, 
a  provision  which  is  not  for  the  making  of  a 
law,  but  merely  for  proposing  to  the  people 
something  to  be  passed  upon  by  them,  and 
which,  when  approved  of  by  the  people,  and 
then  only,  becoipes  the  supreme  law  of  the 
state  without  any  intervention  of  cither  the 
legislative  or  executive  department  of  the 
government. 

The  two  objects  are  not  germane  to  each 
other.  We  should  therefore  expect  that  for 
each  object  would  be  provided  a  system  com- 
plete in  itself,  not  dependent  in  any  way 
upon  the  system  provided  for  the  "accom- 
plishment of  the  other  object. 

As  article  18  does  not  by  its  terms  require 
that  before  a  proposed  amendment  may  be 
submitted  to  the  people  its  submission  must 
be  approved  by  the  governor,  or  his  disap- 
proval be  overcome  by  a  constitutional  ma- 
jority of  the  two  houses  of  the  legislature, 
no  such  requirement  exists. 

Until  the  present  case  it  never  seems  to 
have  been  dreamed  that  the  governor  had  a 
right  to  prevent  the  people  from  consider- 
ing and  passing  upon  a  proposed  change  in 
the  fundamental  law. 

In  Hollingsirorth  v.  Virginia.  3  Dall.  378, 
1  L.  ed.  fi44,  it  was  held  that  the  negative  of 
the  President  applies  only  to  the  ordinary 
cases  of  legislation;  he  has  nothing  to  do 
r,0  T,.  R.  A. 


with  the  proposition  or  adoption  of  amend- 
ments to  the  Constitution. 

The  same  position  has  been  taken  in  State 
ex  rcl.  Morris  v.  Mason,  43  La.  Ann.  648^ 
9  So.  776,  and  Re  Senate  File  SI,  25  Neb. 
807,  41  N.  VV.  981. 

When  the  legislature  does  nothing  more 
than  propose  an  amendment,  upon  which  the 
people  are  to  vote  directly,  then  it  is  the 
people  alone  who  speak  with  any  authority, 
and  there  is  no  need  of  a  hold-up  or  a  veto 
to  enable  them  to  speak. 

The  Constitution  does  not  prohibit  the 
making  of  a  contract  authorized  by  law,  or 
the  performance  of  a  duty  imposed  by  it» 
until  after  an  appropriation  has  been  made 
by  the  legislature  to  discharge  the  liability 
or  pay  the  expenses  thereby  incurred. 

The  secretary  of  the  commonwealth  can- 
not  excuse  his  failure  to  perform  his  consti- 
tutional duty  by  an  allegation  that  another 
branch  of  the  government  has  failed,  or  may 
likely  fail,  to  perform  its  duty. 

A  duty  being  cast  upon  the  secretary,  the 
presumption  is  that  the  co-ordinate  branches 
of  the  government  will  perform  their  part. 

Zanesville  v,  Richards,  5  Ohio  St.  589 ; 
Allegany  County  Public  School  Comrs,  v. 
Allegany  County  Comrs.  20  Md.  449;  Chi- 
vago,  D.  <C-  M.  R.  Co.  v.  Olmstead,   46   Iowa, 
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The  duty  of  the  secretary  of  the  common- 
wealth cannot  be  increased  or  diminished 
either  by  an  order  from  the  governor  or  by 
an  act  of  the  legislature. 

In  only  two  instances  does  the  Constitu- 
tion impose  specific  duties  upon  a  subordi- 
nate executive  state  official.  In  Ixiih  instan- 
ces it  would  seem  to  be  apparent  that  the- 
intention  of  the  framers  of  that  instrument 
was  both  to  free  that  officer  from  the  control 
of  the  governor  in  rej^ard  to  thes(»  matters, 
and  to  impose  the  duties  upon  an  official  who- 
could  not  claim  for  himself  the  immunity 
from  judicial  processes  which  belongs  to  the 
chief  executive  of  the  state. 

A  constitutional  jirovision  may  be  said  to 
he  self -executing  if  it  supplies  a  sufficient 
rule  by  means  of  which  the  right  given  may 
be  enjoj'cd  and  protected,  or  the  duty  im- 
posed may  be  enforced. 

Coolev.  Const.  Lim.  6th  e^l.  p.  99;  DeTurk 
V.  Com:' 129  Pa.  151.  5  L.  K.  A.  853,  18  Atl. 
757:  MrCafferty  v.  Cuyn;  59  Pa.  Ill ;  Com. 
V.  Gamble,  62  Pa.  349,  1  Am.  Rep.  422. 

To  say  that  the  state  treasurer  might  re- 
fuse to  pay  the  cost  of  advertising  the  con- 
stitutional amendment  Wcause  no  api)ropri- 
ation  hod  been  made  would  be  to  ignore  the 
very  reason  for  the  constitutional  prohibi- 
tion ogainst  the  payment  of  money  except  on 
warrant  propel'ly  drawn  and  appropriation, 
made. 

7'homas  v.  Oirens.  4  Md.  189;  State  ex  rcL 
Lincoln  v.  lUibeock.  19  Neb.  230,  27  N.  W. 
98:  Etrinq  v.  Ororille  Min.  Co.  56  Cal.  649: 
Hills  v.  Chicago.  69  111.  86;  People  ex  rel. 
Ely  V.  Rumseii.  64  111.  44:  Tattle  v.  National 
Rank  of  the  RrpvhUe.  161  111.  497,  34  L.  R. 
A.  750,  44  N.  E.  984:  Friedman  Bros.  v. 
Mathes,  8  Heisk.  488;  Mallon  v.  Hyde.  76 
Fed.  Rep.  388;  State   v.   Holmes,  12    Wash. 
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169,  40  Pao.  735,  41  Pac.  887;  People  v. 
Hoge,  66  Oal.  612. 

The  legislature  cannot  stop  the  wheels  of 
.government  by  a  failure  to  appropriate 
•money  to  discharge  the  obligations  to  be  in- 
curred by  the  proper  executive  officer  in  the 
•discharge  of  a  duty  imposed  upon  him  by 
law. 

Messrs.  W.  U.  Henael  and  M.  E.  Olm- 
-ated,  for  appellee: 

The  secretary  of  the  commonwealth  was 
not  obliged  to  incur  an  expenditure  of  ^0,- 
-000  without  any  legislative  provision  for  iU 
pa^Tnent. 

Reeside  v.  Walker,  11  How.  291,  13  L.  ed. 
•701 ;  Com,  ex  rel,  Witmer  v.  Lancaster  Ooun- 
4y  Comrs.  6  Binn.  9. 

The  duty  of  the  secretary  of  the  common- 
wealth has  not  yet  arisen.  The  general  as- 
sembly has  not  completed  its  task.  It  is 
just  Bs  important  and  necessary  a  precedent 
for  the  general  assembly  to  appropriate 
money  to  advertise  the  amendments  as  for  it 
•to  pass  them,  before  the  secretary  can  act. 

Not  only  was  there  no  appropriation  for 
'this  purpose,  but  there  was  no  money  in  the 
state  treasury  to  pay  the  cost  of  advertising. 

Com,  ex  rel,  Witmer  v.  Lancaster  County 
'Comrs,  6  Binney,  9. 

The  secretary  of  the  commonwealth  will 
not  be  mandamused  to  do  a  vain  thing,  e, 
g,,  to  publish  in  1900  constitutional  amend- 
ments ninety  days  prior  to  the  general  elec- 
-tion  of  1899. 

The  person  who  makes  application  for  a 
-writ  of  mandamus  must  in  all  cases  estab- 
lish a  specific  legal  right,  as  well  as  the 
want  of  a  specific  legal  remedy. 

James  y,  Bucks  County  Comrs.  13  Pa.  76; 
'Heffner  v.  Com.  em  rel.  Kline,  28  Pa.  112. 

A  relator  is  not  entitled  to  the  writ,  even 
from  the  appellate  court,  unless  he  can  show 
-a  legal  duty  then  due  at  the  hands  of  the 
respondent. 

Spelling,  Extraordinary  Relief,  §  1385. 

No  mandamus  can  issue  when,  as  a  practi- 
'Cal  matter,  the  mandate  could  not  be  obeyed. 

State  ex  rel.  Price  v.  Carney,  3  Kan.  88; 
State  ex  rel,  Hillman  v.  Duhuclet,  24  La. 
Ann.  16. 

The  court  ought  to  be  satisfied  that  they 
*lMive  ground  to 'grant  a  mandamus.  "It  is 
not  a  writ  that  is  to  issue  of  course,  or  to 
►be  granted  merely  for  asking." 

Rex  V,  Askew,  4  Burr.  2189;  Shortt,  Man- 
damus (Text-Book  series),  p.  227. 

The  application  will  not  be  granted  to  com- 
ye\  the  performance  of  a  duty  already  done, 
nor  if  the  application  has  been  delayed  too 
long. 

King  v.  Bishop   of  London,    1    Wils.  11; 

^ueen  v.  NorthuHch  8av.  Bank  Trustees,  9 

Ad.    &    El.    729;    Rex   v.    Sewer  Comrs.    2 

Strange,  763 ;  Reg.  v.  London  d   N,   W,   R, 

<!o.  6  Railway  Cas.  634. 

The  court  has  always  refused  to  allow  an 

application  for  a  mandamus  to  be  made  the 

-occasion  or  excuse  for  obtaining  the  opinion 

of  the  court  on  some  doubtful  question  of 

law. 

Shortt,  Mandamus,  250;  Queen  v.  Black- 
v:all  R,  Co.  9  Dowl.  P.  C.  558;  Queen  v.  Ox- 
-50  L.  R.  A. 


ford  d  W,  Tump.  Road  Truaieet,  12  Q.  B. 
448. 

If  now  granted,  the  mandamus  woald,  of 
course,  prove  unavailing,  and  oomplianoe 
with  it  would  not  only  be  without  beneficial 
results,  but  it  would  be  absolutely  impoesi- 
ble  and  fruitless  to  the  relator.  In  such 
cases  the  fundamental  principle  of  the  law 
is  that  a  mandamus  will  not  issue. 

State  ex  rel,  Lum  v.  Archibald,  43  Minn. 
328,  46  K.  W.  606;  Williams  ▼.  Uncoil 
County  Comrs,  35  Me.  345;  CristvMu^  v. 
Peck,  90  111.  160;  Vorth  v.  University  of  Il- 
linois Trustees,  137  IlL  297,  27  N.  E.  54: 
Gormley  v.  Lay,  114  HI.  185,  28  N.  E.  693; 
Kx  parte  Mackey,  15  8.  C.  322;  Colvard  t. 
Graham  County  Comrs,  95  N.  C.  515. 

The  Constitution  of  Pennsylvania  contem- 
plates, and  requires,  that  amendments  pro- 
posed by  joint  resolution  of  the  general  as- 
sembly sbeill  be  submitted  to  the  governor 
for  his  approval  or  veto. 

The  provision  that  every  resolution  s^Itall 
be  submitted  to  the  governor  would  by  its 
unmistakable  terms  cover  this  case. 

Hatch  V.  Stoneman,  60  Cal.  632,  6  Pac. 
734. 

In  CoUier  v.  Frierson,  24  Ala.  108,  great 

emphasis  was  laid  upon  the  absolute  netts* 

^sity  of  observing  every  legal  requisition  for 

amendments  to   the   Constitution  before  a 

change  can  be  efiTected. 

It  IS  a  part  of  the  political  history  of  our 
nation  and  state,  that  the  executive  preroga- 
tive has  steadily  intensified  in  vigor  and  ef- 
ficiency. 

Buckalew,  Pa.  Const,  p.  117;  Miller.  Lectr 
ures  of  U.  S.  Const  p.  175. 

The  sweeping  language  of  the  Constitu- 
tion, that  "every  order,  resolution,  or  Tote 
to  which  the  concurrence  of  both  houses 
may  be  necessary  shall  be  presented  to  the 
governor,"  leaves  no  room  for  any  excep- 
tion save  that  which  is  specified,  vis.,  *'the 
question  of  adjournment.*' 

Greeny  J.,  delivered  the  opinion  of  thf" 
court: 

The  pleadings  in  this  case  develop  the 
question  whether  a  proposed  amendment  to 
the  Constitution  of  Pennsylvania  most  be 
submitted  to  the  governor  for  his  action 
thereon,  in  the  course  of  the  prooeediiur^ 
for  its  establishment  The  solution  of  the 
question  depends  upon  the  interpretation 
to  be  given  to  the  18th  article  of  the  Con- 
stitution of  1874.  That  article  is  the  last 
of  all  the  articles  of  the  Constitution,  and 
it  is  entitled  as  follows  and  is  in  the  fol- 
lowing words:  "Article  18.  Future 
Amendments."  ^Section  1.  Any  amendnoent 
or  amendments  to  this  Constitution  may  be 
proposed  in  the  senate  or  house  of  repre- 
sentatives; and  if  the  same  shall  be  agreed 
to  by  a  majority  of  the  members  elected  to 
each  house,  such  proposed  amendment  or 
amendments  shall  be  entered  on  their  jour- 
nals with  the  yeas  and  nays  taken  thereon 
and  the  secretary  of  the  commonwealth  shall, 
cause  the  same  to  be  published  three  months 
before  the  next  general  election  in  at  least 
two  newspapers  in  every  county  in  which 
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«uch  newspapers  shall  be  published;  and  if 
in  the  general  assembly  next  afterwards 
•chosen,  such  proposed  amendment  or  amend- 
ments shall  be  agreed  to  by  a  majority  of 
the  members  elected  to  each  house  the  secre- 
tary of  the  commonwealth  shall  cause  the 
same  again  to  be  published  in  the  manner 
■aforesaid;  and  such  proposed  amendment  or 
Amendments  shall  be  submitted  to  the  quali- 
fied electors  of  the  state  in  such  manner,  and 
at  such  time  at  least  three  months  after  be- 
ing so  agreed  to  by  the  two  houses,  as  the 
general  assembly  shall  prescribe ;  and  if  such 
amendment  or  amenaments  shall  be  ap- 
.proved  by  a  majority  of  those  voting  there- 
on such  amendment  or  amendments  shall 
become  a  part  of  the  Constitution;  but  no 
amendment  or  amendments  shall  be  submit- 
ted oftener  than  once  in  Ave  years.  When 
two  or  more  amendments  shall  be  submitted 
they  shall  be  voted  upon  separately."  It 
will  be  obseired  that  the  method  of  creating 
amendments  to  the  Constitution  is  fully 
provided  for  by  this  article  of  the  existing 
Uonstitution.  It  is  a  separate  and  independ- 
ent article,  standing  alone  and  entirely  un- 
connected with  any  other  subject.  Nor  does 
it  contain  any  reference  to  any  other  provi- 
sion of  the  Constitution  as  being  needed  or 
to  .be  used  in  carrying  out  the  particular 
work  to  which  the  18th  article  is  devoted. 
It  is  a  system  entirely  complete  in  itself; 
requiring  no  extraneous  aid,  either  in  mat- 
ters of  detail  or  of  general  scope,  to  its  ef- 
fectual execution.  It  is  also  necessary  to 
bear  in  mind  the  character  of  the  work  for 
which  it  provides.  It  is  constitution-mak- 
ing, it  is  a  concentration  of  all  the  power 
of  the  people  in  establishing  organic  law  for 
the  commonwealth;  for  it  is  provided  by  the 
article  that,  "if  such  amendment  or  amend- 
ments shall  be  approved  by  a  majority  of 
those  voting  thereon,  such  amendment  or 
amendments  shall  become  a  part  of  the  Con- 
■stitution."  It  is  not  lawmaking,  which  is  a 
distinct  and  separate  function,  but  it  is  a 
specific  exercise  of  the  power  of  a  people  to 
make  its  Constitution.  Recurring  to  this 
•subject  later  on.  and  proceeding  now  to  an- 
alyse the  requirements  of  the  18th  article  in 
the  process  of  creating  amendments,  we  no- 
tice, in  their  order,,  the  successive  particu- 
lars to  be  observed:  First,  the  amendment 
IS  to  be  proposed  in  the  senate  or  house,  sec- 
ond, it  must  be  "agreed  to  by  a  majority  of 
the  members  elected  to  each  house;"  third, 
it  must  "be  entered  on  their  journals  with 
the  yeas  and  nays  taken  thereon;^  fourth, 
in  immediate  sequence  to  the  entry  on  the 
journals,  and  as  a  part  of  the  same  sentence, 
the  article  provides,  "and  the  secretary  of 
the  commonwealth  shall  cause  the  same  to  be 
published  three  months  before  the  next  gen- 
eral election  in  at  least  two  newspapers  in 
every  county  in  which  such  newspapers  shall 
be  published."  It  will  be  observed  that  the 
duty  of  the  secretary  of  the  commonwealth 
follows  immediately  upon  the  entry  of  the 
amendment  on  the  journals  of  the  two 
houses,  with  the  i^a  and  nay  votes  of  the 
members.  There  ii|  no  other  action  by  any 
department  of  the  «tate  government  that  is 
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either  required  or  allowed,  prior  to  ihe  ac- 
tion of  the  secretary.  And  •  that  action 
of  the  secretary  is  prescribed  in  man- 
datory language,  thus,  "and  the  secretary 
of  the  commonwealth  shall  cause  the  same 
to  be  published,"  etc.  He  has  no  discretion 
in  the  premises.  His  action  does  not  depend 
upon  any  other  action  whatever.  It  is  his 
own  personal,  individual,  and  official  duty, 
imperative  in  its  character,  and  of  the  very 
highest  and  gravest  obligation,  because  it  is 
imposed  by  the  Constitution  itself,  and  he 
can  only  discharge  that  duty  by  literally 
performing  its  terms.  He  cannot  excuse 
himself  for  nonperformance  by  setting  up 
advice,  opinion,  or  action  of  any  other  per- 
son, organization,  or  department,  official  or 
otherwise,  for  the  simple  reason  that  the  ar- 
ticle of  the  Constitution  which  prescribes 
his  duty  does  not  allow  it.  There  is  no  op- 
portunity for  any,  even  the  least,  interven- 
tion, between  the  entry  of  the  amendment  on 
the  journals  and  the  publication  in  the  news- 
papers, in  the  whole  course  of  the  proceed- 
ing for  the  creation  of  the  amendment.  The 
subsequent  provisions  of  the  article  arc 
equally  devoid  of  any  right  or  authority  to 
intervene,  derived  from  any  source  whatever ; 
for,  in  the  fifth  place,  the  article  provides 
that,  "if  in  the  general  assembly  next  after- 
wards chosen  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  major- 
ity of  the  members  elected  to  each  house, 
the  secretary  of  the  commonwealth  shall 
cause  the  same  again  to  be  published  in 
the  manner  aforesaid."  Here,  again,  the 
only  precedent  to  the  duty  of  a  second  pub- 
lication by  the  secretary  is  the  agreement 
by  the  two  houses  to  the  amendment.  The 
same  duty  of  publication  the  second  time  is 
imposed,  and  in  the  same  mandatory  terms, 
as  in  the  first.  Thus,  "the  secretary  of  the 
commonwealth  shall  cause  the  same  again  to 
be  published  in  the  manner  aforesaid."  Im- 
mediately thereafter  follows  the  provision 
in  the  sixth  place,  that  the  amendment  shall 
he  submitted  to  a  vote  of  the  people,  and, 
lastly,  if  the  amendment  is  approved  by  a 
majority  of  the  voters,  it  becomes  a  part  of 
the  Constitution.  These,  then,  are  the  sev- 
eral stages  in  the  proceedings  to  create  an 
amendment:  A  proposal  of  the  amendment 
in  either  house;  an  agreement  to  the  same 
by  both  houses;  a  publication  thereof  by  the 
secretary  of  the  commonwealth;  a  second 
agreement  by  the  two  houses;  a  second  pub- 
lication by  the  secretary;  a  vote  of  the  peo- 
ple, which,  if  a  majority  vote  favorably, 
causes  the  amendment  to  become  a  part  of 
the  Constitution.  In  the  orderly  and  logical 
sequence  of  such  preceding  facts,  it  follows, 
with  apparently  an  unanswerable  certainty, 
that  an  amendment  thus  originated,  proceed- 
ed with,  and  terminated,  becomes  an  in- 
tegral part  of  our  state  Constitution. 

It  remains  only  to  consider  the  reasons 
which  are  urged  against  the  validity  of  such 
a  conclusion.  They  are  all  concentrated  and 
find  their  only  life  in  the  provisions  of  an- 
other article  of  the  Constitution,  to  wit,  the 
third,  in  the  26tli  section  of  which  it  is  con- 
tend^, there  is  a  provision  which  makes  it 
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necessary  to  the  validity  of  a  proposed 
amendment  that  it  must  be  submitted  to  the 
governor  for  his  action  thereon,  and  that,  if 
he  disapproves  of  it,  it  fails  at  once,  and  no 
further  proceedings  can  take  place,  in  the 
way  of  its  establishment,  unless  his  disap- 
proval shall  be  overcome  by  a  vote  of  two 
thirds  of  the  members  of  both  houses.  The 
seriousness  and  gravity  of  this  proposition 
will  be  at  once  conceived,  when  it  ia  consid- 
ered that  it  confers  upon  the  governor,  alone, 
the  power  to  prevent  the  adoption  of  an 
amendment  to  the  organic  law  of  the  state, 
by  a  mere  exercise  of  his  veto  power,  unless 
the  amendment  is  passed  over  his  veto  by  a 
two  thirds  vote  of  the  members.  It  will  be 
necessary  to  consider  the  26th  section  of  the 
3d  article  wi«th  care,  in  order  to  determine 
the  question  raised  by  this  contention.  The 
section  is  in  these  words:  "Every  order, 
resolution,  or  vote,  to  which  the  concurrence 
of  both  houses  may  be  necessary  except -on 
the  question  of  adjournment,  shall  be  pre- 
sented to  the  governor  and  before  it  shall 
take  effect  be  approved  by  him,  or  being  dis- 
approved, shall  be  repassed  by  two  thirds  of 
both  houses  according  to  the  rules  and  lim- 
itations prescribed  in  case  of  a  bill."  The 
question  is,  Must  a  proposed  amendment  to 
the  Constitution  be  submitted  to  the  gov- 
ernor, and  be  subjected  to  the  requirement 
of  his  approval  ?  The  lirst  and  most  obviou;* 
answer  to  this  question  is  that  the  article 
which  provides  for  the  adoption  of  an  amend- 
mept  is  a  complete  system  in  itself,  from 
which  the  submission  to  the  governor  is  care- 
fully excluded,  and  therefore  such  submis- 
sion is  not  only  not  required,  but  cannot  be 
permitted.  It  can  only  be  done  by  reading 
into  the  18th  article  words  which  are  not 
there,  and  which  are  altogether  inconsistent 
with  and  contrary  to  the  words  which  are 
there.  Under  that  article  the  amendment 
becomes  a  part  of  the  Constitution .  without 
any  action  of  the  governor.  Under  the  op- 
posing contention  it  cannot  become  a  part  of 
the  Constitution  without  the  positive  ap- 
proval of  the  governor,  when  no  such  ap- 
proval is  either  expressed  in  or  implied  from 
the  explicit  words  of  the  article.  They  can- 
not be  implied,  because  there  is  no  necessity 
for  such  implication,  and  without  such 
necessity  there  can  be  no  implicaition. 
This  is  a  most  familiar  principle  in 
the  construction  of  mere  ordinary  stat- 
utes, and  also  in  the  construction  of 
written  contracts.  And,  more  than  this, 
if  the  proposed  amendment  is  to  be 
submitted  for  the  approval  of  the  governor, 
it  follows  that,  if  he  disapproves  it,  it  may 
fail  altogether,  and  thus  an  element  of  de- 
feat be  introduced  into  the  18th  article,  when 
that  article  manifestly  does  not  permit  the 
existence  of  such  an  element.  The  only  au- 
thorities which  have  any  right  to  assent  or 
to  dissent  to  the  adoption  of  the  amendment 
are  the  two  houses  of  the  general  assembly 
and  the  people.  If  these  latter  vote  ad- 
versely, it  falls.  If  the  two  houses  do  not 
agree,  it  never  has  any  existence,  even  as  a 
proposition.  But  nowhere  in  the  article  is 
any  other  assent  or  any  other  dissent  per- 
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mitted  to  affect  the  question  of  adoption,  nor 
is  there  any  place  in  the  article  into  which, 
the  necessity  or  the  propriety  of  any  other 
assent  or  dissent  can  be  imported  by  impli- 
cation. Therefore  it  follows,  upon  the  most 
obvious  and  ordinary  principles  of  statutory 
interpretation,  that,  there  being  no  i^'arrant 
for  executive  intervention  contained  in  the 
18th  article,  it  cannot  be  placed  there  by  any 
kind  of  implication  from  the  26th  section  of 
the  3d  article. 

But,  in  the  second  place,  the  language  of 
that  section  does  not  purport  nor  attempt  to 
impose  any  such  construction  upon  the  1 8th 
article,  nor  does  it  give,  by  expression  or  by 
implication,  any  control  over  the  subject  of 
*^future  amendments,"  in  the  designation  of 
the  subjects  over  which  the  veto  power  may 
be  exercised.  The  3d  article  of  the  Consti- 
tution is  confined  exclusively  to  the  subject 
of  legislation.  It  is  entitled,  **0f  Legisla- 
tion,'* and  only  purports  to  be  an  authoriza- 
tion  and  limitation  of  the  legislation  of  the 
commonwealth.  It  prescribes  the  manner  in 
which  the  business  of  making  laws  must  be 
conducted,  and  the  subjects  with  reference 
to  which  it  may  and  may  not  be  exercised. 
Thus,  in  its  earlier  sections  it  provides  that 
no  law  shall  be  passed,  except  by  bill,  and 
that  no  bill  shall  be  so  altered  by  either 
house  as  to  change  its  original  purpose ;  that 
no  bill  be  considered  unless  referred  to  a 
committee,  returned  therefrom,  and  printed; 
that  no  bill,  except  appropriation  bills,  shall 
be  passed,  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title; 
that  every  bill  shall  be  read  in  each  house 
on  three  different  days,  and  prescribing  the 
terms  upon  which  alone  it  shall  become  a 
law;  that  all  amendments  to  bills  shall  be 
concurred  in  by  a  majority  of  the  members 
of  each  house,  and  directing  the  manner  in 
which  this  shall  be  done;  that  bills  shall  be 
revived,  amended,  or  extended  in  a  particu- 
lar manner.  These  provisions  cover  the  first 
six  sections.  The  7  th  section  prohibits  all 
local  or  special  legislation  upon  a  great 
variety  of  enumerated  subjects,  and  the  8th 
requires  that  public  notice  shall  first  be 
given  of  an  intent  to  pass  any  kind  of  local 
legislation.  The  remaining  sections,  down 
to  the  26th,  contain  prohibitive  limitations 
as  to  some  subjects,  and  directory  provisions 
as  to  others,  but  all  of  an  exclusively  legis- 
lative character.  Then  follows  the  20th  sec- 
tion, providing  for  the  submission  of  "every 
order,  resolution,  or  vote*'  to  the  governor, 
for  his  approval  or  disapproval, and  how  bills 
may  be  passed  again  notwithstanding  his 
disapproval.  Then  follow  a  few  further  re- 
strictions of  the  subjects  of  lej^islation;  and 
provisions  for  criminal  penalties  for  prohib- 
ited acts,  and  with  these  the  article  closes. 
Nowhere  in  the  article  ia  there  the  slightest 
reference  to  or  provision  for  the  subject  of 
amendments  to  the  Constitution.  It  is  not 
even  alluded  to  in  the  remotest  manner.  On 
the  contrary,  the  entire  article  is  confined 
exclusively  to  the  subject  of  legislation  ;  that 
is,  the  actual  exercise  of  the  lawmaking 
power  of  the  commonwealth,  in  its  usual 
and  ordinary   acceptation.     It  is  too    plain. 
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for  argument  that,  unless  there  were  some- 
where else  in  the  Constitution  a  provision 
for  creating  amendments  thereto,  that  power 
could  not  be  exercised  under  any  provision 
of  the  3d  article.  It  follows  that  a  direction 
to  submit  "every  order,  resolution,  or  vote" 
of  the  two  houses  to  the  governor  for  his 
approval  does  not  carry  with  it  any  other 
matter  than  such  as  is  authorized  by  the  ar- 
ticle. As  constitutional  amendments  are  not 
authorized  by  the  3d  article,  they  cannot  be 
within  the  purview  of  tho^  orders,  resolu- 
tions, or  votes  which  must  be  submitted  for 
the  action  of  the  governor.. 

But,  independently  of  this  consideration, 
which  seems  conclusive,  it  is  perfectly  mani- 
fest that  the  orders,  resolutions,  and  votes 
which  must  be  so  submitted  are,  and  can  only 
he,  such  as  relate  to,  and  are  a  part  of,  the 
l>usiness  of  legislation,  as  pro'\'ided  for  and 
regulated  by  the  terms  of  article  3.  These 
are  the  alTairs  that  are  the  exclusive  sub- 
jects of  the  article.  They  constitute  the 
matters  which  are  fully  and  carefully  com- 
mitted to  that  department  of  the  government 
which  is  clothed  with  its  whole  legislative 
power.  The  things  that  are  to  be  done  by 
the  two  houses  are  legislative  only,  and 
hence  when  orders,  resolutions,  and  votes 
are  directed  to  be  submitted  to  the  governor, 
it  is  orders,  resolutions,  and  votes  referring 
to  matters  of  legislation  only  that  are  to 
he  so  submitted.  It  is  not  contended  that 
an  "order"  or  a  "vote"  is  an  amendment  to 
the  Constitution,  but  it  is  contended  that, 
because  a  resolution  is  the  form  in  which 
a  proposed  amendment  must  be  introduced, 
that  kind  of  a  resolution  must  be  submitted. 
This  is  a  non  scquitur,  because  the  word 
""resolution"  has  a  subject  which  it  neces-' 
«arily  embraces  and  fills,  to  wit,  legislation, 
— the  whole  legislation  which  may  be  en- 
acted by  the  two  houses, — and  it  has  no  need 
of  an  enlarged  meaning  in  order  to  take  in 
something  which  is  not  otherwise  provided 
for.  But  a  still  more  serious  objection  to 
its  being  enlarged  so  as  to  include  constitu- 
tional amendments  is  that  the  18th  article 
excludes  it  from  such  enlargement  by  giving 
a  different  name  to  that  thing  which  the  two 
houses  mu»t  do  in  performing  their  part  of 
the  work  of  establishing  a  constitutional 
amendment.  The  jurisdiction  is  conferred 
l)y  providing  that  "any  amendment  to  this 
<yonstitution  may  be  proposed  in  the  senate 
or  house,"  etc.,  "and  if  the  same  shall  be 
agreed  to  by  a  majority  .  .  .  such  pro- 
posed amendment  or  amendments  shall  be 
entered  on  their  journals,"  etc.  It  is  not  a 
law,  an  order,  a  bill,  or  a  resolution  that  may 
thusbeproposed  and  must  be  enrolled,  but,  dis- 
tinctively and  exclusively,  "an  amendment  to 
the  Constitution"  that  must  be  so  introduced 
and  dealt  with.  Now  "an  amendment  to  the 
"Constitution"  is  specially  named  as  the  sub- 
ject of  the  power  to  be  exercised  by  the  two 
houses  in  this  connection;  and  the  form  of 
their  action  is  to  be  "an  agreement,"  and  not 
an  enactment,  as  it  is  also  provided  that,  "if 
the  same  shall  be  Agreed  to  by  a  majority 
of  the  members  elected  to  each  house,  such 
proposed  amendment  or  amendments  shall 
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be  entered  on  their  journals,"  etc.  Thus,  it 
is  seen  that  throughout  the  article  the  sep- 
arate and  distinctive  character  of  this  par- 
ticular exercise  of  the  power  of  the  two 
houses  is  preserved,  and  is  excluded  from  as- 
sociation with  the  orders,  resolutions,  and 
votes  which  constitute  the  ordinary  legis- 
lation of  the  legislative  body.  But  the  great 
and  overshadowing  distinction  between  this 
and  the  ordinary  legislation  lies  in  the  fact 
that  the  organism  which  decides  questions 
of  constitutional  amendment  is  an  entirely 
different  and  distinct  organism  from  that 
which  decides  questions  of  legislation,  even 
in  its  broadest  sense.  The  two  houses  and 
the  governor  constitute  the  entirety  of  the 
body  which  considers  and  finally  determines 
all  matters  of  legislation.  But  it  is  the  two 
houses  and  the  great  mass  of  the  electors 
of  the  commonwealth,  combined,  which  con- 
stitute the  body  which  considers  and  de- 
termines questions  of  constitutional  amend- 
ment. With  all  matters  of  legislation  the 
people,  in  their  capacity  of  electors,  have 
nothing  to  do.  But  with  constitutional 
amendments  they  have  everything  to  do,  for 
the  ultimate  fate  of  all  proposed  amendments 
depends  absolutely  upon  their  approval.  If 
they  approve,  the  proposed  amendment  at 
once  becomes  a  part  of  the  Constitution.  If 
they  disapprove,  it  fails  utterly  and  never 
comes  into  existence.  The  fundamental  dis- 
tinction which  thus  becomes  most  manifest 
between  the  mere  legislative  machinery  of 
the  government  and  that  machinery  which 
alone  possesses  the  power  to  ordain  amend- 
ments to  the  Constitution  of  the  common- 
wealth is  most  radical  and  extreme.  Hence 
it  follows,  by  an  inevitable  conclusion,  that 
when  the  26th  section  of  the  3d  article  of  the 
Constitution  says  that  "every  order,  resolu- 
tion, or  vote"  of  the  two  houses  shall  be  sub- 
mitted to  the  governor  for  his  approval  or 
disapproval,  it  does  not  and  cannot  have  any 
reference  to  the  action  which  the  two  houses 
take  in  performing  their  part  of  the  work  of 
creating  amendments.  After  them  comes  the 
governor,  in  matters  of  legislation,  but  after 
them  come  the  electors  of  the  commonwealth, 
in  matters  of  constitutional  amendment.  In 
the  latter  the  power  and  will  of  the  people 
are  final  and  conclusive.  In  the  former  the 
power  and  the  will  of  the  governor  are  sup- 
plemental only.  His  action  may  be  final,  or 
it  may  not,  depending  on  an  ultimate  vote 
of  the'  two  houses  by  a  two  thirds,  instead 
of  a  majority,  vote.  If  it  is  two  thirds,  he 
is  not  an  element,  even  in  matters  of  legis- 
lation, but  he  is  never  an  element  in  matters 
of  constitutional  amendment.  Before  pass- 
ing to  the  question  of  authority,  only  one 
more  thought  needs  expression.  It  is  (3) 
that  these  two  articles  of  the  Constitution 
are  not  inconsistent  with  each  other,  and  both 
may  stand  and  be  fully  executed  without  any 
conflict.  One  relates  to  legislation  only,  and 
the  other  relates  to  the  establishment  of  con- 
stitutional amendments.  Each  one  contains 
all  the  essentials  for  its  complete  enforce- 
ment without  impinging  at  all  upon  any 
function  of  the  other.  And  it  follows,  fur- 
ther, that,  because  each  of  these  articles  is 
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of  equal  dignity  and  obligatory  force  with 
the  other,  neither  can  be  used  to  change,  al- 
ter, or  overturn  the  other.  It  is  not  a  ten- 
able proposition,  therefore,  that  because  the 
26th  section  of  the  3d  article  requires  that 
all  orders,  resolutionfi,  and  votes  of  the  two 
houses  shall  be  submitted  to  the  governor, 
the  same  provision  shall  be  thrust  into  the 
18th  article,  where  it  is  not  found  and  does 
not  belong. 

It  remains  only  to  consider  the  question 
of  authority,  which  while  it  is  not,  and 
would  not  be  considered  as,  controlling  in 
the  intei^retation  of  oUr  own  Constitution, 
if  it  were  adverse,  is  a  matter  of  satisfaction 
if  it  is  concurring.  Perhaps  the  most  noted 
instance  of  direct  expression  upon  this  gen- 
eral subject  is  to  be  found  in  the  case  of 
Hollingaworth  v.  Virginia,  3  Dall.  378,  1  L. 
ed.  644.  The  question  arose  whether  the 
11th  Amendment  to  the  Constitution  of  the 
United  States,  which  prohibited  actions  in 
the  Federal  courts  by  citizens  against  states, 
did  not  destroy  the  jurisdiction  of  such 
courts  in  cases  pending  at  the  time  of  its 
adoption.  It  was  argued  that  the  amend- 
ment had  not  been  proposed  in  the  form  pre- 
scribed by  the  Constitution,  and  it  was 
therefore  void.  It  appeared  upon  inspection 
that  the  amendment  was  never  submitt^  to 
the  President  for  his  approbation.  It  was 
further  said  in  argument  that  "the  Consti- 
tution declares  that  'every  order,  resolution, 
or  vote  to  which  the  concurrence  of  the  Sen- 
ate and  House  of  Representatives  may  be  nec- 
essary (except  on  a  question  of  adjourn- 
ment), shall  be  presented  to  the  President 
of  the  United  States,  and,  before  the  same 
shall  take  effect,  shall  be  approved  by  him, 
or,    being    disapproved    by    him,    shall     be 

Sissed  by  two  thirds  of  the  Senate  and 
ouse  of  Representatives.'"  The  attorney 
general  being  about  to  reply  to  this  argu- 
ment, Mr.  Justice  Chase  interrut>ted  him, 
saying:  "There  can  surely  be  no  necessity  to 
answer  that  argument.  The  negative  of  the 
President  applies  only  to  the  ordinary  cases 
of  legislation.  He  has  nothing  to  do  with 
the  proposition  or  adoption  of  amendments 
to  the  Constitution."  On  the  next  day  the 
court  (Supreme  Court  of  the  United  States) 
delivered  a  unanimous  opinion  that  the 
amendment  had  been  constitutionally  adopt- 
ed, and  that  there  could  be  no  jurisdiction 
in  any  case,  past  or  future,  in  which  a  state 
was  sued  by  the  citizens  of  another  state.* 
This  was  in  entire  accord  with  the  statement 
made  by  Chase,  J.,  on  the  argument.  It  will 
be  observed  that  the  provision  of  article  1, 
§  7,  of  the  Constitution  of  the  United  Stetes, 
directing  the  submission  to  the  President  of 
every  order,  resolution,  or  vote,  for  his  ac- 
tion, is  in  almost  identical  language  with  the 
26th  section  of  the  3d  article  of  our  Consti- 
tution. It  is  said  in  Jameson,  Constitution- 
al Conventions,  p.  588,  §  557,  that  the  Fed- 
eral amendments  of  1789,  1794,  1803,  and 
1865  were  submitted  to  tJie  states  without 
any  previous  submission  to  the  President. 
In  the  case  of  State  ex  rel,  Morris  v.  Mason, 
43  La.  Ann.  590,  9  So.  776,  the  question  was 
distinctly  presented,  under  a  constitutional 
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provision  respecting  the  submission  of  or- 
ders,  resolutions,  and  votes  to  the  governor 
for  his  action,  exactly  similar  to  ours,  and 
in  almost  identical  words ;  and,  after  a  most 
elaborate  discussion  of  the  whole  subject,  the 
court  summed  up  its  conclusions  as  follows 
(on  p.  649,  43  La.  Ann.,  and  p.  796,  9  So.) : 
"Our  conclusion  is  that  the  signature  of  the* 
governor  to  the  proposition  for  tlie  amend- 
ment to  the  Constitution  under  discussion 
is  not  required  by  the  Constitutioir,  and  that 
his  disapproval  of  it  did  not  affect  ite  valid- 
ity." The  requiremento  of  their  Constitu- 
tion in  providing  for  propositions  for  amend- 
mente  are  very  similar  to  those  of  our  own 
Constitution.  They  are:  "First,  a  reading 
in  each  house  on  the  three  separate  days; 
second,  the  yeas  and  nays  thereon;  third, 
the  entry  or  spreading  on  the  journal ;  fourth,, 
publication  by  the  secretary  of  stete;  fifth, 
a  majority  vote  of  the  electors;  sixth,  the 
proclamation  of  tiie  governor."  It  is  quite 
apparent  that  this  decision  must  be  regarded 
as  one  directly  in  point  upon  the  question 
now  before  us.  A  similar  ruling  was  made, 
though  in  somewhat  different  circumstences, 
in  the  case  of  Re  Senate  File  SI,  25  Neb^ 
864,  41  N.  W.  981.  The  case  of  HolUngs- 
toorth  v.  Virginia,  3  Dall.  378,  1  L.  ed.  644,. 
was  recognized  as  of  binding  force ;  the  court 
saying  of  it,  in  the  opinion:  "The  amend- 
ment was  susteined  by  the  court,  and  that 
decision  has  been  followed  in  making  all  the- 
amendmente  to  the  Constitution  of  the  Unit- 
ed States  from  that  time  to  the  present.  See- 
also  Oreen  v.  Weller,  32  Miss.  650;  Koehler 
V.  Hill,  60  Iowa,  543,  14  N.  W.  738,  15  N.  W. 
609."  On  page  877,  25  Neb.,  and  page- 
984,  41  N.  W.,  the  court  says:  "It 
'will  be  conceded  that  under  our  Constitution' 
it  is  unnecessary  to  submit  a  proposition  i» 
amend  the  Constitution,  duly  passed  by  each 
branch  of  the  legislature,  to  the  governor 
for  his  approval,  as  such  proposition  is  not 
ordinary  legislation."  In  the  case  of  Hatch 
V.  Stoneman,  66  Cal.  632,  6  Pac  734,  cited 
for  appellee,  the  constitutional  provision^ 
directing  the  manner  in  which  amendments' 
shall  be  proposed  and  submitted  to  the  peo- 
ple is  quite  different  from  the  provision  in 
our  18th  article  on  that  subject,  and  it  wa» 
there  held  that  the  signature  of  the  governor 
was  essential.  On  page  634,  66  Cal.,  and  page- 
735,  6  Pac.,  the  court  said:  "The  propoMtl 
of  the  amendment  or  amendmente  is  not  by^ 
the  legislature,  as  such,  in  the  ordinary 
enactment  of  a  law,  and  with  the  proposal 
the  governor  has  nothing  to  do.  The  act  i» 
that  of  two  thirds  of  each  branch  of  the  leg- 
islature. But  the  matter  of  submitting  the 
proposed  amendment  or  amendments  to  the 
vote  of  the  people  is  quite  different.  That 
is  to  be  done  by  the  legislature  by  a  law  to* 
that  effect,  and  in  the  enactment  of  a  law 
the  governor  is  a  part  of  the  lawmaking" 
power."  For  this  reason,  and  because,  as  a 
part  of  the  constitutional  provision,  it  was- 
the  duty  of  the  legislature  to  submit  the 
proposed  amendment  to  the  people  "in  such 
manner  and  at  such  time  and  after  such  pub- 
lication as  may  be  deemed  expedient,"  it  was* 
held  that  this  duty  could  only  be  performed 
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by  means  of  a  law,  and  it  therefore  required 
the  governor's  signature.  It  is  only  neces- 
sary to  add  that  we  have  not  been  referred 
by  counsel  for  the  appellee  to  any  case  in 
which  a  court  of  last  resort  has  decided  that 
a  submission  to  the  governor  was  required 
under  a  constitutional  article  similar  to 
ours,  authorizing  amendments,  nor  have  we 
been  able  to  find  such  a  case.  The  only  au- 
thorities that  have  been  found  are  to  the 
contrary  effect.  It  seems  clear,  therefore, 
that  upon  authority  the  contention  of  the 
appellant  is  sustained,  and  the  governor  is 
without  right  to  intervene  in  the  proceedings 
for  the  creation  of  the  amendments.  We 
have  endeavored  to'  show  heretofore,  and  we 
are  of  opinion  and  so  decide,  that,  upon  the 
proper  construction  of  our  18th  article  of  the 
Constitution,  he  has  not  authority  to  ap- 
prove or  to  disapprove  of  the  proposed 
amendments,  and  therefore  that  his  action 
in  withholding  his  approval  was  altogether 
nugatory. 

Two  other  questions  arose  upon  the  hear- 
ing in  the  court  below,  and  they  are  brought 
before  us  by  the  appeal.  The  first  of  them 
is  that,  as  no  appropriation  was  made  of 
moneys  from  the  public  treasury  to  defray 
the  cost  of  publication  in  the  newspapers, 
the  secretary  of  the  commonwealth  could 
not  lawfully  make  the  publication.  We  do 
not  consider  that  this  question  is  of  any 
serious  force,  because,  in  the  first  place,  it 
does  not  appear,  and  is  not  averred,  that  any 
newspapers  have  refused  to  make  the  publi- 
cation without  being  paid  or  secured  for  the 
cost,  or  even  that  any  of  them  have  been 
asked  to  make  the  publication.  The  secre- 
taryis  not,  therefore,  able  to  say  that  he 
cannot  malce  the  publication  for  the  reason 
stated,  and  hence  such  inability  cannot  be 
set  up  as  a  bar  to  the  enforcement  of  the  act 
proposing  the  amendments.  It  was  at  least 
his  duty  to  try  to  make  the  publication,  be- 
fore he  could  be  heard  to  say  that  it  could 
not  be  done.  But,  in  the  neict  place,  the  man- 
date of  the  Constitution  is  upon  him,  and  he 
must  obey  it  in  terms.  If  it  is  utterly  im- 
possible for  him  to  obey  it  literally,  he  can 
make  that  clear  to  the  court,  stating  the  rea- 
sons; and  then  it  would  be  for  the  court  to 
determine,  in  a  proper  proceeding,  whether 
the  publication  can  be  made  or  not.  In  the 
third  place,  it  is  not  to  be  assumed  that  the 
state  will  not  pay,  or  cannot  be  made  to  pay 
by  judicial  decree,  the  necessary  cost  of  car- 
rying out  a  peremptory  order  which  has  been 
officially  promulgated  by  the  state  legisla- 
ture in  strict  conformity  with  the  require- 
ments of  the  state  Constitution.  Indeed,  it 
is  not  possible  to  conceive  that  the  state 
legislature  would  be  so  derelict  to  its  mani- 
fest duty  as  to  refuse  to  make  the  necessary 
appropriation  to  pay  for  the  execution  of  ite 
own  order.  Or,  even  if  it  did  so  refuse,  can 
it  be  seriously  doubted  that  a  way  would  be 
found,  by  means  of  a  judicial  proceeding,  to 
enforce  the  clear  monetary  liability  of  the 
commonwealth  to  defray  the  necessary  ex- 
pense in  question? 

The  other  proposition  upon  which  reli- 
ance is  placed  by  the  appellee  is  that  the 
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secretary  cannot  be  compelled  to  do  a  vain 
thing,  to  wit,  publish  for  three  months  prior 
to  an  election  which  was  to  take  place  in^ 
November,  1899,   the   amendments    in  ques- 
tion.   There  are  two  replies  to  this,  the  first 
of  which  is  that  it  is  by  no  means  certain- 
that  the    publication    must    necessarily    be- 
inade  three  months  before  that  general  elec- 
tion which  followed  next  after  the  amend- 
ments were  agreed  to  by  the    two    houses. 
The    very    next    succeeding    clause    of    the- 
I8th  article  is  in  these  words:  "And  if  in  the- 
general  assembly  next    afterwards    chosen, 
such  proposed  amendment   or    amendments- 
shall  be  agreed  to  by  a  majority  of  the  mem- 
bers elected  to  each  house,  the  secretary  ol 
the   commonwealth    shall    cause    the    same 
again  to  be  published  in  the  manner  afore- 
said," etc.     Now,  the  next  general  election^ 
at  which  ''the  general  assembly  next  after- 
wards chosen"  is  or  can  be  elected  does  not 
occur  till  the  month  of  November  in  the  year 
1900,  as  there  was  no  such  election  held  in 

1 899.  It  is  manifest,  therefore,  that  the  next 
general  election  after  the  amendments  were- 
agreed  to  by  the  two  houses  was  of  no  im- 
portance, so  far  as  the  publication  was  con- 
cerned, and  that  the  next  general  assembly 
that  had  any  authority  to  act  in  the  matter 
is  the  one  which  is  to  be  elected  in  November, 

1900.  So  far  as  that  general  assembly  is 
concerned,  there  is  abundance  of  time  in* 
which  to  make  the  publication,  and  any  or- 
der now  made  for  such  publication  will  not 
be  a  vain  order,  by  any  means.  The  second' 
reply  to  the  contention  of  the  appellee  is^ 
that,  where  a  thing  is  to  be  done  on  or  be- 
fore a  certain  date,  if  a  literal  compliance 
as  to  the  date  becomes  impossible  without 
fault  of  the  power  which  created  the  duty, 
the  thing  may  be  done  or  the  act  performed* 
as  soon  as  it  becomes  possible  to  be  done  aft- 
er the  time  fixed  has  passed.  Thus,  in  the 
execution  of  criminals  guilty  of  a  capital  of- 
fense, and  sentenced  or  ordered  to  be  ex- 
ecuted on  or  before  a  fixed  date,  the  sentence 
or  order  may  be  executed  after  the  day  fixed^ 
has  passed.  This  was  decided  by  this  court, 
in  an  exhaustive  opinion  by  our  Brother 
Mitchell,  in  the  case  of  Com.  v.  Hill,  185  Pa. 
385,  39  Atl.  1055.  We  there  held  that  the 
time  of  execution  in  a  capital  case  is  no  pari 
of  the  judgment,  but  a  mere  ministerial  or 
executive  act  in  pursuance  of  it,  and  the  judg- 
ment is  therefore  not  affected  by  the  prison- 
er's escape,  or  other  occurrence  which  mere- 
ly prevents  or  delays  execution.  The  judg- 
ment is  not  satisfied  until  the  sentence  is 
fully  carried  out.  It  is  also  very  familiar 
doctrine  in  the  law  of  contracts  that,  where 
money  is  to  be  paid  or  other  acts  done  on  or 
before  a  fixed  date,  if  performance  on  or  be- 
fore the  day  named  is  prevented  subsequent 
performance  will  satisfy  the  demand  of  the 
contract,  unless,  indeed,  in  the  exceptional' 
instances  in  which  time  is  of  the  very  es- 
sence of  the  contract.  So,  we  apprehend,  in 
matters  of  legislation,  where  a  performance- 
of  an  authorized  act  has  become  impossible 
through  no  fault  of  the  law,  a  later  perform- 
ance, if  it  satisfy  the  terms  of  the  original' 
duty,  will  be  a  sufiicient  compliance.     We^ 
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think  that  the  provision  as  to  the  publica- 
tion three  months  before  the  next  general 
election,  as  prescribed  in  the  first  clause  of 
the  18th  article,  should  be  regarded  as  mere- 
ly a  directory  provision,  where  strict  com- 
pliance with  a  time  limit  is  not  essential. 
There  are  very  numerous  decisions  upon  this 
subject,  a  few  of  which,  only,  need  be  cited. 
They  are  fully  collected  in  Endlich  on  the 
Interpretation  of  Statutes,  at  §  436.  The 
author  say-s:  "On  the  other  hand,  the  pre- 
scriptions of  a  statute  often  relate  to  the 
performance  of  a  public  duty;  and  to  affect 
with  invalidity  acts  done  in  neglect  of  them 
would  work  serious  general  inconvenience 
or  injustice  to  persons  who  have  no  control 
-over  those  intrusted  with  the  duty,  without 
promoting  the  essential  aims  of  the  legis- 
lature. In  such  case  they  are  said  not  to  be 
of  the  essence,  of  the  substance  of  the  thing 
required;  and,  depending  upon  this  quality 
•of  not  being  of  the  essence  or  substance  of 
the  thing  required,  compliance  being  rather 
-a  matter  of  convenience,  and  the  direction 
being  given  with  a  view  simply  to  proper, 
orderly,  and  prompt  conduct  of  business, 
they  seem  to  be  generally  understood  as 
mere  instructions  for  the  guidance  and  gov- 
ernment of  those  on  whom  the  duty  is  im- 
posed, or,  in  other  words  as  directory  only. 
.  .  .  It  has  often  been  held,  for  instance, 
when  an  act  ordered  a  thing  to  be  done  by 
a  public  body  or  public  officers,  and  pointed 
-out  the  specific  time  when  it  was  to  be  done, 
that  the  act  was  directory  only,  and  might 
be  complied  with  after  the  prescribed  time. 
Such  is,  indeed,  the  general  rule,  unless  the 
time  specified  is  of  the  essence  of  the  thing, 
or  the  statute  shows  it  was  intended  as  a 
limitation  of  power,  authority,  or  right. 
Thus,  the  13  Hen.  IV.  chap.  7,  which  required 
justices  to  try  rioters  within  a  month  after 
the  riot,  was  held  not  to  limit  the  authority 
of  the  justices  to  that  space  of  time.  .  .  . 
So,  a  direction  to  sell  land  for  taxes  at  a  cer- 
tain time,  there  being  nothing  in  the  act 
from  which  to  imply  a  prohibition  against 
doing  it  at  a  later  date;  a  provision  in  a 
statute  that  the  secretary  of  state  should 
cause  it  to  be  published  for  three  months. 
.  .  .  And  so,  as  to  the  time  limited,  was 
the  requirement  of  a  statute  directing  the 
secretary  of  state  to  advertise  for  sealed  pro- 
posals for  the  state  printing,  which  provided 
that  the  proposals  be  deposited  in  his  office 
'on  or  before'  a  certain  date.  ...  In  a 
word,  where  a  statute  fixes  a  time  within 
which  public  officers  are  to  perform  some  act 
touching  the  rights  of  others,  and  there  is 
no  substantial  reason  apparent  from  the 
statute  itself  .  .  .  why  the  act  might  not 
he  as  well  done  after  the  expiration  of  the 
period  limited  as  during  the  same,  .  ,  . 
the  latter  will,  as  regards  third  persons,  be 
treated  as  directory,  and  the  fixing  of  it  will 
not  invalidate  or  prevent  official  acts  under 
the  statute  after  the  expiration  of  the  pre- 
scribed period."  In  9  437  the  author  con- 
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itinuesthus:  "In  general,  statutes  direct- 
ing the  mode  of  proceeding  by  public  officers 
are  deemed  advisory,  and  strict  compliaoce 
with  their  detailed  provisions  is'  not  indis- 
pensable to  the  validity  of  the  proceedings 
themselves,  unless  a  contrary  intention  can 
be  clearly  gathered  from  the  statute,  con- 
strued in  the  light  of  other  rules  of  inter- 
pretation." In  further  illustration  of  the 
general  doctrine  the  author,  at  §  441,  speaks 
of  the  cases  in  which  there  are  impossibili- 
ties in  the  way  of  a  literal  performance  of 
the  statutory  conditions  thus:  '^Enactments 
which  impose  duties  on  conditions  are,  when 
these  are  not  conditions  precedent  to  the  ex- 
ercise of  a  jurisdiction,  subject  to  the  maxim 
that  lex  non  cogit  ad  impoaaibilia  aut  inn- 
tilia.  They  are  understood  as  dispensing 
with  the  performance  of  what  is  prescribed, 
when  performance  is    impossible;    for   the 

j  law,  in  its  most  positive  and  perempton' 
injunctions,  is  understood  to  disclaim,  a^^  it 
does  in  its  general  aphorisms,  all  intention 
of  compelling  impossibilities,  and  this  gen- 
eral exception  is  a  general  rule  of  statutory 
construction."  In  support  of  these  text  quo- 
tations the  author  makes  the  most  extensivt' 
citations  of  authorities,  which  it  is  not  nec- 
essary to  review  in  detail,  as  there  can  be  no 
real  controversy  over  them.  It  will  be  seen 
at  once  how  extremely  apposite  they  are  to 
the  situation  in  the  case  at  bar.  The  legist- 
lature  that  is  to  act  upon  t-he  proposed 
amendments  is  not  the  one  which  was  in  ex- 
istence when  the  amendments  were  proposed 
and  **agreed  to."  There  was  no  election  in 
1899  for  members  of  the  legislature,  and  the 
first  election  of  members  of  the  next  succeed- 
ing legislature  is  the  one  which  will  take 
place  in  November,  1900,  as  has  been  already 
explained.  That  is  the  legislature  which  is 
to  take  the  next  action  upon  these  proposed 
amendments,  and  a  publication  of  the 
amendments  three  months  before  the  elec- 
tion of  1899  could  serve  no  possible  purpo^ 
that  cannot  be  equally  well  served  by  a  pnb- 
lication  for  three  mopths  before  the'geneni 
election  of  the  year  1900.  We  are  very  clearly 
of  opinion,  therefore,  that  such  an  order  may 
now  be  made,  without  the  least  material  vio- 
lation of  the  terms  of  the  law  proposing  the 
amendments.  We  are  of  opinion  that  the 
learned  court  below  was  in  error  in  refusing 
the  mandamus  prayed  for. 

The  decree  of  the  court  heJow  m  reverb: 
and  the  petition  and  proceedings  for  the 
writ  of  mandamus  are  reinstated.  The  peti- 
tion is  considered  as  amended,  praying  for 
publication   thref  months  before  November 

!  election  of  the  vear  1900,  and  the  record  i* 

;  remitted  to  the  court  below,  with  instnie- 
tions  that  an  order  be  issued  directing  the 
secretary  of  the  commonwealth  to  publish 
the  proposed  amendments  three  months  be- 
fore the  general  election  to  be  held  in  X«v 
vember  in  the  year  1900,  the  costs  to  be 
paid  by  the  commonwealth. 
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V, 

PROVIDENCE    LOAN    A     INVESTMENT 
COMPANY  ei  al,  Impleaded,  etc.,  Appt. 

(106  Wis.  396.) 

A  statute  anthoriaimff  serrice  of  Sam- 
mons  OB  corporations  which  neglect  to 
file  lists  of  the  names  of  officers  on  whom 
process  might  be  served,  by  leaving  copies 
with  the  register  of  deeds  where  the  corpora- 
tlon  has  its  principal  office,  is  invalid  as  not 
providing  due  process  of  law. 

(April  6,  1900.) 


APPEAL  by  the  defendant  corporation 
from  a  judgment  of  the  Circuit  Court 
for  Douglas  County  in  favor  of  plaintiff  after 
refusal  to  set  aside  a  service  of  process  in 
an  action  brought  to  quiet  title  to  real  es- 
tate.   Reversed, 

The  facts  are  stated  in  the  opinion. 

iiessra.  CatUa,  Butler,  A  Iiyons,  for 
appellant: 

No  presumption  is  to  be  indulged  in  favor 
of  service,  and  the  proof  is  required  to  show 
facts  which  exclude  every  other  hypothesis 
than  a  literal  compliance  with  the  statute. 

Pollard  V.  Wegener,  13  Wis.  569. 

The   practice  of   allowing   process  to   be 


NoTB. — What  service    of   process    is    sufficient 
to  constitute  due  process  of  law, 

I.  As  basis  of  judgment  in  personam, 

a.  Against  nonresidents. 

b.  Against  residents. 

c.  Against  corporations, 

1.  Domestic. 

2.  Foreign. 

d.  Joint  dehtors. 

II.  As  Itasis  of  judgment  in  rem. 

This  note  is  confined  to  modes  of  service  tnat 
are  authorised  by  statute.  It  does  not  take  up 
the  question  as  to  what  proceedings  are  in  per- 
sonam and  what  in  rem;  but,  assuming  that 
the  character  of  the  proceeding  in  that  respect 
has  been  determined,  deals  with  the  qaestlon, 
whether.  In  view  of  that  character,  the  particu- 
lar mode  of  service  authorised  meets  the  re- 
quirements of  "due  process.*' 

I.  As  basis  of  judgment  in  personam. 

a.  Against  nonresidents. 

As  to  validity  of  personal  judgments  rendered 
upon  constructive  service  of  process,  see  also 
note  to  Hoyer  v.  Bucks  (Ind.  App.)  16  L.  R.  A. 
231. 

Earlier  views  as  to  validity,  within  state, 
of  personal  Judgment  rendered  on  constructive 
service. 

Even  before  the  decision  in  Pennoyer  v.  Neff, 
95  U.  8.  714,  24  L.  ed.  565,  it  was  the  universal 
rule  for  the  Federal  courts  and  the  state  courts 
to  refuse  to  recognise,  or  enforce,  the  judgment 
of  a  court  of  another  state  rendered  against 
a  nonresident  of  that  state,  without  personal 
service  therein  or  appearance.  These  courts 
avoid  the  effect  of  the  requirement  of  the  con- 
stitutional provision  that  **fuli  faith  and  credit 
shall  be  given  In  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  in  every  other 
state,"  and  of  the  act  of  Congress  that  the 
records  and  judicial  proceedings  of  the  courts 
of  any  state  authenticated  as  prescribed  shall 
have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  courts  of  the  state 
from  whence  they  are  taken,  by  holding  that 
these  provisions  do  not  apply  when  the  court 
which  rendered  the  judgment  was  without  juris- 
diction, and  that,  considered  from  an  interna- 
tional or  interstate  point  of  view,  jurisdiction 
to  be  rightfully  exercised  must  be  founded  on 
the  person  being  within  the  territory  or  the 
thing  being  within  the  territory.  Prior  to  the 
decision  In  Pennoyer  v.  Neff,  95  U.  B.  714,  24 
L.  ed.  565,  or  at  least  prior  to  the  adoption  of 
the  proylsion  as  to  "dup  process"  by  the  14th 
Amendment  to  the  Federal  Constitution,  the 
casesi  with  a  few  exceptions,  seem  to  have  re- 
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garded  the  principle  referred  to  solely  as  an  in- 
ternational or  interstate  one,  not  applicable  when 
the  validity  of  the  judgment  in  the  state  In 
which  it  was  rendered  was  concerned.  The  view 
generally  taken  Is  well  illustrated  by  Campbell 
V.  Wilson  (1851)  6  Tex.  891,  as  follows: 
**The  general  principle  of  international  law 
seems  to  be  that,  without  a  proceeding  in  rem 
or  personal  notice  to  the  defendant,  by  process 
served  within  the  territory,  jurisdiction  cannot 
be  rightfully  exercised ;  for,  'considered  In  an 
international  point  of  view,  jurisdiction,  to  be 
rightfully  exercised,  must  be  founded  on  the 
person  being  within  the  territory,  or  the  thing 
being  within  the  territory.'  Story,  Com.  Laws, 
I  639.  But,  as  every  state  has  the  right  to 
prescribe  the  manner  in  which  its  own  courts 
shall  acquire  and  exercise  jurisdiction,  proceed- 
ings conducted  in  the  mode  prescribed  will,  of 
course,  be  valid  within  the  territory.  Hence 
when  onr  statute  provides  that  service  in  cer- 
tain ca^es  may  be  made  by  publication,  the  ju- 
risdiction of  the  court,  thus  acquired,  cannot 
be  questioned  here,  however  the  judgment 
might  be  treated.  If  made  the  foundation  of  an 
action  In  another  state." 

The  validity  of  such  a  judgment  in  the  state 
in  which  It  was  rendered  was  more  often  con- 
ceded by  courts  of  other  states,  which  neverthe- 
less refused  to  recognise  or  enforce  it,  than  ex- 
pressly held  by  courts  of  the  state  In  which 
the  judgment  was  rendered;  but  there  are  a 
number  of  cases  of  the  latter  class.  The  incon- 
sistency of  courts  which  refuse  to  recognise  or 
enforce  such  a  judgment  when  rendered  in  an- 
other state,  upon  the  ground  that  the  court 
which  rendered  It  did  not  have  jurisdiction,  and 
yet  concede  its  validity  in  the  state  in  which  it 
was  rendered,  is  pointed  out  In  the  opinion  In 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565. 
Justice  Field,  after  showing  that  the  consti- 
tutional provision  and  act  of  Congress  with  ref- 
erence to  full  faith  and  credit  do  not  apply  to 
a  personal  judgment  where  the  court  which  ren- 
dered it  had  no  jurisdiction  of  the  person  of  the 
defendant,  says:  *'In  several  of  the  cases  the 
decision  has  been  accompanied  with  the  obser- 
vation that  a  personal  judgment  thus  recovered 
has  no  binding  force  without  the  state  in  which 
It  Ir  rendered.  Implying  that  in  such  state  it 
may  be  valid  and  binding.  But  if  the  court  has 
no  jurisdiction  over  the  person  of  the  defend- 
ant, by  reason  of  his  nonresldence,  and,  con- 
sequently, no  authority  to  pass  upon  his  per- 
sonal rights  and  obligations;  if  the  whole  pro- 
ceeding without  service  upon  htm  or  his  ap- 
pearance Is  coram  non  judice  and  void ;  if  to 
hold  a  defendant  bound  by  such  a  judgment  is 
contrary  to  the  first  principle  of  justice, — it  Is 
difficult  to  see  how  the  judgment  can  legiti- 
mately have  any  force  within  the  state.    The 


578 


Wisconsin  Suprkmb  Court. 


Afr  , 


served  by  persons  other  than  an  officer  of 
the  law,  or  his  deputy  acting  under  oath, 
is  a  relaxation  of  oonunou-law  rule,  and  no 
presumption  is  to  be  indulged  in  such  cases 
upon  facts  which  are  not  wholly  inconsis- 
tent with  any  other  hypothesis  than  that  the 
service  was  legally  and  properly  made. 

Sayles  v.  Davis,  20  Wis.  302;  Knox  v. 
Miller,  18  Wis.  397:  Pollard  v.  Wegener, 
13  Wis.  576;  'Sorthrup  v.  Shephard,  23  Wis. 
513;  Graniie}*  v.  Rosecranoe,  27  Wis.  488; 
Matteson  v.  Smith,  37  Wis.  333;  Hall  v. 
arqJiam,  49  Wis.  553,  5  N.  W.  943 ;  Rehm- 
etedt  V.  Briscoe,  55  Wis.  616,  13  N.  W.  687 ; 
Wilkinson  v.  BayUy,  71  Wis.  131,  36  N.  W. 
836. 

Proof  of  service  of  a  jurisdictional  proc- 
ess will  be  held  insufficient  unless  it  strictly 
complies  with  every  requirement  of  the  stat- 
ute, and  excludes  every  other  hypothesis  ex- 


cept a  rigid  performance  of  acts  therein 
prescribed  in  manner  therein  specified. 

Pollard  V.  Wegener,  13  Wis.  575. 

The  letter  of  the  statute  and  the  policy  of 
the  law  require  that  the  return  shall  be 
made  by  the  person  who  makes  the  service, 
BO  that  the  facts  and  circumstances  relating 
thereto  may  be  testified  to  on  persona) 
knowledge,  excluding  secondary  evidence, 
and  to  £c  the  responsibility  in  case  of  falt»e 
return. 

Wis.  Stat.  1898,  §  2642;  Brettell  v.  Def- 
fehach,  6  S.  D.  21,  39,  60  N.  W.  167,  173; 
Allen  V.  Mclntyre,  56  Minn.  351,  57  N.  W. 
1060. 

The  terms  "due  process  of  law,"  "law  of 
the  land"  and  "conformably  to  the  law"  are 
equivalent,  and  as  applied  to  judicial  pro- 
ceedings they  mean  a  course  of  proceeaing 
according   to    those     principles    and     rules 


lanfiTua^e  used  can  be  Justified  only  on  the 
ground  tbat  there  was  no  mode  of  directly  view- 
ing such  Judfirment  or  impeaching  its  yalidlty 
within  the  state  where  rendered ;  and  that, 
therefore.  It  could  be  called  in  question  only 
when  its  enforcement  was  elsewhere  attempted. 
In  later  cases,  this  language  is  repeated  with 
less  frequency  than  formerly,  it  beginning  to 
be  considered,  as^it  always  ought  to  have  been, 
that  a  Judgment  which  can  be  treated  in  any 
state  of  this  Union  as  contrary  to  the  first  prin- 
ciples of  Justice,  and  as  an  absolute  nullity, 
because  rendered  without  any  Jurisdiction  of 
the  tribunal  over  the  party,  is  not  entitled  to 
any  respect  in  the  state  where  rendered."  The 
Justice  then  points  out  that  since  the  adoption 
of  the  14th  Amendment  the  validity  of  such 
Judgments  may  be  directly  questioned,  and  their 
enforcement  In  the  same  state  resisted,  on  the 
ground  that  proceedings  In  a  court  of  Justice 
to  determine  the  personal  rights  and  obligations 
of  parties  over  whom  the  court  has  no  Jurisdic- 
tion do  not  constitute  due  process  of  law. 

Among  the  many  cases  that,  more  or  less  ex- 
plicitly, Imply  or  concede  the  validity  of  such 
a  Judgment  in  the  state  in  which  It  was  ren- 
dered while  refusing  to  recognize  or  enforce  it 
in  another  state,  or  that,  at  least,  do  not  re- 
gard the  two  positions  as  inconsistent,  the  fol- 
lowing may  be  cited :  Gaipln  v.  Page,  18  Wall. 
850,  21  L.  ed.  959  ;  Thompson  v.  Emmert  (1846) 
4  McLfCan,  96,  Fed.  Cas.  No.  13,953 ;  Kane  v. 
Cook  (1857)  8  Cal.  449;  Barney  v.  De  Kraft 
(1862)  6  D.  C.  861:  Middlesex  Bank  v.  But- 
man  (1848)  29  Me.  19  ;  Weaver  v.  Boggs  (1873) 
38  Md.  255 ;  Phelps  v.  Brewer  (1852)  9  Cush. 
890,  57  Anu  Rep.  56 ;  Woodward  v.  Tremere, 
6  Pick.  354 ;  Gleason  v.  Dodd.  4  Met.  833 ; 
Bigger  V.  Hutchings  (1830)  2  Stew.  (Ala.) 
445 :  Downer  v.  Shaw,  22  N.  H.  277 ;  Pawling 
V.  Willson,  13  Johns.  192 ;  Borden  v.  Fitch,  15 
Johns.  121,  8  Am.  Dec.  225 ;  Bates  v.  Delavan 
(1835)  5  Paige,  299;  BIcknell  v.  Field  (1840) 
8  Paige,  440;  Shumway  v.  StiUman  (1831)  6 
Wend.  447;  Davidson  v.  Sharpe  (1845)  28  N. 
0.  (6  Ired.  L.)  14;  Steel  v.  Smith  (1844)  7 
Watts  &  S.  447;  Rathbone  v.  Terry  (1837)  1 
R.  I.  73 ;  Price  v.  Hickok  (1866)  39  Vt.  292. 

Other  cases  to  the  same  effect  are  cited  In 
the  first  subdivision  of  the  note  to  Moyer  v. 
Bucks  (Ind.  App.)  16  L.  R.  A.  231. 

The  same  tendency  to  apply  different  tests 
when  the  validity  of  a  Judgment  in  another 
state  is  concerned,  and  when  Its  validity  in 
the  state  In  which  it  was  rendered  is  In  ques- 
tion, is  illustrated  by  the  following  quotation 
from  Lafayette  Ins.  Co.  v.  French,  18  How. 
404.  15  L.  ed.  451. 

"Whenever  an  action  Is  brought  in  one  state 
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on  a  Judgment  recovered  In  another.  It  Is  not 
enough  to  show  It  to  be  valid  in  the  state  where 
it  was  rendered ;  It  must  also  appear  that  the 
defendant  was  either  personally  within  the  Ju- 
risdiction of  the  state,  or  had  legal  notice  of 
the  suit,  and  was  in  some  way  subject  to  its 
laws  so  as  to  be  bound  to  appear  and  contest 
the  suit,  or  suffer  a  Judgment  by  default." 

The  remark  is  obiter,  and  it  will  be  observed 
that  it  was  made  before  the  adoption- of  the 
14th  Amendment. 

In  Kendrick  v.  Kimball  (1856)  33  N.  H.  485. 
it  was  eicpressly  held  that  a  personal  Judg- 
ment recovered  in  New  Hampshire,  against  a 
nonresident  upon  an  attachment  of  his  property 
and  notice  by  publication  pursuant  to  statute, 
although  inoperative  beyond  the  limits  of  the 
state,  vrsiB  good  within  the  state. 

In  Butterworth  v.  KInsey  (1855)  14  Tex.  500, 
it  was  held  that  where  plaintiff  was  a  resident 
of  the  state.  Jurisdiction  to  render  a  personal 
Judgment  against  a  nonresident  defendant  might 
be  obtained  by  service  by  publication. 

The  case  of  McMuIIen  v.  Guest  (1851)  €  Tex. 
275,  is  to  the  same  effect  as  the  preceding  case, 
and  distinguishes  Ward  v.  lAthrop,  Dec.  Term, 
A.  n.  1849,  on  the  ground  that  in  that  case 
both  plaintiff  and  defendant  were  nonresidents. 

"Whatever  effect  may  be  given  to  the  Judg- 
ments of  one  state,  when  sought  to  be  enforced 
in  the  courts  of  another,  however  they  may  be  • 
regarded  in  the  courts  of  the  latter  state,  when 
rendered  without  personal  service  on  the  de- 
fendant. It  Is  perfectly  well  settled  that.  If 
rendered  upon  constructive  service,  authorised 
by  the  laws  of  the  state  where  rendered,  they 
will  be  held  to  be  as  valid  and  binding  by  its 
courts,  to  the  extent  of  their  operation  by  the 
local  law,  as  If  rendered  upon  personal  service 
on  the  defendant.*'  Thouvenln  v.  Rodrlgues 
(1859)  24  Tex.  468. 

The  four  oases  last  cited  have  been  expressly 
overruled,  on  the  authority  of  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565,  by  the  courts  of  the 
respective  states  In  which  they  were  rendered. 

The  form  and  mode  of  service  of  process  by 
which  parties  defendant  are  brought  into  court, 
yrhether  it  be  an  inferior  or  superior  court, 
so  as  to  give  the  court  Jurisdiction  over  their 
persons,  are  matters  of  legislative  discretion. 
McCauley  v.  Fulton  (1872)  44  Cal.  335.  This 
was  said  with  reference  to  a  personal  Judg- 
ment, rendered  upon  service  by  publication,  in 
a  court  of  the  same  state.  The  statute  express- 
ly authorized  the  service  of  summons  by  publi- 
cation. It  does  not  clearly  appear  whether  the 
defendant  In  the  Judgment  was  a  resident  or 
nonresident  of  the  state. 

Personal  service  Is  not  required  to  constltate 
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'which  liave  been  established  in  our  system 
of  jurisprudence  for  the  protection  and  en- 
forc^iient  of  private  rights. 

Dartmouth  College  v.  Woodtoard,  4 
Wheat.  518,  4  L.  ed.  629;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Rowan  v.  State,  30  Wis.  148,  11  Am. 
Rep.  559;  Cooley,  Const.  Lim.  355;  Jensen 
V.  Union  P.  R.  Go.  6  Utah,  253,  4  L.  R.  A. 
725,  21  Pac  994. 

In  order  to  constitute  due  process  of  law 
there  must  be  notice  of  the  proceedings  to 
the  parties,  an  opportunity  to  be  heard,  and 
a  fair  trial  of  the  issues  between  them. 

10  Am.  &  Eng.  Enc.  Law,  p.  296,  title 
Due  process  of  law;  Davidson  v.  TSew  Or- 
leam,  06  U.  S.  97,  24  L.  ed.  616;  Iowa  C. 
R.  Co.  V.  Jotpa,  160  U.  S.  389,  40  L.  ed.  467, 
16  Sup.  Ct.  Rep.  344;  Myers  y.  Shields,  61 
Fed.  Rep.  713;  State  v.  Billings,  55  Minn. 


467,  57  N.  W.  206,  794;  Happy  v.  Mosher, 
48  N.  Y.  313;  Gannon  v.  Doyle,  16  R.  I. 
720,  6  L.  R  A.  359,  19  Atl.  331;  Broton  v. 
Denver,  7  Colo.  305,  3  Pac.  455;  Oarvin  v. 
Daussman,  114  Ind.  429,  16  N.  E.  826. 

At  common  law,  except  by  voluntary  ap- 
pearance, no  valid  judgment  could  be  reu- 
dered  imless  it  was  founded  on  actual  per- 
sonal service  of  process  on  defendant,  or  on 
seizure  of  his  property  within  the  jurisdic- 
tion of  the  court,  and  by  virtue  of  the  inter- 
pretation which  has  been  given  to  the  14th 
Amendment  of  the  Federal  Constitution  the 
same  rule  obtains  now. 

3  Bl.  Com.  283 ;  22  Am.  &  Eng.  Enc.  Law, 
p.  142;  Pennoyer  v.  A^eff,  95  U.  S.  714,  24  L. 
ed.  565;  Freeman  v.  Alder  son,  119  U.  S.  185, 
30  L.  ed.  372,  7  Sup.  Ct.  Rep.  165;  Bartlett 
V.  Spicer,  75  N.  Y.  534;  Bias  v.  Vance,  32 
Miss.  198;   McKinney  v.  Collins,  88  N.  Y. 


due  process  of  law.  The  legislature  has  dis- 
cretion to  provide  for  brining  in  parties  by 
the  publication  of  notice,  in  cases  where  actual 
personal  service  would  be  Impracticable  or  dil- 
atory. United  States  Trust  Co.  v.  United 
States  F.  Ins.  Co.  18  N.  Y.  199,  Reversing  6 
Abb.   Pr.   885. 

This  was  a  proceeding  to  determine  the  lia- 
b'lity  of  stockholders.  The  decision  is  not  ex- 
pressly limited  to  resident  stoclcholders,  but  it 
does  not  appear  that  any  of  them  were  nonresi- 
dents. 

Some  of  the  earlier  cases  took  the  view,  sub- 
sequently sanctioned  by  Pennoyer  v.  Neff,  95  U. 
S.  715,  24-  L.  ed.  565,  that  lack  of  jurisdiction 
over  the  person,  which  authorizes  the  courts  of 
another  state  to  refuse  to  recognize  or  enforce 
the  Judgment,  invalidates  the  same,  even  in  the 
state  in  which  it  was  rendered.  Thus,  it  was 
said  in  Barkman  v.  Hopkins  (1850)  11  Ark. 
157 :  "The  same  faith  and  credit,  the  same  con- 
clusiveness, given  to  it  there  must  be  given  to 
it  in  every  other  state.  Therefore  the  question 
of  notice  or  no  notice  must  be  such  as  affects 
the  validity  of  the  Judgment  In  the  state  in 
which  it  was  rendered.  It  is  contended  that 
there  was  no  personal  notice  to  the  defendant, 
and  that  ho  did  not  submit  himself  voluntarily 
to  the  Jurisdiction  of  the  court,  and  therefore 
he  is  not  bound  by  the  judgment  and  decision 
of  the  court.  If  this  objection  is  worth  any- 
thing, it  roust  apply  as  well  in  as  out  of  the 
state  where  the  judgment  was  rendered.  Thus 
considered,  it  conflicts  In  no  respect  with  the 
provisions  of  the  act  of  Congress  r  because  a 
Judgment,  rendered  without  having  acquired  ju- 
risdiction of  the  person  of  the  defendant  by  no- 
tice or  otherwise  would  not  bind  the  defendant 
In  the  state  where  it  was  rendered,  and,  of 
course,  not  in  any  other  state  to  which  It  might 
be  transmitted.  No  valid  judgment  can  be  ren- 
dered whereby  to  affect  the  rights  or  liberty  of 
the  citizen,  unless  the  court  has  flrst  acquired 
Jurisdiction  of  his  person  as  well  as  of  the  sub- 
ject-matter in  controversy." 

Notice  by  publication  to  nonresidents  cannot 
of  Itself  confer  jurisdiction  over  them,  nor  can 
even  personal  service  of  notice  through  the 
mail,  or  by  means  of  an  agent ;  and  a  personal 
decree  founded  on  such  a  notice  would  be  ab- 
solutely void.  But.  if  the  subject  of  suit  be 
property  lying  under  the  jurisdiction  of  the 
court,  a  decree  after  such  notice  will  bind  the 
property.  Fraser  v.  Prather  (1873)  1  Mac- 
Arth.  206.  The  former  part  of  the  statement 
seems  to  be  based  on  constitutional  grounds. 

A  bill  to  compel  a  nonresident  to  comply  with 
a  contract  by  executing  to  complainant  a  title 
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to  one  third  of  certain  lands  Is  a  decree  in  per- 
itonam,  and  cannot  rest  upon  service  by  publica- 
tion.    Adams  v.  Lamar  (1850)  8  Ga.  83. 

The  courts  of  Gtergia  have  no  extraterri- 
torial Jurisdiction,  and  cannot  make  the  citizens 
of  foreign  states  amenable  to  their  process,  or 
conclude  them  by  a  Judgment  in  personam  with- 
out their  consent.  Dearlng  v.  Bank  of  Charles- 
ton (1848)  5  Ga.  497,  48  Am.  Dec.  800. 

The  courts  of  Georgia  have  no  Jurisdiction 
to  render  a  Ju^ment  in  a  common-law  action 
against  a  citizen  of  another  state  who  is  not 
served  with  process  in  Georgia.  Howell  v. 
Gordon   (1869)  40  Ga.  302. 

The  decisions  In  the  last  three  cases  are  not 
expressly  based  on  constitutional  grounds,  and, 
in  view  of  the  statement  of  the  same  court  in 
Flint  River  S.  B.  Co.  v.  Foster,  5  Ga.  194,  48 
Am.  Dec.  248,  infra,  II.,  that  the  legislature 
may  authorize  a  Judgment  to  be  rendered  against 
a  party  without  notice,  it  is  doubtful  whether 
they  rest  upon  constitutional  grounds.  It  is  to 
be  observed,  however,  that  the  statement  re- 
ferred to,  though  not  expressly  confined  to  pro- 
ceedings in  rem,  wsm  made  with  reference  to 
such  a  proceeding. 

Sturgis  V.  Fay  (1861)  16  Ind.  429,  79  Am. 
Dec.  440,  while  holding  that  the  state  may  sub- 
ject persons  within  her  t>order8  to  her  judicial 
power,  says,  oHter,  that  she  cannot  thus  sub- 
ject nonresidents  who  are  beyond  her  borders. 

And  Beard  v.  Beard  (1863)  21  Ind.  321, 
holds  that  a  state  cannot  authorise  a  personal 
Judgment  upon  constructive  notice  against  a 
citizen  and  resident  of  another  state,  unless 
such  citizen  submits  himself  to  the  jurisdiction 
of  the  court  in  which  the  action  against  him  is 
Instituted,  by  voluntarily  appearing  in  person 
or  by  agent. 

Where  the  Court  in  attachment  obtains  no  ju- 
risdiction by  personal  service,  or  by  attaching 
property,  a  judgment  therein  is  Invalid,  both 
as  a  judgment  in  personam  and  as  a  judgment 
in  rem.  Judah  v.  Stephenson  (1860)  10  Iowa. 
493. 

Well  V.  I^wenthal,  10  Iowa,  575,  denied  the 
validity  of  such  a  judgment  within  the  state  on 
constitutional  as  well  as  statutory  grounds. 

And  so  did  Darrance  v.  Preston  (1865)  18 
Iowa,  396,  although  the  statutes  provided  for 
service  by  publication,  or  personal  service  with- 
out the  state,  upon  nonresidents. 

Harris  v.  Adams  (1869)  2  Duv.  142,  and 
Berry  v.  Berry  (1809)  6  Bush,  595,  held  that 
the  statutes  of  Kentucky  did  not  authorize  per- 
sonal judgments  against  nonresidents  who  were 
served  constructively  only,  and  did  not  appear. 
It   had  been   previously   decided    in    Lytle    v. 
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216;  Belcher  y.  Chamhera,  63  Cal.  635; 
HarlzcU  v.  Vigen,J[i  N.  D.  117,  35  L.  R.  A. 
451,  69  N.  W.  203;  Bragg  v.  Oaynor,  85 
Wis.  468,  21  L.  R.  A.  161,  55  N.  W.  919. 

The  teflt  of  the  sufficiency  of  the  statute 
in  this  regard  is  as  to  whether  it  provides 
a  notice  which  is  reasonably  certain  to 
reach  the  defendant  and  apprise  him  of  the 
proceedings  against  him. 

Vennoyer  v.  A'eff,  95  U.  S.  714,  24  L.  ed. 
565;  Elioi  y.  McCormick,  144  Mass.  10,  10 
N.  E.  705;  Lydiard  y.  Chute,  45  Minn.  277, 
47  N.  W.  967. 

This  statute  virtually  authorizes  suit 
without  service  in  cases  where  a  domestic 
corporation  fails  to  file  its  list  of  officers, 
which  is  but  another  name  for  forfeiture  or 
confiscation  of  the  defendant's  property. 

Chauvin  v.  Valiton,  8  Mont.  451,  3  L.  R. 
A.  194,  20  Pac  658;  Stuart  v.  Palmer,  74  N. 
Y.  190,  30  Am.  Rep.  289. 


Messrs,    Thorson  A  De  LaMotte,    for 

respoudeut: 

Any  l^gai  proceeding  enforced  by  public 
authority,  whether  sanctioned  by  a^  or 
custom,  or  newly  devised  in  the  discretion  of 
the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  regards  and  pre- 
serves these  principles  of  liberty  and  justice, 
must  be  held  to  be  "due  process  of  law." 

6  Am.  k  Eng.  Enc.  Law,  p.  50;  Sohiltz  V. 
Ro&Utz,  86  Wis.  40,  21  L.  K.  A.  483,  56  N. 
W.  194. 

A  power  reserved  to  the  legislature  to  al- 
ter, amend,  or  repeal  a  charter  authorizes 
it  to  make  any  alteration  or  amendment  of 
a  charter  granted  subject  to  it  which  will 
not  defeat  or  substantially  impair  the  ob- 
ject of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  nec- 
essary to  secure  eiUier  that  object  or  any 
vested  right. 


Hreckeiirldge  (1830)  8  J.  J.  Marsh.  671,  and 
Mattingly  v.  Corbit  (1847)  7  B.  Mon.  378,  that 
the  courts  of  the  state  had  no  jurisdiction  to 
render  a  personal  decree  against  a  nonrraident 
who  had  no  estate  or  fund  within  the  jurisdic- 
tion of  the  court ;  bat  it  is  not  clear  whether 
the  latter  decisions  rest  on  statutory  or  con- 
sriditional  grounds.  Whiting  v.  Johnson  (1837) 
5  Dana,  390,  however,  held  that  under  the  B^ed- 
erai  Constitution  a  judgment  in  peruonam 
against  a  citlien  of  another  state  without  ac- 
tual service  of  process  upon  him  in  the  state  in 
which  the  judgment  was  rendered  was  not  bind- 
ing or  conclusive  in,  either  state. 

Where  a  curator  ad  hoc,  appointed  to  repre- 
sent a  nonresident  absentee  against  whom  suit 
has  been  Instituted,  excepts  to  the  Jurisdiction 
of  the  court  on  the  ground  that  no  property  of 
the  defendant  has  l>een  attached  and  no  per- 
sonal service  of  process  made,  the  petition  must 
be  dismissed.  Peterson  v.  McBae  (1848)  3  La. 
Ann.  101. 

Smith  v.  McCutchen  (1866)  88  Mo.  415. 
while  holding  that  the  statute  when  properly 
construed  did  not  authorize  a  personal  judg- 
ment against  a  nonresident,  expressed  the  opin- 
ion that  if  it  did  it  would  be  unconstitutional. 

Service  of  a  subpoena  upon  a  defendant  resid- 
ing in  another  state  or  territory,  and  made  In 
such  state  or  territory,  will  not  bring  the  de- 
fendant within  the  jurisdiction  of  a  court  of 
Ohio.     Daniels  v.  Stevens  (1850)  19  Ohio,  222. 

A  citizen  of  another  state,  whose  property  is 
attached  in  this  state,  may  be  notified  of  the 
pendency  of  the  action  agreeably  to  an  act  pro- 
viding for  the  publication  of  process,  but  If 
neither  the  person  nor  property  of  a  cltlsen  of 
another  state  can  be  found  in  the  state  where- 
on to  serve  him,  the  courts  of  this  state  can 
have  no  jurisdiction  over  him,  and  a  judgment 
against  him  under  such  clrcumstaiice«  is  void 
for  want  of  jurisdiction.  Skinner  v.  McDanlel 
(1832)  4  Vt.  418. 

The  court,  in  Jarvis  v.  Barrett  (1861)  14  Wis. 
691,  said  that  It  was  a  universally  acknowledged 
principle  that  jurisdiction  cannot  be  acquired 
or  exercised  over  persons  or  property  without 
the  territorial  limits  of  the  government  where 
the  court  sits ;  that  the  legislature  possesses  no 
power  to  grant  It ;  that  it  can  only  be  obtained 
over  persons  and  property  within  the  territory 
80  as  to  be  subjected  to  the  process  of  the 
court,  that  jurisdiction  of  defendant  cannot  be 
acquired  so  as  to  bind  him  personally  except 
by  his  voluntary  appearance,  or  by  due  service 
of  process  within  the  state ;  and,  that  service 
out  of  the  state  is  utterly  nugatory  and  void 
for  that  purpose. 
50  L.  R.  A. 


Later  view. 

Prior  to  the  adoption  of  the  14th  Amendment 
making  the  requirement  of  "due  process"  oblig- 
atory upon  the  states.  It  may  be  that,  in  the 
absence  of  any  similar  provision  in  the  state 
Constitution,  It  was  not  Inconsistent  for  a 
court  of  one  state  to  take  the  position  that, 
while  the  particular  mode  of  constructive  or 
substituted  service  pursued  by  the  court  of  an- 
other state  in  rendering  a  personal  judgment 
against  a  nonresident  conformed  to  the  state 
statute, — the  only  test  of  jurisdiction  so  far  as 
that  state  was  concerned, — and  therefore  must 
be  conceded  to  be  sufficient  to  uphold  the  judg- 
ment within,  that  state,  yet  that  such  mode  of 
service  was  contrary  to  the  principles  of  nat- 
ural justice,  and  therefore  did  not  meet  the  test 
of  jurisdiction  to  be  applied  when  the  enforce- 
ment of  the  judgment  in  another  state  was  con- 
cerned. 

The  case  of  Pennoyer  v.  Neff  (1877)  95  U.  S. 
714,  24  L.  ed.  565,  has  been  uniformly  regarded 
as  placing  beyond  question  the  doctrine  that  a 
personal  judgment  against  a  nonresident  who 
was  not  served  within  the  state,  and  who  did 
not  appear  or  assent,  expressly  or  Impliedly,  to 
the  mode  of  constructive  or  substituted  service 
adopted.  Is  invalid,  even  in  the  state  where 
rendered.  It  is,  perhaps,  questionable  whether 
a  decision  that  the  judgment  was  invalid  In  the 
state  in  which  it  was  rendered  was  necessary 
to  the  decision  of  the  case,  the  action  having 
been  brought  In  a  Federal  court  for  the  re- 
covery of  land  which  was  claimed  by  the  de- 
fendant under  an  execution  upon  such  a  judg- 
ment ;  and  the  opinion,  after  showing  that  such 
a  judgment  should  be  treated  as  invalid  in  the 
state  in  which  it  was  rendered,  says:  "Be 
that  as  it  may,  the  courts  of  the  United  States 
are  not  required  to  give  effect  to  judgments  of 
this  character  when  any  right  Is  claimed  under 
them.  Whilst  they  are  not  foreign  tribunals 
in  their  relations  to  the  state  courts,  they  are 
tribunals  of  a  different  sovereignty,  exercising 
a  distinct  and  independent  jurisdiction,  and 
are  bound  to  give  to  the  judgments  of  the  state 
courts  only  the  same  faith  and  credit  which  the 
courts  of  another  state  are  bound  to  give  them." 

In  view,  however,  of  the  frequent  approval 
of  the  doctrine  both  by  the  United  States  Su- 
preme Court  and  by  state  courts.  It  is  now  well 
and  firmly  established.  The  doctrine  Is  based 
by  this  case  upon  the  ground  that  process 
from  the  tribunals  of  one  state  cannot  run  Into 
other  states,  and  that  due  process  of  law  re- 
quires that  defendant  be  brought  within  the 
jurisdiction  of  the  court  by  service  of  process 


1000. 


PiNNBT  y.  Pboyidencb  Loan  A  Invbbtment  Co. 


581 


New  York  d  N.  E.  R,  Co,  t.  Bristol,  151 
U.  8.  556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep. 
437;  Close  v.  Olentoood  Cemetery,  107  U.  S. 
466,  27  L.  ed.  408,  2  Sup.  Ct.  Rep.  267 ; 
Spring  Valley  Waterworks  v.  Bohottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 
48;  Tomlinson  v.  Jessup,  15  Wall.  454,  21  L. 
ed.  204. 

The  jUI-isdictioii  which  every  state  poe- 
sesses  to  determine  the  ciyil  status  and  ca- 
pacities of  all  its  inhabitants  involves  au- 
thority to  prescribe  the  conditions  on  which 
proceedings  affecting  them  may  be  com- 
menced and  ''carried  on  within  its  terri- 
tory." 

Pcnnoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
565 ;  Copin  v.  Adamson,  L.  R.  0  Exeh.  345. 

It  is  not  contrary  to  natural  justice  that 
a  man  who  has  agreed  to  receive  a  particu- 
lar mode  of  notification  of  legal  proceedings 


should  be  bound  by  a  judgment  in  which 
that  particular  mode  of  notification  has 
been  followed,  even  though  he  may  not  have 
actual  notice  of  them. 

Vallee  v.  Dumergue,  4  Exch.  290;  Sparks 
V.  National  Mcuonio  Aooi.  Asso.  73  Fed.  Rep. 
277;  Ehrman  v.  Teutonia  Ins,  Co.  1  Mc- 
Crary,  123,  1  Fed.  Rep.  471. 

A  substituted  service  is  provided  by  stat- 
ute for  many  such  cases. 

The  right  of  the  legislature  to  prescri)>e 
suoh  notice,  and  to  give  it  effect  as  process, 
rests  upon  the  necessity  of  the  case,  and 
has  been  long  recognized  and  acted  upon. 

Cooley,  Const.  Lim.  5th  ed.  p.  404;  Na- 
tions v.  Johnson,  24  How.  195,  16  L.  ed.  628; 
State  ex  rel  Drake  v.  Doyle,  40  Wis.  175, 
22  Am.  Rep.  692. 

If  the  people  of  the  state  find  it  wise  and 
expedient  to  enact  a  law  such  as  they  have, 


within  the  state,  or  by  his  voluntary  appear- 
ance, to  authorise  the  court  to  pass  upon  the 
question  as  to  its  persoDal  liability.  The  de- 
cision on  this  point  Is,  therefore,  based  upon  a 
provision  of  the  Federal  Constitution,  and  has 
been  generally  re^Eirded  as  binding  upon  the 
state  courts.    7Md., 

Notwithstanding  this,  however,  the  tendency, 
reprobated  by  Justice  Field,  to  concede  the  va- 
lidity of  snch  a  Judgment  within  the  state 
where  rendered,  while  at  the  same  time  refus- 
ing to  recognise  or  enforce  it  in  another  state, 
has  been  singularly  persistent,  even  since  Pen- 
noyer  v.  Neff.  Thus,  Chief  Justice  Fuller,  in 
Grover  &  B.  Sewing  Mach.  Co.  v.  Kadcliffe,  137 
U.  8.  287,  84  L.  ed.  670,  11  Sup.  Ct.  Rep.  92, 
while  holding  that  a  Judgment,  entered,  with- 
out service  of  process  or  appearance,  by  a  pro- 
thonotary  in  Pennsylvania  on  a  bond  with  war- 
rant of  attorney  authorising  any  attorney  of  a 
court  of  record  to  confess  Judgment,  was  not 
binding  upon  a  court  of  Maryland  in  an  action 
to  enforce  the  same,  because  the  court  which 
rendered  the  Judgment  did  not  have  Jurisdiction 
of  the  person  of  defendant,  apparently  admitted 
that  the  Judgment  might  be  valid  In  Pennsyl- 
vania where  It  was  rendered.  And  upon  the 
authority  of  that  case,  the  opinion  In  DuPont 
V.  Abel,  81  Fed.  Rep.  534,  says:  "A  personal 
Judgment  is  without  validity  if  rendered  In  a 
state  court  in  an  action  upon  a  money  demand 
against  a  nonresident  upon  whom  no  personal 
service  within  the  state  was  made,  and  who 
did  not  appear.  Such  a  Judgment  may  be  per- 
fectly valid  In  the  Jurisdiction  In  which  it  was 
rendered,  and  enforced  even  against  the  prop- 
erty, effects,  and  credits  of  the  nonresident 
there  situated,  but  it  cannot  be  enforced  or 
made  the  foundation  of  an  action  in  another 
state.** 

So,  also,  the  Maryland  court  of  appeals,  in 
Worthington  v.  Lee  (1888)  61  Md.  530,  said: 
"As  to  parties  brought  in  by  mere  constructive 
notice  by  publication  [in  a  proceeding  in  per- 
sonam'if  while  the  decree  against  them  will 
bind  them  in  the  courts  of  our  own  Jurisdiction, 
it  will  have  no  effect  in  any  other  court  of  Ju- 
risdiction. Being  a  mere  personal  decree,  to 
have  effect  beyond  the  Jurisdiction  of  the  state 
where  it  Is  rendered,  it  must  be  founded  either 
upon  personal  service  of  process,  or  upon  a 
voluntary  appearance  of  the  party." 

The  remark  with  reference  to  the  effect  of 
the  decree  "In  the  courts  of  our  own  Jurisdic- 
tion*' is  obiter,  but  illustrates  the  tendency  re- 
ferred to. 

A  decree  pronounced  against  an  absent  de- 
fendant, who  had  been  notified  of  the  suit  in 
the  manner  prescribed  by  the  statute,  is  in  all 
50  L.  R.  A. 


respects  Just  as  valid  and  effectual  for  all  local 
purposes  as  a  decree  made  against  a  defendant 
who  had  been  brought  into  court  by  personal 
service  of  process.  Mutual  L.  Ins.  Co.  v.  Pin- 
ner (1887)  48  N.  J.  Eq.  52,  10  Atl.  184.  This 
was  said  with  reference  to  a  Judgment  for  de- 
ficiency entered  In  a  mortgage  foreclosure  case 
against  a  nonresident  who  was  served  by  pub- 
lication only,  after  the  court  had  held  that  a 
purported  appearance  by  an  attorney  for  him 
should  l>e  set  aside  for  want  of  authority  in 
the  attorney  to  appear. 

The  concession  made  In  some  of  the  cases 
is  more  guarded,  and  appears  to  be  merely  to 
the  effect  that  the  legislature,  and  the  Judicial 
tribunals  of  the  state  in  which  the  Judgment 
was  rendered,  may  recognize  the  Judgment  as 
valid,  not  that  the  Judgment  Is  valid,  even  in 
that  state,  when  subjected  to  the  test  of  cor- 
rect principles  of  law. 

Thus,  Goldey  v.  Morning  News  (1804)  156 
U.  S.  518,  30  L.  ed.  517,  15  Sup.  Ct.  Rep.  559, 
says:  "Whatever  effect  a  constructive  service 
may  be  allowed  In  the  courts  of  the  same  gov- 
ernment, it  cannot  l>e  recognised  as  valid  by  the 
courts  of  any  other  government.** 

And  Justice  Gray,  In  Hart  v.  Sansom  (1884) 
110  U.  S.  151,  28  L.  ed.  101,  8  Sup.  Ct.  Rep. 
586,  says  with  reference  to  a  Judgment  in  per- 
sonam rendered  against  a  nonresident  upon  con- 
structive service :  "The  courts  of  the  state  [in 
which  the  Judgment  was  rendered] might,  per- 
haps^ feel  bound  to  give  effect  to  the  service 
made  as  directed  by  its  statutes.  But  no  court 
deriving  its  authority  from  another  government 
will  recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  Jurisdiction  of 
the  court." 

These  expressions  In  the  later  cases  In  the 
United  States  Supreme  Court  were  mere  dicta, 
and  cannot,  of  course,  be  regarded  as  impairing 
the  doctrine  established  In  Pennoyer  v.  Neff, 
06  U.  S.  714,  24  L.  ed.  565.  The  decision  In 
the  latter  case,  to  the  effect  that  a  personal 
Judgment  rendered  against  a  nonresident  who 
was  not  served  personally  within  the  state  and 
did  not  appear  is  invalid,  even  in  the  state 
where  rendered,  has  been  followed  by  many  of 
the  state  courts,  some  of  the  latter  overruling 
previous  cases  in  the  state  to  the  contrary  effect. 

The  following  cases  include  only  those  that 
expressly  place  the  decision  against  the  valid- 
ity of  such  a  Judgment  In  the  state  where  ren- 
dered upon  constitutional  grounds,  or  that  at 
least  clearly  indicate  that  the  court  regarded 
such  Judgments  as  obnoxious  to  the  constitu- 
tional provision  as  to  due  process  of  law: 
Louisville  &  N.  R.  Co.  v.  Nash  (1897)  118  Ala. 
477,  41  L.  R.  A.  331,  23  So.   825;   Arnold  v. 
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which  is  best  calculated  to  preserve  the 
rights  of  all  persons  under  the  14th  Amend- 
ment of  the  Federal  Constitution,  and  ren- 
der effective  the  law  which  gave  this  corpo- 
ration its  entity,  viz.^  the  power  to  sue  and 
be  sued,  there  is  nothing  in  our  state  Con- 
stitution as  it  now  stands,  and  nothing  in 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  which  prevents  them 
from  so  doing. 

Roican  v.  Utate,  30  Wis.  129,  11  Am.  Rep. 
569. 

Appellant  should  not  be  heard  to  com- 
plain, now,  that  he  had  no  actual  notice  of 
the  proceedings  in  the  court  below,  when  by 
his  own  act  in  not  complying  with  the  law 
of  the  state  he  renderea  it  impossible  to 
make  personal  service  upon  it  other  than 
that  provided  by  Rev.  Stat.  §  1775&. 

Ehmian  v.  Teutonia  Ins.  Co.  1  McCrary, 


123,  1  Fed.  Rep.  477;  Diamond  Plate  Glaae 
Co.  V.  Minneapolis  Mut.  F.  Ins.  Co.  55  Fed. 
Rep.  27. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court:- 

The  plaintiff,  as  the  grantee  in  a  tax  deed 
issued  to  her  August  16,  1898,  by  Douglas 
county,  upon  the  tax  sale  of  18^5  for  the 
taxes  ol  1894,  claims  to  have  commenced 
this  action  October  4,  1898,  under  §  1197, 
Rev.  Stat.  1898,  against  the  defendant  Prov- 
idence Loan  &  Investment  Company,  as  the 
former  owner  of  the  land  described,  and 
one  Sarazin,  claiming  to  be  a  part  owner 
thereof,  to  bar  them  and  each  of  them  from 
all  right,  title,  interest,  and  claim  in  and  to 
the  lands  described.  It  appears  that  serv- 
ice of  summons  was  made  or  claimed  to  have 
been  made  on  the  defendant  Sarazin  as  a 


Kahn  (1885)  67  Cal.  472,  8  Pac.  36:  Anderson 
V.  Uoff  (1887)  72  Cal.  66,  13  Pac.  73  ;  Denny  v. 
Ashley  (1888)  12  Colo.  165,  20  Pac.  331 ;  Cloyd 
V.  Trotter  (1886)  118  111.  891,  9  N.  E.  607: 
Bickerdike  v.  Allen,  157  III.  95,  29  L.  R.  A. 
782,  41  N.  B.  740  (obiter)  ;  Hakes  v.  Shape, 
27  Iowa,  465;  Luts  v.  Kelly  (1877)  47  Iowa, 
307 :  LaHghlin  v.  Ix>ulslana  &  N.  O.  Ice  Co. 
(1883)  35  La.  Ann.  1184  (decided  on  authority 
of  Pennoyer  v.  Neff,  and  overrules  former  Louis- 
iana decisions  to  the  contrary)  :  Hob.Hon  v. 
Peake  (1892)  44  La.  Ann.  383,  10  So.  762; 
Bllot  V.  McCormlck,  144  Mass.  10.  10  N.  E. 
706;  Martin  v.  Kittredge  (1887)  144  Mass.  13, 
note,  10  N.  E.  710:  Needham  v.  Thayer,  147 
Mass.  536,  18  N.  E.  429;  Lydlard  v.  Chute 
(1891)  45  Minn.  277,  47  N.  W.  967  (overruling 
Stone  V.  Myers,  9  Minn.  303,  Gil.  287,  86  Am. 
Dec.  104 :  and  Cleland  v.  Tavernler  (1866)  11 
Minn.  184.  Gil.  126)  :  Beyer  v.  Continental 
Trust  Co.  (1895)  63  Mo.  App.  521;  Eastman 
V.  Dearborn  (1885)  63  N.  H.  364  (overruling 
Kendrlck  v.  Kimball  (1856)  33  N.  H.  485)  ; 
Klmendorf  v.  Elmendorf  (1899)  58  N.  J.  Eq. 
113,  44  Atl.  164 ;  Bartlett  v.  Splcer,  75  N.  Y. 
528 :  McKInney  v.  Collins  (1882)  88  N.  Y.  217 ; 
Winfree  v.  Bagley  (1889)  102  N.  C.  515,  9  S. 
B.  198 ;  Willamette  Real  Estate  Co.  v.  Hendrix 
(1895)  28  Or.  485,  42  Pac.  514;  Pepper  v. 
Shearer  (1896)  48  S.  C.  492,  26  S.  E.  797; 
Scott  V.  Streepy  (1889)  73  Tex.  647.  11  S.  W. 
532:  York  v.  State  (1889)  73  Tex.  651,  11  S. 
W.  869;  KImmarle  v.  Houston  &  T.  C.  R.  Co. 
(1890)  76  Tex.  695,  12  S.  W.  698;  Martin  v. 
Burns  (1891)  80  Tex.  676.  16  S.  W.  1072 :  Na- 
tional Bank  v.  Peabody  (1883)  55  Vt.  492  (on 
the  authority  of  Pennoyer  v.  Neff)  ;  Ranb  v. 
Otterback  (1893)  89  Va.  645.  16  S.  E.  933; 
Paxton  V.  Danleil  (1800)  1  Wash.  19,  23  Pac. 
441:  Fowler  ▼.  l^ewls  (1892)  36  W.  Va.  112. 
14  S.  E.  447. 

Brooks  V.  Dun.  51  Fed.  Rep.  138.  held  that 
If  a  state  statute  were  to  be  construed  to  au- 
thorise service  of  summons,  in  an  action  in 
personam,  upon  the  ajront  of  a  nonresident  part- 
nership, It  would  violate  the  requirement  of 
due  process  of  law. 

Service  of  summons  by  publication  pursuant 
to  the  statute,  without  selsure  of  property  by 
attachment,  confers  jurisdiction  to  pronounce  a 
Judgment  against  a  nonresident  defendant 
which  shall  be  binding  and  effectual  as  against 
his  property  which  was  within  the  state  at 
the  time  the  order  of  publication  was  made, 
and  is  not  removed  from  the  state  or  sold  to 
a  purchaser  In  good  faith  before  the  Judgment 
is  rendered.  The  essential  fact  upon  which  the 
Jurisdiction  depends  is  property  of  the  defend- 
ant within  the  state,  and  not  its  seizure  upon 
50  L.  K.  A. 


attachment.  Jarvis  v.  Barrett  (1861)  14  Wis. 
591. 

This  decision  was  In  effect  overruled  by  Pen- 
noyer V.  Neff,  as  the  United  States  Supreme 
Court  In  that  case  repudiated  a  similar  posi- 
tion taken  by  the  court  below. 

The  doctrine  of  Pennoyer  v.  Neff  has  also 
been  approved  in  Renaud  v.  Abbott.  116  U.  S. 
288,  29  L.  ed.  632.  6  Sup.  Ct.  Rep.  1194 ;  Arndt 
V.  Griggs,  134  U.  S.  316,  33  L.  ed.  918,  10  Sup. 
Ct.  Rep.  557  ;  and  approved  and  applied  in  Hark- 
ness  V.  Hyde  (1878)  98  U.  S.  478,  25  L.  ed. 
237 ;  Brooklyn  v.  iEtna  L.  Ins.  Co.  99  U.  S. 
362,  25  L.  ed.  416 ;  Empire  v.  Darlington,  101 
U.  S.  87,  25  L.  ed.  878;  New  York  L.  Ins.  Co. 
V.  Bangs,  103  U.  S.  441,  26  L.  ed.  582 ;  St.  Clair 
V.  Cox.  106  U.  S.  350.  27  L.  ed.  222,  1  Sap. 
Ct.  Rep.  354 ;  Livingston  County  v.  Darlington, 
101  U.  S.  413,  25  L.  ed.  1018 ;  Pana  v.  Bowler, 
107  U.  S.  529,  27  L.  ed.  424,  2  Sup.  Ct.  Rep. 
802;  Freeman  v.  Alderson,  110  U.  S.  188,  80 
L.  ed.  373.  7  Sup.  Ct.  Rep.  165 ;  Sugg  v.  Thorn- 
ton, 132  U.  S.  524,  33  L.  ed.  447,  10  Sup.  Ct. 
Rep.  165:  Wilson  v.  Sellgman,  144  U.  S.  41. 
36  L.  ed.  338.  12  Sup.  Ct.  Rep.  641 ;  Mexican  C. 
R.  Co.  V.  PInkney  (1892)  149  U.  S.  194,  37  L. 
ed.  699,  13  Sup.  Ct.  Rep.  859 ;  Raiya  Market  Co. 
V.  Armour  &  Co.  102  Fed.  Rep.  530. 

No  right  to  ];>ersonal  Judgment  in  proceedings 
in  rem  generally. 

It  Is  an  obvious  corollary  of  this  doctrine 
that  in  proceedings  in  rem  against  a  nonresi- 
dent who  is  not  served  personally  within  the 
state,  and  does  not  appear,  the  relief  must  be 
confined  to  the  ree,  and  that  the  court  cannot 
lawfully  render  a  personal  Judgment  against 
him ;  and  it  has  been  so  held  by  the  following 
cases,  which  plainly  regard  the  principle  am  a 
constitutional  one: 

A  court  has  no  power  to  impose  upon  a  non- 
resident of  the  state  a  personal  liability  to  pay 
an  assessment  for  a  local  Improvement  in  ex- 
cess of  the  value  of  the  property.  Dewey  v.  Des 
Moines  (1898)  173  U.  S.  103.  43  L.  ed.  665,  19 
Sop.  (n.  Rep.  379. 

A  Judgment  in  rem  binds  only  the  property 
within  the  control  of  the  court.  Thormaan  v. 
Frame.  176  U.  S.  350,  44  L.  ed.  500.  20  Sup. 
Ct.  Rep.  446. 

By  the  lejf  loci  rei  eitm  property  l>elonging  to  a 
person  who  Is  not  within  the  Jnrisdiction  of 
the  court  in  which  a  suit  is  brought  may  be 
made  subject  to  the  Jurisdiction  of  such  court, 
so  as  to  render  the  Judgment  or  decree  bind- 
ing as  a  proceeding  in  rem  against  the  property 
which  is  within  such  Jurisdiction:  bat  if  the 
defendant  or  party  proceeded  against  does  not  re- 
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resident  of  Houghton,  Michigan,  by  publi- 
cation. There  was  no  appearance  in  the  ac- 
tion, and  judgment  on  default  was  en- 
tered February  25,  1899,  according  to  the 
prayer  of  the  plaintiff's  complaint.  The 
only  proof  of  service  of  the  summons  or  the 
summons  and  complaint  on  the  defendant 
corporation  found  in  the  judgment  roll,  and 
upon  whidi  such  judgment  was  so  entered, 
is  an  affidavit  of  one  Fred  A.  Russell,  wno 
became  the  register  of  deeds  in  January, 
1899,  to  the  effect  that  October  4,  1898, 
there  was  filed  in  his  office  as  such  register 
the  summons  and  complaint  in  this  action 
by  delivering  to  and  leaving  with  such  reg- 
ister true  copies  thereof;  that  at  that  time 
the  defendant  corporation  had  filed  no  list 
containing  the  names  of  its  president,  vice 
president,  secretary,  treasurer,  or  managing 
agent  on  whom  service  of  process,  Dotice,  or 


orders  might  have  been  made,  as  provided 
in  subdivision  10,  §  2637,  Rev.  Stat.  1898, 
that  such  Providence  Loan  &  Investment 
Company  was  then  a  private  corporation, 
organized  and  existing  under  the  laws  of 
the  state  of  Wisconsin,  and  that  its  princi- 
pal olUces  were  in  the  city  of  Superior, 
Douglas  county.  September  22,  1899,  the 
defendant  corporation  appeared  in  the  ac- 
tion by  attorneys  specially,  and  appealed  to 
this  court  from  the  judgment  in  favor  of 
the  plaintiff  and  against  such  corporation, 
barring  it  from  all  right,  title,  and  interest 
in  the  land  described  in  such  complaint  and 
judgment.  February  14,  1900,  the  plaintiff 
obtained  an  order  upon  the  appellant  to 
show  cause  why  the  plaintiff  should  not  be 
allowed  to  amend  her  proof  of  service  by 
filing  with  and  making  a  part  of  the  record 
certain  affidavits  thereunto  attached.     Upon 


side  within  the  jurisdiction  of  the  state  or  coun- 
try where  the  suit  is  brought,  and  is  not  served 
with  process,  and  does  not  appear,  the  Judgment 
or  decree  in  such  suit  Is  purely  local,  and  has 
no  extraterritorial  effect  or  validity  in  per- 
aonam  against  the  defendant.  Bates  v.  Dela- 
van  (1835)  5  Paige,  299. 

A  nonresident  defendant  can  be  bound  per- 
sonally in  an  action  to  enforce  a  mechanic's 
lien  only  by  his  coming,  or  being  brought,  per- 
sonally within  the  jurisdiction  of  the  court, 
but  the  land  may  be  lK>und  without  actual  serv- 
ice of  process  upon  him  in  cases  where  the  only 
object  of  the  action  Is  to  enforce  a  claim  against 
it  specifically  of  a  nature  to  bind  the  title. 
Heldritter  v.  Elizabeth  Oil  Cloth  Co.  112  U.  S. 
294,  28  L.  ed.  729,  5  Sup.  Ct.  Rep.  135. 

A  court  acquires  no  jurisdiction  upon  serv- 
ice by  publication  on  a  nonresident  In  a  suit 
to  compel  the  speclflc  execution  of  a  contract 
relating  to  land,  to  pass  a  money  decree  and 
order  a  sale  of  lands  other  than  those  mentioned 
In  the  bill.  Boswell  v.  Otis,  9  How.  336,  13  L. 
ed.  164. 

So,  also,  Stone  v.  Myer,  9  Minn.  303,  Oil. 
287,  86  Am.  Dec.  104,  holds,  on  constitutional 
grounds,  that  there  can  be  no  personal  judg- 
ment in  proceedings  in  rem. 

In  attachment. 

In  attachment  against  a  nonresident  who  Is 
not  personally  served  within  the  state  and  does 
not  appear,  the  relief  must  be  limited  to  the 
property  attached,  and  personal  judgment  can- 
not go  against  the  defendant.  Graham  v. 
Spencer,  14  Fed.  Rep.  603 :  Lincoln  v.  Tower, 
2  McLean,  473,  Fed.  Caa  No.  8,355 :  Eaton  v. 
Pennywit  (1867)  25  Ark.  144  ;  Wilson  v. 
Spring  (1881)  38  Ark.  181;  Anderson  v.  Goff 
(1887)  72  Cal.  65,  13  Pac.  73;  Easterly  v. 
Goodwin  (1868)  35  Conn.  273;  King  v.  Vance 
(1874)  46  Ind.  246:  Cooper  v.  Smith  (1868) 
25  Iowa,  269:  Mayfield  v.  Bennett  (1878)  48 
Iowa,  194;  Banta  v.  Wood  (1871)  32  Iowa, 
469;  Bias  V.  Vance  (1856)  82  Miss.  198;  Ridley 
V.  Ridley  (1852)  24  Miss.  648:  Smith  v.  Mc- 
Cutchen  (1866)  38  Mo.  415 :  I^ng  v.  Home  Ins. 
Co.  (1894)  114  N.  C.  465,  19  S.  E.  347 ;  Bern- 
hardt V.  Brown  (1896)  118  N.  C.  700,  36  L.  R. 
A.  402.  24  S.  E.  527,  715:  Stanley  v.  Stanley 
<1891)  36  S.  C.  94,  14  S.  E.  675. 

If  defendant  appears  In  an  attachment  action 
the  cause  becomes  mainly  a  suit  in  personam, 
but  if  there  is  no  appearance  of  the  defendant, 
and  no  service  of  process  on  him,  the  case  be- 
comies  In  its  essential  nature  a  proceeding  in 
rem,  the  only  effect  of  which  Is  to  subject  the 
property  attached  to  the  payment  of  the  demand 
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which  the  court  may  find  to  be  due  the  plaintiff. 
Cooper  V.  Reynolds,  10  Wall.  309,  19  L.  ed. 
931. 

The  costs  of  an  action  against  a  nonresident 
served  by  publication  only  may  properly  be  sat- 
isfied out  of  property  attached  or  otherwise 
brought  under  the  control  of  the  court,  but  no 
personal  liability  for  them  can  be  created 
against  the  absent  or  nonresident  defendant ; 
the  power  of  the  court  being  limited  to  the  dis- 
position of  the  property,  which  is  alone  within 
its  jurisdiction.  Freeman  v.  Alderson,  119  U. 
S.  188,  30  li.  ed.  373,  7  Sup.  Ct.  Rep.  165. 

Deficiency  Judgment  In  mortgage  foreclosure. 

The  following  cases  deny,  on  constitutional 
grounds,  the  power  of  the  court  to  render  a 
deficiency  judgment  against  a  nonresident 
served  constructively  in  a  mortgage-foreclos- 
ure action.  Latta  v.  Tutton  (1898)  122  Cal. 
279,  54  Pac.  844  ;  Blumberg  v.  Birch  (1893) 
99  Cal.  416,  34  Pac.  102;  Mitchell  v.  Gray 
(1862)   18  Ind.  123. 

Hahn  v.  Kelly  (1868)  34  Cal.  391,  94  Am. 
Dec.  T42,  took  a  contrary  view,  but  has  been 
overruled  by  the  later  California  cases  already 
cited. 

Field  V.  Snow  (Mich.)  7  Det.  L.  N.  134,  82 
N.  W.  798,   upheld  a  deficiency  judgment  en- 
tered against  defendants  served  by  publication 
;  after  sale  under  foreclosure ;  but  in  this  case 
'  the  defendants  evidently  appeared  In  the  fore- 
closure action,  as  It  Is  stated  that  notice  of  the 
proceedings   for   the   deficiency   judgment    was 
I  served  on  the  solicitors  who  represented  them  in 
the  foreclosure  case. 

See  also  Mutual  L.  Ins.  Co.  v.  Pinner,  48 
X.  J.  Eq.  52,  10  AtL  184,  tupra. 

Alimony. 

Many  of  the  cases  which  uphold  the  juris- 
diction of  the  courts  to  render  decrees  of  di- 
vorce against  nonresidents  who  are  served  con- 
structively only  and  do  not  appear,  upon  the 
ground  that  a  status  or  rea  Is  Involved,  deny 
the  power  of  the  courts  to  render  personal 
judgments  for  alimony  against  such  nonresl- 
denta  Hekklng  v.  Pfaff,  82  Fed.  Rep.  403; 
Beard  v.  Beard  (1863)  21  Ind.  321 :  Fleming 
V.  West  (1896)  98  Ga.  778,  27  8.  E.  157 ;  Hamill 
V.  Talbott,  72  Mo.  App.  22;  Elmendorf  v.  EI- 
mendorf  (1899)  58  N.  J.  Eq.  113,  44  Atl.  164. 

Alimony  is  an  Incident  to  divorce,  and  can 
only  follow  It,  and  a  statute  authorizing  serv- 
ice of  notice  by  publication,  In  an  action  for 
divorce,  cannot  fairly  be  construed  to  limit  the 
power  of  the  court,  where  service  is  thus  made. 
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the  bearing  of  that  motion  it  appeared  from 
auoh   affidavits   that  October  4,    1898,   the 

Slaintiff's  attorney  and  the  then  register  of 
eedfl,  P.  A.  Sandberg,  searched  the  regis- 
ter's office,  and 'found  no  list  of  officers  of 
the  defendant  corporation;  that  the  plain- 
tiff's attorney  then  gave  ^he  summons  and 
complaint  to  such  register,  who  handed  the 
same  to  his  deputy,  W.  H.  Smith,  who  filed 
the  same,  and  made  the  entry,  imder  date 
of  October  4,  1898:  ''Numerical  Index 
Book,  No.  110,482.  Service  on  Providence 
Loan  &  Trust  Co.,  filed;"  that  it  further 
appeared  upon  such  motion  from  an  affidavit 
of  Fred  A.  Russell,  explaining  his  former 
affidavit,  mentioned,  to  the  effect  that  the 
only  knowledge  he  had  at  the  time  of  making 
that  affidavit  was  such  entry  in  the  index 
book,  above  quoted;  that  he  never  saw  the 
papers  until  February  21,  1900,    and    then 


found  them  amons  the  files  of  notices  ol 
lis  pendens.  It  also  appears  from  the  af- 
fidavit of  one  of  the  attorneys  for  the  de- 
fendant corporation,  in  effect,  that  the  sum- 
mons and  complaint  were  delivered  to  one 
A.  C.  Titus,  October  4,  1898,  but  that,  -is 
A.  C.  Titus  was  not  an  officer  or  agent  of 
the  defendant  corporation,  he  paid  no  fur- 
ther attention  to  such  service;  that  a  few 
days  thereafter  he  inquired  of  the  register 
of  deeds,  Saadberg,  who^  after  search  in  his 
office,  said  there  were  no  papers  in  any  such 
action  on  file  therein;  tnat  September  1, 
1899,  he  first  learned  that  sooh  judgment 
had  been  entered  on  default  February  25, 
1899. 

llie  facts  in  regard  to  the  sumnions  and 
complaint  having  been  delivered  to  and  left 
with  the  register  of  deeds  by  the  plaintiff's 
attorney  October  4,  1898,    are    undisputed. 


to  simply  granting  a  divorce.  It  has  Jurlsdlc- 
tlon  of  the  cause,  and  may  make  all  proper  or- 
ders as  to  alimony,  the  custody  of  children, 
etc.,  which  are  Incident  to  the  divorce.  Of 
coarse  its  orders  as  to  alimony,  when  the  serv- 
ice is  by  publication,  would  be  binding  only  so 
far  as  the  subject-matter  out  of  which  the  ali- 
mony thus  allowed  was  within  its  Jurisdiction. 
If  the  court,  upon  such  service,  should  render 
a  Judgment  for  so  many  dollars  as  alimony 
such  Judgment  would  not  be  held  conclusive, 
and,  perhaps,  not  even  valid.  In  a  foreign  Ju- 
risdiction. Harshberger  v.  Harshberger  (1868) 
26  Iowa,  503. 

A  Judgment  for  alimony  rendered  by  a  court 
of  another  state,  in  an  action  for  divorce  by  a 
resident  of  that  state  against  a  nonresident 
thereof  served  by  publication  only,  is  invalid 
in  New  York,  even  if  the  decree  could  be 
deemed  valid  for  the  purpose  of  establishing  the 
status  of  the  parties.  Phelps  v.  Baker,  60 
Barb.  107. 

So,  also,  -Rigney  v.  Rlgrney,  127  N.  T.  408, 
28  N.  B.  405,  held  that  conceding  that  a  di- 
vorce rendered  by  the  court  of  another  state  to 
one  of  its  citiseens  against  a  citizen  of  another 
state,  who  was  not  served  within  the  former 
state  and  did  not  appear,  is  valid  so  far  as  it 
affects  the  marital  status  of  the  plaintiff,  yet 
the  decree  would  not  l>e  binding  so  far  as  it 
awarded  alimony. 

A  decree  for  alimony  rendered  in  another 
state  against  a  nonresident  served  by  puMIca* 
tlon  is  not  valid  in  Indiana  whatever  effect  it 
may  have  in  the  state  in  which  it  was  rendered. 
Middleworth  v.  McDowell  (1875)  49  Ind.  386. 
The  qualification  in  the  foregoing  proposition 
is.  of  course,  no  longer  necessary  since  the  de- 
cision of  Pcnnoyer  v.  Neff. 

Consent  to  the  mode  of  service. 

The  doctrine  announced  In  Pennoyer  v.  Neff 
was  qualified  in  that  case  by  the  following  lan- 
guage :  "Neither  do  we  mean  to  assert  that  a 
state  may  not  require  a  nonresident  entering 
Into  a  partnership  or  association  within  its  lim- 
its, or  making  contracts  enforceable  there,  to 
appoint  an  agent  or  representative  in  the  state 
to  receive  service  of  process  and  notice  in  legal 
proceedings  Instituted  with  respect  to  such  part- 
nership, association,  or  contracts,  or  to  des- 
ignate a  place  where  such  service  may  be  made 
and  notice  given,  and  provide  upon  their  fail- 
ure to  make  such  appointment  or  to  designate 
such  place  that  service  may  be  made  upon  a  pub- 
lic oflflcer  designated  for  that  purpose,  or  in 
some  other  prescribed  way,  and  that  Judgments 
rendered  upon  such  service  may  not  be  binding 
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upon  the  nonresidents  both  within  and  with- 
out the  state.*' 

Wilson  V.  Sellgman,  144  U.  S.  41,  36  L.  ed. 
338,  12  Sup.  Ct.  Rep.  541,  in  stating  the  doc- 
trine as  to  the  invalidity  of  such  a  Judgment 
against  a  nonresident,  qualified  it  by  the  words 
"unless  he  has  agreed  in  advance  to  accept,  or 
does  in  fact  accept,  seme  other  form  of  serv- 
ice as  sufficient." 

A  provision  of  the  statute  that  in  a  suit  on 
an  attachment  t>ond,  if  the  principal  be  a  non- 
resident, it  shall  be  sufficient  to  serve  a  copy 
of  the  petition  and  process  on  the  security,  and 
the  action  may  thereupon  proceed  against  l)oth 
principal  and  security,  becomes  as  much  a  part 
of  such  a  bond  as  though  it  had  been  expressly 
stated  therein,  and  does  not  deny  due  process 
of  law.  Continental  Nat.  Bank  v.  Folsom 
(1887)  78  Ga.  440,  3  S.  B.  260. 

The  Bngiirii  courts,  which,  as  a  general  role, 
refuse  to  recognize  or  enforce  foreign  jndg- 
ments  rendered  upon  constructive  or  substi- 
tuted service,  make  a  similar  exception  when 
the  defendant  may  be  deemed  to  have  assented 
to  the  mode  of  service  adopted. 

A  statute  which  provides  that  if  a  person 
who  is  not  an  inhabitant  of  the  commonwealth, 
and  who  cannot  be  found  here  to  l>e  served  with 
process,  brings  an  action,  he  shall  be  held  to 
answer  to  any  action  brought  against  him  by 
the  defendant.  If  the  demands  in  the  two  cases 
are  of  such  a  nature  that  the  Judgments  or 
executions  can  be  set  off  against  each  other, 
does  not  violate  the  requirement  of  due  process 
of  law.  Aldrich  v.  Blatchford  (1900)  175  Mass. 
369,  56  N.  E.  700. 

Vallee  v.  Dumergue  (1840)  4  Bxch.  290,  18 
L.  J.  Exch.  N.  S.  398,  and  Copin  v.  Adamson 
(1874)  L.  R.  9  Exch.  345,  43  L.  J.  Exch.  N.  S. 
161,  31  L.  T.  N.  S.  242,  22  Week.  Rep.  658,  held 
that  a  shareholder  of  a  French  company,  who 
was  neither  a  resident  of,  nor  domiciled  In, 
France,  was  bound  by  a  Judgment  rendered 
against  him  on  process  served  In  the  manner 
prescribed  by  a  French  statute  respecting  the 
rights  and  liabilities  of  shareholders  of  such 
companiea  In  the  former  case  the  court  said : 
"It  is  not  contrary  to  natural  Justice  that  a 
man  who  has  agreed  to  receive  a  particular 
mode  of  notification  of  legal  proceedings  should 
be  bound  by  a  Judgment  in  which  that  particu- 
lar mode  of  notification  has  been  followed,  even 
though  he  may  not  have  actual  notice  of  them.*' 

Bank  of  Australasia  v.  Nias  (1861)  16  Q.  B. 
717,  20  L.  J.  Q.  B.  N.  S.  284,  15  Jnr.  067.  held 
that  the  colonial  legislature  of  New  South 
Wales  had  authority  to  pass  an  act  providing 
that  a  banking  company  should  sue  and  be  sned 
In  the  namejof  Its  chairman,  and  that  sseen- 
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and  A<nr  a  compliaiice  with  {  17756,  Rev. 
Stat.  1898  as  it  then  stood.  As  indicated, 
the  defendant  corapany  was  then  a  private 
corporation  organized  and  existing  under 
the  laws  of  this  state,  and  had  its  principal 
otHee  in  the  city  of  Superior.  By  the  stat- 
ute cited  it  was  required,  on  or  before 
October  1,  1898,  to  file  in  the  office  of  the 
register  of  deeds  of  that  county  a  list  of 
the  najiies  of  its  officers  therein  mentioned 
''on  whom  service  of  process,  notices,  or 
orders"  might  be  made  as  provided  by  sub- 
division 10,  i  2637,  Rev.  Stat.  The  right 
of  the  legislature  to  require  such  corpora^ 
tion  to  so  Jile  such  list  is  not  and  cannot  be 
successfully  questioned.  It  has  been  said 
upon  high  authority  that  "a  state,  on  creat- 
ing corporations  or  other  institutions  for 
pecuniary  or  ciharitable  purposes,  may  pro- 
vide a  mode  in  which  their  conduct  may  be 


investigated,  their  obligations  enforced,  or 
their  charters  revoked,  which  shall  re- 
quire other  than  personal  service  upon 
their  oflioers  or  members.-  Parties  becom- 
ing members  of  such  corporations  or  insti- 
tutions would  hold  their  interest  subject  to 
the  conditions  prescribed  by  law."  Pen- 
noyer  v.  Neif,  95  U.  8.  735,  736,  24  L.  ed. 
573.  Section  17756  was  also  made  appli- 
cable to  such  corporations  formed  after 
October  1,  1898.  That  section  also  pro- 
vided that  ''in  all  cases  until  such  list  of 
officers  is  so  filed  as  aforesaid  service  of  all 
legal  process,  notices,  orders  or  other  legal 
proceedings  may  be  lawfully  add  effectuiUly 
made  upon  any  such  corporation  by  deliver- 
ing to  and  leaving  with  the  register  of  deeds 
where  such  o6rporation  has  its  principal 
office  ti'ue  copies  of  such  legal  process, 
orders,  notices,  or  proceedings,  in  which  case 


tlon  on  any  Judgment  against  the  company 
might  be  Issued  against  the  property  of  any 
member  in  like  manner  as  if  such  Judgment  had 
been  obtained  against  such  member  personally. 
The  court  also  held  that  an  action  of  assump- 
sit could  be  maintained  against  a  member  of 
the  company  who  was  not  served  otherwise 
than  by  the  service  9n  the  chairman. 

Personal  service  ont  of  state. 

The  difficulty  In  obtaining  Jurisdiction  over 
the  person  of  a  nonresident  does  not  arise 
from  the  inability  to  give  him  actual  notice  of 
the  action ;  but.  from  the  principle  stated  In 
Pennoyer  v.  Neff,  that  process  from  the  tribu- 
nals of  one  state  cannot  run  into  another  state 
and  summon  parties  there  domiciled  to  leave 
Its  territory  and  respond  to  proceedings  against 
them.  Accordingly,  it  Is  said  in  that  case: 
''Process  sent  to  him  [the  nonresident]  out  of 
the  state,  and  process  published  within  it,  are 
egually  unavailing  In  proceedings  to  establish 
his  peisonal  liability.*' 

In  Price  v.  Hickok  (1866)  39  Vt.  202,  the 
court  said  that  It  added  nothing  to  the  force  of 
such  a  Judgment  to  show  that  the  notice  was 
served  oiit  of  the  state  or  country  where  the 
Judgment  Is  recovered.  This  statement  was 
made  In  an  action  in  which  it  was  sought  to 
enforce  the  Judgment  in  a  state  other  than  that 
in  which  it  was  rendered.  The  same  princi- 
ple Is  applicable  when  the  question  of  the  valid- 
ity of  the  Judgment  in  the  same  state  is  con- 
cerned. 

So,  also,  Daniels  v.  Stevens  (1850)  19  Ohio, 
222,  held  that  Jurisdiction  of  the  person  of  de- 
fendant could  not  be  acquired  by  service  of  proc- 
ess outside  of  the  Jurisdiction. 

In  Harkness  v.  Hyde  (1878)  98  U.  8.  478, 
25  L.  ed.  237,  and  Long  v.  Home  Ins.  Co. 
(1894)  114  N.  C.  465,  10  S.  B.  347,  supra, 
the  {person  was  served  outside  of  the  Jurisdic- 
tion. 

At  what  stage  of  proceeding  objection  may  be 

raised. 

The  tTnlted  States  Supreme  Court,  In  York 
V.  Texas,  137  U.  8.  15,  34  L.  ed.  604,  11  Sup. 
Ct.  Rep.  9,  held  that  an  act  which  in  effect  con- 
verts an  appearance  by  a  defendant  for  the  sole 
purpose  of  questioning  the  Jurisdiction  of  the 
court  into  a  general  appearance  and  submis- 
sion to  the  Jurisdiction  of  the  court  does  not 
violate  the  constitutional  provision  as  to  due 
process  of  law.  This  decision  rests  upon  the 
ground  that  if  the  service  was  Insufficient  to 
confer  Jurisdiction  the  Judgment  would  be  void, 
50  Tj.  R.  a. 


and  that  the  entry  of  a  void  Judgment  does  not 
operate  to  deprive  one  of  liberty  or  property. 
The  court  says :  "It  is  only  when  process  Is  is- 
sued thereon,  or  the  Judgment  is  sought  to  be 
enforced,  that  liberty  or  property  Is  in  present 
danger.  If  at  that  time  of  immediate  attack 
protection  Is  afforded,  the  substantial  guaranty 
of  the  amendment  is  preserved,  and  there  is  no 
Just  cause  of  complaint." 

Upon  the  same  ground,  Kirkpatrick  v.  Post, 
53  N.  J.  Eq.  591,  32  Atl.  267,  denied  a  motion 
to  set  aside  an  order  of  publication  against  a 
nonresident  which  was  attacked  on  the  ground 
that  It  violated  the  constitutional  provision  as 
to  due  process,  holding  that  it  would  be  time 
to  raise  the  question  when  Judgment  had  been 
entered. 

b.  Against  retidenia. 

Generally. 

As  is  shown  by  the  cases  cited  In  the  pre- 
ceding subdivision,  the  court  cannot  acquire  Ju- 
risdiction by  constructive  or  substituted  serv- 
ice of  process,  to  render  a  personal  Judgment 
against  a  nonresident  defendant  who  does  not 
appear,  unices  he  can  be  deemed  to  have  as* 
sented  to  such  mode  of  service;  but  the  rule 
is  otherwise  with  respect  to  resident  defend- 
ants,— at  least  if  they  are  within  the  state  at 
the  time  of  the  attempted  service. 

The  manner  of  serving  process  must  neces- 
sarily be  regulated  by  every  country  for  itself, 
and  If  a  state  permits  process  to  be  served  upon 
one  of  its  own  dtlsens  by  the  leaving  of  it,  in 
his  absence,  at  his  domicil.wlth  an  adult  mem- 
ber of  his  household,  that  method  of  service  is 
not  so  repugnant  to  the  principles  of  natural 
Justice  that  a  foreign  tribunal  should  refuse  to 
recognize  it  and  treat  a  sentence  founded  on  It 
as  a  nullity.  A  foreign  Judgment  rendered 
against  a  citisen  of  the  state  in  which  it  was 
pronounced  stands  on  a  very  different  footing 
from  a  foreign  Judgment  against  one  who  owed 
no  allegiance  to,  and  was  not  subject  to,  the 
Jurisdiction  of  the  state  In  which  It  was  ren- 
dered.    Cassidy  v.  Leitch,  2  Abb.  N.  C.  315. 

The  court  in  Barkman  v.  Hopkins  (1850) 
11  Ark.  157,  supra,  said :  "We  are  not  pre- 
pared to  say  that,  as  between  the  citizens  of  a 
state,  the  legislature  may  not  provide  for  con- 
structive notice  upon  which  a  valid  Judgment, 
conclusive  upon  the  parties  as  to  the  subject 
litigated  in  that  state,  and  equally  so  in  every 
other  state,  may  be  rendered.** 

And  the  following  cases  expressly  hold  that 
Jt  Is  competent  for  the  legislature  to  authorize 
personAl  Judgments  against  residents  of  the 
state  upon  constructive  or  substituted  service 
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service  so  made  shall  be  valid."  The  sub- 
sequent amendiuent  of  that  section  does  not 
affect  the  question  here  presented.  Chapter 
4G,  Laws  1899.  It  does  not  appear  that  any 
attempt  was  made  to  serve  the  summons  or 
summons  and  complaint  on  any  of  the  of- 
ficers of  the  defendant  oorporation,  as  re- 
quired by  subdivision  10,  §  2637,  Rev.  Stat. 
1898,  nor  by  the  publication  of  i^e  summons, 
as  required  by  §  2639,  Rev.  Stat.  As  in- 
dicated, the  only  service  or  attempted  ser^r- 
ice  of  the  summons  or  summons  and  com- 
plaint in  this  action  upon  the  defendant  cor- 
poration was  ''by  delivering  to  and  leaving 
MTith  the  register  of  deeds"  true  copies  of 
such  summons  and  complaint,  as  required 
by  the  statute  quoted.  The  important  ques- 
tion which  here  confronts  us  is  whether  such 
service  was  valid,  and  binding  upon  the  de- 
fendant  corporation;  in  other   words.  Was 


such  service  sufficient  to  authorize  the  judg- 
ment forever  barring  the  corporation  from 
any  and  all  right,  title,  and  interest  in.  and 
to  the  land  described?  For  the  purpose  of 
this  appeal  it  must  be  assumed  that  at  the 
time  of  the  alleged  service  the  defendant  cor- 
poration had  l£e  lawful  and  rightful  title 
and  possession  to  the  land.  Was  it  de- 
prive of  such  right,  title,  and  interest  in 
and  to  the  land  by  due  process  of  law?  In 
other  words,  is  the  clause  of  the  statute 
quoted,  authorizing  such  service  upon  the 
register  of  deeds,  a  valid  law?  Tlie  Con- 
stitution of  the  United  States  declares  that 
"no  state  shall  .  .  .  deprive  any  person 
of  life,  liberty,  or  property,  without  due 
process  of  law."  U.  S.  Const.  Amend,  art.  14, 
§  I .  The  words  "without  due  process  of  law" 
were  borrowed  from  a  very  early  English  stat- 
ute, as  an  improved  rendition  of  the  words 


ot  process  under  proper  conditions;  ,  Betan- 
conrt  V.  Eberlln  (1882)  71  Ala.  461  (personal 
judgment  In  attachment)  :  Fleming  y.  West 
(1&96)  98  Ga.  778,  27  S.  E.  157  (judgment  for 
alimony)  ;  Blmeler  v.  Dawson  (1843)  6  III. 
536,  39  Am.  Dec.  480;  Blckerdike  v.  Allen, 
157  III.  95,  29  L.  R.  A.  782,  41  N.  E.  740 ;  Stur- 
gis  V.  Fay  (1861)  16  Ind.  429,  79  Am.  Dec. 
440 ;  Beard  v.  Beard,  21  Ind.  821  {obiter)  ; 
Weaver  v.  Boggs  (1878)  38  Md.  255  (obiter)  ; 
Harryman  v.  Roberts  (1879)  52  Md.  65  ;  Con- 
tinental Nat.  Bank  v.  TburUr^,  74  Han,  632, 
26  N.  Y.  Snpp.  956,  Affirmed  by  143  N.  Y.  648. 
37  N.  E.  828;  Nortbcraft  v.  Oliver  (1889)  74 
Tex.  162.  11  S.  W.  1121;  Hinckley  v.  Kettle 
River  R.  Co.  70  Minn.  105,  72  N.  W.  835. 

Bardwell  v.  Collins,  44  Minn.  97,  9  L.  R.  A. 
152,  46  N.  W.  315,  infrGj  conceded  that  in  a 
proper  case  constructive  or  substituted  serv- 
ice against  a  resident  would  constitute  due  proc- 
ess of  law.  United  States  Trust  Co.  v.  United 
States  F.  Ins.  Co.  18  N.  Y.  199,  tupra,  I.  a. 

As  Is  well  known,  the  courts  of  New  York, 
unlike  those  of  many  other  states,  insist  that  a 
court,  in  order  to  render  a  decree  of  divorce 
which  shall  be  valid  and  binding  upon  the  de- 
fendant outside  of  the  state,  shall  have  juris- 
diction of  his  person;  and  they  have  therefore 
uniformly  refused  to  recognize  such  a  divorce 
rendered  against  a  nonresident  upon  construc- 
tive service  of  process.  But  in  Hunt  v.  Hunt 
(1878)  72  N.  Y.  217,  28  Am.  Rep.  129,  and  Re 
Denick  (1895)  92  Hun,  161,  36  N.  Y.  Supp.  518, 
decrees  of  divorce  rendered  upon  constructive 
service  of  process  upon  defendants,  who  were 
residents  of  the  states  in  which  they  were 
rendered,  were  recognized  and  enforced  in  New 
York,  upon  tt^e  ground  that  such  service  was 
eflTeotual  to  give  jurisdiction  of  the  persons  of 
residents. 

Bernhardt  v.  Brown  (1896)  118  N.  C.  700,  36 
L.  R.  A.  402,  24  S.  E.  527,  715,  in  enumerating 
the  modes  of  service  of  process  which  will  meet 
the  requirements  of  due  process  of  law,  does 
not  seem  to  make  any  distinction  between  resi- 
dents and  nonresidents ;  and  it  holds  that  a 
provision  of  the  statute  for  service  of  process 
by  publication  against  a  domestic  corporation, 
where  no  officer  or  agent  thereof  upon  whom 
service  of  process  could  be  made  can  be  found 
In  the  state,  was  ineffectual  because  the  legis- 
lature had  omitted  to  authorize  an  attachment 
of  the  corporation's  property,  the  court  saying 
that  substituted  service  in  such  cases  can  only 
be  based  upon  seizure  of  property. 

The  defendant  in  that  case  was  a  domestic 
corporation  rather  than  a  natural  person ;  but 
there  is  nothing  to  Indicate  that  the  decision 
would  have  been  different  it  the  defendant  had 
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been  a  natural  person,  and  the  statute  had  un- 
dertaken to  authorize  service  upon  him  by  pub- 
lication without  providing  for  attachment ;  and 
any  such  distinction  was  Ignored  in  the  portion 
of  the  opinion  quoted  below:  '*There  can  be 
no  question  that  the  state  has  the  right  to  pre- 
scribe that  service  upon  parties  residing  here 
can  be  made  by  publication  when  such  parties 
cannot,  after  due  diligence,  be  found,  not  only 
in  those  cases  in  which  it  can  be  averred  by 
affidavit  that  they  have  departed  this  state, 
or  have  concealed  themselves  herein,  with  In- 
tent to  defraud  creditors  or  avoid  service  of 
summons,  but  also  in  cases  where  such  Intent 
cannot  be  averred." 

If,  as  seems  to  be  the  fact,  the  court  intends 
to  deny,  on  constitutional  grounds,  the  right 
of  the  legislature  under  any  circumstances  to 
prescribe  constructive  or  substituted  service 
upon  a  resident  'n  an  action  in  personam,  the 
case  is  opposed  to  the  great  weight  of  authority, 
and  ignores  a  distinction,  with  respect  to  real* 
dents  and  nonresidents,  which  Is  w^l  supported 
both  by  principle  and  authority. 

It  is  to  be  observed,  however,  that  even  this 
case  does  not  insist  upon  personal  service  In  a 
proceeding  in  personam,  since  it  says  \  **Wheth- 
er  actual  service  shall  be  made  by  reading  the 
summons  or  notice  to  the  defendant,  or  leaving 
a  copy  with  him  personally  or  at  his  usual 
place  of  residence,  is  for  the  legislature  to  pre- 
scribe." 

See  also  Sturgls  v.  Fay,  16  Ind.  429,  79  Am. 
Dec.  440,  supra,  1.  a. 

When  defendant  not  within  state. 

There  is  a  conflict  upon  the  question  whether 
the  rule  above  stated  applies  when  the  defend- 
ant, though  a  resident  of,  and  domiciled  within, 
the  state,  is  absent  therefrom  -at  the  time  of 
the  attempted  constructive  or  substituted  serv- 
ice. In  a  number  of  the  cases  previously  cited 
the  rule  was  laid  down  in  terms  broad  enough 
to  include  such  a  case,  and  In  Sturgls  v.  Fay, 
16  Ind.  429,  79  Am.  Dec.  440,  an'd  Re  Denick, 
92  Hun,  161,  36  N.  Y.  Supp.  518,  it  appears 
that  the  defendant  was  absent 'from  the  state. 

And  in  Blckerdike  v.  Allen,  157  III.  95,  29 
L.  R.  A.  782,  41  N.  E.  740,  the  court  holds  that 
an  act  providing  for  publishing  and  mailing  of 
notice  of  scire  facias  to  revive  a  judgment 
meets  the  requirements  of  due  process  where 
the  affidavit  shows  that  the  defendant  resides 
within  the  state,  and  has  gone  out  of  or  is 
concealed  within  the  state. 

The  right  of  the  legislature  to  authorize  a 
personal  judgment  against  a  citizen  and  resi- 
dent upon  constructive  or  substituted  service. 
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contained  in  Magna  Oharta.  1  Co.  Inst.  2d 
ed.  p.  SO;  Den  ex  dem,  Murray  v.  Hohoken 
jAtnd  d-  Improv.  Co.  18  How.  276,  15  L. 
ed.  374 ;  Davidson  v.  New  Orleans^  96  U.  S. 
101,  24  L.  ed.  018.  in  the  first  of  these 
cases  it  was  said  by  Mr.  Justice  Curtis, 
speaking  for  the  court,  that  "it  is  manifest 
that  it  was  not  left  to  tiie  legislative  power 
to  enact  any  process  which  might  be  de- 
vised. Tlie  article  is  a  restraint  on  the 
legislative,  as  well  as  on  the  executive  and 
judicial,  powers  of  the  government^  and 
cannot  be  so  construed  as  to  leave  Con- 
gress free  to  make  anv  process  'due  process 
of  law'  by  its  mere  will."  18  How.  276, 
15  L.  ed.*374.  And  again  he  said  in  that 
case:  "For,  though  *due  process  of  law' 
generally  implies  and  includes  actor,  reiAS, 
judex,  regular  allegations,  opportunity  to 
answer,  and  a  trial  according  to  some  set- 


tled course  of  judicial  proceedings,  .  .  . 
yet  this  is  not  universally  true."  18  How. 
280,  15  L.  ed.  376.  In  &e  last  case  above 
cited  Mr.  Justice  Miller,  speaking  for  the 
court,  said:  ''A  statute  which  declares  in 
terms,  and  without  more,  that  the  full  and 
exclusive  title  of  a  described  piece  of  land 
which  is  now  in  A  shall  be  and  is  hereby 
vested  in  B,  would,  if  effectual,  deprive  A 
of  his  property  without  due  process  of  law, 
within  the  meaning  of  the  constitutional 
provision."  United  States  use  of  Machey  v. 
Coxe,  18  How.  102,  15  L.  ed.  300.  That 
court  has  frequently  declared,  in  effect,  that 
the  words  "without  due  process  of  law" 
were  intended  to  secure  the  individual  from 
the  arbitrary  exercise  of  the  poweis  of 
government,  unrestrained  by  the  established 
principles  of  private  rights  and  distributive 
justice.      Bank   of   Columbia   v.    Okely,   4 


aliboush  absent  from  the  state  at  the  time,  is 
also  upheld  by  the  following  cases:  Hamill  v. 
Talbott.  72  Mo.  App.  22  (Judgment  for  ali- 
mony) ;  Henderson  v.  Stanlford,  105  Mass. 
504,  7  Am.  Rep.  551:  Martin  v.  Bums  (1801) 
80  Tex.  676,  16  S.  W.  1072 ;  Huntley  v.  Baker, 
33  Hun.  578;  Re  Denicic  (1895)  92  Hun.  161, 
36  N.  Y.  Supp.  518  (Judgment  for  divorce,  de- 
fendant serving  a  sentence  of  Imprisonment  in 
another  state). 

Ouseley  v.  Lehigh  Valley  Trust  &  S.  D.  Co. 
84  Fed.  Bep.  602,  held  that  a  Judgment  ren- 
dered by  a  for^gn  country  against  a  citizen  of 
another  country  was  valid  and  enforceable  in 
the  United  States,  although  the  defendants 
were  absent  from  the  country  at  the  time,  and 
were  not  personally  served. 

Such,  also,  seems  to  be  the  rule  in  England 
with  respect  to  foreign  Judgments. 

An  action  lies  in  the  English  courts  on  a 
Scotch  judgment  of  **hornlng"  against  a  Scotch- 
man born.  Douglas  v.  Forrest  (1828)  4  Blng. 
686,  1  Moore  &  P.  663. 

Becqoet  v.  MacCarthy  (1831)  2  Barn.  &  Ad. 
951,  held  that  a  law  of  a  British  colony,  re- 
quiring that  In  a  suit  instituted  against  an  ab- 
sent party  the  process  should  be  served  upon 
the  King's  attorney  general  In  the  colony,  it 
not  being  expressly  provided  that  the  attorney 
general   should   communicate   with   the  absent 
defendant,  was  not  so  contrary  to  natural  just- 
ice  as   to    render   void    a   judgment    obtained 
against  a  party  who  had  resided  within  the  ju- 
risdiction of  the  court  at  the  time  when   the 
cause  of  action  accrued,   but   had  withdrawn 
himself  before  the  proceedings  were  commenced. 
In  the  case  of  Schibsby  v.  Westenholz.  L.  B. 
6  Q.  B.  155,  40  L.  J.  Q.  B.  N.  S.  73,  24  L.  T.  N. 
S.  93,  19  Week.  Rep.  587,  the  court  refused  to 
recognize  a  judgment  of  a  foreign  country  on 
default  against  one  who  was  neither  a  resident 
nor  a  citizen  of  that  country,  and  was  Herved 
with   process  outside  of  the  country :   but  the 
court   said :     **If  the  defendants  had   been  at 
the  time  of  the  judgment  subjects  of  the  coun- 
try whose  judgment  is  sought  to  be  enforced 
against   them,   we  think  that   Its   laws  would 
have    bound   them.     Again,    if   the   defendants 
had  been  at  the  time  when  the  suit  was  com- 
menced resident  in  the  country,  so  as  to  have 
the  benefit  of  its  laws  protecting  them,  or,  as 
It  is  sonketlmes  expressed,  owing  temporary  al- 
legiance to  that  country,  we  think  that  Its  laws 
would  have  bound  them.     If  at  the  time  when 
the  obligation  was  contracted   the   defendantJ 
were  within  the  foreign  country,  but  left  it  be- 
fore the  suit  wiis  instituted,  we  should  be  in- 
clined to  think  the  laws  of  that  country  bound 
them." 
50  L.  R.  A. 


In  Price  v.  Hlckok  (1866)  39  Vt.  292,  the 
court  said :  *'There  are  some  authorities  that 
make  a  distinction  between  a  judgment  against 
a  citizen  of  the  country  where  It  Is  rendered, 
and  who  Is  temporarily  absent,  or  has  left  the 
country  with  debts  unpaid,  and  a  judgment 
ag:ainst  one  who  has  never  resided  in  the  coun- 
try, holding  the  former  valid.  .  .  .  Other 
authorities  deny  this  distinction,  and  hold 
such  judgments  against  nonresidents  and  ab- 
sentees invalid,  whether  rendered  against  citi- 
zens or  foreigners,  and  such  is  the  general  cur- 
rent of  authority.*'  The  court,  however,  ex- 
pressly declined  to  say  which  position  was  cor- 
rect, as  a  decision  on  that  point  was  not  neces- 
sary to  the  disposition  of  the  case. 

Smith  v.  Grady  (1887)  68  Wis.  215,  31  N.  W. 
477,  however,  refused  to  recognise  a  personal 
judgment  rendered  in  Canada  upon  personal 
service  of  process  made  within  Wisconsin,  al- 
though the  defendant  was  a  subject  of  the  ju- 
risdiction In  which  the  judgment  was  rendered. 

The  case  of  t)e  la  Montanya  v.  De  la  Montan- 
ya,  112  Cat.  101,  32  L.  R.  A.  82,  44  Pac.  345, 
also  expressly  holds  that  a  personal  judgment 
cannot   be   rendered  upon  constructive  service 
against  a  native  of  the  state  who  still  has  his 
domlcil   therein,   but  who  Is  absent  from   the 
state  at  the  time  of  the  attempted  service.  The 
court  regarded  Pennoyer  v.  Neff  as  settling  the 
question,  notwithstanding  that  in  that  case  the 
party  against  whom  the  judgment  was  rendered 
was  a  nonresident.     In  applying  the  doctrine 
of  that  case  to  the  point  in  question,  the  court 
makes    the    following    quotation    from    Justice 
Field's  opinion    (the  case   referred   to  in   the 
quotation  Is  Cooper  v.  Reynolds,  10  Wall.  308, 
19  L.  ed.  931.  In  which  It  was  held  if  there 
yr^B  no  service  of  process  upon  defendant  In  an 
attachment  action  and  no  appearance  by  him, 
there  could  be  no  personal  judgment)  :     "The 
fact  that  the  defendants  In  that  case  [Cooper 
V.  Reynolds]   had  fled  from  the  state,  or  bad 
concealed  themselves  so  as  not  to  be  reached 
by  the  ordinary  process  of  the  court,  and  were 
nonresidents,  was  not  made  a  point  In  the  deci- 
sion.    The  opinion  treated  them  as  being  with- 
out  the  territorial  jurisdiction  of  the  court; 
and   the  grounds  and  extent  of  Its  authority 
over  persons  and  property  thus  situated  were 
considered,  when  they  were  not  brought  within 
its  jurisdiction  by  personal  service  or  volun- 
tary appearance."     The  opinion  (in  De  la  Mon- 
tanya V.  De  la  Montanya)  then  adds:     This  is 
"a  deliberate  statement  to  the  effect  that  doml- 
cil and  residence,  or  both,  are  Immaterial ;  as. 
indeed,  they  must  be  If,  as  appears  all  through 
the  opinion  [Pennoyer  v.  Neff  J,  the  basis  of  the 
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Wheat  244,  4  L.  ed.  561;  Re  Kemmler, 
136  U.  S.  448,  34  L.  ed.  524,  10  Sup.  Ct. 
Rep.  930;  Leeper  y.  Tewaa,  139  U.  S.  462, 
35  L.  ed.  225,  11  Sup.  Ct.  Rep.  577;  Duncan 
V.  Missouri,  152  U.  S.  377,  38  L.  ed.  485,  14 
Sup.  Ct.  Rep.  570;  Marchant  v.  Pennsylva- 
nia R.  Co,  153  U.  S.  3S0,  38  L.  ed.  751,  14 
Sup.  Ct.  Rep.  894.  In  the  language  of  Mr. 
Justice  Field:  ''It  is  sufficient  to  observe 
here  that  by  'due  process*  is  meant  one 
which,  following  the  forms  of  law,  is  appro- 
priate to  the  case,  and  just  to  the  parties 
to  be  affected.  It  must  be  pursued  in  the 
ordinary  mode  prescribed  by  the  law.  It 
must  be  adapted  to  the  end  to  be  attained. 
And,  wherever  it  is  necessary  for  the  pro- 
tection of  the  parties,  it  must  givo  them 
an  opportunity  to  be  heard  respecting  the 
Justice  of  the  judgment  sought.  The  clause 
in  question  means,  therefore,  that  there  can 


be  no  proceeding  against  life,  liberty,  or 
property  which  may  result  in  the  depriva- 
tion of  either,  without  the  observance  of 
those  general  rules  established  in  our  sys- 
tem of  jurisprudence  for  the  security  of 
private  rights."  Hagar  y.  Reclamation 
Diet.  yo.  108,  111  U.  S.  708,  28  L.  ed.  572, 
4  Sup.  Ct  Rep.  663.  So  it  has  been  held  by 
that  court  that,  where  a  state  statute  au- 
thorized a  commission  to  finally  and  con- 
clusively fix  the  rates  of  charges  by  railway 
companies  for  the  transportation  of  proper- 
ty, without  an  opportunity  for  judicial  in- 
quiry as  to  the  reasonableness  of  such  rates, 
such  companies  were  deprived  of  their  prop- 
erty without  due  process  of  law.  Chicago, 
M.  d  St,  P.  R,  Co,  V.  Minnesota,  134  U.  S. 
418,  33  L.  ed.  970,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct  Rep.  462;  702.  That  court  has 
just  held  tliat,  although  personal  service  on 


doctrine  Is,  that  process  cannot  run  beyond  the 
limits  of  the  state." 

The  conclusion  reached  in  this  case,  and  In 
the  case  of  Smith  v.  Orady  (1887)  68  Wis.  215, 
81  N.  W.  477,  seems  to  be  opposed  to  the  cur- 
rent of  authority  upon  the  express  question, 
though  it  is  difficult  to  meet  the  argument  of 
this  case,  based  on  the  doctrine  of  Pennoyer  v. 
Neff. 

What  particular  modes  of  eonstnictive  or  sub- 
stituted service  permissible. 

It  is  apparent  from  the  cases  dted  in  this 
subdivision  that  where  the  defendant  is  a  resi- 
dent of  the  state,  at  least  if  he  is  within  the 
state,  personal  service  of  process  within  the 
state  is  not  the  absolute  and  unvarying  test 
of  jurisdiction  of  his  person,  as  is  the  case 
where  he  is  a  nonresident. 

But  while  under  proper  conditions  construc- 
tive or  sobstituted  service  of  process  is  allowed 
against  a  resident,  the  rule  is  that  the  mode 
of  service  must  be  reasonable  and  adapted  to 
Inform  him  of  the  pendency  of  the  proceedings, 
giving  him  an  opportunity  to  appear  and  de- 
fend. Betancourt  v.  Eberlln  (1882)  71  Ala. 
461;  Harryman  v.  Roberts  (1879)  62  Md.  65. 

If  a  mode  of  service  provided  in  case  a  de- 
fendant cannot  be  found  within  the  state  is  un- 
der the  circumstances  reasonable  and  appro- 
priate to  the  case,  it  is  "due  process  of  law,** 
and  as  to  a  citizen  and  resident  of  the  state 
will  give  jurisdiction  of  the  person,  and  sup- 
port a  personal  judgment,  although  he  was  not 
served  in  person.  Hlncikley  v.  Kettle  River  R. 
Co.  70  Minn.  106,  72  N.  W.  835. 

Ware  v.  Robinson  (1868)  9  Cai.  107,  upholds 
the  validity  of  a  statute  permitting  personal 
judgment  to  be  rendered  against  a  defendant 
who  conceals  himself  within  the  state  to  avoid 
service  of  process  without  service  of  process  up- 
on him,  after  an  attorney  has  been  appointed 
to  appear  for  him. 

It  is  competent  for  the  legislature  of  a  state 
to  provide  for  service  upon  one  of  its  own  citi- 
sens  by  leaving  a  copy  of  the  summons  at  his 
residence.  Bimeler  v.  Dawson  (1848)  5  III. 
636,  39  Am.  Dec.  430. ' 

Bickerdlke  v.  Allen,  167  111.  95,  29  L.  R.  A. 
782.  41  N.  E.  740,  held  that  mailing  to  a  resi- 
dent of  a  state,  as  well  as  publishing,  a  notice 
of  a  proceeding  in  scire  facias  to  revive  a  judg- 
ment, as  provided  by  statute,  where  his  resi- 
dence is  stated  in  the  affidavit,  which  shows 
that  he  had  gone  out  of  the  state,  or  is  con- 
cealed within  it  so  that  process  cannot  be  served 
on  him,  is  sufficient  to  satisfy  the  constitution- 
al requirement  of  due  process  of  law.  The 
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court  held,  however,  that  mere  publication 
would  not,  even  as  against  a  resident  defend- 
ant, constitute  due  process  of  law,  but  that  the 
publication  supplemented  by  mailing  the  no- 
tice was  sufficient. 

The  statute  of  Michigan,  requiring  a  general 
guardian  of  aa  Infant  **to  appear  for  and  rep- 
resent his  ward  in  all  legal  suits  and  proceed- 
ings," does  not  change  the  necessity  of  service 
of  process  upon  such  Infant  in  a  case  before  a 
court  of  the  United  States,  where  a  personal 
contract  alone  is  involved.  New  York  L.  Ins. 
Co.  V.  Bangs  (1880)  103  U.  8.  435,  26  L.  ed. 
580.  But  the  court  said  that  *1t  may  be  oth- 
erwise in  the  state  courts ;  it  may  be  that,  by 
their  practice,  the  service  of  process  upon  the 
general  guardian,  or  his  appearance  without 
service.  Is  deemed  sufficient  for  their  jurisdic- 
tion.*' It  is  to  be  observed  that  this  decision 
is  not  as  to  the  validity  of  a  judgment  rendered 
by  the  state  court  under  such  circumstances, 
but  merely  as  to  the  power  of  the  United 
States  court  to  acquire  jurisdiction  In  that  man- 
ner. 

The  case  of  Bardweli  v.  Collins^  44  Minn.  97, 
9  L.  R.  A.  152,  46  N.  W.  815,  without  at  all  Im- 
pairing the  general  doctrine  of  the  right  of  the 
legislature  to  prescribe  the  mode  of  service  up- 
on residents  of  the  state,  held  that  in  actions 
in  personam  of  a  strictly  judicial  character  and 
proceeding  according  to  the  course  of  the  com- 
mon law,  service  of  summons  by  publication  in 
a  newspaper  upon  resident  defendants  who  are 
personally  within  the  state  and  can  be  found 
therein  is  not  due  process  of  law. 

Hockaday  v.  Jones,  8  Okla.  166,  66  Pae.  1054, 
is  to  the  same  effect. 

e.  Ai^oifist  oot'porations. 

1.  Domestic, 

The  general  rule  and  the  qualification  of  that 
rule,  referred  to  in  I.  b,  apply  as  well  to  a 
domestic  corporation  as  to  a  natural  person, 
but  the  difference  In  the  nature  of  the  person, 
of  course,  affects  their  application. 

The  legislature  has  power  to  define  what 
shall  or  shall  not  be  deemed  or  held  to  be  In- 
surance companies,  and  to  regulate  the  prac- 
tice concerning  the  service  of  summons  on  a 
certain  class  of  corporations.  Union  Mut. 
Accl.  Asso.  V.  RIel  (1890)  38  III.  App.  425. 
The  statute  with  reference  to  which. this  deci- 
sion was  made  merely  related  to  the  place  of 
service  within  the  state. 

A  statute  providing  that  when  a  domestic 
corporation  does  not  have  an  officer  in  the  state 
upon  whom  legal  service  of  process  tan  be  made 
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ncHiTeBidenU,  outside  of  the  jurisdiction  of 
the  ooui%  may,  under  proper  circumstances, 
be  sufficient  to  constitute  due  process  of  law 
in  a  suit  for  the  foreclosure  of  a  lien  upon 
land  within  the  state,  yet  that  only  five 
days'  notice  in  such  a  case,  under  the  dr- 
cumistances  stated,  was  "insufficient  to  con- 
stitute reasonable  notice  or  due  process  of 
law."  Roller  v.  Holly,  176  U.  S.  398,  44  L. 
ed.  620,  20  Sup.  Gt  Rep.  410.  The  im* 
portant  thing  in  all  ordinary  actions,  and 
especially  in  a  case  like  tihis,  is  that,  before 
a  person  shall  be  deprived  of  his  property 
by  legal  proceedings,  lie  shall  have  actual  or 
cooAtructive  notice,  and  an  opportunity  to 
be  heard.  It  is  settled  by  numerous  ad- 
judications of  the  Supreme  Court  of  the 
United  States  that  a  corporation  is  a  ''per- 
son" within  the  meaning  of  the  constitu- 
tional clause  in  question.     Smyth  v.  Ames, 


160  U.  S.  466,  622,  42  L.  ed.  819,  839,  18 
Sup.  Ct.  llep.  418,  and  cases  there  cited.  It 
follows  that  the  defendant  corporation  can- 
not be  deprived  of  its  property  without  due 
process  of  law,  any  more  than  any  citizen 
of  the  state.  While  foreign  corporations 
may  be  permitted  to  do  business  within  the 
state,  upon  certain  conditions,  or  be  ex- 
cluded altogether,  and  while  domestic  cor- 
porations may  be  subject  to  reasonable  regu- 
lations, and  control,  yet  neither  can  be  de- 
prived of  their  property  without  due  process 
of  law.  Undoubtedly,  the  legislature  may,  as 
it  haa  in  certain  cases,  authorize  construc- 
tive service  of  summons  to  be  made  upon 
corporations,  as  well  as  individuals,  especi- 
ally where  the  action  concerns  property 
located  within  the  state;  but  the  method 
adopted  should  be  reasonably  calculated  to 
bring  notice  home  to  some  of  the  officers 


service  In  an  action  or  proceeding  against  such 
corporation  may  be  made  by  depositing  a  copy 
of  the  process  in  any  proceeding  for  the  collec- 
tion of  unpaid  personal  property  taxes  In  the 
office  of  secretary  of  state,  which  shall  be  taken 
as  personal  service  on  snch  corporation,  does 
not  violate  the  requirement  of  due  process  of 
law.  Hinckley  v.  Kettle  River  B.  Co.  70  Minn. 
105,  72  N.  W.  835. 

It  Is  competent  for  the  legislature  to  provide 
that,  as  to  a  corporation  created  by  it,  if  no 
officer  or  agent  thereof  can  be  found  In  the 
state,  service  can  be  had  by  publication.  Bern- 
hardt V.  Brown  (1896)  118  N.  C.  700.  36  L.  R. 
A.  402,  24  S.  E.  527,  715,  119  N.  C.  506,  36  L. 
R.  A.  402.  26  S.  E.  162. 

As  explained  In  I.  b,  however,  the  principle 
as  laid  down  In  this  case  was  confined  to  pro- 
ceedings in  rem. 

It  will  be  observed  that  the  decision  in  the 
principal  case  does  not  trench  upon  the  general 
rule,  but  rests  upon  the  ground  that  the  serv- 
ice authorised  by  statute  violates  the  qualifica- 
tion of  the  rule  that  the  service  must  be  rea- 
sonable. 

The  legislature  of  Kentucky  adopted  a  some- 
what singular  expedient  to  avoid  the  effect  of 
this  qualification  of  the  rule.  Acting,  evident- 
ly upon  an  Idea  suggested  by  York  v.  Texas, 
137  U.  8.  15,  34  L.  ed.  604,  11  Sup.  Ct.  Rep.  9, 
It  passed  an  act  (Civil  Code  Pr.  |  51)  provid- 
ing: ''Where  the  defendant  corporation  Is  the 
owner  or  the  lessee  of  a  railway  in  this  state, 
or  thA)uiIder  or  constructor  of  a  railway  In 
this  state,  and  cannot  be  served  with  summons 
under  the  existing  laws,  then  the  person  or  cor- 
poration controlling  or  operating  the  railroad 
so  owned  or  built  or  constructed  shall  be  treated 
as  the  representative  of  the  defendant,  and 
service  of  summons  upon  such  of  the  officers  or 
agents  of  the  persons  or  corporation  operating 
or  controlling  the  railways  as  would  be  re- 
quired If  such  controller  or  operator  were  the 
party  sued,  shall  be  a  sufficient  service  of  sum- 
mons upon  the  defendant  to  the  action; 
.  .  .  and  the  appearance  of  the  defendant 
to  move  for  the  quashal  of  the  service  of  the 
summons  shall  operate  as  an  appearance  for 
all  the  purposes  of  the  action." 

The  constitutionality  of  this  statute  is  upheld 
by  Maysvllle  ft  B.  S.  R.  Co.  v.  Ball,  21  Ky.  L. 
Rep.  1693,  56  8.  W.  188.  The  decision,  how- 
ever, evidently  refers  to  the  portion  of  the  act 
with  reference  to  the  effect  of  an  appearance, 
since  the  court  held  that  there  was  an  appear- 
ance within  the  meaning  of  the  act.  If  there 
were  no  appearance,  the  question  as  to  whether 
the  service  provided  for  was  reasonable,  would 
50  L.  R.  A. 


arise  when  the  validity  of  a  Judgment  based 
on  It  came  Into  question. 

2.  Foreign, 
Generally. 

For  the  general  question  as  to  who  may  be 
served  with  process  In  suit  against  a  foreign 
corporation,  *see  note  to  Foster  v.  Charles 
Bet  Cher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  490. . 

The  rule  at  common  law,  at  least  the  earlier 
rule,  was  that  jurisdiction  to  render  a  personal 
judgment  could  not  be  acquired  over  a  for- 
eign corporation  by  service  of  process  upon  an 
officer  thereof  outside  of  the  state  which  gave 
It  existence.  Peckham  v.  North  Parish  (1834) 
16  Pick.  286 :  Desper  v.  Continental  Water  Me- 
ter Co.  137  Masa  252 ;  Latimer  v.  Union  P.  R. 
Co.  (1868)  43  Mo.  105,  97  Am.  Dec.  878:  Moul- 
in V.  Trenton  Mut.  L.  &  F.  Ins.  Co.  25  N.  J.  L. 
57 ;  M'Queen  v.  MIddletown  Mfg.  Co.  16  Johns. 
5:  Bamett  v.  Chicago  ft  L.  H.  R.  Co.  4  Hun, 
114 ;  Hulbert  v.  Hope  Mut.  Ina  Co.  4  How.  Pr. 
275. 

The  rule  rested  upon  the  ground  that  a  corpo- 
ration could  not  migrate,  and  that  process 
against  a  corporation  must  be  served  on  its 
head  or  principal  officer  within  the  Jurisdiction 
of  the  sovereignty  where  It  exists.  The  court. 
In  M'Queen  v.  MIddletown  Mfg.  Co.  16  Johns. 
5,  said  that  if  the  president  of  a  bank  incorpo- 
rated in  another  state  were  to  come  into  New 
York  state  he  would  not  represent  the  corpo- 
ration there ;  his  functions  and  his  character 
would  not  accompany  him,  when  he  moved  be- 
yond the  jurisdiction  of  the  government  under 
whose  laws  he  derived  his  character. 

It  Is  now  well  established,  however,  that  the 
legislature  of  a  state  may.  In  the  exercise  of  Its 
power  to  Impose  conditions  upon  foreign  cor- 
porations doing  business  within  the  state,  pre- 
scribe a  mode  of  service  of  process  upon  them 
which  will  subject  them  to  the  jurisdiction  of 
the  state  courts  and  the  Federal  court  sitting 
In  the  district  embracing  the  state,  provided 
such  mode  is  not  unreasonable  or  contrary  to 
the  principle  of  natural  justice  which  forbids 
condemnation  without  opportunity  to  be  heard  ; 
and  such  a  corporation,  by  doing  business  with- 
in the  state,  will  be  deemed  to  have  assented  to 
that  mode  of  service,  and  will  be  bound  there- 
by. Lafayette  Ins.  Co.  v.  French,  18  How. 
404.  15  L.  ed.  451 ;  Baltimore  ft  O.  R.  Co.  v. 
Harris,  12  Wall.  65.  20  L.  ed.  354;  Ex  parte 
Schollenberger,  06  U.  S.  369,  24  L.  ed.  853; 
Re  Louisville  Underwriters.  134  U.  S.  488,  33 
L.  ed.  091,  10  Sup.  Ct.  Rep.  587 ;  SocI6t6  Fon- 
cidre  et  Agricole  des  Etats  Unls  v.   MlUlken, 
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or  agents  of  the  corporation,  and  thns  se- 
cure an  opportunity  for  being  heard  and 
making  a  defentje  before  the  determination. 
Such  service  was  not  secured  "by  deli 'Ber- 
ing to  and  leaving  with  the  register  of  deeds 
.  .  .  true  copies"  of  the  summons  and 
complaint,  as  prescribed  by  the  portion  of 
the  statute  quoted.  On  the  contrary,  such 
service,  if  held  to  be  eiTectual,  would  be  well 
calculated  to  conceal  from  the  officers  and 
agents  of  the  corporation  the  fact  that  such 
an  action  had  been  commenced.  True,  the 
register  is  a  public  officer,  with  duties  pre- 


scribed  by  statute;  but  he  is  in  no  sense 
the  agent  or  representative  of  "private  cor- 
porations, incorporated  or  organized  under 
any  law  of  this  state."  Such  corporations 
are  supposed  to  be  clothed  with  authority 
to  select  and  appoint  their  own  officers  and 
agents.  We  must  hold  the  clause  of  the 
statute  in  question  to  be  unconstitutional 
and  void. 

The  judgment  of  the  Circuit  Court  is  re- 
versed j  and  the  cause  is  remanded  for  fur- 
ther proceedings  according  to  law. 


135  U.  S.  304,  84  L.  ed.  208,  10  Sup.  Ct.  Rep. 
823 ;  New  York,  L.  £.  &  W.  R.  Co.  v.  Estill,  147 
U.  S.  591.  37  L.  ed.  292,  13  Sup.  Ct.  Rep.  444 : 
Wilson  V.  Sellgman,  144  U.  S.  41,  36  L.  ed.  338, 
12  Sup.  Ct.  Rep.  541  (obiter)  ;  Re  Hohorst,  150 
U.  S.  653,  37  L.  ed.  1211,  14  Sup.  Ct.  Rep.  221 ; 
El{fin  Canning  Co.  y.  Atchison,  T.  &  S.  F.  R. 
Co.  24  Fed.  Rep.  866 ;  Hay  den  v.  Androscoggin 
Milla,  1  Fed.  Rep.  93;  Merchants*  Mfg.  Co.  v. 
Grand  Trunk  R.  Co.  21  Blatchf.  109,  13  ITed. 
Rep.  358;  Williams  v.  Empire  Transp.  Co.  14 
Off.  Gaz.  253,  Fed.  Cas.  No.  17.720 ;  Van  Dress- 
er V.  Oregon  R.  &  Nav.  Co.  48  Fed.  Rep.  202 ; 
Empire  Mill.  &  Min.  Co.  v.  Tombstone  Mill  & 
Mln.  O).  100  Fed.  Rep.  910;  Utley  v.  Clark- 
Gardner  Lode  Mln.  Co.  4  Colo.  369 ;  Weymouth 
T.  Washington,  G.  &  A.  R.  Co.  1  Mac  Arth.  19 ; 
Pheniz  Ins.  Co.  v.  Burdette.  112  Ifld.  204,  13  N. 
Eb  705;  Fred  Miller  Brewing  Co.  v.  Council 
Bluffs  Ins.  Co.  (1895)  95  Iowa,  31,  63  N.  W. 
565;  Fred  Miller  Brewing  Co.  v.  Capital  Ins. 
Co.  (Iowa)  63  N.  W.  568;  Sparks  v.  National 
Masonic  Aeci.  Asso.  (1896)  100  Iowa,  458,  69 
N.  W.  678;  ^orth  Missouri  R.  Co.  v.  Akers 
(1868)  4  Kan.  453,  16  Am.  Dec.  183;  Reyer 
v.  Odd  Fellows'  Fraternal  Acci.  Asso.  157 
Mass.  367.  32  N.  E.  469 :  Shlckle,  H.  &  H.  Iron 
Co.  v.  S.  L.  Wiley  Constr.  Co.  61  Mich.  226,  28 
N.  W.  77  (distinguishing  the  case  of  Newell  v. 
Great  Western  R.  Co.  19  Mich.  336,  on  the 
ground  that  since  that  case  the  legislature  had 
provided  for  suits  against  foreign  corpora- 
tiona)  ;  McNIchol  v.  United  States  Mercantile 
Reporting  Agency,  74  Mo.  457;  Klopp  v.  Cres- 
ton  City  Guaranty  Waterworks  Co.  34  Neb. 
808,  52  N.  W.  819 ;  Council  Bluffs  Canning  Co. 
T.  Omaha  Tinware  Mfg.  Co.  49  Neb.  537,  68  N. 
W.  929 ;  National  Condensed  Milk  Co.  v.  Bi-and- 
enburgh,  40  N.  J.  L.  112;  Barnett  v.  Chicago 
ft  L.  H.  R.  Co.  (1875)  4  Hun,  114;  Glbbs  v. 
Queen  Ins.  Co.  63  N.  Y.  114,  20  Am.  Rep.  513 ; 
Farrell  v.  Oregon  Gold  Mln.  Co.  31  Or.  463,  49 
Pac.  876,  Rehearing  denied  in  31  Or.  475,  50 
I'ac.  186 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat- 
ley,  99  Tenn.  322,  44  L.  R.  A.  442,  42  S.  W. 
145;  Peters  v.  Neely  (1886)  16  Lea.  278;  Mis- 
souri P.  R.  Co.  V.  Cullers,  81  Tex,  387,  13  L.  R. 
A.  542,  17  S.  W.  19. 

Besides  the  foregoing  there  are  many  cases, 
both  In  the  state  and  Federal  courts,  which  rec- 
ognlise  and  act  upon  this  doctrine  without  ques- 
tioning* it. 

How  condition  Imposed ;  may  be  express  or  Im- 
plied. 

In  Boston  Electric  Co.  v.  Electric  Gas  Light- 
ing Co.  23  Fed.  Rep.  838,  the  jurisdiction  of  the 
United  States  circuit  court  for  the  district  of 
Massachusetts  over  a  foreign  corporation  do- 
ing business  within  the  state  was  denied  upon 
the  ground  that  at  the  time  the  suit  was 
brought  Massachusetts  had  no  local  law  making 
foreign  corporations  doing  business  in  the  state 
amenable  to  suit. 

By  referring  to  the  note  to  the  case  of  Fos- 
ter V.  Charles  Betcher  Lumber  Co.  5  S.  D.  57, 
60  L.  R.  A. 


23  L.  R.  A.  490,  58  N.  W.  9,  it  will  be  observed 
that  there  is  a  tendency  to  adopt  the  doctrine 
that,  even  in  the  absence  of  any  statutory  provi- 
sion for  service  on  agents  or  officers  of  foreign 
corporations,  such  a  corporation  which  enters 
a  state  for  the  transaction  of  business  may  be 
sued  by  serving  its  representative  in  that  state. 

The  opinion  in  Barrow  S.  S.  Co.  v.  Kane,  170 
rr.  S.  100.  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  626. 
says:  "This  court  has  often  held  that  wher 
ever  such  a  statute  [providing  that  a  foreign 
corporation  making  contracts  within  tlie  state 
shall  appoint  an  agent  residing  therein  upon 
whom  process  may  be  served  In  actions  upon 
such  contracts]  exists  service  upon  an  agent  si» 
appointed  Is  sufficient  to  support  jurisdiction 
of  an  action  against  the  foreign  coriK>ratlon, 
either  in  the  courts  of  the  state  or,  when  con- 
sistent with  the  acts  of  Congress,  in  the  courts 
of  the  United  States  held  within  the  state ;  but 
it  has  never  held- the  existence  of  such  a  statute 
to  be  essential  to  the  jurisdiction  of  the  circuit 
courts  of  the  United  States." 

This  case,  however,  does  not  seem  to  go  to 
the  extent  of  dispensing  with  the  necessity  of  a 
statute  providing  a  mode  of  service  upon  for- 
eign corporations,  and,  as  a  matter  of  fact, 
service  in  this  ca«e  was  made  in  the  manner 
prescribed  by  the  New  York  Code  of  Civil  Pro- 
cedure In  case  of  the  failure  of  such  corporatioD 
to  designate  a  person  upon  whom  service  might 
be  made.  The  point  of  the  decision  Is  that  the 
Federal  court  is  not  prevented  from  acquiring 
jurisdiction  on  such  service  by  the  fact  that  the 
state  court  could  not  have  so  acquired  Jurisdic- 
tion because  the  action  was  by  a  nonresident 
and  for  a  cause  not  arising  within  the  state, 
and  the  statutes  of  the  state  do  not  authorise 
suits  to  be  brought  against  foreign  corporations 
under  such  circumstances. 

When  a  state  by  local  law  provides  that  for- 
eign corporations  doing  business  in  t]|^  state 
shall  be  amenable  to  suit,  such  foreign  corpora- 
tions thereafter  carrying  on  business  in  the 
state  are  liable  to  suit,  but  this  rule  does  not 
permit  a  corporation  to  be  sued  in  a  foreign 
state  because  it  carries  on  business  there.  In 
the  absence  of  a  state  law  authorizing  such 
suit.  Boston  Klectrlc  Co.  v.  Electric  Gas  Light- 
ing Co.  (1885)  23  Fed.  Rep.  839.  In  this  case 
the  corporation,  though  organized  under  the 
laws  of  another  state,  had  its  principal  place  of 
business  in  Massachusetts,  and  a  majority  ot  Its 
ofliccrs  and  directors  resided  there.  The  suit  was 
In  the  circuit  court,  and  the  writs  were  served 
by  attachment  of  the  corporate  property  within 
Massachusetts,  and,  by  service  on  the  corporate 
officers.  It  was  held  that  such  service  did  not 
confer  jurisdiction  on  the  court,  since  at  thp^ 
time  the  suit  was  brought  Massachusetts  had 
no  local  law-making  foreign  corporations  doing 
business  in  the  state  amenable  to  salt*  except 
foreign  insurance  companies. 

The  court  in  Lafayette  Ins.  Co.  v.  French,  18 
How.  404,  15  L.  ed.  451.  in  announcing  the 
doctrine  of  the  right  of  the  legislature  to  pre- 
scribe the  mode  of  service,   said:     *'We  limit 
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our  decision  to  tbe  case  of  a  con>oratlon  act- 
ing In  a  state  foreign 'to  its  creation,  under  a 
law  of  that  state  which  recognized  its  existence, 
for  the  purpose  of  maiclng  contracts  there  and 
being  sued  on  them,  through  notice  to  its  con- 
tracting agents.  The  case  of  natural  persons, 
and  of  other  foreign  corporations,  is  attended 
with  other  considerations,  which  might  or 
might  not  distinguish  it ;  upon  this  we  give  no 
opinion." 

But  in  Barrow  S.  S.  Co.  y.  Kane,  170  U.  S. 
100,  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  526,  supra, 
the  court  held  that  the  liability  of  a  foreign 
corporation  to  be  sued  in  a  particular  Jurisdic- 
tion need  not  be  distinctly  expressed  In  the 
statutes  of  that  Jurisdiction,  but  may  be  Im- 
plied from  a  grant  of  authority  in  those  stat- 
utes to  carr^  on  its  buaine«s  there. 

In  Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354,  a  railroad  corporation  char- 
tered by  the  state  of  Maryland,  and  authorized 
by  the  statutes  of  Virginia  to  extend  its  rail- 
road into  that  state,  and  by  act  of  Congress  to 
extend  its  road  into  the  District  of  Columbia, 
and  to  exercise  the  same  powers,  rights,  and 
priylleges,  and  be  subject  to  the  same  restric- 
tions In  regard  thereto,  as  provided  in  its  char- 
ter, was  hekl,  by  reason  of  the  act  of  Congress 
and  by  service  upon  Its  president  in  the  District 
of  Columbia  to  be  Mable  to  an  action.  In  the 
District,  by  a  passenger  for  an  injury  happen- 
ing in  Virginia,  although  neither  the  act  of 
Congress  referred  to.  nor  any  other  act,  had 
made  any  provision  for  bringing  suits  against 
foreign  corporations. 

In  Connecticut  Mut.  L.  Ins.  Co.  y.  Spratley, 
172  U.  S.  602,  43  L.  ed.  569.  19  Sup.  Ct.  Rep. 
308,  the  court  held  that  tlie  consent  of  a  for- 
eign corporation  to  be  served  In  the  manner  pro- 
vided by  the  statute  was  implied  by  continuing 
Its  business  in  the  state  after  the  passage  of  the 
statute. 

A  foreign  corporation  doing  business  in  an- 
other state,  a  statute  of  which  provides  that 
foreign  corporations  and  their  agents  doing 
business  within  the  state  shall  be  subject  to  all 
liabilities,  restrictions,  and  duties  which  are  or 
may  be  lm];K>sed  upon  cori>orations  of  iilce  char- 
acter of  the  state,  and  they  shall  have  no  other 
or  greater  power,  nyiy  be  sued  In  the  state,  and 
is  therefore  to  be  "found"  within  the  state,  al- 
though there  is  no  express  provision  of  law 
authorizing  foreign  corporations  to  be  served 
within  the  limits  of  the  state.  Wilson  Packing 
Co.  V.  Hunter,  8  Biss.  429,  Fed.  Cas.  No. 
17,852. 

"A  corporation  of  one  state  cannot  do  busi- 
ness in  another  without  the  consent  of  the  lat- 
ter, express  or  implied,  and  hence  a  state  may 
Impose,  as  a  condition  upon  which  a  foreign 
corporation  shall  do  business  within  Its  borders, 
that  It  accept  as  sufficient  the  service  upon  such 
officers  or  agents  as  may  be  prescribed.  This 
condition  may  be  Implied  as  well  as  expressed. 
When,  therefore,  a  state  provides  by  general 
law  that  process  may  be  served  upon  a  private 
corporation  by  serving  the  same  upon  certalo 
officers  or  agents  thereof,  and  a  foreign  corpo- 
ration subsequently  comes  into  the  state  to  do 
business.  It  will  be  deemed  to  have  consented 
to  subject  itself  to  the  Jurisdiction  of  the  local 
courts  by  the  service  of  process  upon  the  officers 
or  agents  designated  in  the  local  statute.  Now, 
by  the  laws  and  policy  of  this  state,  foreign  cor- 
porations are  as  free  to  engage  in  business 
therein  as  corporations  of  its  own  creation,  but, 
no  special  provision  Imving  been  made  for  the 
service  of  process  upon  them,  ...  it  may 
be  made  in  lilce  manner  as  upon  domestic  cor- 
porations." Farrell  v.  Oregon  Gold  Min.  Co. 
SI  Or.  463,  49  Pac.  876,  Rehearing  denied  in 
SI  Or.  475,  50  Pac.  186. 
50  L.  R.  A. 


Mineral  Point  R.  Co.  y.  Keep,  22  111.  9,  74 
Am.  Dec.  124 ;  Midland  P.  R.  Co.  v.  McDenold, 
91  111.  170;  and  Hannibal  ft  St.  J.  R.  Co.  v. 
Crane  (1882)  102  111.  249,  40  Am.  Rep.  581,— 
are  to  the  same  efFect  as  the  last  case. 

The  court,  in  Llbbey  v.  Hodgdon  (1838)  0 
N.  H.  894,  said  that  the  only  reason  given  for 
the  decision  in  Peclcham  v.  North  Parish,  16 
Pick.  286,  and  M*Queen  v.  Mlddlekown  Mfg. 
Co.  16  Johns.  5,  to  the  efFect  that  a  foreign  cor- 
poration cannot  be  sued  in  another  state,  was 
that  no  writ  can  by  their  laws  be  legally  sei-^ed 
against  a  foreign  corporation  in  another  state. 
"Such  process,  it  is  said,  must  be  served  on  its 
head  or  principal  officer,  within  the  Jurisdiction 
of  the  sovereignty  where  the  artlflcial  body  ex- 
ists.'* The  court  held  that  the  statute  of  the 
state  providing  generally  for  servioe  upon  cor- 
porations was  not  confined  to  domestic  corpora- 
tions, and  that  therefore  the  same  difficulty 
In  regard  to  the  service  did  not  exist  as  was 
found  in  Massachusetts  and  New  York. 

Service  upon  a  resident  agent  appointed  by 
a  foreign  corporation  pursuant  to  statute  can  be 
no  more  eflFectual  In  giving  the  courts  Jurisdic- 
tion than  service  pursuant  to  a  statute  upon 
a  principal  member  or  agent  of  such  a  corpora- 
tion having  the  control  and  care  of  the  corpo- 
rate property  or  part  thereof;  and  a  Judgment 
rendered  in  one  state  against  a  corporation 
chartered  in  and  by  another,  where  there  has 
been  such  service,  will  be  respected  In  the  state 
by  which  such  corporation  is  chartered,  and 
in  which  it  Is  situated.  March  v.  Eastern  R. 
Co.  (1860)  40  N.  H.  548,  77  Am.  Dec.  732 
(obiter). 

The  same  general  principle  Is  announced  In 
Chicago  &  A.  R.  Co.  v.  Walker  (1882)  9  Lea, 
475,  but  In  that  case  It  was  held  that  the  stat- 
ute providing  for  service  upon  corporations 
could  not  be  construed  to  apply  to  foreign  cor- 
porations. 

A  foreign  corporation  which  has  a  place  of 
business  within  the  state  may  be  summoned  as 
trustee  by  process  served  upon  Its  treasurer. 
National  Bank  of  Commerce  v.  Huntington,  129 
Mass.  444.  The  deolslon  In  the  above  case 
rests  upon  the  ground  that  the  word  "corpora- 
tion," in  the  statute  providing  for  service  of 
process,  refers  to  foreign  as  well  as  domestic 
corporatlonfl. 

It  is  thus  apparent  that  whatever  may  be  the 
rule  when  there  Is  no  statute  which  either  In 
express  terms  or  by  construction  provides  a 
mode  of  service  for  foreign  corjwratlons,  it  is 
sufficient  if  there  is  a  statutory  mode  generally 
applicable  to  corporations,  and  which  by  con- 
struction may  be  extended  so  as  to  embrace 
foreign,  as  well  as  domestic,  corporations. 

And  it  Is  also  apparent  that  the  condition 
that  the  foreign  corporation  shall  be  subject 
to  such  mode  of  service  may  be  implied  as  well 
as  expressed. 

Foreign  corporation  must  be  engaged  in  busi- 
ness within  the  state. 

The  qualification,  that  the  foreign  corpora- 
tion shall  be  engaged  in  business  within  the 
state  in  which  it  Is  served,  embodied  in  the 
foregoing  statement  of  the  rule  as  to  the  power 
of  the  legislature  to  subject  a  foreign  corpora- 
tion to  the  Jurisdiction  of  its  courts  so  as  to 
authorize  personal  Judgments  against  them.  Is 
an  obvious  corollary  of  the  proposition  upon 
which  the  rule  rests,  viz.,  that  the  corporation 
by  doing  business  within  the  state  Impliedly 
consents  to  the  condition  that  It  shall  be  sub- 
ject to  suit  therein ;  and  is  expressed  In  all  the 
caRes  cited  In  support  of  the  rule. 

In  St.  Clair  v.  Cox,  106  U.  S.  850,  27  L.  ed. 
222,  1  Sup.  Ct.  Rep.  354,  the  court  expressly 
held  that  It  is  essential,  in  order  to  support  the 
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JnrlidletioB.  of  a  state  court  to  render  a  per- 
•onal  Jodpnent  against  a  foreign  corporation 
when  lerylce  Is  made  within  the  state  upon  its 
sgent,  that  it  shall  appear  In  the  record  that 
the  corporation  was  engaged  in  business  with- 
in the  state ;  and  the  court  refused  to  recognize 
such  a  Judlffinent  upon  the  ground  that  It  did 
not  appear  in  the  record  that  the  corporation 
was  engaged  In  business  within  the  state  at 
the  time  of  the  attempted  service.  It  is  true 
that  the  staitute  providing  for  service  was  con- 
strued not  to  apply  unless  the  corporation  was 
so  engaged  In  business,  but  the  court  dearlj 
regards  the  principle  as  a  fundamental  and  con- 
stitutional one. 

And  the  same  court  says,  arguendo,  in  Fits- 
gerald  ft  M.  Constr.  Co.  v.  Fitzgerald,  187  U.  S. 
98,  84  L.  ed.  608,  11  Sup.  Ct.  Rep.  36 :  **Where 
a  foreign  corporation  Is  not  doing  business  in  a 
state,  and  the  president  or  any  officer  is  not 
there  transacting  business  for  the  corpora- 
tion and  represMitlng  it  In  the  state.  It  cannot 
be  said  that  the  corporation  Is  within  the  state, 
so  that  service  can  be  made  ufran  It.** 

"A  Judgment  rendered  In  a  court  of  one  state 
sgalnst  a  corporation  neither  incorporated  nor 
doing  business  within  the  state  must  be  regard- 
ed as  of  no  validity  in  the  courts  of  another 
state,  or  of  the  United  States,  unless  service 
of  process  was  made  in  the  first  state  upon  an 
agent  appointed  to  act  there  for  the  corporation, 
and  not  merely  upon  an  officer  or  agent  residing 
In  another  state,  anU  only  casually  within  the 
state,  and  not  charged  with  any  business  of  the 
corporation  there."  Goldey  v.  Morning  News, 
166  U.  8.  518,  89  L.  ed.  617,  15  Sup.  Ct.  Rep. 
569. 

This  decision  was  made  with  reference  to 
an  action  originally  commenced  in  the  supreme 
court  of  New  York  against  a  foreign  corporation 
which  did  not  carry  on  business  or  have  an  of- 
fice within  that  state,  summons  having  been 
served  upon  the  president  of  the  corporation 
while  temporarily  within  the  state.  The  action 
was  subsequently  removed  to  the  United  States 
circuit  court,  and  the  action  of  the  latter  court 
In  setting  aside  the  service  of  summons  was  sus- 
tained in  the  United  States  Supreme  Court, 
upon  the  ground  stated  in  the  foregoing  quota- 
tion, notwithstanding  that  the  New  York  court 
of  appeals,  in  Ulller  v.  Burlington  &  M.  River 
R.  Co.  70  N.  Y.  223,  and  Pope  v.  Terre  Haute 
Car  &  Mfg.  Co.  87  N.  Y.  137,  had  construed  the 
Code  of  Civil  Procedure  to  authorise  service 
under  such  dncumstances. 

It  is  true  that  the  foregoing  quotation  speaks 
of  the  effect  of  the  Judgment  in  the  courts  of 
another  state  and  In  the  Federal  courts,  but, 
in  view  of  the  principle  upon  which  the  de- 
cision rests,  and  of  the  facts  to  which  that 
principle  was  applied,  it  Is  not  apparent  why 
the  case  is  not  authority  for  the  position  that 
such  a  Judgment  should  be  treated  as  invalid 
by  the  courts  of  the  state  in  which  It  was  ren- 
dered. 

The  United  States  circuit  court  held  within 
the  state  of  New  York  had,  prior  to  the  deci- 
sion in  Qoldey  v.  Morning  News,  156  U.  S. 
618,  89  L.  ed.  617,  15  Sup.  Ct.  Rep.  559,  taken 
the  position  assumed  by  that  court,  holding 
service  upon  a  foreign  corporation  under  such 
circumstances  invalid;  thus.  Good  Hope  Co.  v. 
Railway  Barb  Fencing  Co.  23  Blatchf.  43,  22 
Fed.  Rep.  685 ;  Golden  v.  Morning  News,  42 
Fed.  Rep.  112 ;  Clews  v.  Woodstock  Iron  Co.  44 
Fed.  Rep.  31 ;  Bentllf  v.  London  ft  C.  Finance 
Corp.  44  Fed.  Rep.  667 ;  American  Wooden- 
Ware  Co.  V.  Stem,  63  Fed.  Rep.  676. 

And  similar  decisions  have  been  made  In 
other  circuits;  thus:  Elgin  Canning  Co.  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  24  Fed.  Rep.  866; 
Henning  v.  Planters'  Ins.  Co.  28  Fed.  Rep.  440 ; 
60  L.  R.  A. 


United  States  v.  American  Bell  Teleph.  Co.  29 
Fed.  Rep.  17;  Carpentei*v.  Westlnghoose  Air- 
Brake  Co.  82  Fed.  Rep.  434;  St.  Louis  Wire- 
Mill  Co.  y.  Consolidated  Barb-Wire  Oo.  82  Fed. 
Rep.  802 ;  Relfsnider  v.  American  Imp.  Pub.  Co. 
45  Fed.  Rep.  488 ;  Fidelity  Trust  ft  &  V.  Co.  v. 
Mobile  Street  R.  Co.  58  Fed.  Rep.  860;  BUrlch 
V.  Donnelly  Contracting  Co.  104  Fed.  Rep.  1. 

In  Bentllf- V.  London  ft  C.  Finance  Corp.  44 
Fed.  Rep.  667,  the  courts  remarked  that  If  the 
action  in  the  state  court  had  proceeded  to 
Judgment,  and  property  belonging  to  the  defend- 
ant and  found  within  the  state  had  been  seised 
and  sold  on  execution  Issued  on  the  Judgment, 
the  defendant  could  have  -resorted  to  the  Fed- 
eral court  to  recover  its  value  upon  the  theory 
that  the  Judgment  was  a  nullity,  citing  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24  L.  sd.  565. 

The  doctrine  of  the  foregoing  cases  has  been 
reiterated  In  Barrow  S.  S.  Co.  v.  Kane,  170  U. 
S.  100,  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  626. 
where  it  Is  said  (obtter)  :  "Upon  the  fonda- 
mental  principle  that  no  one  shall  be  condemned 
unheard.  It  Is  well  settled  that  In  a  suit  against 
a  corporation  of  one  state,  brought  in  a  court 
of  the  United  States  held  within  another  state, 
in  which  the  corporation  neither  does  business, 
nor  has  authorised  any  person  to  represent  It, 
service  upon  one  of  its  officers  or  employees 
found  within  the  state  will  not  support  the  Ju- 
risdiction, notwithstanding  that  such  service 
is  recognized  as  sufficient  by  the  statutes  or  the 
Judicial  decisions  of  the  state." 

Jurisdiction  In  a  proceeding  in  personam 
against  a  foreign  corporation  which  has  no  of- 
fice, officer,  agent,  or  place  of  business  in  the 
state  cannot  be  obtained  by  merely  serving  the 
corporation  by  publication.  King  v.  Sulllvao 
(1894)  98  Ga.  621,  20  S.  B.  76. 

So  long  as  a  corporation  confines  Its  opera- 
tions to  the  state  In  which  It  was  created,  it 
cannot  be  sued  in  a  state  where  It  has  no  of- 
fice or  transacts  no  business,  by  serving  process 
upon  its  president  or  other  officer  when  tempo- 
rarily present  within  such  state.  Crook  Glrard 
Iron  ft  Metal  Co.  87  Md.  138,  39  Atl.  94.  J.  B. 
Watkins  Land-Mortg.  Co.  v.  Elliott  (Kan.)  62 
Pac.  1004,  Is  to  the  same  effect. 

Where  a  corporation  confines  Its  business 
operations  to  a  state  whlch^has  chartered  It  a 
law  of  another  state  which  sanctions  the  serv- 
ice of  process  upon  one  of  its  officers  or  mem- 
bers accidentally  within  Its  Jurisdiction  is  un- 
reasonable, and  so  contrary  to  natural  Justice 
and  to  the  principles  of  international  law  that 
the  courts  of  other  states  ought  not  to  sanction 
it.  Moulin  V.  Trenton  Mut.  L.  ft  F.  Ins.  Co. 
24  N.  J.  L.  222. 

Upon  general  principles,  and  In  the  absence 
of  statutory  Innovations,  It  Is  to  be  regarded  as 
settled  that  if  a  foreign  corporation  at  the  time 
of  the  commencement  of  suit  does  not  do  busi- 
ness, and  has  not  any  office  or  place  of  business 
In  this  state,  such  corporation,  except  by  Its 
own  consent,  cannot  be  brought  within  the  Ju- 
risdiction of  any  court  of  this  state.  Under 
such  circumstances,  the  officers  or  agents  of 
such  foreign  corporation,  when  they  come  into 
this  Jurisdiction,  do  not  bring  with  them  their 
official  character  or  functions,  and  are  not  to 
be  esteemed,  out  of  the  sovereignty  by  the  laws 
of  which  the  corporate  body  exists,  the  rep- 
resertatlvcs  for  the  purpose  of  responding  to 
suits  at  law  of  such  corporate  body.  Camden 
Rolling  Mill  Co.  V.  Swede  Iron  Co.  (1866)  82 
N.  J.  L.  15 ;  Phillips  v.  Burlington  Library  Co. 
(1891)  141  Pa.  462.  21  Atl.  640. 

A  corporation  which  makes  a  contract  In  a 
state  other  than  that  In  which  It  was  chartered 
thereby  submits  itself  to  the  Jurisdiction  of 
such  foreign  sovereignty,  so  far  as  to  be  Hable 
to  suit  therein  in  regard  to  that  contract,  when 
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summoned  according  to  the  laws  of  the  state.  I  ance  corporation  transacted  business  within  the 
National  Condensed  Milk  Co.  v.  Brandenburgh,  |  state  of  VVlsconaln  so  as  ^o  come  within  the 


40  N.  J.  L.  112. 

A  foreign  corporation  carrying  on  its  business 
In  another  state,  and  having  no  place  of  busi- 
ness and  no  agency  in  Pennsylvania,  Is  not  with- 
in the  contemplation  of  Pa.  act  March  21,  1849, 
I  8,  enacting  that  In  the  commencement  of  any 
suit  or  action  against  a  foreign  corporation 
process  may  be  served  upon  any  officer,  agent, 
or  engineer  of  such  corporation,  and  such  serv- 
ice shall  be  good  and  valid  in  law  to  all  in- 
tents and  purposes.  Branson  v.  Trump  Bros. 
Mach.  Co.  (1882)  16  Phila.  112.  This  decision 
is  based  upon  a  construction  of  the  statute, 
hut  the  court  said  there  was  great  doubt  wheth- 
er the  statute  could  conatltutlonally  apply  to 
tservlcG  under  such  circumstances. 

That  construction  of  the  statute  has  been  fol- 
lowed in  People's  Teleph.  Co.  v.  American  Nat. 
Telepb.  Co.  11)  Phila.  316,  and  Phillips  v.  Bur- 
lington Library  Co.  141  Pa.  462.  21  Atl.  640. 

When  a  foreign  corporation  has  ceased  to  do 
business  within  the  state  it  is  no  longer  found 
therein  ;  and  the  mere  refusal  of  the  state  of- 
ficers lo  revoke  a  designation  for  purposes  of 
service  made  while  the  corporation  was  in  busi- 
ness in  the  state  will  not  subject  it  to  substi- 
tuted service  of  process.  De  Castro  v.  Com- 
imgnle  Francalse  du  Telegraphe,  76  Fed.  Rep. 
425. 

Service  on  a  former  agent  of  a  foreign  Insur- 
ance company  after  the  company  has  ceased 
to  do  business  in  the  state  is  Insufficient. 
Eureka  Mercantile  Co.  v.  California  Ins.  Co. 
(Cal.)  62  Pac.  393. 

But  Moulin  V.  Trenton  Mut.  L.  &  F.  Ins.  Co. 
25  N.  J.  L.  57,  holds  that  If  a  corporation  char- 
tered in  New  Jersey  opens  an  office  and  trans- 
acts business  in  another  state,  and  afterwards 
withdraws  its  office  and  ceases  to  transact  busi- 
ness In  that  state,  and  after  such  withdrawal 
suit  is  commenced  against  the  corporation  in 
that  state  on  a  contract  made  therein,  and  proc- 
ess is  served  upon  Its  officers  when  In  that 
state,  the  corporation  will  be  properly  in  court 
under  such  process. 
•  A  foreign  corporation  is  bound  by  service  of 
process  upon  an  agent  appointed  by  it  to  receive 
service,  although  the  agency  had  been  revoked, 
where  the  party  causing  the  process  to  be  served 
did  not  know  of  the  revocation.  Capen  v.  Pa- 
•dflc  Mut.  Ins.  Co.  (1855)  25  N.  J.  L.  67,  64 
Am.  Dec.  412. 

Gillespie  v.  Commercial  Mut.  Marine  Ins.  Co. 
•<1858)  12  Gray.  201,  71  Am.  Dec.  743,  also  up- 
held the  validity  of  a  personal  judgment  ren- 
dered lu  another  state  agaln^  a  foreign  Insur- 
ance company  upon  service  pursuant  to  a  stat- 
•ute  of  that  state,  by  leaving  a  copy  of  the 
process  at  the  last  place  of  abode  of  the  former 
4igent  whose  agency  had  been  revoked. 

A  single  purchase  of  machinery  within  the 
state  by  a  foreign  corporation  does  not  amount 
to  doing  business  within  the  state  within  the 
meaning  of  a  statute  prohibiting  foreign  cor- 
porations from  doing  business  within  the  state 
until  they  have  appointed  an  agent  upon  whom 
process  may  be  served ;  but  it  is  a  sufficient  do- 
ing of  business  within  the  state  to  render  the 
corporation  amenable  to  the  courts  of  the  state 
with  i-espect  to  such  transaction  if  jurisdiction 
can  be  obtained  by  service  of  process  as  pro- 
vided by  a  section  of  the  Code  providing  for  serv- 
ice against  foreign  corporations  by  delivering 
the  copy  of  the  writ  to  a  stockholder.  Colorado 
Iron-Works  v.  Sierra  Grande  Mln.  Co.  (1890) 
15  Colo.  499,  25  Pac.  825. 

Fred   Miller   Brewing  Co.   v.   Council   Bluffs 

Ins.  Co.    (1895)    95   Iowa,  31,  63  N.  W.   565; 

Fred   Miller   Brewing  Co.   v.   Capital    Ins.    Co. 

( Iowa)  63  N.  W.  568,  held  that  a  foreign  insur- 
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jurisdiction  of  Its  courts,  where*  the  policy  sued 
on  covered  property  in  Wisconsin  and  was  is- 
sued by  a  nonresident  agent  of  the  company  who 
had  power  to  issue  policies  on  property  In  Wis- 
consin upon  the  solicitation  of  an  Insurance 
broker,  also  a  nonresident,  to  whom  the  appli- 
cation was  sent  by  a  person  engaged  in  the  in- 
surance business  in  Wisconsin,  who,  however, 
was  not  known  to  the  agents  who  Issued  the 
policy,  the  policy  reaching  him  through  the 
broker.  The  policy  contained  a  stipulation 
that  the  person  soliciting  insurance  should  be 
deemed  the  agent  of  the  insured,  a  statute  of 
Wisconsin  providing  that  the  solicitor  should 
be  deemed  the  agent  of  the  insurer. 

Many  of  the  statutes  providing  for  service 
upon  foreign  corporations  are  expressly  limited 
to  those  doing  business  within  the  state ;  and 
there  are  numerous  cases  passing  upon  the 
question  as  to  what  constitutes  business  within 
the  state  within  the  meaning  of  such  statutes. 

In  what  actions  service  permissible. 

While,  as  already  shown,  it  is  essential  to 
the  val<ldity  of  any  mode  of  service  for  the 
purpose  of  conferring  jurisdiction  to  render  a 
personal  judgment  against  a  foreign  corporation 
that  it  shall  be  engaged  in  business  within  the 
state,  It  does  not  necessarily  follow  that  the 
jurisdiction  acquired  by  such  service  is  limited 
to  causes  of  action  arising  out  of  business  done, 
or  transactions  occurring,  within  the  state. 

Some  of  the  cases  above  cited  have,  in  stating 
the  doctrine,  confined  it  to  transactions  con- 
nected with  the  business  of  the  corporation 
within  the  state,  thus:  National  Condensed 
Milk  Co.  V.  Brandenburgh,  40  N.  J.  L.  Ill ; 
Council  Bluffs  Canning  Co.  v.  Omaha  Tinware 
Mfg.  Co.  49  Neb.  537,  68  N.  W.  929. 

And  tlie  Georgia  supreme  court  in  Bawknight 
V.  Liverpool  &  L.  &  G.  Ins.  Co.  (1875)  55  Ga. 
105,  holds  that  the  courts  of  that  state  cannot 
acquire  jurisdiction  to  render  a  judgment  in 
personam  against  a  foreign  corporation  by  serv- 
ice upon  Its  agent  within  the  state  pursuant 
to  statute,  where  the  transaction  on  which  a 
cause  of  action  was  based  did  not  take  place 
within  the  state,  and  the  agent  had  no  connec- 
tion therewith.  This  decision,  however,  is 
based  on  statutory,  and  not  on  constitutional, 
grounds.  There  was  no  express  provision  re- 
lating to  the  service  of  process  on  foreign  cor- 
porations, but  the  statute  providing  for  service 
on  domestic  corporations  had  been  extended  by 
construction  to  suits  against  foreign  corpora- 
tions ;  but  the  court  in  this  case  held  that  the 
statute  could  not  be  so  extended  as  to  cover 
transactions  of  a  foreign  corporation  not  con- 
nected with  the  business  done  within  the  state. 

"The  general  rule  Is  that  the  jurisdiction  of 
a  court  over  a  foreign  corporation  by  service 
of  process  on  a  resident  agent  is  limited  to 
cases  founded  upon  contracts  made,  or  transac- 
tions occurring,  in  the  state.  Ths  reason  of 
the  rule  is,  that  the  corporation  expressly  or 
tacitly  consents  to  accept  service  of  process  on 
its  agent  In  all  matters  in  which  it  Is  permitted 
to  act  by  comity  without  express  authority. 
But  the  reason  of  the  rule  can  hardly  apply 
when  the  corporation  is  authorized  by  its  char- 
ter to  do  business  In  another  state,  where  its 
principal  officers,  and  all,  or  nearly  all,  of  its 
stockholders  reside,  and  where  it  holds  meetings 
of  its  stockholders  and  directors.  The  com- 
pany, in  Buch  a  case,  fairly  holds  out  to  the 
world  that  its  place  of  business  Is  where  its 
principal  officers  reside,  and  its  meetings  are 
held.  It  consents,  virtually,  to  the  jurisdiction 
of  the  local  courts  for  all  purposes.  And  at  any 
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rate  It  presents  such  a  prima  facie  case  of  Ju- 
risdiction as  to  require  some  showing  to  take 
It  out  of  the  rule."  Peters  v.  N'eely  (1880)  16 
r^ea,  275. 

There  is  nothing  in  the  opinion  to  Indicate 
that  the  court  regarded  the  general  rule  abuve 
stated  as  founded  on  constitutional  principles 
and  therefore  unchangeable  by  statute. 

As  already  shown,  the  United  States  Supreme 
Court,  in  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 
100,  42  L.  ed.  964,  18  Sup.  Ct.  Kep.  526,  anpra, 
held  that  serylce  having  been  made  upon  a  for- 
eign corporation  in  the  manner  provided  by  the 
New  York  Code  of  Civil  Procedure,  the  United 
States  circuit  court  had  jurisdiction,  although 
the  cause  did  not  arise  within  the  state,  which 
fact  under  another  provision  of  the  Code  would 
have  prevented  the  state  courts  from  taking 
Jurisdiction.  The  theory  of  this  case  is  that 
the  Jurisdiction  of  the  pers<Mi  depends  upon  the 
statutes  of  the  state  In  which  the  circuit  court 
sits,  but  that  its  Jurisdiction  of  the  subject-mat- 
ter does  not  depend  upon  those  statutes.  While 
this  was  an  action  in  a  Federal  court,  the  court 
obtained  personal  Jurisdiction  of  the  corpora- 
tion upon  the  theory  that  it  had  Impliedly  con- 
sented to  be  served  with  process  in  the  manner 
provided  by  the  state  Code.  If  the  implied  as- 
sent could  be  deemed  limited  to  process  in  ac- 
tions concerning  bu«iness  transacted  within  the 
state  it  would  have  been  as  impossible  for  the 
Federal  court,  as  for  the  state  court,  to  have 
acquired  Jurisdiction.  The  reason  the  state 
courts  could  not  have  entertained  the  action 
was  because  of  the  limitation  of  their  Jurisdic- 
tion over  the  subject-matter,  not  because  of 
any  limitation  of  their  Jurisdiction  over  the 
corporation  personally.  This  case,  therefore, 
seems  to  be  authority  for  the  iMsltion  that 
where  the  Jurisdiction  is  not  limited  to  busi- 
ness done  within  the  state,  either  by  the  statu- 
tory provisions  relating  to  the  mode  of  service 
of  process,  or  those  relating  to  the  Jurisdiction 
of  the  subject-matter,  an  action  may  be  main- 
tained against  the  corporation,  either  in  the 
Federal  or  state  courts,  on  a  cause  of  action 
not  arising  out  of  the  business  transacted  with- 
in the  state. 

In  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R.  Co. 
21  Blatchf.  109,  13  Fed.  Rep.  358,  and  Missouri 
P.  R.  Co.  V.  Cullers  (1891)  81  Tex.  887,  13  L. 
R.  A.  642,  17  S.  W.  19.  where  the  Jurisdiction  of 
the  court  was  upheld,  the  transaction  on  which 
the  cause  of  action  was  based  arose  beyond  the 
territorial  limits  of  the  Jurisdiction. 

Mode  of  service  must  be  reasonable ;  what  mode 
permissible ;  character  of  agent. 

The  qual  id  cation  to  the  effect  that  the  mode 
of  service  shall  not  be  unreasonable  or  contrary 
to  the  principle  of  natural  Justice  which  for- 
bids condemnation  without  an  opportunity  to 
be  heard,  embodied  in  the  statement  of  the  rule 
as  to  the  right  of  the  legislature  to  prescribe 
the  mode  of  service  of  process  upon  foreign 
corporations,  was  expressed  in  Lafayette  Ins. 
Co.  v.  French,  18  How.  404,  15  L.  ed.  451, 
«ti/>ra,  and  Is  either  expi*es8ed  or  Implied  in  the 
other  cases  cited  to  sustain  the  doctrine. 

In  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep. 
308.  Affirming  99  Tenn.  322.  44  L.  R.  A.  442,  42 
S.  W.  145,  a  personal  Judgment  was  rendered 
against  a  foreign  Insurance  company  upon  serv- 
ice of  process  upon  an  agent  pursuant  to  a  stat- 
ute providing  "that  process  may  be  served  upon 
any  agent  of  said  corporation  found  within 
the  county  where  the  suit  Is  brought,  no  matter 
what  character  of  agent  such  person  may  be : 
and,  in  the  absence  of  such  an  agent,  It  shall 
be  suillclent  to  serve  the  process  upon  any  per- 
son, if  found  within  the  county  where  the  suit 
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Is  brought,  who  represented  the  corporation  at 
the  time  the  transaction  out  of  which  the  suic 
arises  took  place." 

The  TenneHsee  supreme  court  (99  Tenn.  322, 
44  L.  U.  A.  442.  42  S.  W.  145)  construed  thla 
statute  to  contemplate  only  such  agents  or  per- 
sons as  may  properly  and  reasonably  be  deemed 
io  i-^preiient  the  corporation  in  the  transaction 
In  queRtion,  and  held  that  as  so  construed  the 
mode  of  service  provided  met  the  requirements 
of  due  process  of  law.  The  United  States  Su- 
preme Court  upheld  the  service,  but  did  not  pasa 
upon  the  validity  of  the  statute  as  a  whole.  It 
applied  the  test  whether  the  agent  who  was- 
served  In  the  case  was  sulflclently  representative 
In  his  character,  and  It  held  that  he  was.  It  ap- 
pearing that  he  was  employed  generally  to  ad- 
Just  claims,  and  had  been  sent  Into  the  state 
under  Instructions  of  the  company  to  Investi- 
gate and  adjust  the  particular  claim  with  ref- 
erence to  which  the  action  arose.  The  court 
said:  "It  is  not  material  that  the  olBcers  of 
the  corporation  deny  that  the  agent  was  ex- 
pressly given  such  power  [to  receive  service  of 
process],  or  assert  that  it  was  withheld  from 
him.  The  question  turns  upon  the  character 
of  the  agent, — whether  he  Is  such  that  the  law 
will  Imply  the  power  and  Impute  the  authority 
to  him ;  and  if  he  be  that  kind  of  an  agent, 
the  implication  will  be  made  notwithstanding 
a  denial  of  authority  on  the  part  of  the  other 
officers  of  the  corporation." 

It  is  competent  for  the  legislature  to  provide 
for  service  upon  a  railroad  company  having  a 
location  and  a  way  station  In  a  county  of  the 
state,  by  posting  the  process  upon  a  post  to  be 
erected  at  the  station  for  such  a  purpose. 
Nashville  &  C.  R.  Co.  v.  McMahon  (1883)  70 
Ga.  585. 

Admitting  that  the  provisions  of  the  statute 
for  service  upon  corporations  by  serving  certain 
ppccifled  officers  apply  to  foreign  corporations 
doing  business  within  the  state,  such  service  can 
only  be  made  when  the  officer  Is  In  a  manner 
Impersonating  the  corporation  within  the  state, 
and  the  corporation  will  not  be  bound  by  serv- 
ice upon  such  an  officer  when  he  was  merely 
casually  within  the  state,  and  not  there  In  th# 
performance  of  the  duties  of  his  office^  nor  au- 
thorized In  any  way  by  the  corporation  to  sub- 
mit to  such  seivlce.  Newell  v.  Great  Western 
R.  Co.  (1869)  19  Mich.  336. 

The  pert  of  Minn.  Gen.  Stat.  1894.  |  399* 
which  provides  that  the  courts  may  direct  the 
manner  in  which  notices  may  be  given  to  a 
common  carrier  proceeded  against  for  refusal 
or  neglect  to  obey  an  order  or  requirement  of 
the  railroad  and  warehouse  commiFsion  is  not 
a  denial  of  due  process  of  law,  If  the  power 
conferred  is  exercised  within  the  rule  of  the 
common  law  as  to  the  mode  of  serrico  of  writs 
of  mandamus.  State  Cit  rel.  Railroad  &  Ware- 
house Commission  v.  Adams  Exp.  Co.  6G  Minn. 
271,  38  L.  R.  A.  223,  68  N.  W.  1085. 

Service  in  another  state  upon  a  foreign  cor- 
poration after  an  order  of  publication  has  been 
made  is  Insufficient,  where  there  is  no  attach- 
ment to  give  Jurisdiction  to  render  a  personal 
Judgment  against  the  corporation,  although  It 
had  no  property  within  the  state  which  could 
be  reached  by  attachment.  TlIlinRhast  v.  Bos- 
Ion  &  P.  R,  Lumber  Co.  39  S.  C.  484.  22  L.  R.  A. 
49.  18  S.  E.  120. 

This  decision  was  made  with  ref^'rence  to  a 
statute  which  authorized  service  by  publication 
against  a  foreign  corporation,  and  made  per- 
sonal service  outside  the  state  equivalent  to  pub- 
lication. The  principle  embodied  in  the  de- 
cision was  announced  as  a  fundamental  and 
constitutional  one,  although  under  its  Influence 
the  statute  was  construed  to  apply  only  to  ac- 
tions in  renif  and  not  to  actions  in  personam^ 
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It  does  not  appear  whether  the  decisioa  rests 
upon  the  ground  that  the  corporation  was  not 
engaged  in  business  w^itbin  the  state,  and  there- 
fore could  not  be  deemed  to  have  consented  to 
any  such  mode  of  service,  or  on  the  ground  that 
such  mode  of  service.  If  applied  to  an  action 
in  pernonain,  would  violate  the  qualification 
that  the  mode  of  service  must  be  reasonable, 
and  not  contrary  to  the  principles  of  natural 
justice. 

In  Toms  V.  Richmond  &  D.  R.  Co.  40  S.  C. 
020,  19  S.  E.  142,  however,  a  similar  decision 
was  made  with  reference  to  a  railroad  com- 
pany which  operated  its  road  within  the  state. 
I'bls  case  does  not  refer  to  the  doctrine  as  to 
implied  assent  to  the  mode  of  service,  or  to  the 
qualification  of  that  doctrine,  but  it  would 
Kaem  that  the  decision  must  have  been  on  the 
ground  that  the  mode  of  service  disregarded 
that  qualiHcatlon. 

As  aJ ready  shown,  service  upon  an  officer  of 
a  foreign  corporation  not  engaged  in  business 
In  the  state,  who  happens  to  be  within  the  state, 
is  'condemned  upon  constitutional  grounds,  but 
the  reason  for  the  rule  does  not  apply  where 
the  corporation  is  engaged  in  business  within 
the  state ;  and  so  it  has  been  held  in  Gravely 
V.  Southern  Ice  Mach.  Co.  47  La.  Ann.  387,  16 
8o.  8()0,  that  service  on  a  corporation  engaged 
in  business  within  the  state  may  be  made  upon 
its  president  while  temporarily  abiding  within 
the  Jurisdiction  of  the  court. 

It  is  not  necessary  that  the  agent  or  officer 
be  especially  authorized  to  receive  service. 
Tonnecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  172 
IJ.  S.  602,  43  L.  ed.  560,  19  Sup.  Ct.  Rep.  308 ; 
Shickle,  II.  &  H.  Iron  Co.  v,  S.  L.  Wiley  Constr. 
Co.  61  Mich.  226,  28  N.  W.  77. 

Or  that  he  be  in  the  state  on  official  business. 
Shickle,  H.  &  H.  Iron  Co.  v.  S.  L.  Wiley  Constr. 
Co.  61  Mich.  226,  28  N.  W.  77. 

Change  of  mode. 

The  passage  of  an  act  permitting  foreign  cor- 
porations to  do  business  within  the  state  on 
appointing  an  ag«it  therein  upon  whom  process 
may  be  served,  and  the  entry  into  the  state  by 
a  foreign  corporation  for  the  purpose  of  trans- 
acting business  therein,  and  the  appointment 
of  an  agent  pursuant  to  that  statute,  did  not 
create  a  contract  which  will  prevent  the  state 
fromgthereafter  adopting  another  and  different 
mode^of  service  applicable  to  such  corporation. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  172 
U.  S.  601,  43  t.  ed.  569,  19  Sup.  Ct.  Rep.  308. 

d.  Joint  debtors. 

Many  of  the  states  have  adopted  so  called 
"joint  debtors"  acts,  whereby  the  courts  are  au- 
thorized to  render  judgments,  of  greater  or  less 
effect,  against  a  joint  debtor  who  is  beyond  the 
jurisdiction  of  the  court,  when  the  action  is 
brought  against  all  the  joint  debtors,  and  one 
or  more  of  them  Is  brought  into  court  by  process. 

These  acts  seem  to  have  been  adopted  for 
the  purpose  of  obviating  the  necessity  of  the 
plaintiff's  proceeding  to  outlawry  against  the 
debtor  or  debtors  not  found  or  brought  into 
court,  which  was  formerly  essential,  before  judg- 
ment could  pass  against  those  who  were  brought 
In.  Mason  v.  Denlson  (1834)  11  Wend.  612  ;  Oak- 
ley V.  AspinwaJl,  4  N.  Y.  513  ;  Brooks  v.  Mc- 
Inlyre  (1856)  4  Mich.  316;  Hall  v.  Lanning, 
91  U.  S.  160,  23  L.  ed.  271. 

The  question  as  to  the  validity  of  such  a 
judgment  against  a  nonresident  debtor,  served 
constructively  only,  presents  two  different  as- 
pects— one  its  validity  as  evidence  of  a  debt, 
as  the  basis  of  an  action  or  defense,  or  as  a 
merger  of  the  orii^inal  indebtedness;  the  other 
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its  validity  so  far  ns  It  affects  the  joint  prop- 
erty witiiln  the  state. 

With  reference  to  the  former  aspect ;  what- 
ever may  be  the  rule  as  to  the  validity,  within 
the  state,  of  such  judgment  in  this  aspect  of 
It,  it  Is  well  established  that  out  of  the  state 
it  is  a  nullit}',  and  will  be  given  no  such  effect. 
IVArcy  v.  Ketchum  (1850)  11  How.  165,  13  L. 
ed.  648;  Mason  v.  Eldred,  6  Wall.  239,  18  L. 
ed.  785  ;  Virginia  Bd.  of  Public  Works  v.  Colum- 
bia College  (1873)  17  Wall.  521,  21  L.  ed.  687  : 
Hall  V.  Lanning,  91  U.  S.  160,  23  L.  ed.  271 
(ohitcr)  ',  Burt  v.  Delano,  4  Cliff.  611.  Fed.  Cus. 
No.  2,211;  Pickett  v.  Ferguson  (1885)  45  Ark. 
177,  55  Am.  Rep.  545;  Wood  v.  Watkinson.  17 
(>!onn..  500,  44  Am.  Dec.  562 ;  Conley  v.  Chap- 
man, 74  Ga.  709  {obiter)  ;  Scott  v.  Bogart 
(1859)  14  La.  Ann.  260;  Phelps  v.  Brewer 
(1852)  9  Cnsh.  390,  57  Am.  Dec.  56;  Stone  v. 
Wainwright.  147  Mass.  201,  17  N.  E.  301; 
Bonesteei  v.  Todd,  9  Mich.  371,  80  Am.  Dec.  00 : 
Hoffman  v.  Newell  (1892)  20  N.  Y.  Supp.  432; 
Wilson  V.  Niles,  2  Hall,  358;  FrothinRham  v. 
Barnes  (1870)  9  R.  I.  474  {obiter)  ;  Bowler  v. 
Huston,  30  Gratt.  266,  32  Am.  Rep.  673. 

While  the  foregoing  cases  were  confined  to 
the  effect  of  the  judgment  in  another  state, 
and  most  of  th^m ,  concede,  or  at  least  do  not 
deny,  the  validity  of  the  judgment  in  the  state 
in  which  it  was  rendered,  even  as  against  the 
nonresident  debtor  who  was  not  personally 
served,  it  would  seem,  for  the  reasons  explained 
in  I.  a,  supra,  that  the  judgment,  in  this  as- 
pect of  It,  if  invalid  in  other  states,  should  be 
deemed  equadly  invalid  in  the  state  in  which  it 
was  rendered 

D'Arcy  v.  Kotchum  (1850)  11  How.  165,  13 
L.  ed.  648,  and  Virginia  Bd.  of  Public  Works  v. 
Columbia  College  (1873)  17  Wall.  521,  21  L. 
ed.  687,  supra,  both  refer  to  the  constitutional 
provision  as  to  ''full  faith  and  credit,"  and  avoid 
its  effect  on  the  ground  that  the  court  did  not 
have  jurisdiction  to  render  the  judgment  against 
the  nonresident. 

Justice  Field,  in  his^oplnion  in  Pennoyer.v. 
Neff,  has  shown  that  this  lack  of  jurisdiction 
of  the  person  of  a  defendant  is  a«  fatal  to  the 
validity  of  a  judgment  in  personam  ^within  the 
state  in  which  it  was  rendered  as  in  other 
states. 

And,  though  the  question  involved  in  Mason 
V.  Eldred,  6  Wall.  239,  18  L.  ed.  785,  was  the 
effect  of  the  judgment  in  another  state,  the 
principle  expressed  Va.  the  following  quotation 
from  that  case  seems  to  have  beexf  announced 
as  one  of  universal  application :  "Judgments 
In  cases  of  this  kind  against  the  parties  not 
served  with  process,  or  who  do  not  appear  there- 
in, have  no  binding  force  upon  them  person- 
ally." 

And  Ralya  Market  Co.  v.  Armour  &  Co.*  102 
Fed.  Rep.  530,  clearly  refers  to  the  effect  of  the 
judgment  in  the  state  where  rendered  as  well 
as  elsewhere,  when  it  holds,  on  constitutional 
grounds,  that  a  judgment  rendered  against  a 
Arm  In  the  partnership  name  upon  service  upon 
an  agent  of  the  firm  pursuant  to  the  Iowa  Code, 
would  not  l)e  binding  upon  the  individual  com- 
posing the  firm,  although  it  might  be  valid  as 
against  the  partnership  so  as  to  support  an  exe- 
cution against  the  partnership  property. 

In  Swift  V.  Stark,  2  Or.  97,  88  Am.  Dec.  463, 
however,  the  court  held  that  such  a  judgment 
was  prima  facie  evidence  of  indebtedness  against 
the  debtor  not  served,  even  In  an  action  there- 
on in  another  state. 

This  case  seems  to  be  contrary  to  the  great 
weight  of  authority. 

In  Jelks  V.  Smith  (1850)  6  La.  Ann.  674,  the 
court  denied  a  motion  by  a  curator  ad  hoc  ap- 
pointed to  represent  a  nonresident  joint  debtor, 
to  dismiss  the  action  as  to  the  latter.     It  does 
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not  appear  however,    what,    if  any,   judgment 
might  be  taken  against  him. 

While  there  do  not  seem  to  be  any  decisions 
directly  denying  the  constitutionality  of  a  joint 
debtor's  act  so  far  as  It  undertakes  to  give  such 
eflPeet  to  the  judgment  within  the  state  where 
rendered,  there  are  intimations  to  that  efFect  in 
some  of  the  cases. 

Under  the  earlier  statutes  of  New  York  it 
was  held,  that  such  a  judgment  would  support 
an  action  of  debt  against  the  debtors  not 
brought  into  court,  as  well  as  against  those 
that  were.  Bank  of  Columbia  v.  New  comb 
(1810)  6  Johns.  98;  Dando  v.  Doll,  2  Johns. 
87  :  Taylor  v.  Pettibone  (1819)  16  Johns.  66. 

But  after  a  change  in  the  statute  a  contrafy 
Tiew  was  adopted.  The  court.  In  Oakley  t. 
Aspinwall,  4  N.  Y.  513,  said :  "Under  our  form 
of  goveument  it  Is  questionable,  to  say  the 
least,  whether  the  legislature  can.  In  any  case, 
without  an  express  license  from  the  people,  au- 
thorUe  a  judgment  which  shall  operate  in  per- 
aonam  against  a  defendant  who  neither  ap- 
peared nor  was  in  any  way  served  with  pro- 
ess." 

The  constitutional  question  was  not  raised  in 
Morey  v.  Tracey  (1883)  92  N,  Y.  581;  but  the 
court  there  held  that  the  action  authorized  by 
I  1937  of  the  Code  of  Civil  Procedure  against 
the  debtor  not  served,  to  procure  a  judgment 
charging  his  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment,  was  not  i 
an  action  to  enforce  the  plaintiff's  rights  under 
the  original  judgment,  or  to  obtain  the  fruits 
of  it,  but  that  its  sole  object  is  to  establish  the 
liability  of  the  defendant  not  served  on  the 
originai  contract,  "which  was  not  determined 
by  the  original  judgment,  and  of  which  it  was 
no  evidence." 

In  Harker  v.  Brink  (1854)  24  N.  J.  L.  333, 
however,  the  New  Jersey  supreme  court  con- 
strued a  statute  authorizing  judgment  against 
several  joint  debtors  upon  service  of  process 
upon  one  only  to  apply  to  persons  who  are  not 
citizens  of  the  state,  and  held  that  a  judgment 
under  such  statute  was  not  Invalid  In  the  state 
in  which  It  was  rendered  as  against  a  nonresi- 
dent not  personally  summoned. 

The  opinion  In  this  case  discusses  the  ques- 
tion at  considerable  length.  It  concedes  that, 
as  a  general  principle,  a  judgment  against  a 
party  over  whom  the  court  has  no  jurisdiction 
will  not  be  enforced  by  the  t^^lbunals  of  other 
states,  especially  against  Its  own  citizens ;  but 
It  says  that  the  very  authorities  relied  upon  to 
show  that  the  judgment  will  not  be  enforced 
by  the  tribunals  of  other  states  recognized  its 
validity  In  the  state  by  whose  laws  It  was  au- 
thorized. 

The  question  In  this  case  was  upon  a  demur- 
rer to  a  plea  interposed  in  an  action  brought 
under  a  joint  debtor's  act,  and  therefore  this 
particular  aspect  of  the  judgment  was  not 
s]>ecially  considered.  The  ground  on  which  the 
case  was  decided.  Is,  however,  broad  enough  to 
uphold  the  validity  of  the  judgment,  even  in 
this  aspect  of  it. 

It  will  be  observed  that  decision  w^as  made 
before  the  adoption  of  the  14th  Amendment,  and 
before  the  decision  in  Pennoyer  v.  Neff,  and  , 
rests  upon  a  distinction,  based  upon  the  state 
where  the  validity  of  the  judgment  Is  ques- 
tioned, which  Is  repudiated  by  the  decision  in 
the  latter  case.  Hence,  the  decision  Is  of  but 
little  value,  now,  as  a  precedent. 

With  reference  to  the  other  aspect,  vis.,  the 
validity  of  such  a  judgment  so  far  as  it  af- 
fects the  joint  property  of  the  debtors;  while 
there  are  few  decisions  directly  in  point,  the 
courts  as  well  as  the  legislature  in  many  states, 
seem  to  have  acted  upon  the  assumption  that 
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the  act  in  this  respect  does  not  violate  any  con- 
stitutional provisions. 

But  the  question  has  been  passed  upon  In  s 
few  cases ;  thus :  A  statute  providing  that  Ic 
actions   against   two   or   more   persons  joint 'j 
indebted   upon  any  joint  obligation,   contrac:. 
or  liability,  if  process  shall  be  duly  served  on 
either,  judgment  may  be  rendered  against  all 
the  defendants,  and  execution  shall  be  Issut'd 
against  all  and  may  be  collected  of  the  partner- 
ship property,  is  not,  as  against  the  defendant 
not  served,  a  denial  of  due  process    of    latr. 
Brooks  v.  Mclntyre  (1856)  4  Mich.  316.    The 
court  in  this  case  says :     "We  can  hardly  pei  - 
ceive  how  a  remedy,  which  existed  under  onr 
statutes  long  before  the  liability  of  the  defend 
ant  below  accrued,  and  in  view  of  which  tli^ 
law  presumes  that  liability  to  have  been  in- 
curred, can  be  deemed  to  be  in  conflict  with  thi« 
constitutional   provision;   nor  how   a    proce>« 
older  than   the   Constitution,   and   whldi  was 
known  to  the  law  before  Magna  Charts  was 
granted,  can  be  held  not  'due  process  of  law* 
Yet  such  is  yirtually  the  fact  In  relation  t<> 
this  joint  debtor  act,  for  the  statute  was  in- 
tended to  supersede  the  necessity  of  the  plain- 
tiff's proceeding  to  outlawry  against  one  not 
found  or  brought  Jnto  court,  which  was  ess&i- 
tial   before  judgment   can  pass  against  tho^ 
served  with  process." 

The  validity  of  a  statute,  so  Car  as  It  pro- 
vided that  the  "joint  property"  of  Joint  debt- 
ors might  be  taken  on  execution  under  a  judj:- 
ment  entered  upon  service  on  one  of  them  alone, 
was  questioned  on  constitutional  grounds  in 
Tay  V.  Hawley  (1870)  39  Cal.  93,  even  apon 
the  assumption  that  the  term  "Joint  property' 
In  the  statute  meant  partnership  property,  or 
property  which  one  debtor  might  apply  to  tb- 
satisfaction  of  the  debt  without  consulting  hi> 
codebtor.  While  the  court  did  not  directly  d- 
clde  the  ^question,  it  expressed  a  very  decid^'l 
doubt  whether  the  statute  did  not  violate  tb^ 
constitutional  provision  as  to  due  process.  I: 
said :  "It  is  no  answer  to  say  that  the  jndc- 
ment  affects  only  the  joint  property  of  the  de- 
fendants,— property  that  either  of  the  debtors 
might  apply  to  the  satisfaction  of  the  codud<>l 
debt, — for  that  assumes  tbnt  the  defendants  ar? 
joint  debtors  and  that  may  be  to  the  defend- 
ant who  is  not  served  the  vital  point  of  thf 
controversy.  He  may  be  ready  to  admit  everr 
allegation  of  the  plaintiff  except  that  he  is  a 
party  to  the  contract ;  or  he  may  even  admit 
the  contract,  and  yet  be  ready,  if  an  opportur 
Ity  were  presented,  to  m«Lke  a  successful  defen^^ 
on  the  ground  of  fraud,  failure  of  consideration, 
payment,  accord  and  satisfaction,  etc*' 

The  provision  of  the  statute  for  the  entry  o* 
judgments  against  the  debtor  not  served  wts 
subsequently  omitted  from  the  Code  of  Clrit 
Procedure,  and  it  1^  said  in  Davidson  r.  Kbgx 
(1885)  67  C?al.  143.  7  Pac.  413,  thaA  the  amt*- 
sion  was  probably  In  consequence  of  what  w&s 
said  in  the  preceding  case  as  to  its  constitn- 
tionallty. 

In  the  case  of  Sugg  v.  Thornton,  132  C.  S 
524,  33  L.  ed.  447,  10  Sup.  Ct,  Rep.  163.  th- 
TJnlted  States  Supreme  Court  upheld  the  xaVt\ 
ity  of  the  Texas  statutes,  which  provide  that  i" 
suits  against  partners  the  citation  may  b^ 
served  on  one  of  the  firm,  and  such  service 
shall  be  sufficient  to  authorize  a  Judgmea: 
against  the  firm  and  against  the  partner  acn:- 
aily  served ;  and  further  provide  that  a  notice 
shall  be  addressed  to  an  absent  or  nonre«idfc: 
debtor.  The  court,  however,  emphasbies  th* 
fact  that  under  the  statute  the  Judgment  wt« 
not  a  personal  one  against  a  nonresident  de- 
fendant, but  a  judgment  against  the  resident 
defendant  individually,  and  against  the  partner- 
ship, treating  it  a«  a  distinct  lesBl  entity ;  aad 
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says  that,  so  far  as  the  nonresident  defendant 
was  concerned,  "it  bound  the  Arm  assets  on<iy, 
and  could  not  be  proceeded  on  by  execution 
against  his  Individual  property.'*  The  peculiar 
provision  of  the  statute  which  directs  the  entry 
of  judgments  against  the  partnership  as  a  dis- 
tinct legal  entity  rather  than  against  the  non- 
resident defendant,  seems  to  distinguish  this 
case  from  the  ordinary  case  of  a  Judgment 
which  is  rendered  directly  against  the  nonresi* 
dent  without  the  Interposition  of  a  distinct 
legal  entity.  Under  the  Texas  statute  the  part- 
nership seems  to  represent  the  rights  and  in- 
terests of  the  nonresident  partner  in  the  part- 
nership property  very  much  as  a  corporation 
represents  the  rights  and  interests  of  the  stock- 
holders in  the  corporate  property. 
.  It  may  be  that  such  a  judgment,  even  under 
a  statute  which  does  not  create  a  distinct  legal 
entity  out  of  the  itelation  between  the  debtors, 
whether  partners  or  not,  if  confined  in  its  ef- 
fect to  the  Joint  property,  may  be  upheld  upon 
tlie  theory  that  as  to  such  property  the  debtor 
who  is  brought  wit  bin  the  Jurisdiction  repre- 
sents the  one  who  Is  not.  The  mere  /act  that 
the  judgment  is  confined  in  its  effect  to  the 
Joint  property  within  the  state  cannot,  in  the 
absence  of  such  a  representative  relation  be- 
tween the  Joint  debtors,  obviate  the  objection 
of  want  of  due  process  of  law,  since  it  has  been 
established  by  Pennoyer  v.  Ne£F  that,  in  order 
to  reach  the  property  of  a  nonresident  within 
the  state,  the  proceeding  must  be  in  rem  or 
quasi  in  rem,  unless  the  defendant  Is  personally 
served  within  the  state. 

The  action,  as  against  the  absent  debtor,  can 
scarcely  be  deemed  as  in  rem,  since  there  is  no 
seisure  of  the  property,  and,  indeed,  it  is  not 
even  necessary  that  there  should  be  any  joint 
property  at  the  time  the  Judgment  is  rendered, 
though  in  that  case,  of  course,  the  judgment, 
even  under  the  terms  of  the  statu te^ would  be 
ineffectual  as  against  such  debtor,  until  some 
Joint  property  could  be  found  upon  which  to 
levy. 

These  acts,  in  this  aspect,  have  frequently 
been  acted  upon  by  the  courts  without  ques- 
tioning their  constitutionality ;  but  in  view  of 
the  opinion  against  their  constitutionality  ex- 
pressed in  Tay  v.  Ilawley  (1870)  39  Cal.  93, 
Httpra,  and  of  the  restriction  of  the  decision  In 
Sugg  V.  Thornton,  132  U.  S.  624,  33  L.  ed.  447, 
10  Snp.  rt.  Rep.  163,  to  cases  where  the  stat- 
ute provides  for  a  judgment  against  a  partner- 
ship as  a  separate  entity.  It  would  seem  that, 
In  the  absence  of  such  a  provision,  the  ques- 
tion of  ihelr  constitutionality  is  still  open. 

II.  As  basis  of  judgment  in  rem. 

As  to  validity  of  decree  of  divorce  obtained 
on  publ  feat  Ion  or  service  out  of  the  state  where 
the  defendant  did  not  appear,  see  note  to  But- 
ler V.  Washington  (La.)  19  L.  R.  A.  814. 

As  to  Jurlsdl(:tlon  in  garnishment  proceed- 
ing where  principal  director  is  a  nonresident 
and  not  personally  served,  see  note  to  Illinois 
C.  R.  Co.  V.  Smith  (Miss.)  19  L.  R.  A.  577 ;  and 
later  case.  King  v.  Cross,  175  U.  S.  396,  44  L. 
ed.  211,  and  note,  20  Sup.  Ct.  Rep.  131. 

The  question  whether  in  proceedings  in  rem 
or  quasi  in  rem  any  notice  other  than  that  im- 
paired by  the  seizure  of  the  res,  or  what  is  re- 
garded as  equivalent  to  seizure,  is  a  matter  of 
constitutional  right,  is  involved  in  considerable 
confusion,  not  only  because  of  the  conflicting 
views  taken  in  the  few  cases  that  pass  directly 
upon  the  question,  but  also  because  of  conflict- 
ing opinions  expressed  In  oases  involving  a  sim- 
ilar principle. 

Marshall,  Ch.  J.,  in  The  Mary,  9  Cranch,  120. 
3  L.  ed.  078  (an  admiralty  case)  remarked 
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that  where  proceedings  are  in  rem  notice  is 
served  upon  the  thing  itself,  and  ^hat  is  neces- 
sarily notice  to  all  who  have  any  Interest  in 
the  thing.  This  remark,  however,  was  a  mere 
dictum.  It  was  made  In  the  course  of  an  ar- 
gument designed  to  show  that  the  dictum  that 
the  whole  world  are  parties  in  an  admiralty 
cause,  and  arc  therefore  bound  by  the  decision, 
is  limited  to  those  who  have  an  interest  in  the 
thing  seized.  The  point  of  the  remark  is, 
therefore,  that  the  seizure  of  the  res  is  sufllcient 
to  make  all  those  interested  parties — not  that 
it  Is  necessarily  suflicient  to  enable  the  court  to 
proceed  to  judgment  without  other  notice,  even 
as  against  those  who  are  Interested  In  the  res, 
and  therefore  have  constructive  notice  of  the 
seizure  by  the  very  act  of  seizure  itself. 

The  distinction  above  suggested,  between  the 
necessity  of  notice,  other  than  the  seizure,  lo 
enable  the  court  to  take  Jurisdiction  in  the 
first  instance,  and  the  necessity  of  notice  to 
enable  it  to  proceed  to  Judgment,  was  evidently 
in>  Judge  Story's  mind  when,  in  Bradstreet  v. 
Neptune  Ins.  Co.  3  Sumn.  601,  Fed.  Cas.  No. 
1793,  he  cited  The  Mary,  9  Cranch,  126,  0  L. 
ed.  G78,  in  support  of  his  decision  that  if  a  seiz- 
ure of  a  vessel  is  made  and  condemnation  is 
passed  without  the  allegation  of  any  specilic 
cause  of  forfeiture  or  offense,  and  without  any 
public  notice  of  the  proceedings,  so  that  the 
parties  In  Interest  have  an  opportunity  of  ap- 
pearing and  making  a  defense,  the  sentence  is 
not  so  much  a  Judicial  sentence  as  an  arbitrary 
sovereign  edict,  and  such  sentence  wMlI  not  l)e 
recognized  or  enforced,  at  least  by  the  courts 
of  another  Jurisdiction. 

The  distinction  is  clearly  brought  out  and 
applied  in  Windsor  v.  McVeigh,  93  U.  S.  277, 
23  L.  ed.  915,  infra. 

In  the  following  cases,  however,  the  position 
is  taken  that  notice,  other  than  that  imparred 
by  the  seizure  or  its  equivalent,  is  not  a  con- 
stitutional prerequisite  of  the  power  of  the 
court,  either  to  take  Jurisdiction  in  the  first  In- 
stance, or  to  proceed  to  Judgment. 

A  proceeding  in  rem  forms  an  exception  to 
the  general  rule  of  notice,  particularly  when 
based  upon  actual  manucaption  of  the  thing 
which  is  the  instrument  of  the  wrong,  and  in 
such  case  the  seizure  is  constructive  notice 
to  everyone  having  an  interest  in  the  thing 
seized.  The  Ann,  5  Hughes,  292,  8  Fed.  Rep. 
923. 

In  this  case  a  decree  adjudging  a  vessel  for- 
feited, and  directing  her  sale,  was  upheld  not- 
v/ithstandlng  that  there  was  no  notice,  by  serv- 
ice by  publication  that  the  vessel  was  being 
proceeded  against,  and  that  on  that  ground  the 
decree  was  attacked  as  in  violation  of  the  re- 
quirement of  due  process  of  law. 

Flint  River  S.  B.  Co.  v.  Foster  (184S)  5  Ga. 
194,  48  Am.  Dec.  248,  upheld  the  validity  of 
an  act  which  provided  for  the  enforcement  of 
Hens  against  steamboats  and  other  vessels,  al- 
though there  was  no  provision  for  notice  to 
the  owners.  The  court  in  this  case  takes  the 
position  that  the  general  principle  of  law  which 
requires  notice  only  obtains  In  the  absence  of 
positive  law,  and  that  the  legislature  may  au- 
thorize a  judgment  to  be  rendered  against  a 
party  without  notice.  This  decision  was  made 
before  the  adoption  of  the  14th  Amendment, 
and  the  position  assumed  by  the  court  is  now 
untenable, — certainly  so  in  respect  to  proceed- 
ings in  personam. 

Thompson  v.  The  Julius  D.  Morgan.  2  Ohio 
St.  30,  59  Am.  Dec.  6.'>8  :  Keating  v.  Spink,  3 
Ohio  St.  114.  62  Am.  Dec.  214  :  and  The  Globe, 
2  Blatchf.  427,  Fed.  Ca.s.  No.  5.483, — are  to  the 
same  effect  as  the  preceding  case. 

Troccedings  in  rem  form  an  exception  to  the 
general  principle  that  notice  to  the  party  af- 
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fected  by  the  Judgment  of  any  court  Is  essen- 
tial to  its  Tftlidity.  The  seizure  of  the  res  is 
considered  sufficient  constnictlTe  notice.  Stew- 
art V.  Hinds  County  Bd.  of  Police,  25  Miss.  479 ; 
New  Orleans,  J.  &  G.  N.  E.  Co.  v.  Clements,  35 
Miss.  17. 

The  proceeding  involved  In  the  foregoing 
cases  was  for  the  condemnation  of  land.  The 
statute  did  not  provide  for  notice,  and  there 
does  not  seem  to  have  been  any  seizure  of  the 
land ;  but  the  court  regarded  the  various  steps 
taken  pursuant  to  the  statute,  including  the 
going  upon  the  land,  equivalent  to  seizure,  and 
as  sufficient  notice  to  all  parties  interested. 

In  Ridley  v.  Ridley,  24  Miss.  648,  the  court 
said  with  reference  to  an  attachment  action 
against  a  nonresident :  "In  attachment  cases 
the  legislature  sometimes  directs  a  publication 
of  some  kind  to  be  made,  and  when  the  law 
makes  such  a  provision  a  Judgment  rendered 
without  it  would  be  erroneous  and  perhaps 
void.  But  where  no  publication  is  required  a 
Judgment  condemning  tlie  thing  is  valid  with- 
out any  other  notice  than  its  seizure  according 
to  law."  In  this  case  the  statute  made  it  dis- 
cretionary with  the  court  to  require  or  dispense 
with  publication.  The  court  held  that  the  fact 
that  publication  had  been  dispensed  with  did 
not  invalidate  the  Judgment. 

Calhoun  v.  Ware,  34  Miss.  146,  Is  to  the  same 
effect. 

Betancourt  v.  Eberlln,  71  Ala.  461,  also  up- 
held the  validity  of  statutes  authorizing  Judg- 
ments in  attachment  without  other  notice  than 
that  imparted  by  the  seizure. 

In  addition  to  these  cases  In  which  the  ques- 
tion was  directly  decided  there  is  a  line  of  de- 
cisions of  which  Cooper  v.  Reynolds,  10  Wall. 
808,  19  L.  ed.  931,  and  Paine  v.  Mooreland,  15 
Ohio,  435,  45  Am.  Dec.  58^,  are  notable  ex- 
amples, which,  while  not  expressly  holding  that 
notice  in  addition  to  that  Imparted  by  the  seiz- 
ure may  be  entirely  dispensed  with,  take  the 
view  that  the  seizure  of  the  property  is  the 
foundation  of  the  court's  Jurisdiction,  and  that 
noncompliance  with  the  statutory  requirement , 
as  to  publication,  though  It  may  render  the 
Judgment  erroneous,  does  not  render  it  void 
or  subject  to  collateral  attack. 

Field,  J.,  dissented  from  the  decision  In  Coop- 
er V.  Reynolds.  He  did  not  write  a  dissenting 
opinion,  but  it  appears  from  the  report  of  the 
case  that  he  took  the  view  that  the  court  which 
rendered  the  Judgment  Involved  In  the  case  did 
not  have  Jurisdiction. 

Some  of  the  other  cases  taking  the  same 
view  are  as  follows:  Field  v.  Dortch,  34  Ark. 
899 ;  Freeman  v.  Thompson,  53  Mo.  183 ;  Hol- 
land V.  Adair,  55  Mo.  40 ;  Kane  v.  McCown,  55 
Mo.  181 :  Johnson  t.  Gage,  57  Mo.  160 ;  Sim- 
mons V.  Missouri  P.  R.  Co.  19  Mo.  App.  542 ; 
Darnell  v.  Mack,  46  Neb.  746.  65  N.  W.  805; 
Beech  v.  Abbott,  6  Vt.  586;  Williams  v.  Stew- 
art. 3  Wis.  773. 

I     These  cases  of  course  concede  that  the  Jndg- 
'  ment  is  erroneous  for  noncompliance  with  the 
statutory  requirements  as  to  notice.     They  rest 
upon  the  theory  that  the  seizure  confers  Jurls- 
'  diction,  and  that  nothing  subsequently  done  or 
omitted  will  render  the  Judgment  void  and  sub- 
ject to  collateral  attack. 
I      In  view  of  this  theory,  it  Is  doubtful  whether 
.jthe  doctrine  of  these  cases,  even  if  it  is  to  be 
't  approved,  furnishes  any  authority  for  the  posi- 
',tion  that  notice,  other  than  that  Imparted  by 
*  •the   seizure,   is  not   essential    to   due   process. 
The  same  theory  would  seem  to  lead  to  the  con- 
clusion that  Jurisdiction  once  having  been  ac- 
quired, the  denial  of  a  Jury  trial,  even  if  such 
a  trial  were  necessary  to  constitute  due  process, 
would  not  render  the  Judgment  void  and  subject 
to  collateral  attack. 
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Matthews  v.  Densmore,  109  U.  S.  216,  27  L. 
ed.  012,  3  Sup.  Ct.  Rep.  126,  Is  to  the  same  ef- 
fect as  Cooper  v.  Reynolds,  10  Wall.  308,  19 
L.  ed.  031. 

In  Windsor  v.  McVeigh,  93  U.  S.  277,  28  L.  ed. 
915,  however,  the  United  States  Supreme  Court 
(Field,  J.,  writing  the  opinion)  held  that  "the 
Jurisdiction  acquired  by  the  seizure  of  property, 
In  a  proceeding  in  rem  for  its  condemnation 
for  alleged  forfeiture.  Is  not  to  pass  upon  the 
question  of  forfeiture  absolutely,  but  to  pass 
upon  that  question  after  opportunity  has  been 
afforded  to  its  owner  and  parties  interested  to 
appear  and  be  heard  upon  the  charges  for  which 
the  forfeiture  is  claimed.  To  that  end  some 
notification  of  the  proceedings,  beyond  that  aris- 
ing from  the  seizure,  prescribing  the  time  with- 
in which  the  appearance  must  be  made,  is  es- 
sential." The  foregoing  quotation  is  the  head- 
note  prepared  by  Justice  Field. 

This  decision  was  made  with  reference  to  a 
Judgment  confiscating  land.  It  appears  that 
notice  was  In  fact  published,  and  that  the  own- 
er of  the  property,  In  response  thereto,  filed  an 
appearance  which  was  stricken  from  the  files  on 
the  ground  that  he*was  within  the  Confederate 
lines,  and  a  rebel.  The  court  took  the  view 
that  the  denial  of  the  right  to  appear  In  re- 
sponse to  the  notice  rendered  the  notice  Inef- 
fectual for  any  purpose.  An  attempt  was  made 
to  uphold  the  Judgment  upon  the*  ground  that, 
as  the  proceedings  for  the  confiscation  of  the 
property  was  in  rem,  the  court,  by  seizure  of  the 
property,  acquired  Jurisdiction  to  determine  its 
liability  to  forfeiture,  and  consequently  had  a 
right  to  decide  all  questions  subsequently  aris- 
ing In  the  progress  of  the  cause,  and  that  the 
decree,  however  erroneous,  cannot  be  collater- 
ally .assailed.  It  ^'as  in  answer  to  this  position 
that  the  decision  embodied  In  the  above  quota- 
tion was  made.  The  court  plainly  takes  the 
view  tha#  the  necessity  of  notice  is  a  funda- 
mental and  constitutional  one,  and  Itwoaldseem 
that  the  decision  in  effect  overrules  the  decision 
iiT  Cooper  v.  Reynolds,  10  Wall.  808.  19  L.  ed. 
931,  so  far  as  the  latter  may  be  regarded  as  au- 
thority for  the  iK)sition  that  notice  other  than 
that  Imparted  by  the  seizure  may  be  dispensed 
with. 

The  latter  case,  and  those  In  line  with  it, 
base  the  conclusion  that  a  Judgment  in  pro- 
ceedings in  rem  or  quasi  in  rem  Is  not  void,  and 
subject  to  collateral  attack  for  want  of  a  auf- 
ficlent  publication  of  notice  upon  the  premise 
that  the  seizure  of  the  property  Is  the  founda- 
tion of  the  jurisdiction.  The  former, case  does 
not  deny  this  premise,  but  does  in  effect  deny 
the  conclusion  drawn  from  it  by  such  cases. 

Windsor  v.  McVeigh,  93  U.  S.  277,  23  L.  ed. 
915,  was  followed  by  Hassall  v.  Wilcox,  130 
U.  S.  493,  32  L.  ed.  1001,  9  Sup.  Ct.  Rep.  502, 
where  the  court  held  that  it  is  essential  to  a 
proceeding  in  rem  that  there  should  be  at  least 
constructive  notice  by  some  form  of  publica- 
tion or  advertisement  to  adverse  claimants  to 
appear  and  maintain  their  rights  before  a  Judg- 
ment In  such  a  proceeding  can  operate,  even  as 
prima  facie  evidence  before  a  decree  In  such  a 
proceeding. 

The  decree  Involved  in  this  case  was  one  en- 
forcing a  Hen  upon  railroad  property.  The 
statute  did  not  provide  for  notice,  either  per- 
sonal or  constructive,  and  the  court  held  that 
bondholders  who  were  not  notified  were  not 
bound. 

Smith  V.  Woolfolk,  115  U.  S.  149.  29  L.  ed. 
357.  5  Sup.  Ct.  Rep.  1077,  approves  Windsor  v. 
McVeigh,  93  U.  S.  274,  23  L.  ed.  914. 

Even  In  proceedings  in  rem  notice  Is  requisite 
in  order  that  the  sentence  may  have'any  valid- 
ity. Earle  v.  McVeigh,  91  U.  S.  603,  23  L.  ed. 
398. 
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Door  V.  Qlbboney,  S  Hughes,  382,  Fed.  Cas. 
No.  4,006,  held  that  notice  by  pabllcatlon  was 
a  statutory  requisite  of  Jurisdiction  to  render 
a  judgment  In  attachment.  The  court,  how- 
ever, said :  **I  will  not  deny  that  In  such  cases 
the  state  might  prescribe  the  seizure  alone  as 
the  ground  of  Jurisdiction,  but  It  Is  certainly 
more  consonant  with  natural  Justice  to  give  the 
party  the  benefit  of  a  published  summons. 
Hence,  so  universal  Is  the  legislative  sense  of 
fairness,  and  the  desire  to  protect  person  and 
property  from  any  Judicial  action,  of  which  the 
best  practical  notice  was  not  given,  that  In  the 
attachment  laws  of  the  states,  so  far  as  I  have 
any  know^ledge,  particular  provision  is  made  to 
couple  with  the  seizure  jl  publication  of  sum- 
mons. This  mode  of  proceeding  is  in  deroga- 
tion of  the  common  law ;  and  it  Is  a  credit  to 
.our  systems  of  JurisprudBnce  that  they  adopt 
every  practicable  precaution  to  avoid  shocking 
the  common  sense  of  Justice,  and  impairing  the 
sanctity  of  Judicial  sentences  by  insuring  to 
absent  parties  the  opportunity  of  being  heard 
in  defense  of  their  rights  of  property  as  well  as 
of  person." 

Notice  and  an  opportunity  to  be  heard  are 
essential  requisites  to  the  Jurisdiction  of  all 
courts,  even  in  proceedings  in  rem.  Dorr  v. 
Bohr,  82  Va.  859. 

•  In  Flint  River  S.  B.  Co.  v.  Roberts,  2  Fla. 
102,  48  Am.  Dec.  178  (a  proceeding  under  a 
statute  substantially  like  that  Involved  in  Flint 
River  S.  B.  Co.  v.  Foster  (1848)  5  Ga.  194,  48 
Am.  Dec.  248),  the  court  expressed  a  doubt 
whether  the  statute  would  not  be  invalid  as 
opposed  to  the  principle  of  natural  Justice  that 
requires  notice,  if  it  were  so  framed  that  notice 
could  not  be  given  consistently  with  its  require- 
ments. The  decision  denying  the  validity  of 
the  Judgment  rests  upon  the  ground  that  notice 
could  have  been  given  consistently  with  the 
statute,  and  that,  although  the  statute  did  not 
provide  for,  it  did  not  prohibit,  the  giving  of 
notice,  and  therefore  notice  was  necessary. 

No  one  can  be  condemned  or  devested  of  his 
rights  until  he  has  had  an  opportunity  in  some 
form  of  being  heard,  as  by  serving  process,  pub- 
lishing a  notice,  appointing  a  guardian,  etc., 
and  if  Judgment  be  rendered  against  him  before 
that  is  done  the  proceeding  will  be  utterly  void. 
Bloom  V.  Burdlck  (1841)  1  Hill,  130,  37  Am. 
Dec.  299.  The  proceeding  was  a  surrogate 
court's  sale  of  the  real  estate  of  a  decedent  for 
the  payment  of  his  debts,  and  was  therefore  a 
proceeding  in  rem. 

Due  process  of  law  requires,  In  order  to  sus- 
tain a  Judgment  in  attachment  against  a  non- 
resident of  the  state  even  as  a  Judgment  in  rem, 
that  the  owner  of  the  property  shall  have  had 
some  notice,  not  necessarily  a  personal  notice, 
kmt  such  a  notice  as  Is  adapted  to  the  nature  of 
the  case.  Martin  v.  Central  Vermont  R.  Co. 
60  Hun,  347,  3  N.  Y.  Supp.  82. 

Roller  V.  Holly,  176  U.  S.  398,  44  L.  ed.  620, 
20  Sup.  Ct.  Rep.  410,  infra,  which  holds  that 
the  constructive  notice  provided  by  the  statute 
In  that  case  did  not  constitute  due  process, 
manifestly  proceeds  upon  the  theory  that  some 
kind  of  notice  was  necessary. 

The  scarcity  of  cases  directly  passing  upon 
the  question  is  undoubtedly  due  to  the  fact  that 
the  state  legislatures  have  almost  uniformly 
provided  for  some  kind  of  notice. 

The  better  opinion,  therefore,  seems  to  be 
that  some  kind  of  notice,  other  than  that  im- 
parted by  the  seizure  or  by  the  fact  that  the 
res  Is  within  the  Jurisdiction,  is  a  constitu- 
tiouaJ  prerequisite,  if  not  of  the  power  of  the 
court  to  taVe  Jurisdiction  in  the  first  Instance, 
yet  of  Its  power  to  proceed  to  judgment,  but, 
while  service  of  notice  in  some  manner  Is  thus 
essential,  the  function  of  such  notice  is  funda- 
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mentally  dilfer^nt  from  that  of  the  process  es- 
sential to  the  Jurisdiction  in  a  proceeding  in 
personam.  As  is  said  in  Thompson  v.  The  Ju* 
llus  D.  Morton,  2  Ohio  St.  30,  59  Am.  Dec. 
658,  by  a  proceeding  in  rem  the  court  acts 
upon  its  Jurisdiction  over  the  property,  and  by 
a  proceeding  in  personam  upon  Its  Jurisdiction, 
over  the  person.  The  notice  in  the  former  pro- 
ceeding, therefore,  serves  merely  to  notify  the 
party  of  the  proceeding,  and  to  afitord  him  an  oi>- 
poriunity  to  protect  his  interest,  and  does  not 
seek  to  bring  him  personally  within  the  Jurisdic- 
tion of  the  court.  In  the  latter  proceeding,  how- 
ever, the  function  of  the  process  is  to  bring 
the  defendant  personally  within  the  Jurisdic- 
tion. It  is  apparent,  therefore,  that  the  prin- 
ciple which  prevents  the  court  from  rendering 
a  personal  Judgment  against  a  nonresident, 
except  upon  his  appearance  or  upon  personal 
service  within  the  state,  viz.,  the  impossibility 
of  sending  process  beyond  the  limits  of  the  state 
and  summoning  a  nonresident  to  come  into  the 
state  and  submit  to  the  Jurisdiction  of  the 
court,  does  not  apply  to  a  proceeding  in  rem. 

The  power  of  the  legislature  to  provide  for 
constructive  service  of  process  has  so  often 
been  exercised,  and  the  validity  of  such  service 
has  so  frequently  been  recognized,  both  direct- 
ly and  indirectly  by  the  courts  of  this  state, 
tOB  well  as  those  of  most  of  the  states  of  the 
Union,  that  It  may  be  regarded  as  beyond  the 
reach  of  attack  on  constitutional  grounds. 
Kltel  V.  Foote  (1870)  39  Cal.  439  (decree 
ordering  property  to  be  sold  for  payment  of 
taxes). 

Constructive  notice  pursuant  to  statute  suf- 
ficient to  support  decree  in  rem.  Mulcahey  v. 
Dow  (Cal.)  63  Pac.  158. 

Mason  v.  Messenger  (1864)  17  Iowa,  261, 
held  that  the  requirement  of  the  ordinance  of 
1787,  which  had  been  extended  over  the  terri- 
tory of  Iowa,  that  the  inhabitants  of  such  terri- 
tory shall  always  be  entitled  to  the  benefit  of 
Judicial  proceedings  according  to  the  course  of 
the  common  law,  was  not  violated  by  statutes 
of  the  territorial  legislature  of  Iowa  authoriz- 
ing a  decree  of  partition  upon  constructive 
notice  only  to  some  of  the  parties  interested. 

The  constitutional  requirement  of  due  pro- 
cess of  law  does  not  require  personal  notice ) 
In  order  to  reach  property  within  the  Jurisdic- 
tion of  the  court,  but  it  is  sufficient  if  a  kind 
of  notice  is  provided  by  which  it  is  reasonably 
probable  that  the  party  proceeded  against  will 
be  apprised  of  what  is  going  on  against  him, 
and  an  opportunity  is  afforded  him  to  defend. 
Happy  V.  Mosher,  48  N.  Y.  813. 

Notice  in  such  manner  as  may  be  provided  by 
the  law  of  the  state  where  the  property  is  sit- 
uated is  sufiicient  to  support  a  proceeding  in 
rem.  Hogle  v.  Mott  (1890)  62  Vt.  255,  20 
Atl.  276. 

It  Is  well  estab^shed  that,  subject  to  the 
condition  that  the  notice  shall  be  reasonable 
under  the  circumstances,  it  is  competent  for 
the  legislature  to  provide  for  notice  by  personal 
service  without  the  state.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797;  Roller  v.  Holly, 
176  U.  S.  398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep. 
410 ;  Darrance  v.  Preston,  18  Iowa,  396 ;  Gib- 
son V.  Everett,  41  S.  C.  22,  19  S.  E.  286; 
American  Bldg.  &  L.  Asso.  v.  Mathews,  13  Tex. 
Civ.  App.  425,  35  S.  W.  690 ;  Hogle  v.  Mott, 
02  Vt.  255.  20  Atl.  276. 

Or  by  publicatlpn.  Boswell  v.  Otis.  9  How. 
336,  13  L.  ed.  164;  Otis  v.  Dargan  (1875)  53 
Ala.  178 :  Huling  v.  Kaw  Valley  R.  &  Improv. 
Co.  130  U.  S.  r.59,  32  L.  ed.  1045,  9  Sup.  Ct. 
Rep.  603;  Arndt  v.  Griggs,  134  U.  S.  316,  33 
L.  ed.  918.  10  Sup.  Ct.  Rep.  557 ;  Hamilton  v. 
Brown,  161  U.  S.  256,  40  L.  ed.  691,  16  Sup.  Ct. 
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Rep.  585;  Arnold  v.  Kahn  (If 85)  67  Cal.  472. 
8  Pac.  36 ;  Darrance  v.  Preston  (1865)  18  Iowa. 
396 :  Dillon  ▼.  Heller  (1888)  39  Kan.  604,  18 
Pac.  693  ;  Chapman  v.  Chapman  (1892)  48  Kan. 
636,  29  Pac.  1071 ;  Kansas  City  v.  Dnncan,  135 
Mo.  571,  37  S,  W.  513. 

In  addition  to  the  cases  cited  to  sustain  the 
power  of  the  legislature  to  authorisse  personal 
service  without  the  state  or  service  by  pub- 
lication In  proceedings  in  rem,  there  are,  of 
course,  numberless  other  cases  in  which  the 
courts  have  assumed  without  question  the  suf- 
ficiency of  those  modes  of  service.  Indeed  the 
general  principle  seems  never  to  have  been  dis- 
puted. 

Wunstel  Y.  Landry,  39  La.  Ann.  312,  1  So. 
893,  held  that  the  appointment  of  service  on 
a  curator  ad  hoc  is  sufficient  as  against  a  non- 
resident heir  in  a  proceeding  in  rem  relating 
to  a  decedent's  estate. 

And  service  by  posting  pursuant  to  statute 
,ln  a  proceeding  for    the    seizure    of    animals 
running    at    large    has    been    held    sufficient. 
Campbell  v.  Evans,  45  N.  T.  856. 

But  Roller  v.  Holly.  176  U.  S.  398,  44  L. 
ed.  520.  20  Sup.  Ct.  Rep.  410.  aupra,  while 
conceding  as  a  general  principle  the  power  of 
the  legislature  to  provide  for  personal  service 
without  the  state  in  a  proceeding  in  rem,  holds 
that  five  days'  notice  to  a  nonresident  In  anoth- 
er state  of  a  suit  to  foreclose  a  Hen  on  land, 
where  It  would  require  four  days  of  constant 
traveling  to  reach  the  court,  giving  but  one 
day,  and  that  a  Sunday,  to  make  preparations 
for  the  trip,  without  any  allowance  for  acci* 
dental  delays,  was  Insufficient  to  constitute 
reasonable  notice  or  due  process  of  law. 

The  insufficiency  of  a  notice  on  a  nonresi- 
dent in  another  state  to  constitute  due  process 
of  law  is  not  affected  by  the  fact  that  by  the 
local  practice  there  would  be  several  days  ad- 
ditional time  before  the  case  could  be  called 
for  trial  or  default  taken,  or  that  the  court  in 
its  discretion  would  probably  set  aside  a  default 
and  permit  a  defense.     Ibid. 

Dean  v.  Nelson,  10  Wall.  158.  19  L.  ed.  926, 
held  that  a  Judgment  foreclosing  a  mortgage 
rendered  during  the  war,  in  proceedings  taken 
within  the  Union  lines,  was  void  as  against 
defendants  who  bad  been  driven  out  of  such 
lines  and  torbldden  to  return  thither,  although 
notice  was  published  pursuant  to  the  statute. 
The  court  took  the  view  that  the  notice  under 
the  circumstances  was  a  mere  idle  form,  and 
that  the  defendants  could  neither  lawfully  see 
nor  obey   It. 

Lasere  v.  Rochereau,  17  Wall.  437,  21  L.  ed. 
694,  is  to  the  same  effect  as  the  preceding 
case. 

Dorr  V.  Rohr,  82  Va.  359,  made  a  similar 
decision  with  reference  to  a  judgment  rendered 
In  Virginia  during  the  war.  against  a  resident 
of  New  York,  upon  publication  of  notice. 

But  Ludlow  V.  Ramsey.  11  Wall.  581,  20  L. 
ed.  216,  held  that  the  rule  laid  down  in  Dean 
T.  Nelson.  10  Wall.  158,  19  L.  ed.  926,  did  not 
apply  where  defendant  was  not  driven  out  of 
the  Union  lines,  but  voluntarily  left  his  resi- 
dence within  such  lines  to  engage  In  hostilities 
against  the  government  and  might  have  safely 
returned  under  the  President's  proclamation  of 
amnesty. 

It  is  thus  apparent  that  the  general  power 
of  the  legislature  to  prescribe  the  mode  of  giv- 
ing notice  In  proceedings  in  rem  is  subject  to 
the  condition  that  the  mode  adopted  Rhall  be 
reasonable.  G.  II.  P. 
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1.  Payment  of  a  inortarafTC  to  a  iial>- 
aarent  who  dirt  not  l&ave  pomieMiilon  of 
tlie  mortsraore  or.  note  secured  by  it  or 
any  express  authority  to  make  the  collec- 
tion, but  who  had  previously  collected  In- 
terest thereon,  and  had  caused  a  foreclosure 
suit  to  be  started  for  default,  does  not  bind 
the  mortgagee,  who  held  possession  of  the  se- 
curlties,  on  the  groqpd  that  he  had  impliedly 
authorized  the  appointment  of  the  subagent, 
where  money  in  large  amounts  was  furnished 
to  his  agent  to  be  loaned  at  the  agent's  dis-. 
cretion  and  on  his  personal  promise  to  re- 
pay It. 

*J.  Implied  atithorlty  from  an  asrent  to 
a  nabngrent  to  collect  the  principal  of  a 
mortgage  docs  not  appear  where  the  latter 
does  not  have  possession  of  the  securities, 
although  he  had  mad6  some  collections  of  in- 
terest and  principal  on  different  loans,  and 
had  express  authority  to  collect  the  overdue 
interest  on  the  mortgage  in  question,  and. 
had  begun  foreclosure  proceedings  on  that  as 
well  as  other  mortgages. 

(September  25.  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  in 
favor  of  plaintiff  in  an  action  brought  to 
compel  the  discharge  of  a  mortgage  which 
was  alleged  to  have  been  paid.     Reversed. 

Statement  by  Marihall,  J.: 

Action  to  require  the  defendant  to  satisfy 
a  mortgage.  The  issues  raised  by  the  plead- 
ings were  decided  by  the  trial  court  substan- 
tially as  follows: 

On  January  4,  1893,  Casper  Schafer  and 
wife  borrowed  of  defendant  $550,  agreeing 
to  repay  the  same  in  five  years,  and  to  pay 
interest  annually  at  the  rate  of  7  per  cent 
per  annum,  and  to  secure  such  payment  the 
debtors  gave  defendant  their  negotiable 
promissory  note  and  a  real-estate  mortgage, 
which  was  duly  recorded  and  is  set  forSi  in 
the  complaint. 

It  was  provided  in  the  mortgage  that  in' 
case  of  the  nonpayment  of  any  sum  of  mon- 
ey when  due,  either  principal,  interest,  or 
taxes  the  entire  debt  should,  at  the  option 
of  the  mortgagee,  his  representatives  or  as- 
signs, be  deemed  to  have  become  due  and  im- 
mediately collectible  in  a  suit  at  law  or  by 
foreclosure  of  the  mortgage. 

When  the  mortgage  was  executed  defend- 
ant resided,  and  has  ever  since  resided,  in 
the  state  of  New  York.  During  a  period 
commencing  prior  to  1892  and  extending  to 
1896,  defendant  furnished  to  one  A.  L.  Smith, 
who  resided,  at  Appleton,  Wsconsin,  vari- 
ous sums  of  money  to  be  loaned  by  the  latter 
in  his  discretion,  said  money  being  the  prop- 

NoTE. — As  to  right  to  pay  written  obllga- 
tlou  to  agent  who  is  not  in  possession  of  it.  see 
also  Hnllinshead  v.  Globe  Invest.  Co.    (N.  D.) 

42  L.  R.  .\.  659 ;  Kernohan  v.  Durham  (Ohio) 
12  L.  R.  A.  41 :  and  Wilson  v.  Campbell  (Mich.) 
35  L.  n.  A.  544, 
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erty  of  an  estate  of  which  defendant  was 
trustee.  It  was  agreed  between  defendant 
and  Smith  that  the  latter .  should  repay  to 
defendant  all  sums  advanced  to  him  to  be 
loaned,  with  interest  thereon  at  the  rate  of 
0  per  cent  per  annum.  Smith  was  author- 
ize to  handle  the  loaning  business  as  if  it 
were  his  own,  defentlant  knowing  that  his 
agent  must  necessarily  employ  others  to  as- 
aist  him. 

Smith's  residence  and  place  of  business 
was  at  Appleton,  Wisconsin,  about  100  miles 
from  the  property  covered  by  the  mortgage 
mentioned  in  the  complaint  and  from  the 
residence  of  the  mortgagors. 

In  1S92  the«MarS'hfield  Land  Company, 
with  B.  W.  Pulling  as  manager,  was  engaged 
in  loaning  money  and  obtaining  loans  for 
other  persons,  with  its  place  of  business  at 
Marahfield,  Wood  county,  Wisconsin.  Sub- 
sequent to  1892  Pulling  succeeded  to  such 
business  and  thereafter  all  loaning  business 
done  by  defendant  and  by  Smith  for  him,  in 
the  counties  tributary,  in  a  business  sense, 
to  Marshfield,  was  carried  on  through  Pull- 
ing. 

Smith  and  Pulling  made  a  joint  agreement 
in  regard  to  loaning  defendant's  money,  to 
the  effect  that  both  should  receive  a  percent- 
age therefrom,  and  that  Pulling  should  make 
collection  and  remit  to  Smith ;  and  if  collec- 
tion of  interest  at  maturity  could  not  be 
made  in  any  case.  Pulling  should  advance 
the  same  to  Smith  in  order  that  he  might  ad- 
vance the  same  to  defendant. 

The  money  received  by  Schafer  and  wife 
was  paid  them  by  Pulling,  the  note  and  mort- 
gage was  received  by  Pulling,  the  mortgage 
was  recorded  by  him,  and  all  the  papers  re- 
lating to  the  loan  were  then  by  him  trans- 
mitted to  Smith  at  Appleton,  and  by  Smith 
were  transmitted  to  defendant. 

Prior  to  1896,  under  the  arrangements 
mentioned,  money  controlled  by  defendant 
wafi  loaned  to  the  amount  of  some  $00,000, 
the  loans  being  several  hundred  in  number. 
Payments  of  interest  and  principal  upon 
loans  were  made  to  Pulling  from  time  to 
time,  such  payments  being  generally  duly 
remitted  to  Smith.  Schafer  at  no  time  re- 
ceived any  notice  that  Pulling  was  not  au- 
thorized to  receive  payments. of  interest  or 
Principal  on  the  money  borrowed  by  him, 
►n  the  contrary.  Pulling  was  by  letter  di- 
rected by  Smith,  in  January,  1894,  to  collect 
overdue  interest  of  Schafer.  $8.50  of  the 
first  instalment  of  interest  due  on  the  Scha- 
fer loan  wae  in  fact  paid  to  Pulling. 

In  April,  1894,  Pulling  caused  foreclosure 
proceedings  to  be  cohimenced  on  the  Schafer 
mortgage  for  nonpayment  of  the  first  in- 
stalment of  interest  on  the  mortgage  debt, 
the  defendant  being  named  as  plaintiff  in  the 
action,  and  thereafter,  on  May  17,  1894, 
Schafer  sold  the  mortgaged  premises  to 
plaintiff,  at  which  time  the  full  amount  of 
the  mortgage  debt,  to  wit  $595.35,  was  paid 
to  Pulling.  When  such  payment  was  made 
Pulling  did  not  have  in  his  possession  the 
note  and  mortgage,  but  agreed  to  procure 
the  same,  with  a  satisfaction  of  the  mort- 
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gage,  and  make  delivery  thereof  to  Schafer; 
but  such  promise  was  not  kept.  Pulling  gave- 
to  Schafer  the  receipt  of  his  land  company 
for  the  money  received  as  aforesaid  whicn  re- 
ceipt was  accepted  by  Schafer  in  the  belief 
that  Pulling  was  authorized  by  the  owner  of 
the  note  and  mortgage  to  receive  payment 
thereof. 

About  the  time  the  foreclosure  proceediQga 
aforesaid  were  commenced.  Pulling  caused 
other  foreclosure  proceedings  to  be  instituted 
in  the  name  of  defendant  to  enforce  mort- 
gages owned  by  him,  and  subsequent  thereto 
continued  to  conduct  business  in  that  way, 
some  ot  which  foreclosure  proceedings  were 
settled,  and  some  prosecuted  to  judgment 
and  sale,  the  lands  being  bid  in  in  the  name 
of  Daniel  Beach,  trustee.  In  all  of  the  fore- 
closure proceedings  aforesaid  the  complaints 
were  verified  by  Pulling  as  agent  for  the  de- 
fendant. Smith  had  knowledge  of  the  busi* 
nesd  transactions  of  Pulling  in  relation  to 
the  foreclosure  of  mortgages,  and  authorized 
the  same. 

Upon  such  facts  the  court  concluded  as 
matter  of  law  that  Smith  had  authority  to- 
employ  Pulling  and  the  Marshfield  Land 
Company  to  assist  him  in  making  loans; 
that  he  exercised  such  authority ;  that  Pull- 
ing was  at  the  time  he  received  the  money 
from  Schafer  the  agent  of  defendant  by  the 
authority  of  Smith  and  that  such  payment  waa 
in  effect  payment  to  defendant  and  extin- 
guished the  mortgage  in  question  and  that 
plaintiff  was  entitled  to  judgment  according- 
ly. Judgment  was  duly  entered  in  accord- 
ance with  such  conclusions,  from  which  de- 
fendant appealed. 

Mr.  Lyman  E.  Bamea,  for  appellant: 

A  principal  who  retains  in  his  own  exclu- 
sive custody  negotiable  securities  cannot  be 
bound  by  the  acts  of  an  assumed  agent, 
whom  he  does  not  know  and  has  never  even 
heard  of,  in  receiving  payment  of  those  se- 
curities. 

1  Wait,  Act.  &  Def.  p.  215;  1  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  972. 

Tlve  authority  of  an  agent  to  receive  money 
is  most  clearly  a  personal  triut  and  confi- 
dence which  cannot  be  delegated  without  cer- 
tain and  plain  authority. 

Lcwia  V.  IngersoU,  1  Keyes,  347 ;  Hoyer  v#. 
Ludington,  100  Wis.  441,  76  N.  W.  348. 

One  of  the  essential  requisites  to  bind  a 
person  as  principal  in  a  contract  alleged  to- 
have  been  nutde  by  him  through  an  agent  la 
that  it  be  shown  that  such  agent  acted  within< 
the  scope  of  his  actual  or  apparent  authority 
for  such  princifwil,  so  understood  by  the  other 
party  to  the  contract. 

Wood  V.  Prussian  Nat.  Ins,  Co.  99  Wis* 
497,  75  N.  W.  173.  See  also  Mechem,  Agency, 
§  285 ;  Bryant  v.  Bank  of  Commerce ,  95  Wis. 
476,  70  N.  W.  480. 

Possession  of  securities  or  express  author- 
ity to  receive  payment  is  indispensable. 

Strachan  v.  Mu^loic,  24  WMs.  21 ;  Lane  ▼. 
Duchac,  73  Wis.  646,  41  N.  W,  962;  WinkeU 
mann  v.  Brickert,  102  Wis.  50,  78  N.  W.  164; 
Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801. 
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See  also  Fred  Millei'  Brewing  Co,  v.  Manasse, 
0  J  Wis.  99,  74  N.  W.  535. 

The  principal  is  not  estopped  to  deny  the 
authority  of  his  agent  to  perform  a  particu- 
lar act,  on  the  giound  that  it  was  within  the 
■agent's  apparent  authority,  unless  the  au- 
thority to  perform  it  was  apparent  to  the 
person  dealing  with  the  agent,  and  hf  him 
relied  on. 

First  Nat.  Bank  v.  Farmers'  d  M.  Bank, 
56  Neb.  149,  76N.  W.  430. 

An  agency  cannot  be  established  by  proof 
of  any  statements  or  acts  of  the  alleged  agent 
unless  the  same  was  brought  to  the  knowl- 
edge of  the  alleged  principal,  and  not  repudi- 
ated by  him. 

Q.  ir.  Loverin-Brovone  Co.  v.  Bank  of 
Buffalo,  7  N.  D.  669,  75  N.  W.  923 ;  Fontaine 
Crossing  d  Electrical  Co.  v.  Rauck,inMich. 
401,75  N.  W.  10C3.  See  also  Bond  v.  Pontiac, 
O.  d  P.  A.  R.  Co.  62  Mich.  643,  29  N.  W.  482. 

Cases  in  sister  states  are  in  harmony  with 
Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801. 

Wheeler  v.  Guild,  20  Pick.  545,  32  Am. 
Dec.  231 ;  Murphy  v.  Barnard,  162  Mass.  72, 
38  N.  E.  29;  Crwne  v.  Qruenewald,  120  N. 
Y.  274,  24  N.  E.  456;  Williams  v.  Walker,  2 
Sandf.  Ch.  325.  See  also  Biggins  v.  Moore, 
34  N.  Y.  417;  Hirshfield  v.  Waldron,  54 
Mich.  649,  20  N.  W.  628;  Kornemann  v. 
Monaghan,  24  Mich.  36 ;  Reynolds  v.  Contin- 
ental Ins.  Co.  36  Mich.  131 ;  Joy  v.  y<WK?e,104 
Mich.  97,  62  N.  W.  140;  Trowbridge  v.  Ross, 
105  Mich.  598,  63  N.  W.  534 ;  Bromley  v. 
Lathrop,  105  Mich.  492,  63  N.  W.  510;  Wil- 
son V.  Campbell,  110  Mich.  580,  35  L.  R.  A. 
544,  68  N.  W.  278;  Terry  v.  Duramd  Land 
Co.  112  Mich.  665,  71  N.  W.  525;  Church 
Asso.  V.  Walton,  114  Mich.  677,  72  N,  W. 
998;  Babcock  v.  Young,  117  Mich.  155,  75 
N.  W.  302 :  Bacon  v.  Pomeroy,  118  Mich.  145, 
76  N.  W.  324;  Schenk  v.  Dexter,  77  Minn.  15, 
79  N.  W.  526 ;  Stolzman  v.  Wyman,  8  N.  D. 
108,  77  N.  W.  285;  Hammond  v.  Edwards, 
66  Neb.  637.  77  N.  W.  75 ;  Campbell  v.  O'Con- 
nor, 55  Neb.  638,  76  N.  W.  167 ;  Hollinshead 
V.  John  Stuart  d  Co.  8  N.  D.  35,  42  L.  R.  A. 
659,  77  N.  W.  89;  1  Jones,  Mortg,  4th  ed.  § 
964. 

Mr.  George  Ij.  Willianii,  for  respond- 
ent: 

An  agent  may  appoint  a  deputy  or  sub- 
agent:  (1)  Whenever  he  is  allowed  to  do 
fio  by  a  lawful  custom  or  usage;  (2)  where 
the  act  is  purelj'  ministerial;  (3)  >vhere  the 
object  of  the  agency  cannot  lawfully  be  at- 
tained otherwise;  (4)  where  the  principal  is 
aware  that  his  agent  will  appoint  a  deputy. 

Mechem,  Agency,  pars.  192-197;  Ewell's 
Evans,  Principal  &  Agent,  par.  42;  Story, 
Agency,  par.  201;  1  Am.  &  Eng.  Enc.  Law, 
^d  ed.  pp.  980,  9835,  note  10;  Appleton 
Bank  v.  McOilvray,  4  Gray,  518,  04  Am.  Dec. 
92;  Chim  v.  Equitable  Trust  Co.  1  McCrary, 
51,  Fed.  Cas.  No.  5,867 ;  Buckland  v.  Conway, 
16  Mass.  396;  Foster  v.  Preston,  8  Cow.  198. 

It  conclusively  appears  that  before  the  pay- 
ment of  this  mortgage  a  foreclosure  action 
under  the  general  authority  and  direction 
of  Smith  to  Pulling  had  been  begun  in  the 
name  of  Beach,  in  which  P.  A.  Williams  had 
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appeared  therein  a«  his  attorney,  and  the' 
defendant  was  subjected  to  costs,  including 
Williams*  attorney's  fees  which  were  doubt- 
less received  by  Williams. 

The  authority  of  Williams  to  institute 
such  an  action  in  the  name  of  David  Beach, 
trustee,  is  presumed  without  proof. 

Schlitz  v.  Meyer,  61  Wis.  418,  21  N.  W. 
24?;  Beem  v.  Kimberly,  72  Wis.  343,  39  N. 
W.  542;  Shroudenbeck  v.  Phoenix  F.  Ins.  Co. 
15  Wis.  632 ;  Smith  v.  Bowditch,  7  Pick.  137. 

If  the  defendant  had  attempted  to  abate 
such  action  on  the  ground  that  Williams  had 
no  authority  to  commence  said  suit  there  is 
no  doubt  whatever  that  Pulling,  Smith,  and 
Beach  would  have  quickly  iurnished  over- 
whelming proof  of  his  authority  to  his  fur- 
ther cost.  As  the  lawful  attorney  of  Beach, 
Williams  had  the  absolute  right  to  settle  the 
action  commenced  and  to  accept  money  in 
payment. 

The  money,  although  paid  to  Pulling,  was 
nevertheless  paid  to  him  in  the  presence  of 
Williams,  and  with  his  consent  to  the  same 
being  in  settlement  and  compromise  of  the 
action  begun,  and  in  contemplation  of  law 
the  money  was  paid  to  him  as  the  attorney 
for  Beach. 

Kent  V.  Rockwell,  89  Hun,  88,  34  N.  Y. 
Supp.  1041 ;  Clark  v.  Randall,  9  Wis.  136,  76 
Am.  Dec.  252;  Union  Bank  v.  Geary,  5  Pet. 
99,  8  L.  ed.  60. 

The  plaintiff  had  the  right  to  presume  that 
said  proceedings  in  foreclosure  were  com- 
menced with  authority,  and  such  authority 
cannot  be  disputed. 

Cleveland  v.  Hopkins,  55  Wis.  387,  13  N. 
W.  225;  American  Ins.  Co.  v.  Oakley,  9 
Paige,  498,  38  Am.  Dec.  561 ;  Thomas  v.  Jor- 
den,  57  Pa.  331 ;  Brown  v.  Nichols,  42  N.  Y. 
26;  Smith  v.  Bowditch;  7  Pick.  137;  Hamil' 
ton  V.  Wright,  37  N.  Y.  502;  Denton  v. 
Noyes,  6  Johns.  296,  5  Am.  Dec.  237;  WU^ 
liam^  V.  Johnson,  112  N.  C.  424,  21  L.  R.  A, 
848,  17  S.  E.  496. 

If  the  pajTiient  w'as  in  fact  to  Pulling  it 
was  a  sufficient  payment  to  charge  the  de- 
fendant Beach  and  discharge  the  mortgage 
under  the  circumstances. 

Chicago  d  N.  W.  R.  Co.  v.  James,  24  Wis. 
388 ;  Kasson  v.  Noltner,  43  Wis.  646 ;  Bouck 
V.  Enos,  61  Wis.  660,  21  N.  W.  825;  Phillips 
V.  McGrath,  62  Wis.  124,  22  N.  W.  169;  Gal- 
linger  V.  Lake  Shore  Traffic  Co.  67  Wis.  529, 
30  N.  W.  790 ;  Estey  v.  Snyder,  76  Wis.  624, 
45  N.  W.  415;  ZAegan  v.  Strieker,  110  Mich. 
282,  68  N.  W.  122;  Wilson  v.  LaTour,  108 
Mich.  547,  66  N.  W.  474 ;  Bissell  v.  Dowling, 
117  Mich.  646,  76  N.  W.  100;  Holt  v.  Schnei- 
der, 57  Neb.  523,  77  N.  W.  1086;  Thomson  v, 
Shelton,  49  Neb.  644,  68  N.  W.  1055 ;  PhoenisB 
Ins.  Co.  V.  Walter,  51  Neb.  182,  70  N.  W. 
938;  FoiMs  v.  Evans,  52  Minn.  551,  54  N. 
W.  743;  Hare  v.  Bailey,  73  Minn.  409,  76  N. 
W.  213;  General  Convention  of  Cong.  Minis- 
ters  d  Churches  v.  Torkclson,  73  Minn.  401, 
76  N.  W.  215;  Rcid  v.  Kellogg,  8  S.  D.  696, 
67  N.  W.  687 ;  Edinburgh-American  Land 
Mortg.  Co.  v.  Noonan,  11  S.  D.  141,  76  N. 
W.  298;  Kent  v.  Congdon,  33  Fed.  Rep.  2285 
Wilcox  V.  Carr,  37  Fed.  Rep.  130. 
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Ratification  of  the  acts  of  an  unauthorized 
a<:^ent  is  the  equivalent  of  prior  express  au- 
thority. 

Baliston  Spa  Bank  v.  Marine  Bank,  10 
Wis.  120;  Morse  v.  Ryan,  26  Wis.  350;  67ii- 
cago  d  A'.  W.  R.  Co.  v.  James,  24  Wis.  388. 

Beach  has  actually  availed  himself  in  part 
of  the  benefit  of  the  foreclosure  action. 
Sohafer  and  his  grantee  were  compelled  by 
virtue  of  the  foreclosure  action  to  pay  the 
balance  of  the  interest  and  the  principal  and 
the  costs  of  the  suit,  including  attorney's 
fees,  which  all  belonged  to  Beach. 

Porter  v.  Vandercook^,  11  Wis.  70. 

Beach  has  never  shown  any  disposition  to 
part  with  any  of  the  fruits  of  the  transac- 
tion, but  still  retains  them.  He  could  not 
retain  any  part  of  the  money  collected  by 
this  foreclosure  action,  and  not  ratify  the 
means  by  which  it  was  obtained,  especially 
after  knowledge  came  to  him  of  the  circum- 
stances under  which  it  was  obtained. 

Burke  v.  Milicaukee,  L.  8,  d  W.  R.  Co,  83 
Wis.  410,  53  N.  W.  692;  Morse  v.  Ryan,  26 
Wis.  356. 

Beach  ratified  other  similar  acts  of  Smith 
and  of  Pulling  as  to  collecting  both  principal 
and  interest,  foreclosing  when  they  deemed 
proper,  even  without  the  papers,  and  ae- 
<!epted  and  transferred  the  title  obtained 
through  those  judgments. 

Lachner  v.  Salomon,  9  Wis.  129;  Chicago 
d  y,  W.  R.  Co.  v.  James,  24  Wis.  388. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  decision  in  this  case  is  not  grounded 
on  any  estoppel  of  defendant  by  his  conduct, 
and  the  conduct  of  others  for  which  he  was 
responsible,  to  deny  the  authority  of  Pulling 
to  receive  payment  of  the  mortgage  debt; 
and  there  is  no  evidence  in  the  record  to 
sustain  any  such  theory.  W^hatever  was  the 
customary  way  of  conducting  the  business 
prior  to  the  making  of  the  loan  to  Schafer, 
between  defendant  and  Smith  and  between 
Smith  and  Pulling  or  the  Marshfield  Land 
Company,  or  the  way  in  which  business  was 
conducted  between  the  parties  thereafter,  it 
is  not  claimed,  and  there  is  not  a  word  of 
evidence  tending  definitely  to  show,  that 
Schafer  knew  anything  about  it  or  that  he 
was  influenced  by  any  appearance  of  authori- 
ty on  the  part  of  Pulling  other  than  the  cir- 
cumstances that  he  borrowed  the  money 
through  Pulling  and  the  latter  had  assumed 
the  right  to  collet  interest  and  to  cause  an 
action  of  foreclosure  to  be  commenced  for 
nonpayment  thereof. 

The  customary  and  indispensable  evidence 
of  apparent  authority  as  was  held  in  Bartel 
V.  Brown,  104  Wis.  493.  80  N.  W.  801,— pos- 
session of  the  note, — Pulling  did  not'  have, 
as  Schafei*  well  knew  when  he  parted  with 
the  money.  The  note  and  mortgage,  and  all 
the  papers  relating  thereto,  were  in  the  pos- 
session of  appellant  at  New  York.  Schafer 
parted  with  his  money  upon  the  mere  receipt 
of  Pulling,  executed  in  the  name  of  his  land 
company.  The  receipt  does  not  purport  to  be 
given  for  appellant,  And  there  was  no  pre- 
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tense  by  Pulling  that  he  was  acting  by  au- 
thority, except  what  was  inferable  from  the 
fact  that  he  assumed  to  act  in  the  matter. 
As  was  well  said  in  Joy  v.  Vance,  104  Mioh. 
1)7,  02  X.  W.  140,  if  Schafer  had  been  as  care- 
ful to  ascertain  the  authority  of  Pulling  as 
appellant  was  to  guard  his  interest  by  keep- 
ing possession  of  the  papers  relating  to  the 
loan,  no  one  would  have  suflfered  by  PuUing's 
dishonesty. 

Bartel  v.  Brown  rules  this  case  in  this  re- 
spect: The  note  not  being  in  Pulling's  pos- 
session when  he  received  the  money,  such  re- 
ceipt was  not  in  fact  a  payment  to  appellant 
unless  Pulling  had  actual  authority  to  rep- 
resent the  appellant  in  the  transaction.  The 
question  of  what  is  requisite  to  apparent  au- 
thority in  such  cases  received  careful  consid- 
eration in  the  Bartel  Case,  and  the  decision 
is  in  line  with  the  great  weight  of  judicial 
and  text-book  authority.  The  principle 
there  declared  must  be  considered  as  too 
firmly  established  to  be  open  to  reconsidera- 
tion. In  addition  to  the  authorities  cited  in 
the  Bartel  Case,  the  following  are  directly  in 
point:  Ilgenfritz  v.  Mutual  Ben.  L.  Ins.  Co. 
81  Fed.  Rep.  27 ;  Mutual  Ben.  L.  Ins.  Co.  v. 
Miles,  81  Fed.  Rep.  32;  Cummings  v.  Hurd^ 
49  Mo.  App.  139;  Murphy  v.  Barnard,  162 
Mass.  72,  38  N.  E.  29 ;  Johnston  v.  Milwaukee 
d  W.  Invest.  Co.  46  Neb.  480,  64  N.  W.  1100; 
Joy  V.  Vance,  104  Mich.  97,  62  N.  W.  140; 
TrowhHdge  v.  Ross,  105  Mich.  598,  63  N.  W. 
634 ;  Wilson  y.fiampbelU  1 10  Mich.  530,  35  L. 
R.  A.  644.  68  N.  W.  278;  Church  Asso.  v. 
Walton,  114  Mich.  677,  72  N.  W.  998;  Bacon 
v.  Pomeroy,  118  Mich.  145,  76  N.  W.  324; 
Dexter  v.  Morrow,  76  Minn.  413,  79NAV.394; 
Hollinshead  v.  John  Stuart  d  Co.  8  N.  D.  35, 
42  L.  R.  A.  659,  77  N.  W.  89 ;  Randolph,  Com. 
Paper,  §  1450,  and  cases  cited. 

There  is  tery  little  conflict  in  the  evidence, 
and  it  is  not  contended,  as  we  understand  it, 
but  that  the  facts  were  correctly  found  by  the 
trial  court  so  f^r  as  the  findings  are  confined 
to  what  was  said  and  done  by  the  parties. 
From  such  occurrences  and  the  nature  of  the 
business  Smith  was  employed  to  transact  for 
defendant,  the  trial  court  found  by  inference, 
as  a  fact,  that  Smith  was  given  authority  by 
appellant  to  employ  Pulling  to  transact  the 
business  done  by  him,  including  that  with 
Schafer;  and  further  concluded  from  the 
tacts,  as  a  matter  of  law,  that  Pulling  was 
the  appellant's  agent,  and  that  his  acts  were 
the  acts  of  the  appellant.  That,  as  we  un- 
derstand the  trial  court,  is  on  the  theory 
that'  the  facts  found  indicate  that  Pulling 
was  a  general  agent  of  defendant  and  as  such 
was  authorized  to  receive  payment  from 
Schafer,  such  act  being  within  the  scope  of 
the  general  employment.  The  contest  on 
this  appeal  is  on  the  points  indicated. 

We  are  unable  to  agree  with  the  trial 
court's  coneUision  that  the  nature  of  appel- 
lant's relations  with  Smith  required  the  lat- 
ter tx)  employ  assistants  and  delegate  to  them 
authority  to  perform  the  important  branch 
of  the  business  of  the  agency  of  collecting 
and  remitting  money.  True,  an  agent  may 
employ  others  to  assist,  him  in  the  purely 
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ministerial  and  unimportant  details  of  his 
employment,  but  not  to  do  the  e^^sentiuls  of 
the  agency,  involving  the  skill,  intelligence, 
responsibility,  and  judgment  that  is  at  the 
very  bottom  of  the  employment.  The  spe- 
cial confidence  reposed  in  the  agent  uii  to 
ftuch  matters  precludes  him  from  deleguting 
his  trust  to  others  except  upon  some  express 
understanding  with  his  princi[>al.  ^lechem. 
Agency,  §  116,  and  cases  cited. 

The  doctrine  is  familiar  that  if  a  person 
be  intrusted  with  a  note  for  collecUon,  and 
the  del)tor  resides  so  far  from  the  place  of 
business  of  such  person  that  he  cannot  con- 
veniently reach  such  debtor  so  as  to  properly 
and  promptly  perform  the  service,  authovily 
will  be  implied  that  such  person  may  for- 
ward the  note  to  a  collector  within  conven- 
ient reach  of  the  debtor  and  perform  the 
servce  through  such  collector.  That  is  with- 
in the  general  rule  that  authority  to  an  agent 
to  do  an  act  includes  authority  to  use  the 
usual  and  necessary  nieane  to  effect  the  pur- 
poses of  the  agency. 

If  Smith  had  authority  in  this  case  to  col- 
lect the  note  from  Sehafer,  the  fact  that  he 
did  not  have  possession  of  the  security  ef- 
fectually, prima  facie,  rebuts  the  theory  that 
he  had  authority  to  transfer  his  trust  to 
Pulling,  because  such  possession  and  ability 
to  transfer  it  to  Pulling  was  indispensable  to 
enable  Smith  to  clothe  Pulling  with  apparent 
authority  to  act  in  the  matter  and  to  en- 
force collection  of  the  debt,  i/  Sehafer  were 
to  stand  upon  his  rights  or  even  act  as  a  rea- 
sonably careful  person  should. 

Having  come  to  the  conclusion  that  the 
facts  found,  from  which  the  trial  court  in- 
ferred authority  in  Smith  to  employ  Pulling, 
y  do  not  lead  to  such  inference,  consistent  with 
legal  principles,  we  might  decline  to  go  fur- 
ther. However,  we  have  carefuUv  consid- 
cred  the  circumstances  found  by  the  court, 
and  come  to  the  conclusion,  in  the  light  of 
the  law  applicable  thereto,  tl^at  they  do  not 
warrant  tiie  inference  that  Pulling  was  au- 
thorized by  Smith  to  collect  the  money  from 
Sehafer.  We  cannot  say  the  relations  between 
Smith  and  Pulling,  and  the  manner  in  which 
they  conducted  business,  were  sufficient  to 
prevent  Smith  from  denying  Pulling's  au- 
thority under  the  doctrine  of  estoppel,  be- 
cause there  is  no  finding  that  Sehafer  knew 
of  such  relation  and  course  of  businefts, 
neither  is  there  any  evidence  to  that  effect, 
as  before  indicated.  We  cannot  say  that 
Pulling  had  implied  authority  to  collect  the 
money  from  Sehafer,  because  he  did  not  Jiave 
possession  of  the  note  and  mortgtige.  We 
cannot  say  that  the  facts  found  implied  ex- 
press or  actual  authority  to  Pulling  to  col- 
lect the  money  from  Sehafer  because  such  a 
conclusion,  against  a  ])erson  who  exercises 
the  precaution  to  protect  himself  from  fraud 
or  loss  by  keeping  possession  of  his  securi- 
ties, in  favor  of  another  who  claims  to  have 
extinguished  them  by  payment  to  such  per- 
son's agent,  within  the  great  weight  of,  if 
not  universal,  authority,  requires  strong  and 
convincing  evidence, — much  stronger  evi- 
dence than  the  circumstances  found  to  exist 
50  L.  R.  A. 


in  this  c.i«e.  A  review  of  a  few  of  the  cases 
already  cited  will  demonstrate  the  correct- 
nej"?  of  what  is  here  said. 

In  Marpkii  v.  Barnard^  162  Mass.  72,  38  N. 
E.  20,  cite<l  by  appellant's  counsel,  the  irsort- 
gagee,  a  lawyer,  having  assigned  the  note  and 
mortgage,  by  consent  of  the  assignee  was  al- 
lowed to  retain  possession  thereof  for  the 
purpose  of  collecting  the  interest  as  it  should 
fall  due.  Thereafter  the  mortgagor,  in  igno- 
rance of  the  assignment,  and  without  know- 
ing of,  hence  without  relying  upon,  the  mort- 
gagee's custody  of  the  securities,  and  at  a 
place  other  than  the  mortgagee's  oflice  where 
the  papers  were  kept,  made  payments  to  the 
mortgagee  to  apply  on  the  principal  of  the 
debt,  which  payments  the  mortgagee  em- 
bezzled. It  was  held  that  regard Ic-s  of  the 
hardship  to  the  mortgagor,  the  stringent 
rules  governing  the  handling  of  negotiable 
paper  required  the  court  to  hold  that  the 
mortgagor,  in  making  the  payn»ent  to  the 
nv>rtgagee  on  the  mere  asdinnption  that  he 
wa«  the  owner  of  the  note,  because  of  want 
of  knowledge  of  the  assignment,  did  not  pre- 
clude the  true  owner  of  the  securities  from 
enforcing  the  full  payment  of  the  debt. 

In  Bromley  v.  Laihrop^  105  Mich.  492,  63 
N.  \Y.  510,  the  assignor  of  a  mortgage,  who 
was  engaged  in  loaning  money  on  real  estate 
and  subsequent  to  the  assignment  associated 
others  with  him  in  carrying  on  the  same  busi- 
ness under  the  corporate  name  of  the  Michi- 
gan Mortgage  Company,  collected  the  semi- 
annual instalments  of  interest  on  the  mort- 
gage debt  for  about  nine  years,  once  in  the 
meantime  arranging  an  extension  of  the  time 
of  payment  of  the  principal,  and  sent  such 
collections,  as  made,  to  the  assignee  upon  re- 
ceipt of  the  interest  coupons.  The  mort- 
gagor did  not  know  of  the  assignment  of  the 
mortgage,  and  the  assignee  did  not  know 
that  the  assignor  and  his  successor  assumed 
to  the  mortgagor  to  have  any  authority  other 
than  to  receive  the  interest  ])ayments  and  to 
remit  the  same  lipon  receipt  of  the  cou- 
pons. At  the  maturity  of  the  debt,  the  se- 
curities being  in  the  hands  of  the  assignee, 
the  mortgage  company  demanded  payment  of 
the  note  of  the  debtor,  whereupon  he  paid 
the  same,  supposing  from  the  manner  in 
which  the  businee-sS  had  been  conducted  for 
years  that  it  was  the  true  owner  of  the  debt 
or  had  authority  to  collect  it.  The  court 
held  that  there  was  no  ground  for  a  conclu- 
sion that  the  assignee  of  the  mortgage  gave 
to  the  mortgage  company  either  general  or 
special  authority  to  receive  the  money  for 
him. 

In  Church  Asso.  v.  Walton,  114  Mich.  677, 
72  X.  W.  998.  the  Michigan  Mortgage  Com- 
pany was  again  the  mischief-maker.  A  long 
(■orre,<^pondence  l)et\veen  one  Bissell  and  the 
mortgage  company  was  received  in  evidence, 
very  much  the  same  as  in  this  case,  showing 
that  liissell,  as  agent,  made  a  large  number 
of  mortgage  loans  through  the  mortgage 
company,  the  business  covering  a  oonsidera* 
ble  period  of  time,  and  that  the  company 
made  all  collections  of  interest  on  and  princi- 
pal of  the  loane,  and  remitted  the  same  to 
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Bissell  as  such  interest  and  principal  became 
due;  that  the  company  received  express  di- 
rections from  Bissell,  from  time  to  time,  or 
the  papers  were  sent  to  it  for  delivery  on  pay- 
ment of  th«  money.  The  mortgage  company 
collected  the  interest  on  the  loan  in  question 
as  occasion  required  and  in  the  end  collected 
the  principal  without  any  express  directions 
to  do  so,  assuming  to  have  general  charge  of 
the  Bissell  loans,  and  without  having  posses- 
sion of  the  note  and  mortgage.  The  mort- 
gagor made  the  payment,  in  ignorance  that 
the  mortgage  and  the  debt  secured  thereby 
had  been  assigned,  supposing  that  the  mort- 
gage ccfmpany  was  the  owner  thereof.  The 
•court  held  that  such  facts  did  not  establish  a 
general  agency  in  the  mortgage  company  to 
collect  the  principal  of  the  Bissell  loans  or 
of  the  one  in  question. 

The  case  before  us,  like  those  above  re- 
ferred to,  and  many  more  that  might  1)e 
cited,  ia  one  of  great  hardship  to  respondent 
and  his  vendor.  If  there  were '  a  way  by 
which  they  could  be  protected,  consistently 
with  established  legal  principles,  the  court 
would  gladly  do  so.  It  is  plain  that  one  of 
two  parties  must  suffer  from  the  dishonesty 
of  Pulling.  The  court  cannot  determine 
which  one  must  bear  the  burden  by  the  stand- 
ard of  which  can  best  bear  the  loss,  but  must 
be  guided  by  the  law  governing  such  situa- 
tions. Appellant  used  the  precaution  to 
keep  possession  of  his  securities,  the  indis- 
pensable evidence  of  implied  authority  to  col- 
lect the  mortgage  debt.     No  express  direc- 


tion was  given  to  Pulling,  by  anyone,  to  make 
the  collection,  and  he  had  no  general  authori- 
ty covering  the  subject.  There  is  eertainly 
no  definite  evidence  that  he  was  in  the  habit 
of  collecting  the  principal  of  appellant's 
loans  without  express  direction  to  do  so,  or 
possession  of  the  securities.  He  did  not,  by 
anything  he  said  or  did  at  the  time  the  pay- 
ment was  made  by  Schafer,  indicate  to  him 
that  he  was  acting  under  the  directions  of 
appellant  or  Smith.  Ue  was  responsible  to 
Smith  for  the  payment  of  interest  on  the 
debt,  and  his  closing  up  of  the  transactions 
with  Schafer,  upon  default  being  made  in  the 
first  instalment  of  interest,  without  the  op- 
tion to  declare  the  principal  of  the  debt  due 
being  exercised  by  the  owner,  indicates  that 
he  was  acting  to  save  himself  rather  than  to 
save  Smith  or  appellant,  or  to  perform  an 
authorized  service  for  them  or  either  of 
them.  His  position  enabled  him  to  impose 
on  Schafer  by  obtaining  the  latter's  money 
without  a  surrendec  of  the  note  and  mort- 
gage, simply  because  Schafer  neglected  to  in- 
sist on  such  surrender  before  making  the  pay- 
ment. The  penalty  of  such  negligence  biust 
rest  upon  the  one  who  was  at  fault.  The 
misfortune  cannot  be  shifted  to  appellant, 
who  rightfully  relied  on  the  possession  of 
his  securities  for  collection. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  with  direc- 
tions to  render  judgment  dismissing  the  com- 
plaint, with  costs. 
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Re  FIXEN  &  COMPANY,  Bankrupts. 

Edward  W.  FOnOY,  Trustee,  etc.,  of  Fixcn 
&  Company,  Appt.y 

V. 

MARSHALL    FIELD    &    COMPANY. 

(42  C.  C.  A.  354,  102  Fed.  Rep.  205.) 

1.  Tlte  payiucnt  of  money  by  an  insol- 
vent to  nn  nnaecnred  creditor,  in  the 
ordinary  course  of  bnniness.  Is  a  trans- 
fer of  property  within  the  meaning  of  the 
bankruptcy  act  1808,  {  60o,  providing  that 
a  person  shall  be  deemed  to  have  given  a  pref- 
erence, if,  being  Insolvent,  he  makes  a  trans- 
fer of  any  of  his  property  the  effect  of  which 
will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class. 

2.  A  creditor  wlio  has  received  an  nn- 
lavrful  preference  by  payment  from 
an  insolvent  within  four  months  before  lils 
adjudication  In  bankruptcy  cannot  be  allowed 
to  claim  for  the  balance  of  his  account  with- 
out surrendering  his  preference  as  required 
by  bankruptcy  act  1808,  i  57(7,  although  he 
received  the  payment  In  the  regular  course 


Note. — As  to  what  constitutes  an  unlawful 
preference,  see  Berger  v.  Varrelmann  (N.  Y.) 
12  L.  B.  A.  808.  Contra,  see  Akers  v.  B6wan 
<S.  C.)  10  L.  B.  A.  705;  Cutter  y.  Pollock  (N. 
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of  business,  without  knowledge  of  the  debt- 
or's  insolvency,  aud  continued  .to  sell  him 
goods. 

(May  21,  1000.)     . 

APPICAL  by  the  bankruptcy  trustee  of 
Fixen  &  Company  from  a  judgment  of 
the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  allow- 
iui;  a  claim  upon  assets  in  his  hands  of  Mar- 
shall Field  &  Company  which  was  alleged 
to  have  received  a  preferential  payment  so 
as  to  be  disentitled  to  further  participation 
in  the  assets  in  the  hands  of  the  trustee. 
Ifayersal. 

Hefore  (Jilbcrt,  RosSj  and  Morrow,  Circuit 
Judges. 

Statement  by  Morrow^,  Circuit  Judge: 
This  cause  comes  before  this  court  upon 
the  alleged  error  of  the  district  court  for  the 
southern  district  of  California,  sitting  as  a 
court  of  bankruptcy,  i^  allowing  the  claim 
of  Marshall  Field  &  Co.  against  the  estate 
of  Fixen  &  Co.,  bankrupts.  It  appears  that 
on  May  29,  1899,  Fixen  &  Co.  were  indebted 


D.)  26  L.  B.  A.  377;  Sandwich  Mfg.  Co.  T. 
Max  (S.  D.)  24  L.  B.  A.  524;  Maiming  t.  Beck 
(N.  Y.)  14  L.  B.  A.  198. 
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to  Marshall  Field  &  Co.,  appellees  herein,  in 
the  sum  of  $745.61  for  merchandise  sold  and 
delivered  to  said  Fixen  &  Co.  by  the  appel- 
lees, and  that  on  that  day  the  appellees  re- 
ceived from  Fixen  &  Co.,  in  the  ordinary 
course  of  business,  the  sum  of  $428.45  on 
account  of  said  indebtedness,  leaving  a  bal- 
ance of  $317.16  still  due  the  appellees. 
Shortly  thereafter  the  appellees  again  sold 
merchandise  to  the  said  Fixen  &  Co.  to  the 
amount  of  $232.50,  making  a  total  indebted- 
ness of  $549.66.  It  has  been  shown  that 
Fixen  &  Co.  were  insolvent  on  May  29,  1899, 
when  they  made  the  payment  on  account  to 
the  appellees,  and  that  said  payment  was 
made  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy.  The  court  below  al- 
lowed the  claim  of  appellees,  as  creditors  of 
the  bankrupts,  for  $549.66.  The  trustee  of 
the  bankrupt  estate,  appellant  herein,  ob- 
jected to  this  allowance  upon  the  ground 
that  the  bankrupts  had,  while  insolvent, 
given  a  preference  to  .the  claimants,  Mar- 
shall Field  &  Co..  by  said  payment  on  ac- 
count; that  said  claimants  had  not  surren- 
dered any  portion  of  said  payment  to  the 
bankrupt  estate  or  to  the  trustee  thereof, 
and  the  enforcement  of  said  transfer  and 
payment  would  give  to  said  claimants  a 
greater  percenta^sre  of  their  debt  than  to  oth- 
er creditors  of  the  same  class.  Upon  this 
contention  the  trustee  brings  the  matter  to 
this  court,  and  asks  for  a  reversal  of  the 
judguient  of  the  court  below. 

Mr.  E.  T.  Dunning,  for  appellant: 

A  creditor  who  has  received  an  advantage 
and  wishes  to  avail  himself,  at  his  o\nti  elec- 
tion, of  the  benefits  of  the  bankruptcy  act, 
to  get  a  further  advantage  from  the  bank- 
rupt estate,  should,  in  equity  and  fair  deal- 
ing, first  surrender  the  'advantage  he  has 
already  received ,  before  being  allowed  to 
pro-rate  with  the  other  creditors  who  have 
not  received  such  advantage  from  the  insol- 
vent debtor. 

Strohel  <f  W.  Co.  v.  Knost.  99  Fed.  Kep. 
409,  1  N.  B.  N.  403 :  Re  Fort  Wayne  ElfG- 
tric  Corp.  96  Fed.  l^ep.  803:  Re  Cnnhaim, 
97  Fed.  TJep.  923.  2  N.  B.  N.  Bep.  148;  Re 
Wise,  2  N.  11.  N.  Bep.  151 :  T^veland.  Bank- 
ruptcv.  257;   Collier.  Bankruptcy.  285. 

It  is  to  be^  assumed  that  words  and  phras- 
es are  used  in  their  popular  and  common  ac- 
ceptation. 

23  Am.  &  Encr.  Enc.  Law,  pp.  298.  290; 
Sedgw.  Stat.  &  Const  L.  231 ;  Coolev.  Const. 
Lim.  197;  Woodhnn/  v.  Berry.  18  Ohio  St 
462;  Coe  V.  Lawrence.  1  El.  &  Bl.  510;  Kuifj 
V.  Barham,  8  Barn.  &  C.  99:  Atty.  Gen.  v. 
Locktoood,  9  Mees.  &  W.  395 ;  Gardner  v. 
Collins,  2  Pet.  93,  7  L.  ed.  359;  Brewer  v. 
Blougher,  14  Pet  178,  10  L.  ed.  408;  People 
fvr  rel.  Hall  v.  Green  County  Supers.  13  Abb. 
N.  C.  424. 

The  considerations  of  evil  and  hardship 
may  properly  exert  an  influence  in  giving  a 
construction  to  the  statute,  when  its  lan- 
guage is  ambiguous  or  uncertain  and  doubt- 
ful, not  when  it  is  plain  and  explicit. 

Sutherland,  Stat  Constr.  §  324;  Collins 
V.  Carman,  5  Md.  503;  Johnson  v.  Hudson 
60  L.  R.  A. 


River  R.  Co.  49  N.  Y.  456;  Dudley  v.  Rey- 
nolds y  1  Kan.  285. 

Mr.  I.  H.  Johnston  also  for  appellant 

Messrs.  Charles  Udell,  L.  Ii.  Shelton^ 
and  H.  G.  VST.  Binkelspiel,  for  appellee: 

The  lawmakers  did  not  use  the  word* 
"transfer  of  property"  to  indicate  the  ordin- 
ary payment  of  money  in  the  usual  course 
of  business. 

Re  Piper,  2  N.  B.  X.  Rep.  8. 

The  whole  act  must  be  eonsti*ued  togeth- 
er, and  such  construction  shows  the  inten- 
tion of  the  legislature  to  protect  and  not 
prohibit  the  doing  of  business  in  the  ordin- 
ary and  usual  course. 

It  is  not  the  mere  legal  sense  of  a  word  in 
a  statute  which  shall  be  looked  to,  but  the 
apparent  intention  of  the  whole  statute,  the 
subject-matter,  the  eflFects  -and  consequen- 
ces, and  the  reason  and  spirit  of  the  law. 

Crook  V.  People's  Xat.  Bank,  29  Alisc.  30, 
60  N.  Y.  Supp.  309;  Tiffany  v.  Lueas,  15 
Wall.  421,' 21  L.  ed.  19$. 

Mr.  Henry  Ach,  amicus  curiw. 


Morrow^,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  to  be  determined  in  this  case 
is  whether  a  payment  made  on  account  by 
an  insolvent  debtor,  in  the  ordinary  course 
of  business,  within  four  months  prior  to- 
his  adjudication  in  bankruptcy,  where  it 
does  not  appear  that  the  xireditor  receiving 
the  payment  had  reasonable  cause  to  believe 
that  it  was  intended  as  a  preference,  consti- 
tutes a  preference,  under  the  bankruptcy 
act,  that  will  prevent  the  allowance  of  the 
creditor's  claims  for  the  balance  of  the  ac- 
count Section  60  of  that  act  provides  (30 
Stat  at  L.  562,  chap.  541):  "(a)  A  per- 
son shall  be'  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  h«  has  procured  or 
suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  such  a  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debts  than  any  other  of  such  creditors  of 
the  same  class."  ♦ 

It  has  been  questioned  whether  a  payment 
of  money  in  the  ordinary  course  of  business 
can  be  considered  a  transfer  of  property.  In 
§  1  of  the  same  act,  however,  the  word 
"transfer"  is  defined  as  including  "the  sale 
and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  the 
posscjision  of  property,  absolutelj'  or  condi- 
tionally, as  a  pajTnent,  pledge,  mortgage, 
gift,  or  security."  As  the  word  "property" 
is  legally  understood  to  include  every  clas-^ 
of  acquisitions  which  a  man  can  own  or 
have  an  interest  in,  it  must  certainly  cover 
money;  and  the  payment  of  money,  there- 
fore, by  an  insolvent  to  an  unsecured  credit- 
or within  the  statutory  period  must  be  con- 
sidered a  transfer  of  his  property,  consti- 
tuting a  preference,  under  §  60o  of  the  act 
of  bankruptcy,  the  enforcement  of  which 
transfer  would  allow  one  creditor  to  obtain- 
a  greater  percentage  of  his  debt  than  any 
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other  creditors  of  the  same  class.  How  is 
such  preference  to  be  dealt  with? 

Subdivision  "b"  of  §  00  of  the  same  act 
provides:  ^'If  a  bankrupt  shall  have  gdvcn 
a  preference  within  four  months  before  tiie 
filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and 
the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from 
such  person." 

It  is  not  contended  that  the  appellees 
herein  believed  or  had  any  knowledge  that 
the  payment  from  the  bankrupt  was  intend- 
ed to  give  to  them  a  preference,  or  that  it 
would,  ill  effect,  be  a  preferential  transfer. 
The  trustee  could  not,  therefore,*  recover 
upon  the  ground  stated  in  subdivision  "b." 
But  the  bankruptcy  act  provides,  in  §  57or, 
that  "the  claims  of  creditors  who  have  re- 
ceived preferences  shall  not  be  allowed  un- 
less such  creditors  shall  surrender  their 
preferences.'*  The  appellees  have  not  sur- 
rendered their  preference,  yet  seek  to  have 
their  claim  allowed  for  the  balance  due  them 
from  til"  bankrupt,  upon  the  contention  that 
they  received  the  payment  from  the  bank- 
rupt in  good  faith,  without  knowledge  of  its 
insolvency,  continued  to  sell  goods  to  the 
bankrupt  firm  in  the  usual  course  of  busi- 
ness, and  that  the  acceptance  of  said  pay- 
ment on  account  should  not  be  held  as  a 
preference  which  would  prevent  the  allow- 
ance of  their  claim.  In  the  former  bank- 
ruptcy act  of  1867,  the  belief  of  the  credi- 
tor as  to  the  intention  of  the  debtor  in  giv- 
ing a  preference  was  considered,  when  the 
surrender  of  such  preference  was  required. 
In  section  23  it  was  provided:  "Any  per- 
son who  .  .  .  shall  have  accepted  any 
preference,  having  reasonable  cause  to  he- 
lieve  that  the  same  was  made  or  given  by 
the  debtor  contrary  to  any  provision  of  this 
act,  shall  not  prove  the  debt  or  claim 
.  .  .  until  he  shall  have  first  surrendered 
to  the  assignee  all  property,  money,  benefit, 
or  advantage  received  by  him  under  such 
preference." 

But  in  the  act  of  1898  Congress  omitted 
from  §  57 g  any  reference  to  cause  for  belief 
on  the  part  of  the  creditor,  and  stated  in 
concise  and  uinnistakable  terms  that  *'the 
claims  of  creditors  who  have  received  pref- 
erences shall  not  be  allowed  unless  such 
creditors  shall  surrender  their  preferences." 
It  is  evident  that  the  purpose  or  intent  of 
the  parties  in  giving  or  receiving  a  prefer- 
ence was  not  intended  to  be  considered  in 
this  section,  but  the  effect  of  the  preference 
in  the  benefit  or  advantage  which  it  would 
give  to  one  creditor  over  another.  No  pen- 
alty is  imposed  on  the  creditor  by  the  sec- 
tion, but  merely  an  option  on  the  part  of  a 
creditor  who  has  received  a  preference  to 
keep  what  be  has  received,  and  take  no  divi- 
dends from  the  bankrupt's  estate,  or  to  sur- 
render his  preference  and  share  equally 
with  the  other  creditors  in  the  distribution 
of  the  estate.  The  fundamental  principle 
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of  the  act  is  a  real  and  effectual  equality  in 
the  distribution  of  the  bankrupt  estate. 
Lowell,  Bankruptcy,  p.  43.  In  the  disposi- 
tion of  property  among  creditors,  equality 
is  equity.  International  Bank  v.  Sherman^ 
101  U.  S.  403,  400,  25  L.  ed.  866,  867.  To 
accomplish  the  purpose  of  the  statute,  the 
court  exercises  its  equitable  jurisdiction  in 
dealing  with  preferences.  The  right  to  pre- 
fer creditors  is  an  infirmity  still  remaining 
in  the  body  of  the  common  law.  It  is  con- 
trary to  the  letter  and  spirit  of  the  maxim 
that  equal  it  V  is  equity.  J,  W.  Butler  Paper 
Co.  V.  Rabbins.  151  ill.  632,  38  N.  E.  153; 
11  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  186.  In 
this  view  of  the  scope  and  purpose  of  the 
act,  it  certainly  cannot  be  considered  inequi- 
table to  require«one  who  has  received  an  un- 
due portion  of  the  estate,  no  matter  if  in- 
nocently, to  surrender  that  advantage  before 
participating  in  further  distributions  of  the 
estate  with  those  who  have  not  received  such 
pr«*ference.     Collier,  Bankruptcy,  p.  286. 

It  is  urged  very  earnestly  on  behalf  of  the 
appellees,  and  by  counsel  who  have  appeared 
as  amici  curia},  that  this  interpretation  of 
the  act  will  be  disastrous  to  credit;  that  it 
will  unsettle  business,  and  render  mercan- 
tile transactions  so  uncertain  and  insecure 
that  the  coimtry  at  large  will  suffer  by  it. 
It  is  further  contended  that  Congress  did 
not  intend  bv  this  act  to  interfere  with  or 
disturb  the  ordinary  course  of  business  of 
the  coimtry;  and,  in  support  of  a  construc- 
tion of  the  statute  that  will  avoid  such  sup- 
posed consequences,  numerous  authorities 
are  cited,  which  may  be  summed  up  in  the 
rule  that  ''statutes  will  be  construed  in  the 
most  beneficial  way  which  their  language 
will  permit,  to  prevent  absurdity,  hardship, 
or  injustice.'*  Sutherland,  Stat.  Constr.  § 
324.  The  first  observation  pertinent  to  the 
consideration  of  this  rule  is  that  the  prov- 
ince of  con.st ruction  lies  wholly  within  the 
domain  of  ambiguitv.  Hamilton  v.  Rath' 
bone,  175  13.  S.  414,  421,  44  L.  ed.  219,  221, 
20  Sup.  Ct.  Bep.  155.  It  must  therefore  ap- 
pear that  the  statute  is  ambiguous,  and 
thus  open  to  construction.  "The  considera- 
tions of  evil  and  hardship  may  properly  ex- 
ert an  jnfiuence  in  giving  a  construction  to 
a  statute  when  its  language  is  ambiguous  or 
uncertain  and  doubtful,  but  not  when  it  is 
plain  and  explicit.  The  same  may  be  said 
of  the  consideration  of  convenience,  and,  in 
fact,  of  any  consequences.  If  the  intention 
is  expressed  so  plainly  as  to  exclude  all  con- 
troversy, and  is  one  not  controlled  or  af- 
fected by  any  provision  of  the  Constitution, 
it  is  the  law,  and  courts  have  no  concern 
with  the  effects  and  consequences.  Their 
simple  duty  is  to  execute  it."  Sutherland, 
Stat.  Constr.  §  324.  That  the  bankrupt  act 
is  ambiguous  and  uncertain  in  many  of  its 
provisions  cannot  be  denied.  But  we  are  of 
the  opinion  that  the  particular  provisions 
under  consideration  are  reasonably  clear 
and  certain.  Section  57 <7  provides  that  the 
claims  of  creditors  who  have  received  "pref- 
erences" shall  not  be  allowed  unless  such 
creditors  shall  surrender  their  "preferen- 
ces."   There  is  no  ambiguity  in  this  provi- 
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'SioQ,  and  no  uncertainty  as  to  its  purpose. 
When  a  creditor  presents  a  bona  fide  claim 
against  the  bankrupt  estate,  the  question  to 
be  determined  is,  Has  the  creditor  received 
a  "preference'*  in  his  dealings  with  the  bank- 
rupt? If  he  has,  the  claim  cannot  be  al- 
lowed. If  he  has  not,  it  must  be  allowed. 
'Then  the  question  arises,  What  is  the  mean- 
ing of  the  word  "preference?"  If  we  turn 
to  S  GOa,  we  find  the  word  "preference"  de- 
fined, and  it  is  there  cieclared  to  mean  a 
transfer"  by  the  bankrupt  "of  any  of  his 
property,"  where  the  effect  of  the  enforce- 
ment of  such  a  "transfer"  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class.  This  defi- 
nition fits  very  doeely  into  §  67<7,and  points 
out  still  more  distinctly  the  preferred 
claims  that  are  disallowed.  But,  to  under- 
stand accurately  the  character  of  the  trans- 
action that  will  amount  to  a  preference,  we 
must  look  for  the  meaning  of  the  words 
"transfer  of  property."  This  meaning  is 
found  in  paragi*aph  25  of  §  I  of  the  act, 
where  a  "payment"  is  explicitly  made  one 
of  the  methods  of  transferring  property. 
With  respect  to  the  question  under  consid- 
eration, the  statute  itself  has  furnished  us 
with  this  information:  (1)  That  a  pay- 
ment of  money  is  a  transfer  of  property: 
(2)*  a  transfer  of  property  by  an  insolvent 
-debtor,  whereby  his  creditor  obtains  a 
greater  percentage  of  his  debt  than  any 
other  creditor  of  his  class,  is  a  preference; 
(3)  a  claim  of  a  creditor  who  has  receive<l 
a  preference  shall  not  be  allowed,  unless 
such  creditor  shall  surrender  his  preference. 
The  word  "preference,"  as  used  in  paragraph 
2  of  S  3a,  and  in  S  606,  has  no  other  mean- 
ing than  that  declared  in  §  60a'.  It  is  true 
that  in  those  other  sections  a  preference 
qualified  by  certain  other  conditions  produ- 
ces other  consequences,  but  the  consequences 
clearly  follow  from  the  other  conditions,  and 
not  from  any  different  meaning  attached  to 
the  word  "preference." 

It  is  to  be  further  observed  that  the  con- 
■struction  which  the  appellees  give  to  §  57// 
is  the  same  as  was  given  to  §  23  of  the  act 
of  March  2,  1867  (14  Stat,  at  L.  517,  528, 
•chap.  176).  But  in  that  section  it  was  pro- 
vided that  the  creditor  should  not  prove. his 
claim  if  he  had  accepted  a  preference,  "hav- 
ing reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor"  contrary 
to  the  provisions  of  that  act.  until  he  had 
surrendered  the  preference.  This  construc- 
•tion  would  require  that  the  creditor's  claim 
should  be  allowed  under  the  present  act,  un- 
less it  should  he  established  that  the  credi- 
tor had  reasonable  cause  to  believe  that  the 
preference  was  made  or  given  by  the  debtor 
•contrary  to  the  provisions  of  the  act.  To 
give  the  act  this  construction,  we  must  do 
that  which  Congress  has  failed  to  do, 
namely,  interpolate  the  qualifying  provision 
•of  the  former  act.  This  we  cannot  do.  As 
was  said  by  the  Supreme  Court  in  Intenut- 
tional  Bank  v.  mhetman,  101  U.  S.  403.  406. 
25  L.  e<l.  866,  867:  "We  cannot  interpolate 
what  is  claimed.  Such  a  function  is  be- 
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yond  the  sphere  of  our  power  and  duty.  It 
is  our  buMuess  to  execute  the  law  as  we  find 
it,  and  nut  to  make  or  modify  it." 

But.  assuming  that  tliis  reference  to 
different  provisions  of  the  present  act,  and 
the  comparison  made  with  the  corresponding 
provisions  of  the  former  act  to  ascertain  the 
nicm^ning  of  the  statute,  demonstrate  that  it 
is  open  to  construction,  what  follows?  As 
wc  have  read  the  act,  is  its  meaning  absurd? 
No  such  claim  is  made,  anH  could  not  be  sus- 
tained if  urged.  Does  this  meaning  or  in- 
terpretation of  the  act  work  hardship  or  in- 
justice? It  is  claimed  that  it  does,  and 
that,  by  intei-fering  with  the  ordinary  trans- 
actions incident  U)  trade  upon  credit,  the 
administration  of  the  law  as  thus  inter- 
preted will  destroy  the  business  of  the  coun- 
try. This  is  by  no  means  clear.  The  credi- 
tor is  not  compelled  to  surrender  a  payment 
made  to  him  on  account,  in  the  ordinary 
course  of  business,  unless  he  has  reason  to 
believe  that  his  debtor  is  insolvent,  and  that 
the  payment  is  a  preference.  If  the  credi- 
tor is  innocent  in  the  transaction,  he  has 
his  option  to  retain  the  payment  and  waive 
his  claim  to  the  balance  of  the  account,  or  he 
may  surrender  the  payment  and  present  his 
claim  for  the  whole  account.  He  will  do 
that  which  will  be  to  his  best  interest,  and 
his  loss,  in  any  event,  will  be  one  of  degree. 
It  is  a  well-known  fact  that  the  credit  sys- 
tem of  trade  has  its  limitations  and  restric- 
tions adjusted  as  far  as  possible  to  the  con- 
tingencies of  loss  by  insolvency,  and  that  the 
possibility  of  insolvency  and  its  attending 
losses  is  a  continual  factor  in  the  ordinary 
business  cf  the  country,  which  the  bankruplt 
act  is  expected  to  adjust  and  equalize 
among  all  creditors  by  an  equitable  and  just 
distribution  and  settlement  of  the  insolvent 
estate.  It  would  seem,  therefore,  that,  in- 
stead of  destroying  business,  the  interpreta- 
tion we  give  to  the  act  will  be  to  the  advan- 
tage of  legitimate  credit,  in  placing  all 
creditors  as  nearly  as  possible  on  an  equal 
footing.  This  view  of  the  statute  has  been 
taken  in  the  following  cases,  in  which  the 
question  now  under  consideration  has  been 
fully  and  ably  considered:  Htrohcl  d  U'. 
C'o.'v.  Knost/99  Fed.  Rep.  409,  1  N.  B.  N. 
403;  AV  Conhaim,  97  Fed.  Kep.  923;  Re 
Wise,  2  X.  B.  X.  Rep.  151.  In  the  case  of 
Columbus  Eh'ctric  Co.  v.  Worden,  39  C.  C. 
A.  582.  09  Fed.  Rep.  400,  3  Am.  B.  R.  634, 
the  circuit  court  of  appeals  for  the  seventh 
circuit  reaches  the  same  conclusion.  The 
Ft.  Wayne  Klectric  Company,  being  indebted 
to  the  Columbus  Electric  Company,  gave 
three  notes  covering  the  indebtedness,  ma- 
turing upon  various  dates.  After  the  ma- 
turity of  the  first  note  the  creditor  received 
fnmi  tlie  debtor  a  partial  payment  thereon, 
in  the  regular  coursic  of  business,  and  with- 
out reasonable  cause  to  believe  that  the 
debtor  was  in^vent.  and  without  an  intent 
to  obtain  an  unlawful  preference.  Shortly 
afterwards  involuntary  proceedings  were 
instituted  against  the  debtor  by  other  credi- 
tors, and  it  was  adjudged  bankrupt.  The 
Colnnibus  Electric  Compai^  filed  its  claim 
for  the  balance  due  upon  the  notes.     The 
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distriei  emirt  ordered  that,  if  the  said  credi- 
tor should  surrender  to  the  trustee  the  sum 
received  from  the  debtor  as  a  partial  pay- 
ment, then  the  full  amount  of  its  claim 
would  be  allowed  as  an  unsecured  claim, 
but,  upon  the  refusal  of  the  creditor  to  re- 
pay said  amount,  its  claim  should  be  disal- 
lowed and  expimged  from  the  list  of  claims 
upon  the  trustee.  The  case  was  appealed  to 
the  United  States  circuit  court  of  appeals. 
In  expressing  the  opinion  of  the  court,  after 
discussing  the  sections  of  the  act  herein  con- 
strued. Judge  Jenkins  said:  "The  bankrupt 
here  intended  to  prefer  the  appellant,  in  the 
sense  that,  while  insolvent,  it  sought  to  give 
an  advantage  over  other  creditors.  It  was 
received,  to  be  sure,  innocently,  and  with- 
out knowledge  of  that  intent,  but  the  pay- 
ment none  the  less  worked  a  preference.  It 
gave  to  the  appellant  an. undue  advantage 
over  other  creditors,  and,  while  the  act  will 
not  permit  a  recovery  by  the  trustee  of  the 
payment  because  it  was  received  innocently. 


it  none  the  less  remains  that  the  meaning  of 
the  act  is  that,  if  the  appellant  seek  further 
payment  out  of  the  estate  of  the  bankrupt, 
he  shall  share  equally  with  other  creditors 
with  respect  to  his  claim.  That  can  only  be 
accomplished  by  a  surrender  of  the  prefer- 
ence received  as  a  condition  of  further  pay- 
ment out  of  the  bankrupt  estate.  This  con- 
struction, as  we  think,  works  out  the  high- 
est equity  between  creditors.  It  may  be  dif- 
ficult to  reconcile  the  various  phrases  used 
in  the  act,  but  the  construction  which  we 
place  upon  the  section  gives  to  the  language 
therein  employed  its  natural  meaning." 

This  opinion  expresses  our  views  upon 
this  subject. 

The  judgment  of  the  LHatrict  Court  ia  re- 
versed, and  the  cause  remanded  to  said 
court,  with  directions  to  disallow  the  entire 
claim  of  Marshall  Field  &  Co.,  and  expunge 
it  from  the  list  of  claims  against  the  bank- 
rupt estate. 
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AMIKIICAN     WASHBOARD     COMPANY, 

Appi., 

V. 

SAOINAW  MANUFACTURING  COM- 
PANY. 

(103  Fed.  Bep.  281.) 

1.  The  false  deslflrnation  of  wasb- 
hoarULm  hm  <*aliiiiiiniiin"  when  the  metal 
used  on  them  is  zinc  does  not  constitute  un- 
lawful competition  against  a  manufacturer  of 
aluminum  washboards,  who,  by  virtue  of  a 
monopol/  in  the  supply  of  that  metal,  is  the 
only  person  who  does  or  can  furnish  such 
articles,  where  there  Is  no  attempt  to  repre- 
sent the  sine  boards  as  those  of  his  manu- 
facture. 

2.  The  Intention  to  ndopt  a  Kvord  as  a 
trademark  prior  to  Its  actual  use  In  the 
manufacture  and  sale  of  articles  gives  no 
ri^ht  as  against  others  who  use  the  word  In 
the  meantime. 

(July  13,  1900.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan,  North- 
em  Division,  in  favor  of  defendant  in  a 
suit  to  enjoin  alleged  unlawful  competition 
in  trade.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Before  Taft,  Lurton,  and  Day,  Circuit 
Judges. 

Mesars,  OHristy  ft  OHristy,  for  appel- 
lant: 

Malice  is  a  matter  to  be  inferred  from  the 
facts. 

Le  Page  Co.  v.  Russia  Cement  Co,  17  L. 


R.  A.  354,  2  C.  C.  A.  555,  51  Fed.  Rep.  941, 
6  U.  S.  App.  112. 

Proof  of  actual  fraud  is  unnecessary. 

Coffeen  v.  Brunton,  4  McLean,  516,  Fed. 
Cas.  No.  2,946;  McLean  v.  Fleming,  96  U. 
S.  245,  24  L.  cd.  828;  McCann  v.  Anthony, 
38  OfT.  Gaz.  333;  Millington  v.  Foso,  3  Myi. 
&  C.  338 ;  N,  K.  Fadrhank  Co.  v.  R.  W.  Bell 
Mfg.  Co.  23  C.  C.  A.  564,  45  U.  S.  App.  190, 
77  Fed.  Rep.  869. 

Defendant,  having  failed  to  obtain  a  sup- 
ply of  aluminum,  fiusely  marked  zinc  boards 
"aluminum,"  thus  gaining  sales  for  itself, 
through  fraud,  which  it  had  failed  to  gain  by 
fair  dealing,  and,  at  the  same  time,  as  a 
consequence  of  the  fraud,  giving  the  market 
the  impression  that  aluminum  was  no  better 
than  zinc  for  the  purpose.  So  that,  as  has 
actually  happened,  when  the  rival  should 
come  on  the  field  he  would  find  that  the 
trade  was  incredulous  of  his  representations 
of  the  superiority  of  aluminum  for  the  pur- 
pose, and  unwilling  to  pay  the  extra  price 
for  a  board  upon  which  the  manufacturer 
must  set  a  higher  price  than  upon  a  zinc 
board.  The  inference  that  defendant  has 
been  impelled  by  malice  would  seem  to  be 
reasonable  and  fair. 

Actual  damage  need  not,  for  the  purposes 
of  injunction,  be  proved. 

Blofeld  V.  Payne,  4  Barn.  &  Ad.  410: 
Reeves  v.  Denicke,  12  Abb.  Pr.  N.  S.  92. 

Where,  though  the  term  in  question  is  de- 
scriptive, complainant  alone  can  truthfully 
use  the  term,  then  the  reason  for  the  rule 
that  descriptive  words  cannot  be  protected 
as  trademarks  fails,  and  the  rule  itself  nec- 
essarily fails    also.     In    short,    though  the 


NOTB. — For  unlawful  competition  hy  imita- 
tion to  deceive  the  public  to  the  injury  of  a 
competitor  in  cases  other  than  those  of  the  In- 
fringement of  trademarks  or  tradenames  strict- 
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ly  considered,  see  also  Carsons  v.  Ury  (C.  C.  E. 
D.  Mo.)  5  L.  R  A.  614 ;  Welnstock,  L.  &  Co.  v. 
Marks  (Cal.)  80  L.  R.  A.  182;  and  Scott  v. 
Standard  Oil  Co.  (Ala.)  81  L.  R.  A.  374. 
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term  be  descriptive  in  character,  if  it  is  true 
that  but  one  person  can  use  it  with  truth, 
that  person  is  entitled  to  the  same  protec- 
tion as  that  to  which  he  would  be  entitled 
were  the  term  in  question  a  technical  trade- 
mark,— and  this,  under  the  decisions  relat- 
ing to  unfair  competition  in  trade. 

Carlsbad  v.  W.  T.  Thackeray  d  Co.  67 
Fed.  Rep.  18;  Congress  d  E,  Spring  Co.  v. 
High  Rook  Congress  Spring  Co.  57  Barb. 
526;  Dunhar  v.  Olenn,  42  Wis.  118,  24  Am. 
Rep.  395;  Radde  v.  Norman,  L.  R.  14  £q. 
348;  Netoman  v.  Alvord,  61  N.  Y.  189,  10 
Am.  Rep.  588. 

If  rival  dealers  in  an  article  of  a  certain 
kind  use  as  a  designating  mark  a  term  which 
is  descriptive  of  the  article  of  each,  the  mere 
use  of  the  term  is  not  actionable  by  either. 
But  if  one  so  uses  the  term  as  to  cause  de- 
ceptive similarity  between  his  article  and 
his  rival's,  the  courts  will  interfere  and  en- 
join such  use. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  41  Fed. 
Rep.  208,  163  U.  S.  169,  41  L.  ed.  118, 16  Sup. 
Ct.  Rep.  1002;  Centaur  Co.  v.  Killenherger, 
87  Fed.  Rep.  725;  Centaur  Co.  v.  Robinson, 
91  Fed.  Rep.  889;  Centaur  Co.  v.  Neathery, 
34  C.  C.  A.  118,  62  U.  S.  App.  667,  91  Fed. 
Rep.  891 ;  Centaur  Co.  v.  Hughes  Bros.  Mfg. 
Co.  34  C.  C.  A.  127,  62  U.  S.  App.  676,  91 
Fed.  Rep.  901;  Centaur  Co.  v.  Marshall,  92 
Fed.  Rep.  605;  William  Rogers  Mfg.  Co.  v. 
Rogers  d  S.  Mfg.  Co.  11  Fed.  Rep.  496;  Wil- 
liam Rogers  Mfg.  Co.  v.  R.  W.  Rogers  Co.  66 
Fed.  Rep.  56,  17  C.  C.  A,  576,  36  U.  S.  App. 
843,  70  Fed.  Rep.  1017. 

Anyone  who  deals  in  the  article  and  ob- 
tains it  from  the  locality  defined  by  the 
name  may  use  that  name  as  the  identifying 
mark,  but,  in  using  it,  such  use  as  will  tend 
to  confuse  the  arUcle  with  that  of  another 
dealer  must  be  avoided. 

Oenesee  Salt  Co.  v.  Bumap,  67  Fed.  Rep. 
634,  20  C.  C.  A.  27,  43  U.  S.  App.  243,  73 
Fed.  Rep.  818;  Evans  v.  Von  Laer,  32  Fed. 
Rep.  163. 

So,  in  cases  where  the  word  in  question  is 
in  a  more  exact  sense  descriptive,  where  it 
is  indicative  of  the  quality  or  character  of 
the  article,  the  rule  applies. 

Carbolic  Soap  Co.  v.  Thompson,  26  Fed. 
Rep.  626. 

When  a  mark  descriptive  in  character  is 
used  by  one  party  upon  an  article  which  it 
does  not  truthfully  characterize,  then  an- 
other who  truthfully  uses  the  same  mark 
can  have  relief  by  injunction  from  the  false 
use;  and  that,  too,  whether  the  appearances 
of  the  two  articles  are  in  other  respects  sim- 
ilar or  not. 

Anheuser-Busch  Brewing  Asso.  v.  Piza,  24 
Fed.  Rep.  149;  Southern  White  Lead  Co.  v. 
Coit,  39  Fed.  Rep.  492;  A.  F.  Pike  Mfg.  Co. 
V.  Cleveland  Stone  Co.  35  Fed.  Rep.  896; 
Walker  v.  Mikolas,  79  Fed.  Rep.  955,  Fol- 
lowed in  Hiram  Walker  d  Sons  v.  Hookstae- 
der,  85  Fed.  Rep.  776;  Neumian  v.  Alvord, 
51  N.  Y.  189,  10  Am.  Rep.  688;  Delatoare 
d  H.  Canal  Co.  v.  Clark,  13  Wall.  311,  20 
L.  ed.  681 ;  McLean  v.  Fleming,  96  U.  S.  246, 
24  L.  ed.  828;  Carlsbad  v.  Tibbetts,  51  Fed. ' 
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Rep.  862;  PilUbury-Washbum  FUntr-MiUs 
Co.  V.  Eagle,  82  Fed.  Rep.  816,  41  L.  R.  A. 
162,  30  C.  C.  A.  386,  68  U.  S.  App.  400,  86 
Fed.  Rep.  608;  Gage-Downs  Co.  v.  Feather- 
bone  Corset  Co.  83  Fed.  Rep.  213;  OellinS' 
platt  V.  Finlayson,  88  Fed.  Rep.  693 ;  Carls- 
bad V.  W.  T.  Thackeray  d  Co.  57  Fed.  Rep. 
18;  Carlsbad  v.  Kutnow,  68  Fed.  R^.  794, 
18  C.  C.  A.  24,  36  U.  S.  App.  760,  71  Fed. 
Rep.  167 ;  El  Modello  Cigar  Mfg.  Co.  v.  Gate, 
26  Fla.  886,  6  L.  R.  A.  823,  7  So.  24;  South- 
em  V.  Reynolds,  12  L.  T.  N.  S.  75;  William 
Rogers  Mfg.  Co.  v.  R.  W.  Rogers  Co.  66  Fed. 
Rep.  56,  17  C.  C.  A.  576,  35  U.  S.  App.  843, 
70  Fed.  Rep.  1017;  Hohner  v.  Grate,  62  Fed. 
Rep.  871;  SocUtS  Anonyme,  etc.  v.  Western 
Distilling  Co.  43  Fed.  Rep.  416;  Anheuser- 
Busch  Brewing  Asso.  v.  Fred  Miller  Brac- 
ing Co.  87  Fed.  Rep.  864. 

The  law  in  respect  to  deceptive  similarity 
is  that  it  shall  be  such  as  to  deceive,  not  an 
expert  necessarily,  not  an  average  person 
necessarily,  but  a  person  possess^  of  that 
degree  of  intelligence  which  the  average  pur- 
chaser of  that  particular  article  may  be  pre- 
sumed to  possess. 

A^.  K.  Fairbank  Co.  v.  R.  W.  BcU  Mfg.  Co. 
23  C.  C.  A.  654,  46  U.  S.  App.  190,  77  Fed. 
Rep.  869;  Saalehner  v.  Apollinaris  Co.  13 
Times  L.  R.  258. 

The  original  producer  and  persons  claim- 
ing under  him  are  exclusively  entitled  to  use 
the  term  "original." 

Lazenby  v.  White,  L.  R.  6  Ch.  89;  FuU 
wood  V.  FuUoood,  38  L.  T.  N.  S.  380. 

It  is  no  answer  to  the  charge  of  using  a 
false  and  simulated  brand,  that  the  article 
covered  by  the  brand  is  of  a  superior  quality 
to  that  which  the  purchaser  desired  to  buy. 

Pillsbury  v.  Pillsbury -Washburn  Flour 
Mills  Co.  12  C.  C.  A.  432,  24  U.  S.  App.  395, 
64  Fed.  Rep.  841 ;  Cleveland  Stone  Co.  v. 
Wallace,  62  Fed.  Rep.  431 ;  Blofeld  ▼.  Payne, 
2  L.  J.  K.  B.  N.  S.  68 ;  Coats  v.  Holbrook,  2 
Sandf.  Ch.  586;  Taylor  v.  Carpenter,  11 
Paige,  292,  42  Am.  Dec.  114. 

Where  it  appears  that  defendant  uses  the 
mark  falsely,  whereas  complainant  uses  it 
with  truth,  injunction  will  issue,  regardless 
of  similarity  or  lack  of  similarity  of  the 
articles  in  other  respects. 

Braham  v.  Bustard,  9  L.  T.  N.  8.  199; 
Menendee  y.  Holt,  128  U.  S.  614,  32  L.  ed. 
626,  9  Sup.  Ct.  Rep.  143;  Battle  v.  Finlay, 
60  Fed.  Rep.  106. 

Defendant  cannot  excuse  itself  by  eontend- 
ing  that  its  dealings  are  with  the  wholesale 
trade,  and  that  the  jobbers  know  that  the 
board  is  a  zinc  board. 

Southern  White  Lead  Co.  v.  Gary,  25  Fed. 
Rep.  125 ;  Le  Page  Co.  v.  Russia  Cement  Co. 
17  L.  R.  A.  354,  2  C.  C.  A.  556,  6  U.  S.  App. 
112,  51  Fed.  Rep.  941;  N.  K.  Fairbank  Co. 
V.  R.  W.  Bell  Mfg.  Co.  23  C.  C.  A.  654,  46 
U.  S.  App.  190,  77  Fed.  Rep.  869. 

The  extent  of  the  trade  and  the  length  of 
time  during  which  the  mark  in  question  has 
been  used  are  equally  immaterial,  provided 
a  case  is  made  out  in  other  respects. 

Kathreiner's  Malekaffee,  etc.  v.  Ftutor 
Kneipp  Medicine  Co.  27  C.  C.  A.  351,  63  U. 
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8.  App.  425,  82  Fed.  Rep.  321;  Cleveland 
Btone  Co,  v.  Wallace,  52  Fed.  Rep.  431 ;  Hall 
V.  Barrows,  8  L.  T.  N.  S.  227. 

Complainant  first  obtained  the  power  to 
make  aluminum  washboards;  it  proceeded 
diligently  to  make  such  boards;  it  put  such 
boards  on  the  market  as  soon  as  it  was  pos- 
sible to  do  so,  marking  them  truthfully  "alu- 
minum;" and  therefore  its  right  is  prior  to 
defendant's.  * 

Parkhurst  v.  Kinsman,  1  Blatchf.  488, 
Fed,  Cas.  No.  10,757 ;  Soluieider  v.  Williams, 
44  N.  J.  Eq.  391,  14  Atl.  812;  Warner  v. 
Smith,  13  App.  D.  C.  111. 

Whether  defendant  is,  or  is  not,  aa  a  mat- 
ter of  law,  the  prior  claimant,  is  immaterial. 

Collins  Co,  V.  Oliver  Ames  d  Sons  Corp, 
20  Blatchf.  542,  18  Fed.  Rep.  561. 

Complainant's  right  is  a  right  which, 
while  vested  in  complainant^  does  not  imply 
a  correlative  obligation  or  duty  resting  on 
someone  else.  It  is  a  property  right,  and  is, 
in  fact,  the  goodwill  of  complainant's  busi- 
ness. 

Walton  V.  Crowley,  3  Blatchf.  440,  Fed. 
Cas.  No.  17,133. 

Defendant's  wrong  consists  in  the  infrac- 
tion of  this  absolute  right  of  property. 

Hall  V.  Barrows,  9  L.  T.  N.  S.  561. 

The  legal  principle  applicable  to  all  such 
cases  is  expressed  in  the  maxim,  Sic  utere 
tuo  ut  alienum  non  Icedas, 

New  York  d  R.  Cement  Co,  v.  Coplay  Ce- 
ment Co.  10  L.  R.  A.  833,  44  Fed.  Rep.  277 ; 
Wood,  Nuisances,  S  730;  Bliss  v.  Hall,  4 
Bing.  N.  C.  183;  Sturges  v.  Bridgman,  L. 
R,  11  Ch.  Div.  852;  Dana  v.  Valentine,  5 
Met.  8;  Peck  v.  Elder,  3  Sandf.  126;  Brady 
r.  Weeks,  3  Barb.  157 ;  King  v.  Morris  &  E, 
R,  Co,  18  N.  J.  Eq.  397 ;  Angel  v.  Pennsylva- 
nia R,  Co,  38  N.  J.  Eq.  58 ;  Miller  v.  Keokuk 
d  D.  M.  R.  Co,  63  Iowa,  680,  16  N.  W.  667 ; 
Qifford  y.  McArthur,  55  Mich.  535,  22  N. 
W.  28 :  St,  Louis,  I,  M,  d  8.  R,  Co,  v.  Meese, 
44  Ark.  414;  Cooley,  Torts,  2d  ed.  p.  738. 

The  practice  of  protecting  property  rights 
as  against  equitable  interference  in  cases 
like  the  present  is  well  settled. 

Oage-Downs  Co.  v.  Featherbone  Corset  Co, 
83  Fed.  Rep.  213;  Southern  White  Lead  Co, 
V.  Cary,  25  Fed.  Rep.  125;  Southern  White 
Lead  Co,  v.  Coit,  39  Fed.  Rep.  492;  Anheu- 
ser-Busch Brewing  Asso,  v.  Piga,  24  Fed. 
Rep.  149;  A,  F,  Pike  Mfg,  Co,  v.  Cleveland 
Stone  Co,  35  Fed.  Rep.  896;  G.  G,  White  Co. 
▼.  Miller,  50  Fed.  Rep.  277. 

Mr.  Edward  Reotor,  for  appellee: 

Complainant  has,  and  can  have,  no  exclu- 
sive property  right  in  the  word  "aluminum" 
as  a  trademark,  name,  or  brand. 

Delaware  d  B.  Canal  Co,  v.  Clark,  13 
Wall.  322,  20  L.  ed.  583;  Amoskeag  Mfg.  Co, 
V.  Trainer,  101  U.  S.  54,  25  L.  ed.  994 ;  Law- 
rence Mfg,  Co.  V.  Tennessee  Mfg,  Co,  138  U. 
S.  547,  34  L.  ed.  1003,  11  Sup.  Ct.  Rep.  396; 
Broum  Chemical  Co.  v.  Meyer,  139  U.  S.  542, 
35  L.  ed.  248,  11  Sup.  Ct.  Rep.  625;  Colum- 
bia Mill  Co,  V.  Alcorn,  150  U.  S.  463,  37  L. 
ed.  1146,  14  Sup.  Ct  Rep.  151. 

Relief  in  cases  of  unfair  trade  is  granted 
only  where  the  defendant,  by  his  marks, 
50  L.  R.  A. 


signs,  labels,  or  in  other  ways,  represents  to 
the  public  that  the  goods  sold  by  him  are 
those  manufactured  or  produced  by  the  plain- 
tiff, thus  palming  off  his  goods  for  those  of 
a  different  manufacturer,  to  the  injury  of 
the  plaintiff. 

Goody  ear's  India  Rubber  Glove  Mfg.  Co. 
V.  Goodyear  Rubber  Co.  128  U.  S.  604,  32  L. 
ed.  537,  9  Sup.  Ct.  Rep.  166;  McLean  v.  Flem- 
ing, 96  U.  S.  251,  24  L.  ed.  830;  Broicn 
Chemical  Co.  v.  Meyer,  139  U.  S.  544,  35  L. 
ed.  249,  11  Sup.  Ct.  Rep.  625;  Brown  v. 
Seidel,  153  Pa.  60,  25  Atl.  1064;  Day  v. 
Webster,  23  App.  Div.  601,  49  N.  Y.  Supp. 
314;  Lament  v.  Lcedy,  88  Fed.  Rep.  72;. 
Croft  V.  Day,  7  Beav.  84;  2'hompson  v.  Mont- 
gomery, L.  R.  41  Ch.  Div.  35 ;  Leather  Cloth 
Co,  V.  American  Leather  Cloth  Co.  11  H.  L. 
Cas.  523 ;  California  Fig  Syrup  Co,  v.  Fred- 
erick Steams  d  Co,  33  L.  R.  A.  56,  20  C.  C. 
A.  22,  43  U.  S.  App.  234,  73  Fed.  Rep.  812; 
Genesee  Salt  Co.  v.  Bumap,  20  C.  C.  A.  27^ 
43  U.  S.  App.  243,  73  Fed.  Rep.  818;  Redda- 
way  V.  Banham,  05  L.  J.  Q.  B.  N.  S.  381,  74 
L.  T.  N.  S.  289 ;  Saoflehner  v.  Apollinaris  Co, 
66  L.  J.  Ch.  N.  S.  533,  13  Times  L.  R.  258. 

The  plaintiff  in  the  case  at  bar  is  not  en- 
titled to  maintain  this  suit  against  the  de- 
fendant, unless  it  be  shown  that  the  de- 
fendant's washboards  are  being  offered  for 
sale  and  sold  as  and  for  plaintiff's  boards. 

It  may  well  be  doubted,  as  a  general  prop- 
osition, whether  the  mere  use  of  a  given 
name  or  brand  by  a  defendant,  as  in  the  case 
at  bar,  can  under  any  circumstances  consti- 
tute the  basis  of  a  private  right  of  action  at 
the  hands  of  a  plaintiff  who  has,  and  can 
have,  no  exclusive  property  right  in  the 
name  or  brand  itself.  i 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S. 
56,  26  L.  ed.  995;  Corbin  v.  Gould,  133  U.  S. 
313,  33  L.  ed.  613,  10  Sup.  Ct.  Rep.  312; 
Lawrence  Mfg,  Co,  v.  Tennessee  Mfg,  Co.  138 
U.  S.  549,  34  L.  ed.  1004,  11  Sup.  Ct.  Rep. 
396;  Coats  v.  Merrick  Thread  Co.  149  U.  «. 
562,  37  L.  ed.  847,  13  Sup.  Ct.  Rep.  966; 
Columbia  Mill  Co,  ▼.  Alcorn,  150  U.  S.  467^ 
37  L.  ed.  1147,  14  Sup.  Ct.  Rep.  151;  Broum 
Chemical  Co,  v.  Meyer,  139  U.  S.  540,  35  L. 
ed.  247,  11  Sup.  Ct  Rep.  625;  Singer  Mfg. 
Co.  v.  June  Mfg,  Co.  163  U.  S.  169,  41  L. 
ed.  118,  16  Sup.  Ct  Rep.  1002;  California 
Fig  Syrup  Co,  v,  Frederick  Steams  d  Co.  33 
L.  R.  A.  56,  20  C.  C.  A.  22,  43  U.  S.  App. 
234,  73  Fed.  Rep.  812;  Morgan  Envelope  Co. 
V.  Walton,  30  C.  C.  A.  383,  58  U.  S.  App.  30, 
86  Fed.  Rep.  605;  Smith  d  D.  Mfg.  Co.  v. 
Smith,  89  Fed.  Rep.  486;  Deering  Harvester 
Co.  ▼.  Whitman  d  B,  Mfg,  Co,  33  C.  C.  A. 
558,  62  U.  S.  App.  689,  91  Fed.  Rep.  376. 

So  far  as  defendant's  fraud  and  imposition 
on  the  public  are  concerned,  it  abundantly 
appears  by  the  record  in  this  case  that,  of 
whatever  material  the  washing  surfaces  of 
defendant's  board  may  be  made,  it  is  a  board 
of  very  superior  quality,  and  gives  entire 
satisfaction  to  both  dealer  and  user. 

Whatever  the  purchasers  of  defendant's 
boards  may  or  may  not  buy  them  for,  they 
are  perfectly  satisfied  with  them,  and  want 
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more  of  them,  and  are  not  damaged  to  the 
slightest  degree. 

It  is  not  material  whether  defendant's 
hoards  are  superior  to  plaintiff's  boards  or 
inferior  to  them,  or  whether  they  are  sold 
as  "aluminum"  boards  or  under  some  other 
name,  so  long  as  they  are  not  sold,  and  are 
not  purchased,  as  and  for  plaintiff's  boards. 

Webster  v.  Webster,  3  Swanst.  401,  note; 
Leather  Cloth  Co,  ▼.  American  Leather 
Cloth  Co,  4  De  G.  J.  &  S.  136,  Affirmed  on 
appeal  in  11  H.  L.  Cas.  523;  Weener  v.  Bray- 
ton,  152  Mass.  101,  8  L.  R.  A.  640,  26  N.  E. 
46;  Schneider  v.  WilliaTns,  44  N.  J.  Eq.  391, 
14  Atl.  812;  McVey  v.  Brefidel,  144  Pa.  249, 

13  L.  R.  A.  377,  22  Atl.  912;  A^e«?  York  d 
R.  Cement  Co,  v.  Coplay  Cement  Co.  10  L. 
R.  A.  833,  44  Fed.  Rep.  277,  Atlirmed  on  re- 
hearing, 45  Fed.  Rep.  212;  Centaur  Co,  v. 
Marshall,  92  Fed.  Rep.  605. 

A  person  who  desires  to  acquire  a  right 
to  a  trademark  must  do  three  things,  each 
of  which  is  indispensably  requisite  to  the  ac- 
quisition of  the  right:  First,  he  must  se- 
lect or  adopt  some  mark  or  sign  not  in  use, 
to  distinguish  goods  of  the  same  class  or 
kind  already  on  the  market  belonging  to  an- 
other trader;  second,  he  must  apply  his 
mark  to  some  article  of  traffic;  and,  third, 
he  must  put  his  article  marked  with  his 
mark  on  the  market. 

Schneider  v.  Williams,  44  N.  J.  Eq.  391, 

14  Atl.  812;  Oeorge  v.  Smith,  52  Fed.  Rep. 
830;  Kohler  Mfg,  Co,  v.  BeeshorCy  8  C.  C. 
A.  215,  17  U.  S.  App.  352,  59  Fed.  Rep.  672. 

Day,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

This  cause  is  in  this  court  on  appeal  from 
an  order  of  the  circuit  court  denying  an  in- 
junction as  prayed  for  in  the  bill,  and  also 
to  reverse  the  decree  sustaining  a  demurrer 
to  the  bill,  and  dismissing  the  same.  A  pe- 
rusal of  the  bill  discloses  a  case  which  in- 
vokes the  equitable  jurisdiction  of  the  court 
because  of  the  interference  of  the  defendant 
with  the  trade  and  goodwill  of  complainant 
in  the  manufacture  and  sale  of  certoin  alu- 
minum washboards,  for  which  complainant 
claims  to  have  adopted  as  a  tradename  the 
word  "aluminum,"  stamped  upon  the  wash- 
boards. It  may  be  stated  at  the  outset  that 
the  case  is  not  one  for  the  protection  of  a 
trademark.  It  is  well  settled  that  a  name 
merely  descriptive  of  an  article  of  trade,  of 
its  qualities,  ingredients,  or  characteristics, 
cannot  be  employed  as  a  trademark,  and  the 
exclusive  use  of  it  entitled  to  legal  protec- 
tion. Delaware  d  H,  Canal  Co,  v.  Clark,  13 
Wall.  322,  20  L.  ed.  583.  It  was  said  by  the 
Supreme  Court,  in  Lawrence  Mfg,  Co,  v.  Ten- 
nessee Mfg,  Co,  138  U.  S.  547,  34  L.  ed.  1003, 
11  Sup.  Ct.  Rep.  400:  "Nothing  is  better 
settled  than  that  an  exclusive  right  to  the 
use  of  words,  letters,  or  symbols  to  indicate 
merely  the  quality  of  the  goods  to  which  they 
are  affixed  cannot  be  acquired." 

To  the  same  effect  is  the  case  of  Brown 
Chemical  Co,  v.  Meyer,  139  U.  S.  542,  36  L. 
ed.  248,  11  Sup.  Ct.  Rep.  626,  in  which  it 
wa?  said:     "The  general  proposition  is  well 
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established  that  words  which  are  merely  de- 
scriptive of  the  character,  qualities,  or  com- 
position of  an  article,  or  of  the  place  where 
it  is  manufactured  or  produced,  cannot  be 
monopolized  as  a  trademark." 

Indeed,  we  do  not  understand  that  the 
learned  counsel  who  represents  appellant  in 
this  case  makes  any  claim  that  his  client  is 
entitled  to  protection  upon  the  ground  that 
it  has  adopted  the  word  "aluminum"  as  a 
technical  trademark.  In  the  brief  for  appel- 
lant it  is  stated  that  the  case  is  one  of  un- 
lawful competition  in  trade,  and  it  has  been 
argued  upon  that  basis.  A  brief  summary 
of  the  bill  shows  that  it  contains  the  follow- 
ing statements:  That  the  complainant  is 
engaged  in  the  manufacture  and  sale  of  wash- 
boards. That  its  goods  enjoy  a  high  reputa- 
tion in  the  market  of  the  United  States  and 
elsewhere,  having  been  sold  in  large  quanti- 
ties. That  the  superior  quality  of  the  wash- 
board so  manufactured  and  sold  by  complain- 
ant had  acquired  a  high  reputation  with  the 
public.  That  the  complainant,  at  some  date 
prior  to  the  date  of  the  wrongs  complained 
of  in  the  bill  (the  exact  time  not  being 
stated),  had  devised  and  manufactured  a 
washboard,  the  rubbing  face  of  which  w'as 
made  Of  aluminum.  That  said  metal,  on  ac- 
count of  its  cost,  was  regarded  as  one  of  the 
precious  metals.  That  its  capacity  and 
adaptability  to  said  purpose  was  unknown 
up  to  and  at  the  time  complainant  adopted 
it,  and  by  a  trial  and  test  showed  its  adapt- 
ability for  that  purpose.  Tha^  the  word 
"aluminum"  never  having  been  used  in  con- 
nection with  or  applied  to  a  washboard,  com- 
plainant adopted  the  word  as  a  trademark  or 
tradename  for  its  aluminum  washboards,  but 
did  not  then  go  into  the  business  of  making 
and  selling  said  washboards,  but,  owing  to 
the  high  price  of  sheet  aluminum,  ita  uBe  was 
at  that  time,  from  a  commercial  standpoint, 
practically  prohibitive,  for  which  reason 
complainant  suspended  the  manufacture  of 
such  washboards.      Afterwards  the  selling 

Srice  of  aluminum  became  materially  re- 
uced,  and  though  the  defendant,  about  that 
time,  made  and  sold  aluminum  washboards, 
— ^perhaps  60  or  100, — ^and  represented  that 
it  had  adopted  the  word  "aluminum"  as  a 
trademark  or  tradename,  defendant  never 
engaged  generally  in  the  business,  and  did 
not  secure  any  rights  to  said  name.  That 
the  selling  price  of  aluminum  became  so  low 
that  it  was  profitable  to  resume  the  manu- 
facture of  aluminum  washboards,  which  com- 
plainant did,  and  stenciled  the  name  on  each 
washboard,  which  trademark  or  tradename 
it  has  since  continuously  used  to  its  great 
benefit  and  advantage.  The  public  has  rec- 
ognized the  fitness  oi  the  name,  the  exclusive 
right  of  complainant  thereto,  and  said  com- 
plainant has  made  large  sales  of  boards 
thus  branded,  and  has  demonstrated 
the  capability  of  such  washboards.  Com- 
plainant made  only  the  rubbing  face 
of  such  washboards  of  pure  aluminum,  so 
that  purchasers  have  come  to  know  or  dis- 
tinguish them  by  that  name;  -and,  \jv%-  for 
the  illegal  acts  of  defendant,  washboards  so 
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branded  would  be  recognized  as  containing 
a  rubbing  face  of  pure  aluminum.  That 
complainant,  upon  entering  upon  the  manu- 
facture of  such  washboards,  made  a  contract 
with  the  Pittsburg  Reduction  Company, 
which  is  a  large  producer  of  aluminum,  and 
the  only  producer  of  said  metal  in  the  United 
States,  whereby  it  contracted  for  and  pur- 
chased and  has  acquired  and  will  continue 
te  acquire  the  entire  output  of  sheet  alumi- 
num suitable  for  forming  the  rubbing  sheets 
of  washboards  produced  or  on  sale  in  the 
United  States.  That  by  extensive  advertis- 
ing it  built  up  ite  present  business.  That 
it  has  expended  large  sums  of  money  and 
much  time  in  introducing  such  washboard 
under  such  tradename.  Complainant  avers 
that  defendant,  well  knowing  the  facts  set 
fortJi  in  the  bill,  has  been  and  now  is  engaged 
in  the  manufacture  of  washboards  in  the 
eastern  district  of  Michigan  and  elsewhere, 
where  are  branded  "aluminum,"  advertised 
by  said  defendant  as  aluminum,  and  sold  un- 
der that  name.  That  said  washboards  are 
not  made  of  aluminum  in  any  part.  That  in 
fact  no  ascertainable  quantity  is  used  in  the 
manufacture,  particularly  in  the  rubbing 
sheet  thereof.  That  being  thus  branded  with 
the  word  "aluminum,"  and  so  advertised, 
purchasers  and  users  are  induced  to  believe 
that  the  rubbing  sheet  is  made  of  aluminum, 
and  induced  to  buy  them  from  that  belief. 
The  fact  is  that  the  rubbing  sheet  of  said 
washboard  is  made  of  zinc,  long  used  for 
such  purpose,  and  containing  no  aluminum. 
The  washboards  manufactured  by  defendant 
are  approximately  the  same  size  and  shape 
as  complainant's,  and  being  branded  with 
the  word  "aluminum"  further  tends  to  mis- 
lead purchasers,  "so  that,  when  intending  to 
purchase  a  genuine  article  (of  which  com- 
plainant is  the  sole  manufacturer),  they  are 
led  to  purchase  a  fraudulent  and  falsely 
branded  article  of  defendant's  manufacture, 
to  the  great  and  irreparable  injury  of  your 
orator  therein,  as  also  to  the  great  and  last- 
ing injury  of  the  public."  And  further,  com- 
plainant says  it  has  a  right  to  represent 
truthfully  the  quality  of  ite  manufacture  by 
the  word  "aluminum ;"  that  so  long  as  it  con- 
tinues to  be  the  sole  manufacturer  of  wash- 
boards made  of  pure  aluminum,  as  it  expecte 
to  continue  to  be,  it  has  a  right  to  the  ex- 
clusive use  of  said  name  as  a  trademark  or 
tradename  for  a  washboard,  especially  as 
against  defendant's  misleading  use  of  the 
same  word.  The  bill  prays  for  the  protec- 
tion of  complainant's  alleged  exclusive  right. 
The  question  presented  is.  Is  the  case  thus 
stated  one  which  entitles  complainant  to  a 
remedy  by  injunction  and  accounting  against 
the  defendants?  There  are  numerous  cases 
in  the  reporte  upon  the  subject  of  unfair 
competition  in  trade.  From  the  general 
principle  running  through  them  all  it  may 
be  said  tiiat  when  one  has  esteblished  a  trade 
or  business  in  which  he  has  used  a  particular 
device,  symbol,  or  name  so  that  it  has  become 
known  in  trade  as  a  designation  of  such  per- 
son's goodSy  equity  will  protect  him  in  the 
use  thereof.    &uch  person  has  a  right  to  com- 
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plain  when  another  adopts  this  symbol  or 
manner  of  marking  his  ^oods  so  as  to  mis- 
lead the  public  into  purchasing  the  same  as 
and  for  the  goods  of  complainant.  PlaintiflT 
comes  into  a  court  of  equity  in  such  cases 
for  the  protection  of  his  property  ripfhta. 
The  private  action  is  given,  not  for  the  bene- 
fit of  the  public,  although  that  may  be  ite  in- 
cidentel  effect,  but  because  of  the  invasion 
by  defendant  of  that  which  is  the  exclusive 
property  of  complainant.  In  Delodoare 
do  B,  Canal  Go,  v.  Clark,  13  Wall.  322,  20 
L.  ed.  583,  the  court  said :  "It  is  invariaJbly 
held  that  the  essence  of  the  wrong  consists 
in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another." 

Mr.  Justice  Field,  in  Ooodyear^a  India- 
Ruhher  Glove  Mfg.  Co.  v.  Goodyear  Rubber 
Co.  128  U.  S.  604,  32  L.  ed.  537,  9  Sup.  Ct. 
Rep.  168,  said:  "The  case  at  bar  cannot  be 
susteined  as  one  to  restrain  unfair  trade. 
Relief  in  such  cases  is  granted  only  where 
the  defendant,  by  his  marks,  signs,  labels,  or 
in  other  ways,  represente  to  the  public  that 
the  goods  sold  by  him  are  those  manufac- 
tured or  produced  by  the  plaintiff,  thus  palm- 
ing off  his  goods  for  those  of  a  different  man- 
ufacturer, to  the  injury  of  the  plaintiff." 

See  also  McLean  v.  Fleming ,  96  U.  S.  251, 
24  L.  ed.  830,  and  Brown  Chemical  Co.  v. 
Meyer,  139  U.  S.  544,  35  L.  ed.  249,  11  Sup. 
Ct.  Rep.  627.  In  the  latter  case  it  was  said: 
"The  theory  of  a  trademark  proper  then,  be- 
ing untenable,  this  case  resolves  iteelf  into 
the  question  whether  the  defendante  have,  by 
means  of  simulating  the  name  of  plaintiff's 
preparation,  putting  up  their  own  medicine 
in  bottles  or  packages  bearing  a  close  resem- 
blance to  those  of  plaintiff,  or  by  the  use  of 
misleading  labels  or  colors,  endeavored  to 
palm  off  their  goods  as  those  of  the  plain- 
tiff." 

The  doctrine  is  well  steted  in  Leather 
Cloth  Co.  V.  Am,erican  Leather  Cloth  Co.  11 
H.  L.  Cas.  523.  Lord  Cranworth  said: 
"The  right  which  a  Manufacturer  has  in  his 
trademark  is  the  exclusive  right  to  use  it  for 
the  purpose  of  indicating  where  or  by  whom 
or  at  what  manufactory  the  article  to  which 
it  is  affixed  was  manufactured.  .  .  .  The 
gist  of  the  complaint  in  all  of  these  cases  is 
that  the  defendant,  by  placing  the  plaintiffs' 
trademark  on  goods  not  manufactured  by  the 
plaintiffs,  has  induced  persons  to  purchase 
them,  relying  on  the  trademark  as  proving 
them  to  be  of  plaintiffs'  manufacture." 

Applying  this  doctrine  to  the  all^ations 
of  complainant's  bill,  we  do  not  find  it  any- 
where averred  that  the  defendant,  by  means 
of  ite  imitetion  of  complainant's  trademark, 
is  palming  off  ite  goods  on  the  public  as  and 
for  the  g^ods  of  complainant.  The  bill  is 
not  predicated  upon  that  theory.  It  under- 
tekes  to  make  a  case,  not  because  the  defend- 
ant is  selling  ite  goods  as  and  for  the  good 
of  complainant,  but  because  it  is  the  manu- 
facturer of  a  genuine  aluminum  board,  and 
the  defendant  is  deceiving  the  public  by  sell- 
ing to  it  a  board  not  made  of  aluminum,  al- 
though falsely  branded  as  such,  being  in  fact 
a  board  made  of  zinc  material;  that  is  to 
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say,  the  theory  of  the  case  seems  to  be  that 
complainant,  manufacturing  a  genuine 
aluminum  board,  has  a  right  to  enjoin  others 
from  branding  any  board  "aluminum"  not 
so  in  fact,  although  there  is  no  attempt  on 
the  part  of  such  wrongdoer  to  impose  upon 
the  public  the  belief  that  the  goods  thus 
manufactured  are  the  goods  of  complainant. 
We  are  not  referred  to  any  case  going  to  the 
length  required  to  support  such  a  bill.  It 
loses  sight  of  the  thoroughly  established 
principle  that  the  private  right  of  action  in 
such  cases  is  not  based  upon  fraud  or  impo- 
sition upon  the  public,  but  is  maintained 
solely  for  the  protection  of  the  property 
rights  of  complainant.  It  is  true  that  in 
these  cases  it  is  an  important  factor  that  the 

Sublic  are  deceived,  but  it  is  only  where  this 
eception  induces  the  public  to  buy  the  goods 
as  those  of  complainant  that  a  private  right 
of  action  arises.  In  the  case  of  Leather 
Oloth  Co.  V.  American  Leather  Cloth  Co.  4 
De  G.  J.  &  S.  137,  11  H.  L.  Gas.  623,  Lord 
Chancellor  Westbury  said:  "Imposition  on 
the  public,  occasioned*  by  one  man  selling  his 
goods  as  the  goods  of  another,  cannot  be 
ground  of  private  action  or  suit." 

To  the  same  effect  is  the  case  of  Weener  v. 
Brayton,  152  Mass.  101,  8  L.  R.  A.  640,  25 
N.  E.  46,  where  the  court  said :  "The  juris- 
diction of  a  court  of  equity  to  restrain  the 
wrongful  use  of  such  trademarks  by  persons 
not  entitled  thereto  is  founded,  not  upon  the 
imposition  upon  the  public,  .  .  .  but  on 
the  wrongful  invasion  of  the  right  of  prop- 
erty therein  which  has  been  acquired  by 
others.  A  remedy  is  afforded  only  to  the 
owner  of  the  right  of  property  in  such  trade- 
marks on  account  of  the  injury  which  is 
thus  done  to  him.  The  wrong  done  to  him 
consists  in  misrepresenting  the  vendible  ar- 
ticles sold  as  being  those  of  the  true  owner 
of  the  trademark,  and  thus  to  a  greater  or 
less  extent  depriving  him  of  the  oenefit  of 
the  reputation  he  has  given  to  the  articles 
made  or  dealt  in  by  him." 

It  is  doubtless  morally  wrong  and  improp- 
er to  impose  upon  the  public  by  the  sale  of 
spurious  goods,  but  this  does  not  give  rise  to 
a  private  right  of  action  unless  the  property 
rights  of  the  plaintiff  are  thereby  invaded. 
There  are  many  wrongs  which  can  only  be 
righted  through  public  prosecution,  and  for 
which  the  legislature,  and  not  the  courts, 
must  provide  a  remedy.  Courts  of  equity, 
in  granting  relief  by  injunction,  are  con- 
cerned with  the  property  rights  of  complain- 
ant. The  true  rule  was  stated  by  Lord 
Chancellor  Westbury  in  Leather  Cloth  Co.  v. 
American  Leather  Cloth  Co.,  above  quoted, 
in  which  the  Lord  Chancellor  says:  "It  is, 
indeed,  true  that,  unless  the  mark  used  by 
the  defendant  be  applied  by  him  to  the  same 
kind  of  goods  as  the  goods  of  the  plaintiff, 
and  be  in  itself  «uch  that  it  may  be  and  is 
mistaken  in  the  market  for  the  trademark 
of  the  plaintiff,  the  court  will  not  interfere, 
because  there  is  no  invasion  of  the  plaintiff's 
right ;  and  thus  the  mistake  of  buyers  in  the 
market  under  which  they  in  fact  take  defend- 
ant's gc  vis  as  the  goods  of  the  plaintiff — 
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that  is  to  say,  imposition  on  the  public — be- 
comes the  test  of  the  property  in  the  trade- 
mark having  been  invaded  and  injured,  and 
not  the  ground  on  which  the  court  rests  its 
jurisdiction.  .  .  .  The  true  principle, 
therefore,  would  seem  to  be  that  the  jurisdic- 
tion of  the  court  in  the  protection  giv^i  to 
trademarks  rests  upon  property,  and  that 
the  court  interferes  by  injunction,  because 
that  is  the  only  mode  by  which  property  of 
this  description  can  be  effectually  protected. 
The  same  things  are  necessary  to  constitute 
a  title  to  relief  in  equity  in  the  case  of  the 
infringement  of  the  right  to  a  trademark  as 
in  the  case  of  the  violation  of  any  other 
right  of  property." 

If  the  doctrine  contended  for  by  complain- 
ant in  this  case  was  to  be  carried  to  its  l<^it- 
imate  results,  we  should,  as  suggested  by  Mr. 
Justice  Bradley  in  the  case  of  Sew  York  d  R. 
CemcfU  Co,  v,  Coplay  Cement  Co.  10  L.  R. 
A.  833,  44  Fed.  Rep.  277,  open  a  Pandora's 
box  of  litigation.  A  person  who  undertook 
to  manufacture  a  genuine  article  could  sup- 
press the  business  of  all  untruthful  dealers, 
although  they  were  in  no  wise  undertaking 
to  pirate  his  trade.  Says  Mr.  Justice  Brad- 
ley: "The  principle  for  which  he  [counsel 
for  complainant]  contends  would  enable  any 
crockery  merchant  of  Dresden  or  elsewhere 
interested  in  the  particular  trade  to  sue  a 
dealer  of  New  York  or  Philadelphia  who 
should  sell  an  article  as  Dresden  china,  when 
it  is  not  Dresden  china.  ...  A  dry- 
goods  merchant  selling  an  article  of  linen  as 
Irish  linen  could  be  sued  by  all  the  haber- 
dashers of  Ireland  and  all  the  linen  dealers 
of  the  United  States." 

Take  the  metal  which  is  the  subject-matter 
of  the  controversy  in  this  case.  Many  arti- 
cles are  now  being  put  upon  the  market  un- 
der the  name  aluminum,  because  of  the  at- 
tractive qualities  of  that  metal,  which  are 
not  made  of  pure  aluminum,  yet  they  answer 
the  purpose  for  which  they  are  made,  and 
are  useful.  Can  it  be  that  the  courts  have 
the  power  to  suppress  such  trade  at  the  in- 
stance of  others  starting  in  the  same  business 
who  use  only  pure  aluminum  T  There  is  a 
wide-spread  suspicion  that  many  articles  sold 
as  being  manufactured  of  wool  are  not  en- 
tirely made  of  that  material.  Can  it  be  that 
a  dealer  who  should  make  such  articles  only 
of  pure  wool  could  invoke  the  equitable  ju- 
risdiction of  the  courts  to  suppress  the  trside 
and  business  of  all  persons  whose  goods  may 
deceive  the  public?  We  find  no  such  author- 
ity in  the  books,  and  are  clear  in  the  opin- 
ion that,  if  the  doctrine  is  to  be  thus  extend- 
ed, and  all  persons  compelled  to  deal  solely 
in  goods  which  are  exactly  what  they  are 
represented  to  be,  the  remedy  must  come 
from  the  legislature,  and  not  from  the  eourts. 
A  class  of  cases  is  cited  and  much  relied  upon 
wherein  geographical  names  have  been  sus- 
tained as  tradenames  in  cases  of  unfair  com- 
petition in  trade,  although  not  technically 
trademarks.  These  cases  seem  to  establisn 
the  doctrine  that  geographical  names,  such 
as  "Minneapolis,"  appliea  to  flour,  may  be 
adopted  as  a  tradename,  so  that  one  who  un- 
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dtftakeft  to  pirate  the  trade  of  another  who 
has  eBtablished  among  purchasers  this  desig- 
nation of  his  goods  will  be  entitled  to  an  in- 
junction against  one  who  seeks  to  avail  him- 
self of  the  reputation  thus  acquired  by  im- 
posing upon  the  public  his  goods  as  the  goods 
of  complainant.  An  examination  of  these 
cases  shows  that  they  are  based  upon  the 
doctrine  which  we  have  already  shown  to  be 
the  basis  of  equitable  interference.  See 
Ptllahury-Wctahhum  Flour-Milla  Co,  v.  Eagle, 
41  L.  R.  A.  162,  30  C.  C.  A.  386,  58  U.  S. 
App.  490,  86  Fed.  Rep.  608,  and  cases  therein 
cited.  The  doctrine  is  well  stated  in  the 
syllabus  of  the  case  of  Oage-Downa  Co.  v. 
Featherhone  Corset  Co.  83  Fed.  Rep.  213: 
"One  making  corset  waists  at  Chicago,  and 
selling  them  as  'Chicago  Waists,'  so  that 
this  designation  has  come  to  denote  among 
purchasers  the  goods  made  by  him,  is  enti- 
tled to  an  injunction  against  another  who 
makes  similar  waists  in  a  different  state  and 
oity,  and  sells  them  as  'Chicago  Waists,' 
with  the  manifest  intent  of  availing  himself 
of  the  reputation  acquired  by  the  other's 
goods."  As  was  said  by  Judge  Severens  in 
that  case  (p.  214) :  "The  circumstances 
vary  greatly,  but  the  underlying  principle 
which  is  effective  in  the  solution  of  such 
cases  is  that  a  party  may  not  adopt  a  mark 
or  symbol  which  has  been  employed  by  an- 
other manufacturer,  and  by  long  use  and 
employment  on  the  part  of  that  other  has 
come  to  be  recognized  by  the  public  as  de- 
noting the  origin  of  the  manufacture,  and 
thus  impose  upon  the  public  by  inducing 
them  to  believe  that  the  goods  which  thi* 
new  party  thus  offers  are  the  goods  of  the 
original  party.  In  other  words,  it  is  a  fun- 
damental principle  that  a  man  cannot  make 
use  of  a  reputation  which  another  manu- 
facturer has  acquired  in  a  trademark  or  name, 
and,  by  inducing  the  public  to  act  upon  a 
misapprehension  as  to  the  source  of  the  ori- 
gin, deprive  the  other  party  of  the  goodwill 


and  reputation  which  he  has  acquired,  and 
to  which  he  is  entitled." 

Nor  do  we  find  anything  in  the  allegations 
of  the  bill  as  to  complainant's  monopoly  in 
the  use  of  the  metal  aluminum  for  wash- 
board purposes  which  would  extend  its 
rights.  We  are  not  referred  to  any  case,  nor 
can  we  think  of  any  reason  why  one  who  has 
obtained  a  monopoly  in  the  material  of  which 
his  goods  are  made  should  have  any  broader 
rights  in  protecting  his  tradename  than  an- 
other who  is  engaged  in  competition  in  the 
same  line  of  business.  The  intended  adop- 
tion of  the  word  "aluminum"  as  a  trademark 
prior  to  its  use  in  the  manufacture  and  sale 
of  washboards  fails  to  strengthen  the  case  of 
complainants,  as  was  said  by  Judge  Coxe  in 
George  v.  Smith,  52  Fed.  Rep.  830:  "It  is 
the  party  who  uses  it  first  as  a  brand  for 
his  goods,  and  builds  up  a  business  under 
it,  who  is  entitled  to  protection,  and  not  the 
one  who  first  thought  of  using  it  on  similar 
goods,  but  did  not  use  it.  The  law  deals 
with  acts,  not  intentions." 

See  also  Schneider  v.  Willia/ms,  44  N.  J. 
Eq.  391,  14  Atl.  812,  and  Kohler  Mfg.  Co.  v. 
Beeshore,  8  C.  C.  A.  215,  69  Fed.  Rep.  672, 
17  U.  S.  App.  352. 

The  allegations  of  complainant's  bill  in 
this  case  show  that  it  did  not  establish  its 
right  to  use  the  tradename  "aluminum"  un- 
til after  the  manufacture  of  boards  by  de- 
fendant. Upon  the  whole  case  we  are  of 
opinion  that  complainant's  bill  lacks  the  es- 
sential allegations  necessary  to  make  the 
case  entitling  it  to  the  relief  sought,  and  we 
are  of  opinion  that  the  demurrer  to  the  bill 
was  properly  sustained.  This  decision 
makes  it  unnecessary  to  pass  upon  the  ruling 
on  the  motion  for  a  preliminary  injunction. 
If  the  bill  was  demurrable,  it  cannot  author- 
ize the  granting  of  an  injunction,  and  there- 
fore the  ruling  of  the  court  below  was  cor- 
rect in  that  respect. 

The  deoree  and  order  of  the  court  toiU  be 
affirmed. 


UNITED   STATES   CIRCUIT  COURT  OF  APPEALS,    FIRST   CIRCUIT. 


Charles  A.  WHITNEY,  Plff.  in  Err., 

V. 

NEW    YORK,    NEW    HAVEN,    A    HART- 
FORD    RAILROAD    COMPANY. 

(102  Fed.  Rep.  850.) 

1.  A  verdlet  may  be  siipvorted  on  any 

ground  which  the  evidence  In  the  bill  of  ex- 
ceptions permits,  when. the  bill  ahows  that  it 
contains  all  the  eyidence  material  to  the  ez- 
ceptloBS  In  the  case. 

2.  Aia  emplojree  off  a  railroad  company 
ridlnjr  OB  a  pass,  not  In  the  course  of  his 
employmeBt  or  in  going  to  or  from  his  work. 


but  making  a  trip  for  his  own  conTcnicnce, 
but  whose  free  transportation  is  given  him 
under  a  stipulation  in  his  contract  of  employ- 
ment, sustains  while  so  riding  the  relation 
of  a  passenger,  and  not  of  an  employee,  to  the 
carrier. 
8.  Conditions  indomed  on  an  employ- 
ee's pass,  to  the  effect  that  he  assumes  all 
risks  arising  from  the  negligence  of  agents 
of  the  carrier  or  otherwise  while  using  it,  are 
Invalid  on  grounds  of  public  policy,  where  be 
is  riding,  not  In  the  course  of  his  employ- 
ment or  in  going  to  or  from  his  work,  but  Is 
making  a  trip  for  his  own  convenience,  and 
the  pass  Is  given  him,  not  as  a  gratuity,  but 
In  pursuance  of  an  agreement  In  his  contract 
of  employment  that  he  shall  have  such  free 


NOTB. — As  to  railroad  employees  or  officers 
as  passengers,  see  Texas  ft  P.  R.  Co.  v.  Smith 
(C.  C.  A.  Stli  C.)  81  L.  R.  A.  821,  and  note; 
also  VeKnity  v.  Pennsylvania  R.  Co.  (Pa.)  88 

60  L.  R.  A. 


L.  R.  A.  876 ;  lannone  v.  New  York,  N.  H.  &  U. 
R.  Co.  (R.  I.)  46  L.  R.  A.  730;  and  Louisville 
ft  N.  R.  Co.  V.  Weaver  (Ky.)  50  L.  R.  A.  881. 
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transportation,  and  la  therefore  baaed  on  a 
▼aloable  consideration. 

(June  13,  1900.) 

ERROR  to  the  Circuit  Court  of  the  Unite<l 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dama- 
ges for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  n^ligence.  Re- 
veraed. 

The  facte  are  stated  in  tShe  opinicHL 

Before  Putnam,  Circuit  Judge,  and  AU 
drich  and  Brovm,  District  Judges. 

Mr,  Edward  H.  Fierce,  for  plaintiff  in 
error: 

That  the  deceased  was  riding  on  employ- 
ee's pass,  in  which  was  the  agreement  that 
he  should  assume  the  risk  of  injury,  did 
not  exempt  defendant  from  liability  for  its 
negligence. 

OUw  d-  M,  R.  Co.  V.  Muhling,  30  HI.  9; 
Waahhum  v.  Nashville  d  0.  R,  Co.  3  Head, 
638,  75  Am,  Dec  784;  Hutchinson  y.  York, 
N.  d  U,  R.  Co,  5  Exch.  343 ;  4  Elliott,  Rail- 
roads, §  1G04,  p.  2600. 

The  rule  exempting  employers  from  lia- 
bility for  injuries  to  one  employee  by  negli- 
fmoe  of  another  employee  is  recognized  in 
ederal  courts  only  where  the  employee  is 
working  in  the  same  department  of  labor,  or 
where  the  labor  of  an  employee  in  one  de- 
partment is  so  connected  with  labor  of  an 
employee  in  another  d«>artment  that  it  is 
probable  that  they  will,  in  the  course  of 
their  employment,  come  in  contact  with  each 
other,  and  incur  danger  from  the  negligence 
of  another. 

Northern  P,  R,  Co,  y.  Hamhly,  164  U.  S. 
349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  083; 
King  v.  Ohio  d  M.  R,  Co,  14  Fed.  Rep.  277 ; 
Hovjord  V,  Delaware  d  H,  Canal  Co,  6  L.  R. 
A.  75,  40  Fed.  Rep.  106;  Pike  y.  Chicago  d 
A,  R,  Co,  41  Fed.  Rep.  96. 

The  ticket  on  which  plaintiff  was  riding 
at  time  of  injury  was  not  a  mere  gratuity. 
It  furnished  part  of  the  consideration  by 
which  he  was  induced  to  enter  defendant's 
employment. 

Doyle  V.  Fitchhurg  R.  Co.  162  Mass.  66, 
25  L.  R.  A.  167,  37  N.  E.  770;  Doyle  v. 
Fitchhurg  R.  Co,  166  Ma«s.  492,  33  L.  R.  A. 
844,  44  N.  E.  611. 

Plaintiff  was  traveling,  at  the  time  of  the 
injury,  on  a  ticket  for  which  he  had  given  a 
valuable  consideration,  and  was  therefore  a 
passenger  for  hire. 

New  York  C,  R.  Co.  v.  Locktoood,  17  Wall. 
357,  21  L.  ed.  627 ;  Grand  Trunk  R.  Co.  v. 
Btcvens,  95  U.  S.  655,  24  L.  ed.  536;  Dela- 
toare,  L.  d  W.  R.  Co,  v,  Ashley,  14  C.  C.  A. 
368,  28  U.  S.  App.  376,  67  Fed.  Rep.  209; 
Doyle  y.  Fitchhurg  R.  Co.  162  Mass.  66,  25 
L.  R.  A.  157,  37  N.  E.  770;  Doyle  v.  Fitch- 
hnrg  R.  Co.  166  Mass.  492.  33  L.  R.  A.  844, 
44  N.  £.611;  Illvnois  C.  R.  Co.  y.  Beehe,  69 
111.  App.  363;  Missouri  P.  R.  Co.  v.  Ivy,  71 
Tex.  409,  1  L.  R.  A.  600,  9  S.  W.  346;  Cleve- 
land, P.  d  A.  R,  Co,  V.  Curran,  19  Ohio  St 
1,  2  Am.  Rep.  362;  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  315;  Ohio  d  M,  R,  Co,  v. 
Selhy,  47  Ind.  471,  17  Am.  Rep.  719;  Flinn 
50  L.  R.  A. 


V.  Philadelphia,  W,  d  B.  R.  Co.  1  Honst 
(Del.)  469;  Williatns  v.  Oregon  Short  Line 
R.  Co.  18  Utah,  210,  54  Pac  991. 

Contracts  relieving  comm<»  carriers  frora 
their  common-law  liabilities,  so  far  as  pub- 
lic policy  allows  them  to  be  rdieved,  are  to 
be  strictly  construed  against  the  carriers. 

Fitchhurg  R.  Co.  v.  Nichols,  29  C,  C.  A. 
500,  50  U.  8.  App.  297,  85  Fed.  Rep.  945. 

Acceptance  and  use  of  a  ticket  for  whie)i 
a  valuable  consideration  has  been  paid  does 
not  estop  the  holder  from  denying  that  the 
ticket  was  accepted  subject  to  a  stipnlatton 
on  the  back  that  the  holder  assumes  the 
risk  of  injury. 

Michigan  C.  R.  Co.  v.  Mineral  Hprtsy< 
Mfg.  Co.  16  Wall.  318,  21  L.  ed.  297;  Ayns 
V.  Western  R.  Corp.  14  Blatchf.  9,  Fed.  Csf. 
No.  689 ;  Potter  v.  The  Majestic,  23  L.  R.  A. 
746,  9  C.  C.  A.  161,  20  U.  S.  App.  503,  60 
Fed.  Rep.  624;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627;  Grand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655,  24  L 
ed.  635. 

Where  the  holder  gives  a  valuable  con- 
sideration for  a  ticket,  acceptance  and  oiie 
of  the  ticket  do  not,  in  the  abeence  of  evi- 
dence of  his  direct  assent,  constitute  a  vol- 
untary agreement  that  the  holder  accepU 
the  condition  on  the  back  of  the  tidcet  ex- 
empting the  railroad  corporation  from  lia- 
bility for  injury  due  to  its  negligence. 

Judson  V.  Western  R,  Co,  6  Allen,  486,  S3 
Am.  Dec  646;  Brown  y.  Eastern  R.  Co.  11 
Cush.  97. 

The  passes  were  not  the  contract  of  trsAi- 
portation.  They  were  only  evidence  of 
"plaintiff's  right  to  transportation. 

Mauritg  y.  New  York,  L.  E.  d  W.  R,  Ci. 
23  Fed.  Rep.  766;  Lewis  v.  New  York  Sleep- 
ing Car  Co.  143  Mass.  267,  68  Am.  Rep.  135. 
9  N.  E.  616;  (kfrdon  v.  Manchester  d  L.  H. 
Co.  52  N.  H.  596,  13  Am.  Rep.  97 ;  Frank  t. 
Ingalls,  41  Ohio  St.  560;  Willicuns  v.  Off- 
gon  Short  Line  R.  Co,  18  Utah,  210,  M 
Pac  901 ;  Chicago  d  X.  R,  Co.  v.  Dumttr, 
161  111.  190,  43  N.  R  698;  Bumham  t. 
Grand  Trunk  B.  Co,  63  Me.  298,  18  Am. 
Rep.  220. 

Rights  of  parties  under  contract  made  in 
Massachusetts,  to  be  performed  partly  is 
that  state,  are  determined  by  the  les  Uxi. 
If  any  part  of  contract  is,  under  the  laws 
of  Massachusetts,  void,  that  part  is  everr- 
where  void.    Locus  ccntraetus  regit  aet%^ 

Liverpool  d  O.  W.  Steam  Co.  v.  Phenis 
Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup- 
Ct.  Rep.  409;  Pritchard  v.  Norton^  106  U. 
S.  124,  27  L.  ed.  104,  1  Sup.  Ct  Rep.  102; 
Sviidder  v.  Union  Nat,  Bank,  91  U.  &  406, 
23  L.  ed.  246;  Walker  y.  Whitehead,  K 
Wall.  314,  21  L.  ed.  357;  Rorer,  IntersUte 
Law,  08;  Hale  v.  New  Jersey  Steam  Nst. 
Co,  16  Conn.  539,  39  Am.  Dec  398;  MeDa^- 
iel  V.  Chicago  d  N.  W.  R,  Co.  24  Iowa,  412; 
Davis  V.  Chicago,  M.  d  St.  P.R.Oo.n  Wii. 
470,  33  L.  R.  A.  654,  67  N.  W.  16,  1132; 
Illinois  C.  R.  Co.  v.  Beebe,  69  111.  App.  363: 
Fonseoa  v.  Cunard  S.  S.  Co,  163  Hasa  653. 
12  L.  R.  A.  340,  27  N.  E.  666;  iTBegam  v. 
Cunard  S.  8.  Co,  160  Mass.  366,  36  N.  S. 
1070. 
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A  vailroad  corporation  cannot  contract 
with  a  paasenger  for  hire  for  exemption 
from  personal  injury  caused  by  the  corpora- 
tion's negligence  or  that  of  its  servants. 

Aew  Yorh  O,  B.  Co.  v.  Lookwood,  17 
Wall.  357,  21  L.  ed.  627 ;  Grand  Trunk  R. 
Co.  T.  Stevens,  95  U.  8.  655,  24  L.  ed.  535 ; 
Liverpool  d  O.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 
Rep.  469;  Delaware,  L.  d  W.  R.  Co.  v.  Ash- 
Ufy.  14  C.  C.  A.  368,  28  U.  S.  App.  375,  67 
Fed.  Rep.  209 ;  Baltimore  d  0.  R.  Co.  y.  Mo- 
Lwughlm,  19  C.  G.  A.  551,  43  U.  S.  App.  181, 
73  Fed.  kep.  619;  Chofnherlam  v.  Pterson, 
31  C.  C.  A.  157,  69  U.  S.  App.  55,  87  Fed. 
Rep.  420;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Lee, 
34  C.  C.  A.  3(55,  92  Fed.  Rep.  318;  Sager  v. 
Portsmouth,  S.  d  P.  d  E.  R.  Co.  31  Me. 
228,  50  Am.  Dec  659;  Pennsylvania  R.  Co. 
V.  Henderson,  51  Pa.  315;  McNulty  v.  Penn- 
sylvania R.  Co.  182  Pa.  479,  38  L.  R.  A.  376, 
38  AU.  524;  Cleveland,  P.  d  A.  R.  Co.  v. 
Curran,  19  Ohio  St  1,  2  Am.  Rep.  362; 
Rose  V.  Des  Moines  Valley  R.  Co.  39  Iowa, 
246;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Faylor, 
126  Ind.  126,  25  N.  E.  869 ;  Davis  v.  Chica- 
go, M.  d  St.  P.  R.  Co.  93  Wis.  470,  33  L.  R. 

A.  664,  67  N.  W.  16,  1132;  Jacobus  v.  St. 
Paul  d  C.  R.  Co.  20  Minn.  125,  Gil.  110,  18 
Am.  Rep.  360;  Kansas  P.  R.  Co.  y.  Rey- 
nolds, 8  Kan.  623;  Missouri  P.  R.  Co.  v. 
Tietken,  49  Neb.  130,  68  N.  W.  336;  Jones 
▼.  St.  Louis  S.  W.  R.  Co.  125  Mo.  666,  26 
L.  R.  A.  718,  28  S.  W.  883;  Louisville  d  N. 
R.  Co.  V.  BeU,  100  Ky.  203,  38  S.  W.  3 ; 
Louisville  d  N.  B.  Co.  v.  Wynn,  88  Tenn. 
320,  14  8.  W.  31 1 ;  William  v.  Oregon  Short 
lAne  R.  Co.  18  Utah,  210,  64  Pac.  991;  Mo- 
bile d  O.  R.  Co.  v.  Hopkins,  41  Ala.  486,  94 
Am-  Dec.  607 ;  Berry  v.  Cooper,  28  Ga*  543 ; 
Missouri  P.  R.  Co.  v.  Ivy,  71  Tex.  409,  1  L. 
R,  A.  600,  9  S.  W.  346;  New  Orleans  Mut. 
Ins.  Co.  V.  Ncio  Orleans,  J.  d  O.  N.  R.  Co. 
20  La.  Ann.  302;  Illinois  0.  R.  Co.  v.  Crud- 
up.  63  Miss.  201;  Swindler  v.  Hilliard,  2 
Kioh.  L.  286;  Flinn  v.  Philadelphia,  W.  d 

B.  IL  Co.  1  Houst.  (Del.)  46^;  VirgiiUa  d 
T.  R.  Co.  V.  Sayers,  26  Gratt.  328;  Maslin 
r.  Baltimore  d  0.  B.  Co.  14  W.  Va.  180,  35 
Am.  Rep.  748. 

Mr.  Charles  F.  Ohoate,  Jr.,  for  defend- 
ant hi  error. 


Circuit    Judge,    delivered    the 
opinion  of  the  oourt: 

This  suit  was  brought  bv  the  plaintiff  in 
error  for  an  injury  occurring  to  him  while 
riding  in  a  passenger  train  of  the  defendant 
in  error.  The  circuit  court  directed  a  vei*- 
diet  for  the  defendant,  and  the  plaintiff  be- 
low thereupon  sued  out  this  writ  of  error. 
The  record  raises  two  queotiona:  First, 
whether  there  was  any  case  to  go  to  the  jury 
on  the  allegation  of  negligence;  and,  second, 
whether  or  not  the  plaintiff  was  a  passen- 
ger, ^e  only  evidence  offered  in  the  court 
below  was  that  in  behalf  of  the  plaintiff. 
At  the. dose  of  that  evidence  a  motion  was 
made  to  direct  a-  verdict  for  the  defendant 
<m  the  ffround  that  no  sufficient  proof  of  de- 
fendant's negligence  had  been  shown,  which 
motion  the  court  overruled.    Thereupon  the 
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defendant  moved  that  the  court  direct  a  ver- 
dict for  the  defendant  on  the  ground  that 
the  plaintiff  was  an  employee  of  the  defend- 
ant when  injured,  and  that  he  could  not  re- 
cover by  reason  of  the  fact  of  his  riding  on 
an  employee's  peas,  bv  the  conditions  on  the 
back  of  which  the  holder  expressly  assumed 
all  risks  arising  from  the  negligence  of  the 
agents  of  the  defendant,  or  otherwise,  while 
using  it.  On  that  motion  the  court  made 
a  ruling  favorable  to  ihe  defendant,  which 
app<»rs  in  the  record,  and  also  it  directed  a 
verdict  for  the  defendant.  The  exceptions 
were  both  to  the  ruling  and  to  the  order  to 
return  a  verdict. 

The  bill  of  exceptions  states:  "All  the 
evidence  at  the  trial  material  to  the  excep- 
tions in  this  case  was  as  follows."  There- 
fore it  is  presumable  that  the  entire  evi- 
denoe  is  in  the  bill  of  exceptions,  except 
wiMri  related  to  the  question  of  damages, 
and  possibly  to  some  other  questions  about 
which  there  is  now  no  dispute.  Under  the 
rulings,  it  is  presumably  the  right  of  the 
defendant  to  support  the  verdict  on  any 
ground  which  the  evidence  in  the  bill  of  ex- 
ceptions permits.  This  is  a  well-settled 
rule,  expressly  restated  in  Sullivan  v.  Iron 
Silver  Min.  Co.  143  U.  S.  431,  434,  36  L.  ed. 
214,  12  Sup.  Ct.  Rep.  555,  where  it  is  held 
that  if,  on  all  the  facts  in  the  case,  the  judg- 
ment was  one  which  must  necessarily  have 
been  rendered,  it  must  stand.  The  same 
ruling  was  applied,  under  very  peculiar  cir- 
cumstances, in  Crimes  Dry  Goods  Co.  v. 
Malcolm,  164  U.  S.  483,  491,  492,  41  L.  ed. 
524,  527,  17  Sup.  Ct.  Rep.  158,  where  the 
basis  for  sustaining  the  judgment  was  alto- 
gether different  from  that  which  was  ex- 
Sressly  presented  by  the  bill  of  exceptions. 
)f  course,  if  it  were  apparent  from  the  rec- 
ord before  us  that  the  aefendant  had  rested 
its  case  in  the  court  below*  entirely  on  the 
proposition  that  the  plaintiff  was  an  em- 
plovee,  or  otherwise  expressly  or  impliedly 
waived  other  defenses,  or  by  its  course  had 
in  any  way  blinded  the  plaintiff,  so  that  it 
might  be  thought  it  had  stopped  hina  from 
putting  in  all  the  evidence  of  negligence 
that  he  might  have  put  in,  it  could  not  have 
brought  tliis  question  before  this  court  for 
its  consideration. 

The  injury  happened  through  the  over- 
turning of  a  car  in  which  the  plaintiff  was 
riding,  at  a  switch  near  the  approaches  to 
the  defendant's  station  at  Boston.  The  ef- 
fective cause  of  the  overturning  is  not  shown 
by  the  proofs.  The  plaintiff  suggests  three 
different  explanations  of  the  accident: 
One,  that  the  switch  was  defective;  second, 
that  it  was  not  provided  with  modern  ap- 
pliances for  safety;  and,  third,  that  the 
switchman  was  personally  negligent.  The 
defendant  offered  no  evidence  in  its  own  be- 
half, and  did  not  even  call  the  switchman, 
nor  show  reason  for  not  calling  him.  It  is 
well  settled  that,  in  a  case  brought  bv  an 
employee  against  an  employer,  the  employee 
is  subject  to  the  ordinary  rule  of  the  com- 
mon law,  that  it  rests  on  him  to  allege  and 
prove  that  the  injury  arose  from  the  negli- 
gence of  his  employer.    This  was  so  held  by 
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ue  in  Stevens  r.  Chamberlain,  40  C.  C.  A. 
42),  100  Fed.  Bep.  378,  380,  and  it  is  recog- 
nized BM  a  well-luiown  rule  of  law  in  Teaaa 
d  1\  R,  Co.  V.  Barrett,  166  U.  S.  617,  619, 
41  L.  ed.  1136,  1139,  17  Sup.  Ct.  Rep.  707. 
But,  with  reference  to  pagsengers,  a  neces- 
sity arises  out  of  the  fact  that  they  are  not 
presumed  to  have  knowledge  of  the  methods 
of  particular  carriers,  and  that  to  thera  the 
causes  of  injuries  are  inscrutable.  The  rule 
is  best  stated  in  Oleeaon  v.  Virginia  Mid- 
land R.  Co,  140  U.  8.  435,  35  L.  ed.  458, 
463,11  Sup.  Ct.  Hep.  862.  There  the  decisions 
of  the  Supreme  Court  are  referred  to,  where- 
in it  is  said  to  have  been  settled  that  the 
happening  of  an  injurious  accident  is,  in 
passenger  cases,  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  carrier,  "and  that, 
the  passenger  being  himself  in  the  exercise 
of  due  care,  the  burden  then  rests  upon  the 
carrier  to  show  that  its  whole  duty  was 
performed,  and  that  the  injury  was  una^ 
voidable  by  human  foresight." 

The  nature  of  the  duty  resting  on  the  de- 
fendant in  this  case  with  reference  to  the 
alleged  absence  of  modem  appliances  was 
stated  in  Mather  v.  RilUton,  156  U.  S.  301, 
399,  39  L.  ed.  464,  470,  15  Suf).  Ct.  Rep. 
467.  While,  of  course,  no  carrier  can  be 
held  at  fault,  so  long  as  he  uses  approved 
safeguards,  merely  because  he  does  not  al- 
ways use  those  which  theoretically  or  ex- 
perimentally may  attain  better  results,  yet 
in  that  case  the  general  rule  laid  down  by 
the  court  was  as  follows:  "We  think  it 
may  be  laid  down  as  a  legal  principle  that* 
in  all  occupations  which  are  attended  with 
great  and  unusual  danger,  there  must  be 
used  all  appliances,  readily  attainable, 
known  to  science  for  the  prevention  of  acci- 
dents, and  that  the  neglect  to  provide  such 
readily  attainable  s^pphances  will  be  regard, 
ed  as  proof  of  culpable  negligence." 

In  view  of  this,  we  thimc  the  case  would 
justly  have  been  left  to  the  jury  on  the  ques- 
tion whether  the  safeguard  appliances  re- 
ferred to  were  available  on  the  part  of  the 
defendant,  if  that  question  had  b^n  reached. 
Also,  in  view  of  the  lack  of  proof  offered  by 
the  defendant  with  reference  to  its  switch- 
man, we  think  the  court  would  not  have 
been  justiiled  in  taking  from  the  jury  the 
question,  if  reached,  whether  the  defendant 
hod  fully  met  the  burden  resting  on  it  ac- 
cording to  the  rule  in  Oleeson  v.  Virginia 
Midland  R.  Co,  So  far  as  this  part  of  the 
ease  is  concerned,  the  ruling  of  the  court  be- 
low cannot  be  questioned. 

Coming  to  the  main  issue,  we  are  con- 
trolled with  reference  to  it  by  the  decisions 
of  the  supreme  court.  The  only  evidence, 
as  we  have  said,  was  that  of  the  plaintiff. 
The  eesentiaJ  facts  are  not  disputed,  for  the 
purposes  of  this  writ  of  error;  neither  is 
there  any  substantial  difference  between 
the  parties  as  to  any  Question,  except  of 
law.  The  facts  are,  for  this  appeal,  so  simi- 
lar to  those  in  Doyle  v.  Fitcnhurg  R,  Co. 
166  Mass.  492,  33  L.  R.  A.  844,  44  N.  E. 
611,  that  it  is  not  maintained  that,  if  that 
case  controlled  this  court,  the  ruling  of  the 
circuit  court  could  be  supported.  It  is  said, 
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however,  that  we  are  not  bound  by  tlie  de- 
cisions of  the  supreme  judicial  court  of 
Massachusetts  on  a  question  of  this  diarac- 
ter,  and  such  is  the  settled  rule.  Espe- 
cially, matters  arising  out  of  the  transpor- 
tation of  goods  and  passengers  are  so 
largely  of  an  interstate  character,  as  is  this 
at  bar,  that  uniformity  of  decision  in  the 
Federal  courts  becomes  necessary;  and  this 
could  not  be  accomplished  if  condusive  effect 
were  given  locally  to  local  decisions,  which, 
on  questions  of  this  nature,  are  often  oon- 
ilicting.  Nevertheless,  Doyle  v.  Fitohburg 
R.  Co,  seems  to  be  governed  by  the  same 
rules  as  those  laid  down  by  the  supreme 
couit. 

The  plaintiff  claimed  to  go  to  the  jury  on 
the  following  alleged  facts:  Being  in  the 
employment  of  the  defendant,  he  changed 
to  a  new  employment^  still  with  the  defend- 
ant. In  connection  with  the  change  of 
employment,  he  stipulated,  not  only  for 
an  increase  of  wages,  but  also  for 
free  transportation  to  Boston  from  the  city 
where  he  waste  be  employed,  for  his  own  con- 
venience, and  not  in  connection  with  going  to 
or  from  his  work.  He  was  injured  while  on 
one  of  these  tripe  to  Boston,  and  while  not 
going  to  or  from  his  work,  and  while  he  was 
not  employed;  that  is  to  say,  during  the 
hours  wnen  he  was  free  for  recreation  or  to 
visit  his  family,  or  to  use  his  time  for  any 
purpose  of  his  own.  He  had  received  suc- 
cessive passes  as  each  expired,  all  of  them, 
so  far  as  the  case  show«,  having  plainly 
stamped  on  the  face  that  they  were  employ- 
ee's passes,  and  on  the  back  a  waiver  of  all 
claims  against  the  defendant  arising  from 
the  negligence  of  its  agents  "or  other wiae," 
suillcient  to  cover  the  case  at  bar,  unless  the 
same  is  controlled  by  the  rules  of  public 
policy,  and  the  decisions  of  the  supreme 
court  with  reference  thereto.  Hie  record 
does  not  expressly  show  that  the  plaintiff 
knew  what  appeared  on  the  back  of  his 
passes,  but,  inasmuch  as  he  had  been  for  a 
long  time  an  employee,  the  court  would  not 
have  been  justified  in  permitting  the  jury 
to  find,  on  the  evidence,  that  he  did  not 
know  it. 

The  essential  question  is  stated  by  the  de- 
fendant as  follows:  It  being  established 
that  the  contract  under  which  the  plaintiff 
was  being  transported  at  the  time  of  his  in- 
jury was  made  at  his  own  request,  volun- 
tarily, and  with  full  knowledge  of  its  terms 
and  conditions,  and  it  being  a  contract 
which  the  plaintiff  was  n^t  entitled  to  re- 
ceive except  by  mutual  agreement^  and 
which  the  defendant  was  not  bound  to  grant 
except  on  conditions,  does  any  public  poli<^ 
require  it  to  be  declared  void?  Subject  to 
the  caution  not  to  draw  from  the  words  "at 
his  own  request,  voluntarily,"  any  inference 
contrary  to  what  we  have  already  said,  this 
sulBciently  explains  the  issue  which  the  case 
raises.  The  question  thus  stated  is  on  all 
fours  with  that  answered  in  Orand  Trunk 
R.  Co,  y.  Stevens,  95  U.  S.  655,  24  L.  ed.  635. 
It  there  appeared  that  Stevens  was  the 
owner  of  a  patented  car  coupler,  for  tiie  op- 
tion and  use  of  whch  the  corporation,  wbi^ 
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was  the  plain tiil  in  error,  was  negotiating; 
that  he  went,  at  its  request  and  expense,  to 
a  point  on  its  railroad,  to  see  one  of  its  of- 
ficers im  reference  to  this  matter,  and  a  free 
paas  was  granted  him;  that  the  pass  con- 
tained an  indorsement,  which  for  present 
purposes  was  substantially  to  the  same  ef- 
fect as  that  on  the  pfise  in  the  case  at  bar; 
and  that  Stevens  testified  that  he  put  the 
pass  into  his  pocket  without  looking  at  the 
indorsement.  There  was  a  special  finding 
that  he  did  not  know  what  was  indorsed  on 
the  pass,  but  the  conclusions  of  the  court 
were  made  independently  of  this.  It  found, 
at  pa^e  G58,  95  U.  S.,  and  page  536,  24  L. 
ed.,  thai  the  transportation  of  the  plaintiff, 
although  not  paid  for  in  money,  was  not  a 
matter  of  charity  or  gratuity,  but  was  by 
virtue  of  an  agreement  in  which  the  mutual 
interests  of  l^th  parties  were  consulted; 
that  the  matter  of  mutual  interest  was  a 
part  of  the  consideration  which  the  plaintiif 
consented  to;  that  giving  him  a  free  pass 
did  not  alter  the  nature  of  the  transaction; 
that  tlie  pass  was  a  mere  ticket  to  be  shown 
to  the  oooductor  as  evidence  of  his  right  to 
be  transported;  that  it  was  not  evidence  of 
any  contract  that  the  plaintiff  was  to  as- 
sume all  the  risks ;  and,  what  is  the  pith  of 
the  decision  as  applied  to  the  case  at  bar,  as 
appears  at  page  659,  95  U.  S.,  and  page  530, 
24  L.  ed.,  that  it  would  not  have  been  valid 
if  it  had  been.  On  page  660,  95  U.  S.,  and 
page  §36,  24  L.  ed.,  the  court  laid  aside  all 
question  whether  or  not  Stevens  knew  of  the 
condition  on  the  back  of  the  pass,  and  said: 
'^But  we  have  already  shown  that  the  carry- 
ing ol  the  plaintiff  from  Portland  to  Mon- 
treal was  not  a  mere  gratuity.  To  call  it 
such  would  be  repugnant  to  the  essential 
character  of  the  whole  transaction.  There 
was  a  consideration  for  it,  both  good  and 
valuable.  It  necessarily  follows,  therefore, 
that  it  was  a  carrying  for  hire.  Being 
such,  it  was  not  competent  for  the  defend- 
ant, as  a  common  carrier,  to  stipulate  for 
the  immunity  repressed  on  the  back  of  the 
pass.  .  .  .  Tne  defendant,  being,  by  the 
very  nature  of  the  transaction,  a  common 
carrier  for  hire,  cat/mot  set  up  as  against  the 
plaintiff,  who  was  a  passenger  for  hire,  any 
such  estoppel  or  agreement  as  that  which 


18  insis 


isted  on 


ft 


It  is  not  necessary  to  examine  at  length 
the  other  decisions  of  the  supreme  court 
which  are  usually  cited  on  this  class  of  ques- 
tions. It  is  sufficient  to  say  that  that  court 
has  firmly  adhered  to  the  rule  of  Orand 
Ti-unk  R,  Co.  v.  Stevens,  both  with  refer- 
enoe  ta  passengers  and  goods.  It  has  not, 
however,  passed  directly  on  the  question 
whether  or  not  a  carrier  can  lawfully  stipu- 
late for  a  release  from  the  negligence  of  it- 
self or  its  servants,  with  a  person  traveling 
on  aa  absolutely  free  passage.  In  Phila- 
delphia 4  R.  R.  Oo,  V.  Derby,  14  How.  468, 
486,  14  L.  ed.  502,  509,  and  in  The  New 
World  V.  King,  16  How.  469,  474,  14  L.  ed. 
1019,  1021,  the  court  held  that  the  assump- 
tion of  the  custody  of  the  person  of  one  trav- 
eling gratuitously  was  sufficient  to  impose 
upoB  tbe  carrier  liability  for  the  greatest 
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diligence  as  to  his  safety.  In  those  cases 
there  was  no  stipulation  against  liability. 
In  New  York  C,  R,  Co.  v.  Lookwood,  17 
Wall.  357,  21  L.  ed.  627,  and  in  Tcwas  d  P. 
K,  Co.  V.  Keedcr,  170  U.  S.  530,  42  L.  ed. 
1134,  18  Sup.  Ot  Rep.  705,  it  applied  the 
rule  of  public  policy  to  persons  accompany- 
ing cattle  on  freight  trains,  although  in  the 
latter  case  it  recognized  the  fact  which  we 
explained  in  Fitchburg  R.  Co,  v.  Nichols,  29 
C.  C.  A.  500,  50  U.  S.  App.  297,  85  Fed.  Rep. 
945,  948,  that  a  person  traveling  under  those 
circumstances  impliedly  subjects  himself  to 
certain  risks  necessarily  incident  to  freight 
trains  and  not  incident  to  passenger  trains, 
and  that  it  might  not  be  unreasoiuible  to  re- 

2uire  him  to  specially  stipulate  accordingly, 
n  Baltimoro  d  0.  8.  W.  R.  Oo.  v.  Voight, 
176  U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385,  the  court  held  that  stipulations  between 
an  express  company  and  a  railway  com]>any 
bywhi.  a  messenger  should  release  the  rail- 
way company  from  liability  for  negligence 
might  be  valid;  but  the  case  is  entirely  ex- 
ceptional, because  the  court  had  already  de- 
cided, in  Express  Cases,  117  U.  S.  1,  sub 
nom.  Memphis  d  L.  R.  R.  Co,  v.  Southern 
i:a>p.  Co.  29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542, 
628,  that  railway  companies  are  not  re- 
quired bv  usage  or  by  the  common  law  to 
transport  the  traffic  of  an  express  company 
in  the  manner  in  which  such  traffic  is  usu- 
ally carried.  Therefore  it  followed  that  an 
express  company,  in  negotiating  with  a  rail- 
way company  for  itself,  its  merchandise  and 
employees,  does  not  stand  on  the  common 
public  right,  but  only  on  such  special  con- 
tracts as  the  two  parties  may  voluntarily 
enter  into.  Moreover,  it  appeared  to  the 
court  that  a  messenger  of  an  express  com- 
pany is  not  qua  passenger,  more  than  a  ven- 
dor of  petty  articles  on  railway  trains. 
Without  analyzing  the  case  further,  it  is 
clearly  exceptional,  and  it  in  no  manner  im- 
pugns in  the  slightest  degree  Ora/nd  Trunk 
R.  Co.  V.  Stevens,  as  is  made  especially  plain 
by  the  reference  to  the  latter  case,  at  pa^e 
505,  176  U.  S.,  and  page  565,  44  L.  ed.,  and 
page  387,  20  Sup.  Ct.  Rep. 

The  defendant  urges  on  us  the  fact  that 
the  plaintiff  had  been  previously  in  the  em- 
ployment of  the  defenaant;  but  we  are  un- 
able to  see  the  pertinency  of  this,  except  so 
far  as  it  would  justify  the  court  in  assum- 
ing that  the  plaintiff  knew  the  conditions 
indorsed  on  his  pass.  Whatever  may  have 
been  his  prior  contract  with  the  defendant, 
it  is  clear  that,  on  the  case  as  presented  in 
this  record,  he  was  entitled  to  go  to  the  jury 
on  the  proposition  that  the  contract  which 
controlled  the  parties  at  the  time  of  his  in- 
jur v  was  new  and  independent. 

dur  attrition  has  also  been  called  to  va- 
rious cases  relating  to  the  liability  of  car- 
riers to  employees  when  passing  between 
their  homes  and  their  places  of  labor.  The 
supreme  court  has  never  passed  on  this  par- 
ticular phase;  but  it  dearly  raises  an  essen- 
tially different  question  from  that  at  bar, 
because  there  is  no  injustice  or  legal  incon- 
sistency in  holding  that  under  some  circiun- 
stances  the  going  to  or  returning  from  work 
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is,  in  the  eye^  oi  the  law,  an  incident  to 
the  employment*  if  not  a  part  thereof.  As 
we  have  already  said,  the  proofs  of  which 
the  plaintiff  was  entitled  to  go  to  the  jury 
entirely  relieve  the  case  of  any  proposition 
of  this  character.  As  in  Grand  Trunk  R. 
Co.  V.  kitevens,  he  was  at  the  time  of  his 
injury  traveling  in  a  passenger  train,  under 
a  special  arrangement  whidi  raised  a  valid 
consideration,  and  at  a  time  and  in  relation 
to  a  matter  which  in  no  manner  concerned 
his  employment  by  the  defendant.  The  only 
apparent  difference  in  any  particular  is 
that  the  plaintiff  was  not  traveling  on  an 
errand  in  which  both  parties  were  mutually 
interested,  as  Stevens  was,  but  exclusively 
for  his  own  purposes,  precisely  like  any  or- 
dinary passenger.  This  difference  fends  to 
make  his  case  clearer. 

It  is  urged  that  the  plaintiff  was  not  pay- 
ing his  fare  in  money,  and  that  he  did  not 
stand  as  one  of  the  public  ordinarily  stands, 
in  dealing  with  carriers,  because  his  car- 
riage was  a  part  of  an  entire  contract  cov- 
ering several  elements,  so  that,  therefore, 
both  he  and  the  defendant  ¥rere  at  liberty  to 
stipulate  for  such  conditions  as  they  might 
mutually  a^ec  upon.  In  this  particular, 
however,  the  case  of  Orand  Trunk  R.  Co.  v. 
Stevens  is  essentially  in  point  against  the 
defendant.  The  defendant  also  urges  that 
the  line  of  reasoning  in  New  York  C.  R,  Co, 
V.  Lockwood,  which  led  to  the  conclusions  of 
the  court,  embraces  several  propositions, 
among  which  are  that  of  the  general  public 
interest  in  the  safe  carriage  of  persons,  and 
that  the  imposition  of  conditions  by  a  car- 
rier amounts  to  an  abdicajbion  of  the  essen- 
tial dutiss  of  his  employment;  and  it  also 
presents  other  references  to  New  York  C,  R, 


Co.  V.  Lockwood,  for  the  purpose  of  skewing 
that,  under  the  relations  which  the  fartifr<» 
in  the  case  at  bar  bear  to  each  other,  th^^v 
were  not  within  the  precise  reasons  wbiii 
led  to  the  conclusions  of  the  supreme  court 
We  need  not,  however,  follow  through  Uii- 
line  of  argument,  because  the  questios  i^. 
What  is  the  rule  of  law!  and  not*  What  are 
the  various  reasons  out  of  wliicli  the  role 
was  developed?  These  resaooa  change  and 
fluctuate  from  time  to  time  with  the  prog- 
ress of  events,  or  with  the  different  viev5 
of  different  judges.  The  nil«  which  gor- 
ems  this  case,  as  we  have  already  said,  is 
expressly  stated  in  New  York  O.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627;  a&i 
it  is  so  firmly  fixed,  and  has  been  applied  in 
Grand  Trunk  R,' Co.  v.  Stevens  under  cir- 
cumstances so  essentially  like  those  at  bsr, 
that  we  seem  to  be  oontrolled  by  it,  and  b> 
its  application,  as  t^e  rule  and  its  applica- 
tion have  each  been  determined  by  the  su- 
preme court.  Under  this  rule,  and  under 
its  application,  the  plaintiff  below  was  qui 
passenger  at  the  time  of  his  injury,  ha\w 
given  for  his  passage  a  valuable  eonsiden- 
tion,  so  that  public  policy  will  not  pennit 
us  to  enforce  the  stipulations  indorsed  or. 
his  pass,  although  he  freely  assented  io 
them.  So  far  as  concerns  any  moral  obli- 
gation growing  out  of  those  8tipuIatio.-i<» 
which  it  is  claimed  he  now  seeks  to  violate. 
the  defendant  must  appeal  elsewhere  thaDto 
courts  of  law. 

The  judgment  of  the  Circuit  Court  fs  '^• 
versed,  and  the  case  is  remanded  to  tlu* 
court,  with  directions  to  set  aside  the  vtr 
diet   and    proceed  thereupon  in    aeoordan-*- 
with  law;  and  the  costs  of  this  oonrt  ar.- 
awarded  to  the  plaintiff  in  error. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 


V. 


MARBURY  LUMBER  COMPANY. 


( 


) 


1.  Allesatlons  of  neffllffence  on  the 
part  of  a  railroad  company  In  setting 
tire  from  Its  locomotives  are  not  InsuflBcIent 
on  account  of  a  fallare  to  state  the  facta 
w^blch  constltate  the  negligence. 

2.  Tlie  mere  eommnnlcatlon  of  Are  by 
a  railroad  engine  Is  of  Itself  sufficient  to 
raise  a  prima  facie  presamption  against  the 
company. 

S.  Tlie  preainmptlon  of  neffllffence  on 
tlie  part  of  a  railroad  eompany  In  case 
property  Is  set  on  tire  by  sparks  from  a  loco- 
motive Is  not  sufficient  to  make  a  conflict  of 
evidence  which  will  take  the  case  to  the  Jury, 
when  there  Is  undisputed  proof  of  due  care 
in  the  construction  and  operation  of  the 
locomotive. 


4.     Proof   that    cotton    60    feet    fr*Bi  • 
railroad    track    ^vraa    se^    om    Are   b? 
•parlca  from  a  locomotive,    and    that   tb« 
train    was    mnolng    at    an    onnsoal    sp^^ 
where  the  speed  was  not  limited  by  law,  vi!) 
not  be  sufficient  to  take  the  case  to  the  Jni? 
on  the  question  of   the    railroad    company^ 
negligence,  where  the  prima  facie  preeoa; 
tion  of  negligence  raised  by  the  fact  of  con 
mnnlcating  the  fire  has  been  rebntted  by  cf 
dispated  testimony  of  due  care  In  the  ^vu- 
structlon  and  operation  of  the  engine. 

n.  Placinsr  cotton  near  a  railroad 
track,  where  It  is  set  on  fire  by  spsrfe> 
from  a  locomotive.  Is  not  the  proximate  eao*-' 
of  the  destruction,  but  a  mere  eondltlon. 

6.  The  doctrine  of  eontrll»ntorr  n^gll- 
irence  doea  not  apply  to  the  placing  "■* 
cotton  near  a  railroad  track,  where  It  Is  "«' 
on  fire  by  sparks  from  a  locomotive  throo^b 
the  negligence  of  the  railroad  company. 


(January  17,  1900.) 


Nora. — The  conflicting  cases  on  the  question 
of  presumption  of  negligence  on  the  part  of  a 
railroad  company  when  fires  are  set  by  sparks 
from  an  engine  are  collected  in  a  note  to  Bar- 
nowski  V.  Helson  <Mlch.)  15  L.  R.  A.  on  page 
60  L.  R.  A. 


40;  see  also  McCuIlen  v.  Chicago  it  N.  W.  H 
Co.  (C.  C.  App,  8th  C.)  49  L.  R.  A.  WS,  to* 
tainlng  the  presumption ;  and  Garrett  v.  Soorb 
em  R.  Co.  (C.  C.  App.  6th  C.)  49  L.  BL  A  «4.\ 
denying  It. 
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APPfiAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Autauga  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
defitruction  of  certain  cotton  belonging  to 
plaintiff.    Reversed. 

The  first  count  of  the  declaration  alleged 
simply  that  defendant  negligently  set  fire  to 
and  destroyed  70  bales  of  cotton,  the  prop- 
erty of  plaintiff,  located  on  the  premises  of 
plaintiff,  stating  value,  damage,  etc.  The 
second  count  was  precisely  similar,  except 
that  it  did  not  state  the  location  of  the  cot- 
ton. The  third  count  stated  that  defendant 
by  the  negligence  of  its  agents  and  servants, 
who  were  then  and  there  engaged  in  the  oper- 
ation of  a  train  of  cars  and  engine  upon  the 
defendant's  railway  track,  negligently  threw 
from  said  ^igine  sparks  which  set  fire  to 
plaintiff's  cotton. 

Further  facts  appear  in  the  opinion. 

Meeers.  THomas  O*  Jones,  Oharles  P* 
Jones,  and  Alexander  G.  Biroli,  for  ap- 
pellant: 

The  onus  does  not,  under  the  facts  and  cir- 
cumstances of  this  case,  fall  upon  the  defend- 
ant. 

Louisville  d  N.  R,  Co,  v.  Reese,  85  Ala. 
497,  5  So.  283;  Louisville  d  N.  R,  Co,  v.  Ma- 
lone,  109  Ala.  509,  20  So.  33;  Chicago  d  N, 
W,  R.  Co.  V.  McCahill,  66  111.  28  j  Albert  v. 
Northern  G.  R.  Co,  98  Pa.  316. 

Plaintiff  charged  with  contributory  negli- 
gence cannot  require  the  defendant  to  clear 
itself  of  a  presumption  of  negligence  until  it 
has  purged  itself  of  its  own  contributory 
negligence. 

Missouri  P.  R.  Co.  v.  Bartlett,  69  Tex.  79, 
6  S.  W.  549. 

A  railroad  company  may  rebut  the  infer- 
ence of  n^ligence,  which  arises  when  the 
plaintiff  proves  that  the  fire  originated  by 
sparks  from  the  defendant's  engine,  by  show- 
ing that  the  engine  was  provided  with  the 
best  methods  known  for  arresting  sparks, 
and  that  it  was  in  good  order  and  skilfully 
managed. 

Pittsburgh,  C,  d  St,  L,  R.  Go,  v.  Huffon,  79 
Ind.  Ill;  Gulf,  C,  d  8.  F,  R.  Co.  v.  Benson, 
69  Tex.  407,  5  S.  W.  822;  Philadelphia  d  R. 
R.  Co,  V.  Schultz,  93  Pa.  341 ;  Atchison,  T. 
d  a,  V,  R.  Go,  V.  Riggs,  31  Kan.  622,  3  Pac. 
305;  Hoif  V.  West  Jersey  R,  Co.  46  N.  J.  L. 
201 ;  Louisville  d  N.  R,  Co,  v.  Reese,  85  Ala. 
497,  5  So.  283 ;  Louisville  d  N,  R.  Co.  v.  Mil- 
ler, 109  Ala.  500,  19  So.  989 ;  Louisville  d  N, 
R,  Go.  V.  Malone,  109  Ala.  509,  20  So.  33. 

The  burden  which  might  have  attached  on 
the  plaintiff  showing  that  the  cotton  was 
fired  by  sparks  from  one  of  its  engines  has 
been  met  and  rebutted  by  this  uncontrovert^ 
ed,  undenied,  and  uncontradicted  evidence. 

Philadelphia  d  R,  R.  Co.  v.  Sohulta,  93  Pa. 
341. 

The  owner  of  property  is  under  an  obliga- 
tion to  use  ordinary  care  in  the  use  of  his 
property,  to  protect  it  from  the  negligent 
acts  of  his  neighbor. 

Cooley,  Torts,  286;  Chicago  d  N.  W.  R.  Co. 
V.  Sitnonson,  54  111.  504,  5    Am.  Rep.    155; 
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Snyder  v.  Pittsburg,  C,  d  St,  L.  R,  Co.  11 
W.  Va.  14. 

Precautionary  requirements  increase  in 
the  ratio  that  danger  becomes  more  threaten- 
ing. 

Alabama  G.  S.  R.  Go.  v.  Arnold,  84  Ala. 
159,  4  So.  359;  Louisville  d  N.  R.  Co.  v. 
Webb,  97  Ala.  308,  12  So.  374;  Highland 
Ave.  d  B.  R.  Co.  v.  Sampson,  91  Ala.  560,  8 
So.  778. 

The  owner  of  property  owes  a  duty  to  his 
neighbor  to  put  his  property  to  such  a  use  as 
not  to  injure  his  neighbor  in  the  lawful  and 
reasonable  use  of  his  own,  and  to  protect  it 
from  the  lawful  use  of  his  neighbor's,  which 
duty  varies  according  to  the  circumstances 
of  particular  and  peculiar  cases. 

Cooley,  Torts,  286;  Webb  v.  Rome,  W.  d 
0.  R.  Co.  49  N.  Y.  420,  10  Am.  Rep.  389; 
L€iokav>anna  d  B.  R,  Co.  y.  Doak,  52  Pa.  379, 
91  Am.  Dec.  166;  Loker  v.  Damon,  17  Pick. 
284 ;  Missouri  P.  R.  Co,  v.  Bartlett,  69  Tex. 
79,  6  S.  W.  549;  Post  V.  Buffalo,  P.  d  W.  R. 
Co.  108  Pa.  585. 

Plaintiff  was  guilty  of  contributory  negli- 
gence. 

Great  Western  R,  Go.  v.  Uaworth,  39  111. 
347;  Coates  v.  Missouri,  K,  d  T,  R,  Co,  61 
Mo.  38;  Macon  d  W.  R,  Go.  v.  McConneU, 
27  Ga,  481 ;  Collins  v.  New  York  C,  d  H,  R. 
R,  Co,  5  Hun,  499 ;  Murphy  v.  Chicago  d  N, 
W.  R,  Co,  45  Wis.  222,  30  Am.  Rep.  721 ; 
Pennsylv€tnia  Co.  v.  GaUentine,  77  Ind.  322 ; 
Birge  v.  Gardiner,  19  Conn.  507,  50  Am.  Dec. 
261 ;  Bevier  v.  Delaware  d  H.  Canal  Go.  13 
Hun,  254;  Broum  v.  Hannibal  d  St,  /.  R. 
Go.  37  Mo.  298;  Kansas  P.  R.  Go.  v.  Brady, 
17  Kan.  380;  Toledo,  W.  d  W.  R.  Go,  v.  Maw- 
field,  72  111.  95;  Great  Western  R.  Go.  v. 
Haworth,  39  111.  346;  Kesee  v.  Chicago  d  N. 
W.  R,  Co.  30  Iowa,  78,  6  Am.  Rep.  643;  Ohio 
d  M.  R.  Co,  V.  Shanefelt,  47  HI.  497,  95  Am. 
Dec.  504;  Illinois  G,  R,  Co.  v.  Frazier,  47 
111.  505;  Illinois  C,  R.  Go.  v.  tfunn,  51  111. 
78 ;  McPheeters  v.  Ha/nnibal  d  St'.  J.  R,  Co. 
45  Mo.  22;  Galveston,  H.  d  S.  A.  R.  Go,  v.. 
Home,  69  Tex.  647,  9  S.  W.  440;  Gibbons  v. 
Wisconsin  Valley  R.  Go,  68  Wis.  335,  17  N. 
W.  132;  Illinois  G.  R.  Go,  v.  Slatton,  54  111. 
133,  5  Am.  Rep.  109;  1  Thorap.  Neg.  163; 
Murphy  V,  Chicago  d  N.  W.  R.  Co,  45  Wis. 
222,  30  Am.  Rep.  721 ;  Post  v.  Buffalo,  P.  d 
W.  R.  Co.  108  Pa.  585. 

Messrs.  Tompkins  A  Troy  and  Watts* 
Troy,  A  Caitey,  for  appellee : 

The  pleader  is  not  required  to  specify  the 
quo  modo  of  the  negligence. 

Mobile  d  M.  R,  Co,  v.  Crenshaw,  65  Ala. 
569;  Mobile  d  0.  R.  Co.  v.  George,  94  Ala. 
214,  10  So.  145. 

Proof  of  the  fact  of  the  destruction  of 
property  by  fire  which  had  escaped  from  a 
passing  engine  is  prima  facie  evidence  of  n^- 
ligence  in  the  construction  or  management 
of  such  engine. 

Louisville  d  N.  R.  Co.  v.  Reese,  85  Ala. 
497,  5  So.  283;  Louisville  d  N.  R.  Co.  v.  Mil- 
ler, 109  Ala.  500,  19  So.  989;  Louisville  d 
N.  R,  Co,  V.  Malone,  109  Ala.  509,  20  So. 
33. 
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Proof  of  fire  by  trains  is  prima  facie  evi- 
dence of  negligence. 

8  Am.  &  Eng.  Enc.  Law,  pp.  9,  10,  notes; 
Oalveston,  H.  d  8.  A.  R,  Co,  v.  Hornet  69 
Tex.  643,  9  S.  W.  440,  35  Am.  &  Eng.  R.  Cas. 
238,  and  note  on  p.  242. 

It  is  one  of  the  incidents  of  the  ownership 
of  property  that  the  owner  should  use  his 
land  in  any  manner  that  he  saw  fit  so  long 
as  such  use  was  lawful.  While  an  incidental 
destruction  of  plaintiff's  property  on  his  own 
premises  might  be  excused,  yet  a  negligent 
destruction  cannot  be  excused  so  long  as  such 
use  was  lawful. 

Louisville  d  N,  R.  Co.  v.  Malone,  116  Ala. 
600,  22  So.  897 ;  8  Am.  &  Eng.  Enc.  Law,  p. 
16;  Mississippi  Bofne  Ins,  Co,  y.  Louisville, 
N.  0.  d  T.  Co,  70  Miss.  119,  12  So.  169;  Fero 
V.  Buffalo  d  State  Line  R.  Co.  22  N.  Y.  209, 
78  Am.  Dec.  178;  Jacksonville,  T.  d  K,  W. 
R,  Co,  V.  Peninsular  Land,  l^ransp,  d  Mfg. 
Co.  27  Fla.  1,  167,  17  L.  R.  A.  33,  65,  9 
So.  675;  3  Elliott,  Railroads,  9  1238;  Salmon 
V.  Dela/ioare,  L.  d  W,  R,  Co.  38  N.  J.  L.  5,  20 
Am.  Rep.  366. 

Tyson,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  contains  three  counts. 
Counts  1  and  2  are  substantially  the  same. 
They  are  no  more  than  legal  conclusions. 
Not  a  single  fact  is  alleged  in  either  out  of 
which  any  duty  arose  or  was  owing  on  the 
part  of  the  defendant  to  the  plaintiff,  nor  in 
what  the  breach  of  duty  consisted  upon 
which  the  plaintiff  predicates  the  defend- 
ant's negligence.  It  would  be  difficult  to 
frame  a  count  more  general,  and  containing 
less  information  to  the  defendant  as  to  what 
it  is  required  to  defend  against,  than  these. 
As  to  whether  the  plaintiff  complains  of  the 
defendant  for  the  negligent  destruction  of  its 
cotton  while  the  cotton  was  in  transitu,  in 
the  warehouse  of  the  defendant,  upon  the 
platform  of  defendant's  station  house,  on  the 
right  of  way  of  the  defendant,  or  on  the 
premises  of  the  plaintiff,  count  No.  2  does 
not  inform  us.  Furthermore,  by  what  means 
or  through  what  agency  the  fire  was  commu- 
nicated to  plaintiff's  cotton  is  also  a  matter 
of  conjecture.  Whether  by  sparks  emitted 
from  a  passing  engine,  which  directly  set 
fire  to  the  cotton,  or  to  some  inflammable 
substance  upon  the  defendant's  right  of  way, 
and  thereby  communicated  to  the  cotton,  or 
whether  by  carelessness  of  someone  in  charge 
of  the  station  the  house  or  platform  of  the 
defendant  was  destroyed  by  fire,  which 
burned  the  cotton,  or  by  the  carelessness  of 
some  agent  or  servant  of  defendant  in  the 
handling  of  a  lighted  lamp,  candle,  match,  or 
torch,  he  communicated  the  fire  to  the  cot- 
ton, we  are  not  informed,  as  we  have  said, 
by  either  of  these  counts.  It  requires  no 
argument  to  show  that  the  defendant  would 
be  at  a  serious  disadvantage  if  required  to 
take  issue  upon  a  complaint  couched  in  such 
broad  language  as  that  affords  it  no  informa- 
tion whatever  as  to  the  act  of  nonfeasance 
or  misfeasance  complained  of.  If  the  fire 
was  communicated  to  the  cotton  in  either  of 
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the  ways  suggested,  and  of  which  the  plain- 
tiff would  have  the  right  to  make  proof  if 
issue  was  taken  upon  the  counts,  the  char- 
acter of  the  evidence  required  of  the  defend- 
ant to  rebut  the  contention  would  be  mate- 
rially and  entirely  different.  Should  plain- 
tiff rely  upon  a  destruction  of  the  oottos  by 
means  of  sparks  from  a  passing  engine,  the 
question  of  the  proper  construction  or  hand- 
ling of  the  engine  would  be  the  issue.  Should 
it  rely  upon  the  destruction  of  the  cotton  by 
the  careless  handling  of  a  lighted  lamp, 
candle,  match,  or  torch  by  the  agent  or  ser^*- 
ant  of  the  defendant,  the  issue  would  be 
radically  different.  The  pleadings  must  be 
as  brief  as  is  consistent  with  perspicuity  and 
the  presentation  of  the  facts  or  matter  to  be 
put  in  issue,  in  an  intelligible  form.  No  ob- 
jection can  be  allowed  for  defect  of  form,  if 
facts  are  so  presented  that  a  material  isftue 
in  law  or  fact  can  be  taken  by  the  adverse 
party.  Ck)de,  §  3285.  In  Phoenix  Ins.  Co. 
V.  Moog,  78  Ala.  301,  this  court  said :  "T*re- 
cisely  the  same  principle  applies  to  aver- 
ments of  negligence,  whether  urged  by  way 
of  defense  or  in  maintenance  of  an  action. 
It  is  not  sufficient  to  aver  mere  conclusions 
of  law — ^the  facts  must  be  averred  from 
which  the  conclusion  of  negligence  is  dedu- 
cible."  After  quoting  this  rule.  Justice  Clop- 
ton,  in  Ensley  R,  Co.  v.  Chewning,  93  Ala.  26. 
9  So.  459,  said :  "This  rule  haa  been  relaxed 
from  necessity  in  cases  where  the  eause  of 
action  consists  in  the  nonperformance  or  mis- 

Eerformance  of  duty.  In  such  cases  the  rule 
as  been  thus  stated:  'When  the  gravamen 
of  the  action  is  the  alleged  nonfeasance  or 
misfeasance  of  another,  as  a  general  rule  it 
is  sufficient  if  the  complaint  avers  facts  out 
of  which  the  duty  to  act  springs,  and  that 
the  defendant  negligently  failed  to  do  and 
perform,' "  etc. ;  and  it  is  "  *not  necessary  to 
define  the  quo  modo,  or  to  specify  the  par- 
ticular acts  of  diligence  he  should  have  em- 
ployed in  the  performance  of  such  duty.' 
The  reason  given  is,  'what  the  defendant  did. 
and  how  he  did  it,  and  what  he  failed  to  do, 
are  generally  better  known  to  the  defendant 
than  to  the  plaintiff,,  and  hence  it  m  that 
in  such  cases  a  general  form  of  averment  is 
sufficient.' "  This  rule  is  announced  and  rec- 
ognized as  the  proper  one  by  this  eonrt  in 
Mobile  d  O.  R.  Co.  v.  George,  94  Ala.  214,  10 
So.  145;  Bessemer  Land  d  Improv.  Co.  v. 
Campbell,  121  Ala.  50,  25  So.  793;  Arm- 
strong V.  Montgomery  Street  R.  Co.  123  Ala. 
233,  26  So.  349;  and  others.  In  each  of 
these  cases,  however,  there  was  a  general 
averment  of  fact  constituting  the  nonper- 
formance or  misperformance  of  duty  out  of 
which  the  negligence  of  the  defendant  arose, 
as  well  as  Uie  facts  out  of  which  the  duty 
to  act  sprung.  Courts  of  other  jurisdietions 
recognize  and  enforce  this  rule,  and  it  is 
stated  generally  to  be  that  the  complaint  or 
declaration  in  an  action  for  negligence 
should  allege  a  duty  owing  the  plaintiff  by 
the  defendant,  or  state  the  facts  from  which 
the  law  will  imply  the  duty,  and  the  plain- 
tiff need  not  set  out  in  detail  the  specifie  acta 
constituting  the  negligence  complained  #f,  as 
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this  would  be  pleading  the  evidence.  14 
Enc.  PL  &  Pr.  331,  333.  In  the  well-consid- 
ered c&ae  of  Bnyder  v.  Wheeling  Electrical 
Co.  43  W.  Va.  001,  39  L.  R.  A.  499,  28  S.  E. 
733,  the  supreme  court  of  West  Virginia  in- 
terprete  and  applies  the  rule  under  consid- 
eration. It  is  there  said:  "One  error  al- 
leged is  the  action  of  the  circuit  court  in 
oyerruling  a  demurrer  to  the  declaration. 
The  specification  of  its  defect  is  that  it 
ought  to,  but  does  not,  set  forth  the  duty 
and  aver  the  neglect."  And  citation  is  made 
of  the  language  in  the  opinion  of  Clarke  v. 
Ohio  River  R.  Co.  39  W.  Va.  732,  20  S.  E. 
690,  that  a  declaration  in  "tort  must  have 
requisite  definiteness  to  inform  the  defend- 
ant of  the  nature  of  the  cause  of  action,  and 
the  particular  act  or  omission  constituting 
the  tort;"  and  reference  is  made  to  Poling 
V.  Ohio  River  R.  Co,  38  W.  Va.  645,  24  L. 
R.  A.  215,  18  S.  E.  782,  holding  that  a  dec- 
laration for  negligence  "is  good  if  it  con- 
tains the  substantial  elements  of  a  cause  of 
action,  the  duty  violated,  the  breach  thereof 
properly  averred,  with  such  matters  as  are 
necessary  to  render  the  cause  of  action  intel- 
ligible, so  that  judgment  according  to  law 
and  the  very  right  of  the  case  can  be  given." 
I  think  these  statements  are  good  law.  Hogg, 
PI.  &  Forms,  §  140,  says  that  "it  is  settl^ 
as  a  general  rule,  that  it  is  not  necessary  to 
state  the  particular  acts  which  constitute 
negligence.  This  is  so,  but  we  must  take 
care  not  to  misapply  this  statement.  The 
West  Virginia  cases  cited  to  sustain  the  rule 
are  cases  against  railroads  for  killing  stock. 
If  a  declaration  all^e  that  a  railroad  killed 
stock  by  negligently  running  over  it,  as  in 
those  cases,  that  would  be  sufficient,  without 
more  details  of  the  circumstances  of  running 
over  it;  but  I  take  it  that  it  would  not  be 
enough  simply  to  say  that  the  company  neg- 
ligently killed  a  horse;  You  must  aver  the 
duty,  and  aver  the  existence  or  presence  of 
ne^igence  in  its  performance,  and  specify 
the  act  woiking  damage,  but  need  not  detail 
all  the  evidential  facts  of  negligence.  You 
must  tell  the  defendant,  even  under  this  gen- 
eral rule,  that  he  negligently  did  a  specific 
act  doing  harm.  In  other  words,  you  may 
say  that  the  defendant  negligently  did  or 
did  not  do  so  and  so,  without  detail  as  to 
the  mere  negligence,  but  you  must  state  the 
acts  that  are  the  basis  of  his  liability.  .  .  . 
The  object  of  a  declaration  is  to  give  the 
facts  constituting  the  cause  of  action,  so 
they  may  be  understood  by  the  party,  who 
is  to  answer  them,  and  by  the  jury  and  court 
who  -are  to  give  verdict  and  judgment  on 
them;  and  though,  in  an  action  for  negli- 
gence, it  is  not  necessary  to  state  with  par- 
ticularity the  acts  of  omission  or  commis- 
sion, yet,  lest  too  loose  a  practice  shall  grow 
under  this  rule,  it  may  be  well  to  state  .  .  . 
that  this  rule  does  not  justify  a  general  and 
indefinite  mode  of  declaring,  admitting  of 
almost  any  proof.  ...  To  avoid  misun- 
derstanding, it  is  important  to  add  that  the 
declaration  need  not  state  the  particular 
facts  that  are  not  primary  or  main  facts, 
but  only  are  evidence  of  primary  facts. 
50  K  R.  A. 


When  the  primary  facts  are  given,  then  all 
other  facts  merely  incidental  that  go  to 
prove  the  primary  facts  may  be  proven  with- 
out specification  in  the  declaration."  The 
requisites  of  a  good  declaration  in  actions 
for  negligence  are  well  stated  by  Wiles,  J., 
in  Qautret  v.  Egerton,  L.  R.  2  C.  P.  371,  374. 
"It  ought,"  he  says,  "to  state  the  facts  upon 
which  the  supposed  duty  is  founded,  and  the 
duty  to  the  plaintiff,  with  the  breach  of 
which  the  defendant  is  charged.  It  is  not 
enough  to  show  that  the  defendant  has  been 
guilty  of  negligence,  without  showing  in 
what  respect  he  was  negligent,  and  how  he 
became  bound  to  use  care  to  prevent  injury 
to  others."  "Such  a  duty  arises  out  of  some 
relation  existing  at  the  time  between  the 
person  injured  and  the  defendant,  which  the 
complaint,  by  the  averment  of  facts,  should 
show."  Thiele  v.  McManits,  3  Ind.  App.  132, 
28  N.  E.  327.  See  also  a  statement  and  ap- 
plication of  this  doctrine  in  Smith  v.  Tripp, 
13  R.  I.  162;  Kennedy  v.  Morgan,  67  Vt.  46; 
Flint  d  P.  M.  R.  Co.  v.  Stark,  38  Mich.  714; 
Buffalo  V.  Holloway,  7  N.  Y.  493,  67  Am. 
Dec.  550;  Splittorf  v.  State,  108  N.  Y.  205, 
15  N.  E.  322;  Sweeny  v.  Old  Colony  d  N.  R. 
Co.  10  Allen,  368,  87  Am.  Dec.  644;  Angus 
V.  Lee,  40  111.  App.  304;  and  Seymour  v. 
Maddoa,  16  Q.  B.  326.  In  Metcalfe  v.  Beth- 
erington,  11  Exch.  267,  it  is  said:  "A  dec- 
laration which  charges  a  breach  of  duty 
must  contain  an  allegation  from  which  the 
duty  can  be  inferred ;  otherwise,  the  declara- 
tion is  bad."  Button  v.  Powles,  2  Best  & 
S.  174,  31  L.  J.  Q.  B.  N.  S.  191;  Cane  v. 
Chapman,  5  Ad.  &  El.  647 ;  Hurdman  v. 
North-Eaaiem  R.  Co.  L.  R.  3  C.  P.  Div.  168; 
form  of  complaint  in  actions  against  rail- 
road companies  for  negligence  in  using  and 
managing  locomotives,  found  on  page  351  of 
Heard's  Civil  Precedents. 

Count  No.  3  differs  in  substance  only  from 
counts  1  and  2  in  the  averment  "the  defend- 
ant, by  the  negligence  of  its  agents  and  serv- 
ants, who  were  then  and  there  engaged  in 
the  operation  of  a  train  of  cars  and  engine 
upon  defendant's  railway  at  Bozeman,  Ala- 
bama, negligently  threw  from  said  engine 
sparks,  which  set  fire  to  cotton,"  etc.  Here, 
again,  not  a  single  fact  is  averred  out  of 
which  the  duty  to  act  arose,  and  it  is  as  de- 
fective in  this  respect  as  counts  1  and  2. 
At  best,  what  duty  was  due  to  the  plaintiff 
by  the  defendant  in  the  performance  of  the 
act  by  its  agents  or  servants,  in  throwing 
from  the  engine  sparks,  lies  in  mere  infer- 
ence, argument,  or  deduction.  It  is  cer- 
tainly not  averred.  "Facts,  and  not  mere  in- 
ferences, arguments,  or  deductions,  are  re- 
quired to  be  allied  in  pleadings."  Meadows 
V.  Meadows,  73  Ala.  366. 

In  my  opinion,  the  counts  are  bad,  and 
the  demurrer  to  each  of  them  should  have 
been  sustained.  A  majority  of  the  court, 
however,  do  not  agree  with  me,  but  hold  the 
counts  are  sufficient.  To  my  mind,  this  hold- 
ing not  only  emasculates  the  statute  (§ 
3285),  but  contravenes  all  rules  of  good 
pleading,  as  well  as  many  well-considered 
opinions  in    other    cases    delivered  by  this 
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oourt^  wbere  negligence  ia  the  gravamen  of 
the  action.  Central  of  Georgia  B.  Co,  v. 
Lamb,  124  Ala.  172,  26  So.  969. 

The  testimony  offered  by  the  plaintiff  tend- 
ed to  show  that  66  bales  of  cotton  belonging 
to  it,  of  the  value  of  $2,200,  located  on  its 
premises,  60  feet  and  2  inches  from  the  cen- 
ter of  the  defendant's  track,  were  destroyed 
by  fire  originated  by  sparks  emitted  from 
passing  engine  No.  294,  attached  to  freight 
cars.  It  was  shown  that  there  was  no  fire 
at  the  time  in  any  of  the  buildings  adjacent 
to  the  cotton  fron^  which  a  spark  would 
probably  have  fallen;  that  the  wind  was 
blowing  from  the  track,  in  the  direction  of 
the  cotton,  at  the  time  the  train  passed; 
that  the  train  did  not  stop  at  the  station, 
but  ran  by  at  a  rapid  rate  of  speed;  and 
that  the  locomotive  was  emitting  a  great 
many  sparks.  The  witnesses  for  the  plain- 
tiff say  that  the  only  thing  they  noticed, 
unusual,  about  the  engine  or  the  train,  was 
the  rapid  speed  at  which  it  was  traveling 
when  it  passed.  The  evidence  shows,  also, 
that  the  train  at  this  point  was  going  up 
grade,  and  that  an  engine  emits  more  sparks 
in  climbing  a  grade  than  when  running  upon 
a  level  track,  on  account  of  the  exhaust  be- 
ing greater.  The  evidence  introduced  by  the 
defendant  established  without  dispute  that 
the  train  was  a  light  one,  and  was  managed 
by  skilful  persons  in  a  proper  manner ;  that 
the  locomotive  was  equipped  with  the  latest 
practical  improved  appliances  to  prevent,  as 
tar  as  possible,  the  emission  of  sparks,  and 
was  in  good  repair  and  condition;  that  the 
appliances  upon  this  engine  were  such  as  are 
used  by  other  well-regulated  roads;  that  no 
appliance  or  equipment  would  prevent  the 
escape  of  sparks;  that  the  appliance  upon 
.this  engine  wss  a  wire  netting,  with  aper- 
ture in  it  to  allow  the  exhaust  to  pass 
through ;  that»  if  the  apertures  were  smaller 
thafi  those  in  use  upon  this  engine,  it  would 
cause  it  to  choke,  and  when  this  occurred 
the  engine  would  not  produce  steam;  that 
when  the  train  passed  Bozeman  station, 
where  the  cotton  was  destroyed,  the  engine 
was  emitting  no  more  than  the  usual  amount 
of  sparks,  and  the  quantity  of  sparks  es- 
caping depends  upon  the  exhaust, — when 
great,  the  sparks  would  fiy  further  and  high- 
er. 

The  first  question  presented  is  the  one  in- 
volving the  burden  of  proof,  and  the  extent 
of  its  operation.  As  to  the  burden,  whether 
on  the  plaintiff  to  show  some  fact  establish- 
ing negligence  on  the  part  of  the  defendant 
in  the  operation  or  equipment  of  its  engine, 
or  whether  upon  the  defendant  to  prove  due 
care  in  its  handling  and  equipment  after 
proof  by  plaintiff  of  the  origin  of  the  fire 
from  sparks  emitted  by  it,  the  courts  are  at 
variance.  It  seems,  however,  that  in  this 
state  the  rule  is  that  the  mere  communica- 
tion of  fire  by  a  railroad  engine  is  of  itself 
sufficient  to  raise  a  presumption  of  negli- 
gence against  the  company.  It  has  its  foun- 
dation in  the  practical  necessities  of  the  case. 
Its  locomotives  from  which  the  fire  escapes 
are  entirely  within  the  control  and  under  the 
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supervision  of  the  company,  and  its  agrau 
or  servants  know  whetner  or  not  thegr  are 

Sroperly  equipped  to  prevent  the  escaping  of 
re,  and  they  know  whether  any  mechanical 
appliances  were  employed  for  that  pnrpo««. 
and,  if  so,  what  was  their  character,  while, 
on  the  other  hand,  the  owner  of  the  property 
consumed  has  little  or  no  opportunity  to 
learn  whether  it  was  a  case  of  unavoidable 
accident  or  negligence.  Such  facta  may  be 
easily  ascertained  and  proved  by  the  com- 
pany; and  if  its  appliances  are  of  proper 
pattern  and  construction  and  in  good  repair, 
and  there  has  been  no  n^ligence  in  the  opei- 
ation  of  the  engine,  the  presumption  of  neg- 
ligence arising  from  the  escape  of  fire  cu 
be  rebutted.  Care  should,  however,  be  ob- 
served, to  distinguish  between  the  prima 
facie  presumption  of  n^ligenoe  rai^ 
against  the  company  upon  proof  of  oonmu 
nication  of  fire  from  sparks  from  an  engine, 
merely  for  the  pujrpose  of  shifting  the  bur 
den  of  proof,  and  prima  facie  evidence  of 
negligence  in  fact,  lest  the  rule  be  misap- 
plied, and  the  presumption  indulged  to  aa 
extent  of  making  out  the  plaintiff's  ease  &$ 
against  the  undisputed  evidence  of  the  exei 
cise  of  due  care  in  the  handling  and  the 
proper  construction  of  the  engine.  The  ei 
tent  of  the  rule  is  as  said  by  Justioe  Clop 
ton  in  Louieville  d  N.  R,  Co,  v.  Reeae,  So 
Ala.  602,  6  So.  284 :  "We  do  not  under 
stand  that,  in  actions  for  injuries  oause-1 
by  negligent  escape  of  fire  from  a  railroad 
engine,  it  operates  or  is  intended  to  abro 
gate  or  modify  the  general  rule  which  make« 
it  incumbent  on  the  plaintiff,  in  the  first  m 
stance,  to  establish  a  prima  jfacie  case,  or  to 
devolve  on  the  defendant  the  burden  of  doin^ 
more  than  disproving  the  prima  facie  case 
shown  by  the  plaintiff.  Railroad  c<Hnpanie«. 
being  authorized  to  employ  the  powerfal  tM 
dangerous  agency  of  steam,  are  required  by 
law  to  use  due  and  reasonable  care  is  pre 
vent  injury  to  the  property  of  others;  s» 
has  often  been  said,  a  high  degree  of  care. 
Reasonable  care,  however,  does  not  require 
the  adoption  of  every  new  invention  or  cob 
trivance  which  science  may  or  can  sugi^cet, 
as  to  the  utility  of  which  men  equally  slallai 
may  differ.  They  fulfill  the  measure  of 
their  duty  in  this  respect  by  adopting  sucfa 
appliances  and  contrivances  as  are  in  practi- 
cal use  by  well-regulated  railroad  companies, 
and  which  have  been  proved  by  experience 
to  be  adapted  to  the  purpose.  When  they 
have  discharged  this  duty  they  are  not  lia- 
ble for  accidental  injuries  caused  by  the  es- 
cape of  fire  from  their  engines.  The  mer? 
fact  that  a  fire  originated  from  sparks  emit- 
ted from  an  engine  is  not  sufficient  to  fas- 
ten a  liability  on  the  company,  neither  doe» 
the  rule  so  operate.  It  is  not  a  rule  of  lia- 
bility, but  of  evidence.  .  .  .  On  the  a^ 
van<^  progress  in  mechanical  appliances, 
and  the  practical  demonstration  of  their 
utility  and  efficiency,  a  reasonable  inference 
may  arise,  when  fire  originates  from  sparks 
emitted  by  a  locomotive  in  sufficient  quan- 
tity or  volume  to  occasion  damage,  that  the 
engine  is  not  properly  constructed,  or  that 
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it  has  not  the  improved  appliances,  or  is  not  | 
managed  with  care.  When  the  inference  is 
repelled  by  proof  of  the  proper  construction 
of  the  engine,  and  use  of  the  proper  appli- 
ances, and  careful  management,  the  plaintiff 
•cannot  maintain  the  action  without  making 
proof  of  other  negligence  or  want  of  care." 
This  principle  is  stated  in  13  Am.  &,  £ng. 
Enc.  Law,  2d  ed.  p.  504,  and  supported  by 
the  authorities  cited  in  the  notes,  to  be: 
•**The  general  rule  on  this  subject  is  that  if 
the  defendant  shows  that  the  engine  alleged 
to  have  caused  the  fire  was  of  proper  con- 
struction, and  equipped  with  approved  de- 
vices And  appliances  to  prevent  the  escape 
of  fire  and  sparks,  was  in  good  repair,  and 
prudently  managed  and  controlled,  the  prima 
facie  presumption  arising  from  the  mere 
•communication  of  fire  will  be  rebutted." 
And,  as  to  whether  the  presumption  is  re- 
1)utted  is  for  the  court  or  jury,  the  rule 
«eem8  to  be  "that  where  there  is  no  evidence, 
•direct  or  inferential,  of  actual  negligence, 
then,  if  proper  eT^idence  of  due  care  in  all 
respects  is  presented  by  the  defendant,  the 
case  will  be  one  for  the  court,  in  the  sense 
that  tlie  mere  presumption  will  not  be  given 
the  effect  of  evidence,  so  that  a  conflict  of 
evidence  for  the  jury  is  presented."  Id.  607. 
And  this  statement  of  the  rule  is  recognized 
and  announced  in  the  quotation  above  from 
Louisville  d  N.  R.  Co,  v.  Reese.  In  Bpauld- 
ing  V.  Chicago  <£  tf,  W.  R.  Co.  33  Wis.  691, 
it  is  said :  "But  the  learned  counsel  for  the 
plaintfff  very  ingeniously  argue  that  the  pre- 
sumption that  the  defendant's  locomotives 
were  not  properly  constructed  and  equipped 
.  .  .  has  the  force  and  effect  of  testimony 
in  the  case,  and  that  the  question  whether 
the  testimony  introduced  for  the  purpose  of 
•overcoming  such  presumption  is  sufficient 
for  that  purpose  is  necessarily  a  question  of 
fact  to  be  determined  by  the  jury.  The  ar- 
gument would  probably  be  a  sound  one,  were 
this  a  presumption  of  fact.  Its  weight  and 
force,  and  consequently  the  amount  of  proof 
essential  to  overcome  it,  would  in  such  case 
be  for  the  jury,  and  not  for  the  court,  to 
'determine.  But  the  presumption  under  con- 
sideration is  clearly  one  of  law,  and  is  gov- 
erned by  an  entirely  different  rule.  Its 
weight  and  effect,  and  the  amount  and  char- 
acter of  the  proof  necessary  to  overcome  it, 
are  questions  for  the  court,  and  were  deter- 
mined by  this  court  on  the  former  appeal. 
In  such  cases,  if  there  is  a  conflict  of  testi- 
mony, the  jury  must  determine  what  facts 
are  proved ;  but  where,  as  in  this  case,  there 
is  no  such  conflict,  and  the  testimony  is  clear 
and  satisfactory  against  the  presumption,  it 
is  the  duty  of  the  court  to  hold,  as  matter  of 
law,  that  the  presumption  is  overcome.  If, 
instead  of  doing  so,  the  court  leaves  it  to  the 
jury  to  determine  the  fact,  it  is  error  . 
which  will  work  a  reversal  of  the  judgment. 
Again,  the  same  court  said  in  Spaulding  v. 
Chicago  d  N.  W.  R.  Co.  30  Wis.  122,  123,  11 
Am.  Rep.  550.  "The  presumption,  there- 
fore, of  negligence  or  of  the  want  of  proper 
equipments,  arising  from  the  mere  fact  of 
fire  having  escaped,  is  not  conclusive,  nor,  in- 
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decKl,  a  very  strong  one,  but,  of  the  two, 
rather  weak  and  unsatisfactory.  It  is  in- 
dulged in  merely  for  the  purpose  of  putting 
the  company  to  proof,  and  compelling  it  to 
explain  and  show,  with  a  reasonable  and  fair 
dej^ree  of  certainty,  not  by  the  highest  and 
most  clear  and  unmistakable  kind  of  evi- 
dence, that  it  had  performed  its  duty  in  this 
particular."  This  case  was  cited  approving- 
ly in  Louisville  d  N.  R.  Co.  v.  Reese.  85  Ala. 
502,  5  So.  284.  Wood,  Railroads,  pp.  1576, 
1577,  and  note  1 ;  Shearm.  &  Redf.  Neg.  5th 
ed.  676,  and  note  12;  McCaig  v.  Erie  R.  Co. 
8  Hun,  599 ;  Menominee  River  Sash  d  Door 
Co.  V.  Milwaukee  d  N.  R.  Co.  91  Wis.  459, 
65  N.  W.  176.  In  kindred  cases,  involving 
the  presumption  of  negligence  for  killing 
stock,  where  the  burden  of  proof  is  cast  upon 
the  railroad  company  by  the  statute,  this 
same  principle  has  been  frequently  recog- 
nized and  enforced  by  this  court.  Code,  9 
3442;  Alabama  G.  8.  R.  Co.  v.  Moody,  90 
Ala.  40,  8  So.  57 ;  'Sashville,  C.  d  St.  L.  R. 
Co.  V.  Hembree,  85  Ala.  481,  5  So.  173;  Ala- 
bama G.  8.  R.  Co.  V.  Smith,  85  Ala.  208,  3 
So.  795;  Alabama  G.  S.  R.  Co.  v.  McAlpine, 
75  Ala.  113,  121;  Anderson  v.  Birmingham 
Mineral  R.  Co.  109  Ala.  129,  19  So.  519. 
Applying  these  principles  to  the  facts  as  .dis- 
closed by  the  record  in  this  case,  conceding 
that  the  evidence  introduced  by  the  plaintiff 
tends  to  establish  that  the  fire  originated 
from  sparks  emitted  from  the  engine  of  de- 
fendant, it  must  be  held,  as  a  matter  of  law, 
that  the  presumption  indulged  is  rebutted, 
and  the  defendant  entitled  to  have  the  affirm- 
ative charge  requested  by  it  to  be  given. 

It  may  be,  and  doubtless  will  be,  said  that 
the  cotton  destroyed  was  50  feet  from  the 
center  of  the  track,  making  it  practically  the 
same  distance  from  the  passing  engine,  and 
that  this  fact  affords  some  evidence  of  ac- 
tual negligence,  either  in  the  construction  or 
equipment  of  the  engine  or  its  handling.  In 
the  absence  of  evidence  as  to  what  distance 
a  properly  equipped  and  skilfully  managed 
engine,  under  similar  atmospheric  condi- 
tions, would  throw  sparks,  it  is  obvious  that 
in  order  for  the  jury  to  conclude,  from  the 
fact  that  the  cotton  was  located  50  feet 
awav  from  the  track  when  dest roved,  there 
is  evidence  of  negligence,  they  must  indulge 
a  presumption  of  negligence,  or  base  their 
conclusion  upon  their  own  judgment,  experi- 
ence, or  knowledge.  Confessedly,  the  de- 
fendant is  not  answerable  in  damages  for 
the  reasonable  exercise  of  a  right.  Being  au- 
thorized by  law  to  operate  its  locomotive  en- 
gines by  steam,  which  of  necessity  must  be 
generated  by  the  use  of  fire,  and  it  being  im- 
possible to  construct  them  so  as  to  be  suc- 
cessfully operated  without  emitting  sparks 
or  burning  cinders,  its  liability  arises  only 
when  it  is  shown  that  this  right  was  exer- 
cised negligently  or  maliciously.  Courts 
cannot  presume  the  wrongful  or  negligent 
exercise  by  it  of  the  lawful  right,  but  affirm- 
ative proof  of  some  fact  tending  to  establish 
the  wrongful  or  negligent  exercise  of  it  by 
the  defendant  must  be  adduced.  8  Am.  & 
Eng.  Enc.  Law,  p.  11,  and  note  1.    Nor  can 
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jurors  be  permitted  to  consult  their  own 
judgment,  experience,  or  knowledge  for  the 
purpose  of  supplying  a  deficiency  in  the 
proof.  In  the  exercise  of  their  judgment, 
experience,  or  knowledge,  they  must  be  con- 
fined to  the  weight,  credibility,  and  suffi- 
ciency of  the  evidence  offered.  Their  prov- 
ince is  "to  determine  the  facts  in  the  case 
from  testimony  given  by  witnesses,  and  not 
from  their  own  judgment  or  experience  or 
knowledge."  Burrows  v.  Delta  Trannp.  Co. 
106  Mich.  582,  29  L.  R.  A.  468,  64  N.  \V.  501. 
Nor  can  they  take  judicial  cognizance  of  the 
fact  that  sparks  may  be  borne  a  given  dis-  j 
tance  by  the  wind.  Hinds  v.  Barton,  25  N. 
Y.  547.  In  the  case  of  Musarlwhite  v.  At- 
lantic,  M.  d  O.  R.  Co.  4  Hughes,  166,  Fed. 
Cas.  No.  9,972,  the  distance  was  40  yards; 
and  the  court  directed  a  verdict  for  the  de- 
fendant, saying:  "The  trains  in  this  case 
were  running  lawfully  over  the  company's 
property.  .  .  .  Running  thus,  they  are 
not  responsible  for  fires  arising  from  sparks 
proceeding  from  their  own  engines,  unless  it 
is  proved  that  the  emission  of  the  sparks  was 
due  to  negligence  on  the  part  of  the  defend- 
ants, either  in  using  engines  improperly 
equipped  and  furnished,  or  in  using  proper- 
ly furnished  engines  in  some  negligent  man- 
ner." In  Hagan  v.  Chicago,  D.  d  C.  O.  T. 
Junction  R.  Co,  86  Mich.  615,  49  N.  W.  509, 
the  building  destroyed  was  160  feet  from  the 
track.  The  opinion  expressly  points  out  the 
evidence  tending  to  prove  actual  negligence, 
and  the  decision  is  made  to  rest  upon  that 
point,  and  not  upon  the  distance,  in  Penn- 
sylvania d  y,  Y.  Canal  d  R,  Co,  v.  Lacey, 
89  Pa.  458,  the  distance  was  90  feet  from  the 
railroad,  and  yet  the  court  justified  the  sub- 
mission of  the  case  to  the  jury  upon  the 
ground  that  the  evidence  showed  the  emis- 
sion of  unusually  large  cinders  by  the  loco- 
motive. To  the  same  effect  is  Sheldon  v. 
Hudson  River  R.  Co,  14  N.  Y.  218,  67  Am. 
Dec.  155,  where  the  distance  was  67%  feet; 
Huyett  v.  Philadelphia  d  R.  R.  Co.  23  Pa. 
373,  where  the  distance  sho\vn  was  77  feet; 
Missouri  P.  U.  Co.  v.  Texas  d  P.  R.  Co.  41 
Fed.  Rep.  917,  the  distance  being  from  100 
to  150  feet;  Qumhel  v.  Illinois,  C.  R.  Co.  48 
La.  Ann.  1180,  20  So.  703,  the  distance 
shown  to  be  more  than  40  feet,  though  how 
much  further  is  not  stated ;  Illinois  C.  R.  Co. 
V.  McClelland  J  42  III.  355,  the  distance  proven 
to  be  100  feet.  In  Hull  v.  Sacramento  Val- 
ley R.  Co.  14  Cal.  387,  73  Am.  Dec.  656, 
while  the  distance  is  not  shown  in  the  state- 
ment of  facts,  the  court  said:  "There  was 
proof  to  show  that  this  result  was  not  prob- 
able from  the  ordinary  working  of  the  en- 
gine;" and  sustained  the  ruling  of  the  lower 
court  in  submitting  the  question  of  negli- 
gence vcl  non  to  the  jury  for  this  reason. 
Many  other  cases  can  be  found  where  the 
distance  between  the  property  destroyed  and 
the  track  was  greater  than  here,  yet  in  none 
of  tliem  is  it  intimated  by  the  court  that 
mere  proof  of  this  fact  was  evidence  of  neg- 
ligence in  fact.  Nor  can  the  expression  in 
the  case  of  Louisville  d  N.  R.  Co.  v.  Malone, 
109  Ala.  516,  20  So.  36,  that  "we  are  of 
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opinion  that  it  can  be  laid  down  as  a  sound 
proposition  of  law^,  in  no  wise  dependent 
upon  the  experience  and  observation  of  ju- 
rors, as  distinguished  from  common  knowl- 
edge, that,  if  fire  is  originated  by  the  falling 
of  sparks  from  an  .engine  at  a  distance  of 
63  feet,  it  is  the  result  of  negligence,  arising 
either  from  improper  management  of  the  en- 
gine or  defective  appliances,*'  when  construed 
in  connection  with  the  evidence  in  the  cause, 
be  said  to  so  hold ;  for  the  justice  delivering 
the  opinion  expressly  says  in  the  next  suc- 
ceeding sentence  that  "certainly  the  testi- 
mony of  defendant's  witnesses  in  this  case 
as  to  the  effect  of  suitable  spark  arrestera 
upon  sparks  escaping  from  it,  and  a  proper 
handling  of  the  engine,  admit  of  no  other 
conclusion."  The  testimony  here  referred  to 
wa«  undisputed  "that  it  was  impossible  for 
engines  of  that  construction  and  same  appli- 
ances to  set  fire  to  anything  along  its  [de- 
fendant's] track."  If  this  was  true,  and 
the  fire  did  originate  from  sparks  emitted 
from  an  engine,  then,  •f  necessity,  there 
must  have  been  some  defect  iif  the  equipment 
of  the  engine,  or  a  negligent  operation  of  it. 
That  case  is  clearly  distinguishable  from  the 
one  under  consideration.  In  that  case  there 
was  evidence  of  "an  unusual  and  large  rush 
of  sparks  from  the  engine,"  and,  as  we  have 
above  pointed  out,  that  it  was  impossible  for 
engines  properly  equipped  and  handled  to 
emit  sparks  which  would  set  fire  to  property 
along  the  track.  No  such  evidence  was  in- 
troduced in  this  case.  Had  there  been,  in 
view  of  the  evidence  offered  by  the  defend- 
ant, the  question  of  actual  negligence  vet 
non  would  have  been  a  question  of  fact  for 
the  jury.  The  first  above  quotation  from 
Louisville  d  N.  R.  Co.  v.  Malonc,  construed 
properly,  is  not  at  variance  with  the  princi* 
pies  announced  in  Louisville  d  N.  R,  Co.  v. 
Reese,  85  Ala.  502,  5  So.  284,  which  is  the 
almost  universal  rule  in  England  and  this 
country,  and  does  not  go  to  the  extent  of 
holding  the  presumption,  which  we  have 
shown,  cannot  be  accorded  the  effect  of  evi- 
dence, to  establish  actual  negligence,  but 
simply  indulged  by  the  courts  for  the  sole 
purpose  of  requiring  the  company  to  explain 
and  show  that  it  has  performed  its  duty  with 
respect  to  the  equipment  and  operation  of  its 
locomotives,  is  a  conclusive  one,  incapable  of 
rebuttal.  Manifestly,  this  is  true  when  we 
take  into  consideration  that  no  man  can  say 
to  what  precise  distance  a  spark  may  be 
driven  by  the  wind  and  kept  alive  by  the  at- 
mospheric conditions  prevailing  at  the  time 
of  its  emission,  and  also  the  fact,  which  is 
common  knowledge,  and  proved  undisputed- 
ly  in  this  case,  that  fire  will  escape  from  the 
best  equipped  and  most  prudently  operated 
locomotives  in  sufficient  quantities  to  ignite 
combustible  material  along  the  track.  Louis- 
ville d  y.  R.  Co.  V.  Miller,  109  Ala.  506,  1» 
So.  989.  Again,  it  may  be  said  that  the 
plaintiff's  evidence  shows  that  the  engine 
was  emitting  a  great  many  sparks.  But  it 
was  not  shown  that  this  was  unusual,  or  that 
a  properly  equipped  and  prudently  conducted 
engine  would  not  emit  quite  as  many  as  tlii* 
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one  did,  loaded  as  this  one  was,  going  at  the 
same  rate  of  speed,  upon  a  similar  grade,  and 
burning  the  same  kind  of  fuel.  Indeed,  the 
witnesses  for  the  plaintiff  say  that  they  no- 
ticed nothing  unusual  about  the  engine  or 
its  operation,  except  its  speed,  and  the  en- 
gineer operating  the  engine  testified  that  it 
was  emitting  no  more  sparks  than  the  usual 
amount  when  passing  the  point  where  the 
cotton  was  located.  "Proof  that  the  fire  oc- 
curred while  the  engine -was  running  at  a 
rate  of  speed  greater  than  that  allowed  by 
law  does  not  of  itself  establish  the  liability 
of  the  company."  3  Wood,  Railroads,  p. 
1603.  This  being  so,  obviously,  when  the 
rate  of  speed  was  not  regulated  by  any  stafr 
ute,  as  in  this  case,  the  rapidity  with  which 
the  train  was  traveling  cannot  have  the  ef- 
fect of  tending  to  prove  negligence  in  the 
construction,  equipment,  or  operation  of  the 
engine.  While  the  evidence  introduced  by 
the  plaintiff  was  competent  for  the  purpose 
of  proving  the  communication  of  fire  by 
sparks  emitted  by  the  engine,  yet  it  does  not 
tend  in  the  remotest  degree  to  prove  negli- 
gence in  fact,  which  the  plaintiff  is  bound 
to  do,  after  the  shifting  of  the  burden  upon 
it  by  the  proof  made  by  the  defendant  of  due 
care.  See  also  Searlea  v.  Manhattan  R.  Co. 
101  N.  Y.  661,  5  N.  E.  66;  Grant  v.  Penn- 
sylvania d  y.  y.  Ca^uil  d  R.  Co.  133  N.  Y. 
667,  31  N.  E.  220;  Flinn  v.  New  York  C.  d 
H,  R.  R,  Co.  142  N.  Y.  11,  36  N.  E.  1046; 
Metropolitan  R,  Co.  v.  Jackson,  L.  R.  3  App. 
Cas.  193,  18  English  Ruling  Cases,  677. 

The  remaining  question  which  we  will  dis- 
cuss is  the  one  involving  the  doctrine  of  con- 
tributory negligence,  invoked  against  the 
plaintiff  in  placing  its  cotton  upon  its  prem- 
ises so  near  the  track  of  the  defendant's  road 
as  that,  in  case  the  agents  or  servants  of  the 
defendant  are  negligent  in  the  management 
of  the  locomotive,  or  in  case  there  is  n^li- 
gence  in  the  construction  of  the  engine,  the 
cotton  may  be  destroyed  by  fire  caused  by 
sparks  emitted  from  the  engine.  Where 
contributory  negligence  is  pleaded,  it  is  a 
plea  in  confession  and  avoidance,  which  ad- 
mits negligence  on  the  part  of  the  defendant, 
but  seeks  to  avoid  liability  therefor  by  al- 
leging that  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  his  injury.  5 
Enc.  PI.  &  Pr.  11.  "Assuming  as  a  postulate 
the  negligence  of  a  defendant  as  a  proximate 
cause  of  an  injury,  then  the  essential  ele- 
ments of  contributory  negligence  on  the  part 
of  a  person  injured  are  ( 1 )  a  failure  on  his 
part,  or  on  the  part  of  some  person  with 
whose  negligence  he  is  chargeable,  to  exercise 
ordinary  care  to  avoid  injury;  and  (2)  a 
proximate  connection  between  such  failure 
to  exercise  ordinary  care,  and  the  injury,  so 
direct  and  immediate  that  but  for  such  want 
of  ordinary  care  the  injury  would  not  have 
occurred.  That  is,  the  negligence  of  the  de- 
fendant and  the  negligence  of  the  plaintiff 
must  have  been  so  inextricably  mingled  to- 
gether, jointly  and  in  combination  causing 
the  injury,  that  it  cannot  be  said  that  the  in- 
jury would  have  happened,  had  the  plaintiff 
or  person  injured  been  free  from  fault  at  the 
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time  of  the  injury.  But  plaintiff's  act  or 
omission  when  only  a  remote  cause  or  a  mere 
antecedent  occasion  or  condition  of  the  in- 
jury is  not  contributory  negligence."  4  Am. 
&  Eng.  Enc.  Law,  p.  18,  and  notes.  The  only 
limitation  upon  the  right  of  enjoyment  of 
one's  property  is  to  do  so  in  such  manner  as 
not  to  injure  that  of  another.  Sic  utere  ttu> 
ut  alienum  non  Icedas.  This  is  the  sum  and 
substance  of  his  whole  duty.  In  placing  his 
cotton  upon  his  own  premises,  the  plaintiff 
was  in  the  exercise  of  a  lawful  right,  and  no 
possible  injury  could  come  from  that  act  to 
others.  He  cannot  be  required,  in  locating  it, 
to  anticipate  the  negligence  of  the  defendant. 
On  the  contrary,  he  would  have  the  right  to 
presume  that  the  defendant  would  use  proper- 
ly equipped  locomotives,  and  that  its  agents 
or  servants  would  operate  them  in  a  careful 
manner.  It  is  true  the  plaintiff  is  charge- 
able with  the  knowledge  that  properly  con- 
structed and  equipped  engines,  carefully  han- 
dled, when  in  operation  emit  sparks.  And 
should  he  place  his  property  within 
the  area  within  which  sparks  or  live  cin- 
ders may  fall  from  a  properly  equipped  en- 
gine, carefully  handled,  and  it  is  destroyed 
by  fire  caused  by  sparks  so  emitted,  it  is  his 
loss.  But  this  loss  must  be  attributed  to  the 
fact  that  the  railroad  company  has  been 
guilty  of  no  negligence,  and  cannot  be  made 
to  rest  upon  the  doctrine  of  contributory 
negligence.  The  fact  that  the  area  within 
which  sparks  or  live  cinders  may  fall  from  a 
properly  equipped  engine,  carefully  handled, 
is  incapable  of  definite  ascertainment,  does 
not  and  cannot  affect  the  principle.  The  area 
within  which  they  are  likely  to  fall  and  ig- 
nite inflammable  substances  depends  upon 
the  atmospheric  conditions,  the  velocity 
of  the  wind,  the  speed  of  the  engine 
at  the  time  they  are  emitted,  and 
many  other  conditions.  However,  the 
railroad  company,  while  operating  its 
properly  equipped  engines  in  a  careful  man- 
ner, is  not  responsible  for  results  flowing 
from  the  action  of  any  of  these  conditions 
upon  the  sparks  or  hot  cinders  emitted  by 
them.  The  principles  involved  in  the  ques- 
tion under  consideration  are  very  dearly 
stated  in  the  case  of  Philadelphia  d  R.  R. 
Co.  V.  Uendrickaon,  80  Pa.  182,  21  Am. 
Rep.  97.  It  is  there  said :  "The  defendants 
rested  their  case  on  the  condition  of  the  roof* 
of  the  barn  and  the  dry  weather.  The  sub- 
stance of  the  defendants'  points  was  that,  if 
the  condition  of  the  barn  was  such  as  to 
render  it  more  liable  to  take  fire  than  if  it 
had  had  a  secure  and  safe  roof,  the  plaintiff 
was  guilty  of  contributory  negligence  in  suf- 
fering it  to  be  in  that  condition.  This  is 
clearly  unsound,  and,  if  sustained,  would  re- 
quire the  owner  of  property  lying  along  a 
railroad  to  keep  it  in  a  conditipn  to  be  al- 
ways safe  from  sparks  or  fire  thrown  from 
the  passing  endues.  It  would  deprive  the 
owner  of  the  enjoyment  of  his  property  in 
the  way  most  suited  to  himself.  He  could 
not  put  his  hay  into  stacks  or  ricks,  or  suffer 
straw  to  lie  around  his  barn  for  his  cattle 
to  feed  or  rest  upon.    He  must  keep  his 
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houses,  outhouses,  stables,  and  barns  under 
the  best  known  safe  roofs,  or  insure  them 
against  the  negligence  of  the  company.  An 
owner  of  property  near  to  a  -railroad  must 
run  all  the  risk  of  a  proper  and  careful  use 
of  the  road,  for  this  is  the  company's  right. 
.  .  .  When  the  railroad  company  uses  the 
most  approved  spark  arresters,  and  the  prop- 
er care  and  vigilance  in  the  running  of  its  en- 
gines, and  the  lando^^T1er's  barn  or  hayrick 
or  meadow  takes  fire  from  the  sparks  thrown 
out,  he  has  no  remedy.  It  is  his  own  risk 
if  he  builds  too  near  to  the  railroad,  or  erects 
his  stacks  or  scatters  his  straw  where  they 
may  be  consumed  by  fire  cau!»ed  by  no  negli- 
gence. But  when  actual  negligence  is 
proved,  and  the  loss  arines^  from  it, 
the  mere  condition  of  his  property  is  no  de- 
fense to  the  company.  .  .  .  The  conclu- 
sion from  the  cases  is  very  clear  that  a  plain- 
tiiT  is  not  responsible  for  the  mere  condition 
of  his  premises  lying  along  a  railroad,  but, 
in  order  to  be  held  for  contributory  negli- 
gence, must  have  done  some  act  or  omitted 
some  duty  which  is  the  proximate  cause  of 
his  injury,  concurring  with  the  negligence 
of  the  company."  The  placing  of  the  cotton 
in  the  place  where  it  was  when  destroyed 
cannot  be  said  to  be  the  proximate  cause  of 
its  destruction,  but  a  mere  condition.  If  de- 
stroyed by  the  negligent  act  of  the  defend- 
ant, this  was  the  direct  and  proximate  cause. 
We  are  aware  that  in  some  jurisdictions 
the  doctrine  of  contributory  negligence  has 
been  recognized  and  enforced  in  this  class  of 
cases.  But  the  great  weight  of  authority  in 
this  country  and  in  England  is  decidedly  the 
other  way.  Upon  principle,  we  do  not  think 
it  has  any  application  to  this  sort  of  a  case. 
8  Am.  &*£ng.  Enc.  Law,  p.  10,  and  author- 
ities citied  in  note  1 ;  Shearm.  &  Redf.  Neg. 
§  679,  and  note ;  note  on  page  74  of  38  Am. 
Dec.  {Burroughs  v.  Housatonic  B,Co.  Conn.) 
Reversed  and  rcniandcd. 

• 

Rehearing  denied. 


.     J.  C.  KYLE  et  a/.,  Appis., 
PERFECTIOX  ]^IATTRESS    COMPANY. 


( 


Ala. 


) 


1.     Tli«  'vtortl  '^per  feet  torn**  as  the  name  of  .' 
a  mattress  known  as  the  Perfection  Mattress  ' 
may  constitute  a  valid  trademark  as  a  fanci- 
ful name.  I 

S.  The  umlfi  off  aiattreaaeis  mABied  | 
•«KTl«*a  Perffecttom  Mattreiia,**  by  one  ! 
who  had  previously  mannfactured  what  was  i 
known  as  the  **I*erfectlon  Mattress,"  and  had  j 
sold  the  business  to  a  partnership  which  aft-  | 
erwards  became  a  corporation.  Is  an  Infringe-  ; 
ment  of  the  right  of  the  corporation  to  the 
ezdnsiTe  hse  of  the  term  "Perfection  Mat- 
treas,**  both  as  a  trademai^  and  under  the 
■ale  of  the  goodwill  of  the  business  of  Its 

Not*. — ^The  right  to  appropriate  a  word  aa  a 
tradenaik  la  conaidered  also  In  Alff  t.  Badam 
(Tex.)  9  L.  &.  A.  145.  and  note;  and  Hygela  ! 
T>i stilled  Water  Co.  t.  Hygeia  Ice  Co.  (Conn.)  i 
4S)  U  R.  A.  147. 
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manufacture, — especially  when  there  Is  a  de- 
liberate'  attempt  to  imitate  the  appearance 
and  the  label  upon  the  Perfection  Mattress. 

(June  23,  1900.) 

APPEAL  hy  defendants  from  a  decree  of 
the  Chancery  Court  for  Jefferson  Coun- 
ty, en  joining  them  from  manufa<:turing  and 
selling  a  mattress  under  the  name  "Perfec- 
tion."    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  J.  Smyer,  for  appellants: 

The  sale  of  "goodwill"  is  a  sale  of  nothing 
but   the   chance  of   being  able   to   keep  the 
business  which  haa  been  established. 
*  8  Am.  &  Eng.  Enc.  Law,  p.  1366. 

A  sale  of  g^)dwill  does  not  imply  a  con- 
tract on  the  part  of  a  vendor  not  to  again 
engage  in  a  similar  business. 

8  Am.  &  Eng.  Enc.  Law,  p.  1368 ;  Howard 
V.  Taylor,  90  Ala.  241,  8  So.  36;  M'ilUams  v. 
Farrand,  88  Mich.  473,  14  L.  R.  A.  161,  50 
N.  W.  446:  Hookhan  v.  Pottage,  L.  R.  8 
Ch.  91. 

Title  to  a  trademark  can  only  be  acquired 
by  alTixing  that  which  is  claimed  as  a  trade- 
mark to  the  manufactured  article.  Tlie  use 
of  the  mark  on  advertising  matter  does  not 
create  a  title. 

26  Am.  &  Eng.  Enc.  Law,  p.  358 ;  Bazelton 
Boiler  Co.  V.  Hazelton  Trxpod  Boiler  Co. 
142  111.  507,  30  N.  E.  339. 

The  word  "perfection"  cannot  be  used  as 
a  trademark. 

It  is,  when  applied  to  a  manufactured 
product,  imperatively  a  descriptive  word  of 
quality. 

Descriptive  words  which  simply  indicate 
the  quality  of  an  artide  cannot  be  exclu- 
sively appropriated  bv  one  as  a  trademark. 

Bolander  v.  Peterson,  136  111.  215,  11  L. 
R.  A.  350,  26  X.  E.  603 ;  Corhin  v.  Gould, 
133  U.  S.  308,  33  L.  ed.  611.  10  Sup.  Ct,  Rep. 
312;  Trask  Fish  Co.  v.  Wooster,  28  Mo. 
App.  408;  Colgan  v.  Danheiser,  35  Fed. 
Rep.  150;  ^x  'parte  Kipling,  24  Off.  €Jaz. 
899;  Ginter  v.  Kinney  Toha4xo  Co.  12  Fed. 
Rep.  782;  Larrabee  v.  Lewis,  67  Ga,  562,  44 
Am.  Rep.  735:  Re  Goodyear  Rubber  Co.  l\ 
Pat.  Off.  Gaz.  1062;  Choynski  v.  Cohen,  39 
Cal.  501,  2  Am.  Rep.  476;  Phalon  v.  Wright, 
5  Phila.  464;  26  Am.  &  Eng.  Enc.  Law,  p. 
291. 

Words  or  symbols  which  indicate  grade, 
and  which  were  adopted  for  tliat  purpoae. 
cannot  be  protected,  notwithstanding  that 
by  long  usie  they  may  also  have  come  to  in- 
dicate origin  and  ownership. 

26  Am.  &  Eng.  Enc  Law.  p.  292:  Afnos- 
keag  Mfg.  Co.  v.  rraiiier,  101  U.  S.  55,  25  L. 
ed.  994;  La%rrenee  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.  138  U.  S.  537.  34  L.  ed.  997, 11  Sup. 
Ct.  Rep.  396:  CasweU  v.  Datis,  58  N.  V. 
223.  17  Am.  Rep.  233;  Royal  Baking  Pow- 
der Co.  V.  Sh^rrelL  93  N.  Y.  331,  45  Am. 
Rep.  229:  Raifmond  v.  Royal  Baking-Pow- 
d4^  Co.  29  C.  C.  A.  245,  55  U.  S,  App.  675, 
85  Fed.  Rep.  231 :  Delaware  ^  H.  Canal  Co. 
V.  Clark,  13  WaU.  311,  20  L.  ed.  581. 

Chancery  protects  trademarks  upon  the 
ground  that  a  patty  shall  not  be  permitted 
to  sell  his  own  goods  as  the  gooda  of  an- 
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other;  and  therefore  he  will  not  be  allowed 
to  use  the  name,  marks,  letters,  or  other  in- 
dicia of  another  by  which  he  niay^pass  off 
his  own  goods  to  purchasers  aa  the  manu- 
facture of  another. 

McUan  v.  Fleming,  90  U.  S.  245,  24  L. 
ad.  82i;. 

In  o»-der  to  entitle  the  plaintiff  to  relief 
by  injunction,  the  resemblance  must  be  such 
that  ordinary  purchasers,  exercisinjf  ordi- 
nary prudence  and  caution,  are  likely  to  be 
misled. 

Htitiz  V.  Lutz  Bros.  140  Pa.  592,  23  AM. 
314:  McLean  v.  Fltming,  00  U.  S.  245,  24 
L  *^1.  «28. 

The  labels  present  a  very  dissiniilar  ap- 
p4?arani-e  to  those  who  cannot  read. 

Uumo  V.  >Smt7/i,  :^^  Hun,  t)24,  13  X.  Y. 
S'lpp,  708;  Ligqitt  <k  M.  Tobacco  Co.  v.  Fin- 
:'r.  128  L'.  S.  182,  32  L.  ed.  395,  9  Sup.  Ct. 
Jfep.  60. 

When  there  is  such  absence  of  resem- 
blance that  ordinary  attention  will  enable 
ru-<toniers  to  discriminate  between  the 
trademarks  of  different  parties,  the  court 
will  not  interfere. 

diir  V.  Abraham n,  82  N.  Y.  519,  37  Am. 
Rep.  589;  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  ed.  828:  Oilman  v.  Hunnetccll,  122 
^fass.  148;  Hlackiccll  v.  Wright,  73  X.  C. 
310. 

The  fact  tliat  the  Kvle  Mattress  Factory 
uses  the  .<%ame  style  of  ticking  as  that  used 
by  the  Perfection  Mattress  Company,  is  not 
♦•>idenc-e  uf  an  intent  to  deceive  the  public. 

Laft'ftn  V.  Weeks,  177  Pa.  412,  sub  nom. 
P,  C.  Wirst  Co.  V.  Weeks,  34  L.  R.  A.  172, 
35  Atl.  093. 

Where  the  question  is  one  simply  of  un- 
fair competition  in  trade,  it  is  not  essential 
that  there  should  be  any  exclusive  or  pro- 
prietary rights  in  the  words  or  labels  used, 
ill  order  to  maintain  the  action. 

The  ^ist  of  the  wrong  is  the  fraud  in  in- 
ducing a  purchaser  to  believe  that  he  is  buy- 
ing the  goods  of  one  manufacturer  when  in 
f.i't  he  is  buying  the  goods  of  another. 

Fillsbury-Washburn  Flour  Mills  Co.  v. 
Kn*flc,  41  L.  R.  A.  102,  30  C.  C.  A.  380,  58 
V.  S.  App.  490,  80  Fed.  Rep.  608;  Coats  v. 
Mrrrick  Thread  Co.  149  U.  S.  502,  37  L.  ed. 
^47.  13  Sup.  Ct.  Rep.  900;  Singer  Mfg.  Co. 
V.  .fune  Mfg.  Co.  103  U.  S.  109,  41  L.  ed.  118, 
10  Sup.  Ct.  Rep.  1002;  Lare  v.  Harper,  30 
C.  C.  A.  373,  57  U.  S.  App.  279,  86  Fed.  Rep. 
481;  (Jilman  v.  Hunnetcell,  122  Mass.  139; 
Lairrcncc  Mfg.  Co.  v.  Loiccll  Hosiery  Mills. 
12*J  Ma^s.  327,  37  Am.  Rep.  302;  20  Am.  & 
Kng.  Enc.  Law,  p.  433;  Lafean  v.  Weeks, 
177  Pa.  412,  sub  nom.  P.  C.  ^yiest  Co.  y. 
Weeks,  34  L.  R.  A.  172,  35  Atl.  093. 

One  manufacturer  has  the  right  (where 
the  infringement  of  patent  is  not  involved) 
to  manufacture  the  exact  duplicate  of  the 
product  of  another  manufacturer,  just  so 
lie  doen  not  deceive  the  public  and  induce  it 
to  believe  that,  when  it  is  buying  his  prod- 
uct, it  is  buying  the  product  of  the  other 
paiiufacturer. 

^*/;l*/c^  Mfg.  Co.  v.  Juue  Mfg.  Co.  103  U. 
s.  lf>9.  41  L.'ed.  118,  10  Sup.  Ct.  Rep.  1002; 
>0  L..  11.  A. 


Singtr  Mfg.  Co.  v.  Larsen,  8  Bias.  151,  Fed. 
Cas.  No.  12,902. 

Messrs.  CabanlMi  St  Weakley,  for  ap- 
pellee : 

Inspection  of  the  labels  must  carry  con- 
viction to  any  unbiased  and  intelligent  mind 
that  the  later  label  was  prepared  by  some- 
one who  hud  seen  the  earlier  one,  and  that  it 
was  designed,  not  to  differentiate  the  goods 
to  which  it  was  affixed,  but  to  simulate  a  re- 
semblance to  complainant's  goods  sufficiently 
strong  to  mislead  the  consumer,  although 
containing  variations  sufficient  to  argue 
about  should  the  designer  be  brought  into 
court. 

Collinsplalt  v.  F  inlay  son,  88  Fed.  Rep. 
093. 

The  word  *'perfection,''  as  applied  to 
mattresses,  is  a  fanciful  and  arbitrary  des- 
ignation of  them,  and  it  will  be  protected 
as  a  trademark,  even  as  against  strangers. 

Xames  which  to  some  extent  suggest  the 
character,  quality,  or  ingredients  of  an  ar- 
ticle, or  some  supposed  advantage  to  be  de- 
rived from  using  it,  or  some  effect  to  be  pro- 
duced by  its  use,  have  been  ordinarily  up- 
held as  valid  trademarks. 

26  Am.  &  Eng.  *>ie.  Law,  p.  282;  Water- 
man v.  Shiptnan,  130  N.  Y.  301,  29  X.  E. 
Ill;  O'Rourke  y.  Central  City  Soap  Co.  26 
Fed.  Rep.  570;  Insurance  Oil  Tank  Co.  v. 
Scolt,  33  La.  Ann.  946,  39  Am.  Rep.  280: 
Scott  v.  Standard  OU  Co.  106  Ala.  475,  31 
L.  R.  A.  374,  19  So.  71;  Larrahee  v.  Letvis, 
67  Ga.  501.  44  Am.  Rep.  735;  Partridge  v. 
Menck,  2  Barb.  Ch.  101,  47  Am.  Dec.  293; 
Hicr  V.  Abrahams,  82  N.  Y.  619,  37  Am. 
Rep.  689;  Carroll  y.  Ertheiler,  1  Fed.  Rep. 
688 ;  Braham  v.  Bustard,  1  Hem.  &  M.  447 ; 
Stnith  v.  Sixbury,  25  Hun,  232;  J.  d  P. 
Haltz  Breu'inq  Co.  y.  Kaiserbrauervi,  B.  <& 
Co.  20  C.  C.  A.  402,  39  U.  S.  App.  229,  74 
Fed.  Rep.  222;  Stoughton  v.  Woodard,  39 
Fed.  Rep.  902;  Selchow  y.  Baker,  93  X.  Y. 
59,  45  Am.  Rep.  109;  Kinney  Tobacco  Co.  y. 
Mailer,  53  Hun,  340,  6  N.  Y.  Supp.  380; 
Rairlinson  v.  Brainard  d  A.  Co.  28  Misc. 
287,  59  X.  Y.  Supp.  880;  Colgate  v.  Adams, 
88  Fed.  Rep.  899;  Bailly  y.  Nashawannuck 
Mfg.  Co.  10  N.  Y.  Supp.  224:  Royal  Baking 
Powder  Co.  v.  Raymond,  70  Fed.  Rep.  370; 
Menendez  y.  Holt,  J 28  U.  S.  514.  32  L.  ed. 
520,  9  Sup.  Ct.  Rep.  143;  Burton  v.  Strat- 
ton,  12  Fed.  Rep.  tJOO;  Oodillot  v.  Harris,  81 
X.  Y.  203;  Ransome  v.  Graham,  51  L.  J.  Ch. 
X.  S.  897;  Oillott  v.  Esterbrook,  47  Barb. 
455.  48  X.  Y.  374;  Coats  v.  Holbrooke  2 
Sandf.  Ch.  580;  Listman  Mill  Co.  v.  William 
Lislman  Mill.  Co.  88  Wis.  334,  00  X.  W. 
261;  Hiram  Holt  Co.  v.  Wadsworth.  41  Fed. 
Rep.  34;  Price  Baking  Powder  Co.  v.  Fyfe, 
45  Fed.  Rep.  7P9;  Battle  v.  Finlay,  45  Fed. 
Rep.  790:  Roberts  v.  Sheldon,  8  Biss.  398, 
Fed,  Cas.  Xo.  11,910;  American  Grocery  Co, 
v.  Sloan.  08  Fed.  Rep.  539;  Pennsylvania 
Salt  Mfg.  Co.  v.  Myers,  79  Fed.  Rep.  *87 ; 
B(nriett\\  McKxnley,  13  C.  C.  A.  25,  20  IT. 
S.  App.  490.  05  Fed.  R<^p.  505;  Tetloic  v. 
Tap  pan,  85  Fed,  Rep.  774. 

\\hat  degree  of  resemblance  is  sufficient 
to  warrant  the  interel'ercnce  of  the  court,  in 
cases    of    unfair   competition,    is   mainly    a 


eao 


Alabama  Supueme  Couht. 


JuifB. 


question  of  fact  to  be  determined  by  the  cir- 
cumstances of  each  case.  If  the  resem- 
blance is  such  as  to  mislead  purchasers  buy- 
ing with  ordinary  caution,  this  is  sufficient. 
McLean  v.  Flcmingy  96  U.  S.  251,  24  L. 

ed.  830.  .^    ^ 

If  a  fraudulent  intent  is  shown,  or  if  the 
necessary  result  of  the  appearence  given  by 
the  defendant  to  his  goods  is  to  deceive  pur- 
chasers using  ordinary  care  and  caution, 
then  it  is  not  necessary  to  show  that  any 
purchaser  has  in  fact  been  misled. 

The  presumption  of  an  actual  fraudulent 
purpose  is  much  stronger  when  complain- 
ant's goods  are  distinguished  by  numerous 
indicia,  such  as  marks,  words,  labels,  wrap- 
pers, form,  color,  and  style,  and  all  or  most 
of  these  are  simulated. 

In  considering  the  matter  of  the  extent  or 
degree  of  imitation,  it  is  always  to  be  re- 
membered that  the  purchaser,  especially  tlie 
purchasing  consumer,  buys  without  any  op- 
portunity of  seeing  the  two  packages,  with 
their  marks,  labels,  wrappers,  etc.,  side  by 
side.  He  will  have  in  mind  merely  tlie  most 
prominent  and  characteristic  features  dis- 
tinguishing the  goods  he  wishes  to  buy. 
Minor  differences,  apparent  enough  on 
bringing  the  two  together,  will  not  be  no- 
ticed. 

Pillsburif  V.  Pillshury-Washhiirn  Flour 
Mills  Co.  i2  C.  C.  A.  432,  24  U.  S.  App.  395, 
64  Fed.  Rep.  841 ;  R.  W.  Rogers  Co.  v.  Wm. 
Rogers  Mftf,  Co.  17  C.  C.  A.  478,  note;  Part- 
ridge V.  ilVewrfc.  2  Barb.  Ch.  101.  47  Am. 
Dec.  note  p.  298;  Browne,  Trademarks,  § 
385;  Shaio  Stocking  Co.  v.  Mack,  21 
Blatchf.  1,  12  Fed.  Rep.  707 ;  Hutchinson  v. 
Blumberg,  51  Fed.  Rep.  829;  Carroll  v.  Er- 
theilcr,  i  Fed.  Rep.  688. 

The  use  of  the  word  "improved"  will  not 
excuse  from  infringement. 

Humphreys*  iipccifw  Homeopathic  Medi- 
cine Go.  v.  Wenz,  14  Fed.  Rep.  250. 

Irrespective  of  a  technical  trademark,  a 
dealer  has  no  right  to  palm  off  his  goods  as 
those  of  another,  or  to  so  dress  them  up  as 
to  allow  unscrupulous  dealers  to  do  so. 

Buck's  iStove  d  Range  Co.  v.  Kiechle,  76 
Fed.  Rep.  758;  Pierce  v.  Guiitard,  68  Cal. 
68,  58  Am.  Rep.  1,  8  Pac.  645;  Wotherapoon 
v.  Currie.  L.  R.  5  II.  L.  508 ;  Montgomery  v. 
Thompson  [1891]  A.  C.  217,  cited  in  20  C.  C. 
A.  note  p.  174;Lairrrnce  Mfg.  Co.  Y.Tennes- 
see Mfg.  Co.  138  U.  S.  537,  34  L.  ed.  997, 
II  Sup.  Ct.  Rep.  396;  Fleischmann  v. 
Schuckmann.  62  How.  Pr.  92;  Walker  v. 
Mikolas,  79  Fed.  Rep.  955. 

The  law  will  not  allow  one  dealer  to  so 
dress  up  his  goods  as  that  they  can  be 
palmed  off  for  those  of  another. 

Fischer  v.  Blank,  138  N.  Y.  244,  33  N.  E. 
1040;  Edlcsion  v.  Vtcfc,  23  Eng.  L.  &  Eq.  51 ; 

26  Am.  &  Eng.  Enc.  Law,  p.  433 ;  McLean  v. 
Fle^ning,  90  U.  S.  245.  24  L.  ed.  828:  Von 
Mumm  V.  Frash,  56  Fed.  Rep.  830:  yorl  v. 
Ellis,  89  Fed.  Rep.  97 S;  Franck  v.  Frank 
Chicory  Co.  95  Fed.  Rop.  818:  Pillsbury  v. 
Pillshury-Washburn  Flour  Mills  Co.  12  C. 
C.  A.  432,  24  U.  S.  App.  395.  64  Fed.  Rep. 
841-  Johnson  d  Johnson  v.  Bauer  <C-  Bla<k, 

27  C.  C.  A.  374,  53  V.  S.  App.  437,  82  Fed. 
50  L.  R.  A. 


Rep.  602 ;  HiUon  Co.  v.  Foster,  80  Fed.  Rep. 
896;  Garrett  v.  T.  H.  Garrett  dt  Co.  24  C.  C. 
A.  173,  47  U.  S.  App.  250,  78  Fed.  Rep.  472; 
Piiisbury-Washhurn  Flour  Mills  Co.  v. 
Eagle,  41  L.  R.  A.  162,  30  C.  C.  A.  386,  58 
U.  S.  App.  490,  86  Fed.  Rep.  608;  Anheuser- 
Busch  Brewing  Asso.  v.  Fred  Miller  Brew- 
ing Co.  87  Fed.  Rep.  864. 


Tyson,  J.,  delivered   the  opinion  of  the 
court : 

In  this  cause  the  appellee  filed  its  bill  for 
an  injunction  against  the  appellants  to  re- 
strain an  appropriation  by  them  of  its  trade- 
mark and  infringement  of  its  goodwill.  The 
injunction  being   granted,  and    the   bill  an- 
swered, motion    was    made  to    dissolve  the 
fonner   and  dismiss  the   latter.     These  mo- 
tions being  refused,  this  appeal  is  prosecuted 
to  review  the  rulings  of  the  court  in  that 
respect.     There    is    practically    no    dispute 
about  the  facts,  or  as  to  the  abstract  prin- 
ciples of  law  involved.     The  difficulty  arises 
out  of  the  application  ot  the  principles  to 
the  facts  admitted.     The  facts  are,  in  short, 
these:     J.  C.  Kyle,  operating  in  the  najne 
of  and  for  his  wife,  started  the  business  of 
manufacturing  by  a  peculiar  process   mat- 
tresses in  the  city  of  Birmingham,  giving  to 
the   mattress    a    peculiar    form    and   dress, 
which  he  called  and  labeled  the  "Perfection 
Mattress,"  and   which  he   sold  in   tliat  city 
and  other  markets.    Afterwards  one  Dixon 
bought  a  half  interest  in  the  business,  and 
it    was  continued  and    extended  under    the 
name  of  the  Perfection  Mattress  Company, 
J.  C.  Kyle  being  the  active  manager.     Some 
time  after  this  the  parties  interested  formed 
the    corporation   the    present   appellee    to 
cavry  on    the    same   business,  and   paid  up 
the-ir  stock    subscriptions  by   a   conveyance 
and    transfer  of    the    partnership  business, 
which  had  been  previously  carried  on  under 
the  same  name.     Mrs.  Kyle  owned  a   half 
interest  in  the  capital  stock,  and  her  hus- 
band was  secretary  and  treasurer,  and  con- 
tinued the  active  manager.     Largely  by  his 
efforts,  the  name  and  reputation  of  the  Per- 
fection mattress  was   extended  and   became 
known  throughout  tihe  country,  and  was  the 
basis  of  a  profitable  business  to  the  corpora- 
tion.    After    this,  Mrs.    Kyle,  having    dis- 
posed of  her  stock  in  the  corporation,  set  up 
a  rival  establishment  in  the  same  city  in  the 
manufacture   of   mattresses,   managed    and 
operated    exclusively  by   her   husband.     By 
design,  or   by   some  unaccountable  accident 
or   freak  of  fancy,  the  mattress  made   was 
called  * 'Kyle's  Perfection  Mattress,"  and  as- 
sumed the  exact  shape,  form,  and  peculiar 
dress  of  that  manufactured  by  the  appellee. 
The  mattress  made  by  appellee  had  for  its 
cover  a  ticking  of  an  unusual  pattern  or  de- 
sign, and    made  by    a    particular   factory. 
Kyle  was  careful  to  obtain  this  same  tick- 
inw,  and  Avhen  a  sale  of  it  was  refused  to 
him  by  the  manufacturer  of  it  he  obtained 
it   through  third   parties,  showing  an    anx- 
iety to  dress  the  new  mattress  in  imitation 
of  \he  old.     The  new  mattress  could  not  be 
distinguished  in  appearance  from  that  made 
by  the  appellee,  which,  being  singular  and 
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peculiar,  could  only  result  from  design. 
The  new  product  and  the  old  were  each  la- 
beled, exact  copies  of  whidi  are  set  out  as 
exhibits  to  the  bill,  and  admitted  by  the  an- 
swers, nie  similarity  between  the  two  is 
fiucli  and  so  remarkable,  notwithstanding 
their  differences,  as  to  make  it  reasonably 
certain  that  the  later  one  was  a  designed 
imitation  of  appellee's  label,  and  intended 
And  calculated  to  induce  buyers  to  purchase 
the  new  product  as  the  genuine  Perfection 
mattress  marketed  by  the  appellee. 

It  cannot  be  denied  that  the  appellants, 
after  the  sale  of  their  business  to  the  corpo- 
ration, and  after  the  sale  of  the  stock  in 
that  company,  had  the  right  to  engage  in 
the  business  of  making  and  vending  mat- 
tresses in  the  same  city,  and,  so  far  as  the 
manufacture  was  not  protected  by  patents, 
of  the  same  kind  and  quality  as  those  made 
by  the  appellee.  It  is  under  this  right  the 
appellants  seek  to  justify  their  conduct. 
WiUiatus  v.  Farrand,  88  Mioh.  473,  14  L.  R. 
A.  161,  50  N.  W.  440.  But  they  cannot 
make  this  principle  cover  this  case.  The 
appellants  themselves  first,  and  the  appellee 
afterwards,  buiit  up,  it  must  be  presumed. 
At  the  cost  of  time,  trouble,  and  expense,  the 
Teput*itiou  of  a  mattress  of  a  particular 
type  as  to  quality,  fonn,  style,  and  dross, 
under  the  name  and  label  of  "Perfection 
Mattress."  The  appellants,  first,  in  the 
sale  to  the  partnership  and  afterwards  to 
the  corporation,  and,  still  later,  in  the  sale 
of  the  stock  in  the  corporation,  are  pre- 
sumed to  have  received  a  full  consideration 
for  the  transfer  to  the  appellee  of  the  ex- 
<;lusive  right  to  this  goodwill  and  trade- 
mark. Certainly,  to  deceive  the  public,  and 
take  the  hard-earned  patronage  which  an 
artisan  or  dealer  has  attached  to  a  particu- 
lar brand  employed  to  designate  the  origin 
and  quality  of  his  goods,  is  a  double  wrong, 
in  that  it  is  a  deception  of  the  public  and  an 
injury  to  the  individual.  In  this  case  it  is 
insisted  that  the  word  "perfection,"  in  the 
connection  in  which  it  was  used,  is  not  and 
<!annot  be  a  trademark.  The  law  on  this 
subject  is  clearly  stated  in  the  case  of  Law- 
rence Mfq.  Co,  V.  Tennessee  Mfg.  Co.  138  U. 
S.  537,  3*4  L.  ed.  997,  11  Sup.  Ct.  Rep.  390. 
It  is  there  shown  "that  'the  office  of  a  trade- 
mark is  to  point  out  distinctively  the  ori- 
gin or  ownership  of  the  article  to  which  it 
is  affixed;  or,  in  other  words,  to  give  notice 
who  was  the  producer.  This  may,  in  many 
cases,  be  done  by  a  name,  a  mark,  or  a  de- 
vice well  known,  but  not  previously  applied 
to  the  same  article.  .  .  .  Hence  the 
trademark  must  either  by  itself  or  by  asso- 
ciation point  distinctively  to  the  origin  or 
ownership  of  the  article  to  which  it  is  ap- 
plied. The  reason  of  this  is  that,  unless  it 
•does,  neither  can  he  who  first  adopted  it  be 
injured  by  any  appropriation  or  imitation 
of  it  by* others,  nor  can  the  public  be  de- 
•ceived.* "  Without  quoting  more,  let  us  ap- 
ply this  to  the  facts  of  this  case.  What  does 
"Perfection  Mattress"  mean?  Grammati- 
cally, it  is  nonsense,  unless  we  regard  "Per- 
fection" as  a  fanciful  name  to  mark  the  pe- 
culiar goods  of  some  person  (in  this  case, 
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of  the  Perfection  Mattress  Company).  The 
word  has  the  same  significance  in  each  of 
these  collocations.  In  the  latter  phrase, 
though  a  general  word  of  the  language,  it  is 
applied  and  appropriated  to  designate  a  cor- 
poration in  connection  with  the  words  "Mat- 
tress Company."  In  this  connection  it 
would  be  useless  to  look  into  a  dictionary 
for  its  meaning.  In  the  former  phrase  it 
likewise  was  a  fanciful  name  given  to  the 
goods  manufactured  by  the  Kyles,  and  aft- 
erwards by  the  copartnership  and  the  corpo- 
ration. It  was  clearly  so  intended,  because 
it  could  have  no  other  meaning,  and  by  the 
law  of  association  it  has  now  become  an  es- 
tablished designation  with  the  pi^blic  of  the 
product  of  the  appellee.  Waterma/n  v. 
Shipman,  130  N.  Y.  301,  29  N.  E.  Ill; 
O'Rourke  v.  Central  City  Soap  Co.  26  Fed. 
Rep.  576;  Insurance  Oil  Tank  Co.  v.  Scott, 
33  La.  Ann.  946;  Royal  Baking  Powder  Co, 
V.  Raymond,  70  Fed.  Rep.  376;  Menendez  v. 
Holt,  128  U.  S.  514,  32  L.  ed.  520,  9  Sup. 
Ct.  Rep.  143;  Bennett  v.  McKinley,  13  C.  C. 
A.  25,  26  U.  S.  App.  496,  65  Fed.  Rep.  605. 
IJy  the  production  of  a  superior  article  an- 
swering to  this  originally  fanciful  name, 
the  word  niay  acquire  a  new  meaning  indic- 
ative of  quality.  But  this  is  the  natural 
and  desired  result  of  a  trademark,  making 
it  more  valuable;  and  it  would  be  strange 
that  this  should  make  it  common  property. 
Laivrencc  Mfg.  Co.  v.  Tennessee  Mfg.  Co., 
138  U.  S.  537,  34  L.  ed.  997,  11  Sup.  Ct.  Rep. 
390,  It  is  reasonably  certain  that  the  ap- 
pellants well  understood  the  value  of  the 
name  "Perfection"  as  a  mere  name  in  its  use 
in  connection  with  the  mattress,  as  indicat- 
ing a  product  which  had  been  manufactured 
by  them  originally,  and  afterwards  and  now 
by  their  vendees  and  successors  in  business, 
and  which  had  come  to  indicate  a  mattress 
of  high  esteem  and  reputation.  If  it  was 
used  awkwardly  and  ungprammatically  in  the 
first  instance  to  express  a  grade  or  quality, 
how  was  it  that  they  fell  into  the  same  er- 
ror in  reference  to  their  product?  It  cannot 
be  seriously  doubted  from  the  facts  that  the 
appellants  intended,  by  adopting  the  name, 
to  delude  the  public,  and  to  secure  the  pat- 
ronage which  appertained  to  its  use  in  the 
particular  connection  belonging  to  the  ap- 
pellee. What  other  purpose  could  the  ap- 
pellants have  had  in  using  this  substantive 
noun  "perfection"  as  an  adjective?  The 
motive  is  disclosed  in  the  care  taken  to  give 
their  mattresses  the  peculiar  dress  of  the 
appellee's,  and  in  the  similarity  of  their  la- 
bel in  other  respects  than  in  the  adoption  of 
the  name  "Perfection"  to  that  of  the  appel- 
lee, and  in  the  false  recitals  of  their  former 
connection  with  the  appellee.  All  these 
things  point  to  the  formed  design  of  imita- 
tion in  aid  of  the  adopted  name.  McLean  v. 
Fleming,  90  U.  S.  245,  24  L.  ed.  828;  CoU 
gate  v.  Adouis.  88  Fed.  Rep.  899;  Partridge 
V.  Mtmck,  2  Barb.  Ch.  101,  47  Am.  Dec.  290; 
Hutchinson  v.  Blumhcrg,  51  Fed.  Rep.  829; 
Carroll  v.  Frthefler,  1  Fed.  Rep.  688; 
Huniphrcf/s*  Specific  Homeopathic  Medicine 
Co.  V.  Wcnz,  14  Fed.  Rep.  250. 
It  may  be  said,  however,  that  a  careful 
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observer  would  not  be  deceived  by  the  label ; 
that  it  expressly  gives  notice  that  the  Kyle 
Mattress  Company  was  the  manufacturer. 
But  why  use  "Perfection"  at  all  as  a  name? 
Was  there  any  necessity  arising  from  the 
paucity  of  language  which  required  the  use 
of  this  nameY  Or,  if  the  word  described  the 
quality,  why  make  the  same  grammatical 
blunder  as  that  made  in  describing  the  mat- 
tresses manufactured  by  the  appellee? 
(copying  mistakes  dispels  all  claims  to  origi- 
nality. The  diiferentiation  from  appellee's 
label  found  in  appellants'  was  evidently  put 
in  to  found  an  argument  on  in  case  of  suit, 
while  the  similitude  was  inserted  to  obtain 
the  public  ^patronage  by  deception.  "This 
is  the  usual  artifice  of  the  unfair  trader." 
Collinsplati  v.  Finlayson,  88  Fed.  Rep.  693. 
The  case  of  Williams  v.  Farrand,  88  Mich. 
473,  14  L.  R.  A.  161,  50  N.  W.  446,  contains 
a  number  of  cases  illustrative  of  this.  It  is 
there  said:  "No  man  has  a  right  to  sell  or 
advertise  his  own  business  or  goods  as  those 
of  another"  person.  It  is  also  further  said, 
'*that  an  assignment  of  all  the  stock,  prop- 
erty, and  effects  of  a  business  .  .  .  car- 
ries with  it  the  exclusive  right  to  use  a 
fictitious  name  in  which  such  business  lias 
been  carried  on,  and  such  trademarks  and 
tradenames  as  have  been  in  use  in  such  busi- 
ness." The  authorities  cited  in  this  case,  as 
well  as  many  in  the  briefs  of  counsel,  bring 
the  case  under  consideration  within  the  in- 
fluence of  these  principles.  In  Myers  v. 
Kalamazoo  Buggy  Co,  64  Mich.  215,  52  Am. 
Rep.  811,  19  N.  W.  961,  20  N.  W.  545  (the 
opinion  delivered  by^Judge  Cooley),  it  was 
held  that  parties  doing  business  under  the 
name  of  Kalamazoo  Wagon  Company  having 
sold  out  could  not  carlry  on  a  rival  business 
under  the  name  of  Kalamazoo  Buggy  Com- 
pany. Says  he:  "The  goodwill  was  a  sub- 
stantial part  of  the  purchase,  and  purposely 
to  take  any  steps  to  prevent  his  [the  ven- 
dee's] receiving  the  benefit  of  it  was  a  wrong 
of  the  same  nature  as  would  have  been  the 
retention  of  some  portion  of  tangible  prop- 
erty." Here,  then,  is  a  right  to  the  exclu- 
sive use  of  the  term  "Perfection  Mattress," 
both  as  a  trademark  and  under  the  sale  of 
the  goodwill  of  the  Perfection  Mattress 
Company.  In  Lee  v.  Haley,  L.  R.  5  Ch.  155, 
the  defendant,  who  had  been  manager  of  a 
firm  doing  business  under  the  artificial  name 
of  "Guinea  Coal  Company,"  set  up  a  rival 
business  at  a  different  stand  under  the  name 
of  "Pall  Mall  Guinea  Coal  Company." 
His  envelopes  and  business  cards  resembled 
the  plaintiff's.  He  was  held  a  cheat.  In 
Qlenny  v.  Smith,  2  Drew.  &  S.  476,  defend- 
ant, who  had  been  employed  by  plaintiffs, 
printed  his  sign  and  arranged  his  awnings 
so  as  palpably  to  attract  the  public  on  the 
idea  that  they  were  trading  with  plaintiffs. 
He  used  his  own  name,  "from"'  in  small  let- 
ters, "Thrasher  and  Glenny."  plaintiffs^' 
firm  name,  in  large  letters.  Ht*  had  an 
awning,  which,  when  let  down,  would  cover 
his  name,  and  expose  ohly  the  plaintiffs' 
firm  name.  The  rourt  held  that  defendant 
was  doceiving  the  public.  The  ]>urpose  to 
appropriate  what  belongs  to  other.s  is  not 
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veiled  by  calling  the  new  mattress  "KUe* 
Perfection  Mattress,"  or  by  asserting  ihat 
it  was  the  "Improved  Perfection  Maiirea'*.'* 
or  other  weak  differentiations.  When  there 
is  a  marked  similarity  in  the  labels,  sic^«. 
literature,  and  devices  for  attracting  mi*- 
tom,  but  little  weight  is  attached  to  prevail- 
tionary  differences,  or  denials  of  a  purpose 
to  deceive  tlio  public.  Collinsplati  v.  Fm^ 
layson,  88  Fed.  Rep.  693. 

We  are  constrained  to  hold  that  the  luwer 
court  committed  no  error  in  refusing  to  dis- 
miss thd  bill  for  want  of  equity,  or  to  dis- 
solve the  injunction. 

Affirmed, 


Alice  A.  BOWIE,  Appt^ 

V. 

BIRMINGHAM  RAILWAY   &   ELMTRIC 
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1.  A  rule  of  «  ■treet-mllivajr  co^panr 
reaairinff  colored  persons  to  oecvpjr 
front  seats  and  white  passengers  the  ba.:k 
seats  is  a  reasonable  regulation. 

2.  The  reasonableness  of  a  rnle  requir- 
ing colored  and  white  passengers  to  occupr 
separate  ends  of  a  car  is  a  quest  ion  of  law 
for  the  court,  where  there  is  no  dispute  as  to 
the  rule  or  Its  violation. 

3.  Proof  of  ejection  from  a  street  car 
by  the  conductor  only  is  not  sufficient  to  sus- 
tain a  cause  of  action  under  a  complaint  al- 
leging that  the  ejection  was  made  by  thf 
united  efforts  of  the  conductor  and  motor- 
man. 

(April  1%  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  defendant  in  an  action  brought  to  reeoTer 
for  wrongful  ejection  of  plaintiff  from  de- 
fendant's car.    Affirmed. 

Plaintiff,  a  negress  having  charge  of  a 
Sunday  school  class  of  negro  children,  board- 
ed one  of  defendant's  cars  for  the  purpose  of 
taking  the  children  to  a  picnic.  A  rule  of 
the  company  required  colored  passengers  to 
occupy  seats  in  the  front  end  of  the  car,  sad 
reserved  the  seats  at  the  rear  of  the  car  for 
white  passengers.  After  the  children  vere 
seated,  plaintiff,  claiming  that  all  the  »its 
were  filled  except  some  reserved  for  white 
passengers,  attempted  to  take  one  of  the  re 
served  seats,  which  was  at  the  time  F.ifint. 
The  conductor  interfered  and  directed  her 
not  to  sit  there,  but  to  take  a  seat  at  the  op- 
posite end  of  the  car.  Plaintiff,  insistinj! 
that  there  was  no  vacant  seat  to  accommo- 
date her  where  the  conductor  directed,  at- 
tempted to  maintain  her  position  in  the  re- 
served seat.     She  was  then  ejected  from  the 

NoTK. — As  to  the  rights  of  colore*  passer)- 
ger«.  hce  note  to  Ex  parte  Plessy  (I-a.>  IS  I- 
R.  A,  639  (which  case  was  affirmed  as  PlewT 
V.  KerKuson,  163  U.  S.  537,  41  T..  ed.  2o6> :  alp^» 
(^lilton  V.  St.  Louis  &  I.  M,  R.  Co.  (Moi  19  I. 
R,  A.  239;  Smith  r.  Chamberlain  (S.  C.)  19  L 
R.  A.  710 :  and  Smith  v.  State  (Tenn.)  41  L  B. 


1900. 
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car.  For  the  injury  thereby  inflicted  this 
action  was  brought.  The  evidence  of  the 
defendant  undertook  to  establish  that  the 
motorman  did  not  aid  in  the  ejection, — ^as 
alleged  in  the  complaint,  and  that  there  was 
ample  and  sufficient  unoccupied  space  upon 
the  extreme  front  end  of  the  car  to  accommo- 
date the  plaintiff. 

The  charges  given  at  the  request  of  defend- 
ant, and  referred  to  in  the  opinion,  were  as 
follows: 

"  ( 1 )  If  you  believe  from  the  evidence  that 
the  conductor  used  no  more  force  than  was 
reasonably  necessary  to  enforce  in  a  proper 
manner  a  rule  requiring  colored  passengers 
to  sit  in  the  front  part  of  the  car,  then  I 
charge  you  that  your  verdict  must  be  for  the 
defendant.  (2)  The  court  charges  the  jury 
that  a  rule,  if  you  believe  from  the  evidence 
there  was  such  rule,  requiring  white  passen- 
gers to  occupy  seats  provided  in  the  rear  of 
the  car,  and  requiring  colored  passengers  to 
occupy  seats  provid^  in  the  front  of  the 
car,  was  a  reasonable  regulation.  (3)  If  you 
believe  from  the  evidence  that,  at  the  time 
plaintiff  claims  she  was  ejected  from  the 
car,  the  defendant  had  in  force  on  its  East^ 
lake  railroad  a  rule  requiring  colored  passen- 
gers to  sit  in  the  front  part  of  the  car,  and 
white  passengers  to  sit  in  the  rear  part  of 
the  car,  and  if  you  further  believe  from  the 
evidence  that  the  conductor  used  no  more 
force  than  was  reasonably  necessary  to  en- 
force such  rule  in  a  proper  manner,  you 
must  find  for  the  defendant.  (4)  If  you  be- 
lieve from  the  evidence  that  the  conductor 
requested  the  plaintiff  to  take  a  seat  in  the 
forward  end  oi  the  car;  that  she  refused  to 
comply  with  the  request ;  that  she  could  have 
found  in  the  forward  end  of  the  car  a  va- 
cant seat;  that  at  the  time  there  was  a  rule 
in  force  requiring  colored  passengers  to  sit 
in  the  forward  end  of  the  car;  that  the  con- 
ductor used  no  more  force  than  was  neces- 
sary to  reasonably  enforce  such  rule  in  a 
reasonable  and  proper  manner, — you  must 
find  for  the  defendant.  (5)  The  court 
charges  the  jury  that  the  defendant  was  not 
required  to  keep  and  maintain  separate  com- 
partments or  cars  for  its  white  and  col<*ed 
passengers.  (6)  If  you  believe  the  evidence 
that  the  motorman  did  not  aid  or  assist  in 
the  ejection  of  the  plaintiff,  you  must  find 
for  the  defendant.  (7)  I  charge  you,  gen- 
tlemen of  the  jury,  that  under  the  law  the 
defendant  was  not  required  to  provide  a  sep- 
arate car  for  the  colored  race  on  its  East- 
lake  railroad;  nor  was  the  defendant,  under 
the  law,  required  to  divide  its  cars  on  such 
railroad  by  partitions,  so  as  to  secure  for  the 
races  separate  accommodations.  (8)  If  you 
believe  from  the  evidence  that  on  and  before 
the  26th  day  of  June,  1890,  there  was  in 
force  on  the  defendant's  Kastlake  railroad  a 
rule  requiring  colored  passengers  to  sit  in 
the  front  part  of  the  car,  and  for  white  pas- 
sengers to  sit  in  the  rear  part  of  the  car; 
that  the  conductor  requested  the  plaintiff  to 
take  a  seat  in  the  front  end  of  the  car,  and 
that  the  plaintiff  refused  to  take  a  seat  in 
the  front  end  of  the  car  when  so  requested ; 
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that  there  was  room  for  her  to  take,  a  seat 
in  the  front  part  of  the  car;  that  no  more- 
force  was  use4  than  was  necessary  to  have- 
her  comply  with  such  rule, — then  I  charge 
you  that  you  must  find  for  the  defendant. 
(9)  If  you  believe  from  the  evidence  that 
on  and  before  the  26th  day  of  June,  1890, 
there  was  a  rule  in  force  on  the  defendant's 
Eastlake  railroad  requiring  colored  passen- 
gers to  sit  in  the  front  part  of  the  car,  and 
for  white  passengers  to  sit  in  the  rear  part, 
of  the  car,  I  charge  yeu  that  such  rule  was 
reasonable.  (10)  I  charge  you,  gentlemen 
of  the  jury,  that  if,  under  the  evidence  in 
this  case,  if  you  believe  it,  you  should  find 
that  there  was  in  force,  at  the  time  plaintiff 
^claims  to  have  been  injured,  a  rule  on  the- 
defendant's  East\ake  line  of  street  railroad 
requiring  negro  passengers  to  ride  in  the- 
front  end  of  the  car,  and  white  passengers 
to  ride  in  the  rear  end  of  the  car,  such  rule 
is  reasonable,  and  you  are  not  authorized 
from  the  evidence  to  find  that  it  was  the 
duty  of  the  defendant  to  put  in  its  car  a  pai'- 
tition  to  separate  negro  and  white  passen- 
gers, instead  of  such  reasonable  rule." 

Further  facts  appear  in  the  opinion. 

Mr.  Henry  Kirk  White,  for  appellant: 

The  reasonablenesa  of  the  regulation  for 
the  separation  of  the  races  on  that  particu- 
lar car  line  of  the  appellee  was  a  question 
for  the  jury  and  should  have  been  left  to- 
them  to  determine  under  all  the  facts  and 
circumstances  of  the  case. 

Day  V.  Oicen,  5  Mich.  520,  72  Am.  Dec 
62;  Jencks  v.  Coleman,  2  Sumn.  221,  Fed. 
Cas.  No.  7,258 ;  Chesapeake  Ins.  Co.  v.  Stark, 
6  Granch,  268,  3  L.  ed.  220;  Maryland  Ins. 
Co.  V.  Ruden,  6  Cranch,  338,  3  L.  ed.  242. 

If  the  reasonableness  of  the  appellee's  reg- 
ulation was  not  a  question  for  the  jury,  it 
was  unreasonable  as  a  matter  of  law,  be- 
cause it  was  uncertain,  not  in  any  manner 
permanent,  unpublished,  and  was  utterly  in- 
consistent with  the  rules  and  regulations  on 
other  car  lines  owned  and  operated  by  appel- 
lee in  the  same  city,  and  patronized  by  the 
same  population,  and  traveled  by  the  same- 
classes  of  passengers. 

Messrs.  Walker,  Porter,  ft  Walker  for 
appellee. 

Tyson,  J.,  delivered  the  opinion  of  the 
court : 

There  are  two  questions  presented  for  con- 
sideration by  the  record  in  this  case.  The 
first  involves  the  reasonableness  of  a  rule  or 
regulation  of  the  defendant  requiring  white 
passengers  to  occupy  seats  in  one  portion  of 
the  oars  operated  by  it  on  a  certain  line  of 
its  road,  and  negroes  to  occupy  seats  in  the 
other  portion.  The  car  upon  which  the 
plaintiff  was  a  passenger  when  the  regula- 
tion under  consideration  was  enforced 
against  her  was  an  open  car,  the  seats  for 
passengers  extending  across  the  entire  width, 
separated  by  aisles:  so  that  passengers 
boarding  the  car  did  so  by  first  stepping 
from  the  ground  upon  a  running  board, 
which  ran  the  full  length  of  it  upon  either 
side,  and  from  this  running  board  into  the- 
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aisle  facing  the  seats.  The  evidence  is  un- 
disputed that  the  plaintiff  was  a  negro 
woman,  and  declined  to  occupy  a  vacant  seat 
in  that  portion  of  the  car  set  apart  for  ne- 
groes, but  insisted  upon  sitting  upon  a  seat 
in  that  portion  assigned  by  the  conductor  to 
white  people.  It  was  also  without  dispute: 
That  a  rule  or  regulation  had  been  enforced 
on  this  line,  ever  since  cars  had  been  operat- 
ed over  it,  to  the  effect  that  negix>  passen- 
gers should  occupy  the  seats  in  the  front  end 
of  the  car,  and  white  passengers  should  oc- 
cupy the  seats  in  the  rear  end.  That  this 
rule  was  generally  known  and  conformed  to 
by  both  white  and  colored  passengers.  It 
was  alst>  generally  known  that  the  conduct- 
or of  the  car  required  passengers  to  conform^ 
to  this  regulation.  That  six  or  eight  months 
before  this  occurrence  the  plain  til!  was  eject- 
ed from  one  of  the  cars  for  refusing  to  com- 
ply with  this  rule.  This  rule  or  regulation 
was  promulgated  by  the  manager  of  the  de- 
fendant's company  by  being  posted  and  pub- 
lished in  a  bulletin  order  directing  and  re- 
quiring conductors  on  this  line  of  road  oper- 
ated by  the  defendant  to  observe  and  enforce 
it,  and  was  in  force  at  the  time  the  in- 
jury to  the  plaintiff,  here  complained  of,  was 
suffered.  The  dividing  line  between  the 
seats  to  be  occupied  by  white  and  negro  pas- 
sengers was  not  fixed  by  the  rule,  but  was 
left  to  the  conductor  to  fix  and  enforce  as, 
in  his  judgment,  the  circumstances  and  num- 
ber of  passengers  of  each  race  might  require. 
The  seats  in  all  parts  of  the  car  were  in  all 
respects  alike. 

The  question  here  presented  was  ably  con- 
sidered in  an  opinion  delivered  by  Justice 
Agnew,  of  the  supreme  court  of  Pennsylva- 
nia, in  the  case  of  West  Chester  d  P.  li.  Co. 
V.  Miles,  55  Pa.  209,  93  Am.  Dec.  744,  from 
which  we  quote  at  length,  as  the  reasons  he 
gives  for  sustaining  the  reasonableness  of 
the  r^ulation  are  so  forcibly  stated,  and  the 
status  of  the  two  races  with  reference  to 
each  other  as  stated  by  him  to  exist  in  Penn- 
sylvania in  1S67  is  the  status  of  the  two  in 
Alabama  to-dav.  The  facts  of  that  case  were 
these:  Mary  E.  Miles,  a  colored  woman 
(the  plaintiff),  got  into  the  car  of  the  de- 
fendant at  Philadelphia  to  go  to  Oxford,  and 
took  a  seat  at  or  near  the  middle  of  it.  A 
rule  of  the  road  required  the  conductor  to 
make  colored  persons  sit  at  one  end  of  the 
car.  lie  got  a  seat  for  her  at  the  place  fixed 
by  the  rule,  and  asked  her  to  take  it.  She 
decline*!,  positively  and  persistently,  to  do 
it.  The  conductor  told  her  of  the  rule,  re- 
<(uested  her  to  take  the  other  seat,  warned 
her  that  he  must  require  her  to  leave  the 
cars  if  she  refused,  and  at  last  put  her  out. 
•*The  simple  question  is  whether  a  public  car- 
rier may,  in  the  exercise  of  his  private  right 
of  property,  and  in  the  due  performance  of 
his  public  duty,  separate  pasj^engers  by  any 
other  well-defined  characteristic  than  that  of 
8<»x.  The  ladies'  car  is  known  upon  every 
well-regulated  railroad,  implies  no  loss  of 
equal  right  on  the  part  of  the  excluded  sex. 
and  its  pn>priety  is  doubted  by  none.  This 
qxiestion  must  be  decided  upon  rea>onable 
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grounds.  If  there  be  no  clear  and  reason- 
able difference  to  base  it  upon,  separation 
cannot  be  justified  by  mere  prejudice.  Nor 
is  merit  a  test.  The  negro  may  be  proud  of 
his  service  in  the  field  as  a  defender  of  his 
country.  But  it  was  not  thought  indefensi- 
ble to  separate  even  white  soldiers  from 
other  passengers.  There  was  a  clear  and 
well-founded  difference  between  the  civil  and 
military  character,  and  the  separation  of 
soldiers  from  citizens  implied  no  want  of 
equality,  but  a  sound  regulation  of  the  right 
of  transit.  The  right  of  the  carrier  to  sepa- 
rate his  passengers  is  founded  upon  two 
grounds, — his  right  of  private  property  in 
the  means  of  conveyance,  and  the  public  in- 
terest. The  private  means  he  uses  belong 
wholly  to  himself,  and  imply  the  right  of 
control  for  the  protection  of  his  own  inter- 
est, as  well  as  the'  performance  of  his  pub- 
lic duty.  He  may  use  his  property,  there- 
fore, in  a  reasonable  manner.  It  is  not  an 
unreasonable  regulation  to  seat  passengers 
so  as  to  presence  order  and  decorum,  and  to 
prevent  contacts  and  collisions  arising  from 
natural  or  well-known  customary  repugnan- 
cies, which  .are  likely  to  breed  disturbances 
by  a  promiscuous  sitting.  This  is  a  proper 
use  of  the  right  of  private  property,  because 
it  tends  to  protect  the  interests  of  the  car- 
rier as  well  as  the  interests  of  those  he  car- 
ries. If  the  ground  of  regulation  be  reason- 
able, courts  of  justice  cannot  interfere  with 
his  right  of  property.  The  right  of  the  pas- 
senger is  only  that  of  being  carried  safely, 
and  with  a  due  regard  to  his  personal  com- 
fort and  convenience,  which  are  promoted  by 
a  sound  and  well-regulated  separation  of 
passengers.  An  analogy  and  an  illustration 
are  found  in  the  case  of  an  innkeeper,  who, 
if  he  have  room,  is  bound  to  entertain  proper 
guests:  and  so  a  carrier  is  bound  to  receive 
passengers.  But  a  guest  in  an  inn  cannot 
select  his  room  or  his  bed  at  pleasure;  nor 
can  a  voyager  take  possession  of  a  cabin  or 
a  berth  at  will,  or  refuse  to  obey  the  reason- 
able orders  of  the  captain  of  a  vessel.  But, 
on  the  other  hand,  who  would  maintain  that 
it  is  a  reasonable  regulation,  either  of  an  in* 
or^  vessel,  to  compel  the  passengers,  black 
and  white,  to  room  and  bed  together?  If  a 
right  of  private  property  confers  no  right 
of  control,  who  shall  decide  a  contest  be- 
tween passengers  for  seats  or  berths  ?  Courts 
of  justice  may  interpose  to  compel  those  who 
perform  a  business  concerning  the  public,  by 
the  use  of  private  means,  to  fulfil  their  duty 
to  the  public,  but  not  a  whit  beyond.  The 
public  also  has  an  interest  in  the  proper  reg- 
ulation of  public  conveyances  for  the  preser- 
vation of  the  public  peace,  A  railroad  com- 
pany has  the  right,  and  is  bound,  to  make 
reasonable  regulations  to  preserve  order  in 
its  cars.  It  is  the  duty  of  the  conductor  to 
repress  tumults  as  far  as  he  reasonably  can, 
and  he  may,  on  extraordinary  occasions,  stop 
his  train  and  ojet^t  the  unruly  and  tumultu- 
ous. .  .  .  He  cannot  interfere  in  the 
quarrels  of  others  at  will,  merely.  In  order 
to  preserve  and  enforce  his  authority  as  the 
servant   of    the    company,  he  must  have  a 
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power  to  establish  proper  regulations  for  the 
<!arriage  of  passec^rers.  It  is  much  easier  to 
prevent  difficulties  among  passengers  by  reg- 
ulations for  their  proper  separation,  than  it 
is  to  quell  them.  The  danger  to  the  peace 
engendered  by  the  feeling  of  aversion  be- 
tween individuals  of  the  different  races  can- 
not be  denied.  It  is  the  fact  with  which 
the  company  must  deal.  .  .  .  These 
views  are  sustained  by  high  authority. 
Judge  Story,  in  his  Law  of  Bailments,  stat- 
ing the  duty  of  passengers  'to  submit  to  such 
reasonable  regulations  as  the  proprietors 
may  adopt  for  the  convenience  and  comfort 
of  the  other  passengers,  as  well  as  for  their 
own  proper  interests/  says,  The  importance 
of  the  doctrine  is  felt  more  strikingly  in 
cases  of  steamboats  and  railroad  cars.' 
Story,  Bailm.  §  691a.  See  also  Id.  §  476a; 
Angell,  Carr.  §  528 ;  I  Am.  Ry.  Cas.  393,  394. 
The  right  to  separate  being  clear  in  proper 
cases,  and  it  being  the  subject  of  sound  regu- 
lation, the  question  remaining  to  be  consid- 
ered is  whether  there  is  such  a  difference  be- 
tween the  white  and  black  races  within  this 
state,  resulting  from  nature,  law,  and  cus- 
tonij  as  makes  it  a  reasonable  ground  of  sepa- 
ration. The  question  is  one  of  difference, 
not  of  superiority  or  inferiority.  Why  the 
Creator  made  one  black  and  the  other  white, 
w^e  know  not;  but  the  fact  is  apparent,  and 
the  races  distinct,  each  producing  its  own 
kind,  and  following  the  peculiar  law  of  its 
constitution.  Conceding  equality,  with  na- 
tures as  perfect  and  rights  as  sacred,  yet  God 
has  made  them  dissimilar,  with  those  natural 
instincts  and  feelings  which  He  always  im- 
parts to  His  creatures  when  He  intends  that 
they  shall  not  overstep  the  natural  bounda- 
ries He  has  assigned  to  them.  The  natural 
law  which  forbids  their  intermarriage,  and 
that  social  amalgamation  which  leads  to  a 
corruption  of  races,  is  as  clearly  divine  as 
that  which  imparted  to  them  different  na- 
tures. The  tendency  of  intimate  social  in- 
termixture is  to  amalgamation,  contrary  to 
the  law  of  races.  The  separation  of  the 
white  and  black  races  upon  the  surface  of  the 
globe  is  a  fact  equally  apparent.  Why  this 
IS  so,  it  is  not  necessary  to  speculate,  but  the 
fact  of  a  distribution  •  of  men  by  race  and 
color  is  as  visible  in  the  providential  ar- 
rangement of  the  earth  as  that  •of  heat  and 
cold.  The  natural  separation  of  the  races  is 
therefore  an  undeniable  fact,  and  all  social 
organization-s  which  lead  to  their  amalgama- 
tion are  repugnant  to  the  law  of  nature. 
From  social  amalgamation  it  is  but  a  step 
to  illicit  intercourse,  and  but  another  to  in- 
termarriage. But  to  assert  separateness  is 
not  to  declare  inferiority  in  either.  It  is  not 
to  declare  one  a  slave  and  the  other  a  free- 
man. That  would  be  to  draw  the  illogical 
sequence  of  inferiority  from  difference  only. 
It  is  simply  to  say  that,  following  the  order 
of  Divine  Providence,  human  authority  ought 
not  to  compel  these  widely  separated  races 
to  intermix.  The  right  of  such  to  be  free 
from  social  contact  is  as  clear  as  to  be  free 
from  intermarriage.  The  former  may  be  less 
repulsive  as  a  condition,  but  not  less  entitled 
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to  protection  as  a  right.  When,  therefore, 
we  declare  a  right  to  maintain  separate  rela- 
tions as  far  as  is  reasonably  practicable,  but 
in  a  spirit  of  kindness  and  charity,  and  with 
due  regard  to  equality  of  rights,  it  is  not 
prejudice,  nor  caste,  not  injustice  of  any 
kind,  but  simply  to  suffer  men  to  follow  the 
law  of  races  established  by  the  Creator  him- 
self, and  not  to  compel  them  to  intermix  con- 
trary to  their  instincts.  .  .  .  Never  has 
there  been  an  intermixture  of  the  two  rages, 
socially,  religiously,  civilly,  or  politically. 
By  uninterrupted  usage  the  blacks  live  apart, 
viBit  and  entertain  among  themselves,  occupy 
separate  places  of  public^worship  and  amuse- 
ment, and  fill  no  civil  or  political  stations; 
not  even  sitting  to  decide  their  own  causes. 
In  fact,  there  is  not  an  in^itution  of  the 
state  in  which  they  have  mingled  indiscrim- 
inately with  the  whites.  Even  the  common- 
school  law  provides  for  separate  schools  when 
their  numbers  are  adequate.  In  the  military 
service,  also,  they  are  not  intermixed  with 
the  white  soldiers,  but  were  separated  into 
companies  and  regiments  of  color;  and  this 
not  by  way  of  disparagement,  but  from  mo- 
tives of  wisdom  and  prudence,  to  avoid  the 
antagonisms  of  variant  and  immiscible  races. 
Law  and  custom  having  sanctioned  a  separa- 
tion or  races,  it  is  not  the  province  of  the 
judiciary  to  legislate  it  away.  We  cannot 
say  there  was  no  difference  in  fact,  when  the 
law  and  the  voice  of  the  people  had  said 
there  was.  The  laws  of  the  state  are  found 
in  its  Constitution,  statutes,  institutions, 
and  general  customs.  It  is  to  these  sources 
judges  must  resort  to  discover  them.  If 
they  abandon  these  guides,  they  pronounce 
their  own  opinions,  not  the  laws  of  those 
whose  officers  they  are.  Following  these 
guides,  we  are  compelled  to  declare  that  at 
the  time  of  the  alleged  injury  there  was  that 
natural,  legal,  and  customary  difference  be- 
tween the  white  and  black  races  in  this  state 
which  made  their  separation  as  passengers 
in  a  public  conveyance  the  subject  of  a  sound 
regulation  to  secure  order,  promote  comfort, 
preserve  the  peace,  and  maintain  the  rights 
both  of  carriers  and  passengers." 

In  Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  ed. 
547,  which  was  a  suit  by  a  negro  woman 
against  the  owner  of  a  steamboat  for  refus- 
ing her  accommodations,  on  account  of  her 
color,  in  the  cabin  specially  set  apart  for 
white  persons,  the  court,  after  citing  approv- 
ingly the  case  above  quoted  from;  said: 
"Where  the  passenger  embarks  without 
making  any  special  contract,  and  without 
knowledge  as  to  what  accommodations  will 
be  afforded,  the  law  implies  a  contract  which 
obliges  the  carrier  to  furnish  suitable  accom- 
modations according  to  the  room  at  his  dis- 
posal; but  the  passenger  in  such  a  case  is 
not  entitled  to  any  particular  apartments  or 
special  accommodations.  Substantial  equal- 
ity of  right  is  the  law  of  the  state  and  of  the 
United  States;  but  equality  does  not  mean 
identity,  as,  in  the  nature  of  things,  identity 
in  the  accommodation  afforded  to  passengers, 
whether  colored  or  white,  is  impossible,  un- 
less our  commercial   marine  shall  undergo 
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an  entire  change.  Adult  male  passengers  are 
never  allowed  a  passage  in  the  ladies'  cabin ; 
nor  can  all  be  accommodated,  if  the  company 
is  large,  in  the  state  rooms.  Passengers  are 
entitled  to  proper  diet  and  lodging,  but  the 
laws  of  the  United  States  do  not  require  the 
master  of  a  steamer  to  put  persons  in  the 
same  apartment  who  would  be  repulsive  or 
disagreeable  to  each  other.  Steamers  car- 
rying passengers  as  a  material  part  of  their 
employment  are  common  carriers,  and  as 
such  enjoy  the  rights  and  are  subject  to  the 
duties  and  obligations  of  such  carriers;  but 
there  was  and  is  not  any  law  of  Congress 
which  forbids  such  a  carrier  from  providing 
separate  apartments  for  his  passengers. 
What  the  passenger  has  a  right  to  require 
is  such  aecomiilodation  as  he  has  contracted 
for,  or,  in  the  absence  of  any  special  con- 
tract, such  suitable  accommodations  as  the 
room  and  means  at  the  disposal  of  the  car- 
rier enable  him  to  supply;  and,  in  locating 
his  passengers  in  apartments  and  at  their 
meals,  it  is  not  only  the  right  of  the  master, 
but  his  duty,  to  exercise  such  reasonable  dis- 
cretion and  control  as  will  promote,  as  far 
as  practicable,  the  comfort  and  convenience 
of  his  whole  company." 

Booth,  Street  Railway  Law,  §  325,  says: 
"The  doctrine  that,  in  the  absence  of  statu- 
tory inhibition,  a  common  carrier  may  law- 
fully make  color  a  basis  of  classification, 
and  require  its  white  and  colored  passengers 
to  occupy  separate  cars  or  different  parts  of 
the  same  car  when  like  accommodations  are 
provided,  has  received  the  support  of  many 
of  the  courts,  both  state  and  Federal,  and  is 
the  rule  which  has  been  followed  in  the 
greater  number  of  decisions  heretofore  ren- 
dered." See  also  cases  cited  by  Booth,  Street 
Railway  Law,  note  3,  p.  443,  and  note  1,  p. 
444;  Plessy  v.  Ferguson,  163  U.  S.  537,  41 
L.  ed.  256,  16  Sup.  Ct.  1138. 

The  other  question  presented  is  whether 
the  reasonableness  of  the  rule  is  a  mixed 
question  of  law  and  fact,  or  purely  a  question 
of  law  for  the  court.  The  principle  upon 
which  the  reasonableness  of  the  rule  is  sus- 
tained in  this  case  is  that  the  carrier's  right 
of  property  in  the  means  of  the  conveyance 
and  the  public  interest  is  best  subserved  by 
a  separation  of  negro  and  white  passengers; 


that  their  separation  tends  to  secure  order, 
promote  comfort,  preserve  the  peace,  and 
maintain  the  rights  of  both  carrier  and  pas- 
sengers. When  the  rule  is  established  by 
I  the  evidence,  and  its  violation  shown  by  a 
I  pa^«Henger,  undiaputedly,  it  is  a  question  of 
i  law  for  the  court.  It  is  of  no  consequence 
that  the  defendant  company  operated  other 
lines,  and  no  such  regulation  is  enforced  by 
it  upon  them.  The  fact  that  it  does  not  ex- 
ercise the  right  to  establish  and  enforce  such 
regulation  upon  the  other  lines  affords  no 
reason  for  saying  that  the  regulation  estab- 
lished and  enforced  in  this  case  is  unreason- 
able, or  that  the  company  has  no  right  to  es- 
tablish such  a  rule.  Chi  this  phase  of  the 
case  the  court  could  have  instructed  the  jury 
affirmatively,  if  requested  in  writing;  leav- 
ing for  consideration  by  the  jury,  as  it  did,, 
the  single  question  whether  the  conductor 
used  more  force  than  was  necessary  in  en- 
forcing  the  rule,  under  the  circumstances. 
Charges  1,  3,  4,  8.  9,  and  10,  given  at  the 
request  of  the  defendant,  were  in  conformity 
with  the  principles  here  announced  by  us, 
and  therefore  there  was  no  error  in  the  giv- 
ing of  them.  Charges  5  and  7  are  admitted 
by  appellant  to  involve  no  error.  Charge  6 
is  insisted  to  be  erroneous  for  three  reasons : 
( 1 )  It  directs  a  verdict  for  the  defendant 
without  referring  to  the  jury  the  amount  of 
force  used  by  the  conductor  in  ejecting  the 
plaintiff;  (2)  it  directs  a  verdict  for  defend- 
ant without  referring  to  the  jury  whether 
there>was  a  vacant  seat  in  the  car  for  plain- 
tiff to  take ;  and  ( 3 )  it  withdraws  from  the 
jury  the  question  of  the  reasonableness  of 
the  defendant's  regulation.  A  sufficient  an- 
swer to  these  criticisms  of  the  charge  is  to 
call  attention  to  the  averments  of  the  com- 
plaint, which  disclose  that  the  allegeil  as- 
sault or  ejection  from  the  car  was  committed 
jointly  by  the  conductor  and  motorman. 
The  plaintiff  must  prove  her  cause  of  action 
in  manner  and  form  as  alleged.  The  charges 
refused  to  the  plaintiff  are  not  insisted  upon 
in  argument,  and  we  will  not  consider  them 
except  to  say  that  they  contravene  the  prin- 
ciples here  declared,  and  there  was  no  error 
in  their  refusal. 

The  judgment  is  affirmed. 


COXXECTICUT    SUPREME     COURT    OF   ERRORS. 


Trustees  of  TRINITY  METHODIST  EPIS- 
COPAL CHURCH  of  Norwich,  Appts., 

V. 

George  W.  HARRIS. 

(73  Conn.  216.) 

1.     Tlie        conMoIldatlon        of        several  ' 
cUnrclies    of   tlie   Huiue    denomination 

into  one  by  the  properly  constituted  ecclesias- 
tical authority  is  a  matter  of  ecclesiastical 
law  and  practice,  and  the  determination  of 


Note. — As  to  the  conclusiveness  of  decisions 
of  ecciesiastical  tribunals,  see  note  to  Ryan  v. 
Cadahy  (111.)  49  L.  R.  A.. 353. 
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snch    ecclesiastical   tribunal   will   not   be   re- 
viewed by  the  courts. 

2.  The  consolidation  of  iieveral 
chnrelies  of  the  MethcMllHt  EpiNOopnl 
<lenoniinatlc»n,  which  is  effected,  in  ac- 
cordance with  the  uniform  and  universal 
practice  of  the  denomination,  by  the  presid- 
ing bishop  at  an  annual  conference,  who  ap- 
points a  pastor  for  the  united  societies  under 
a  new  name,  and  appoints  no  pastor  for  eith- 
er of  the  old  churches,  is  binding  on  the 
coyrtB. 

3.  Property  held  in  tru«t  for  an  nnln- 
eorporated  MOclet>'  of  the  Methodlikt 
KpiMCopal  Church,  which  Is  afterwards 
duly  consolidated  with  other  societies  in  ac- 
cordance with  the  laws  of  the  church,  may  be 
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claimed  by  the  trustees  of  the  consolidated 
church,  which  has  become  Incorporated,  and 
they  may  compel  one  of  the  original  trastees, 
who  has  obtained  an  assignment  of  a  mort- 
gage upon  it,  to  make  a  deed  of  release  to 
them  upon  paying  him  any  sum  that  may  be 
equitably  due  to  him  on  the  mortgage. 

(October  4,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  New  London 
County  in  favor  of  defendant  in  an  action 
'brought  to  obtain  a  cancelation  of  a  mort- 
gage.   Reversed. 

Statement  by  Andrews,  Ch.  J. : 
The  plaintiffs  are  trustees  and  memliers  of 
the  Trinity  Methodist  Episcopal  Church,  a 
•corjjoration  in  Norwich  organized  and  exist- 
ing under  the  statute  lawn  of  this  state  re- 
lating to  trustees  of  Miethodist  Episcopal 
churches.  They  claim  in  their  complaint, 
l)y  way  of  equitable  relief :  **  { 1 )  A  decree 
t]iat  the  defendant  execute  and  deliver  to  the 
trustees  of  said  Trinity  Methodist  Episco- 
pal Church  a  sufficient  deed  releasing  to 
them  and  their  successors  in  office  all  the  de- 
fendant's right,  title,  and  interest  in  said 
property  under  said  mortgage  and  assign- 
Inents;  or  (2)  that  the  court  by  its  judg- 
ment set  aside  said  nIbrtgAgc,  and  declare  it 
Toid;  (3)  if  the  court  finds  anything  to  be 
•due  on  said  mortgage  to  the  defendant,  a 
Judgment  that  said  trustees  be  allowed  to 
redeem  said  mortgage  upon  paying  the  de- 
fendant the  amount  due  thereon,  and  that 
upon  such  payment  the  defendant  execute  a 
proper  release  deed  of  sHid  premises;  (4) 
$2,000  damages." 

The  facts  material  to  the  questions  de- 
•cided  are  these:  "1.  On  the  8th  day  of 
April,  1895,  and  for  more  than  twenty-five 
years  prior  thereto,  the  East  Main  Street 
Episcopal  Church,  the  Central  Methodist 
Episcopal  Church,  and  the '  Sachem  Street 
Methodist  Episcopal  Church,  named  in  the 
complaint,  were  local  religious  societies  or 
•churches  in  the  town  of  Norwich,  and  mem- 
bers of  the  Methodist  Episcopal  Church ;  the 
Sachem  Street  Church  being  an  incorporated 
society,  the  other  two  unincorporated  socie- 
ties. These  churohes  when  hereinafter  men- 
tioned will  be  called  East  l^iain  Street,  Cen- 
tral, and  Sachem  Street  churches.  2.  There 
were  also  two  other  Methodist  and  Epis- 
copal societies  or  churches  in  said  town 
at  that  date,  members  of  the  Methodist 
Episcopal  Church.  3.  Each  of  said  so- 
•cieties  was  a  'united  society,'  and  such 
society  is  called,  in  the  Discipline  here- 
inafter referred  to,  sometimes  a  church, 
ttometimes  a  charge,  and  sometimes  a 
society,  and  is  described  in  paragraph  27  of 
the  Discipline  (edition  of  1892).  4.  Said  so- 
cieties, like  all  united  societies  constituting 
the  Methodist  Episcopal  Church  of  the 
United  States,  had  been  and  were  subject  to 
the  discipline,  rules,  regulations,  and  usages 
of  the  ^lethodist  Episcopal  Church.  .  .  . 
7.  For  a  considerable  time  prior  to  April  8, 
1805.  the  quarterly  conference  of  each  of 
•TCiid  three  churohes  had  the  question  of  their 
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consolidation    under    consideration.     .     .     . 

10.  The  three  societies  or  churches  named  in 
the  first  paragraph  were  on  said  day,  and 
for  many  years  had  been,  within  the  terri- 
torial limits  of  the  New  England  Southern 
Annual  Conference  of  the  Methodist  Episco- 
pal Church,  and  belonged  to  said  conference. 

11.  At  the  meeting  of  said  Annual  Confer- 
ence held  at  Providence  in  1895,  Rev.  John 
M.  Walden,  a  bishop  of  the  Methodist  Epis- 
copal Church,  presiding  at  said  Annual  Con- 
ference, on  said  8th  day  of  April,  1895,  in 
fixing  the  appointments  of  preachers  for  the 
ensuing  year  appointed  no  preacher  to  either 
of  the  churches  named  in  paragraph  1,  but 
appointed    Rev.    J.    L.    Pitner    to    Trinity* 
Alethodist    Episcopal    Church    of    Norwich. 
He  also  a]) pointed  a  preacher  for  each  of  the 
two  churches  named  in  paragraph  2.     .     .     . 
13.  It  was  the  purpose  of  the  bishop  in  thus 
dropping  said  three  churches  from  the  list 
of    ohurchee    to    which  appointments  were 
made,  and  in  neglecting  to  appoint  preachers 
to  these  churches,  and  in  appointing  Mr.  Pit- 
ner as  a  preacher  to  'Trinity,'  to  cause  the 
three  old  societies  *to  cease  to  exist,'  and  to 
unite  the  members  thereof  in  a  new  society 
with  the  name  Trinity  Methodist  Episcopal 
Church  of  Norwich.'     14.  He  did  this  solely 
under  a  power  he  assumed  that  he  possessed 
as  bishop,  under  §    3.  paragraph  170.  of  the 
Discipline  (edition  of  1892),  upon  the  con- 
struction which  he  and  other  bishops  placed 
upon  it,  namely:  that  the  power  to  fix  the 
appointments  of  preachers  gave  a  bi*hop  the 
power  to  end  the  existence  of  a  society  by 
intentionally      neglecting      to     appoint     a 
preacher  to  it,  and  gave  him  the  power  to 
unite  two  or  more  societies  into  one  consol- 
idated society  by  appointing  one  preacher  to 
two  or  more  societies,  and  that  *the  act  of 
appointment  is  the  act  of  consolidation  com- 
plete.'    .     .     .     10.  Other    bishops    of     the 
Methodist  Episcopal  Church  have  placed  the 
same  construction  upon 'said  paragraph  170 
as  that  given  it  by  Bishop  Walden,  and  so- 
cieties have  in  the  past  on  many  occasions 
been  so  united.     .     .     .     18.  The  defendant, 
who    was  then  a    member  of    said    Central 
Church,  and  other  members  of  said  church 
knew  of  said  act  of  Bishop  Walden  and  the 
claimed   effect  thereof.     19.  After  the   said 
action  of  Bishop  W^alden  the  larger  part  of 
the  members  of  the  three  churches  acquiesced 
and  proceeded  as  if  their  membership  had 
been  changed  from  the  church  to  which  they 
had  formerly  belonged  to  a  new  church  by 
the  name  of  Trinity;'  trustees  were  at  once 
appointed  and  afterwards  elected  by  Trinity 
Church  and  have  been  regularly  elected  as 
provided  by  statute,  the  board  at  the  oom- 
menoenient  of  this  action  being  as  stated  in 
the  writ.     ...    23.  The  trustees  of  said 
Central  Church  refused  to  transfer  the  title 
to  the  church  property  held  by  them  to  the 
trustees  of  Trinity  Church,  but  have  permit- 
ted its  use  by  the  pastor  and  members  of 
Trinity  Church    for    religious   purposes  ac- 
cording to  the  discipline,  rules,  etc.,  of  the 
Methodist   Episcopal   Church;    and   it  had 
been  so  used  by  them.     .     .     .     25.  A  por- 
tion of  the  property  held  by  the  trustees  of 


638 


Connecticut  Supreme  Coout  of  Errors. 


OCT.» 


the  Central  Church  conaisted  of  the  real  es- 
tate in  question  in  the  present  action,  which 
they  then  held  subject  to  a  niortjfage  indebt- 
edness of  $525,  to  the  Norwich  Savings  So- 
ciety. ...  33.  Said  debt  and  mortgage 
were  afterwards  assigned  to  the  defendant, 
who  now  owns  the  same.  .  .  .  37.  On 
August  30,  1897,  Bishop  Walden  executed  a 
certificate,*  which  was  recorded  in  the  land 
records  ^f  the  town  of  Norwich  on  August 
9,  189J).  39.  If  the  effect  of  Bishop  Wal- 
den's  act  of  April  8  was  to  end  the  existence 
of  the  three  churches,  and  unite  the  members 
thereof  in  a  new  church  by  the  name  of  Trin- 
ity, the  plaintiffs  Calvin  L.  Harwood,  Cos- 
tello  Lippitt,  and  Allen  S.  Barbour  are,  and 
when  this  action  was  begun  were,  members 
of  said  Trinity  Episcopal  Church ;  and  there 
are  also  about  570  other  members  thereof. 
Said  Harwood  and  Lippitt  were  until  April 
8.  1895,  members  of  the  East  Main  Street 
Church,  and  said  Barbour  was  a  member  of 
the  Central  Church.  None  of  said  persons 
have  united  with  said  Trinity  Church  bv  let- 
ter,  or  otherwise  than  bv  such  union,  and  bv 
acquiescence  therein,  and  by  proceeding  as 
stated  in  paragraph  19.  .  .  .  42.  The 
land  in  question  in  this  action  was  conveyed 
to  the  trustees  of  the  Central  Methodist 
Episcopal  Church,  and  their  successors,  by 
Tsaa-c  C.  Swan,  bv  a  deed  dated  September 
17,  1891.     .     .     ." 

Upon  these  facts  the  plaintiffs  claimed 
and  asked  the  court  to  rule  (a)  that  the  ac- 
tion taken  by  Bishop  Walden  at  the  New 
England  Southern  Annual  Conference  on  the 
8th  day  of  April.  1895,  had  the  effect  of  unit- 
ing the  Central  Methodist  Episcopal  Church, 
the  East  Main  Street  Methodist  Episcopal 
Church,  and  the  Sachem  Street  Methodist 
Episcopal  Church  into  one  local  church  or 
society;  (b)  that  by  said  act  said  three 
churches  became  extinct  and  ceased  to  exist 
as  local  Methodist  Episcopal  churches  or  so- 
cieties; (c)  that  .by  said  act  said  three 
churches  with  all  their  members  were  merged 
in  and  became  Trinity  Methodist  Episcopal 
Church;  (d)  that  by  said  act  Trinity  Metho- 


dist Episcopal  Cliurch  became  a  local  Metho- 
dist Episcopal  Church,  a  society,  and  a  con- 
stituent member  of  the  Methodist  Epis- 
copal Church;  (e)  that  by  said  act  and 
the  course  pursued  and  the  acts  done  by 
said  churches  and  their  officers  and  members 
since  said  act  was  performed,  and  by  the 
Methodist  Episcopal  Church  and  its  annual 
conferences  and  bishops  and  other  authori- 
ties, as  appears  by  the  finding,  said  three 
churches  have  ceased  to  exist  as  local  Metho- 
dist Episcopal  churches  or  societies,  and 
have  been  merged  in  and  become  Trinity 
Methodist  Episcopal  Church;  (f)  that  the 
property  described  in  the  complaint  has.  by 
the  union  of  said  three  churches,  become 
vested  in  the  trustees  of  Trinitv  Methodist 
Episcopal  Church,  to  be  held  in  trust  ac- 
cording to  the  usage,  rules,  and  discipline  of 
the  Methodist  Episcopal  Church;  (g)  that 
the  title  to  said  property  became  vested  in 
the  trustees  of  Trinity  Methodist  Episcopal 
Church  by  said  act  of  Bishop  Walden.  the 
coui*se  pursued  and  the  acta  done  by  said 
churches  and  by  the  Methodist  EpisoopJil 
Church  and  its  annual  conferences  and  bish- 
ops and  other  authorities,  as  appears  by  the 
finding  and  the  provision  of  chapter  138  of 
the  Public  Acts  of  1897,  and  the  certificate 
of  Bishop  Walden  referred  to  in  the  conv 
plaint.  -       % 

The  plaintiffs  also  claimed  a  judgment 
that  the  defendant  should  execute  and  de- 
liver to  the  trustees  of  Trinity  Methodist 
Episcopal  Church  a  quitclaim  deed,  as  de- 
manded in  the  first  claim  for  relief,  or  that 
the  court  should  by  its  judgment  set  aside 
said  mortgage,  and  declare  it  void ;  and,  that 
if  anything  was  due  on  said  mortgage,  the 
trustees  of  Trinity  Methodist  Episcopal 
Church  should  be  allowed  to  redeem,  as  de- 
manded in  the  third  claim  for  relief. 

The  court  did  not  rule  as  thus  requested,, 
but  overruled  said  claims  and  rendered  judg- 
ment for  the  defendant. 


Messrs.  Henry  Stoddard  and 
Brown  for  appellants. 
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•Know  nil  men  by  these  presents:  That  1, 
John  M.  Walden,  of  the  city  of  Cincinnati,  state 
of  Ohio,  by  virtue  of  the  power  vested  In  me  as 
Bishop  of  the  Methodist  Episcopal  Church, 
while  in  charge  of  the  New  England  Southern 
Annual  Conference  of  said  Methodist  Episcopal 
Church  at  its  flfty-fifth  session  held  at  the  city 
of  Providence.  In  the  state  of  Rhode  Island, 
from  the  3d  to  the  8th  day  of  April,  both  In- 
clusive, in  the  year  1S95,  did  at  said  session  on 
the  8th  day  of  April,  1895,  In  accordance  with 
the  usage,  rules,  and  discipline  of  the  Methodist 
Episcopal  Church,  unite  the  Central  Methodist 
Episcopal  Church,  the  East  Main  Street  Metho- 
dist Episcopal  Church,  and  the  Sachem  Street 
Methodist  Episcopal  Church,  all  Methodist  Epis- 
copal Churches  located  in  the  town  of  Norwich, 
New  Tjondon  county,  state  of  Connecticut,  into 
one  Methodist  Episcopal  Church  having  the 
name  of  the  Trinity  Methodist  Episcopal 
Church.  The  names  of  the  first  elected  trus- 
tees of  said  Trinity  Methodist  Episcopal  Church 
are  Calvin  H.  Harwood,  George  W.  Harris, 
Frank  H.  Alien,  Coatello  Lippitt,  William  C. 
Farrlngton,  Samuel  Ferguson,  John  C.  Morgan, 
J.  H.  Allen  and  H.  B.  Porter,  and  the  names  of 
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the  present  trustees  of  said  church  are  John  C. 
Morgan,  George  A.  Lewis.  Allen  S.  Barbour. 
Clinton  B.  Bromley,  Costello  Lippitt,  Calvin  L. 
Harwood,  J.  H.  Alien,  H.  B.  Porter,  and  Frank 
H.  Allen.  At  the  time  of  th^  union  of  said 
three  churches  as  aforesaid,  the  title  of  the  fol- 
lowing described  parcels  of  land  with  the  build* 
Ings  thereon,  situated  in  said  town  of  Norwich, 
was  vested  in  and  held  by  the  trustees  of  said 
the  Central  Methodist  Episcopal  Cliurch.  The 
first  parcel  Is  bounded  (describing  it).  The  sec- 
ond parcel  is  bounded  (describing  it).  Said 
trustees  of  said  the  Central  Methodist  Episcopal 
Church,  at  the  t^me  of  the  union  of  said  three 
churches  as  aforesaid,  also  held  the  title  of  a 
building  located  on  the  camp  ground  of  the  Will- 
Imantlc  Camp  Meeting  Association  in  the  town 
of  Windham  in  said  state  of  Connecticut.  (The 
rest  of  the  certificate  simply  describes  the  land 
held  by  each  of  the  other  two  churches  at  the 
time  of  their  alleged  union.) 

In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  at  Cincinnati  in  the  state  of  Ohio* 
this  third  day  of  August,  1897. 

John  M.  Walden,  [L.  S.] 
Bishop  of  the  Methodist  Episcopal  Church. 


1900. 


Trinity  M.  E.  CnuucH  v.  Harris. 


6S» 


Messrs.  Donald  O.  Perkins  and 
Charlea  F.  THayer,  for  appellee: 

The  facts  found  by  the  court  below  do  not 
warrant  a  court  of  equity  in  granting  either 
of  the  three  prayers  for  relief  made  in  the 
complaint,  and  no  necessity  arises  on  this 
appeal  for  this  court  to  consider  any  ques- 
tion of  ecclefiiastical  law,  or  of  the  power  of 
the  bishops  of  the  Methodist  Episcopal 
Church. 

Defendant  holds  the  title  of  the  real  estate 
described  therein  solely  as  security  for  the 
payment  of  the  debt  due  him  from  the  mort- 
gagor for  money  loaned,  and  he  can  convey 
no  greater  interest  than  he  holds. 

Cooper  V.  Davis,  15  Conn.  556;  Lacon  v. 
Daveiiport,  16  Conn.  341. 

Upon  what  theory  can  the  plaintiffs  claim 
the  right  to  the  defendant's  security,  or  the 
aid  of  a  court  of  equity  to  gain  it? 

A  suit  to  redeem  is  a  suit  in  equity,  and 
is  subject  to  the  rule  that  he  who  seeks 
equity  must  do  equity. 

2  Jones,  Mortg.  5th  ed.  §  1070. 

Payment  of  the  amount  due  on  the  mort- 
gage is  a  necessary  condition  precedent  to 
redemption. 

2  Jones,  Mortg.  §  1070. 

Only  the  mortgagor  and  those  who  hold  a 
legal  title  under  him  can  redeem.  An  equi- 
tfiS>le  title  does  not  give  this  right. 

2  Jones,  Mortg.  §  1059. 

There  is  no  finding  that  the  plaintiffs  have 
any  legal  title  to  the  premises  derived 
through  the  mortgagor  or  otherwise. 

2  Jones,  Mortg.  S  1055a. 

The  trustees  of  the  Central  Methodist 
Episcopal  Church  were  and  are  a  corpora- 
tion (Gen.  Stat.  9  2078),  and  held,  and  still 
hold,  the  titje. 

These  trustees  are  in  duty  bound  to  retain 
the  title  to  all  the  land  conveyed  to  them. 

Langdon  v.  Congregational  8oc.  12  Conn. 
127 ;  Chi-isi  Church  v.  Trustees  of  Donations 
d  Bequests,  07  Conn.  565,  35  Atl.  552. 

It  being  the  constitutional  right  of  the 
members  of  the  Central  Church  to  worship 
the  Supreme  Beiug  in  the  mode  most  consist- 
ent with  their  consciences,  and  having 
chosen  that  method,  they  cannot  be  deprived 
of  meml)ership  in  tlie  association  of  persons 
selected  by  them  for  that  purpose,  nor  com- 
pelled to  become  members  of  any  other  re- 
ligious association. 

Jctcctt  v.  Thames  Ifank,  16  Conn.  516. 

Those  members  of  the  Central  Church  who 
acquiesced  in  the  so-called  union  must  be  re- 
garded as  seceders  from  the  Central  Church 
and  members  of  the  new  church,  if  at  all, 
by  their  voluntary  act. 

Second  Ecclesiastical  Soc,  v.  First  Eccles- 
iastical 8oc.  23  Conn.  255. 

Andrews,  Cli.  J.,  delivered  the  opinion  of 
the  court: 

The  piece  of  land  which  is  the  subject  of 
litigation  in  this  case  was  deeded  on  the  17th 
day  of  September,  1891,  by  Isaac  C.  Swan  to 
certain  persons  named  and  described  in  the 
deed  as  "the  trustees  of  the  Central  Metho- 
dist Episcopal  Church  of  Norwich,  Connecti- 
cut, and  their  successors  in  office."  The 
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f>laintiffs  claim  that  the  title  to  that  piece  of 
and  should  be  vested  in  them,  because  they 
are  in  the  law  the  successors  in  office  of  the 
grantees  named  in  the  deed.  Tliey  say  that 
the  Trinity  Methodist  Episcopal  Church  in 
Norwich  is  the  lawful  successor  of  the  Cen- 
tral Methodist  Episcopal  Church  in  Norwich 
mentioned  in  the  deed,  and  that  they,  being 
the  trustees  of  the  said  Trinitv  Church  are 
the  successors  to  the  said  grantees  so  named. 
The  question,  then,  in  the  case,  is  whether  or 
not  the  plaintiffs  are  such  successors;  and 
that  depends  on  the  power  and  authority  of 
Bishop  Walden  to  do  the  things  he  under- 
took to  do  as  set  forth  in  the  finding.  If 
they  are  such  successors,  then  the  language 
of  the  deed  itself  conveys  an  equitable  title 
to  the  land  sufficient  to  support  their  claim 
for  the  relief  sought. 

The  action  of  Bishop  Walden  at  the  an- 
nual conference  in  Providence  in  1896,  as  is 
stated  in  his  certificate  recited  in  the  find- 
ing, was  intended  to  terminate  the  existence 
of  the  three  Methodist  £h>iscopal  Churches 
in  Norwich,  i.  e.,  the  East  Main  Street  Meth- 
odist Episcopal  Church,  the  Sachem  Street 
Methodist  Episcopal  Church,  and  the  Central 
Methodist  Episcopal  Church,  and  to  consoli- 
date them  into  one  church,  to  be  named  the 
Trinity  Methodist  Episcopal  Church  of  Nor- 
wich, Conn.,  with  the  effect,  among  other 
things,  that  the  trustees  of  the  consolidated 
church  would  be  in  the  law  of  the  church 
the  successors  of  the  trustees  of  the  churches 
whose  existence  was  terminated.  His  au- 
thority and  power  to  do  these  acts  and  to 
bring  about  this  effect  is  found  in  one  of 
the  sections  of  the  Book  of  Discipline  of  the 
Methodist  Church  of  America.  That  book 
is  made  a  part  of  the  finding.  Bishop  Wal- 
den construed  that  section  of  the  Book  of 
Discipline  as  giving  him  that  power  and  au- 
thority as  the  presiding  bishop  at  an  annual 
conference  of  the  New  England  Soutliern  An- 
nual Conference,  within  the  territorial  lim- 
its of  which  conference  the  said  churches 
were  located.  The  finding  states  that  other 
bishops  of  that  church  have  put  the  same 
construction  on  that  part  of  the  Book  of  Dis- 
cipline, and  that  churches  have  been  in  the 
past  on  many  occasions  so  united,  and,  so 
far  as  appears,  the  power  and  authority  of  a 
bishop  presiding  at  an  annual  conference  to 
make  sucli  consolidation  has  never  been 
called  in  question.  We  understand  that 
this  construction  of  the  Book  of  Discipline  is 
in  accordance  with  the  uniform  and  universal 
practice  of  the  Methodist  Episcopal  Church. 
It  agrees  with  the  common  understanding  of 
the  practice  of  that  church.  The  action  of 
Bishop  Walden  was  binding  on  the  defend- 
ant and  upon  every  member  of  each  of  said 
three  churches.  According  to  his  ruling,  it 
would  seem  very  plain  that  the  plaintiffs' 
contention  is  correct.  The  plaintiffs  are,  ac- 
cording to  the  rules,  usages,  and  discipline 
of  the  Methodist  Episcopal  Church,  the  suc- 
cessors to  the  grantees  named  in  the  deed  of 
Mr.  Swan. 

The  consolidation  of  the  three  churches 
into  one  was  a  matter  of  ecclesiastical  law 
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and  practice  and  the  decision  of  the  ecclesi- 
astical tribunal  on  that  matter  is  binding 
•on  the  superior  court  and  on  this  court.  In 
all  ecclesiastical  matters  the  courts  are 
T)Ound  by  the  decision  of  the  ecclesiastical 
tribunal.  It  is  so  laid  down  by  this  court  in 
Whitney  v.  Firftt  Ecclesiastical  8oc.  5  Conn. 
400,  and  in  Gibbs  v.  (Hlead  Ecclesiastical 
Hog.  38  Conn.  153.  "In  this  class  of  cases 
we  think  the  rule  of  fusion  which  should 
^govern  the  civil  courts  founded  in  a  broad 
■and  sound  view  of  the  relations  of  church 
and  state  under  our  system  of  laws,  and  sup- 
ported by  a  preponderating  weight  of  judi- 
•cial  authority,  is  that,  whenever  the  ques- 
tions of  discipline,  or  of  faith,  or  ecclesiasti- 
cal rule,  custom,  or  law,  have  been  decided  by 
the  highest  of  these  church  judicatories  to 
which  the  matter  has  been  carried,  the  legal 
tribunals  must  accept  such  decisions  as  final 
and  as  binding  on  them  in  their  application 
to  the  case  before  them."  Watson  v.  Jones, 
13  Wall.  727,  20  L.  ed.  676;  Bouldin  v.  Alex- 
ander, 15  Wall.  131,  21  L.  ed.  69.  The  case 
of  Gaff  V.  areer,  88  Ind.  122.  45  Am.  Rep. 
449,  is  in  principle  precisely  identical  with 
the  one  at  bar.  That  was  an  action  demand- 
ing the  title  to,  and  the  possession  of,  lands, 
and  the  case  depended  upon  the  application 
of  ecclesiastical  law.  I^and  had  been  conveyed 
to  certain  persons  named  in  the  deed  and  de- 
scribed as '  trustees  for  the  Presbyterian 
Church  in  Aurora,  Illinois,  and  to  their  suc- 
cessors in  office.  ITie  church  edifice  was 
erected  on  this  land.  A  disagreement  had 
arisen  between  the  members  of  the  church  in 
respect  to  the  ^employment  of  a  pastor.  The 
matter  was  taken  before  the  presbytery. 
The  presbytery  decided  that  the  further  em- 
ployment of  this  pastor  was  un\vi?e,  and  di- 
rected the  church  to  secure  the  services  of 
some  other  minister.  With  this  decision 
the  majority  were  dissatisfied,  and,  the  pres- 
bytery refusing  upon  application  to  recede 
from  its  position,  they  presented  to  the  prcp- 
bytery  a  paper  reciting  their  grievaijres,  and 
asking  for  certain  relief,  which  concluded 
by  saying:  "Failing  in  this  we  have  no 
other  alternative  but  to  withdraw  from  your 
ecclesiastical  jurisdiction."  The  presbytery 
•considered  the  paper,  and  determined  that 
when  any  portion  of  the  members  of  a 
•church  withdrew  the  remaining  members 
constitute  the  church.  This  decision  had 
been  approved  by  the  synod,  and  by  the  gen- 
eral assembly  of  the  Presbyterian  Church. 
The  majority  had  possession  of  the  church 
building,  and  continuously  had  regular 
preaching  and  services  in  conformity  with 
the  rites  and  ceremonies  of  the  Presbyterian 
Church.  The  minority,  under  the  direction 
of  the  presbytery,  thereafter  selected  elders, 
elected  trustees,  employed  another  minister, 
demanded  the  possession  of  the  church  prop- 
erty, and,  that  being  refused,  brought  the 
suit  for  its  recovery.  The  court  held  and 
decided  that  tlie  determination  of  the  pres- 
bytery "that  where  any  portion  of  the  mem- 
bers of  a  church  withdrew  the  remaining 
members  constitute  the  church"  was  binding 
upon  it  (the  court),  and  that  the  minority 
was  entitled  to  recover.  The  decision  may 
50  L.  R.  A. 


be  expressed  in  this  way:  "Where  a  presby- 
tery lias  decided  that  certain  members  of  a 
Presbyterian  Church  have  seceded,  the  deci- 
sion binds  the  civil  courts,  and  the  seceders, 
although  a  majority,  lose  their  rights  to  the 
church  property." 

There  are  many  other  cases  to  the  same 
effect  among  which  we  have  examined  the 
following  ones:  t<tatc  ex  rel.  Watson  v. 
Farris,  45  Mo.  183 ;  Robertson  v.  Bullions,  9 
Barb.  64,  134:  McKinney  v.  Griygs,  5  Bush, 
401,  96  Am.  Dec.  300;  Henderson  v.  Hunter, 
59  Pa.  335;  Krecker  v.  Shirey,  163  Pa.  534, 
29  L.  R.  A.  476.  30  Atl.  440:  Philomath  Col- 
lege V.  Wyatt,  27  Or.  390,  26  L.  R.  A.  68,  31 
Pac.  200,  37  Pac.  1022;  Shannon  v.  Frost, 
3  B.  Mon.253:  Smith  y.SiCormstcdtAQ  How. 
288,  14  L.  ed.  942;  Hennessey  v.  Walsh,  65 
N.  H.  515,  530;  Baxter  x.  McDonnelly  155  N. 
y.  83,  40  L.  R.  A.  670,  49  N.  E.  667.  In 
Wheelock  v.  First  Presby.  Church,  119  Cal. 
477,  51  Pac.  841,  the  court  said:  "But  the 
ecclesiastical  court  known  as  the  presbytery 
had  the  power  to  deal  with  the  First  Presby- 
terian Church  in  all  matters  ecclesiastical. 
The  church,  as  an  ecclesiastical  body,  was 
under  the  absolute  control  and  dominion  of 
the  presbytery,  and  the  decisions  and  decrees 
of  that  body  \vere  as  binding  upon  it,  as  the 
decisions  and  decrees  of  this  court  are  bind- 
ing upon  inferior  judicial  tribunals.  Those 
decrees  are  not  only  binding  upon  the  church 
as  an  ecclesiastical  body,  but  they  are  bind- 
ing and  conclusive  upon  courts  wherever  and 
whenever  material  to  pending  litigation." 

We  think  tliese  authorities  are  sufficient  to 
establish  the  proposition  above  stated,  that 
in  all  matters  ecclesiastical  the  decision  of 
the  ecclesiastical  tribunals  is  binding  on  the 
courts,  and  that  the  action  and  decision  of 
Bishop  Walden.  to  the  effect  that  the  plain- 
tiffs are,  according  to  the  rules,  usages,  laws, 
and  discipline  of  the  Methodist  Church,  the 
successors  of  the  grantees  named  in  the  deed 
of  Mr.  Swan,  ought  to  have  been  held  by 
the  superior  court  as  binding  upon  it,  that 
the  general  claims  of  the  plaintiffs  are  cor- 
rect, and  that  their  prayers  for  relief,  as  the 
pleadings  now  stand,  should  have  been 
granted. 

It  is  unnecessary,  in  view  of  these  conclu- 
sions, to  consider  the  act  of  the  general  as- 
sembly of  1897. 

The  finding  shows  that  the  land  was  mort- 
gaged to  the  Norwich  Savings  Society,  on 
which  mortgage  the  defendant  has  paid 
$514.50.  It  seems  equitable  that  he  should 
receive  this  back,  with  interest  at  the  same 
rate  which  would" have  been  paid  to  the  bank. 
We  think  the  third  prayer  of  the  plaintiffs 
ousrht  to  be  granted :  that  ip.  that  the  plain- 
tiffs, on  paying  to  the  defendant  the  amount 
due  on  said  mortgage  as  is  above  specified, 
should  Im?  allowed  to  redeem  said  mortgage, 
and  that  upon  such  payment  the  defendant 
should  execute  to  the  plaintiffs  a  proper  re- 
lease deed  of  the  premises.     There  is  error. 

The  judgment  is  set  oMde,  and  the  case  is 
remanded  to  the  Superior  Court  for  further 
proceedings,  as  is  herein  directed. 

The  other  Judges  concur. 


1900. 
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Charles  J.  KETCHAJ^i,  Trustee  in  Insolven- 
cy, etc., 
t\ 

Thomas  J,  McNAMARA  et  al. 
( Conn ) 

Aa   action    by   m  trustee   in   inaoivencr 

under  Gen.  Stat.  chap.  62,  wlilcli  Is  in  the 
fullent  sense  an  Insolvency  law,  to  set  aside 
a  fraudulent  conveyance  of  goods  by  the  in- 
solvent since  the  Federal  bankruptcy  act  of 
1898  took  effect,  cannot  be  maintained,  al- 
though the  insolvent  has  not  been  declared  a 
liankrupt,  since  the  title  of  the  trustee  under 
the  stale  Insolvency  law  is  not  merely  void- 
able by  proceedings  in  bankruptcy,  but  Is  ab- 
solutely void. 

(May  1,  1900.) 

RESERVATION  by  the  Court  of  Common 
Pleas  for  Fairfield  County  for  the  opin- 
ion of  the  Supreme  Court  of  Erroi^  of  a  de- 
murrer to  a  plea  in  abatement  to  an  action 
brought  to  set  aside  a  conveyance  which  was 
alleged  to  have  been  made  by  an  insolvent 
with  intent  to  defraud  his  creditors.  De- 
murrer oveiruled. 

Statement  by  Baldwin,  J.: 

Action  brought  in  November,  1899,  to  the 
court  of  common  pleas  for  Fairfield  county 
by  a  (rustee  in  insolvency  to  set  aside  a  con- 
veyance of  goods  by  the  insolvent  made  and 
knowingly  received  in  fraud  of  his  creditors, 
and  for  an  account  and  damages.  Plea  in 
abatement  that  the  plaintiff  was  appointed 
such  trustee  by  the  probate  court  for  the  dis- 
trict of  Bridgeport  in  proceedings  which 
were  b^un  in  October,  1899,  and  that  on 
and  ever  since  July  1,  1898,  there  had  been 
in  force  a  bankrupt  law  of  the  United  States. 
A  demurrer  to  this  plea  ( on  the  ground  that 
it  did  not  allege  that  the  insolvent  had  ever 
been  declared  a  bankrupt  under  said  act  of 
Congress)  was  filed,  upon  which  the  cause 
was  reserved  for  the  advice  of  this  court. 


Mr.  Edwin  F.  Hall  for  plaintiff. 

Mes9r9,  Onllinan  Sc  OnlUnan  and  Jolua 
J.  Oorr,  for  defendants : 

A  national  bankruptcy  act  suspends  such 
sections  of  state  insolvency  laws  as  are  in 
conflict  with  it. 

Tua  v.  Uarriere,  117  U.  S.  209,  29  L.  ed. 
858,  6  Sup.  Ct  Rep.  565 ;  Boese  v.  King,  108 
U.  S.  379,  27  L.  ed.  760,  2  Sup.  Ct.  Rep.  766 ; 
Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  ed. 
606;  Baldwin  v.  Hale,  1  Wall.  228,  17  L.  ed. 
531 ;  Sturges  v.  Oroioninshieldy  4  Wheat.  122, 
4  L.  ed.  529;  State  ew  reh  Strokl  v.  King 
County  Super.  Ct,  20  Wash.  545,  46  L.  R. 
A.  177,  56  Pac.  35 ;  Re  Rouse,  H.  d  Co,  33  C. 
C.  A.  366,  63  U.  8.  App.  670,  91  Fed.  Rep.  96. 

In  -many  of  the  decisions  the  courts  have 
held  that  the  passage  of  a  bankruptcy  act  en- 
tirely suspends  state  insolvency  laws. 

Note. — For  relation  of  bankrupt  law  to  as- 
signment and  insolvency  proceedings  under 
state  laws,  sec  extended  note  to  State  ew  rel. 
Strohl  V.  King  County  Super.  Ct.  (Wash.)  45 
L.  R.  A.  177. 
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Chamberlain  v.  Perkins,  51  N.  H.  336; 
Van  yostrand  v.  Carr,  30  Md.  128;  Martin 
V.  Berry,  37  Oai.  208;  Chamberlain  v.  Per- 
kins, 51  N.  H.  336;  Oristoold  v.  Pratt,  9  Met. 
16;  Re  Damon,  70  Me.  153;  Re  Reynolds,  8 
R.  I.  485,  6  Am.  Rep.  615. 

In  one  or  two  instances  it  has  been  held 
that  the  state  haa  a  concurrent  jurisdiction 
unless  the  action  of  the  United  States  court 
is  invoked  under  the  bankruptcy  act. 

Ex  pwrte  Ziegenfuss,  24  K.  C.  (2  Ired.  L.) 
463 ;  Reed  v.  Taylor,  32  Iowa,  209,  7  Am. 
Reu.  180. 

An  interpretation  which  gives  to  the  state 
a  nisi  jurisdiction — a  jurisdiction  by  suffer- 
ance— of  this  character  seems  to  offend 
against  the  dignity  of  sovereignty. 

The  statute  providing  for  Uie  compulsory 
distribution  of  the  insolvent's  estate  among 
his  creditors  is  saved  from  the  bankruptcy 
act,  imlcss  the  facts  show  that  the  case  is 
within  the  bankruptcy  act. 

Oeery*s  Appeal,  43  Conn.  302,  21  Am.  Rep. 
653. 

Where  tfa«  facts  come  within  the  purview 
of  the  bankruptcy  act  Congress  has  taken  su- 
preme and  exclusive  jurisdiction. 

Maltbie  v.  Hotehhiss,  38  Conn.  83,  9  Am. 
Rep.  364;  Oeery's  Appeal,  43  Conn.  298,  21 
Am.  Rep.  663. 

By  §  3  of  the  existing  bankruptcy  act  such 
an  assignment  as  occurred  in  this  case  is 
made  an  act  of  bankruptcy. 

Upon  application  by  an  authorized  party 
the  district  court  would  have  exclusive  juris- 
diction. 

The  insolvent  cannot  deny  his  insolvency. 

West  Co,  V.  Lea,  174  U.  S.  690,  sub  nom. 
George  M,  West  Co.  v.  Lea  Bros,  43  L.  ed. 
1008,  19  Sup.  Ct.  Rep.  836. 

These  facts  would  seem  to  oust  the  state 
court  of  jurisdiction. 

It  has  never  been  held  in  this  state  that, 
when  the  facts  of  a  case  show  that  a  creditor 
had  the  right  to  enforce  bankruptcy,  or  that 
the  insolvent  was  willing  to  go  into  volun- 
tary bankruptcy,  %uch  facts  did  not  exclude 
state  jursdiction  in  the  premises. 

Strong  v.  Carrier,  17  Conn.  319;  Havo- 
kins's  Appeal,  34  Conn.  548;  Shepardson's 
Appeal,  36  Conn.  23;  Maltbie  v.  Hotohkiss, 
38  Conn.  80,  9  Am.  Rep.  364 ;  Oeery's  Appeal, 
43  Conn.  297,  21  Am.  Rep.  653. 

Congress  has  the  power  to  declare  the  ex- 
tent of  the  operation  of  the  bankruptcy  act 
to  defeat  or  repeal  state  laws  relating  to  the 
same  subject-matter;  and  the  intention  of 
Congress  must  be  ascertained  from  the  bank- 
ruptcy act  itself.    This  power  is  conceded. 

Tua  V.  Carriere,  117  U.  S.  209,  29  L.  ed. 
858,  6  Sup.  Ct.  Rep.  565 ;  Baldwin  v.  Hale,  1 
Wall.  228,  17  L.  ed.  631;  Sturges  v.  Crown- 
inshield,  4  Wheat.  122,  4  L.  ed.  529 ;  Ogden 
V.  Saunders,  12  Wheat,  213,  6  L.  ed.  606; 
Boyle  V.  Zacharie,  6  Pet.  348.  8  L.  ed.  423 : 
Cook  V.  Moffat,  5  How.  295,  12  L.  ed.  159; 
Oriswold  v.  Pratt,  9  Met.  16. 

In  the  bankruptcy  act  of  1898  Congress 
has  undertaken  to  supersede  all  state  laws 
in  regard  to  insolvency. 

41- 
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Parniejiter  Mfg.  Co,  v.  Hamilton,  172 
Ma«8.  178,  51  N.  £.  629;  Re  Bruas-Ritter  Co. 
90  Fed.  Rep.  651 ;  Foley-Bed/n  Lumber  Co,  v. 
Bawycr,  76  Minn.  118,  78  N.  W.  1038;  Ar- 
mour Packing  Co,  v.  Brown,  76  Minn.  465, 
79  N.  W.  522;  Re  Etheridge  Furniture  Co, 
92  Fed.  Rep.  329;  Re  Curtis^  36  C.  C.  A.  430, 
94  Fed.  Rep.  630;  R^  Wright,  96  Fed.  Rep. 
807 ;  Blake  v.  Francis  Valentine  Co.  89  Fed. 
Rep.  691;  West  Co,  v.  Lea,  174  U.  S.  690, 
sub  nom,  George  M.  West  Co.  v.  Lea  Bros. 
43  L.  ed.  1098,  19  Sup.  Ct.  Rep.  836;  Re 
Sievers,  91  Fed.  Rep.  366. 

Baldwin,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  in  this  action  alleges  that 
on  or  about  August  1,  1899,  one  Martin  H. 
Kelly,  being  and  knowing  that  he  was  then 
insolvent,  for  the  purpose  of  defrauding  his 
creditors,  transferred  certain  goods,  consti- 
tuting all  his  property,  to  the  defendants, 
who  received  them  with  full  knowledge  of 
the  fraud;  and,  further,  that  on  October  16, 
1899,  he  (having  then  no  other  property 
than  that  bo  held  by  the  defendants)  made 
an  assignment  in  insolvency  to  the  plaintiff, 
as  trustee,  who  was  thereafter  duly  con- 
firmed as  such  trustee  in  insolvency  by  the 
probate  court  having  jurisdiction  of  the  par- 
ties. Each  of  these  transfers,  under  the  ex- 
press terms  of  §  3  of  the  "Act  to  Establish 
a  Uniform  System  of  Bankruptcy  through- 
out the  United  States,"  approved  July  1, 
1898,  was  an  "act  of  bankruptcy,"  by  reason 
of  which  Kelly  could  have  been  adjudged  a 
bankrupt  on  a  petition  filed  within  four 
months  after  such  conveyance.  This  action 
was  instituted  prior  to  the  expiration  of 
four  months  from  the  first  transfer.  The 
fundamental  question  to  be  determined  is 
whether  the  title  on  which  the  plaintiff 
founds  his  suit  is  absolutely  void  or  merely 
voidable  should  proceedings  in  bankruptcy 
be  seasonably  instituted  in  the  district  court 
of  the  United  States.  It  is  a  title  of  a  pecu- 
liar character.  He  first  acquired  an  inter- 
est in  the  property  by  a  voluntary  convey- 
ance from  the  owner,  good  at  common  law. 
The  laws  of  this  state,  however,  to  which 
such  conveyances  were  subject,  provided 
that,  unless  lodged  for  record  in  the  court 
of  probate,  they  should  be  void;  that,  when 
so  fodced,  certain  judicial  proceedings  should 
be  had,  resulting  either  in  the  approval  of 
the  trustee  nam^  by  the  assignor,  or  in  the 
appointment  of  another  trustee  by  the  court ; 
that  the  administration  of  the  trust  there- 
after should  be  under  the  order  of  the  court, 
acting  as  a  court  of  insolvency;  and  that, 
should  the  estate  suflice  to  pay  70  per  cent 
on  all  claims  proved  and  allowed,  the  as- 
signor should  be  entitled  to  a  discharge  from 
all  claims  proved,  and  an  exemption  of  his 
property  for  two  years  from  legal  process 
founded  on  any  claim  which  might  have 
been  proved,  an  exception  being  m^e  as  to 
claims  arising  out  of  fraud  or  breach  of 
trust.  Similar  proceedings  might  be  had  at 
the  suit  of  creditors,  and  upon  either  the  fil- 
ing of  a  petition  for  that  purpose,  or  of  a 

50  L.  R.  A. 


voluntary  assignment,  all  transfers  by  the 
debtor  made  within  sixty  days  previously,  in 
failing  circumstances,  by  way  of  preference, 
became  voidable  by  the  ^uej^ee  in  insolvency. 
Gen.  Stat.  chap.  52 ;  Greenthal  v.  Lincoln,  67 
Conn.  372,  376,  35  Atl.  266.  These  statutes 
constitute,  in  the  fullest  sense,  an  insolvent 
law.  They  make  the  title  under  a  general 
assignment  executed  by  an  insolvent  debtor 
in  trust  for  the  benefit  of  all  his  creditors, 
which  is  lod.ged  for  record  in  the  court  of 
probate,  only  an  inehoate  one.  To  perfect 
it,  requires  a  judgment  of  confirmation  from 
that  court.  Nor,  when  perfected,  is  the  es- 
tate assigned  to  be  applied  as  directed  by 
the  terms  of  the  conveyance.  Creditors  do 
not  share  equally.  Certain  claims  for  the 
wages  of  labor  may  be  preferred.  They  do 
not  take  all  the  estate.  An  allowance  may 
be  made  to  the  assigning  debtor  for  his  sup- 
port and  that  of  his  family.  When  the  con- 
veyance to  the  plaintiff  was  executed,  there 
was  nothing  to  which  the  creditors  of  the  as- 
signor could  look  for  payment  except  the 
property  which  he  had,  fifteen  days  before, 
transferred  to  the  defendants  by  way  of  pref- 
erence. He  could  not,  himself,  impeach  this 
transaction,  nor  could  anyone  claiming  un- 
der him  by  a  voluntary  conveyance  at  com- 
mon law.  He  could,  however,  invc^e  the  aid 
of  a  proper  court  to  redress  the  wrong  he 
had  done  to  his  creditors  by  investing  some- 
one else  with  the  right  to  sue  on  thdr  be- 
half. He  could  do  this  by  instituting  pro- 
ceedings in  bankruptcy  in  the  district  court 
of  the  United  States,  and  that  this  way  was 
open  to  him  proved  that  no  other  could  be. 
The  Constitution  of  the  United  States 
gives  Congress  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcies  through- 
out the  United  States.  At  the  date  'of  the 
assignment  to  the  plaintiff  such  laws  had 
been  established.  They  Covered,  so  far  as  re- 
spects the  rights  of  the  parties  to  the  case 
at  bar,  the  same  field  previously  occupied  by 
the  insolvent  laws  of  this  state,  and  conse- 
quently they  superseded  them,  tiarbaugh 
V.  Costello,  184  HI.  110,  66  N.  E.  363.  The 
present  bankrupt  law  differs  from  that  of 
1867  in  its  mode  of  treating  assignments  for 
the  benefit  of  creditors  made  without  prefer- 
ences prior  to  the  institution  of  bankruptcy 
proceedings.  The  act  of  1898  declares  every 
assignment  of  that  kind  an  act  of  bank- 
ruptcy. West  Co.  V.  Lea,  174  U.  S. 
590,  sub  nom.  George  M.  West  Co.  v.  Jjca 
Bros.  43  L.  ed.  1098,  19  Sup.  Ct.  Rep.  836. 
Under  that  of  1867  (SS  26,  86,  as  amended 
in  1868  [16  Stat,  at  L.  228]),  it  was  such 
only  if  made  in  fraud  of  creditors,  and  the 
assignee  in  bankruptcy  could  not  recover  the 
property  without  proof  that  the  person  re- 
ceiving it  "had  reasonable  c&use  to  believe 
that  a  fraud  on  this  act  was  intended." 
While  the  law  stood  thus,  we  therefore  held 
that  an  honest  conveyance  by  an  insolvent 
debtor  under  our  insolvent  laws,  without  ac- 
tual fraud,  and  with  no  actual  intent  to  de- 
feat the  operation  of  the  act  of  Congress, 
could  not  be  treated  as  absolutely  void.  Haw- 
kinses Appeal,  34  Conn.  548,  651.    The  claim 
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that  it  was  suoh  was  set  up  in  that  case  by 
<nM  of  the  general  creditors,  but  apparently 
only  because,  if  sustained,  it  would  prevent 
the  assignment  from  operating  as  a  dissolu- 
tion of  an  attachment  which  he  had  previous- 
ly made,  and  thus  work  a  preference  in  his 
favor.  Such  a  result  the  court  was  indis- 
posed to  promote  by  a  construction  of  the 
bankruptcy  law  which  would  frustrate  its 
main  purpose.  Reed  v.  Molntyre,  98  U.  S. 
607,  513,  25  L.  ed.  171,  173.  The  Supreme 
Court  of  the  United  States,  in  another  case, 
where  the  equities  were  of  a  similar  charac- 
ter, held  that  if  the  act  of  1867  ipso  facto 
suspended  the  operation  of  the  insolvent  laws 
of  the  states,  general  assignments  under 
those  laws,  not  followed  by  ^nkruptcy  pro- 
ceedings, when  made  with  no  actual  intent 
to  defraud,  were  not  so  absolutely  void  that 
a  judgment  creditor  of  an  assignor  could 
hold  the  assignee  to  account  for  the  proceeds 
of  the  property.  Boeae  v.  Kingy  108  U.  S. 
379,  385,  386,  27  L.  ed.  760,  763,  2  Sup.  Ct. 
Rep.  706,  Affirming,  78  N.  Y.  471.  Four  of 
the  justices,  however,  dissented  from  this 
opinion,  holding  that  the  state  law  had  been 
totally  suspended,  and  that  all  proceedings 
under  it  were  therefore  necessarily  void.  The 
act  of  1898  also  differs  from  that  of  1867  in 
that  it  makes  direct  reference  to  its  effect 
upon  state  insolvent  laws.  Its  concluding 
provision  is  that  "proceedings  commenced 
under  state  insolvency  laws  before  the  pas- 
sage of  this  act  shall  not  be  affected  by  it." 
The  necessary  implication  is  that  any  such 
proceedings  commenced  after  the  passage  of 
the  act  are  affected  by  it.  Parmenter  Mfg, 
Co.  V.  Hamilton,  172  Mass.  178,  51  N.  E.  629. 
We  deemed  it  of  considerable  weight  in  con- 
struing the  act  of  1867  that  it  contained  no 
provision  purporting  to  repeal  the  state  in- 
solvency laws.  Maltbie  v.  Hotohkias,  38 
Ck>nn.  80,  83,  9  Am.  Rep.  364;  Qeery*8  Ap- 
peal, 43  Ck>nn.  289,  302,  21  Am.  Rep.  663. 
If  there  be  any  case  in  which  proceedings  un- 
der such  statutes  can  be  affected  by  the  bank- 
rupt law  otherwise  than  by  being  precluded 
by  it,  it  is  not  one  like  that  now  before  us, 
in  which  a  trustee  in  insolvency,  acting  un- 
der the  state  law,  seeks  to  avoid  a  preferen- 
tial conveyance  made  by  the  debtor  when  in 
failing  circumstances,  with  actual  intent  to 
defraud  his  general  creditors.  His  only 
right  to  maintain  such  an  action  comes  from 
the  decree  by  which  he  was  appointed  or 
confirmed.  Congress  has  seen  fit  to  provide 
a  different  means  of  impeaching  such  trans- 
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actions,  and  one  that  leclde  to  different  re- 
sults, both  as  to  the  debtor  and  his  creditors. 
That  no  resort  to  this  means  has  ever  been 
had  is  unimportant.  It  was  after  four 
months  from  the  passage  of  the  act,  at  the 
latest,  the  only  means  that  could  be  pursued 
to  set  aside  fraudulent  conveyances,  which, 
like  that  in  the  case  at  bar,  were  thereafter 
executed.  Any  different  construction  of  the 
act  of  Congress  would  often  lead  to  fritter- 
ing away  insolvent  estates  in  legal  expenses. 
One  creditor  would  resort  to  the  state  insol- 
vent court.  Another,  later,  would  institute 
bankruptcy  proceedings  in  the  district  coiu't 
of  the  United  States.  Costs  would  accrue  in 
each  tribimal,  and  in  suits  brought  under 
the  orders  of  each.  Creditors  proving  claims, 
in  the  state  court  would  have  to  present 
them  again  in  that  of  the  United  States,  and 
yet  the  proceedings  there,  if  taken  more  than 
four  months  after  the  act  of  bankruptcy, 
might  result  in  nothing  but  a  barren  decree, 
adjudicating  the  debtor,  indeed,  a  bankrupt, 
but  affording  no  means  of  reclaiming  prop- 
erty which  he  had  previously  made  way  with, 
or  placed  in  the  hands  of  a  trustee  in  insol- 
vency. The  case  at  bar  does  not  call  for  an 
inquiry  into  the  effect  of  a  voluntary  assent 
by  a  creditor  to  proceedings  in  insolvency 
before  a  state  court,  whether  expressed  or 
implied  from  his  participation  in  tnem,  when 
set  up  as  estopping  him  from  afterwards 
denying  their  validity,  or  from  bringing  a 
petition  in  involuntary  bankruptcy.  See 
Z)at?t«  V.  Bohle,  34  C.  C.  A.  372,  375,  92  Fed. 
Rep.  325;  Re  Qutwillig,  34  C.  C.  A.  377,  378, 
63  U.  6.  App.  191,  92  Fed.  Rep.  337;  Re 
Curtis,  36  C.  C.  A.  430,  94  Fed.  Rep.  630; 
Leidigh  Carriage  Co,  v.  Stengel,  37  C.  C.  A. 
210,  218,  98  Fed.  Rep.  637;  Siinonson  v.  Sin- 
sheimer,  37  C.  C.  A.  337,  344,  95  Fed.  Rep. 
948.  The  plaintiff  urges  that  his  suit  is 
supported  by  the  authority  of  Mayer  v.  Hell- 
ma/n,  91  U.  S.  496,  23  L.  ed.  377,  but,  as 
stated  in  the  opinion  in  that  case,  the  state 
law  there  brought  in  question  was  "not  an 
insolvent  law  in  any  proper  sense  of  the 
term."  We  took  the  same  view  of  our  own 
stetute  of  1828  in  Strong  v.  Carrier,  17  Conn. 
319,  331.  Our  present  law  as  to  insolvency 
proceedings  is  a  radically  different  one. 

The  Court  of  Common  Pleas  is  advised  to 
overrule  the  dem/urrer  to  the  plea  in  abate- 
tnent. 

The  other  Judges  concur. 
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Minnesota  Supuemi::  Court. 


Not. 


MINNESOTA  SUPREME  COURT. 


Edward  J.  HODGSON,  Receiver   of  Savings 

Bank  of  St.  Paul,  Appt., 

r. 

ST.  PAUL  PLOW  COMPANY  et  ai.,  Respia, 

(78  Minn.  172.) 

*Plalntiir  clniuift  tlkBt  It  has  traced  Itn 
property  as  a  trust  fund  into  the  hands  of 
the  defendant  Power,  who,  as  servant,  re- 
ceived it  from  his  master,  and  held  and  dis- 
bursed it  under  his  master's  orders,  with  no- 
tice of  plaintiflTs  rights,  and  knowledge  that 
his  master  was  insolvent.  Held,  conceding, 
without  deciding,  that  plaintiff  has  sufficient- 
ly traced  and  identified  the  trust  fund,  the 
master,  not  the  servant,  had  the  possession 
and  control  of  the  fund,  and  the  servant  Is 
not  liable  for  converting  the  same. 

(November  28,  1899.) 

*IIeadnote  by  Canty,  J. 

Note. — LiabiHtp  of  servant  or  agent  for  oonver- 
nion.  trespass,  or  other  positive  act  of  wrong- 
dointj  against  third  parties  under  orders  of 
his  employer, 

I.  General  rules, 
II.  Trespass. 

III.  Assault,  fraud,  and  other  tcrongful  acts, 

IV.  Conversion. 

a.  Agency  no  defense. 

b.  Me^'C  deposit  icith  agent. 

c.  Mere  transportation  by  agent, 

d.  Changing  title. 

1.  General  rules. 

Hodgson  v.  St.  Paul  Plow  Co.  Is  so  at  vari- 
ance with  the  decided  cases  which  have  pre- 
ceded it,  and  so  contrary  to  what  would  seem 
to  be  true  principle,  that  it  is  somewhat  diffi- 
cult to  account  for  the  decision.  From  the 
reasoning  the  decision  seems  to  be  placed  on 
an  obvious  n<Hi  sequltur.  The  court  having 
laid  down  the  proposition  that  the  servant  is 
not  liable  for  merely  holding  and  refusing  to  de- 
liver up  goods  received  by  him  from  his  master 
and  held  by  him  under  his  master's  orders,  a 
proposition  by  no  means  universally  accepted 
under  all  circumstances,  as  will  appear  from 
cases  subsequently  cited,  proceeds  to  say :  "If 
plaintiff  could  not  maintain  such  an  action  (to 
have  a  trust  declared  against  the  property) 
against  Power  (the  agent)  while  the  alleged 
trust  fund  was  bo  on  deposft,  It  cannot  main- 
tain this  action  (against  the  agent  for  conver- 
sion) now,  after  the  trust  fund  has  been  dis- 
tributed in  payment  of  the  debts  of  the  plow 
company."  Conceding  that  no  action  would  lie 
against  the  agent  while  he  merely  held  posses- 
sion for  his  principal,  it  by  no  means  follows 
that  no  action  would  lie  against  him  after  he 
had  actively  assisted  In  placing  the  fund  be- 
yond the  reach  of  the  true  owners.  This  ac- 
tive assistance  within  all  the  authorities  ren- 
ders the  agent  himself  guilty  of  conversion,  and 
subject  to  answer  at  the  suit  of  the  person 
wronged. 

Tbe  authorities  are  uniform  that  a  plea  of 
agency  is  no  defense  to  a  charge  of  positive 
wrongdoing. 

The  general  rule  of  law.  that  agents  properly 
authorized,  acting  for  a  known  principal  with- 
out any  personal  undertaking,  are  not  Individ- 
ually responsible,  does  not  apply  to  torts,  be- 
cause no   one   can   lawfully   command   another 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ram«ey  County  in 
favor  of  defendants  in  an  action  brought  to 
hold  defendants  liable  for  funds  which  came 
into  their  hands  and  were  alleged  to  be  ap- 
plicable to  the  payment  of  notes  held  by 
plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  O.  D.  O'Brien  and  TlLomaa  D. 
O'Brieiit  for  appellant: 

Plaintiff  had  an  equitable  lien  upon  every- 
thing received  by  the  plow  company  from  the 
Buford  &  Creorge  Company  or  from  tke  pro- 
ceeds of  the  property  received  by  the  plow 
company  from  the  Buford  &  (jreorge  Com- 
pany, and  by  them  disposed  of  to  the  King- 
man-Moore Company,  at  least  to  the  extent 
of  our  claim  upon  this  note. 

Ness  V.  Davidson,  49  Minn.  409,  52  N.  W. 
46. 

to  commit  a  wrong.  Lee  v.  Mathews,  10  Ala. 
G82,  44  Am.  Dec.  498. 

lie  who  commits  an  unlawful  act  or  an  act 
of  misfeasance  and  positive  aggressive  wrong 
to  another  cannot  escape  liability  therefor  upon 
the  ground  of  his  being  an  agent  for  another. 
Blue  V.  Briggs,  12  Ind.  App.  105,  39  N.  K.  885  : 
Labadle  v.  Uawley,  61  Tex.  179,  48  Am.  Rep. 
278;  Erwln  v.  Davenport,  9  Helsk.  48. 

Where  a  servant  by  command  of  his  master 
does  an  apparent  wrong  to  a  third  person,  both 
master  and  servant  are  liable.  Hill  v.  Caverly, 
7  N.  II.  215,  26  Am.  Dec.  735. 

For  a  misfeasance  done  by  an  agent  in  the 
line  of  his  agency,  both  the  principal  and  agent 
are  liable.     Martin  v.  Benoist,  20  Mo.  App.  262. 

An  agent  Is  liable  for  misfeasance  to  the  own- 
er of  property  Injured,  whether  he  acted  by  the 
direction  of  his  principal  or  not.  Richardson 
V.  Kimball,  28  Me.  463. 

That  one  commits  an  unlawful  act  under  di- 
rection of  another  will  not  shield  him  from  re- 
sponsibility therefor.  Johnson  v.  Barber,  10 
111.  425,  50  Am.  Dec.  416. 

An  agent  committing  a  positive  and  obvious 
wrong  cannot  relieve  himself  from  personal  lia- 
bility by  showing  that  he  was  acting  for  or  by 
the  command  of  another.  Bennett  v.  Ives.  30 
Conn.  329. 

In  Waller  v.  Martin,  17  B.  Mon.  181,  It  la 
said  that  the  agent  who  aids  or  causes  an  Illegal 
act  cannot  justify  by  the  command  or  author- 
ity of  another  who  had  no  right  to  do  or  au- 
thorize it. 

An  agent  Is  liable  for  acts  of  misfeasance 
whether  he  did  the  wrong  Intentionally  or 
ignorantly  by  authority  of  his  principal.  Crane 
v.  Onderdonk,  67  Barb.  47. 

A  person  cannot  confer  upon  his  agent  au- 
thority to  commit  a  tort  upon  the  rights  or  the 
person  of  another.  Swaggard  v.  Hancock.  25 
Mo.  App.  596. 

in  Mulchey  v.  Methodist  Religious  Soc.  125 
Mass.  487,  where  the  question  arose  as  to  the 
Joint  liability  of  a  principal  and  a  negligent 
agent,  the  court  says  it  is  not  like  the  case  of 
a  wilful  Injury  done  by  an  agent  by  the  com- 
mand or  authority  of  his  principal,  in  which 
case  both  are  in  law  principal  trespassers,  and 
therefore  Jointly  liable. 

In  Ollmore  v.  Driscoll,  122  MasSs  199,  23  Am. 
Rep.  312,  It  Is  stated  by  the  court,  by  way  of 
argument,  that  a  principal  cannot  confer  upon 
the  agent  any  authority  to  commit  a  tort  up- 
on the  property  or  rights  of  another. 
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Measra,  Miohael  A  Johnatoiit  also  for 
appellant  on  reargument: 

An  agent  or  servant  while  in  the  employ 
of  his  principal  or  master  is  liable  for  the 
conversion  of  the  property  of  a  third  person 
with  knowledge  of  the  facts. 

Lcuthold  V.  Fairchild,  35  Minn.  99,  27  N. 
W.  503,  28  N.  W.  218;  26  Am.  &  Eng.  Enc. 
Law,  779,  and  note;  Mechem,  Agency,  H 
573,  574,  and  cases. 

The  fact  that  Power  did  not  personally 
profit  by  the  transaction  does  not  constitute 
a  defense,  or  excuse  him  from  the  conse- 
quences of  his  own  act. 

Stough  y.  Btefani,  19  Neb.  468,  27  N.  W. 
445. 

In  an  action  for  conversion  the  motive 
which  prompted  the  defendant  to  dispose  of 
or  appropriate  to  his  own  use  the  property 
of  plaintiff  is  an  immaterial  issue. 


Morrill  v.  Moulton,  40  Vt.  242;  Freeman 
V.  Under  woody  60  Me.  229;  Miller  v.  Wilson, 
08  Ga.  567,  25  S.  E.  678 ;  Union  Stock  Yard 
d  Transit  Co.  v.  Mallory,  Son,  d  Z.  Co.  157 
111.  554,  41  N.  E.  888;  Hoffman  v.  Carovo,  22 
Wend.  285 ;  Koch  v.  Branch,  44  Mo.  542,  100 
Am.  Dec.  324;  Knapp  v.  Hohbs,  50  N.  H. 
476;  Lee  v.  Mathews,  10  Ala.  682,  44  Am. 
Dec.  498;  tipraights  v.  Hawley,  39  N.  Y.  441, 
100  Am.  Dec  452;  Kimball  v.  Billings,  do 
Me.  147,  92  Am.  Dec.  581 ;  Tohin  v.  Deal,  60 
Wis.  87,  50  Am.  Rep.  345,  18  N.  W.  634; 
Piatt  V.  Tuttle,  23  Conn.  233;  Lee  v.  McKay, 
25  N.  C.  (3  Ired.  L.)  29. 

One  who  aids  and  assists  in  the  wrongful 
taking  of  chattels  is  liable  for  a  conversion, 
although  he  acts  as  agent  for  a  third  person. 

McCormiok  v.  Stevenson,  13  Neb.  70,  12 
N.  W.  828;  Stevenson  v.  Valentine,  27  Neb. 
338,  43  N.  W.  107;  Cook  v.  Monroe,  45  Neb. 


In  Huffman  v.  Parsons.  21  Kan.  467,  where  : 
the  agent  attempted  to  Justify  upon  the  ground  , 
that  the  title  to  the  property  was  In  his  princi- 
pal, the  court  says  If  any  wrong  was  committed 
in  connectton  with  the  taking  of  the  property 
both  principal  and  agent  would  be  liable. 

Where  a  servant  demurred  to  a  bill  for  In- 
junction seeking  to  restrain  him  from  entering 
upon  plalntllTs  land  to  destroy  a  weir,  on  the 
ground  that  he  had  no  Interest,  being  a  mere 
agent  acting  under  instructions,  the  court  held 
that  the  demurrer  could  not  be  sustained,  since 
there  could  be  no  agency  between  wrongdoers. 
Want  of  interest  is  no  defense  to  the  charge  of 
tort,  though  committed  under  the  direction  of 
another.  The  wrongdoer  becomes  personally 
liable.  Hagh  ▼.  Abergavenny,  23  Week.  Rep. 
40. 

Where  a  servant  has  done  some  act  In  asser- 
tion of  his  master's  right  he  should  be  liable, 
not  only  Jointly  with  his  master,  but,  if  the 
master  cannot  satisfy  It,  for  the  amount  of 
the  whole  damage,  and,  what  Is  still  more,  he 
shall  not  recover  contribution.  Stephens  v.  Bl- 
wall,  4  Maule  ft  S.  260. 

Lord  Holt  In  his  celebrated  dissenting  opin- 
ion In  Lane  v.  Cotton,  12  Mod.  488,  which  was 
an  action  against  the  postmaster  general  for  ; 
the  ioss  of  a  letter  which  was  taken  from  the 
mall  by  his  clerk,  said.  In  response  to  the  ob- 
jection that  the  action  should  have  been  against 
the  clerk :  *'I  agree  that  if  they  could  prove 
that  he  took  out  the  bills  they  might  sue  him 
for  It.  But  for  a  neglect  In  him  they  can  have 
no  remedy  against  him.  For  they  must  con- 
sider him  only  as  a  servant,  and  for  his  negli- 
gence the  master  must  be  charged,  but  for  a 
misfeasance  an  action  will  He  against  the  serv- 
ant or  deputy,  but  not  as  a  deputy  or  servant, 
but  as  a  wrongdoer.'* 

It  is,  of  course,  true  that  a  servant  will  be 
liable  for  his  own  acts  not  commanded  by  the 
master.  Berry  v.  Vantrles,  12  Serg.  ft  R.  80; 
New  York  ft  W.  Printing  Teleg.  Co.  v.  Drybnrg, 
35  Pa.  298,  78  Am.  Dec.  338. 

In  Salmon  v.  Richardson,  30  Conn.  .360.  79 
Am.  Dec.  255,  which  was  a  case  against  direc- 
tors of  a  corporation  for  fraudulent  acts.  It  Is 
said  that  Impartial  Justice  and  public  policy 
both  require  that  all  natural  persons  should  be 
held  responsible  to  third  persons  for  the  mis- 
feasances by  them  In  fact  committed. 

The  general  question  of  the  liability  of  the 
offlcers  and  promoters  of  a  corporation  Is,  how- 
ever, not  noticed  here  for  the  authorities  will  be 
found  collected  In  notes  to  Nunnelly  v.  South- 
*  em  Iron  Co.  (Tenn.)  28  L.  R.  A.  421,  and  Yale 
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G«s  Stove  Co.  V.  Wilcox  (Conn.)   25  L.  R.  A. 
95. 

II.  Trespass. 

There  is  no  difference  of  opinion  upon  the 
proposition  that  an  agent  is  personally  liable 
for  acts  of  trespass  committed  at  the  express 
or  Implied  command  of  his  master. 

For  a  Joint  trespass  plaintiff  may  sue  all  the 
trespassers  Jointly  or  each  of  them  separately, 
and  each  is  answerable  for  the  act  of  all.  Liv- 
ingston V.  Bishop,  1  Johns.  290,  3  Am.  Dec.  330. 

Where  a  person  trespasses  upon  land  at  the 
instance  and  as  the  tool  of  others,  he  Is  equally 
liable  with  them  for  the  trespass.  McNichols 
V.  Nelson,  45  Mo.  App.  446. 

A  participating  agent  Is  liable  with  his  prin- 
cipal for  a  trespass.  Peckham  v.  LIndell  Glass 
Co.  0  Mo.  App.  459. 

All  who  participate  In  the  commission  of  a 
trespass,  whether  as  employer  or  employed,  are 
liable  as  principals.  Welsh  v.  Stewart,  31  Mo. 
App.  376. 

In  Hewett  v.  Swift,  3  Allen.  420.  It  Is  held 
that  the  principal  and  agent  are  properly  Joined 
in  an  action  for  trespass  committed  by  the 
agent  under  direction  of  the  principal. 

A  servant  will  be  liable  in  cutting  wood  from 
property  under  direction  of  his  master,  where 
the  master  has  no  power  to  authorize  the  act. 
Hazen  v.  Wight,  87  Me.  238.  82  Atl.  887. 

All  who  aid  and  al>et  In  the  commission  of 
1  trespass  are  liable  therefor.  Sundmacher  v. 
Block.  89  111., App.  558. 

Both  the  master  who  commands,  and  the 
servant  wlio  commits  the  act  of  trespass,  may 
be  Jiade  responsible  as  principals.  Llghtner  v. 
Brooks,  2  Cliff.  287,  Fed.  Cas.  No.  8,344. 

An  order  to  commit  a  trespass  can  afford  no 
Jnstldcatlon  to  the  person  by  whom  It  Is  com- 
mitted. Mitchell  V.  Harmony,  13  How.  115. 
14  L.  ed.  75. 

A  clerk  who  superintends  the  erection  of  a 
building  by  which  ancient  lights  are  darkened 
may  be  made  Jointly  liable  with  the  original 
contractor  for  the  work.  Wilson  v.  Peto,  6  J. 
B.  Moore,  47. 

A  broker  who  as  the  agent  of  a  landlord  at- 
tempts to  distrain  for  rent  will  be  liable  Joint- 
ly with  the  latter  in  case  he  seises  exempt 
property.     Gauntlett  v.  King,  3  C.  B.  N.  S.  59. 

Where  agents  of  a  landlord  authorized  an 
unlawful  distress  upon  the  tenant  for  rent,  the 
court  said  If  they  had  been  mere  conduit  pipes 
for  communicating  authority  from  the  landlord 
to  the  one  who  executed  the  warrant,  there 
would  have  been  great  doubt  If  they  would  have 
been  liable.     But,  It  appearing  that  the  agents 
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349,  63  K.  W.  800;  D.  U,  Osborne  Co.  v. 
Piano  Mfg,  Co.  51  Neb.  502,  70  N.  W.  1124; 
McPartland  v.  Read,  11  Allen,  231;  Edgerly 
y.  Whalan,  106  Mass.  307 ;  Lee  v.  Mathetoa, 
10  Ala.  682,  44  Am.  Dec.  498;  Qage  v.  Whit- 
tier,  17  N.  H.  312;  Kimball  v.  Billings,  55 
Me.  147,  92  Am.  Dec.  581 ;  MoPheters  Y. 
Page,  83  Me.  234,  22  Atl.  101 ;  Hill  v.  Oamjh 
bell  Commission  Co.  54  Neb.  59,  74  N.  W. 
388. 

'  In  an  action  of  trover  it  is  no  defense  that 
the  defendant  acted  as  the  agent  or  servant 
of  another  who  was  himself  a  wrongdoer. 

MoPheters  v.  Page,  83  Me.  234,  22  AU. 
101 ;  Wing  v.  MilUken,  91  Me.  387,  40  AU. 
138. 

Messrs,  Horton  A  DenoK'^  for  respond- 
ents: 

A  mere  equitable  interest  in  personal  prop- 
erty, where  legal  title  and  actual  possession 


are  in  another^  is  not  sufficient  to  enable  the 
party  to  maintain  trover  for  the  conversion. 

26  Am.  &  Eng.  Enc.  Law,  p.  744,  and  cases 
cited. 

In  case  the  Buford  &  George  note  is  held 
to  be  trust  property  after  its  surrender  by 
the  Bank  of  Minnesota,  it  is  impossible  to 
trace  or  identify  it,  either  in  its  original  or 
substituted  form,  into  the  hands  of  defend- 
ant Power. 

The  product  of  a  substitute  for  the  origi- 
nal trust  fund  follows  the  nature  of  the  fund 
so  long  as  it  can  be  ascertained  to  be  such; 
and,  when  this  fund  is  converted  into  prop- 
erty, in  order  to  reach  the  same  it  must  be 
dear  that  the  property  has  been  paid  for  out 
of  the  trust  funds. 

Ferris  v.  Van  Veohten,  73  N.  Y.  113. 

All  that  appears  is  possession  of  the  trust 
funds  by  the  trustee,  and  the  purchase  by 


actually  ordered  the  distress  to  be  made,  the 
court  said  if  this  be  so  they  are  as  much  the 
principals  who  have  done  the  act  as  if  their 
own  hands  had  done  It.  And  they  were  held 
liable  to  the  tenants  therefor.  Bennett  v. 
Bayes,  5  Hnrlst  A  N.  391,  29  L.  J.  Exch.  N.  S. 
224,  8  Week.  Rep.  320. 

In  Naish  v.  East-India  Co.  2  Comyns,  462, 
It  Is  said  in  the  dissenting  opinion  that,  "if  I 
command  a  lawful  thing,  and  my  seryant  do  It 
In  an  unlawful  manner,  he  must  be  liable  for 
the  trespass,     ...     and  not  the  master.'* 

A  servant  who  commits  a  trespass  in  running 
a  mine  of  his  master  over  on  to  adjoining  prop- 
erty will  be  individually  liable  therefor.  Blaen 
Avon  Coal  Co.  v.  McCulIoh,  59  Md.  403,  43 
Am.  Rep.  560. 

The  active  managing  superintendent  of  a  coal 
mine  with  complete  authority  over  the  opera- 
tions of  the  mine,  who  intentionally  and  volun- 
tarily directs  the  deposit  of  coal  at  a  place 
where  it  is  washed  into  the  stream  by  ordinary 
storms,  Is  personally  liable  to  the  lower  owner 
whose  lands  are  injured  thereby.  Hlndson  v. 
Markle,  171  Pa.  138,  83  Atl.  74. 

If  the  trespass  is  committed  by  the  servant 
for  his  own  purpose  without  the  command  of 
the  master  while  in  the  general  course  of  his 
employment,  the  servant  will  be  liable.  Wright 
V.  Wilcox,  19  Wend.  843,  32  Am.  Dec.  507. 

Where  a  servant  is  engaged  in  hauling  logs 
by  a  route  which  requires  passing  through  a 
fence  which  his  employer  has  obtained  permis- 
sion to  take  down  and  replace  after  each  pas- 
sage, his  leaving  the  fence  down  will  be  a  posi- 
tive wrong  on  his  part  for  the  consequences  of 
which  he  will  be  personally  liable.  Homer  v. 
Lawrence,  87  N.  J.  L.  46. 

But  if  an  agent  acts  under  the  direction  of 
his  principal,  an  action  of  trespass  will  not  He 
against  him  unless  it  would  lie  against  the 
principal.  Strong  v.  Colter,  18  Minn.  82,  Oil. 
77. 

And  this  rule  Is  applied,  even  in  case  of  pub- 
lic officers. 

A  surveyor  who  obeys  the  order  of  a  highway 
board,  and  commits  a  trespass  In  removing  an 
obstruction  from  a  disputed  highway,  will 
be  liable  therefor  to  the  owner  of  the  property. 
Mill  V.  Hawker,  43  L.  J.  Exch.  N.  8.  129,  L.  R. 
9  Exch.  809,  30  L.  T.  N.  S.  894,  22  Week.  Rep. 
26,  Affirmed,  L.  R.  10  Exch.  92.  44  L.  J.  Exch. 
N.  S.  49,  88  L.  T  N.  S.  177.  24  Week.  Rep.  848. 

In  Feather  v.  Queen,  85  L.  J.  Q.  B.  N.  8. 
200,  6  Best  A  S.  257,  12  L.  T.  N.  8.  114.  it  Is 
said  that  there  may  be  a  remedy  against  an  offi- 
cer of  the  state  for  a  wrongful  act  done  by  au- 
thority of  the  Crown.    The  court  says  no  au- 

50  L.  R.  A. 


thorlty  Is  needed  to  establish  that  a  servant  of 
the  Crown  is  responsible  in  law  for  a  tortious 
act  done  to  a  fellow  subject,  though  done  by 
authority  of  the  Crown — "a  position  which  ap- 
pears to  us  to  rest  on  principles  which  are  too 
well  settled  to  admit  of  question." 

But  a  naval  officer  is  not  liable  for  acts  of 
trespass  committed  against  a  foreign  subject 
which  have  been  ratified  by  the  sovereign  by 
whom  he  is  employed.  Baron  v.  Denman,  2 
Exch.  167. 

An  exception  has  been  made  In  case  of  a  pri- 
vate soldier,  so  that  It  Is  held  that  a  private 
soldier  may  prove  the  command  of  an  officer 
In  Justification  of  an  act  of  trespass  committed 
by  him.     Trammell  v.  Bassett,  24  Ark.  499. 

But  the  commands  of  those  In  command  of 
troops  in  rebellion  against  the  government  will 
not  be  a  protection  to  thoee  subject  to  the  com- 
mands against  liability  for  destroying  property 
of  citizens.     Yost  v.  Stout,  4  Coldw.  205. 

III.  Assault,  fraud,  and  other  wrongful  acts. 

In  Com.  V.  RIgney,  4  Allen,  816,  a  servant  at 
the  command  of  his  master  ejected  a  third  per- 
son from  premises  in  possession  of  the  master, 
and  he  was  held  liable  for  assault,  but  the  ques- 
tion of  the  effect  of  the  command  of  the  master 
Is  not  discussed,  the  case  turning  upon  the  ques- 
tion of  the  right  to  effect  the  ejection. 

If  a  servant  In  the  pursuance  of  the  mae> 
ter*s  works  wrongfully  assault  a  third  person, 
both  master  and  servant  are  liable  In  damagea 
Canfleld  v.  Chicago,  R.  I.  ft  P.  R.  Co.  59  Mo. 
App.  854. 

The  commands  of  the  master  of  a  vessel  to 
the  mates  to  tie  the  hands  and  feet  of  a  sailor 
will  be  no  Justification  to  them  for  the  assault 
committed  In  accordance  with  the  command, 
if  the  command  was  unlawful.  Brown  v.  How- 
ard. 14  Johna  119,  120. 

In  Priest  v.  Hudson  River  R.  Co.  40  How.  Pr. 
456,  which  was  an  action  of  trespass  for  as- 
sault and  battery  against  the  master.  It  was 
assumed  that  the  action  would  lie  against  the 
servant  wlio  committed  the  act. 

If  one  person  employ  another  to  commit  an 
assault  and  battery  or  any  other  trespass,  and 
the  act  Is  perpetrated,  both  are  guilty,  and  both 
responsible  in  damagea  Bell  v.  Miller,  5  Ohio, 
250. 

A  servant  engaged  In  firing  a  blast  in  a  stons 
quarry  will  be  liable  In  case  the  explosion  casts 
fragments  against  a  person  passing  on  a  neigh- 
boring highway,  and  Injures  him.  Wright  v. 
Compton,  58  Ind.  887. 

If   the  agent   turns  water  Into  pipes  In   a 
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him  of  proper ty^  which  does  not  authorize 
the  presumption  that  the  purchase  was  made 
with  the  trust  funds. 

Litchfield  v.  Ballou,  114  U.  S.  190,  29  L. 
ed.  132,  5  Sup.  Ct.  Rep.  820;  Randolph  y. 
AUen,  19  C.  C.  A.  353,  41  U.  S.  App.  117,  73 
Fed.  Bep.  23;  Re  Seven  Comers  Bank,  58 
Minn.  5,  59  N.  W.  633;  Mills  Y.  Post,  76  Mo. 
426. 

it  does  not  appear  that  any  of  Uhe  goods 
returned  to  the  plow  convpany,  upon  surren- 
der of  the  Buford  &  George  Company  note, 
were  sold  to  the  Kingman-Moore  Company, 
or  were  any  part  of  the  consideration  for  its 
note. 

Peters  v.  Bain,  133  U.  S.  693,  33  L.  ed. 
704,  10  Sup.  Ct.  Rep.  354. 

Power  did  not  take  the  money  into  posses- 
uon  with  intent  either  to  appropriate  it  to 
his  own  use^  or  to  deprive  plaintiff  of  it. 


Loring  v.  Mulcahy,  3  Allen,  575;  Boohier 
V.  Boohier,  39  Me.  407 ;  Polley  v.  Lenom  Iron 
Works,  2  Allen,  184. 

Oantj,  J.,  delivered  the  opinion  of  th« 
court: 

The  St.  Paul  Plow  Company  sold  a  quan- 
tity of  merchandise  to  a  certain  customer,  re- 
ceived therefor  several  of  the  promissory 
notes  of  the  customer,  and  thereafter,  on  De- 
cember 16,  1895,  sold  and  transferred  to  the 
plaintiff  bank  one  of  these  notes  for  the  sum 
of  $2,333.33.  A  short  time  before  the  note  fell 
due,  plaintiff  delivered  the  note  to  the  Bank 
of  Minnesota  for  collection,  in  order  to  aid 
the  efforts  of  the  plow  company  to  pay  the 
note,  or  substitute  other  security  for  it,  and 
then  surrender  it  and  said  other  notes  to 
said  customer,  and  take  back  from  him  the 
goods  sold  to  him,  and  sell  these  goods,  or  a 


house  which  are  Insufficient  to  withstand  the 
pressure,  by  which  property  on  a  lower  floor  is 
injured,  there  Is  an  act  ol  misfeasance  for  which 
he  win  be  personally  liable.  Bell  v.  Josselyn, 
8  Gray,  309,  63  Am.  Dec.  741. 

Where  a  horse  was  let  on  the  credit  of  one 
man  and  another,  who,  in  the  presence  and  with 
the  consent  of  the  former,  drove  it  to  death, 
both  were  held  liable ;  but  the  discussion  In  the 
opinion  Is  directed  to  the  liability  of  the  prin- 
cipal, rather  than  that  of  the  one  who  did  the 
driving.  Banfleld  v.  Whipple,  10  Allen,  30,  87 
Am.  Dec.  618. 

An  agent  will  be  personally  liable  for  the  loss 
of  horses  overdriven  by  him  so  as  to  cause  their 
death.     Buls  v.  Cook,  60  Mo.  891. 

An  agent  is  liable  for  deceit  and  false  repre- 
sentations of  which  he  Is  guilty  In  the  course 
of  his  employment.  Wheeler  v.  Bears,  33  Fla. 
606,  16  So.  584. 

In  1  Rolle,  Abr.  05,  it  Is  said  if  a  servant  of 
a  tavemer  sell  wine  which  is  bad  yet  an  action 
of  deceit  will  not  lie  against  the  servant  for  he 
did  this  as  servant.  But  no  authority  is  cited 
for  the  proposition,  and  the  author  concludes 
his  sentence.     Oontra,  9  Hen.  VI.  583. 

The  latter  authority  was  a  case  against  B  and 
C  for  the  sale  of  bad  wine  and  C  defended  on 
the  ground  that  he  sold  as  the  servant  of  B, 
and  Martin  held  that  the  defense  was  not  good, 
flo  that  Rolle's  statement  does  not  seem  to  be 
correct. 

Agents  are  liable  for  fraud  committed  by 
them.     Hecker  v.  De  Oroot,  15  How.  Pr.  814. 

A  servant  who  Joins  with,  and  assists,  his 
master  in  the  commission  of  a  fraud  is  civilly 
responsible  for  the  consequences  though  his 
concurrence  Is  unknown  to  the  person  Injured, 
for  all  directly  concerned  In  the  commission 
of  a  fraud  are  principala  Cnllen  v.  Thomson, 
6  L.  T.  N.  S.  870,  4  Macq.  H.  L.  Cas.  441,  0 
Jnr.  N.  8.  85. 

An  attorney  may  be  liable  for  misrepresent- 
ing the  title  of  his  principal  in  the  sale  of  an 
estate.  The  court  said  It  is  necessary  to  ad- 
here to  this  principle  to  preserve  Integrity  and 
fair  dealing  between  man  and  man.  Amot  v. 
Biscoe,  1  Vea  Sr.  95. 

That  defendant  acted  as  an  agent  In  per- 
petrating a  fraud  will  not  affect  his  liability 
therefor.     Reed  v.  Peterson,  91  111.  288. 

Agents  who  aided  in  concealing  property  ob- 
tained by  fraud  will  be  equally  liable  therefor 
with  the  one  guilty  of  the  fraud.  Allen  v. 
Hartfleld,  76  III.  858. 

An  agent  is  Individually  liable  for  a  fraud 
committed  by  him  In  the  sale  of  property. 
50  L.  R.  A. 


Campbell  v.  Hillman,  15  B.  Mon.  508,  61  Am. 
Dec.  195. 

False  representations  made  by  a  servant  au- 
thorized by  his  principal  to  make  them  render 
both  liable.  Lamm  v.  Port  Deposit  Homestead 
Asso.  49  Md.  233,  88  Am.  Rep.  246. 

An  agent  of  an  Insurance  company,  who  by 
fraud  induces  a  person  to  take  a  policy  In  the 
company,  will  be  liable  to  him  in  damages  In 
case,  upon  discovering  the  fraud,  he  elects  to 
repudiate  the  contract.  Hedden  v.  Griffin,  136 
Mass.  229,  49  Am.  Rep.  25. 

An  agent  Is  not  exempted  from  liability  for 
a  fraud  knowingly  committed  on  behalf  of  an- 
other person,  even  though  the  agent  receives  no 
personal  benefit  from  It,  and  the  principal  Is  at 
the  bottom  of  It.  Weber  v.  Weber,  47  Mich. 
569,  11  N.  W.  889. 

An  agent  for  the  sale  of  property,  who  makes 
false  and  fraudulent  statements  as  of  his  own 
knowledge  concerning  the  property,  which  are 
relied  on  by  the  purchaser,  will  be  personally 
liable  therefor  to  the  purchaser.  Clark  v.  Lev- 
ering, 87  Minn.  120,  83  N.  W.  776. 

In  Hempfllng  v.  Burr,  59  Mich.  294,  26  N. 
W.  496,  the  court  In  speaking  of  a  claim  that 
a  caifliler  of  a  bank  was  not  liable  for  a  fraud 
committed  by  bim  on  behalf  of  the  bank,  says 
this  is  a  very  singular  result,  and  one  which  Is 
too  unreasonable  to  bear  consideration. 

The  fact  of  agency  is  no  defense  to  an  agent 
In  an  action  for  deceit  or  fraud.  Hamlin  v. 
Abell,  120  Mo.  188.  25  S.  W.  516. 

The  agent  In  the  fraudulent  disposition  of  the 
property  of  another  Is  liable  therefor  to  the 
owner,  although  he  acts  in  good  faith  without 
interest  or  reward,  and  In  the  belief  that  his 
principal  Is  the  owner.  Spralghts  v.  Hawley, 
39  N.  Y.  441,  100  Am.  Dec.  452,  7  Trana  App. 
14. 

One  who  aids  In  the  commission  of  a  fraud 
In  the  sale  of  an  unsound  horse  will  be  person- 
ally liable,  although  he  acted  merely  as  agent. 
Carpenter  v.  Lee,  5  Yerg.  266. 

One  who  aids  in  procuring  the  Illegal  issu- 
ance of  stock  in  a  corporation  to  himself  can- 
not. If  he  does  It  under  circumstances  which 
would  make  him  responsible  If  acting  In  his  own 
right,  be  relieved  from  liability  by  showing  that 
he  acted  as  agent  for  another.  Baker  v.  Wesson, 
58  Tex.  157. 

An  agent  who  wrongfully  obtains  money  from 
another  cannot  defeat  his  liability  to  respond 
on  the  ground  that  he  acted  as  agent.  Wright 
V.  Baton,  7  Wla  595. 

But  it  has  been  held  that  a  servant  who  ob- 
tains property  from  the  owner  by  means  of  a 
false  representation  of  his  master  to  whom  he  de- 
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part  of  th€m,  to  a  second  customer,  and  re- 
ceive other  security  from  him.  After  plain- 
tiff's note  was  received  as  aforesaid  by  the 
Bank  of  Minnesota,  it  delivered  the  note  to 
the  plow  company;  the  latter  surrendered  it, 
with  said  other  notes,  to  said  customer,  re- 
ceived from  him  therefor  merchandise  of  the 
value  of  $12,000,  sold  a  part  of  the  same  to 
said  second  customer  for  $2,700,  and  received 
his  note  for  that  amount.  In  the  meantime 
the  amount  due  plaintiff  had  been  reduced 
to  $2,000  by  reason  of  a  payment  made  to  it 
by  the  plow  company.  Thereafter,  on  Febru- 
ary 1,  1897,  the  plow  company  collected  the 
full  amount  of  the  latter  note  from  the  sec- 
ond customer.  On  January  20,  1897,  the  de- 
fendant Power  was  appointed  general  mana- 
ger of  the  plow  company,  and  he  acted  as 
such  manager  until  March  11,  1897,  when 
the  plow  company  made  an  assignment  in  in- 


solvency under  the  laws  of  this  state  for  the 
benefit  of  its  creditors.  Power,  as  such  gen- 
eral manager,  received  the  amount  so  paid 
on  the  last-named  note.  He  then  deposited 
$2,000  of  the  same  in  a  bank,  and  received  a 
certificate  of  deposit  for  the  same,  payable  to 
the  plow  company,  and  used  the  balance  of 
the  money  in  paying  the  debts  and  expenses 
of  the  plQW  company.  Thereafter,  on  or 
prior  to  February  20,  1897,  Power  notified 
plaintiff  that  he  had  so  deposited  the  $2,000 
as  aforesaid,  and  thereupon  plaintiff  de- 
manded from  Power  the  certificate  of  deposit, 
but  he  refused  to  deliver  the  same  to  plain- 
tiff. Shortly  afterwards  he  surrendered  the 
certificate,  drew  out  the  deposit,  and  before 
March  1,  1897,  paid  out  all  of  the  $2,000  in 
payment  of  other  debts  of  the  plow  company, 
pursuant  to  its  order.  During  all  the  time 
from  January  20,  1897,  until  the  plow  com- 


llvers  It  will  not  be  liable  for  conversion  If  he 
did  not  know  of  the  wrong.  Silver  ▼.  Martin, 
59  N.  H.  580. 

So  one  Judge  has  held  that  an  agent  for  the 
sale  of  stock  In  a  corporation  will  not  be  per- 
sonally liable  for  losses  sustained  by  the  pur- 
chaser because  of  false  representations  made 
by  him  as  to  the  value  of  the  stock,  where  he, 
acting  upon  the  same  evidence-  that  the  purchas- 
er acted  upon,  was  deceived  by  the  principal  as 
to  the  true  value  of  the  stock,  and  so  made  the 
representations  innocently.  Eblln  v.  Sellars,  15 
Ky.  L.  Rep.  539. 

That  decision  Is  very  meagerly  reported,  how- 
ever, 80  that  the  grounds  of  the  decision  do  not 
appear.  It  certainly  cannot  be  held  that  good 
faith  will  excuse  the  agent. 

There  Is  a  tendency  running  through  the  de- 
cisions, however,  to  hold  that  If  the  agent  or 
servant  is  a  mere  Innocent  conduit  through 
which  the  wrong  Is  committed  he  will  not  be 
personally  liable.  Thus,  a  porter  who,  In  the 
course  of  his  business,  delivers  parcels  contain- 
ing libelous  hand  bills,  Is  not  liable  In  an  action 
of  libel  If  he  can  show  that  he  was  ignorant  of 
the  contents  of  the  parcela  Day  v.  Bream, 
2  Moody  ft  R.  54. 

That  rule  could  hardly  be  applicable  to  an 
agent  actively  participating  In  the  commission 
of  a  fraud,  even  though  ignorantly.  The  extent 
of  this  rule  will  be  further  noticed  under  subd. 
IV. 

An  agent  who  has  received  usurtoue  Interest 
for  his  principal,  and  been  notified  tLat  he 
would  be  held  accountable  for  it  to  the  party 
who  paid  it,  cannot  escape  liability  therefor  on 
the  ground  that  the  suit  should  be  against  his 
principal.     O'Connor  v.  Clopton,  80  Miss.  349, 

That  defendant  was  acting  as  agent,  and  not 
In  his  own  right,  is  no  defense  to  an  action  for 
forcible  entry  and  detainer.  Lnllng  v.  Shep- 
perd,  112  Ala.  588,  21  So.  S52. 

In  case  of  the  creation  of  a  public  nuisance 
by  the  firing  of  fireworks  In  a  public  street,  by 
reason  of  which  Injury  Is  done  to  a  passer-by, 
it  will  be  no  defense  to  anyone  participating 
therein  that  be  was  acting  as  agent  for  othera 
Jenne  v.  Sutton,  48  N.  J.  L.  257,  89  Am.  Rep. 
578. 

One  who  acts  for  another  In  the  payment  of  a 
debt  with  unlawful  money  under  circumstances 
which  amount  to  a  duress  per  minas  Is  re- 
sponsible for  the  consequences  of  his  unlawful 
act    Mann  v.  MeVey,  8  W.  Va.  232. 

An  agent  assisting  In  a  breach  of  trust  Is 
personally  reiqionslbls.    Atty.  Gen.  v.  Leicester, 

7  Beav.  176. 
The  directors  of  a  corporation  which  hss  been 
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guilty  of  an  Infringement  of  a  patent  may  be 
held  personally  liable  so  far  as  they  co-oper- 
ated In  the  infringement,  and  it  is  no  justifi- 
cation for  them  to  say  that  the  corporation  or- 
dered them  to  do  so.  Betts  v.  De  Vltre,  11  L. 
T.  N.  S.  535,  5  New  Rep.  165. 

But  custom-house  agents  of  foreign  manufac- 
turers, who  aid  In  passing  through  the  custom 
house  articles  manufactured  abroad  which  in- 
fringe a  domestic  patent,  cannot  be  held  liable 
for  the  infringement.  This  was  placed  upon 
the  ground  that  the  act  was  neither  making, 
using,  exercising,  nor  vending  the  invention. 
Nobel's  Explosives  Co.  v.  Jones,  L.  R.  8  App. 
Cas.  5,  52  L.  J.  Ch.  N.  S.  339,  48  L.  T.  N.  S. 
490,  31  Week.  Rep.  388,  Aflirmlng  L.  R.  17  Ch. 
DIv.  722,  50  L.  J.  Ch.  N.  S.  582,  44  L.  T.  N.  S. 
593,  30  Week.  R^.  494. 

An  agent,  havlnfr  commenced  proceedings  on 
behalf  of  his  principal  by  which  he  has  rendered 
himself  liable  for  a  false  Imprisonment,  cannot 
defend  himself  by  showing  that  he  acted  under 
instructions.  Josselyn  v.  McAllister,  22  Mich. 
300. 

So,  If  an  agent  who  makes  the  afildavlt  and 
bond  In  an  attachment  proceeding  acts  ma- 
liciously In  doing  80,  he  Is  responsible.  Wal- 
lace V.  Finberg,  46  Tex.  85. 

Where  an  action  was  brought  under  the  stat- 
ute for  prosecuting  an  action  In  the  wrong 
court,  It  was  objected  that  the  action  should 
have  been  brought  against  the  principal,  and 
not  against  defendants  who  acted  merely  as 
servants;  but  It  was  ruled  that  this  would  not 
excuse  the  matter,  for  the  warrant  of  no  man, 
not  even  the  King  himself,  can  excuse  the  do- 
ing of  an  Illegal  act,  for,  although  the  com- 
manders are  trespassers,  so  are  also  the  persons 
who  do  the  act.     Sands  v.  Child,  3  Lev.  351. 

Any  person  who  has  had  possession  of,  and 
sold,  used,  or  detained  the  property  of  another, 
either  for  himself  or  as  agent  or  servant  of  a 
stranger.  Is  liable  In  detinue  to  the  true  owner 
whether  he  was  or  was  not  cognizant  of  the 
rights  of  the  true  owner.  Poole  v.  Adkisson. 
1  Dana,  110.  In  that  case  there  Is  a  dissent 
on  the  ground  that  If  an  agent  receives  prop- 
erty from  the  possession  of  his  principal,  knowl- 
edge of  the  fact  of  the  principal's  want  of  title 
Is  necessary  to  render  him  liable  for  conversion 
In  disposing  of  the  property  under  the  prln- 
clpal's  orders. 

If  A  takes  property  by  command  of  R, 
replevin  may  be  brought  against  both.  2  Rolle, 
Abr.  481. 

An  agent  who  for  his  prinplpal  wrongfully 
detains  the  property  of  a  third  person  will  be 
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pany  made  iU  asBignment,  it  was  insolTent, 
and  during  all  of  that  time  Power  knew  that 
fact,  and  was  informed  of  all  the  foregoing 
facta  as  they  occurred,  and  knew  all  of  the 
same  at  the  time  he  drew  out  aald  deposit 
and  di8i>ur8ed  the  same  in  payment  of  the 
other  debts  of  the  plow  company.  It  does 
not  appear  what  became  of  the  balance  of 
the  $12,000  worth  of  merchandise  which  was 
received  back  from  the  first  customer.  On 
substantially  this  state  of  facts,  plaintiff 
seeks  to  trace  as  a  trust  fund  its  note,  or  the 
proceeds  thereof,  into  the  certificate  of  de- 
posit, and  to  have  it  held  that  the  certificate 
of  deposit  was  the  property  of  plaintiff,  and 
it  demands  judgment  against  Power  for  $2,- 
000,  the  amount  of.  the  same,  as  damages  for 
converting  the  same.  The  trial  court  held 
that  plaintiff's  note,  or  the  proceeds  thereof, 
oould  not  be  sufficiently  traced  as  a  trust 


fund  into  the  certificate  of  deposit,  and  found 
for  defendant  Power.  Plaintiff  appeals  from 
the  judgment. 

We  have  some  doubt  as  to  the  correctness 
of  the  holding  of  the  learned  trial  court  that 
BVLoh  trust  fund  could  not  properly  be  traced 
into  the  certificate  of  deposit,  but  we  do  not 
deem  it  neceeeary  to  decide  that  question. 
There  is,  in  our  opinion,  another  reason  why 
the  judgment  should  be  affirmed.  Power 
was  %  mere  servant  of  the  plow  company. 
The  court  finds  that  one  DaAVSon  was  its  vice 
president,  and  engaged  in  the  management 
of  its  affairs.  Wh^er  such  an  executive 
officer  would  be  liable  in  such  a  case  as  this, 
we  need  not  consider.  The  court  finds  that 
Power  'Vas  dulv  appointed  general  man- 
ager," but  this  does  not  show  that  he  was 
anything  more  than  a  mere  servant.  In  con- 
templation of  law,  such  a  servant  has  no  pos- 


llable  to  an  action  of  replevin  therefor.     Berg- 
hoff  V.  McDonald,  87  Ind.  649. 

Replevin  lies  against  the  agent  of  an  express 
company  for  property  transported  by  the  com- 
pany which  is  in  tils  possession  after  tender  of 
the  proper  charges,  although  by  order  of  the 
company  he  is  required  to  collect  a  larger 
amount.  Eveleth  v.  Blossom,  54  Me.  447,  92 
Am.  Dec  566. 

IV.  Conversion. 
a.  Agency  no  defense. 

The  mere  fact  that  a  servant  or  agent  med- 
dles with  property  of  a  third  person  is  not  of 
itself  sufficient  to  render  him  guilty  of  conver- 
sion because  his  acts  may  not  in  law  amount  to 
a  conversion.  The  rule  seems  to  be  that  to  be 
guilty  he  must  In  fact  assist  his  principal  In 
the  conversion,  either  by  assisting  In  acts  which 
of  themselves  amount  to  a  conversion,  or  by 
aiding  In  the  disposition  of  the  property  so 
that  it  Is  placed  beyond  the  reach  of  the  tme 
owner. 

It  is  well  settled  that  if  the  acts  in  fact  con- 
stitute a  conversion  the  existence  of  the  agency 
will  not  shield  the  agent  from  liability. 

That  one  guilty  of  conversion  acted  for  an- 
other is  no  defense  to  an  action  of  trover  against 
him.     Barton  v.  Willey,  2  W.  N.  C.  157. 

When  one  who  has  taken  possession  of  prop- 
erty, and  carried  It  away,  Is  sued  for  conver- 
sion, he  cannot  Justify  the  wrongful  taking  on 
the  ground  that  he  was  acting  for  someone  else. 
Shilling  V.  Shilling  (Tex.  Civ.  App.)  85  S.  W. 
420. 

One  who  Interferes  with  personal  property 
not  his  own  at  the  Instance  and  request  or  by 
authority  of  another  who  is  not  the  owner  of 
the  property  or  authorized  to  act  is  a  wrong- 
doer, and  as  such  liable  to  the  owner  of  the 
property  for  his  wrongful  act.  Cook  v.  Mon- 
roe, 46  Neb.  849.  63  N.  W.  800. 

There  are  no  accessories  in  conversion,  all 
are  principals;  and  every  person  who  knowing- 
ly  8  ids  and  abets  another  in  the  conversion  of 
the  property  of  a  third  person  renders  himself 
liable  to  such  third  person  for  the  value  of  the 
property  so  converted.  D.  M.  Osborne  Co.  v. 
Piano  Mfg.  Co.  61  Neb.  502,  70  N.  W.  1124; 
Hill  V.  Campbell  Commission  Co.  54  Neb.  59, 
74  N.  W.  888. 

That  one  acts  ss  agent  for  snother  in  the 
conversion  of  grain  will  not  protect  him  from 
liability  for  his  act.  Shearer  v.  Evans,  89  Ind. 
400. 

One  charged  with  the  unlawful  seizure  and 
conversion  of  personal  property  cannot  escape 
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liability  therefor  upon  the  ground  that  he  acted 
merely  as  agent  for  another.  Warder-Bushnell 
ft  G.  Co.  V.  Harris,  81  Iowa,  158,  46  N.  W.  859. 
'  One  who  is  present  at  a  tortious  taking  of 
chattels,  directing  and  assisting  therein,  Is  li- 
able for  a  conversion,  although  he  acted  as 
agent  for  a  third  person.  McPartland  v.  Read, 
11  Allen,  231. 

One  who  removes  property  from  the  place 
where  the  owner  left  It  to  a  house  occupied  by 
himself  and  wife,  and  uses  it  in  their  house- 
keeping, is  liable  for  its  conversion,  although 
he  removed  It  as  agent  for  his  wife,  and  dis- 
claimed all  right  to  it  himself.  Edgerly  v. 
Whalan,  106  Mass.  307. 

An  agent  who  knowingly  aids  a  trustee  In 
making  or  procuring  a  conversion  of  shares  of 
stock  In  a  corporation  is  liable  for  the  loss  to 
the  oeeiuie  qvs  trust,  although  he  acted  without 
benefit  or  profit  to  himself.  Caulklns  v.  Mem- 
phis Gaslight  Co.  86  Tenn.  683,  4  S.  W.  287. 

Agents  of  a  landowner,  who  convert  a  check 
given  by  the  tenant  for  rent  which  is  alleged 
to  have  been  lost  and  another  one  substituted 
for  It,  cannot  defeat  an  action  against  them  for 
conversion  on  the  ground  that  they  acted  for 
the  principal.  Mayer  v.  Kllpatrick,  7  Misc. 
689,  28  N.  Y.  Supp.  145. 

Where  a  clerk  who  knew  that  his  master*s 
debtor  had  misappropriated  a  note  for  payment 
of  his  debt  to  the  employer,  persists  In  Insisting 
that  he  has  carried  it  to  the  debtor's  account 
and  In  refusing  to  return  it,  he  will  be  liable  In 
trover  for  Its  conversion.  Cranch  v.  White, 
1  Blng.  N.  C.  414.  6  Car.  ft  P.  767,  1  Scott,  314. 

An  agent  Is  liable  In  trover  for  a  conversion 
to  which  he  is  a  party,  although  It  be  for  the 
benefit  of  his  principal.  Davies  v.  Vernon,  6 
Q.    B.   443. 

Where  the  acts  actually  constitute  conversion 
the  agent's  good  faith  will  not  shield  him  from 
liability. 

A  servant  may  be  charged  in  trover  though 
the  conversion  be  done  by  him,  however  Inno- 
cently, for  the  benefit  of  his  master.  Porter  v. 
Thomas,  23  Ga.  467. 

An  agent  who,  for  and  in  behalf  of  his  prin- 
cipal, takes  the  property  of  another  without  the 
latter's  consent,  Is  guilty  of  a  conversion,  al- 
though, being  ignorant  of  the  true  owner's 
title,  the  agent  may  act  In  perfect  good  faith. 
Miller  v.  Wilson,  98  Ga.  567,  25  S.  E.  57S. 

One  who  as  agent  intermeddles  with  the 
properly  of  another  is  guilty  of  conversion  if 
it  would  have  be«i  such  had  his  principal  re- 
ceived it ;  although  he  was  ignorant  at  the  time 
of  the  title  of  the  true  owner,  and  has  parted 
with   the  possession  to  his  principal.     I<ee  v. 
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seflflion  of  or  tiUe  to  hU  nmster's  property, 
and,  if  it  was  wrongfuly  taken  away  from 
him,  he  could  not  maintain  either  replevin 
or  trover  for  it  Wells,  Bepl.  §S  115, 
644;  26  Am.  &  Eng.  Enc.  Law,  p.  749.  A 
servant  may  be  a  joint  trespasser  or  a  joint 
tortfeasor  in  assisting  his  master  in  taking 
the  goods  wrongfully,  but  the  servant  is  not 
liable  for  merely  holding  and  refusing  to  de- 
liver up  goods  received  by  him  from  his  mas^ 
ter,  and  held  by  him  under  the  master's  or- 
ders. Wells,  Replevin,  §  144.  See  also  Mo- 
Lennan  v.  Minneapolia  d  N.  Elevator  Co,  57 
Minn.  317,  58  N.  W.  628.  The  servant  is  not 
even  a  proper  party  defendant  in  such  a  case. 
Wells,  Repl.  S  144.  The  servants  of 
the  party  in  possession  need  not  be  made 
parties  defendant  in  an  action  of  eject- 
ment or  forcible  entry  (Bagley  v.  Bterhberg, 
34  Minn.  470,  26  N.  W.  602),  and  may  be 
removed  from  the  premises  in  executing  a 
writ  of  possession,  though  not  made  parties 
or  named  in  the   writ  (2   Freeman,  Execu- 


tions, S  475) .  If,  while  the  f2,000  was  still 
on  deposit,  and  Power,  as  such  servant,  had 
the  custody  of  the  certificate  of  deposit, 
plaintiff  had  brought  its  action  against  him 
alone  to  have  a  trust  declared  in  its  favor 
upon  such  certificate,  we  are  dearly  of  the 
opinion  that  the  action  could  not  be  main- 
tained. It  would  be  useless  to  bring  such 
SA  action.  The  plow  company  might  dis- 
charge Power  the  next  day  after  the  action 
was  commenced.  Thereafter  his  relations 
to  the  certificate  of  deposit  would  be  the  same 
as  those  of  any  other  stranger,  and  the  action 
must  necessarily  be  abortive.  If  plaintiff 
could  not  maintain  such  an  action  against 
Power  while  the  alleged  trust  fund  was  so  on 
deposit,  it  cannot  maintain  this  action  now, 
after  the  trust  fund  has  been  distributed  in 
payment  of  the  debts  of  the  plow  company. 
Judgment  affirmed. 

Bvok,  J.,  abeenty  took  no  part. 


Mathews,  10  Ala.  682,  44  Am.  Dec.  498;  Per- 
mlDter  v.  Kelly,  18  Ala.  716,  54  Am.  Dec.  177. 

In  conflict  with  the  above  doctrine  Is  the 
early  English  case  qf  Mires  v.  Solelbay,  2  Mod. 
242.  In  that  case  It  appeared  that  In  conse- 
quence of  a  controversy  over  the  title  to  some 
sheep,  replevin  was  brought  to  recover  their 
possession,  and  defendant,  by  command  of  the 
plaintiff  In  the  replevin  salt,  assisted  the  of- 
ficers In  driving  the  sheep  to  the  plalntllTs 
pasture.  Defendant  was  held  not  liable  In 
trover  partly  npon  the  ground  that  the  sheep 
were  In  the  custody  of  the  law :  but  the  court 
said  the  action  will  not  He  against  the  servant, 
for,  It  being  in  obedience  to  the  master's  com- 
mi^nd,  though  he  had  no  title  yet  shall  he  be 
excused.  And  this  ruling  would  extend  to  all 
cases  where  the  master's  command  was  not  to 
do  an  apparent  wrong ;  for  If  the  master's  cause 
depend  npon  a  title,  be  It  true  or  false,  It  Is 
enough  to  excuse  the  servant ;  for  otherwise  It 
would  be  a  mischievous  thing  if  a  servant  npon 
all  occasions  must  be  satisfied  with  his  master's 
title  and  right  before  he  will  obey  his  com- 
mands. But  the  servant  cannot  plead  the  com- 
mand of  the  master  in  bar  of  a  trespasa  The 
jury  having  failed  to  find  a  conversion,  the 
court  said  It  would  not  Intend  one,  because.  If 
the  conversion  was  to  the  use  of  the  master, 
there  Is  no  call  for  this  action  to  be  brought 
against  defendant,  but  it  ought  to  be  brought 
against  the  master. 

It  will  he  noted  that  In  that  case  the  jury 
refused  to  find  a  conversion,  and  that,  together 
with  the  other  elements  in  the  case,  makes  the 
argument  of  the  court  of  little  weight.  In  the 
light  of  later  decisions  It  would  seem  that  had 
nothing  appeared  further  than  that  at  his  mas- 
ter's command  defendant  assisted  in  taking 
sheep  from  their  owner's  pasture  to  his  master's 
without  authority  of  the  owner,  defendant  could 
not  shield  himself  from  liability  to  suit. 

In  Arthur  v.  Balch,  23  N.  H.  157.  it  Is  said 
It  WAS  formerly  held  that  where  goods  were 
converted  by  a  servant  at  the  commend  or  by 
the  direction  of  his  master  no  action  would  lie 
against  the  servant,  citing  Mires  v.  Solebay,  2 
Mod.  242.  But  that  this  doctrine  Is  no  longer 
to  be  law.  However,  in  that  case  It  was  held 
that  unless  there  is  evidence  to  connect  the 
servant  with  the  transaction,  he  cannot  be 
charged. 

In  Berry  v.  Vantrles,  12  Serg.  k  R.  89,  it  Is 
said  the  law  Is  well  laid  down  in  Mires  v.  Sole-  [ 
bay,  that  trover  cannot  be  maintained  against 
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a  servant  wlio  has  acted  by  his  master's  com- 
mand, unless  It  were  to  do  an  apparent  wrong. 
And  that  where  the  master's  cause  depends  on 
a  title,  as  where  the  command  is  given  under 
the  color  of  a  writ  whether  valid  or  not,  a  serv- 
ant will  be  excused,  for  it  would  be  unreason- 
able to  require  him  to  semtinlse  the  master's 
title  and  thus  make  him  In  all  cases  act  at  his 
peril. 

Where  a  servant  had  driven  a  horse  from  the 
highway  into  his  master's  pasture  to  prevent 
its  getting  into  plowed  fields,  and  afterwards 
turned  it  back  Into  the  highway  by  direction  of 
the  master,  he  was  held  not  guilty  of  conver- 
sion, since  he  could  not  keep  the  horse  on  the 
master's  land  without  his  consent,  and  his  turn- 
ing It  Into  the  highway  is  an  act  which  he  could 
not  prevent.  Wilson  v.  McLaughlin,  107  Mass. 
587. 

Where  the  acceptor  of  a  bill  of  exchange  had 
become  bankrupt,  and  the  holder  intrusted  the 
bill  to  the  drawer  to  obtain  the  dividends  upon 
it  when  It  was  overdue  and  having  all  indorse- 
ments struck  out  so  that  the  drawer  was  appar- 
ently the  owner  of  it,  it  was  held  that  his  at- 
torney who  represented  him  in  the  composition 
proceeding  was  not  a  wrongdoer  in  including 
the  amount  of  the  bill  in  a  note  representing  a 
numi>er  of  claims  against  the  bankrupt,  and  in 
retaining  a  portion  of  the  proceeds  to  reimburse 
himself  for  advances  made  to  the  drawer  so 
that  he  could  be  made  answerable  to  the  owner 
of  the  bill.  One  of  the  judges  says  that  an 
overdue  bill  of  exchange  in  the  hands  of  the 
drawer,  who  is  apparent  owner,  cannot  be 
treated  like  a  horse  or  other  chattel  in  the  hands 
of  one  who  is  not  the  owner.  Another  judge 
says  that  the  agent  did  no  more  than  could 
have  been  done  by  the  principal,  so  that  there 
was  no  liability.  Symonds  v.  Atkinson,  1 
Hurlst.  ft  N.  146,  25  L.  J.  Exch.  N.  8.  813. 

b.  Mere  deposit  with  agent. 

The  mere  fact  that  the  property  has  been 
placed  in  the  custody  of  the  agent,  and  that 
he  has  returned  it  to  the  principal,  is  not  snill- 
cient  to  hold  him  for  conversion.  But  If,  after 
receiving  notice  of  the  third  person's  claim,  he 
persists  in  recognizing  his  principal's  titles 
he  sots  at  his  peril,  for  then  he  intelligently 
chooses  his  course,  and  he  cannot  shield  him- 
self If  the  title  of  his  principal  faila  His  safe 
course  under  snch  circumstances  Is  to  require 
the  settlement  of  the  title  by  the  courts  before 
he  recognizes  either  claim. 
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One  who,  knowing  another  has  no  title  to 
goodfl,  recelTes  them  Into  his  custody.  Is  not 
guilty  of  conversion  by  merely  permitting  the 
one  from  whom  he  received  them  to  retake 
ttiem.     Loring  t.  Mulcahy,  3  Allen,  576. 

In  National  Mercantile  Bank  v.  Rymlll,  44 
L.  T.  N.  S.  767,  this  caae  Is  stated :  Take  the 
ease  of  a  man  who  steals  a  portmanteau  and 
takes  it  to  the  cloak  room  at  a  railway  station, 
and  afterwards  returns  with  the  ticket  and  asks 
to  bave  the  portmanteau  back.  In  such  case 
as  that  suppose  the  servants  of  the  railway 
company  at  the  cloak  room  deliver  the  portman- 
teau to  the  thief,  can  it  be  contended  for  a 
moment  that  an  action  for  the  conversion  of 
the  portmanteau  would  lie  against  the  railway 
company  ? 

Where  an  arbitrator  was  sought  to  be  held 
Hable  for  wrongful  payment  of  money  which 
had  been  placed  In  his  hands,  the  court  said  it 
is  obvious  that  much  inconvenience  and  ob- 
•truction  of  business  might  take  place  If  one 
who  is  made  a  gratuitous  channel  of  convey- 
ance or  delivery  shall  be  answerable  for  prop- 
erty passing  through  his  hands  under  circum- 
stances which  lead  to  no  suspicion  that  the 
transfer  may  not  be  made  lawfully  and  with- 
out Injury  to  the  right  of  any  third  person. 
Tope  V.  Hockln,  7  Barn,  ft  C.  101,  0  Dowl.  ft  R. 
881. 

One  who  deals  with  goods  at  tlie  request  of 
the  person  who  has  the  actual  custody  of  them 
in  bona  fide  belief  that  the  custodian  is  the  true 
owner  or  has  the  authority  of  the  true  owner 
should  be  excused  for  what  he  does  If  the  act 
Is  of  such  a  nature  as  would  be  excused  if  done 
by  the  authority  of  the  person  In  possession. 
If  he  was  a  finder  of  the  goods  or  intrusted  with 
their  custody.  Thus,  a  warehouseman  with 
whom  goods  have  been  deposited  is  guilty  of  no 
conversion  by  keeping  them,  or  restoring  them 
to  the  person  who  deposited  them  with  him, 
though  that  person  turned  out  to  have  had  no 
authority  from  the  true  owner.  HoUIns  v. 
Fowler,  L.  R.  7  H.  L.  767.  44  L.  J.  Q.  B.  N.  9. 
169,  83  L.  T.  N.  S.  73. 

Brett,  J.,  says  the  true  position  as  to  posses- 
sion and  detention  and  asportation  Is  that  a 
possession  or  detention  which  Is  a  mere  custody 
or  mere  asportation  made  without  reference  to 
the  question  of  the  property  In  goods  or  chat- 
tels, Is  not  a  conversion. 

If  a  bailee,  asserting  no  title  In  himself,  in 
good  faith  restores  the  property  to  the  bailor 
In  accordance  with  the  terms  of  the  bailment 
before  he  is  notified  that  the  true  owner  will 
look  to  him  for  It,  no  action  will  He  against 
him  either  for  the  property  or  Its  value.  Nel- 
son V.  Iverson,  17  Ala.  216. 

A  creditor's  receiving  property  from  his 
debtor  as  security  for  his  debt,  and  then  restor- 
ing It  to  him  to  permit  him  to  sell  it  and  pay 
his  debt  with  the  proceeds,  will  not  amount  to 
a  conversion  in  case  the  property  belongs  to  a 
third  person.     Leonard  v.  Tidd,  3  Met.  6. 

If  a  bailee  Intrusted  with  possession  merely 
transfer  the  possession  according  to  the  dl- 
rectjons  of  the  person  from  whom  he  received 
the  property,  without  notice  of  any  better  title 
and  without  undertaking  to  convey  any  title, 
he  will  not  be  guilty  of  conversion.  Parker  v. 
Lombard,  100  Mass.  405. 

The  refusal  of  a  servant  to  deliver  goods  in- 
trusted to  him  by  his  employer  on  a  demand 
made  by  a  stranger  Is  not  sufilcient  evidence  of 
conversion  in  an  action  against  the  servant. 
Mount  V.  Derick,  5  Hill,  456. 

In  Alexander  v.  Southey,  5  Barn,  ft  Aid.  247, 
where  a  servant  of  an  Insurance  company  re- 
fused to  deliver  some  goods  which  had  been 
placed  by  the  company  In  a  warehouse  under 
his  control  without  authority  from  the  com- 
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pany,  he  w«s  held  not  guilty  of  conversion  be- 
cause the  refusal  was  reasonable,  and  therefore 
did  not  show  a  conversion. 

If  A  deposits  goods  with  B  and  sells  them  to 
C,  after  which  he  directs  their  delivery  to  D^ 
which  B  does,  B  will  not  be  guilty  of  conversion 
because  when  he  obtained  the  goods  A  had  the 
legal  title  to  them,  and  B  was  entitled  to  obey 
his  directions  as  to  the  disposition  of  them. 
Saxby  v.  Wynne.  Starkie,  Ev.  842,  3d  ed.  1160. 

This  rule  may  possibly  Justify  a  New  Mexico 
decision  to  the  effect  that  an  agent  of  a  defend- 
ant in  replevin,  who  has  wrongfully  obtained 
a  writ  of  restitution  for  the  property  after  the 
plaintiff  has  made  satisfaction  for  the  taking, 
so  that  the  title  passed  to  him,  will  not.  In  case 
he  receives  the  chattel  from  the  sheriff,  who 
takes  It  beyond  the  plaintiff's  reach,  be  liable 
in  trover  If  he  did  not  know  that  the  execution 
of  the  writ  was  wrongful.  Archlbeque  v. 
Miera,  1  N.  M.  410. 

The  decision  is  apparently  placed  by  the  court 
more  upon  the  ground  of  good  faith  on  the 
agent's  part  than  upon  that  of  passive  custody. 
The  authorities  cited  iupra  hold,  however,  that 
the  agent's  good  faith  is  not  sufficient. 

A  servant  who  has  received  a  chattel  from 
his  principal  may  retain  It  until  he  has  con- 
sulted his  master;  but  If,  after  consultation, 
he  relies  on  the  master's  title,  and  refuses  to  de- 
liver it  to  the  demanding  owner,  he  is  guilty  of 
conversion.  Singer  Mfg.  Co.  v.  King,  14  R.  I. 
511. 

If  one  who  takes  goods  to  sell  for  another 
refuses  to  disclose  his  principal  upon  ascer- 
taining that  the  goods  are  stolen  he  will  be 
liable  for  conversion.  Thum  v.  Fish,  12  W.  N. 
C.  04. 

An  agent  of  a  railroad  company,  who  under 
the  orders  of  his  superior  officer  refuses  to  de- 
liver goods  upon  the  order  of  a  consignee  un- 
der such  circumstances  as  to  amount  to  a  con- 
version, will  be  personally  liable  therefor.  El- 
more V.  Brooks,  6  Helsk.  45. 

A  bailee  who  undertakes  to  retain  the  goods 
for  the  bailor  must  stand  or  fall  on  his  title. 
Wilson  V.  Anderton,  1  Bam.  ft  Ad.  450. 

An  agent  who  turns  over  the  property  to  his 
principal  after  he  knows  that  the  latter  has  no 
title  to  It  will  be  liable  for  conversion.  Powell 
V.  Iloyland,  6  Bxch.  67,  20  L.  J.  Exch.  N.  S.  82. 

If  one  with  whom  a  horse  has  been  placed 
for  sale  refuses  to  deliver  It  to  another,  claim- 
ing that  It  had  been  stolen  from  him,  he  may 
be  held  liable  for  conversion.  Lee  v.  Robinson, 
18  C.  B.  599,  2  Jur.  N.  S.  1093,  25  L.  J.  C.  P. 
N.  S.  249. 

Trover  will  lie  against  an  agent  who,  hav- 
ing been  placed  in  possession  of  goods  by  his 
principal,  refuses  to  deliver  them  to  the  right- 
ful owner  without  his  principal's  direction. 
Wilson  V.  Anderton,  1  Bam.  ft  Ad.  450. 

Where  goods  which  had  been  seized  under  exe- 
cution were  lodged  with  defendant,  who,  upon 
demand  made  for  them  by  the  true  owner,  re- 
fused to  give  them  up  upon  the  ground  that  she 
had  been  indemnified  by  the  execution  creditor, 
she  was  held  liable  in  trover.  Catterall  v.  Ken- 
yon,  3  Q.  B.  310,  6  Jur.  507,  2  Gale  ft  D.  545. 

An  agent  may  be  liable  In  trover  for  handing 
bills  which  he  has  wrongfully  obtained  for  his 
principal  to  him  after  receiving  notice  that  the 
principal  has  no  right  to  them.  Powell  v.  Hoy- 
land,  6  Exch.  67,  20  L.  J.  Exch.  N.  S.  82. 

There  Is  a  Georgia  case  which  appears  to  be 
out  of  line  with  the  authorities  and  with  true 
principle  upon  this  question. 

An  agent  who  has  obtained  possession  of  a 
promissory  note  will  not  be  guilty  of  conversion 
in  merely  restoring  It  to  his  principal,  and  In 
refusing  to  deliver  It  to  one  claiming  to  be  the 
true  owner  upon  the  ground  that  his  purpose 
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Is  to  SO  restore  It.     Wando  Phosphate  Co.  ▼. 
I^arker.  93  Ga.  414,  21  S.  E.  53. 

Some  uncertainty  seems  to  have  been  thrown 
Into  the  law  upon  this  question  by  abridgments 
of  an  early  Engll^  case. 

Rolle  In  his  abridgment  says :  If  my  bailee 
deliver  to  me  again  he  is  not  chargeable  to  oth- 
ers who  have  a  right  to  the  thing.  RoIIe»  Abr. 
607,  f,  7. 

Fltzherbert  evidently  drawing  his  law  from 
the  same  source,  although  he  does  not  cite  any 
authority,  states  the  rule  as  follows :  If  a 
man  have  goods  delivered  to  him  to  deliver  over 
to  another,  and  afterwards  a  writ  of  detinue 
is  brought  against  him  by  him  who  had  right 
unto  the  goods;  now  if  the  defendant  depend- 
Ing  the  action  deliver  the  goods  over  to  whom 
they  were  bailed  for  him  to  deliver  the  same  Is 
a  good  bar  to  the  action  because  he  hath  deliv- 
ered them  according  to  the  bailment  made  unto 
him.     FiUh.  N.  B.  188  M. 

And  Bacon  combines  the  rules  as  laid  down 
by  Bolle  and  Fltsherbert  Into  the  following: 
If  I  deliver  goods  to  B,  and  C  that  hath  right 
demands  them  of  him,  and  B  before  or  pending 
the  action  deliver  over  the  goods  to  me,  there 
is  a  good  bar  to  the  action  of  C  brought  against 
B ;  for  if  B  hath  undertaken  to  deliver  the 
goods  back  to  me  he  should  not  be  chargeable 
for  the  performance  of  the  undertaking,  for  B 
that  is  trusted  with  my  possession  shall  not 
remove  or  alter  my  possession,  and  therefore 
shall  not  be  put  to  answer  for  that  to  which 
the  law  obliges  him.  Bacon's  Abr.  Bailment, 
D.  p.  618. 

Those  statements  of  the  law  are  all  based 
on  a  case  in  7  Hen.  VI.,  22,  pi.  8,  which  hard- 
ly seems  to  warrant  the  statements  made  by 
Fltzherbert  and  Bacon. 

It  was  a  case  of  detinue,  brought  against  one 
who  pleaded  a  finding,  waiving  claim,  and  also 
pleaded  that  other  writs  of  detinue  were  pend- 
ing against  him  without  this,  that  the  goods 
were  balled  to  him,  and  prayed  an  interpleader. 
It  was  objected  that  he  had  traversed  the  bail- 
ment and  not  the  detinue,  and  therefore  he 
should  respond  to  the  writ.  But  it  was  said 
that  if  yon  bailed  the  property  to  him  he  was 
chargeable  to  you,  and  against  him  the  property 
was  in  you,  and  if  others  brought  writs  against 
him  he  should  acknowledge  that  the  property  is 
in  you,  and  say  to  the  others  that  he  did  not 
detain  the  goods ;  whereas  if  there  was  no  es- 
toppel in  favor  of  either  claimant  by  a  bailment, 
but  possession  came  to  him  by  fortune,  and  he 
claimed  nothing  in  the  property,  he  should  plead 
in  bar  the  former  writ  pending,  and  pray  an 
Interpleader  that  the  claimants  might  estab- 
lish their  respective  rights.  7  Hen.  VI.  22,  pi. 
3. 

Now  all  that  that  case  decides  Is  that,  as 
against  the  bailor  suing  in  detinue,  the  bailee 
cannot  plead  the  pendency  of  other  suits 
against  him,  and  compel  his  bailor  to  establish 
his  claim  in  an  interpleader  suit.  Nothing  Is 
determined  as  to  the  right  of  the  bailee  to  set 
up  a  redelivery  of  the  property  as  a  defedse 
to  a  suit  by  a  third  person  for  conversion  of  the 
property.  Settling  rights  based  on  the  bail- 
ment contract  certainly  aflTords  little  solid 
groand  for  a  statement  of  the  law  governing 
the  rights  of  third  persons  against  the  bailee. 
In  fact  the  very  contract  of  bailment  might 
be  such  that  compliance  with  Its  terms  would 
of  necessity  Involve  a  conversion  which  would 
render  the  bailee  liable  to  the  true  owner.  The 
question  how  far  the  case  in  7  Hen.  VI.  repre- 
sents the  present  law  with  reference  to  the 
right  of  the  bailee  to  compel  the  bailor  to  in- 
terplead when  he  sues  In  detinue  Is  not  within 
the  scope  of  this  note. 
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c  Mere  transportation  by  Offent. 

There  are  two  exceptions  to  the  general  rule 
in  cases  of  the  mere  transportation  of  the 
property.  One  is  that  of  a  common  carrier 
who  is  not  guilty  of  conversion  in  transport- 
ing property  delivered  to  him  for  that  purpose. 
The  other  is  that  of  one  who  receives  property 
from  one  in  possession,  transports  it,  and  re- 
turns it  to  him  without  notice  of  the  claims  of 
a  third  person. 

The  trade  of  a  common  carrier  is  one  of  a 
few  occupations  which  the  person  carrying  It 
on  Is  bound  by  law  to  exercise  upon  the  require- 
ment of  a  p^r8on  bringing  him  goods  to  be  car- 
ried, and  It'  would  be  unjust  that  he  should  be 
bound  by  the  law  to  do  an  act  which  the  law. 
In  the  event  of  the  person  bringing  the  goods 
not  being  the  owner,  declared  to  be  an  unlawful 
act.  It  has  therefore  been  deemed  that  the 
carrying  of  goods  from  terminus  to  terminus 
upon  the  requirement  of  a  person  wrongfully 
lu  possession  of  them  Is  not  a  conversion.  Fow- 
ler V.  Hollins»  L.  R.  7  Q.  B.  616,  41  L.  J.  Q.  B. 
N.  S.  277,  27  L.  T.  N.  S.  168.  20  Week.  Rep. 
868. 

In  accordance  with  that  principle.  It  was 
held  that  where  brokers  to  whom  property  was 
consigned  for  sale  pledged  it  with  a  third  per- 
son, and  trover  was  brought  against  such  third 
person  and  a  packer  who  had  shipped  the  goods, 
it  was  held  that  the  l&tter  was  not  liable,  and 
upon  its  being  insisted  that  he  was  not  relieved 
from  llnbility  on  the  ground  of  being  a  servant, 
the  court  said :  "I  am  of  opinion  that  the 
course  of  trade  in  this  instance  furnishes  an 
exception  to  the  general  rule.  The  distinc- 
tion between  this  case  and  that  of  a  servant  is 
that  here  there  Is  public  employment."  Green- 
way  V.  Fisher,  1  Car.  &  P.  190. 

Some  cases  add  the  qualification  of  ignorance 
of  conflicting  claims,  even  in  case  of  common 
carriers. 

A  carrier  Is  not  guilty  of  conversion  for 
merely  receiving  property  from  one  not  right- 
fully entitled  to  the  possession  and  acting  as 
a  mere  conduit  delivering  It  In  pursuance  of 
the  bailment,  If  this  Is  done  in  Ignorance  of 
the  rights  of  the  true  owner.  Nanson  v.  Jacob, 
93  Mo.  331,  6  S.  W.  246. 

A  common  carrier  who  removes  goods  from 
the  owner's  place  of  deposit  under  the  direction 
of  another  person  in  apparent  control  and  able 
Immediately  to  assume  the  actual  custody  of 
them,  and  delivers  them  to  such  person,  is  not 
liable  to  the  owner  for  their  conversion.  Gur- 
ley  Y.  Armstead,  148  Mass.  267,  2  L.  R.  A.  80, 
19  N.  B.  389.  The  court  says  the  act  of  remov- 
ing goods  by  direction  of  the  wrong  possessor 
of  them  is  an  act  in  derogation  of  the  title  of 
the  rightful  owner;  but  the  person  doing  this 
honestly  is  protected  because  from  the  actual 
possession  he  Is  Justified  In  believing  the  posses- 
sor to  be  the  true  owner.  The  court  further 
says  the  common  carrier  is  obliged  to  trans- 
port property  tendered  to  him  at  a  suitable  time 
and  place.  His  means  of  ascertaining  the  true 
title  of  the  freight  confided  to  him  Is  of  neces- 
sity limited.  He  must  Judge  of  this  as  it  is 
fairly  made  to  appear. 

A  teamster  Is  not  guilty  of  conversion  by 
moving  goods  from  one  place  to  another  at  the 
Instance  of  the  mortgagor,  although  forbidden 
to  do  80  by  the  mortgagee,  and  the  mortgage 
provides  that  they  shall  not  be  moved  without 
the  mortgagee's  consent.  Metcalf  v.  McLaugh- 
lin. 122  Mass.  84. 

If  the  owner  has  parted  with  the  possession 
of  property  to  a  fraudulent  purchaser,  be  can- 
not maintain  trespa.ss  against  a  eartman  who 
moves  it  at  the  request  of  the  purchas«»r. 
M'Carty  v.  Vickery,  12  Johns.  348. 
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ADd  tbat  case  was  recognised  In  Barrett  v. 
Warren.  3  HUl,  848. 

Where  a  serrant  was  sued  in  trover  for  con- 
version of  a  flute  which  he  had  obtained  from 
plaintiif  for  his  master's  Inspection,  and  which 
was  not  returned.  It  was  held  that  the  master 
was  a  competent  witness  to  show  that  he  au- 
thorized the  obtaining  of  the  flute,  the  chief 
justice  saying  that  if  he  authorised  the  delivery 
of  the  message  which  was  In  fact  delivered  the 
plaintiff  could  not  recover  from  the  servant. 
Grylis  V.  Davies,  2  Bam.  ft  Ad.  514. 

Where  a  mortgagor  In  actual  possession  of 
the  mortgaged  property  makes  an  illegal  sale 
of  it  to  a  third  person,  a  servant  of  the  pur- 
chaser, who  merely  carries  the  property  from 
the  place  of  sale  to  the  purchaser's  shop  with- 
out any  knowledge  of  the  claims  upon  it  by 
the  mortgagee,  will  not  be  liable  in  trover.  The 
court  says  when  goods  come  to  the  possession 
of  a  person  by  delivery  he  is  not  liable  in  trover 
for  them  without  proof  of  a  tortious  act.  The 
reception  of  them  by  delivery  from  one  whom 
he  is  entitled  to  regard  as  the  owner,  and  the 
conveyance  from  him  to  another  to  whom  they 
are  sent,  are  not  tortious  acts.  Burdltt  v. 
Hunt,  25  Me.  419,  43  Am.  Dec.  289. 

Where  a  mortgagor  of  property  Is  left  In  pos- 
session of  It,  and  assigns  tt  to  a  third  person 
for  the  purpose  of  removing  it  out  of  the  state, 
one  who  merely  assists  in  carrying  a  portion  of 
the  property  and  delivering  to  the  assignee  In 
Ignorance  of  the  wrongful  intent  of  the  mort- 
gagor, and  with  no  intent  to  deprive  the  mort- 
gagee of  the  property,  will  not  be  guilty  of  a 
conversion.  Strickland  v.  Barrett,  20  Pick.  415. 

if  the  agent  merely  changes  the  position  of 
the  goods,  and  not  the  property  in  them,  he 
will  not  be  guilty  of  conversion.  Barker  v. 
Furlong  [1891]  2  Ch.  172. 

A  person  acting  under  direction  of  another 
as  servant  or  bailee  may  not  l>e  guilty  of  con- 
version merely  by  carrying  articles  from  place 
to  place  without  any  knowledge  of  wrongdoing, 
supposing  the  articles  belong  to  or  to  be  right- 
fully in  poseeBrton  of  the  person  from  whom 
they  are  received.  Possession  is  deemed  prima 
facie  evidence  of  ownership  so  as  to  protect  the 
carrier.  But  in  case  the  agent,  knowing  of  a 
controversy  as  to  the  ownership,  takes  the 
property  out  of  the  possession  of  the  true  own- 
er, he  cannot  justify  his  act  on  the  ground  that 
he  was  acting  as  agent  of  another.  Smith  ▼. 
Colby,  67  Me.  169. 

So,  where  cartmen  assist  the  wrongdoer  in 
reducing  the  property  to  his  possession  by  tak- 
ing it  from  the  place  where  the  owner  had  de- 
posited it  and  carting  It  away,  they  will  be  lia- 
ble for  the  conversion,  although  they  did  not 
know  of  the  adverse  title.  The  only  ground  on 
which  the  carrier  cannot  be  held  liable  Is  that 
he  has  received  and  transported  the  goods  after 
the  trespasser  has  reduced  them  to  his  posses- 
sion.    Mead  v.  Jack,  12  Daly,  65. 

Where  a  cartman  goes  to  a  place  by  direc- 
tion of  another  person,  and  takes  goods  there 
deposited  and  carries  them  away  under  circum- 
stances sufficient  to  put  him  on  his  guard  that 
the  one  employing  him  has  no  authority  over 
the  goods,  he  will  be  liable  for  the  conversion. 
Thorp  V.  Burling,  11  Johns.  285. 

One  Arkansas  case  failed  to  recognize  this 
exception  to  the  rule,  and  held  broadly  that  in 
trover  it  is  no  defense  that  defendant  acted 
under  authority  of  another  who  was  himself 
a  trespasser.  Gaines  v.  Briggs,  9  Ark.  46.  In 
that  case  an  instruction  was  disapproved  which 
was  to  the  effect  that  If  defendant  in  removing 
the  property  acted  as  a  mere  carrier  at  the  in- 
stance and  request  of  a  third  person,  and  with 
no  Intention  of  converting  the  property  to  his 
own  use,  or  with  the  intent  to  exercise  any  right 
50  L.  R.  A. 


of  ownership  over  said  property ;  but  in  good 
faith,  and  at  the  time  of  the  removal  the  third 
person  was  in  peaceable  and  quiet  possession  of 
the  property,  and  defendant  In  no  wise  con- 
sented, aided,  or  counseled  the  removal  of  the 
property,  he  would  not  be  responsible. 

d.  Changing  title. 

An  agent  always  runs  great  risk  in  doing  any 
act  of  his  principal  which  will  change  the  title 
to  property.  For  If  he  assists  in  changing  the 
title  by  which  the  property  is  put  beyond  the 
reach  of  the  true  owner,  neither  his  agency, 
nor  his  good  faith,  will  protect  him. 

He  will  be  liable  in  case  he  purchases  for  his 
principal  property  of  which  the  seller  has  no 
right  to  dispose. 

Where  a  broker,  ignorant  of  the  fact  that 
cotton  had  been  obtained  from  the  owner  by 
fraud,  purchased  it  of  the  one  guilty  of  the 
fraud,  and  sold  it  again  to  his  customer  receiv- 
ing only  a  broker's  commission  thereon,  he  was 
held  guilty  of  conversion.  This  is  put  upon  the 
ground  that  defendants  knowingly  and  Inten- 
tionally assisted  In  transferring  the  dominion 
and  property  In  the  goods  to  their  vendees  that 
they  might  l>e  disposed  of  as  their  own,  and  the 
true  owner  never  got  them  back.  The  conver- 
sion consisted  in  transferring  the  property  from 
the  vendor  to  the  vendee  with  Intent  to  trans- 
fer the  property.  It  is,  however,  suggested 
that  if  the  property  was  bought  merely  by  him 
as  agent,  without  taking  an  independent  title 
thereto,  there  would  be  no  liability.  Hollins  v. 
Fowler,  L.  R.  7  H,  L.  757,  44  L.  J.  Q.  B.  N.  S. 
169,  38  L.  T.  N.  S.  78,  Affirming  Fowler  v.  Hol- 
lins, L.  R.  7  Q.  B.  616,  41  L.  J.  Q.  B.  N.  S.  277. 
27  L.  T.  N.  S.  168,  20  Week.  Rep.  868. 

A  broker  is  liable  for  a  conversion  who  pur- 
chases property  in  the  due  course  of  his  business 
from  one  who  has  no  right  to  the  possession  of 
it,  and  who  disposes  of  it  bona  fide,  pursuant 
to  the  Instructions  of  his  principal.  Williams 
V.  Merle,  11  Wend.  80,  25  Am.  Dec.  604. 

Where  a  derk,  acting  for  his  master,  pur- 
chases goods  In  ignorance  that  the  vendor  has 
no  authority  to  dispose  of  them,  and  immediate- 
ly sends  them  to  his  master,  nevertheless  his 
act  may  amount  to  a  conversion ;  for  a  person 
is  guilty  of  conversion  who  Intermeddles  with 
my  property  and  disposes  of  it,  and  it  Is  no 
answer  that  he  acted  under  authority  from  an- 
other, who  had  himself  no  authority  to  dispose 
of  it.     Stephens  v.  Elwall,  4  Mauie  ft  8.  259. 

Where  a  clerk,  having  authority  to  deposit 
postofflce  money  orders  In  a  bank,  deposits  one 
with  his  own  banker  to  his  own  credit,  the  bank' 
by  receiving  the  deposit  and  collecting  It  for 
the  depositor,  will  be  guilty  of  conversion.  Fine 
Art  Soc.  V.  Union  Bank  (1886)  L.  R.  17  Q.  B. 
Dlv.  705,  56  L.  J.  Q.  B.  N.  8.  70,  55  L.  T.  N.  S. 
536.  35  Week.  Rep.  114,  51  J.  P.  69. 

An  attorney  at  law  who  assists  in  the  con- 
version of  property  by  being  present  at  an  un- 
lawful sale  and  bidding  thereon  cannot  escape 
responsibility  on  the  ground  that  he  acted  mere- 
ly as  agent.  Pecklnbaugh  v.  Qulllln,  12  Neb. 
586,  12  N.  W.  104. 

An  agent  will  be  liable  in  trover  for  purchas- 
ing for  his  principal  property  as  that  of  the  one 
in  possession  under  a  conditional  sale.  McCor- 
mick  V.  Stevenson,  13  Neb.  70,  12  N.  W.  828. 

Tf  brokers  purchase  and  pay  for  the  property 
in  the  capacity  of  agents,  they  will  be  liable 
for  conversion.  Arkansas  City  Bank  v.  Cas- 
sldy,  71  Mo.  App.  186. 

He  will  also  be  liable  If  he  assists  in  sell- 
ing or  otherwise  disposing  of  property  of  which 
his  principal  has  no  right  to  dispose. 

Both  the  selling  and  purchasing  brokers  are 
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liable  in  case  of  a  sale  of  atolen  property.  Fort 
T.  WellB,  14  Ind.  App.  631,  43  N.  E.  155. 

Commission  men  are  liable  In  trover  for  sell- 
ing property  which  has  been  stolen,  although 
they  are  Ignorant  of  that  fact.  Cassidy  Bros. 
T.  Elk  Grove  Land  ft  Cattle  Co.  68  111.  App. 
89. 

The  fact  that  one  takes  possession  merely  of 
stolen  property  as  a  depositary  or  common  car- 
rier is  not  sufficient  to  charge  him  with  con- 
version. But  if  he  does  an  act  by  which  the 
property  is  changed  into  something  else,  so  that 
the  owner  is  deprived  of  it,  the  agent  contribut- 
ing to  such  change  will  be  liable.  Koch  v. 
Branch,  44  Mo.  542,  100  Am.  Dec.  824. 

If  an  agent  sells  property  of  another  so  as 
to  cut  off  the  right  of  the  true  owner  to  follow 
the  property  he  will  be  liable  for  conversion. 
La  Fayette  County  Bank  v.  Met  calf,  40  Mo. 
App.  494. 

A  person  is  guilty  of  conversion  who  sells 
the  property  of  another  without  authority  from 
the  owner,  notwithstanding  he  acted  under  au- 
thority of  one  claiming  to  be  owner,  and  is 
ignorant  of  such  person's  want  of  title.  Ber- 
clch  y.  Marye,  9  Nev.  812. 

One  who  aids  a  mortgagor  of  property  in  car- 
rying it  away  and  selling  it  will  be  liable  in 
trover  to  the  mortgagee,  although  he  did  not 
know  of  the  existence  of  the  mortgage.  Flan- 
ders V.  Colby,  28  N.  H.  34. 

In  Poole  V.  Adkisson,  1  Dnna,  110,  it  is  said, 
by  way  of  argument,  that  if  A  steal  a  slave  of 
B,  and  while  in  possession  employs  C  to  assist 
him  in  disposing  of  the  property,  C  cannot  de- 
feat an  action  against  him  by  pleading  that  he 
was  only  the  instrument  of  A,  and  did  not  know 
that  the  slave  was  not  his. 

A  person  Is  guilty  of  conversion  who  sells 
the  property  of  another  without  authority  from 
the  owner,  notwithstanding  he  acts  as  agent  of 
one  claiming  to  be  the  owner,  and  he  Is  ignorant 
of  his  principal's  want  of  title.  Kimball  v. 
Billings,  65  Me.  147,  92  Am.  Dec.  581. 

A  butcher  who  cuts  up  and  assists  In  dis- 
tributing saddles  of  deer  which  have  been  un- 
lawfully seized  by  police  officers  will  be  liable 
for  conversion,  although  he  did  not  know  that 
the  seizure  was  unlawful.  McPheters  v.  Page, 
83  Me.  234,  22  Atl.  101. 

If  the  agent  commits  acts  of  dominion  or 
ownership  over  the  property,  as  by  causing  it 
to  be  sorted  and  a  large  portion  of  it  sold  to  a 
third  person,  he  will  be  liable  in  trover.  Wing 
V.  MiUlken,  91  Me.  387,  40  Atl.  188. 

Any  person  who,  however  innocently,  ob- 
tains possession  of  the  goods  of  another  person 
who  has  been  fraudulently  deprived  of  them, 
and  disposes  of  them,  whether  for  his  own  bene- 
fit or  that  of  any  other  person,  is  guilty  of  con- 
version. Holllns  V.  Fowler,  L.  R.  7  H.  L.  757, 
44  L.  J.  Q.  B.  N.  S.  169,  33  L.  T.  N.  S.  73. 

In  an  action  of  trover  it  is  no  defense  that 
defendant  in  disposing  of  the  chattel  acted  as 
the  servant  of  another.  Gage  v.  Whit  tier,  17 
N.  H.  312. 

Where  a  jeweler  received  jewelry  from  per- 
sons whom  he  supposed  to  be  the  owners,  and 
negotiated  a  sale  for  it,  he  was  held  liable  for 
a  conversion  at  the  suit  of  the  true  owner.  Dud- 
ley V.  Hawley,  40  Barb.  397. 

A  person  who  receives  a  certificate  of  stock 
from  one  who  obtained  it  fraudulently,  and  sells 
the  same  on  his  account  in  good  faith,  will  be 
liable  therefor  to  the  true  owner.  Anderson 
V.  Nicholas,  6  Bosw.  121. 

If  a  person  acting  as  agent  for  another  takes 
possession  of  the  personal  property  of  a  deced- 
ent and  converts  it  into  money  without  admin- 
istration, he  will  be  liable  to  the  lawful  admin- 
istrator for  the  value  of  the  property  so  con- 
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verted.  Stevenson  ▼.  Valentine,  27  Neb.  338, 
43  N.  W.  107. 

One  employed  to  collect  some  debts  belong- 
ing to  a  decedent's  estate  was  sought  to  be 
held  liable  for  paying  them  oyer  to  decedent's 
widow,  and  it  was  held  that  he  wiU  not  be  re- 
lieved from  liability  on  the  ground  that  he  was 
acting  as  agent  for  the  widow,  since  the  law 
does  not  recognize  the  relation  of  principal  and 
agent  aa  existing  amongst  wrongdoers.  Shar- 
land  V.  Mildon,  5  Hare,  469,  15  L.  J.  Ch.  N.  S. 
484,  10  Jur.  771. 

A  master  of  a  vessel  who,  acting  under  biz 
general  authority,  disposes  of  the  cargo  at  a 
place  other  than  that  designated  in  the  bill 
of  lading,  will  be  personally  liable  for  the  tort, 
although  the  owner  of  the  vessel  may  also  be 
liable.  Ewbank  v.  Nutting,  7  C.  B.  797 ;  Schus- 
ter V.  M'Kellar,  7  EI.  &  BI.  704,  26  L.  J.  Q.  B. 
N.  S.  281,  3  Jur.  N.  S.  1320. 

Where  defendant,  to  accommodate  a  bank- 
rupt's wife,  went  with  her  servant  to  a  banker's 
to  obtain  a  loan  on  some  plate  which  belonged 
to  the  bankrupt,  and  pawned  it  in  his  own  name, 
delivering  the  money  to  her,  he  was  held  guilty 
of  conversion.  Parker  v.  Godin,  2  Strange, 
813. 

A  tradesman's  clerk  who  takes  goods  of  a 
bankrupt  and  sells  them  for  the  benefit  of  his 
master  will  be  personally  liable  for  the  conver- 
sion.    Perkins  v.  Smith,  Sayer,  40.  1  Wlls.  328. 

An  agent  acting  merely  under  general  author- 
ity will  be  guilty  of  converfilon  If  he  sells  his 
master's  goods  after  the  latter  has  committed 
an  act  of  bankruptcy  for  which  trover  will  lie 
against  him  at  the  suit  of  the  assignee  in  bank- 
ruptcy. Pearson  v.  Graham,  6  Ad.  &  El.  902, 
2  Nev.  ft  P.  636,  W.  W.  &  D.  691. 

A  qualification  of  this  rule  is  found  in  case 
of  negotiable  paper,  it  being  held  that  an  agent 
who  receives  negotiable  coupons,  and  sells  them 
without  notice  of  the  infirmity  of  his  employer's 
title,  turning  over  to  him  the  proceeds,  will  not 
be  guilty  of  conversion  where  he  acted  In  good 
faith  without  gross  negligence  as  agent  <mly, 
without  receiving  any  benefit  from  the  trans- 
action. Spooner  v.  Holmes,  102  Mass.  603,  8 
Am.  Rep.  491. 

The  sole  exception  to  the  uniform  decisions 
on  this  brauch  of  the  subject  are  found  in 
Minnesota,  where  the  court  In  two  earlier  cases 
foreshadowed  the  decision  in  Hodgson  v.  St. 
Paul  Plow  Co.,  which,  as  has  been  shown,  is 
so  far  out  of  harmony  with  the  law  upon  this 
subject  as  laid  down  in  other  jurisdictions. 
The  Minnesota  decisions  hold  that  an  agent 
or  servant,  who,  acting  for  his  master  or  prin- 
cipal and  by  his  direction  and  without  knowing 
of  any  wrong  or  being  guilty  of  gross  neglect 
In  not  knowing  of  it,  disposes  of,  or  assists  the 
master  In  disposing  of,  property  which  the  lat- 
ter has  no  right  to  dispose  of,  is  not  thereby 
rendered  liable  for  a  conversion  of  the  property. 
Leuthold  v.  Falrchlld,  35  Minn.  100,  27  N.  W. 
503,  28  N.  W.  218 ;  McLennan  v.  Minneapolis 
&  N.  Elevator  Co.  67  Minn.  317,  69  N.  W.  628, 

Auctioneers. 

Within  the  branch  of  the  subject  applying 
to  changing  title  fall  the  cases  which  bold 
auctioneers  liable  for  selling  property  which 
does  not  belong  to  their  employers. 

Auctioneers  who  sell  property  for  one  who 
has  possession  of  It  under  a  conditional  sale 
will  be  liable  for  the  conversion.  This  Is  put 
upon  the  ground  that  the  auctioneer  has  a  pos- 
session coupled  with  an  interest  in  goods  he  is 
employed  to  sell,  not  a  bare  custody  like  a  serv- 
ant or  shopman.  Consolidated  Co.  v.  Curtis 
11892]  1  Q.  B.  495. 

An  auctioneer  who,  at  the  Instance  of  and 
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upon  the  premises  of,  tbe  mort^airor  sells  at 
auction  In  the  ordinary  course  the  goods  of  an- 
other cohered  by  chattel  vortgage,  and  dellyers 
possession  of  the  goods  to  the  purchaser,  Is 
liable  to  the  mortgagee  for  the  conversion. 
Johnston  y.  Henderson,  28  Out.  Rep.  25. 

Where  one  who  had  hired  some  cabs  took 
them  to  an  auctioneer  and  received  an  advance 
npon  them,  after  which  the  auctioneer,  by  his 
direction,  sold  them  without  notice  of  the  own- 
er's rights,  and,  after  reimbursing  himself  for 
the  advance  paid  over  the  proceeds  to  the  lessee 
he  was  held  guilty  of  conversion.  Cochrane  v. 
Rymill,  40  L.  T.  N.  8.  744,  27  Week.  Rep.  776. 

In  that  case  it  Is  said  that  if  a  man  goes  Into 
an  auctioneer's  yard  holding  a  horse  by  the 
bridle,  and  says:  **l  want  to  sell  my  horse; 
if  you  will  find  a  purchaser  I  will  pay  a  com- 
mission." And  the  auctioneer  says:  "Here 
is  a  man  who  wants  to  sell  a  horse ;  will  any 
one  buy  him?" — if  he  then  and  there  finds  him 
a  purchaser  and  the  seller  himself  hands  over 
the  horse,  there  will  be  no  act  on  the  part  of 
the  auctioneer  which  could  render  him  liable  for 
conversion.  But  in  the  case  before  the  court 
there  was  a  clerk  dealing  with  the  property  and 
exercising  dominion  over  the  chattel,  and  a  de- 
livery of  it  by  the  defendant  to  another  person 
to  do  what  he  likes  with  it.  The  owner  has  a 
right  to  aay:  You  have  undertaken  to  deal 
with  my  goods  as  though  you  had  a  right  to 
sell  them  or  deal  with  them ;  I  am  not  going 
to  take  the  trouble  to  trace  each  one  of  them, 
but  I  look  to  you  for  the  value  of  them. 

An  auctioneer  who  effects  a  sale  which  actual- 
ly devests  the  true  owner  of  the  property  and 
confers  It  on  a  stranger  to  whom  It  Is  delivered, 
win  be  liable  In  trover  to  the  true  owner. 
Ganly  v.  Ledwidge,  Ir.  Rep.  10  C.  L.  33. 

An  auctioneer  who  sells  stolen  goods  Is  liable 
to  an  action  of  trover  notwithstanding  the 
goods  were  sold  and  the  proceeds  paid  over  to 
the  thief  without  notice  of  the  felony.  Hoff- 
man y.  Carow,  20  Wend.  21,  Affirmed  in  22 
Wend.  285. 

An  auctioneer  who  sells  goods  in  possession 
of  a  purchaser  by  conditional  sale  after  the 
condition  has  been  broken  will  be  liable  for 
conversion.  Robinson  v.  Bird,  158  Mass.  857, 
83  N.  B.  891. 

An  auctioneer  is  liable  for  conversion  in  case 
he  sells  the  goods  of  a  third  person  and  turns 
the  proceeds  over  to  the  one  who  delivered  the 
goods  to  him,  but  who  had  no  authority  to  au- 
thorize their  sale.  Kearney  v.  Glutton,  101 
Mich.  106,  69  N.  W.  419. 

Where  a  mortgagor  retains  possession  of  the 
property  through  fraud,  and  sends  to  an  auc- 
tioneer for  sale,  the  auctioneer  will  be  liable 
to  the  mortgagee  in  trover,  although  he  did  not 
participate  in  the  fraud,  if  he  in  fact  sells  the 
goods.     Coles  V.  Clark,  3  Cush.  399. 

There  was  some  vacillation  on  the  part  of 
the  California  court.  It  was  at  first  held  that 
an  auctioneer  who  receives  and  sells  stolen 
property  Innocently  and  in  the  ordinary  course 
of  his  business  Is  liable  to  the  true  owner  for 
the  conversion  thereof.  Rogers  v.  Hule,  1  Cal. 
429. 

But  upon  a  second  hearing,  the  court  reversed 
its  former  decision,  and  held  that  the  auctioneer 
was  not  liable.  This  was  put  upon  the  ground 
that  there  was  no  conversion.  The  court  held 
that  to  be  guilty  the  defendant  must  have  con- 
verted the  property  to  his  own  use.  He  was  a 
mere  agent  for  the  transmission  of  the  property 
from  one  hand  to  another.  Bach  act  committed 
in  connection  with  the  goods  was  not  his  act, 
but  that  of  his  employer.  Rogers  v.  Hule,  2 
Cal.  571,  66  Am.  Dec.  863. 

That  case  was,  however,  overruled  in  Swim 
T.  Wilson,  90  Cal.  126,  13  L.  R.  A.  605,  27  Pac. 
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33,  where  it  was  again  held  that  the  officer  was 
liable. 

And  a  similar  ruling  was  made  in  Cerkel  v. 
Waterman,  63  Cal.  84,  with  reference  to  com- 
mission merchants  who  sold  wheat  as  the  prop- 
erty of  the  principal  when  it  in  fact  belonged 
to  another. 

A  fortioH'must  the  auctioneer  be  liable  In 
case  he  sells  with  notice  of  the  conflicting 
claimsL 

An  auctioneer,  who,  after  notice  of  insol- 
vency of  the  mortgagor  who  has  given  a  fraudu- 
lent mortgage  on  the  property  and  with  notice 
of  demand  for  the  property  on  behalf  of  the  as- 
signee in  insolvency,  proceeds  to  sell  the  prop- 
erty at  the  instance  of  the  mortgagee,  will  be 
liable  for  the  conversion.  Mllliken  v.  Hatha- 
way, 148  Mass.  69,  1  L.  R.  A.  510,  19  N.  E.  16. 

An  auctioneer,  who,  with  notice  that  goods 
of  a  tenant  have  been  distrained  and  placed  In 
the  custody  of  a  bailiff,  assists  the  tenant  In 
disposing  of  them  by  putting  them  up  at  Mic- 
tion and  knocking  them  down  to  the  highest 
bidder,  will  be  guilty  of  conversion.  Iredale  v. 
Kendall,  40  L.  T.  N.  S.  362. 

Where  an  auctioneer  was  sought  to  be  held 
liable  for  property  sold  by  him  as  that  of  a 
third  person  the  action  was  held  properly 
brought,  the  court  saying  by  his  manner  of 
conducting  himself  he  made  himself  quasi  a 
principal.  He  had  notice  not  to  sell ;  that  the 
property  belonged  to  a  third  person;  notwith- 
standing which  he  sold  and  received  the  value. 
If  a  man  sells  property  of  others  with  full 
knowledge  that  he  is  doing  wrong  he  is  liable 
to  an  action.     Hardacre  v.  Stewart,  5  Esp.  103. 

In  one  Bngllsh  case  it  was  held  that  where 
a  person,  who  has  given  a  bill  of  sale  of  a  cow, 
takes  It  to  an  auctioneer  for  sale,  the  latter 
will  not  be  liable  for  making  the  sale  where 
he  is  ignorant  of  the  fact  of  the  prior  bill  of 
sale.  The  court  places  this  ruling  upon  the 
ground  that  he  Is  a  mere  conduit  pipe  for  the 
purpose  of  conveying  the  Interest.  Turner  v. 
Hockey,  56  L.  J.  Q.  B.  N.  S.  301.  But  In  Con- 
solidated Co.  V.  Curtis  [1892]  1  Q.  B.  502,  it 
Is  said  that  if  delivery  under  the  contract  be 
assumed,  that  proposition  Is  not  law.  It  Is  In 
direct  conflict  with  principle  and  with  author- 
ity. The  decision  is,  however.  Justified  on  the 
ground  that  in  that  case  the  auctioneer  mere- 
ly obtained  an  offer  which  he  communicated  to 
the  seller,  who  accepted  It,  so  that  the  auc- 
tioneer did  no  more  than  act  as  a  mere  inter- 
mediary in  the  transaction. 

For,  if  a  broker  or  auctioneer  only  settles 
the  price  between  the  vendor  and  purchaser  of 
goods,  and  takes  his  commission,  he  Is  not  lia- 
ble as  for  conversion  If  the  vendor  Is  not  en- 
titled to  sell.  Barker  v.  Furlong  [1891]  2  Ch. 
172. 

So,  wh«re  horses  were  taken  to  an  auctioneer's 
yard  and  sold  there  by  the  one  who  brought 
them,  the  auctioneer  merely  taking  his  commis- 
sion, he  cannot  be  held  liable  for  a  conversion, 
although  they  were  the  property  of  a  third 
person,  and  were  delivered  to  the  one  who  pur- 
chased them  in  the  auctioneer's  yard.  Nation- 
al Mercantile  Bank  v.  Rymill,  44  L.  T.  N.  S. 
767. 

The  Tenn€ssee  court  has  taken  the  other  side 
of  this  question,  holding  that  the  mere  act  of 
selling  goods  for  one  who  has  no  title  to  them 
will  not  render  the  factor  liable  for  a  conver- 
sion. Roach  V.  Turk,  9  Helsk.  708,  24  Am.  Rep. 
360,  overruling  Taylor  v.  Pope,  5  Coldw.  413. 
The  court  says  the  action  is  trover,  and  neces- 
sarily Involves  the  Idea  of  a  tort,  of  a  wrong 
done  to  the  plaintiff's  right  and  against  It.  It 
is  clear  that  there  can  be  no  conversion  In  a 
case  like  this  under  an  adverse  holding  or  claim 
as  against  the  title  of  the  true  owner — which 
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necessarily  Involres  a  knowledge  of  such  title; 
and  until  such  knowledge  is  fixed  on  the  per- 
son In  possession,  or  who  has  been  in  posses- 
sion of  the  property,  he  cannot  be  Mid  to  exer- 
cise domL^on  over  it  In  exclusion  or  in  de- 
fiance of  the  owner's  right,  or  to  withhold  pos- 
session from  the  plaintiff  under  a  claim  of  title 
inconsistent  with  the  title  of  the  true  owner. 
When  the  circumstances  do  not  of  themselves 
amount  to  an  actual  couTerslon,  a  demand  and 
refusal  before  commencement  of  the  suit  must 
be  proved. 

And  that  case  was  followed  In  Frizzell  t. 
Rundle,  88  Tenn.  386,  12  S.  W.  918. 

And  somewhat  in  accord  with  that  doctrine 
is  the  unreported  case  of  Jacobs,  cited  in  Ashe 
V.  Livingston,  2  Bay,  84,  where  It  was  held 
that  an  auctioneer  is  not  liable  to  an  action 
for  money  had  and  received  in  case  he  turns 
over  to  his  employer  the  money  received  from 
the  sale,  although  the  property  sold  belonged 
to  a  third  person.  There  is,  however,  some 
ground  for  distinction  between  liability  in  the 
two  forms  of  action.  If  the  agent  shall  be  re- 
garded as  merely  having  received  the  money  he 
musr  have  received  It  as  a  mere  conduit  for  its 
transmission,  and  the  case  would  come  within 
the  principle  governing  the  cases  cited  in  sub- 
dlv.  IV.  b,  supra;  whereas  if  the  effort  was 
made  to  hold  the  agent  liable  for  dealing  with 
the  property  he  might  be  regarded  as  assisting 
in  the  conversion,  and  so  be  liable  In  trover  as 
the  cases  usually  regard  him.  H.  P.  F. 


STATE  of  Minnesote   em   rel    ST.    PAUL, 

Respt.f 

MINNESOTA  TRANSFER  RAILWAY 
COMPANY,  Appt. 
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•1.  A  railroad  company  Is  a  noasi  pub- 
lic corporation,  and  all  its  rights  and 
powers  are  conferred  upon  it,  not  merely  for 
the  benefit  of  the  corporation  Itself,  but  also 
in  trust  for  the  benefit  of  the  public;  and, 
whenever  it  neglects  or  fails  to  perform  any 
of  its  corporate  duties,  it  may  generally  be 
compelled  to  perform  the  aame  by  mandamus. 

S.  Mandamna  trill  lie  to  compel  a  rail- 
way company  to  constrnct  and  main- 
tain proper  crossings,  such  as  viaducts  or 
bridges,  and  sultahle  approaches  thereto,  at 
all  polnits  where  their  lines  of  railway  inter- 
sect previously  established  public  thorough- 
fares, if  such  crossings  are  necessary  for  pub- 
lic use. 

3.  At  common  law  tl&e  dnty  rests  upon 
a  railway  corporation,  when  It  occupies 
a  public  thoroughfare  with  Its  tracks,  to  re- 
store the  same,  by  some  reasonably  safe  and 
convenient  means,  to  Its  former  condition  of 
usefulness.  And  the  duty  is  a  continuing 
one,  and  the  way  must  be  kept  In  repair  by 
the  corporation  whose  act  has  made  the  duty 
necessary. 

4.  Assuming  in  tills  case  tl&at  tl&e  rela- 
tor city  entered  into  a  contract  with 
defendant  railway  company  of  the  nature  set 
out  in  the  answer  herein,  It  is  held,  such  con- 

^Headnotes  by  Collins,  J. 

Note. — ^The    liability    for   cost    of    changing 
grade  of  street  to  prevent  crossing  of  railroad 
at  grade  is  the  subject  of  a  note  to  Kelly  v. 
Minneapolis  (Minn.)  26  L.  R.  A.  92. 
50  L.  R.  A. 


tract  was  ultra  vires  and  of  no  validity.  It 
was  not  binding  upon  either  party. 

5.  "Wliere  the  dnfy  rests  npon  a  rail- 
way corporation  to  restore  a  pnblie 
iray  to  Its  former  condition  of  usefulness,  a 
municipality  cannot  enter  into  a  valid  con- 
tract with  such  corporation  wliereby  It  sur- 
renders Its  power  to  compel  the  performance 
of  such  duty.  It  cannot  contract  with  such 
corporation  that  it  will  "maintain*'  a  certain 
bridge,  to  be  erected  by  either  or  both  parties, 
"for  all  future  time."  Such  an  agreement  on 
the  part  of  a  municipality  is  beyond  the  pow- 
er of  municipal  officers,  and  is  contrary  to 
public  policy  and  of  no  effect. 

«.  It  la  a  general  and  fundamental 
principle  of  law  that  all  persons  contract* 
ing  with  a  municipal  corporation  must,  at 
their  peril,  Inquire  into  the  power  of  the  cor- 
poration or  its  officers  to  make  a  contract. 

7.  A  mnnicipality  la  not  estopped  in 
sncli  a  cane  to  aaaert  the  InTalidity  of 
the  contract  by  the  fact  that  a  bridge  has 
been  built  by  both  parties,  as  the  result  of  a 

•  compromise  between  the  municipal  authorities 
and  the  railway  officials,  and  has  thereafter 
been  kept  in  repair  by  the  municipality  for  a 
number  of  years. 

8.  Held,  that  it  was  not  intended  by 
the  learislatnre,  when  enacting  a  charter 
provision  of  the  relator  city  (Seas.  Laws 
1885,  chap.  7,  f  3),  to  relieve  railway  corpo- 
rations from  the  common-law  duty  before 
mentioned. 

(June  1,  1900.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  di- 
recting defendant  to  proceed  to  repair  a 
bridge  in  the  relator  city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  If  orris,  for  appellant:  , 

Mandamus  ie  not  the  only  remedy  of  the 
city.  If  the  appellant  is  bound  to  repair, 
the  city  can,  after  demand,  make  the  repairs 
reasonably  necessary,  and  recover  their  cost 
from  the  appellant. 

Elliott,  Roads  &  Streets,  p.  604 ;  Pennsyl- 
vania R.  Co.  V.  Irtoin,  85  Pa.  330;  Wellcome 
V.  Leeds,  51  Me.  313. 

If  the  city  may  thus  recover,  that  fact 
alone  forbids  mandamus. 

Baker  v.  Marshall,  16  Minn.  177,  Gil.  136 ; 
State  ex  rel.  Atty.  Oen.  v.  Southern  Minne- 
sota R.  Co.  18  Minn.  40,  Gil.  21 ;  Slate  ex 
rel.  MoCardy  v.  Nelson,  41  Minn.  25,  4  L.  R. 
A.  300,  42  N.  W.  548. 

The  city  had  power  itself  to  build  this 
bridge  and  its  approaches. 

The  city  having  the  power  itself  to  build 
a  bridge,  it  was  also  the  duty  of  the  city,  at 
least  as  to  the  public,  to  do  so,  if  a  bridge 
was  there  reasonably  necessary  in  order  to 
keep  University  avenue  "open,  in  repair,  and 
free  from  nuisance." 

Having  the  power,  and  in  such  case  the 
duty,  of  building,  the  city  had  authority  to 
provide  for  builaing. 

Argentine  v.  Atchison,  T.  d  S.  F.  R.  Co.  65 
Kan.  730,  30  L.  R.  A.  256,  41  Pac.  946; 
State  ew  rel.  Bunnell  v.  Ensign,  54  Minn. 
372,  56  N.  W.  41 ;  Philadelphia,  W.  d  B.  R. 
Co.'s  Appeal  121  Pa.  44.  15  Atl.  476;  Walla 
Walla  City  v.  Walla  Walla  Water  Co.  172 
U.  S.  1.  43  L.  ed.  341,  19  Sup.  Ot.  Rep.  77. 
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The  whole  enterprise  was  a  compromise, 
•especially  on  the  part  of  the  appellant;  this 
bridge  was  from  start  to  finish  purely  a  re- 
«iilt  of  negotiation.  Whether  the  compro- 
mise was  strictly  valid  or  not,  the  relator  is 
•estopped. 

The  doctrine  of  ultra  vires,  when  invoked 
for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the 
«nds  of  justice,  or  work  a  legal  wrong. 

Ohio  d  M,  R.  Co,  V.  McCarthy,  96  U.  S. 
258,  24  L.  ed.  693. 

Where  a  contract  has  been  fully  per- 
formed, and  one  party  is  not  restorable  to 
statu  quo,  the  doctrine  of  ultra  vires  is  not 
admissible. 

Chapman  v.  Iron  Clad  Rheostat  Co.  62  N. 
J.  L.  497,  41  Atl.  690. 

The  city  agreed  to  accept  a  gift  and  care 
for  it  as  its  own,  without  future  charge  to 
the  donor.  It  has  thus  received  from  the 
defendant  about  $98,000  in  property,  irrevo- 
•cably  dedicated  to  public  use.  Such  conduct 
-and  realization  of  benefits  estop  the  city. 

Hitchcock  V.  Galveston,  96  U.  S.  341,  24 
L.  ed.  659. 

The  city  is  estopped  to  urge  irregularity 
in  the  exercise  or  execution  of  power. 

Moore  v.  New  York,  73  N.  Y.  238,  29  Am. 
Rep.  134. 

The  city  is  estopped  by  the  positive  acts 
of  its  officers,  inducing  action  and  heavy  ex- 
penditure on  the  part  of  appellant,  because 
retraction  would  m  inequitable. 

Martel  v.  East  8t,  Louis,  94  111.  67 ;  Chi- 
cago, R,  L  d  P.  R.  Co,  V.  Joliet,  79  111.  25. 

The  contract  was  valid  as  a  compromise, 
•even  if  the  city  thereby  exceeded,  thereby 
sacrificed,  actual,  and  now  demonstrable, 
rights. 

StapUton  V.  Stapilton,  1  Atk.  11;  Chitty, 
Contr.  11th  ed.  p,  46,  note  1;  Davenport  v. 
Wheeler,  7  Cow.  231 ;  United  States  v.  Child, 
12  Wall.  232,  20  L.  ed.  360;  Battle  v.  Mc- 
Arthur,  49  Fed.  Rep.  715. 

A  railroad  company  and  a  city  may  law- 
fully and  eflfectually  contract  for  a  separa- 
tion of  grades  by  a  highway  bridge  over  rail- 
way tracks. 

Philadelphia,  W.  d  B.  R.  Co.'s  Appeal,  121 
Pa.  44,  15  Atl.  476;  Cincinnati  d  8,  R.  Co, 
V.  Carthage,  36  Ohio  St.  631 ;  Re  Northamp- 
ton, 158  Mass.  299,  33  N.  E.  568;  Norwood 
V.  New  York  d  N.  E,  R.  Co.  161  Mass.  259, 
■27  N.  E.  199 ;  Boston  d  L.  R.  Corp.  v.  Win- 
chester, 156  Mass.  217,  30  N.  E.  439. 

Mr.  James  E.  Markham,  for  respond- 
•ent: 

The  property  of  the  corporation  is  devoted 
to  a  use  in  which  the  public  has  an  interest, 
and  hence,  the  corporation  must  submit  to 
be  controlled  by  the  public  for  the  common 
good  to  the  extent  or  interest  thus  created. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Btate  ex  rel.  Minneapolis  v.  8t.  Paul,  M. 
-d  M.  R.  Co.  35  Minn.  138.  59  Am.  Rep.  313, 
28  N.  W.  3;  High,  Extr.  Legal  Rem.  S  320; 
Merrill,  Mandamus,  §  158;  8tate  v.  Missouri 
P.  R,  Co,  33  Kan.  176,  5  Pac.  772;  People 
•eo?  rel,  Bloomington  v.  Chicago  d  A,  R.  Co, 
^7  111.  118;  Indianapolis  d  C,  R,  Co,  v.  8tate 
-ex  rel,  Latcrencehurg,  37  Ind.  489;  Boggs  v. 

^0  L.  R.  A.  42 


Chicago,  B.  d  Q.  R.  Co.  54  Iowa,  435,  6  N. 
W.  744;  State  v.  Missouri  P,  R,  Co.  33  Kan. 
176,  5  Pac.  772 ;  State  ex  rel.  Mon-is  v.  Han- 
nibal d  8t.  J.  R,  Co.  86  Mo.  13;  Cummins 
V.  Evansville  d  T.  H.  R,  Co.  115  Ind.  417,  18 
N.  E.  6;  People  ex  rel.  Oreen  v.  Dutchess  d 
C.  R.  Co,  58  N.  Y.  152;  State  ex  rel,  Minne- 
apolis V.  St.  Paul,  if.  d  M.  R.  Co,  38  Minn. 
246,  36  N.  W.  870 ;  State  ex  rel.  Minneapo- 
lis V.  Minneapolis  d  Si,  L.  R,  Co,  39  Minn. 
219,  39  N.  W.  153. 

The  duty  rested  upon  the  defendant,  not 
only  to  construct,  but  at  all  times  to  main- 
tain, a  suitable  bridge  or  crossing  over  its 
tracks  where  they  intersect  an  existing 
street. 

State  ex  rel.  Minneapolis  v.  Si,  Paul,  M, 
d  M,  R.  Co,  35  Minn.  133,  59  Am.  Rep.  313, 
28  N.  W.  3;  People  ex  rel,  Bloomington  v. 
Chicago  d  A.  R,  Co,  67  111.  118;  Pennsylva- 
nia R.  Co.  V.  Irioin,  85  Pa.  336;  Cooke  v. 
Boston  d  L,  R.  Corp.  133  Mass.  185;  State 
ex  rel  Morris  v.  Hannihai  d  St.  J,  R.  Co,  86 
Mo.  13;  State  ex  rel,  Minneapolis  v.  St. 
Paul,  M.  d  M.  R.  Co.  35  Minn.  136,  59  Am. 
Rep.  313,  28  N.  W.  3. 

The  pretended  contract  set  up  in  the  an- 
swer was  unreasonable,  contrary  to  public 
policy,  and  beyond  the  power  of  the  officers 
of  the  city. 

Dill.  Mun.  Corp.  9  458;  Nash  v.  Lowry, 
37  Minn.  261,  33  N.  W.  787 ;  Flynn  v.  Little 
Falls  Electric  d  Water  Co.  74  Minn.  180,  77 
N.  W.  38,  78  N.  W.  108;  Long  v.  Duluth, 
49  Minn.  280,  51  N.  W.  913;  State  ex  rel, 
Minneapolis  v.  Si,  Paul,  M.  d  M,  R.  Co,  35 
Minn.  131,  59  Am.  Rep.  313,  28  N.  W.  3; 
Pennsylvania  R,  Co,  v.  Irwin,  85  Pa.  336. 

The  power  of  municipal  authorities  to  con- 
tract in  relation  to  a  given  matter  does  not 
carry  with  it,  by  implication,  power  to  make 
a  contract,  even  with  reference  to  such  mat- 
ter, which  shall  cede  away,  control  or  em- 
barrass their  legislative  or  governmental 
powers^  or  render  the  municipality  unable  in 
the  future  to  control  any  municipal  matter 
over  which  it  has  legislative  control. 

Flynn  v.  Little  Falls  Electric  d  Water  Co. 
74  Minn.  186,  77  N.  W.  38,  78  N.  W.  108. 

Collins,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  from  an  order  directing  that  a  per- 
emptory writ  of  mandamus  issue,  requiring 
and  compelling  the  defendant  transfer-rail- 
way company  to  proceed  forthwith  to  re- 
pair the  bridge  described  in  the  pleadings 
in  accordance  with  certain  plans  and  specifi- 
cations attached  to,  and  made  a  part  of,  the 
petition  for  such  writ.  The  bridge  in  ques- 
tion is  the  one  now  in  use  upon  University 
avenue,  in  the  city  of  St.  Paul.  It  is  more 
than  1,300  feet  in  length,  and  is  an  overhead 
crossing  of  a  large  number  of  defendant's 
tracks,  which  have  been  laid  over  the  ave- 
nue at  grade,  and  have  been,  and  now  are, 
in  constant  use  as  a  part  of  defendant's  sys- 
tem of  transfer  tracks.  The  latter  are  close 
together,  cross  the  avenue  obliquely,  and  oc- 
cupy a  space  of  about  360  feet  in  width,— 
a  little  more  than  one  third  of  the  length  of 
the  bridge.    The  defendant's  land  has  not 
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far  from  1,300  feet  frontage  on  the  avenue, 
80  that  the  bridge  practically  spans  the  en- 
tire tract.  An  overhead  crossing  having  be- 
come necessary,  the  president  of  defendant 
company  made  a  proposition  in  writing  to 
plaintiff's  common  council  to  construct  the 
same  of  a  certain  width,  and  in  accordance 
with  plans  to  be  satisfactory  to  the  city  en- 
gineer. Conditions  were  imposed  upon  the 
city,  in  the  proposition,  as  follows:  "The 
city  of  St.  Paul  to  agree  to  construct  all  the 
necessary  approaches  on  both  ends  of  said 
bridge,  and  pay  any  damages  to  owners  of 
property  abutting  on  said  apuroaches,  and, 
on  the  completion  of  the  briage  in  accord- 
ance with  the  plans  as  accepted  by  the  city 
engineer,  the  city  of  St.  Paul  is  to  maintain 
the  same  for  all  future  time.  The  city  of 
St.  Paul  to  further  agree  to  prohibit  all 
crossing  at  grade  of  tracks  of  the  Minnesota 
Transfer-Railway  Company  after  the  said 
bridge  is  completed,  ready  for  use;  and,  in 
the  event  that  permission  is  given  by  said 
city  to  any  company  to  construct  a  motor 
line,  an  elevated  railroad,  or  any  other  rail- 
way upon  University  avenue  across  the 
grounds  of  the  Minnesota  Transfer-Railway 
Company,  such  road  shall  not  be  permitted 
to  cross  the  tracks  of  the  transfer  company 
at  grade,  but  upon  a  bridge  to  be  construct- 
ed at  the  expense  of  said  elevated  railroad  or 
motor  line,  and  in  no  manner  at  the  expense 
of  the  Minnesota  Transfer-Railway  Com- 
pany; and  no  permission  shaill  be  given  any 
elevated  railroad  or  motor  line  to  build  a 
bridge  over  the  tracks  of  this  company  on 
University  avenue,  unless,  coupled  with  such 
permission,  it  is  required  that  the  bridge  be 
built  to  conform  to  that  which  the  Minne- 
sota Transfer-Railway  Company  hereby  pro- 
poses to  build,  so  far  as  length  of  spans  and 
clearance  above  the  rails  of  the  tracks  of 
the  Minnesota  Transfer-Railway  Company 
are  concerned."  In  addition,  the  proposition 
was  made  subject  to  approval  by  defendant's 
board  of  directors.  Later  the  city  council 
instructed,  by  resolution,  the  proper  officers 
to  enter  into  a  contract  with  defendant  cor- 
poration for  the  construction  of  the  bridge 
in  accordance  with  the  proposition.  The 
bridge  was  built  at  an  expense  of  about  $98,- 
000  to  defendant,  and  of  about  $25,000  to 
the  city.  It  was  much  more  of  a  structure 
than  defendant  deemed  necessary  for  public 
use  at  the  time,  but,  according  to  the  answer, 
defendant  ''participated  in  the  construction 
thereof,  relying  upon  the  good  faith  of  said 
city  and  of  its  officers  and  common  council, 
and  upon  the  aforesaid  acceptance  of  said 
proposition  and  report  as  a  valid  and  perma- 
nently binding  agreement  of  said  city  to 
maintain  and  repair  the  said  bridge  for  all 
future  time,  and  at  its  own  sole  expense." 
And  evidently  it  was  much  longer  than  was 
necessary  for  the  protection  of  the  public 
when  crossing  defendant's  tracks.  It  is  fur- 
ther averred  in  the  pleading  just  mentioned 
that  ever  since  its  construction  the  city  has 
maintained  the  bridge,  and  every  part,  and 
has  made  all  repairs  thereon,  except  in  one 
instance,  where  the  damages  were  occasioned 
by  a  collision  Of  cars  operated  by  defendant 
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itself.    The   order    for   judgment  was  upon 
the  petitioi^  and  answer. 

1.  It  is  argued  by  defendant's  counsel  that 
the  order  appealed  from  "was  in  plain  defi- 
ance of  Gen.  Stat.  1894,  §  5976,  for  the  rea- 
son that  there  is  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law." 
The  suggestion  of  counsel  is  that,  if  defend- 
ant is  bound  to  repair  the  bridge  in  question, 
the  plaintiff  city  can,  after  demand,  make 
the  necessary  repairs,  and  in  an  action  at 
law  recover  their  cost  from  his  client.  Two 
cases  are  cited  by  counsel  in  support  of  this 
claim:  Pem^ylvania  E.  Co,  v.  Irwin,  85  Pa. 
336,  and  Wellconie  v.  Leeds,  61  Me.  313.. 
Neither  is  in  point.  If  defendant  is  bound 
to  make  the  necessary  repairs,  the  estimated 
cost  being  upwards  of  $10,000,  the  character 
and  extent  thereof  is  a  question  which  nei- 
ther the  company  nor  the  city  can  determine 
absolutely  without  the  assent  of  the  other. 
Like  all  matters  involving  a  controversy  con- 
cerning public  duty  and  private  right,  it  is- 
to  be  adjusted  and  settled  by  judicial  inquiry 
and  determination.  The  plans  and  specifi- 
cations prepared  by  the  relator's  engineer 
and  approved  by  its  common  council,  and  the- 
direction  to  the  defendant  to  repair  the 
bridge  in  accordance  with  such  plans  and 
specifications,  were  not  conclusive  upon  the 
defendant,  and  did  not  fix  and  establish  the 
measure  of  its  duty  with  reference  to  these 
repairs.  These  are  matters,  if  put  in  issue,, 
for  the  determination  of  the  court  upon  any 
hearing.  If  the  city  should  make  repairs,, 
and  attempt  to  recover  the  cost  of  defendant, 
the  latter  would  deny  any  liability,  and 
would  unquestionably  depend  upon  the  fur- 
ther ground  that  it  had  been  given  no  op- 
portunity to  be  heard  when  the  necessity 
arose,  and  that  the  character  and  extent  of 
the  repairs  Qould  not  be  determined  by  the 
city  alone.  The  latter  would  be  unable  to 
have  these  matters  passed  upon  in  advance^ 
and  when  making  repairs  would  be  simply 
taking  the  chances  on  its  acts  being  after- 
wards approved  and  sustained  by  the  courts. 
If  this  be  so,  it  had  no  plain,  speedy,  or  ade- 
quate remedy  at  law,  and  could  therefore 
proceed  as  it  did.  The  general  rule  is  that 
"a  railroad  company  is  a  quasi  public  cor- 
poration, and  all  its  rights  and  powers  are 
conferred  upon  it,  not  merely  for  the  bene- 
fit of  the  corporation  itself,  but  also  in  trust 
for  the  benefit  of  the  public;  and,  whenever 
it  neglects  or  fails  to  perform  any  of  its  cor- 
porate duties,  it  may  generally  be  compelled 
to  perform  the  same  by  an  action  of  manda- 
mus." State  v.  Missouri  P,  jR.  Co,  33  Kan. 
176,  5  Pac.  772.  See  also  State  e^  rel.  Min- 
neapolis V,  St,  Paul,  M,  d  M.  R,  Co.  38  Minn. 
246,  36  N.  W.  870;  State  ex  rel,  Minneapolis 
V.  Minneapolis  d  St,  L,  R,  Co.  39  Minn.  219. 
39  N.  W.  153;  State  ex  rel,  Duluth  v.  St, 
Paul  d  D,  R.  Co,  If)  Minn.  473,  78  N.  W.  87  :• 
High,  Extr.  Legal  Rem.  $  320.  Mandamus  is 
certainly  a  suitable  form  of  action  to  try  the 
questions   involved  here. 

2.  The  duty  rested  upon  the  defendant 
corporation,  when  it  occupied  the  avenue 
with  ito  tracks,  to  restore  the  same,  by  some 
reasonably  safe  and  convenient  means,  to  its 
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former  condition  of  usefulness.  And  this  i 
duty  was  a  continuing  one.  The  common- 
law  rule  is  that,  where  a  person  or  a  corpo- 
ration is  given  the  right  to  build  a  railroad 
across  a  public  highway,  it  cannot  be  de- 
stroyed as  a  thoroughfare,  but  the  party  ob- 
taining such  right  is  bound  to  restore  or 
unite  such  highway  at  his  own  expense  by 
fiome  reasonably  safe  and  convenient  means 
of  passage.  No  statute  imposing  this  duty 
is  necessary.  **Thi8  duty  includes  the  doing 
of  whatever  is  necessary  to  restore  the  high- 
way to  such  condition, — as,  for  instance,  in 
case  of  a  bridge,  the  approaches  or  lateral 
embankments,  without  which  the  bridge 
would  be  useless.  This  duty  is  founded  upon 
the  equitable  principle  that  it  was  their  act, 
done  in  pursuance  of  their  own  advantage, 
which  rendered  this  work  necessary,  and 
therefore  they,  and  not  the  public,  should 
be  burdened  with  its  expense."  ^tate  ex  rel, 
Minneapolis  v,  8t.  Paul,  M,  d  M.  R.  Co.  35 
Minn.  133,  59  Am.  Rep.  313,  28  N.  W.  4,  and 
cases  cited.  And,  if  a  performance  of  this 
duty  makes  it  necessary  to  build  a  bridge, 
it  is  equally  as  necessary  that  it  should  be 
kept  in  repair.  It  must  be  maintained  while 
the  duty  continues,  that  the  public  may  be 
suitably  provided  for.  The  person  or  corpo- 
ration creating  the  necessity  can  only  be 
released  from  the  duty  by  some  act  of  the 
legislature. '  This  rule  is  not  very  seriously 
disputed  by  defendant's  counsel,  but  his  po- 
sition is  that  by  reason  of  an  acceptance  of 
the  proposition  made  to  the  city,  to  which 
we  have  referred,  and  the  building  of  the 
bridge  therein  mentioned  in  accordance  with 
plans  prepared  by  the  city  engineer,  defend- 
ant was  relieved  from  any  further  duty  in 
respect  to  the  University  avenue  crossing, 
and  is  no  longer  liable  under  the  common- 
law  rule  as  to  repairs  and  future  mainte- 
nance. 

3.  While  having  under  consideration  de- 
fendant's claim  of  a  grant  of  perpetual  im- 
munity from  its  otherwise  binding  obliga- 
tion to  keep  the  biridge  in  repair,  we  shall 
assume  what  is  denied  by  the  city  attorney 
in  his  argument, — that  the  city  did  enter,  in 
so  far  as  it  could,  into  a  contract  with  de- 
fendant corporation  to  build  a  part  of  this 
bridge  as  proposed  by  defendant's  president, 
and  that  in  this  contract  the  city  accepted 
and  agreed  to  abide  by  the  conditions  con- 
tained in  the  proposition,  hereinbefore  quot- 
ed in  full, — one  being  that  it  was  to  main- 
tain the  structure  "for  all  future  time," — 
and  that  the  bridge  in  question  was  built 
and  completed  in  strict  compliance  with  a 
duly-executed  contract,  in  all  matters  of 
form.  The  question  then  is,  Was  it  within 
the  power,  express  or  implied,  of  the  city  offi- 
cials to  enter  into  an.  agreement  of  this  char- 
actei:  which  would  be  of  any  validity?  Not 
only  did  the  council  appropriate  city  funds 
to  and  in  the  construction  of  a  bridge  which, 
in  80  far  as  it  crossed  the  railway  tracks, 
was  made  necessary  by  defendant's  acts,  and 
which,  as  a  consequence,  defendant  was 
obliged  to  wholly  construct,  but  it  accepted 
conditions,  and  attempted  to  bind  the  muni- 
cipality, for  all  future  time,  to  maintain  this 
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bridge  at  that  particular  point.  Without 
regard  to  what  might  be  needed  by  the  pub- 
lic at  some  future  period,  the  council  at- 
tempted to  bind  the  city  to  repair  and  to  keep 
in  existence  for  all  time  a  bridge  but  one  half 
as  wide  as  the  avenue  across  which  defend- 
ant  had  laid  a  large  number  of  tracks,  evi- 
dently used  as  part  of  its  transfer  yard,  and 
not  merely  for  ordinary  crossing  purposes. 
The  council  went  further  than  this.  It  at- 
tempted to  bind  the  city  not  to  cross  the 
tracks  at  the  surface  grade  or  otherwise,  nor 
to  allow  any  street-car  or  traction  company 
so  to  do,  or  to  so  cross  at  any  other  grade 
than  that  fixed  by  the  height  of  the  bridge. 
If  such  a  contract  could  be  upheld,  the  city, 
without  any  consideration  whatever,  and  as 
a  gratuity,  gave  away  and  waived,  as  was 
said  by  the  court  below,  "a  most  valued  right 
given  to  it  at  common  law,  viz.^  the  right  to 
compel  the  respondent  to  provide  and  forever 
maintain  suitable  and  safe  crossings  on  Uni- 
versity avenue  over  its  tracks  and  other 
grounds,  a  distance  of  over  1,300  feet,  and  it 
relieved  the  respondent  for  all  time  from  any 
and  all  obligations  in  that  behalf."  Such  an 
arrangement,  ignoring  entirely  the  question 
of  consideration,  was  ultra  vires.  It  was  not 
binding  on  either  party.  It  cannot  be  that 
the  common  council  of  1888,  by  the  passage 
of  a  resolution  providing  for  the  constcuction 
of  a  bridge  60  feet  in  width  in  a  street  120 
feet  wide,  to  be  perpetually  maintained  by 
the  city,  could  limit  or  control  the  legisla- 
tive action  of  its  successors,  or  could  abdi- 
cate it«  right,  as  future  necessity  should  re- 
quire, to  compel  the  construction  and  main- 
tenance of  a  bridge  or  viaduct  of  such  dimen- 
sions, width,  and  construction  as  should,  as 
nearly  as  may  be,  restore  the  street  to  its 
former  condition  of  usefulness.  We  have  al- 
ready held  that  the  power  of  municipal  au- 
thorities to  contract  in  relation  to  a  given 
matter  does  not  carry  with  it  by  implication 
power  to  make  a  contract,  even  with  refer- 
ence to  such  matter,  which  shall  cede  away, 
control,  or  embarrass  their  legislative  or  gov- 
ernmental powers,  or  render  the  municipali- 
ty unable  in  the  future  to  control  any  muni- 
cipal matter  over  which  it  has  legislative 
control  (Flynn  v.  Little  Falls  Electric  d 
Water  Co,  74  Minn.  186,  77  N.  W.  38,  78  N. 
W.  106;  State  ex  rel.  St.  Paul  v.  St.  Paul 
City  R.  Co.  (Minn.)  81  N.  W.  200)  ;and  also 
that  a  municipal  corporation  intrusted  with 
power  of  control  over  public  streets  cannot, 
by  contract  or  otherwise,  irrevocably  sur- 
render any  part  of  such  power,  without  the 
explicit  consent  of  the  legislature,  because 
such  power  is  in  the  nature  of  a  trust  held 
by  the  corporation  for  the  state  (Nash  v. 
Loirry,  37  Minn.  261,  33  N.  W.  787).  And. 
of  course,  it  is  a  general  and  fundamental 
principle  of  law  that  all  persons  contracting 
with  a  municipal  corporation  must,  at  their 
peril,  inquire  into  the  power  of  the  corpora- 
tion or  its  officers  to  make  the  contract.  Fu- 
ture conditions  may  require  that  the  public 
thoroughfare  be  restored  to  its  normal  con- 
dition, so  that  there  may  be  a  grade  crossing 
for  all  persons  who  may  have  occasion  to 
cross  on  foot   or   in   vehicles.    This  would 
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compel  the  defendant's  tracks  to  be  put  over- 
head or  underneath  the  surface.  And  it  is 
not  improbable  that  in  time  the  traveling 
public  may  need,  for  its  use,  the  full  width  of 
the  avenue,  120  feet,  instead  of  the  (30  feet 
now  accorded.  These  things  would  be  ab- 
solutely prohibited,  should  -we  sustain  de- 
fendant's contention.  The  alleged  contract 
was  and  is  invalid.  Counsel  for  defendant 
has  cited  the  case  of  State  ex  rel,  Bunnell  v. 
Ensign,  54  Minn.  372,  56  N.  W.  41,  as  in  con- 
flict with  State  ex  rel,  Minneapolis  v.  St. 
Paul,  M.  d  M.  R,  Co,  35  Minn.  131,  59  Am. 
Rep.  313,  28  N.  W.  3.  But  there  is  no  con- 
flict, for  the  case  first  mentioned  was  not  an 
action  brought  to  compel  a  railway  company 
to  restore  a  street  which  it  had  crossed  with 
its  tracks  to  its  previous  state  of  usefulness, 
by  bridging  or  otherwise.  It  was  a  proceed- 
ing under  the  charter  of  tlie  city  of  Duluth, 
in  which  a  viaduct  had  to  be  built  over  rail- 
way tracks  in  connection  with,  and  as  a  part 
of,  a  street  improvement.  A  bridge  over  the 
tracks  would  have  been  a  detriment,  instead 
of  what  was  required, — an  improvement. 
The  city,  instead  of  assessing  the  benefits 
arising  to  the  railway  company,  if  any,  ac- 
cepted $50,000  from  the  latter  in  lieu  of  an 
assessment,  and  then  assessed  benefits  to 
other  property  as  provided  by  the  charter. 
More  tiian  this,  there  was  nothing  in  the  rec- 
ord in  that  case  which  tended  to  show  that 
the  street  involved  had  been  laid  out  or  used 
as  a  public  thoroughfare  before  the  railway 
company  laid  its  tracks,  and  therefore  no 
duty  of  the  company,  at  common  law  or  by 
statute,  was  shown  to  have  been  neglected. 
Counsel  also  urges  that,  as  this  bridge  was 
the  result  of  a  compromise  between  the  city 
and  the  defendant,  the  former  is  estopped 
from  asserting  the  claim  now  made  upon  the 
latter.  It  was,  urges  counsel,  the  finality  of 
a  fair  and  intelligent  compromise.  We  are 
justified  in  saying  that  a  very  large  propor- 
tion of  bridges  built  by  railway  companies 
over  their  tracks,  where  highways  are 
crossed,  are  the  result  of  compromises, — 
many  of  them  the  result  of  protracted  litiga- 
tion. There  is  frequently  a  difference  of 
opinion  between  railway  officials  and  city  au- 
thorities as  to  when  a  necessity  arises,  and 
what  is  needed  in  the  way  of  structures.  Es- 
toppel in  this  case,  or  in  any  other  where  a 
plain  duty  rests  upon  a  party,  cannot  be 
predicated  upon  the  compromise  of  some  dif- 
ference of  opinion  as  to  exactly  what  the  per- 
formance of  that  duty  requires.  The  rule  re- 
lied on  by  counsel,  that  the  doctrine  of  ultra 
vireSy  when  invoked  for  or  against  a  corpora- 
tion, should  not  be  allowed  to  prevail  where 
it  would  defeat  the  ends  of  justice  or  work 
a  legal  wrong,  is  against  him;  for  here  the 
ends  of  justice  will  be  subserved  by  compel- 
ling the  defendant  to  perform  its  duty.  And 
no  legal  wrong  is  done  to  his  client  by  com- 
pelling it  to  abide  by  its  legal  obligation  to 
provide  and  maintain  a  suitable  crossing 
over  its  tracks.  We  have  referred  to  the 
claim  of  counsel  that,  under  its  charter,  de- 
fendant was  authorized  to  construct  this 
bridge,  and  also  to  maintain  it.  It  is  true 
that  by  virtue  of  a  charter  provision  (Spe- 
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cial  Laws  1885,  chap.  7,  §  3)  the  city  is  given 
power  to  build  "any  bridge  or  bridges,  and 
also  the  approaches  thereto  in  any  street  or 
streets,  highway  or  highways  of  said  city, 
over  railway  tracks  or  other  places."  If  the 
legislature  had  intended  to  relieve  railway 
corporations  from  the  duty  imposed  at  com- 
mon law  in  reference  to  public  ways  already 
in  use,  and  then  crossed  by  railway  tracks, 
apt  language  would  have  been  found  in 
which  to  express  the  rule.  As  the  section 
reads,  we  should  have  to  infer  altogether  too 
much  as  to  such  intent. 

We  are  of  opinion  that  an  agreement  on 
the  part  of  the  city  to  maintain  this  bridge 
for  all  time  was  beyond  the  power  of  the 
ofiicers  of  the  city,  contrary  to  public  policy, 
void,  and  of  no  effect,  and  that  the  order  of 
the  court  heloic  directing  a  peremptory  writ 
of  mandamus  should  he  affirmed. 

It  is  so  ordered. 


STATE  of  Minnesota,  Respi., 

V. 

M.  H.  SHEROD,  Appt. 


SAME,  Re^pt., 
Pat  OGRADS:,  Appt. 


SAME,  Rf:spt,,     • 
r. 
David  W  HORRIGAN,  Appt. 

( MIdd ) 

*  Chapter  24n,  Gen.  I^awfi  1899,  relattn^ 
to  baklnir  po>vders,  held  coDstltntlonal ; 
not  beiug  an  infringement  upon  private  rights, 
and  not  class  legislation. 

(July  14,   1900.) 

APPEALS  by  defendants  from  judgments 
of  the  Municipal  Court  of  St.  Paul  con- 
victing them  of  violating  a  statute  requiring 
labels  to  be  placed  upon  packages  of  baking 
powder.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  S.  O.  Olmstead,  for  appellants 
Sherod  and  Horrigan : 

Where  the  only  offense  charged  was  the 
sale  of  an  unlabeled  can,  the  state  had  no 
right  to  introduce  evidence  tending  to  prove 
the  other  offense,  of  selling  a  baking  powder 
containing  deleterious  ingredients. 

State  V.  Hoyt,  13  Minn.  132,  Gil.  125 ; 
State  V.  Masteller,  45  Minn.  128,  47  N.  W. 

541. 

So  far  as  the  same  applies  to  baking  pow- 
der, chapter  7  of  the  Laws  of  1889  as 
amended,  chapter  119  of  the  Law;^  of  1891, 
and  chapter  245  of  the  Laws  of  1899,  are  in 
violation  of  the  provisions  of  the  Constitu- 
tion of  the  state  of  Minnesota,  art.  1,  |  2, 
and  art.  4,  99  33,  34. 

•Headnote  by  Lewis,  J. 


Note. — As  to  ordinance  prohibiting  colored 
netting  over  fmlt,  see  Frost  v.  Chicago  (111.) 
49  L.  R.  A.  657,  and  fooitiote  as  to  regulations 
of  sales  of  articles  of  food  within  the  police 
power. 
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The  legislature  must  treat  all  alike  who 
are  in  the  same  condition,  must  make  the 
law  apply  to  a  whole  class;  and  the  class 
must  be  selected  on  some  distinction,  or  be 
de6ned  by  some  principle,  which  might  nat- 
urally or  prol)orly  distinguish  it  from  all 
other  classes. 

State  ex  rel.  Luria  v.  Wagener,  69  Miim. 
20C.  38  L.  R.  A.  677,  72  N.  W.  67. 

No  arbitrary  distinction  between  different 
kinds  or  classes  of  business  can  be  sustained, 
the  conditions  being  otherwise  similar. 

State  ex  rel.  McGuc  v.  Ramsey  County 
Sheriff,  48  Minn.  236,  51  N.  W.  112. 

It  must  be  based  upon  some  natural  rea- 
son, some  reason  suggested  by  necessity, 
some  diirerence  in  the  situation  and  circum- 
stances of  the  subjects  placed  in  the  differ- 
ent classes,  suggesting  the  necessity  of  dif- 
ferent legislation  with  respect  to  them. 

By  necessity  is  meant  practical,  and  not 
absolute,  necessity;  but  the  characteristics 
which  will  serve  as  a  basis  of  classification 
must  be  substantial,  and  not  slight  or  illu- 
sory. 

Stale  ex  rel.  Courthouse  rf-  Citif  Hall 
Comrs.  V.  Cooley,  56  Minn.  540,  68  N.  W.  150. 

Police  power  is  "the  power  to  impose  such 
restrictions  upon  private  rights  as  are  prac- 
tically necessary  for  the  welfare  of  all. 
«  .  .  And  it  must  be  confined  to  such  re- 
strictions and  burdens  as  are  thus  necessary 
to  promote  the  public  welfare,  or,  in  other 
words,  to  prevent  the  infliction  of  public  in- 
jury." 

State  ex  rel.  Beek  y.  Wagener,  77  Minn. 
483.  40  L.  R.  A.  442,  80  N.  W.  633. 

This  injury  can  come  only  through  being 
defrauded  by  purchasing  as  genuine  a  spu- 
rious article,  or  by  purchasing  an  article  in- 
trinsically injurious  to  health. 

Whether  the  manufacture  and  sale  of  bak- 
ing powder  is  such  a  trade  as  requires  regu- 
lation on  the  ground  that  it  is,  or  is 
likely  to  become,  a  menace  to  public  health, 
is  strictly  a  judicial  question,  and  as  such 
to  be  determined  upon  the  evidence  in  the 
case  and  such  other  matters  as  the  court 
may  take  judicial  notice  of. 

In  this  prosecution  the  state  had  every  op- 
portunity to  show  the  deleterious  character 
of  the  ingredients  of  the  various  baking  pow- 
ders, and  to  demonstrate  that  they  are  cap- 
able of  producing  injury  to  the  public.  It 
has  failed  to  do  so. 

The  constitutional  amendment  of  1802. 
imposing  a  restriction  upon  class  legislation, 
applies  to  legislation  of  this  character. 

State  ex  rel.  Luria  v.  Wagener,  69  Minn. 
206,  38  L.  R.  A.  677,  72  N.  W.  67. 

Messrs.  Mnnn  &  Thyseson,  for  appel- 
lant O'Grady: 

The  police  power  can  only  be  exercised  for 
the  purpose  of  preserving  the  public  health, 
public  morals,  and  public  welfare.  In  the 
exercise  of  that  power  the  state  must  impose 
only  such  burdens  as  are  necessary  in  order 
to  protect  or  preserve  the  public  health,  mor- 
als, and  welfare. 

Butler  V.  Chambers,  36  Minn.  69,  30  N.  W. 
308;  Stole  v.  Thompson,  44  Minn.  271,  46  N. 
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W.  410;  Hannibal  <C-  St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  465,  24  L.  ed.  527. 

It  is  not  necessary,  in  order  to  protect  the 
health  of  the  citizens  of  this  state,  to  require 
the  manufacturei*  of  a  baking  powder  which 
is  admittedly  pure,  sold  without  deception  or 
fraud,  and  which  contains  no  substance  or 
compound  in  any  way  injurious  to  the  health 
of  the  individual  using  it,  to  label  such  pow- 
der. 

The  police  power  of  the  state  is  ordinarily 
directed  to  such  articles  as  are  dangerous  or 
deleterious  to  the  public  health.'  or  to  such 
articles  as  are  being  sold  for  what  they  are 
not,  or  simulating  something. 

Harvey  v.  Huffman,  39  Fed.  Rep.  646,  note. 

Messrs.  W.  B.  Doufslas,  Attorney  Gen- 
eral, Horace  E.  Biselow  and  F.  W.  ZoU- 
man,  for  respondent: 

The  business  of  manufactunng  and  selling 
baking  powders  is  properly  subject  to  regu- 
lation by  the  state  under  its  police  power. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Stup.  Ct  Rep.  273;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  9a2.  1257;  Latcton  v.  Steele,  152  U.  S.' 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Crutcher  v.  Kentucky,  141  U.  S.  47,  37  L. 
ed.  649,  11  Sup.  Ct.  Rep.  851;  People  v.  Gi- 
rard,  145  N.  Y.  105,  39  N.  E.  823;  Louis. 
vilJe  £  iV.  R.  Co.  v.  Kentucky,  161  U.  S.  677, 
40  L.  ed.  849,  10  Sup.  Ct.  Rep.  714. 

The  business  of  manufacturing  and  sell- 
ing baking  powders  is  liable  to  result  in  im- 
position and  fraud  upon  the  public,  if  not  in 
injury  to  the  public  health,  and  is  tliere- 
fore  subject  to  police  regulation,  at  least  to 
some  extent. 

Siolz  v.  Thompson,  44  Minn.  271,  46  N.  W. 
410. 

Although'  a  business  may  be  harmless  and 
legitimate  when  honestly  conducted,-  yet  if, 
by  reason  of  its  peculiar  character,  it  is  li- 
able to  become  the  means  of  fraud  and  im- 
position upon  the  public,  it  necessarily  fol- 
lows that  the  regulation  of  the  business  is 
within  the  police  power  of  the  state. 

State  ex  rel.  Minces  v.  Schoenig,  72  Minn. 
529,  75  N.  W.  711. 

The  police  regulations  contained  in  the 
law  under  consideration  are  valid. 

The  courts  will  never  assume  to  determine 
whether  these  measures  are  wise  or  the  best 
that  might  have  been  adopted,  provided  only 
that  they  are  such  as  have  some  relation  to, 
and  some  tendency  to  accomplish,  the  desired 
end. 

Butler  v.  Chambers,  36  Minn.  73,  30  N.  W. 
308;  State  v.  Donaldson,  41  Minn.  74,  42  X. 
W.  781 ;  Rippe  v.  Becker,  56  Minn.  112,  22  L. 
R.  A.  857,  57  N.  W.  331;  State  v.  Corbctt,  57 
Minn.  349,  24  L.  R.  A.  498,  4  Inters.  Com. 
Rep.  694,  59  N.  W.  317;  State  ex  rel.  Cor- 
coran v.  Chapel,  64  Minn.  130,  32  L.  R.  A. 
131,  60  N.  W.  205;  State  v.  Smith,  58  Minn. 
35,  25  L.  R.  A.  759,  59  N.  W.  545 ;  State  v. 
Aslesen,  50  Minn.  5,  52  N.  W.  220;  State  v. 
Alrozi7iski,  59  Minn.  465,  27  L.  R.  A.  76,  61 
N.  W.  560 ;  Powell  v.  Pennsylvania,  127  U. 
S.  684,  32  L.  ed.  256,  8  Sup.  Ct.  Rep.  992, 
1257. 

No  man  has  a  constitutional  right  to  keep 
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secret  the  composition  of  substances  which 
he* sells  to  the  public  as  articles  of  food. 
State  V.  Aslescn,  50  Minn.  5,  52  N.  W.  220. 

Lewis,   J.,   delivered  the   opinion  of   the 
court: 

These  three  cases  were  submitted  together, 
and  may  be  so  disposed  of.  The  only  question 
involved  is  the  constitutionality  of  the  bak- 
inj;  powder  law  (Gen.  Laws  1899,  chap.  245). 
This  statute  requires  all  manufacturers  and 
sellers  of  all  compounds  or  mixtures  intend- 
ed for  use  as  a  baking  powder  to  aiRx  a  label 
to  every  box  or  can,  containing  the  name  and 
residence  of  the  manufacturer,  and  the 
words,  "This  baking  powder  is  composed  of 
the  following  ingredients,  and  none  other" 
(following  the  names  of  the  ingredients). 
This  chapter  is  an  amendment  to  chapter  7, 
Gen.  Laws  1880,  which  required  such  a  label 
to  be  put  upon  boxes  and  cans  containing 
alum,  in  any  form  and  shape,  as  a  constitu- 
ent. The  effect  of  the  amendment  of  1809 
was  to  require  the  label  to  be  placed  upon 
all  baking  powders,  regardless,  of  whether 
•they  cont-ained  alum  or  any  deleterious  sub- 
stance, or  were  pure  and  healthful.  The  sev- 
eral defendants  were  convicted  in  the  munici- 
pal court  of  St.  Paul  of  selling  baking  poiv- 
der  without  placing  thereon  the  required  la- 
bel, and  they  appeal  from  judgments  entered 
in  such  proceedings. 

In  the  case  against  O'Grady  we  are  asked 
to  pass  upon  the  law,  conceding,  under  stipu- 
lation, that  the  baking  powder  sold  was  a 
pure  cream  of  tartar  powder  and  not  injur- 
ious to  the  public  health,  whereas  in  the 
other  cases  the  state  took  the  position,  and 
introduced  evidence  to  that  effect,  that  the 
cream  of  tartar  pow^dcrs  were  not  pure  and 
healthful,  and  that  the  law  should  be  sus- 
tained.on  that  ground.  The  amendment  of 
1899  having  wiped  out  all  dis-tinction  be- 
tween the  various  kinds  of  powders,  requir- 
ing the  label  as  to  the  ingredients,  without 
regard  to  purity  or  healthfulness,  the  consti- 
tutionality of  the  law  does  not  depend  upon 
the  nature  of  the  ingredients  of  the  powders 
sold  by  defendants  Sherod  and  Ilorrigan,  and 
we  'will  not  consider  the  evidence  in  that  re- 
spect. If  the  law  cannot  be  sustained  upon 
the  broad  ground  that  it  is  a  proper  exercise 
of  the  police  power  of  the  state,  without  re- 
gard to  the  purity  and  healthfulness  of  any 
particular  powder,  then  it  cannot  be  sus- 
tained with  reference  to  powders  which  are 
impure  and  harmful  in  their  use.  The  law 
is  attacked  upon  the  usual  grounds  urged  in 
such  cases,  viz.,  that  it  is  not  a  proper  exer- 
cise of  the  police  power  of  the  state,  and  is 
in  violation  of  article  1,  5  2,  and  article  4,  §§ 
33.  34,  of  the  state  Constitution. 

Appellants  advance  the  argument  that,  if 
the  baking  powders  are  pure  cream  of  tar- 
tar powders,  there  is  no  reason  requiring 
their  ingredients  to  be  published,  and  it  is 
an  unwarranted  interference  with  a  manu- 
facturer's or  dealer's  business  to  put  him  to 
that  expense  and  annoyance.  Further,  that 
the  public  will  receive  no  benefit  from  such 
labels ;  that  purchasers  of  such  powders  do  ■ 
not  know  the  meaning  of  the  terms  used;  * 
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that  it  is  unjust  to  cause  a  manufacturer 
or  dealer  in  pure  powders  to  submit  to  such 
a  law,   for  the  purpose  of  exposing  those 
who  make  or  deal  in  a  harmful  article;  that 
if  bucli  a  law  can  be  enforced  against  bak- 
ing powders,  without  reference  to  their  pur- 
ity, then  pure  sugar,  pure  flour,  and  other 
pure  staple  articles  of  food  may  be  like- 
wise brought  under  similar  restrictions,  and 
to  single  out  baking  powder  in  this  manner  is 
class  legislation  and  void.    There  is  nothing 
new  in  all  of  these  objections.     The  field  has 
been  fully  covered  by  decisions  of  this  court 
wherein   the  general   principles   controlling 
these  cases  have  been  established,  and  it  is 
only  necessary  to  refer  to  them.     The  188D 
law  was  construed  in  the  case  of  Stolz  v. 
Thompson,  44  Minn.  271,  46  N.  W.  410.     As 
above  stated,   that  law  required  the  label 
only  as  to  powders  containing  alum.     The 
court  says:     "The  statute  does  not  prohibit 
the  manufacture  or  sale  of  bakir-;  powder 
containing  alum,  but  requires  the  f.ict.  when 
alum  is  a  constituent  of  it,  to  be  disclosed 
in  the  manner  specified.     We  have  no  doubt 
that  it  is  within  the  power  of  the  legislature 
to  impose  this  requirement.     We  need  not 
enter  upon  a  con.sideration  of  the  question  as 
to  whether  the  use  of  alum  in  food  in  such 
qu<intities  as  might  be  included  in  a  baking 
powder  is  or  is  not  injurious  to  health.  The 
validity  of  that  part  of  the  law  which  we  are 
considering  does  not  depend  upon  the  fact 
being  that  it  is  injurious."    Then  follows  a 
very  full  statement  of  the  reasons  for  sus- 
taining  the  law.     They  are  as  follows :  That 
the  use  of  baking  powder  compounds  has  be- 
come common:  that,  being  a  compound,  the 
people  should  know  the  contents,  that  they 
may  judge  of  their  quality  before  purchas- 
ing; that  people  are  less  easily  imposed  upon 
when   the  contents   are  thus  made  known. 
'"The  owner  of  sueh  property  may  be  legal- 
ly required,  as  a  matter  of  proper  police  reg- 
ulation for  the  benefit  of  the  people  in  gen- 
eral, to  sell  for  what  it  actually  is,  and  upon 
its  own  merits,  and  is  not  entitled,  as  a  mat- 
ter of  constitutional  right,  to  the  benefit  of 
any  additional  market  value  which  he  may 
secure  by  concealing  its  true  character."     It 
will  be  noticed  that  this  decision  rests  upon 
the  broad  ground  that  baking  powders  are  a 
compound,  the  contents  of  which  the  people 
have  a  right  to  know  before  purchasing;  and, 
although  the  law  then  referred  to  alum  com- 
pounds, the  opinion  expressly  states  that  it 
is  immaterial  whether  or^iot  alum  is  inju- 
rious in  such  use.     This  decision  covers  every 
proposition    advanced    by    appellants.       If 
there  was  good  reason  for  that  law  at  that 
time,  there  is  more  reason  for  the  present 
law  at  this  time.    According  to  the  testi- 
mony of  an  expert  witness,  there  are  nearly 
fifty  kinds  of  baking  powders  on  the  market. 
They  are  divided  in  several  classes,  which  it 
is  not  here  necessary  to  mention.    It  is  well 
known  that  there  is  a  great  controversy  go- 
ing on,  the  world  over,  as  to  the  merits  of  the 
various  kinds  of  baking  powder.     Eminent 
scientists  difi'er  as  to  which  are  harmful  and 
which  are  Avholesome.     Baking  powders  are 
inclosed  in  sealed  cans  or  boxes,  to  protect 


1900. 


State  v.  Shkkod. 


663 


them  from  moisture,  and  can  easily  be  adul- 
terated and  pushed  upon  the  market.  It 
does  not  follow  that,  because  a  powder  is 
now  pure  cream  of  tartar,  some  other  ingre- 
dient may  not  be  added  at  a  future  time.  The 
«tate  aims  to  deal  justly  by  all  manufactur- 
ers and  dealers,  by  subjecting  them  all  to 
the  same  requirements.  Each  manufacturer 
must  deal  honestly  with  the  public,  if  he 
would  keep  their  confidence;  but  those  who 
haye  so  dealt,  and  built  up  great  reputations 
upon  the  excellence  of  their  goods,  should  not 
complain  at  being  obliged  to  take  the  public 
still  further  into  their  confidence,  by  openly 
making  known  the  contents  of  the  article. 
Appellants  base  their  claim  that  the  statute 
is  class  legislation  upon  the  ground  that  it 
distinguishes  baking  powders  from  other 
well-known  food  products,  suoh  as  butter, 
sugar,  and  flour.  While  there  is  a  clear  dis- 
tinction between  baking  powders,  which  con- 
sist of  compounds  or  mixtures,  and  the  arti- 
cles mentioned,  which  are  primary  food 
products,  we  are  not  prepared  to  say  that 
such  a  statute  might  not  be  extended  to  in- 
clude such  articles,  if,  in  the  opinion  of  the 
legislature,  the  adulteration  of  those  prod- 
ucts would  make  it  advisable.  That  ques- 
tion is  not  before  us.  But  that  baking  pow- 
ders may  be  treated  as  a  class,  without  being 
subject  to  the  objection  of  being  class  legis- 
lation, has  been  decided  in  Stolz  v.  Thomp- 
son, 44  Minn.  271,  46  N.  W.  410.  As  stated 
in  State  v.  Smithy  68  Minn.  35,  25  L.  R.  A. 
750,  69  N.  W.  545,  "when  a  subject  is  within 
that  [the  police]  power,  the  extent  to  which 
it  shall  be  exercised,  and  the  regulations  to 
effect  the  desired  end,  are  generally  wholly 
in  the  discretion  of  the  legislature."  Again, 
in  State  v.  Mrozinski,  69  Minn.  465,  27  L.  R. 
A.  76,  61  N.  W.  560,  "The  courts  will  never 
set  up  their  judgment  against  that  of  the 
legislature,  and  hold  a  police  law  invalid,  un- 
less it  is  clearly  so,  as  having  no  reasonable 
tendency  to  accomplish  the  desired  end." 
The  law  in  question  reasonably  tends  to  pre- 
vent fraud,  and,  for  the  reasons  stated,  is 
not  an  infringement  upon  private  rights,  and 
is  not  class  legislation. 

Judgments  and  orders  affirmed. 

Brown,  J.,  absent,  took  no  part. 


John  T.  FOX,  Admr.,  etc.,  of  Ethel  Vander- 
warker.  Deceased,  Appt., 

V. 

Henry  G.  HICKS,  Exr.,  etc.,  of  John  Van- 
derwarker.  Deceased,  Respt.y 


Re  Estate  of  John  VANDERWARKER,  De- 
ceased. 


( 


.Minn. 


) 


*1.  "When  a  divorce  hns  been  grranted 
to  the  '«Tife,  and  unrestricted  eustody  of 
the  minor  child  of  the  marriaf^e  given  her  In 
the  decree,  her  own  domlcll  establishes  that 

'    of  the  child. 

^Headnotes  by  Lovely,  J. 

Note. — As  to  domlcil  of  Infants,  see  also  Kel- 
•ey  V.  Green  (Conn.)  38  L.  R.  A.  471. 
60  L.  R.  A. 


2.  Upon  the  lai^  of  the  domlcll  of  snch 
minor  child  at  the  time  of  its  death  depend 
the  inheritance  rights  of  its  heirs. 

3.  liVliere  a  apeclflc  leeracy  la  set  apart 
from  an  estate  for  a  minor  legatee,  to  be 
given  her  at  a  time  in  the  future,  as  under 
the  terms  of  the  will  in  this  case,  such  legacy 
is  vested ;  and  the  fund  designated  therein 

i  should  be  segregated  from  the  estate,  and,  up- 
on her  death  before  its  receipt,  descends  to 
her  heirs. 

(August  16,  1900.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty reversing  an  order  of  the  Probate  Court 
awarding  to  the  executor  of  Ethel  VandAr- 
warker,  deceased,  a  legacy  in  her  lavor 
found  in  the  will  of  John  Vanderwarker. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Oeorge  D.  Emery,  for  appellant: 

The  divorce  canceled  all  right  of  the  fath- 
er to  the  custody  or  control  of  the  child, 
and  transferred  all  his  parental  rights  to 
the  mother. 

Wilkinson  v.  Deming,  80  111.  342,  22  Am. 
Rep.  102. 

To  effect  a  change  of  domlcil  there  must 
be  both  an  actual  residence  and  an  intent 
to  remain  there. 

Magowan  v.  Magowan,  57  N.  J.  Eq.  322, 
42  Atl.  330. 

Tlie  party  entitled  to  the  custody  of  the 
child  has  the  right  to  determine  its  domicil, 
and  to  change  it. 

Deering's  Civil  Code  (Cal.)  §  213; 
Brightly's  Purdon's  Digest  (Pa.)  1154; 
Townsend  v.  Kendall,  4  Minn.  422,  Gil.  315, 
77  Am.  Dec.  634;  Burritt  v.  Burritt,  29 
Barb.  124. 

By  the  divorce  decree  the  care,  custody, 
and  control  were  expressly  awarded  to  the 
mother.  This,  then,  gave  the  mother,  effect- 
ually, the  right  to  fix  and  determine  and 
change  the  domicil  of  the  child. 

People  ex  rel.  Campbell  v.  Dewey,  23 
Misc.  267,  60  N.  Y.  Supp.  1013;  Deering's 
Civil  Code  (Cal.)  §  213;  Brightly's  Pur- 
don's  Digest  (Pa.)  1154;  Townsend  v. 
Kendall,  4  Minn.  422,  Gil.  315,  77  Am.  Dee. 
534;  Bui-^-itt  v.  Burritt,  29  Barb.  124. 

The  guardian  has  a  right  to  change  the 
domicil  of  the  child, — even  to  another  state, 
— the  interest  or  benefit  to  the  child  being 
the  sole  object  to  which  the  court  will  look. 

Pedan  v.  Rohh,  8  Ohio,  227;  Wood  v. 
Wood,  5  Paige,  605,  28  Am.  Dec.  451 ;  Story, 
Confl.  Laws,  §  500;  2  Kent,  Com.  227,  not« 
h;  Corrie  v.  Coirie,  42  Mich.  510,  4  N.  W. 
213;  Wilkinson  v.  Deming,  80  111.  342,  22 
Am.  Rep.  192;  Wilson  v.  McMillan,  62  Ga. 
16,  35  Am.  Rep.  118,  note;  People  ex  rel. 
Campbell  v.  Dewey,  23  Misc.  267,  50  N.  Y. 
Supp.  1013;  Marvin  v.  Foster,  61  Minn. 
154,  63  N.  W.  484;  People  ex  rel.  Allen  v. 
Allen,  40  Hun,  611;  Wakefield  v.  IveSy  35 
Iowa,  238;  Townsend  v.  Kendall,  4  Minn. 
415,  Gil.  315,  77  Am.  Dec.  534. 

A  judicial  award  of  children  to  the  moth- 
er should  be  presumed  to  carry  with  it  a 
transfer  of  parental  duties  as  well  as  par- 
ental rights. 
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Brow  ▼.  BrightnuM,  136  Mass.  187;  £(/an- 
ton  y.  WiUaon,  3  Dav,  37,  3  Am.  Dec  255. 

An  estate  created  by  will  must  be  held  to 
vest  immediately  on  the  death  of  the  testa- 
tor, unless  the  intention  to  make  it  contin- 
gent only  clearly  and  unequivocally  ap- 
pears. 

Scofield  V.  Olcott,  120  111.  371,  11  N.  E. 
351;  2  Redf.  Wills,  *218;  Bayard  v.  Atkins, 
10  Pa.  17;  Doc  ex  dem.  Poor  v.  Considine, 
6  Wall.  475,  18  L.  ed.  875;  Collins  v.  Met- 
calfe, 1  Vem.  461 ;  Saunders  v.  Vautier, 
Craig  &  P.  247;  2  Redf.  Wills,  ••221,  234, 
236,  251;  McCartney  v.  Oshum,  118  111. 
403,  9  N.  E.  210;  Collier's  Will,  40  Mo.  289; 
Uuher  v.  Donoghue,  49  N.  J.  Eq.  125,  23 
Atl.  495;  Little's  Appeal,  81  Pa.  190;  Clark- 
swi  V.  Pell,  17  R.  1.  646,  24  Atl.  110;  Rob- 
inson's Estate,  I4d  Pa.  418,  24  Atl.  297; 
Sellers  v.  Kccd,  88  Va.  377,  13  S.  E.  754; 
Ingraluim  v.  Ingraham,  169  111.  432,  48  N. 
E.  661,  49  N.  E.  320;  McArthur  v.  Scott, 
113  U.  S.  375,  28  L.  ed.  1025,  5  Sup.  Ct. 
Rep.  652 ;  Hawkins,  Wills,  225,  226 ;  Phipps 
V.  Ackers,  9  Clark  &  F.  591 ;  Furness  v.  Fox, 
1  Cush.  134,  48  Am.  Dec.  593 ;  Eldridge  v. 
Eldridgc,  9  Cush.  516;  Guyther  v.  Taylor, 
38  N.  C.  (3  Ired.  Eq.)  327;  Duffield  v.  Duf- 
field,  1  Dow  A  C.  311;  Howe  v.  -ffo(f<7c,  152 
111.  252,.  38  N.  E.  1083;  Healy  v.  Eastlake, 
152  III.  424,  39  N.  E.  260;  Weatherhead  v. 
Stoddard,  58  Vt.  623,  5  Atl.  517 ;  Zartman 
V.  Ditmars,  37  App.  Div.  173,  55  N.  Y.  Supp. 
908. 

A  legacy  payable  to  the  beneficiary  when 
he  shall  have  arrived  at  a  certain  age,  there 
being  no  gift  over  in  case  of  antecedent 
death,  vests  in  the  beneficiary  at  the  death 
of  the  testator,  only  the  time  of  payment  be- 
ing postponed. 

Wardwell  v.  Hale,  161  Mass.  396,  37  N. 
E.  196;  Satoifer  v.  Cubby,  146  N.  Y.  192,  40 
N.  E.  869;  Manice  v.  Jfantce,  43  N.  Y.  369; 
Smith  V.  Edicards,  88  N.  Y.  106;  Murtha  v. 
Wilcox,  47  App.  Div.  526,  62  N.  Y.  Subp. 
481.^ 

Where  the  legacy  is  to  be  separated  at 
once  from  the  estate  and  invested  for  the 
benefit  of  the  legatee,  it  indicates  an  inten- 
tion to  give  a  vested  legacy. 

Wanicr  v.  Durant,  76  X.  Y.  133;  Pater- 
son  V.  Ellis,  11  Wend.  269;  Fonnereau  v. 
Ifonuereau,  I  Ves.  Sr.  118;  Cave  v.  Cave,  2 
Vem.  508. 

The  use  of  the  words  "payable'*  or  "to  be 
paid"  indicates  a  purpose  to  vest  the  estate 
absolutely. 

2  Redf.  Wills,  ^251,  and  note  123;  Hone 
V.  Tan  Sckaick,  20  Wend.  564;  Van  Wyck 
V.  Bloodgood,  1  Bradf.  154;  Beach,  Wills,  § 
177;  Mumford  v.  Rochester,  4  Redf.  451: 
Hanson  v.  Oraham,  6  Ves.  Jr.  239;  Toner 
V.  Collins,  07  Iowa,  374,  25  N.  W.  287 ;  Duf- 
field V.  Duffield,  1  Dow  &  C.  311;  Linton  v. 
Laycock,  33  Ohio  St  134. 

Where  the  testator  directs  that  the  fund 
be  severed  from  his  estate  and  set  apart  for 
the  benefit  of  the  legatee,  the  estate  will 
vest  at  once. 

Hone  V.  V^an  Sckaick,  20  Wend.  .=>r>4;  Re 
Rogers,  94  Cal.  529,  29  Pac.  962;  Greet  v. 
Greet,  5  Beav.  128;  Lister  v.  Bradley,  1 
60  L.  R.  A. 


Hare,  10;  Rouse's  Estate,  9  Hare,  649; 
Saufiders  v.  Vautier,  Craig  &  P.  240;  Fur^ 
ncss  V.  Fox,  1  Cush.  134,  48  Am.  Dec.  593; 
1  Jarman,  Wills,  §  837. 

Where  a  legacy  is  given  absolutely,  but 
the  time  of  payment  is  deferred,  the  legacy 
vests  upon  the  death  of  the  testator,  ev^i 
though  the  legatee  may  die  before  the  time 
of  payment  arrives;  for  in  such  cases  the 
time  of  payment  is  not  regarded  as  of  the 
substance  of  the  gift 

Zartman  v.  Ditmars,  37  App.  Div.  173,  55 
N.  Y.  Supp.  908;  Pater  son  v.  Ellis,  11 
Wend.  260;  Loder  v.  Hatfield,  71  N.  Y.  92; 
^elso^i  V.  Russell,  135  N.  Y.  137,  31  N.  E. 
1008;  Fuller  v.  Winthrop,  3  Allen,  51;  El- 
dridge V.  Eldridge,  9  Cush.  516;  Smith  v. 
Edwards,  88  N.  Y.  105;  Trarcr  v.  SchM, 
20  N.  Y.  89;  Everitt  v.  Everitt,  29  N.  Y. 
39;   Warner  v.  Durant,  76  N.  Y.  133. 

The  legacy,  being  personal  property,  had 
its  situs  at  t^e  domicil  of  Ethel  at  the  time 
of  her  death,  and  descends  according  to  the 
law  of  her  then  domicil. 

Jacob,  Domicil,  §  42. 

On  the  death  of  Ethel  the  legacy  became 
at  once  payable  to  her  representative. 

Toner  v.  Collins,  67  Iowa,  374,  25  N.  W. 
287;  Millard's  Appeal,  87  Pa.  457;  Furness 
V.  Fox,  1  Cush.  134,  48  Am.  Dec.  593;  El- 
dridge V.  Eldridge,  9  Cush.  616;  Farnam  v. 
Famam,  63  Conn.  261,  2  Atl.  325,  5  Atl. 
682;  Boraston's  Case,  3  C<*e,  16;  Hanson 
V.  Graham,  6  Ves.  Jr.  239. 

The  father  by  his  conduct  may  lose  his 
parental  rights. 

The  welfare  and  condition  of  the  child  are 
the  prime  factor  to  be  considered. 

Brow  V.  Brightman,  13fi  Mass.  187; 
Schouler,  Dom.  Rel.  5th  ed.  §  230;  Wilkin- 
son  V.  Deming,  80  111.  342,  22  Am.  Rep.  192 ; 
Van  Hoffman  v.  Ward,  4  Redf.  244;  People 
ex  ret.  Cwmpbell  v.  Dewey,  23  Misc.  267,  50 
N.  Y.  Supp.  1013. 

The  marriage  of  the  mother  while  acting 
under  the  decree  in  no  way  affected  her 
powers  or  duties  as  guardian,  or  the  sta^tus 
of  the  child,  either  in  California  or  Minne- 
sota. 

Minn.  Gen.  Stat  §  4542;  Deering's  Civil 
Code  (Cal.)  §  255. 

Mr.  Wilbnr  F.  Booth  for  respondent 

Lovely,  J.,  delivered  the  opinion  of  the 
court: 

Appellant.  Fox,  is  the  administrator  of 
the  estate  of  Ethel  Vanderwarker,  deceased, 
appointed  by  the  proper  court  in  Pennsyl- 
vania. He  applied  to  the  probate  court  of 
Hennepin  county  for  an  order  requiring 
payment  of  a  legacy  bequeathed  to  Ethel 
Vanderwarker  in  the  will  of  John  Vander- 
warker, deceased,  of  which  respondent  is 
executor,  which  was  granted,  and  refipond- 
ent  appealed.  Upon  hearing  in  the  district 
court,  findings  were  filed,  and  an  order  re- 
versing the  judgment  of  the  probate  court 
rendere<l.  A  motion  for  a  new  trial  was  de- 
nied therein,  from  which  order  the  entire 
record  is  brought  here  for  review. 

The  facts  requisite  to  an  understanding  of 
the  questions  involved  may  be  summarized 
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as  follows:  John  Vandcrwarker,  a  resident 
of  Minneapolis,  died  January  21,  1887,  after 
executing  a  will  bearing  date  the  same  day, 
which  was  thereafter  duly  admitted  to  pro- 
bate. This  will  contains  the  following  pro- 
vision: "I  give,  devise,  and  bequeath  unto 
my  executors  the  sum  of  five  thousand  dol- 
lars, to  be  held  in  trust  for  my  beloved 
granddaughter,  Ethel  Vanderwarker,  and  to 
be  paid  to  my  said  granddaughter,  Ethel,  in 
the  manner,  at  the  times,  and  upon  the  con- 
ditions hereinafter  stated,  and  not  other- 
wise. Said  sum  of  five  thousand  dollars  shall 
be  by  my  said  executors  invested,  by  loan- 
ing the  same,  and  taking  as  security  for  such 
loans  first  mortgages  upon  unencumbered 
real  estate,  the  land  of  which  shall  be  of 
double  the  value  of  the  loan  made  thereon. 
The  interest  on  said  loan  to  be  added  to  the 
principal  until  my  said  granddaughter, 
Ethel,  shall  have  arrived  at  the  age  of  twen- 
ty-one years,  at  which  time  I  direct  my  ex- 
ecutors to  pay  to  my  said  granddaughter, 
Ethel,  all  the  interest  which  shall  have  ac- 
crued up  to  that  time,  leaving  the  said  sum 
of  five  thousand  dollars  invested  as  afore- 
said for  her  benefit  And  I  direct  my  said 
executors  to  pay  to  my  said  granddaughter, 
Ethel,  the  interest  on  said  sum  of  five  thou- 
sand dollars  annually  thereafter,  until  she 
arrives  at  the  age  of  thirty  years,  when  I 
direct  my  said  executors  to  pay  to  my  said 
granddaughter,  Ethel,  the  said  five  thou- 
sand dollars  ($5,000),  and  any  interest 
thereon  which  may  have  accrued  and  not 
have  been  paid  to  her."  Ethel  Vanderwark- 
er was  the  daughter  of  Henry  H.  Vander- 
warker, son  of  testator,  and  in  whose  behalf 
the  administration  of  Ethel  Vanderwarker's 
estate  is  sought.  Henry  Vanderwarker  was 
married  to  the  mother  of  Ethel,  February, 
1879,  at  St.  Paul.  The  child,  Ethel,  was 
born  in  April,  1880.  In  August,  1883,  the 
parents  of  Kthel  separated.  In  December, 
1884,  the  wife  brought  an  action  in  Ramsey 
county  to  procure  a  divorce.  The  action 
was  tried,  and  the  divorce  denied,  but  by  or- 
der duly  made  in  the  action  the  custody  of 
Ethel  was  given  to  the  mother,  who  support^ 
ed  and  cared  for  her  until  her  death  some 
ten  years  later.  In  April,  1885,  the  mother 
left  Minnesota,  taking  Ethel  with  her,  and 
went  to  California.  There  has  never  been  a 
final  determination  or  entry  of  judgment  in 
the  divorce  proceedings  in  Ramsey  county. 
By  procee<lings  duly  had,  the  mother  of 
Ethel  sought  a  divorce  in  the  courts  of  Cal- 
ifornia, and  in  February,  188G,  obtained  a 
decree  granting  the  same,  and  giving  her  the 
absolute  custody  of  the  child.  No  appear- 
ance was  made  in  this  action  by  the  hus- 
band, but  judgment  w^as  properly  secured 
and  entered  in  behalf  of  the  mother  by  de- 
fault. The  mother  afterwards  married  a 
Mr.  Rogers,  and  in  1891  returned  to  the 
state  of  Minnesota,  and  lived  there  from 
April  of  that  year  until  September,  1892, 
when  she  left  Minnesota,  and,  taking  Ethel 
with  her,  went  to  Pennsylvania,  where  the 
child  was  placed  at  school  by  the  mother, 
'  and  remained  there  until  she  died  of  diph- 
theria on  the  31st  day  of  January,  1893,  at 
60  L.  R.  A. 


the  age  of  thirteen  years.  Henry  Vander- 
warker in  1895  married,  and  has  resided 
with  his  wife  in  this  state  ever  since  the- 
deabli  of  Ethel.  At  the  time  of  the  execu- 
tion of  the  will,  testator  knew  of  the  separa^ 
tion  of  his  son  from  his  wife,  and  of  the  di- 
vorce proceedings,  both  in  Ramsey  county 
and  in  California,  and  his  legacy  in  favor  of 
Ethel  was  probably  made  in  the  conviction 
on  his  part  of  the  inability  of  his  son  and 
daughter-in-law  to  live  together.  From  the 
time  of  the  separation  of  Henry  Vander- 
warker and  his  wife,  with  the  exception  of 
a  few  presents  of  little  value,  the  father  did 
nothing  for  the  support  of  Ethel;  but  that 
burden,  whicli  was  assumed  by  the  mother,, 
appears  to  have  been  most  judiciously  and 
effectively  performed  by  the  latter.  The 
daughter  was  kindly  nurtured  during  child- 
hood and  placed  at  excellent  schools  by  her 
mother,  who  earned  her  living  as  a  stenog- 
rapher, while  the  father  was  provided  for 
by  an  ample  income  derived  from  John  Van- 
derwarker's  estate.  At  the  time  of  the  re- 
moval of  Mrs.  Rogers  and  Ethel  to  Pennsyl- 
vania, the  mothei'  fixed  her  domicil  at  Down- 
ington,  in  that  state,  where  it  has  continued 
ever  since.  Under  the  laws  of  California, 
as  well  as  of  Pennsylyania,  the  property  of 
a  deceased  minor,  unmarried  and  intestate, 
descends  in  equal  shares  to  the  father  and 
mother,  if  living,  or  the  survivor,  subject  to 
the  payment  of  debts. 

Upon  the  facts  above  stated,  which  were 
substantially  established  at  the  trial,  the- 
court  below  held:  First,  that  the  domicil 
of  Ethel  at  the  time  of  her  death  was  ia 
Minnesota;  that  she  took  the  domicil  of  her 
father,  which  she,  by  legal  intendment,  had 
never  lost;  also,  that  it  was  the  intent  of 
the  testator,  John  Vanderwarker,  by  the 
legacy  above  referred  to,  that  Ethel  should 
take  at  first  only  a  contingent  interest  in 
such  legacy,  and  that  the  same  should  not 
vest  until  she  had  reached  the  age  of  twen- 
ty-one years, — which  are  the  subjects  of 
contention  on  this  appeal. 

The  most  diflicult  question  arises  from  the 
determination  of  the  domicil  of  Ethel  at  the 
time  of  her  death,  and  this  perplexity  is  oc- 
casioned by  the  artificial  rules  which  have 
long  been  recognized  concerning  the  subject 
in  analogous  cases.  It  is  contended  by 
counsel  for  respondent  that  the  domicil  of  a 
child  is  that  of  its  father,  and  that  notwith- 
standing the  legal  separation  of  father  and 
mother,  or  the  guardianship  imposed  by  the 
courts  upon  the  mother,  the  domicil  of  the 
father  is  imputed,  as  a  matter  of  law,  to  the 
child,  which  domicil  affects  inheritance 
rights,  draws  to  it  the  law  of  such  domi- 
cil, and  controls  the  disposition  of  its  es- 
tate. It  may  be  conceded  that  this  conten- 
tion finds  support  from  cases  in  England 
and  this  country,  but  none  that  directly  de- 
cide upon  the  relations  arising  from  the- 
separation  of  the  husband  and  wife,  when 
the  custody  of  the  minor  child  is  given  to  the 
latter.  The  theory  that  the  domicil  of  the 
father  continues  until  the  majority  of  the 
child.,  without  reference  to  the  residence  of 
the  child  and  the  real  custody  and  control 
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by  the  mother,  is  one  of  our  inheritances 
from  the  common  law,  which  merged  the  le- 
.gal  entity  of  the  wife  in  that  of  her  para- 
mount   lord,    and    recognized    no   separate 
right  of  property  in  her,  free  from  the  con- 
trol of  her  husband.     The  wife  formerly  had 
no  separate  legal   existence,  and  until  the 
recent  enabling  statutes,  recognizing  her  in- 
•dependent  ri^ht  to  control  and  manage  her 
property,  had  swept  away  this  unjust  relic 
■of  antiquity,  it  followed  as  a  logical  neces- 
sity that  the  residence  of  the  wife  and  moth- 
er, even  in  eases  of  separation,  did  not  con- 
trol and  fix  the  domicil  of  the  marriage  off- 
spring.    There  could  not,  from  the  nature 
-of  the  case,  be  two  places  of  domicil;  and 
the  courts,  without  right  or  authority  to 
recognize  a  separate  legal  existence  in  the 
wife,  were  compelled  to  attach  the  domicil 
of  the  child,  for  legal  purposes,  to  the  fath- 
er.    Perhaps  in  a  majority  of  cases  such  a 
rule  was  the  best  that  could  be  adopted,  and 
was  fraught  with  the  least  injury;  but  in  a 
majority  of  the  cases,  also,  marriage  and 
parentage,   from  the  natural   affection  and 
humanity  of  the  father,  were  sufficient  to 
insure   the   best   intei'ests   of   the   children. 
Exceptional  cases  of  marital  infelicity,  pro- 
•ducing  separations,   and   involving  judicial 
interposition  to  secure  the  best  interests  of 
the  children,  must  justify  the  earnest  solici- 
tude of  the  courts  in  dealing  with  the  rela- 
tions of  husband  and  wife;  and  we  cannot 
see  why  the  humane  and  beneficial  progress 
•of    the    law,    which    has    endowed    married 
women  with  the  right  to  hold  property  and 
the  means  for  its  protection,  should  require 
an  adherence  to   artificial   rules,   when   the 
reason  for  the  same  has  ceased,  or  compel  us 
to  blindly   follow  shadows,  when   the  sub- 
stance has  departed.     It  has  been  held  that 
the  legal  guardian  of  the  child  may  fix  its 
domicil,  and  that  the  domicil  of  such  guar- 
dian draws  to  it  that  of  the  child.     This  is 
obviously  the  necessary  rule,   and  in  such 
cases  secures  the  best  interests  of  the  child. 
Story,  CoiUl.  L.    §    606;    Fcdan  v.   Rohh,   8 
Ohio,  227;    Wood  v.    Wood,   5   Paige,   590; 
Townaend  v.  Kendall,  4  Minn.  412,  Gil.  315, 
77  Am.  Dec.  534.     It  has  also  been  held  that 
there  is  a  modification  of  the  rule  that  arbi- 
trarily attaches  the  domicil  of  the  father  to 
the  child,  and  gives  it  to  the  mother  when 
the  father  has  abandoned  it.     Corrie  v.  Cor- 
rie,  42  Mich.  509,  4  N.  W.  213.     It  would 
seem  to  follow  tliat  if  the  interest  of  the 
•child  is  to  be  considered  in  cases  of  legal 
separation,  when  hostility  between  the  fath- 
er and  mother  exists,  where  the  latter  is  en- 
dowed with  the  legal  custody  of  the  child, 
there  is  no  reason  or  justice  to  support  the 
rule  that  the  legal  residence  of  the  mother 
and  child  does  not  control  the  domicil  of  the 
latter.     The  question  is  new  and  of  first  im- 
pression in  this  state,  and  we  should  adopt 
■a   rule    consonant   with   justice,    humanity, 
and  the  progressive  spirit  of  the  law,  which 
recognizes  the  separate  legal  rights  of  the 
wife,  and  will  also  secure  the  best  interests 
of  tlie  party  who  is  most  concerned;   and, 
upon  the  grounds  stated,  which  seem  to  us 
to  be  convincing,  w^e  hold  that  at  the  time 
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of  the  death  of  Ethel  Vanderwarker  the 
domicil  of  the  mother  established  the  domi- 
cil of  the  child.  This  view  finds  support  in 
the  following  recent  decisions;  Wilkinson  r. 
Denting,  80  111.  342,  22  Am.  Rep.  192:  Bur- 
ritt  v.  Jiurrilt,  29  Barb.  124;  People  ex  re?. 
Camphell  v.  Dewey,  23  Misc.  267,  50  N.  Y. 
Supp.  1013. 

The  remaining  question  involved  in  tlus 
appeal  requires  a  construction  of  the  fourtli 
paragraph  of  the  will  of  John  Vanderwark- 
er above  referred  to,  which  turns  upon  tie 
question   whether   the   legacy   provided  fcfr 
therein  was  vested  and  took  effect  upon  th*- 
death  of  the  testator,  in  which  case  the  fund 
provided   for    should   have   been   set  apart, 
and  upon  the  death  of  Ethel  its  avails  nec- 
essarily distributed  to  her  heirs  according  to 
the  law  of  her  domicil.     The  provisions  of 
the  will  do  not  seem  to  contemplate  that  the 
legacy  shall  remain  in  the  estate,  but  thai 
it  shall  be  invested,  the  interest  added  to 
the  principal,  and  both  principal  and  inter- 
est are  to  accumulate ;  and,  if  the  legacy  ia 
to  be  returned  in  any  event  to  the  estate,  no 
provision   therefor   has  been   made   in  apy 
other  terms  of  the  testament,  and  it  does  not 
seem  probable  that  it  was  the  intent  of  the 
testator  that  such  legacy  should  revert  tc 
the  estate.     We  cannot  hold  that  it  does,  in 
the  absence  of  a  specific  provision  to  effectu- 
ate that    contingency.    A    consideration  of 
significance  in  this  construction  is  to  be  de- 
rived from  the  legal  effect  of  the  legacy  up- 
on the  administration  and  settlement  of  the 
estate.     There  are  no  limitations  whatever 
in  this  instrument  that  prevent  a  continu- 
ance of  any  other  trust  with  reference  t^; 
this  subject  than  that  to  execute  the  legio] 
according  to   its   terms.     The   execution  of 
the  will  was  to  be  carried  out  with  consider- 
able speed.     The  balance  of  the  estate  wa« 
to  be  disposed  of  for  other  purposes,  and,  if 
the  legacy  is  to  revert,  it  must  do  so  as  ii 
matter  of  law,  rather  than  as  the  expresses, 
intention  of  the  testator,  to  be  found  any- 
where in  the  instrument  itself.     It  was  sug- 
gested that  some  force  was  to  be  given  to 
the  natural  feelings  of  a  father  for  his  aov. 
and  that,  as  between  the  divorced  mother 
and  such  son,  the  testator  would  have  nat- 
urally   preferred    to    dispose   of   his  entire 
property    to    Henry    Vanderwarker.    Therv 
is  nothing  in  the  will  that  indicates  this 
purpose.     The  testator  was  evidently  think- 
ing of  the  child  and  her  interests  as  they 
might  arise  in  the  future,  rather  than  of  her 
father;  and  he  must  have  known,  too,  from 
certain   considerations   therein   which  need 
not  be  mentioned,  that  the  mother  was  the 
best  protector  of   Uie  child,  and  naturally 
have  thought  that  in   the  course  of  time 
Ethel,  before  her  majority,  or  at  least  before 
her   arriving  at  the   age  of  thirty,  vrould 
marry;    and  the   inference   appears    to  be 
probable  that  the  gift  of  this  legacy,  and  its 
protection  from  depletion,  was  a  wholesome 
provision  for  her  protection  in  sueh  a  ccr- 
tingency,  and  probably  excited  by  his  solici- 
tude for  her  future  welfare.    It  is  not  easy 
to  see  how  the  probable  and  natural  wislrf^ 
of   the  testator   could   have  been  effected. 
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without  an  intent  to  vest  the  legacy  upon 
hid  death.  And  if  this  reasonable  supposi- 
tion is  to  be  dra>m  from  his  dying  bequest 
to  his  granddaughter,  and  the  legacy  was 
vested,  the  conclusion  follows  that  the  same 
was  the  property  of  Ethel,  and  upon  her 
death  descends  to  her  heirs.  Zartman  v. 
Ditmars,  37  App.  Div.  173,  55  N.  Y.  Supp. 
908;  Lippincott  v.  Stottsenburg,  47  N.  J. 
Eq.  21,  20  Atl.  361. 

The  order  of  the  District  Court  ia  re-, 
versed,  and  this  case  is  remanded,  with  di- 
rections to  the  district  court  of  Hennepin 
county  to  proceed  in  accordance  with  the 
views  above  expressed. 


STATK  of  Minnesota  ex  rel.  RAILROAD  & 
WAREHOUSE  COMMISSION,  Appt., 

V. 

LXITED  STATES    EXPRESS  COMPANY, 

Rtifpt. 

( Minn ) 

*l'hl«  !■  an  action  to  compel,  by  man- 
domas,  the  respondent  to  anainrer 
certain  «iueiitlon»  as  to  its  business,  pro- 
pounded to  It  by  the  relator.     Held: 

1.  M'liore  the  state  has  the  leffal 
rlisrlit,  through  its  officers,  to  ca.1)  upon  cor- 
porations or  companies  for  information  as  to 
their  business,  they  cannot  be  permitted  to 
determine  for  themselves  whether  they  will 
answer  or  not,  on  the  ground  that  it  is  not 
possible  for  them  to  do  so.  It  is  their  duty 
In  such  cases  to  answer  candidly  so  far  as 

•reasonably  possible,  and  state  facts  which 
they  claim  excuse  them  for  not  answering 
more  fully. 

2.  That  the  defendant  la  not  a  cor- 
poration subject  to  the  vlsitorial  power  of 
the  state,  but  a  partnership  engaged  in  the 
state,  in  the  business  of  a  common  carrier. 

3.  That  the  relator  has  the  Icffal 
rlflrht  to  exact  from  the  defendant,  as 
such  carrier,  information  as  to  all  of  its 
property  and  business  within  the  state,  but 
not  as  to  its  property  out  of  the  state,  nor 
an  to  its  interstate  business. 

(August   2,    1900.) 

APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
denying  a  writ  of  mandamus  to  compel  de- 
fendant to  answer  certain  questions  which 
had  been  propounded  to  it  by  relator.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Childa,  Edgerton,  Sc  Wiok- 
xrire,  with  Mr.  W.  B.  Donglaa,  Attorney 
General,  for  appellant: 

The  respondent  is,  in  legal  contemplation, 
a  joint-stock  association.  It  is  essentially, 
although  not  incorporated  as,  a  corporation. 

State  ex  rel.  Railroad  d  Warehouse  Com- 

*Headnotea  by  Start,  Oh.  J. 


Note. — As  to  nature  of  joint-stock  company, 
People  ex  rel.  Winchester  v.  Colemnn  (N. 
Y.)  16  L.  R.  A.  183;  People  ex  rel.  Piatt  v. 
Wemple  (N.  Y.)  6  L.  R.  A.  303;  State.  Tide 
Water  Pipe  Co.,  Prosecutor,  v.  State  Bd.  of  As- 
sessors (N.  J.)  27  L.  R.  A.  684. 

For  service  on  such  company,  see  State  ex 
rel.  Railroad  &  Warehouse  Commission  y. 
Adams  Exp.  Co.  (Minn.)  38  L.  R.  A.  225. 
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mission  v.  Adams  Exp.  Co.  66  Minn.  271,  38 
L.  R.  A.  225,  68  N.  W.  1086 ;  Oak  Ridge  Coat 
Co.  V.  Rogers,  108  Pa.  147 ;  ^aterhury  v.  Mer- 
chants* Union  Exp,  Co,  60  Barb.  160;  Oliver 
V.  Liverpool  d  L.  L,  d  F.  Ins.  Co.  100  Mass. 
531;  Westcott  v.  Fcurgo,  61  N.  Y.  550;  Peo- 
ple ex  rel.  Piatt  v.  Wemple,  117  N.  Y.  146, 
6  L.  R.  A.  303,  2  Inters.  Com.  Rep.  735,  22  N. 
E.  1046;  People  ex  rel.  Winchester  v.  Cole- 
?wau,133  N.Y.28l,16  L.R.A.  183,31  N.E.96. 

Joint-stock  associations  of  New  York 
state  have  been  deemed  citizens  by  the  Fed- 
eral courts. 

Malts  V.  American  Exp.  Co.  1  Flipp.  611, 
Fed.  Cas.  No.  9,002;  Fargo  v.  Louisville,  N. 
A.  d  C.  R.  Co.  6  Fed.  Rep.  787 ;  Liverpool  d 
L.  L.  d  F.  Ins.  Co.  v.  Massachusetts,  10  Wall. 
507,  sub  nom.  Liverpool  d  L.  L,  d  F.  Ins,  Co, 
V.  Oliver,  19  L.  ed.  1029. 

Inasmuch  as  the  respondent  is  organized 
under  the  laws  of  the  state  of  New  Y'ork  con- 
ferring corporate  powers,  it  is,  for  the  pur- 
poses of  our  statute,  a  corporation.  As  a 
corporation  it  is  subject  to  regulation. 

4  Thomp.  Corp.  §  5473;  Chicago  L.  Ins.  Co, 
V.  Needles,  113  U.  S.  674,  28  L.  ed.  1084,  5 
Sup.  Ct.  Rep.  681 ;  Hill  v.  Merchants'  Mut, 
Ins.  Co.  134  U.  S.  515,  33  L.  ed.  994,  10  Sup. 
Ct.  Rep.  689;  State  ex  rel.  Cuppel  v.  Mil- 
waukee Chamber  of  Commerce,  47  Wis.  670, 
3  N.  W.  760;  State  v.  Addington,  12  Mo. 
App.  214,  Affirmed  in  77  Mo.  110;  Cearfoaa 
y.  State,  42  Md.  403. 

The  right  to  require  a  domestic  corpora- 
tion to  report  its  business  to  public  author- 
ity is  well  sustained. 

Eagle  Ins,  Co,  v.  Ohio,  153  U.  S.  446,  38 
L.  ed.  778,  14  Sup.  Ct.  Rep.  868 ;  Chicago  L. 
Ins,  Co,  V.  Needles,  113  U.  S.  574,  28  L.  ed. 
1084,  5  Sup.  Ct.  Rep.  681. 

As  a  quasi  corporation,  and  as  a  common 
carrier,  re^^ardless  of  its  legal  status,  it  is 
subject  to  the  visitorial  power  of  the  state. 

2  Beach,  Priv.  Corp.  §  831 ;  Bank  of  the 
Republic  v.  Hamilton  County^  21  III.  53. 

The  rasidence  of  a  corporation  in  one 
sovereignty  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another;  and 
by  the  policy  or  comity  of  other  sovereign- 
ties it  can  exercise  its  franchises  extraterri- 
torially,  it  being  for  the  second  sovereign  to 
prescribe  the  terms  and  conditions  upon 
which  its  presence  by  its  agents,  and  the  con- 
ducting of  its  affairs,  shall  be  permitted. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  694; 
Bank  of  Augusta  v.  Earle,  13  Pet.  588,  10 
L.  ed.  307 ;  Lafayette  Ins.  Co.  v.  French,  18 
IIow.  404,  15  L.  ed.  451 ;  St.  Louis  v.  Wiggins 
Ferry  Co.  11  Wall.  423,  20  L.  ed.  192;  Amer- 
ican d  Foreign  Christian  Union  v.  Yount, 
101  U.  S.  352,  25  L.  ed.  888 ;  Wright  v.  Bun- 
dy,  11  Ind.  398;  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243. 

Such  public  regulation  does  not  interfere 
with  property  rights  in  the  constitutional 
sense. 

Bank  of  the  Republic  v.  Hamilton  County, 
21  111.  .59. 

Messrs.  Davis,  Kelloge,  Sc  SeTeraaoe 
for  appellee. 
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Minnesota  Supreme  Court. 


Arc, 


Start,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  railroad  and  warehouse  commission  of 
this  state,  pursuant  to  chapter  152,  Laws 
1895,  submitted  to  the  defendant  certain 
questions  in  relation  to  its  business  and 
property,  and  required  it  to  answer  them. 
The  defendant  answered  the  questions  and 
returned  full  information  so  far  as  they  re- 
lated to  its  business  and  property  within  the 
state,  but  as  to  its  business  and  property  out- 
side of  the  state,  and  as  to  its  interstate  busi- 
ness, it  made  no  answer.  Thereupon  the  re- 
lator commenced  this  action  to  compel  the  de- 
fendant, by  mandamus,  to  make  answer  to 
omitted  questions.  The  defendant  answered 
that  it  was  impossible  for  it  to  furnish  the 
omitted  information, and  that  the  relator  had 
no  power  or  right  to  demand  of  it  such  infor- 
mation. The  trial  court  found  that  the  de- 
fendant is  not  a  corporation,  nor  do^s  it  en- 
joy any  franchises,  rights,  or  privileges  not 
by  law  accorded  to  natural  persons,  but  that 
it  is  a  partnership  engaged  as  a  common  car- 
rier doing  an  express  business  in  this  state; 
that,  while  it  was  not  possible  for  the  defend- 
ant to  answer  the  omitted  questions  with 
positive  accuracy,  it  was  and  is  possible  for 
it  to  make  answers  thereto  with  approxi- 
mate accuracy,  but  to  do  so  would  impose 
upon  it  labor  and  expense  so  great  and  bur- 
densome as  to  render  the  request  of  the  re- 
lator unjust  and  unreasonable ;  that  such  in- 
formation, were  it  practicable  to  furnish  it, 
would  serve  no  legitimate  purpose,  and 
would  have  no  bearing  upon  any  question 
which  could  be  oflBcially  or  lawfully  enter- 
tained by  the  relator ;  and  that  it  was  not  le- 
gally entitled  to  require  it.  As  a  conclusion 
of  law,  the  court  held  thaf  the  relator  v;as 
not  entitled  to  any  relief,  and  discharged  the 
alternative  writ.  The  relator  appealed  from 
an  order  denying  its  motion  for  a  new  trial. 
The  relator,  by  appropriate  assignments  of 
error,  challenges  the  correctness  of  the  find; 
ings  and  conchisions  of  the  trial  court. 

1.  Were  there  no  other  questions  involved 
on  this  appeal,  except  as  to  the  ability  of 
the  defendant  to  furnish  the  omitted  in- 
formation, and  the  reasonableness  of  the  re- 
lator's demand,  we  should  hesitate  before  af- 
firming the  order  appealed  from.  It  is  true 
that  the  evidence  tends  to  show  that  to  fur- 
nish all  of  the  desired  information  would  in- 
volve the  examination  of  some  25,000,000  of 
waybills,  which  would  occupy  the  attention 
of  thirty  experts  for  at  least  a  year,  and  then 
the  information  would  be  only  approximately 
correct.  But  in  cases  where  the  state  has 
the  legal  right,  through  its  officers,  to  call 
upon  corporations  or  companies  for  informa- 
tion as  to  their  business,  they  cannot  be  per- 
mitted to  determine  for  themselves  whether 
they  will  answer  or  not,  for  the  reason  that 
it  is  not  possible  for  them  to  do  so.  It  is 
their  duty  in  such  cases  to  answer  candidly, 
so  far  as  reasonably  possible,  and  state  the 
facts  which  they  claim  excuse  them  for  not 
answering  more  fully.  Any  other  rule  would 
lead  to  abuses  and  evasions  not  to  be  tolerat- 


ed*   But  conceding  for  the  purposes  of  this 
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appeal,  without  so  deciding,  that  it  was  rea- 
sonably possible  for  the  defendant  to  have 
answered  more  fully,  it  does  not  follow  that 
the  court  erred  in  not  requiring  it  to  do  ^. 
This  would  depend  upon  the  right  of  the  re- 
lator to  require  of  the  defendant  the  omitted 
information. 

2.  The  case  then  turns  upon  the  legal  right 
of  the  relator  to  require  the  defendant  to 
furnish  information  as  to  its  interstate  busi- 
ness and  its  property  and  business  outside 
of  the  state.  If  it  were  a  corporation,  do- 
mestic or  foreign  (see  Gen.  Stat.  1891,  % 
3425),  the  state,  by  its  authorized  officers, 
would  have  the  undoubted  right  to  require 
full  information  as  to  all  of  its  business :  for 
the  state  has  the  right  to  know  what  its 
creature,  or  one  of  another  sovereignty  that 
it  permits  to  come  into  the  state,  is  doing. 
If,  however,  it  be  not  a  corporation  endowed 
by  law  with  special  franchises  and  rights, 
but  a  partnership  existing  by  virtue  of  the 
contract  of  its  members,  then  the  st-ate  po>- 
sesses  none  of  the  visitorial  powers  which  it 
may  exercise  over  corporations.  If  such  be 
this  case,  then  the  state  has  the  same  control 
over  the  defendant,  and  the  same  right  to 
exact  information  from  it,  that  it  would 
have  over  and  from  the  individual  proprietor 
engaged  in  the  business  of  a  common  carrier, 
and  not  otherwise.  The  legal  status  of  the 
defendant  is,  then,  an  important  question. 
It  is  admittedly  a  joint-stock  company  or- 
ganized in  the  state  of  New  York  by  an  agree- 
ment between  its  members,  and  exists  inde- 
pendently of  any  public  grant  or  franchise. 
We  hold  with  the  trial  court  thaf  the  defend- 
ant is  not  a  corporation,  but  that  it  is  in  fact 
and  law  a  partnership,  having  many  of  the 
characteristics  of  both  a  corporation  and  the 
essential  features  of  a  common-law  partner- 
ship. It  is  not,  however,  a  legal  entity,  and 
has  no  existence  apart  from  its  members. 
This  is  now  settled  by  the  decision  of  the 
highest  court  of  its  origin,  and  we  need  not 
further  discuss  the  question.  People  ex  rei, 
Winchester  v.  Coleman,  133  N.  Y.  279,  16  L. 
R.  A.  183,  31  N.  E.  96;  Whitman  v.  Huhbell, 
30  Fed.  Rep.  81;  Hoey  v.  Coleman,  46  Fed. 
Rep.  221 ;  Chapman  v.  Barney,  129  U.  S.  677, 
32  L.  ed.  800,  9  Sup.  Ct.  Rep.  426. 

3.  The  defendant  not  being  a  corporation, 
but  a  partnership,  it  has  the  same  right  to 
do  business  in  this  state  without  it^  permis- 
sion, and  free  from  its  control  and  visitorial 
power,  as  any  other  individual  or  partner- 
ship. But  it  is  a  common  carrier,  and  as 
such  its  business  is  affected  with  a  publie 
interest,  and  therefore  subject  to  public  con- 
trol and  regulation,  including  its  charges  for 
its  services  as  such  carrier,  as  to  all  of  its 
state  or  domestic  business.  Therefore  the 
relator  had  the  legal  right  to  demand  in- 
formation as  to  such  business,  and  ail  of  its 
property  employed  therein  as  a  basis  for  such 
public  regulation  of  its  business,  and  the  fix- 
ing of  reasonable  rates  for  its  services.  The 
defendant  answered  all  questions  as  to  such 
business  and  property  to  the  satisfaction  of 
the  relator.  The  relator,  however,  had  no 
legal  right  to  demand  of  the  defendant  in- 
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formation  as  to  its  business  and  property 
outside  of  the  state,  or  as  to  its  interstate 
business,  except  so  far  as  the  same  was  nec- 
essary to  enable  the  relator  to  discharge  its 
duties  as  to  the  defendant's  business  and 
property  within  the  state.  Gen.  Stat.  1894, 
§  388.  If  the  relator  was  charged  with  any 
•duty  as  to  the  taxation  of  the  defendant,  it 
might  be  necessary  for  it  to  obtain  the  in- 
formation sought  in  this  case.  See  Adams 
Eoap,  Co,  y.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  ed.  683,  17  Sup.  Ct.  Kep.  305. 
But  it  is  not.  This  duty  is  placed  upon  the 
state  auditor.  See  Laws  1897,  chap.  309. 
Nor  could  it  utilize  the  information  for  the 
■basis  of  a  complaint  to  the  interstate  com- 
merce commission,  for  express  companies  or- 
ganized for  the  transaction  of  the  express 
business  on  their  own  account  are  not  sub- 
ject to  the  provisions  of  the  interstate  com- 
merce acts  (United  States  v.  Moraman,  2 
Inters.  Com.  Kep.  112,  42  Fed.  Rep.  448); 
nor  use  it  in  determining  reasonable  rates 
for  defendant's  services  as  to  its  domestic 
business  as  a  carrier,  for  such  rates  must  be 
•established  "with  reference  solely  to  the 
amount  of  business  done  by  the  carrier  whol- 
ly within  such  state,  .  .  .  and  to  the 
fair  value  of  tiie  property  used  in  conducting 
it,  without  taking  into  consideration  the 
amount  and  cost  of  its  interstate  business, 
■and  the  value  of  the  property  employed  in 
it"  {Smyth  v.  Amee,  169  U.  S.  467,  42  L.  ed. 
«19, 18  Sup.  Ct.  Rep.  418;  Northern  P.  R,  Co. 
V.  Keyee,  91  Fed.  Rep.  47 ) .  We  do  not,  how- 
ever, understand  that,  in  cases  where  the 
same  property  or  plant  within  the  state  is 
•employed  by  the  carrier  in  conducting  both 
its  domestic  and  interstate  business,  it  is 
not  proper,  in  fixing  a  rate  for  the  former,  to 
ascertain  the  total  volume  of  tonnage  of 
both,  as  a  basis  for  apportioning  the  cost  of 
reproducing  the  plant  between  the  two.  But 
no  such  question  is  presented  by  the  record 
in  this  case. 

No  other  reasons  than  those  we  have  con- 
-sidered  are  suggested,  and  none  occur  to  us, 
why  it  was  necessary  or  permissible  for  the 
relator  to  demand  the  information  in  ques- 
tion, and  our  conclusion  upon  the  whole  rec- 
ord is  that  it  was  not  legally  entitled  to  in- 
sist on  its  being  given,  because  it  was  not 
reasonably  necessary  to  enable  the  relator  to 
discharge  its  duties,  and  could  serve  no  use- 
ful purpose. 

Order  affirmed. 


Mary  IIAHN,  Respt., 

V. 

Anton  BETTINGEX,  Appt, 


( 


Minn. 


) 


** Tills  !•  an  action  for  breacli  of  prom- 
ise of  marriage.  The  plaintiff  testified  that 
she  was  engaged  to  B.,  and  at  the  solicitation 

^Headnote  by  Stabt,  Ch.  J. 

NOTB. — As  to  taking  advantage  of  one's  own 
wrong,  see  Rlggs  v.  Palmer  (N.  Y.)  6  L.  B.  A. 
S40,  and  cases  in  note  on  page  344  ;  also  May 
V.  Poindexter  (Ya.)  47  L.  B.  A.  588. 

^0  L.  H.  A. 


of  the  defendant  she  broke  her  engagement 
and  promised  to  marry  him.  The  trial  court 
instructed  the  Jury  to  the  effect  that  If  the 
plaintiff  broke  her  engagement  with  B.  at  the 
solicitation  of  the  defendant  and  on  account 
of  his  promise  to  marry  her,  they  might  con- 
sider as  an  element  of  her  damages  her  loss 
of  the  opportunity  to  marry  B.     Held,  error. 

(August  2,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ramsey  Ck>unty 
denying  a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  promise  of  marriage. 
Revei'sed. 

The  facts  are  stated  in  the  opinion. 

kieeere.  C.  D.  0*BrieA  and  Thomas  D. 
0*Brien,  for  appellant: 

The  transaction,  so  far  as  plaintiff  was 
concerned,  was  entirely  a  business  and  com- 
mercial one,  and  she  was  under  the  influence 
of  no  deception,  at  least  so  far  as  the  de- 
fendant was  concerned.  Therefore  to  per- 
mit her  violation  of  her  pledge  to  Bach  to 
be  used  for  enhancing  her  damages  against 
defendant  is  to  permit  her  to  take  advantage 
of  her  own  wrong  and  falsehood. 

Such  elements  have  never  before  in  ac- 
tions of  this  character  been  considered  with- 
in the  scope  of  the  measure  of  damages  ap- 
plicable thereto. 

Clement  v.  Broion,  57  Minn.  314,  59  N.V. 
198;  Hanson  v.  Elton,  38  Minn.  493,  38  N. 
W.  614;  Tamke  v.  Vangsnes,  72  Minn.  230, 
75  N.  W.  217. 

Mr.  Jolui  V.  I.  Dodd  for  respondent. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  damages  for  the  breach 
of  an  alleged  promise  of  marriage.  The 
plaintiff  gave  evidence  tending  to  establish 
the  promise  and  a  breach  thereof  by  the  de- 
fendant. The  defendant,  by  his  answer  and 
testimony,  absolutely  denied  that  he  ever 
promised  to  marry  the  plaintiff.  Verdict 
for  the  plaintiff  for  $2,000,  and  the  defend- 
ant appealed  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  defendant  assigns  thirteen  errors,  but 
speciflcally  urges  in  his  brief  only  four  of 
them.  He  has  waived  those  not  so  urged. 
Romer  v.  Conter,  53  Minn.  171,  54  N.  W. 
1052;  Bates  v.  B.  B.  Richards  Lumber  Co. 
56  Minn.  16,  57  N.  W.  218;  Dodge  v.  Mc 
Mahan,  61  Minn.  175,  63  N.  W.  487 ;  Minne- 
apolis,  St.  P.  d  S.  Ste  M.  R.  Co.  v.  Fire- 
men's  Ins.  Co.  62  Minn.  315,  64  N.  W.  902; 
Keigher  v.  St.  Paul,  73  Minn.  24,  75  N.  W. 
732. 

The  plaintiff  testified  on  the  trial,  in  ef- 
fect, that  the  defendant  requested  her  to 
marry  him,  and  that  she  accepted  the  offer; 
that  at  this  time  she  was  engaged  to  marry 
another  man, — ^Mr.  Bach;  and  that  she 
broke  the  engagement  with  him  at  the  de- 
fendant's request.  And  the  trial  court  gave 
to  the  jury  this  instruction:  ''If  you 
should  find  that  the  plaintiff  broke  her  en- 
gagement with  Mr.  Bach  at  the  request  or 
solicitation  of  defendant,  and  on  account  of 
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the  contract  of  marriage  of  the  defendant 
with  plaintiff,  if  you  find  there  was  such  a 
contract,  then  you  may  consider  the  loss  by 
the  plaintiff  of  the  opportunity  to  marry 
with  Mr.  Bach  as  an  element  of  damage,  in 
determining  the  amount  which  you  find  her 
entitled  to  recover."  The  defendant  as- 
signs as  error  the  giving  of  this  instruction. 
The  plaintiff,  however,  insists  that  the  ex- 
ception to  the  charge  was  insufficient.  The 
exception  was  irregular,  and  it  is  not  to  be 
commended,  but  it  is  reasonably  clear  from 
the  record  that  the  court  must  have  under- 
stood that  the  exception  referred  to  the  in- 
struction we  have  quoted.  We  hold,  with 
some  hesitation,  that  the  exception  was  suffi- 
cient. It  is  impracticable  to  lay  down  pre- 
cise rules  for  the  assessment  of  damages  in 
an  action  for  a  breach  of  promise  of  mar- 
riage. Within  reasonable  limits,  the  meas- 
ure of  damages  is  a  question  for  the  sound 
discretion  of  the  jury  in  each  particular 
case.  And  in  assessing  the  damages  they 
may  take  into  consideration  the  plaintiff's 
pecuniary  loss,  her  loss  of  opportunities 
during  her  engagement  to  the  defendant  for 
contracting  a  suitable  marriage  with  anoth- 
er, the  disappointment  of  her  reasonable  ex- 
pectations and  material  and  social  advan- 
tages resulting  from  the  intended  marriage, 
the  injury  to  her  health  or  feelings,  the 
wounding  of  her  pride,  the  blighting  of  her 
afiections,  and  the  marring  of  her  prospects 
in  1ife«  by  reason  of  the  defendant's  promise 
and  his  refusal  to  keep  it.  Compensatory 
damages  may  be  awarded  for  any  or  all 
these  causes  if  the  evidence  in  the  particu- 
lar case  warrants  it.  But  no  adjudged 
case,  so  far  as  we  are  advised,  has  ever 
gone  to  the  extent  of  holding  that  because 
the  plaintiff  broke  her  then  existing  promise 
to  marry  another  man,  at  the  solicitation  of 
the  defendant,  and  promised  to  marry  him, 
the  loss  of  the  opportunity  to  marry  her 
jilted  lover  might  be  considered  by  the  jury 
in  assessing  her  damages  for  the  defend- 
ant's breadi  of  his  promise.  Such,  how- 
ever, was  the  clear  leg^l  effect  of  the  in- 
struction complained  of  in  this  case;  for  it 
plainly  directed  the  jury  that  if  the  plain- 
tiff broke  her  previous  engagement  with  Mr. 
Bach  at  tlie  solicitation  of  the  defendant, 
and  on  account  of  his  promise  to  marry  her, 
they  might  consider  as  an  element  of  her 
damages  the  loss  of  the  opportunity  to  mar- 


ry Mr.  Bach.  This  proposition  is  ethically 
and  legally  unsouna;  for  it  enables  the 
plain  tin  to  take  advantage  of  her  own  per- 
fidy, and  recover  damages  for  her  own 
breach  of  her  engagement  with  Mr.  Bach. 
This  case  is  not  analogous  to  one  where  the 
defendant  breaks  an  engagement  which  has 
existed  for  many  years,  during  which  time 
other  suitors  were  thereby  necessarily 
warned  away.  In  such  a  case  the  fact  thait 
the  plaintiff's  opportunities  and  prospects 
for  contracting  a  suitable  marriage  have 
been  lessened  by  time,  the  defendant's  prcnn- 
ise  and  its  breach  is  a  proper  matter  to  be- 
considered  in  assessing  the  damages.  The- 
fact  that  the  plaintiff  in  this  case  broke  her 
existing  engagement  and  promised  to  marry 
the  defendant  at  his  solicitation  cannot  b& 
urged  by  her  as  an  element  of  damages,  nor 
by  him  in  mitigation  of  the  damages;  for 
they  are,  in  this  particular,  in  pari  delicto. 
Ue  is  not  charged  with  any  fraud  or  deceit 
in  the  prcmi.ses.  Hence  the  fact  that  the 
plaintiff  acted  upon  his  request  is  immate- 
rial. The  giving  of  the  instruction  in  ques- 
tion was  prejudicial  error,  for  which  a  new 
trial  must  be  had. 

As  to  the  other  assignments  of  error 
urged  in  the  brief,  it  is  only  necessary  to- 
add,  in  view  of  another  trial,  that  the  court 
did  not  err  in  overruling  defendant's  objec- 
tion to  the  deposition  of  Maud  S.  Mitchell. 
The  fact  that  the  testimony  of  the  witness 
was  taken  in  the  third  person,  and  as  a  re- 
cital by  the  notary  of  what  she  said,  was  a 
mere  irr^^larity,  which  was  waived  by  the 
defendant  by  his  failure  to  move  to  sup- 
press the  deposition  within  the  time  limiteit 
by  the  statute  (Gen.  Stat.  1894,  §5691). 
But  so  much  of  the  testimony  of  the  wit- 
ness as  tended  to  show  that  plaintiff  was  en- 
gaged to  Mr.  Bach,  and  that  it  was  broken  off ^ 
wa&  not  admissible,  for  the  reason  that  her 
loss  of  marriage  with  Mr.  Bach  was  her 
own  fault,  for  which  she  is  not  entitled  to- 
damages  from  the  defendant.  The  testi- 
mony of  the  witness  tending  to  show  prep- 
arations made  by  the  plaintiff  for  her  mar- 
riage, in  the  absence  of  the  defendant,  and 
in  no  way  connected  with  him,  was  inadmis- 
sible to  prove  the  promise  of  marriage,  or 
her  assent  thereto.  4  Am.  &  Eng.  Enc. 
Law,  p.  887. 

Order  reversed,  and  a  new  trial  granted. 


GEORGIA  SUPREME  COURT. 


R.  G.  DUN  et  al.y  Plffs.  in  Err., 

V, 

Sigmond  WEINTRAUB. 

(Ill  Ga.  416.) 

^1.     To   publlnli   of  a  mercbant   that  he 
has  given  a   mortgage    upou    his    stock    of 

^11  endnotes  by  Cons,  J. 


Note. 


V.  Bradstreet  Co.  (N.  Y.)  5  L. 


As  to  libel  on  merchant,  see  Woodruff 

R.  A.  555;  Pol- 
lasky  V.  Minchener  (Mich.)  9  I».  R.  A.  102: 
Hayes  v.  Press  Co.   (Pa.)   5  L.  R.  A.  643,  and 

60  L.  R.  A. 


goods,  though  the  same  does  not  appear  of 
record,  is  not  actionable,  without  allegations 
of  special  damage. 
2.  To  publish  of  a  mercliant  that  he 
ha*  not  "aiicGeeded  In  obtaining  the  Im- 
plicit confidence  of  local  pe<^le.'*  and  that 
"he  is  looked  upon  locally  as  an  itinerant 
trader,  of  small  flnancflal  responsibility  and 
of  uncertain  prospects,"  is.  If  false,  libelous 
per  8€. 

note;  Mitchell  v.  Bradstreet  Co.    (Mo.)   20  L. 
R.  A.  138 ;  and  Hartnett  v.  Plumber's  Supply 
Asso.  (Mass.)  38  L.  R.  A.  194. 


1900. 


Don  v.  Weintkaub. 
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8.  Any  dlsparacrlnip  ifrords,  spoken  or 
written  of  a  merchant,  which  are  false  and 
productive  of  special  damage  flowing  nat- 
urally and  immediately  therefrom,  will  sup- 
port an  action. 

(July  13,  1900.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  lo 
recover  damages  for  the  alleged  publication 
of  a  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Irrln  Alexander  and  E.  H* 
Callaway,  for  plaintiffs  in  error: 

If  the  plain,  unambiguous  words  do  not 
impute  a  criminal  offense,  the  meaning 
thereof  cannot  be  enlarged  or  extended  by  in- 
nuendo; but  when  the  language  used  is  ca- 
pable of  a  double  sense,  the  plaintiff  may  by 
innuendo  aver  the  meaning  with  which  he 
thinks  it  was  published,  and  the  jury  may 
lind  whether  it  was  made  with  that  mean- 
ing or  not. 

Park  v.  Piedmont  d  A.  L.  Ins.  Go.  51  Ga. 
610;  Smith  v.  Wright,  55  Ga.  220.*     ' 

Words  used  must  be  construed  in  their 
natural  meaning. 

Pugh  v.  McCarty,  40  Ga.  449. 

The  plain  and  natural  signification  of 
woi'ds  fixes  the  meaning  in  slander. 

Darling  v.  Clement,  69  Vt.  292,  37  Atl. 
779;  (hand  v.  Dreyfus,  122  Cal.  58,  64  Pac. 
38U ;  Giddcns  v.  Mirjc,  4  Ga.  372. 

It  is  for  the  jury  to  determine  what  proof 
is  suHicient  to  establish  the  libelous  effect  of 
the  words,  except,  if  at  all,  where  crime  is 
distinctly  charged. 

Beasley  v.  Reid,  68  Ga.  383. 

The  publication  that  plaintiff  had  given  a 
mortgage  was  not  libelous. 

Neichold  v.  J.  M.  Bradstreet  d  Son,  57 
Md.  38,  40  Am.  Rep.  426;  Dun  v.  Maier,  27 
(J.  C.  A.  100,  52  U.  S.  App.  381,  82  Fed.  Rep. 
169 ;  Reid  v.  Providence  Journal  Co.  20  R.  I. 
120,  37  Atl.  637 ;  Windsor  v.  Oliver,  41  Ga. 
638;  Giacona  v.  Bradstreet  Co.  48  La.  Ann. 
1191,  20  So.  706. 

The  inuuendo  cannot  enlarge,  extend,  or 
add  to  the  sense  or  effect  of  the  words  de- 
clared on,  or  properly  impute  to  them  a 
meaning  which  the  publication,  either  in  it- 
self or  taken  in  connection  with  the  induce- 
ment and  colloquium,  does  not  warrant  or 
fairly  imply. 

Lewis  v.  Daili/  Xeics  Co.  81  Md.  466,  29 
L.  R.  A.  59,  32  Atl.  246;  13  Am.  &  Eng.  Enc. 
Iaw,  p.  54. 

Messrs.  Adolph  B.  Ilosenfield,  E.  B. 
Baxter,  and  Albert  H.  Rnsaell,  for  de- 
fendant in  error: 

This  publication  is  actionable;  and  gen- 
eral damages  are  recoverable  therefor. 

Newell,  Defamation,  Slander  &  Libe4,  pp. 
192-194;  ^roicn  v.  Holton  (Ga.)  34  S.  E. 
721 ;  May  v.  Jones,  88  Ga.  310,  15  L.  R.  A. 
637,  14  S.  E.  552;  13  Am.  &  Eng.  Enc.  Law, 
p.  315;  Pnce  v.  Conucay,  134  Pa.  340,  8  L. 
R.  A.  103,  19  Atl.  687;  Wildee  v.  McKee, 
111  Pa.  337,  56  Am.  Rep.  271,  2  Atl.  108; 
Hayes  v.  Press  Co.  127  Pa.  642,  5  L.  R  A. 
043.  18  Atl.  331;  Cooley,  Torts,  pp.  195, 
60  L.  R.  A. 


196,  201 ;  Townshend,  Slander  &  Libel,  p. 
146;  Hale,  Damages,  p.  226;  13  Am.  &  Eng. 
Enc.  Law,  p.  315;  Hardy  v.  Williamson,  86 
Ga.  557,  12  S.  E.  876;  Brotcn  v.  Holton 
(Ga.)  34  S.  E.  717;  Jaggard,  Torts,  p.  493; 
Molt  v.  Comstock,  7  Cow.  654. 

The  report  imputed  a  crime  punishable 
by  law. 

Code,  §  3840. 

To  impute  an  attempt  to  commit  a  crime 
is  actionable  (13  Am.  &  Eng.  Enc.  Law,  p. 
353),  without  proof  of  special  damages. 

Code,  §  3840;  13  Am.  &  Eng.  Enc.  Law, 
p.  347;  Tillman  v.  Willis,  61  Ga.  433. 

The  special  damages  claimed  are  the  nat- 
ural and  probable  consequences  of  the  publi- 
cation of  the  libel,  and  traceable  directly 
thereto.  They  consist,  first,  of  the  differ- 
ence between  the  prices  for  which,  by  rea- 
son of  his  financial  standing  and  credit,  the 
plaintiff  actually  bought  merchandise  be- 
fore the  libel  from  large  jobbers,  who  actu- 
ally sold  him  cheaper,  and  the  prices  which, 
after  the  publication,  he  was  forced  to  pay 
the  small  jobbers  for  the  very  same  kind 
and  qiiantity  of  goods  which  he  had  bought 
from  the  larger  jobbers,  but  which  they  re- 
fused to  ship  to  him  because  of  said  libel- 
ous publication;  second,  of  traveling  expen- 
ses, in  being  forced  to  go  to  the  markets  to 
dispel  the  false  reports  of  the  defendants 
about  him,  and  to  explain  his  financial  con- 
dition, and  to  seek  in  person  elsewhere  to 
buy  goods,  which  he  could  formerly  procure 
without  incurring  such  expense  by  corres* 
pondence. 

Bradstreet  Co.  v.  Oswald,  96  Ga.  403,  23 
S.  E.  423 ;  Walden  v.  Western  U.  Teleg.  Co. 
105  Ga.  275,  31  S.  E.  172;  Western  U.  Teleg. 
Co.  V.  Fatman,  73  Ga.  286;  Leitner  v.  Good- 
trtn,  60  Ga.  148;  Stewart  v.  Lanier  House 
Co.  75  Ga.  683 ;  Southern  R.  Co.  v.  Covenia, 
100  Ga.  46,  40  L.  R.  A.  263,  29  S.  E.  219; 
Savannah,  F.  rf  VV.  R.  Co.  v.  Pritch^rd,  77 
Ga.  412,  1  S.  E.  261. 

Cobb,  J.,  delivered  the  opinion  of  the 
court : 

Weintraub  sued  Dun  &  Co.  The  petition 
alleged  that  the  plaintiff  was  a  merchant, 
and  the  defendants  carried  on  the  business 
of  a  commercial  agency,  which  undertook  to 
give  ratings  of  all  persons  engai^ed  in  trade, 
and  also  give  such  other  information  as 
would  be  desired  by  one  to  whom  application 
had  been  made  for  credit  by  a  trader.  On 
February  2,  1898,  the  defendants  published 
and  circulated  among  their  patrons  a  writ- 
ing in  reference  to  plaintiff  which,  among 
others,  contained  the  following  statements: 
''His  stock  and  bills  receivable'  amount  to 
$1,975;  owes  for  merchandise,  $150;  closed 
by  notes.  $200;  insurance  on  stock,  $1,000. 
Said  to  have  a  capital  of  $1,200,  of  which 
$200  is  said  to  be  borowed.  The  capital  iS" 
represented  almost  entirely  by  stock  of  goods 
on  hand.  Those  in  a  position  to  learn  state 
that  he  has  given  a  mortgage  to  secure  the 
$200  liability,  though  same  does  not  appear 
of  record."  Though  he  "has  paid  his  debts 
since  he  has  been  here,  he  does  not  seem  to 
have   succeeded   in   obtaining   the   implicit 
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•ccnfldence  of  local  people,  however.  He  is  | 
looked  upon  locaJly  as  an  itinerant  trader, 
of  small  linancial  responsibility  and  uncer- 
tain prospects."  It  is  alleged  that  the 
statement  that  he  had  given  a  mortgage  to 
secure  the  $200  liability  was  false  and  mali- 
cious. It  is  further  alleged  that  the  pur- 
port of  the  statement  in  reference  to  the 
mortgage,  and  the  intention  of  the  defend- 
ants in  making  the  statement,  was  to  charge 
that  the  plaintiff  was  embarrassed  and  com- 
pelled to  give  a  mortgage  to  secure  his  cred- 
itor, and  was  colluding  with  him  to  keep  the 
same  from  record  in  order  that  the  goods  of 
others  might  be  brought  in  and  made  sub- 
ject to  the  mortgage  whenever  the  mortga- 
gee should  see  proper  to  record  the  same,  and 
that  the  language,  in  effect,  charged  the 
plaintiff  with  being  a  common  cheat  and 
swindler.  It  was  also  alleged  that  the  lan- 
guage in  reference  to  plaintiff's  not  having 
obtained  the  implicit  confidence  of  local  peo- 
ple, and  as  to  now  he  was  looked  upon  by 
local  people,  was  false  and  malicious,  and 
the  purport  and  intended  effect  of  the  lan- 
guage was  that  he  was  not  entitled  to  the 
>eonfidence  of  persons  from  whom  he  might 
seek  to  buy;  it  being  a  well-established  prin- 
ciple of  tntde  that,  without  local  confidence, 
-credit  wa3  not  easily  obtainable  in  other 
places, — the  effect  of  the  language  being  to 
charge  that,  from  want  of  business  ability  or 
lack  of  honesty,  he  had  failed  to  obtain  the 
confidence  of  Uie  business  community  in 
which  he  lived.  It  was  further  alleged  that, 
after  the  publication  of  the  statements  above 
referred  to,  the  plaintiff's  credit  was  de- 
stroyed, and  numerous  items  of  special  dam- 
age alleged  to  have  resulted  from  the  publi- 
cation of  the  statements  were  set  forth  in 
the  petition  and  amendment.  To  this  peti- 
tion the  defendants  filed  demurrers,  both 
genera]  and  special.  The  court  sustained 
some  of  the  special  demurrers  in  so  far  as 
they  related  to  designated  paragraphs  of  the 
petition.  The  other  special  demurrers  and 
the  general  demurrer  were  overruled,  and 
the  defendants  excepted. 

1.  To  write  of  a  merchant  that  he  has  giv- 
en a  mortgage  on  his  stock  is  not  libelous 
per  8€.  Netchold  v.  J.  M.  Bradatreet  &  Son, 
57  Md.  38,  40  Am.  Rep.  426 ;  Dun  v.  Maier, 
27  C.  C.  A.  100,  52  U.  S.  App.  381,  82  Fed. 
Rep.  109.  Nor  is  it  libelous  per  se  to  pub- 
lish of  a  merchant  that  a  judgment  has  been 
recovered  against  him.  Woodruff  v.  Brad- 
slreel  Co.  116  N.  Y.  217,  5  L.  R.  A.  555,  22 
N.  E.  354.  The  statements  made  in  the  fi- 
nancial report  which  is  the  subject  of  the 
plaintiff's  complaint,  so  far  as  they  relate  to 
the  mortgage  which  he  is  said  to  have  given, 
contain  nothing  which  is  discreditable  to 
him  either  as  an  individual  or  as  a  mer- 
chant. For  a  merchant  to  secure  his  cred- 
itor by  mortgage  upon  his  stock  is  neither 
•discreditable  nor  dishonest,  and  there  is 
nothing  in  such  an  act  which  is  calculated 
to  hold  the  merchant  up  to  public  ridicule 
or  contempt.  It  might  be  otherwise  if  the 
charge  had  been  that  the  plaintiff  had  made 
a  fictitious  mortgage,  or  that  he  had  execut* 
ed  a  mortgage  to  a  bona  fide  creditor,  and 
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had  colluded  with  him  to  withhold  the  same 
from  record,  in  order  that  the  goods  of  oth- 
ers might  be  fraudulently  brought  under  tlie 
lieu  of  the  mortgage,  or  if  it  bad  been  sUU^l 
that  he  had  given  a  mortgage  for  the  purpoM* 
of  giving  a  preference  in  violation  of  thf 
bafiKrupt  law.  To  execute  a  mortgage, 
which  was  founded  upon  no  consideration, 
with  the  understanding  that  the  same  was 
to  be  used  by  one  to  whom  the  person  pur- 
porting to  be  the  mortgagor  owed  nothing, 
would,  if  used  to  the  detriment  of  creditors 
or  others,  amount  to  a  gross  fraud.  With- 
holding from  record  a  mortgage  taken  in 
good  faith  for  the  purpose  of  misleadin;^ 
those  to  whom  the  debtor  will  apply  for 
credit  is  a  badge  of  fraud.  Under  the  bank- 
rupt act  of  1898,  the  transfer  by  a  debtor, 
while  insolvent,  of  any  portion  of  his  prop- 
erty, to  one  or  more  of  his  creditors,  with  the 
intent  to  prefer  such  creditors  to  other  cred- 
itors, would  be  an  act  of  bankruptcy.  Fos- 
ter, Fed.  Pr.  §  72.  But,  even  if  chargin:; 
any  of  these  acts  would  make  the  publica- 
tion a  libel,  there  is  nothing  in  the  languap^ 
used  in  the  present  case  which  would  justify 
an  inference  that  it  was  the  purpose  of  the 
defendants  to  charge  any  of  these  acts. 

2.  Was  the  statement  that  the  plaintiff 
did  not  seem  to  have  succeeded  ''in  obtain- 
ing the  implicit  confidence  of  local  people,'' 
and  that  he  was  "locked  upon  locally  a<> 
an  itinerant  trader,  of  small  financial  re- 
sponsibility and  uncertain  prospects/'  libel- 
ous per  set  W'hetlier  it  would  be  libelous 
to  say  of  a  merchant  that  he  is  an  itinf-r- 
ant  trader,  we  will  not  stop  to  inquire,  a^. 
under  the  view  we  take  of  the  present  ctM. 
it  is  unnecessary  to  decide  this  question. 
To  say  of  a  merchant  that  he  has  not  soe- 
ceeded  in  obtaining  the  implicit  oonfidemt* 
of  his  neighbors,  coupled  with  the  $tat«>- 
ment  that  he  is  a  man  of  small  means  acfi 
of  uncertain  prospects,  would  be,  to  say  tb^ 
least  of  it,  placing  the  individual  thu^ 
spoken  of  in  a  position  which  is  neither  en- 
viable nor  desirable,  and  would  be  calru- 
lated  to  injure  him  in  the  estimation  of  tht- 
business  men  of  other  communities  with 
whom  he  might  be  compelled  to  oome  in  con- 
tact. The  words  imply  that  he  has  made  an 
effort  to  secure  the  confidence  of  his  neigh- 
bors, and  for  some  reason  has  failed  to  attain 
this  end,  and  that  on  this  account,  coupled 
with  the  fact  that  he  is  a  man  of  small  me«n«. 
his  future  success  is  doubtful.  Such  statement^ 
in  reference  to  a  merchant  could  have  but 
one  effect  upon  his  business,  and  that  is  to 
seriously  injure,  if  not  destroy,  his  credit  in 
those  markets  where  the  character  thus  giv- 
en to  him  precedes  his  applications  for  cred- 
it. Such  statements  in  reference  to  a  mer- 
chant, when  false,  are  libelous  per  ae,  as  we 
understand  the  law.  The  Ck>de  declares  that 
charged  made  of  another  in  reference  to  hi? 
trade,  oflice,  or  profession,  calculated  to  in- 
jure him  therein,  are  slanderous,  withont 
proof  of  special  damage.  Civil  Code,  9  3837. 
And  as  said  bv  the  present  Chief  Justice  in 
Hardy  v.  Williainwm,  86  Ga.  557,  12  S.  £^ 
876:  ''If  this  be  true  ««  to  mere  slander, 
much  more  is  it  true  as  ta  writtoi  defuoa- 
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tioii."  See  also  Brown  v.  Bolton  (Ga.)  34 
S.  E.  717;  13  Am.  &  Eng.  Enc.  Law,  Ist  ed. 
p.  314;  Xewell,  Defamation,  Slander,  &  Li- 
bel, 2d  ed.  pp.  74,  193 ;  Odgers,  Libel  &  Slan- 
der, p.  77;  Price  v.  Cwxway,  134  Pa.  340,  8 
L.  R.  A.  193,  19  Atl,  687. 

3.  It  is  alleged  that,  by  reason  of  the  pub- 
lication of  the  statements  above  referred  to, 
plaintiff  has  sustained  special  damage,  the 
items  thereof  being  set  forth  in  the  petition. 
If  the  publication  in  reference  to  the  giv- 
ing of  the  mortgage  was,  as  was  alleged, 
false  and  malicious,  and' special  damage  re- 
sulted therefrom,  the  plaintiff  is  entitled  to 
recover  the  items  of  special  damage,  though 
the  language  be  not  libelous  per  se.  This 
is  also  true  of  any  other  statement  set  out 
in  the  petition,  if  it  was  falsely  and  mali- 
ciously made.  If  the  plaintiff  has  sustained 
special  damage  by  reason  of  the  publication 
of  the  statements  referred  to  in  the  second 
division  of  this  opinion,  he  is  entitled  to 
recover  for  such  damage  in  addition  to  the 
general  damages  he  may  recover  by  reason 
of  the  publication.  See,  in  this  connection, 
Odgers,  Libel  &  Slander,  pp.  289,  309 ;  New- 
ell, Defamation,  Slander,  &  Libel,  2d  ed.  § 
17,  p.  849.  In  reference  to  special  dama- 
ges the  author  last  cited  lays  down  the  fol- 
lowing rules:  (1)  They  must  be  "actual 
and  substantial;  (2)  they  must  actually 
have  accrued  at  th«  time  of  the  commence- 
ment of  the  suit;  (3)  and  must  be  the  im- 
mediate consequence  of  the  defamatory 
words."  Section  19,  p.  851.  See  also  13 
Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  436. 

Judgment  affirvied. 

All  the  Justices  concur. 


CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY,  Plff,  in  Err., 

V. 

Philip  LIPPMAN. 
(110  Ga.  665.) 

*1.  Tlie  liability  of  a  commoii  carrier 
of  a:oo€i»  la  tliat  of  an  Insurer,  and  In 

cases  of  loss  no  excuse  avails  such  carrier, 
unless  occasioned  by  the  act  of  God  or  the 
public  enemies  of  the  state.  He  may  not 
limit  his  legal  liability  by  a  notice  to  the 
shipper,  but  he  may,  with  certain  restric- 
tions, make  an  express  contract,  and  both 
parties  entering  Into  It  will  be  bound  by  its 
term& 

2.  The  liability  of  a  carrier  of  paasen- 
ffers  !■  not  tbat  of  an  ln»nrer,  bat  such 
carrier  is  bound  by  law  to  extraordinary 
diligence  to  protect  the  lives  and  persons  of 
his  passengers.  This  duty  cannot  be  waived 
or  released,  even  by  an  express  contract.  Be- 
ing one  in  which  the  public  has  an  Interest, 
public  policy  forbids  such  a  waiver  or  release. 

3.  A  carrier  who  recelires  a  pasaencrer 

« 

*Headnotes  by  Littlx^  J. 

Note. — As  to  liability  of  carrier  to  passenger 
on  freight  train,  see  Ohio  Valley  R.  Co.  v.  Wat- 
son (Ky.)  10  L.  R.  A.  310,  and  note:  Illinois 
C.  R.  Co.  V.  Beebe  (111.)  43  L.  R.  A.  210. 


on  one  of  Itn  freisrlit  trains  Is  bound 
by  the  same  standard  of  diligence  as  if  the 
passenger  were  being  transported  on  a  regu- 
lar passenger  train.  What  will  amount  to 
extraordinary  diligence  varies  with  the  char- 
acter of  the  train.  A  passenger  who  volun- 
tarily seelis  to  be  transported  on  a  freight 
train  takes  the  risk  of  the  usual  and  neces- 
sary jolts  and  jars  which  occur  in  the  opera- 
tion of  such  train,  but  the  carrier  Is  not  re- 
lieved from  the  use  of  extraordinary  diligence 
to  the  passenger  to  prevent  unusual  and  un- 
necessary jolts  and  jars.  An  express  con- 
tract entered  Into  by  the  carrier  and  the 
passenger,  under  the  terms  of  which  the  car- 
rier Is  released  from  all  liability  to  the  pas- 
senger for  personal  injuries  received  while  a 
passenger  on  such  freight  train,  Is,  in  effect, 
a  contract  by  which  the  carrier  undertakes 
to  relieve  Itself  from  the  consequences  of  the 
negligence  of  Itself  and  servants,  and  can- 
not be  enforced. 

(June  5,  1900.) 

ERROR  to  the  Superior  Court  for  Jones 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dessav,  Harris,  Sc  Biroli,  for 
plaintiff  in  error: 

The  injury  occurred  on  a  freight  train,  and 
to  authorize  a  recovery  for  such  injury  the 
jerk  must  be  shown  to  be  unusual  or  unnec- 
essary. 

Ectst  Tennessee,  V.  d  G.  R.  Co.  v.  Green,  95 
Ga.  736,  22  S.  E.  36. 

Extraordinary  diligence  due  to  a  caboose 
passenger  is  not  equal  to  extraordinary  dil- 
igence due  to  a  coach  passenger. 

Ball  V.  Mabry,  91  Ga.  782,  18  S.  E.  64. 

The  injury  must  be  of  a  character  never 
before  known  to  occur,  and  not  one  which 
might  reasonably  have  been  expected  under 
the  circumstances. 

Crine  v.  East  Tennessee,  V.  d  O.  R.  Co. 
84  Ga.  651,  11  S.  E.  655. 

When  a  special  contract  is  shown  by  the 
plaintiff  in  his  evidence  it  is  necessary  that 
he  should  rebut  the  presumptions  and  show 
himself  within  the  legal  terms  of  the  con- 
tract. 

A  railroad  company,  being  under  no  legal 
liability  to  carry  passengers  upon  its  freight 
train,  may  contract  for  exemptions  from  re- 
sponsibilities for  injuries  to  passengers  rid- 
ing on  such  trains. 

Arnold  v.  Illinois  C.  R.  Co.  83  111.  273,  25 
Am.  Dec.  386;  South  d  North  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  52  Am.  Dec.  349 ;  Bis- 
sell  v.  New  York  C.  R.  Co.  29  Barb.  602; 
Insurance  Co.  of  N.  A.  v.  Lake  Erie  d  W.  R. 
Co.  152  Ind.  333,  63  N.  E.  382;  SchaUer  v. 
Chicago  d  N.  W.  R.  Co.  97  Wis.  31,  71  N.  W. 
1042. 

The  rule  that  a  carrier  cannot  limit  its 
liability  for  negligence  is  the  old  common- 
law  rule,  and  is  changed  by  the  statute  in 
this  state. 

Code,  §  2276;  Georgia  R.  d  Bkg.  Co.  t. 
Reid,  91  Ga.  377,  17  S.  E.  934. 
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The  statutory  liability  of  a  carrier  to  ex- 
ercise extraordinary  diligence  is  alTectcd  by 
a  special  contract,  and  the  degree  of  the  dili- 
gence lowered. 

Central  R.  Co.  v.  Bryant,  73  Ga.  722;  Cin- 
cinnati, y.  0.  d  T.  F.  II.  Co.  V.  Dishrow,  76 
Ga.  253. 

Messrs.  Gnerry  ft  Hall  for  defendant  in 
error. 

Idttle,  J.,  delivered  the  opinion  of  the 
court: 

Lippnian  instituted  an  action  against  the 
Central  of  Georgia  Railway  Company  to  re- 
cover damages  for  injuries  which  he  alleges 
he  sustained  while  a  passenger  holding  a 
ticket  which  entitled  him  to  be  c^Lrricd  be- 
tween two  stations  on  the  line  of  the  defend- 
ant's railroad,  in  the  county  of  Jones.  A 
demurrer  was  filed  to  the  petition,  which  was 
overruled,  and  the  case  proceeded  to  trial, 
and  resulted  in  a  verdict  for  the  plaintiff  in 
the  sum  of  $1,500.  Exceptions  pendente  lite 
were  taken  to  the  overruling  of  the  demurrer, 
which  were  duly  certified  and  entered  of  rec- 
ord, and  an  assignment  of  error  thereon  is 
made  in  the  bill  of  exceptions.  After  the 
rendition  of  the  verdict,  the  defendant  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  it  excepted.  The  evidence  for  the 
plaintiff  made  substantially  the  following 
case:  On  the  14th  of  October,  1897,  plain- 
tiff entered  a  way  freight  train  of  the  defend- 
ant at  Gray's  station,  to  be  carried  to  Round- 
oak,  having  a  mileage  ticket  entitling  him 
to  passage  on  that  train,  for  which  he  had 
paid  the  price  charged  by  the  company. 
There  was  no  car  provided  for  passengers 
except  the  caboose,  in  which  seats  were 
placed.  Soon  after  plaintiff  entered  the  ca- 
boose, the  train  suddenly  commenced  back- 
ing, and  then  made  a  violent  jerk  which 
threw  plaintiff  to  the  fioor  on  his  right  side. 
He  was  rendered  unconscious,  and  was  una- 
ble to  arise  until  assisted  by  the  flagman. 
On  arriving  at  Roundoak,  he  had  to  be  as- 
sisted from  the  car.  Evidence  was  also  in- 
troduced as  to  the  extent  and  nature  of  the 
injuries  sustained  by  the  plaintiff,  their  ef- 
fect on  his  earning  capacity,  as  well  as  their 
permanency,  and  as  to  the-  loss  of  income 
thereby,  his  pain  and  suffering,  and  the  ex- 
pense occasioned  for  medicine  and  nursing. 
The  defendant  introduced  evidence  tending 
to  sebut  that  of  the  plaintiff  as  to  the  fact  of 
the  injury,  and  to  show  that  there  was  noth- 
ing unusual  in  the  movement  of  the  cars  by 
which  the  plaintiff  claimed  to  have  been  in- 
jured. This  evidence,  however,  disclosed  the 
fact  that  the  plaintiff  was  injured — at  least 
to  a  certain  extent — by  his  fall,  but  it  was 
a  contested  question  whether  the  fall  was  oc- 
casioned by  the  movement  of  the  cars  of  the 
train,  or  by  a  sudden  attack  of  sickness  oc- 
curring to  the  plaintiff  at  the  time,  and  also 
whether  the  plaintiff  was  occupying  his  prop- 
er place  as  a  passenger  in  the  car,  and 
whether  his  fall  was  attributable  to  his  own 
or  the  company's  negligence.  It  is  not  nec- 
essary that  further  reference  to  the  oral  evi- 
dence, which  is  voluminous,  should  be  made, 
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in  order  that  the  points  decided  may  be  un- 
derstood. The  ticket  in  possession  of  the 
plaintiff  at  the  time  he  was  injured,  and  un- 
der which  he  claimed  the  rights  of  a  passen- 
ger on  said  train,  and  which  he  introduced 
in  evidence,  reads  as  follows: 

Mileage  Ticket  No.  3,766.  P.  Lippman,. 
Macon,  Ga.,  is  entitled  to  travel  1,000  milea 
on  the  Central  of  Georgia  Railway  Company 
upon  the  conditions  named  in  the  contract 
attached  and-  made  a  part  hereof.  Thifr 
ticket  will  not  be  duplicated  if  lost. 

[Signed]  J.  C.  Haile,  Genl.  Passenger  Agt. 

Not  good  unless  stamped  here.  [Stamp  of 
the  company.] 

Contract.  The  conditions  upon  which  thi» 
coupon  mileage  ticket  is  sold  by  the  Central 
of  Georgia  Railway  Company  and  purchased 
by  the  holder  are  as  follows :  .  .  .  ( 4 ) 
That  it  is  good  on  either  passenger  or  way 
freight  trains,  and  entitles  the  purchaser  to 
stop  only  at  stations  which  by  the  time  card 
are  designated  as  regular  stopping  places  of 
the  train  on  which  it  is  presented.  (5) 
That,  for  and  in  consideration  of  being  per- 
mitted to  use  this  mileage  ticket  for  passage 
on  the  way  freight  trains,  I  hereby  release 
the  company  from  all  liability  in  case  of  per- 
sonal injury,  or  for  loss  or  damage  to  bag- 
gage, while  using  said  freight  trains.  .  .  . 
( 17 )  This  ticket  expires  one  year  from  date 
of  sale.  I  have  purchased  this  ticket  and 
agree  to  use  it  subject  to  the  above  condi- 
tions. 

[Signed]     P.  Lippman. 

On  the  list  of  stations  there  appeared 
Gray's  Station  and  Roundoak,  designated  as 
r^ular  stopping  places.  A  number  of 
grounds,  in  addition  to  those  assigning  as 
error  that  the  verdict  was  contrary  to  the 
law  and  evidence,  are  set  out  in  the  motion. 
After  a  careful  examination  of  these,  read  in 
connection  with  the  evidence  and  charge  of 
the  court  applicable  to  each,  we  find  it  nec- 
essary only  to  consider  and  pass  upon  those 
specifically  enumerated  hereafter.  In  rela- 
tion to  those  grounds  of  the  motion  not  thus 
specifically  considered,  it  is  sufficient,  in  a 
general  way,  to  say  that,  in  our  opinion, 
there  was  no  error  in  overruling  the  demur- 
rer which  was  filed  to  the  petition.  The  pe- 
tition does,  as  we  read  it,  clearly  set  out  that 
the  jerk  or  sudden  stopping  of  the  cars  which 
it  is  alleged  caused  the  injury  was  wholly  un- 
necessary, and  caused  by  the  negligence  of 
the  defendant.  Nor  can  we  say  that  the  ver- 
dict was  contrary  either  to  the  law  or  to  the 
evidence.  It  was  very  clearly  shown  that 
the  plaintiff  was  severely  injured  by  a  fall, 
while  a  passenger  on  the  defendant's  train. 
According  to  his  testimony,  such  fall  was 
occasioned  by  a  very  violent  and  unusual 
jerk  or  sudden  stoppage  of  the  cars.  Whether 
such  jerk  or  sudden  stop 'did  in  fact  cause  the 
injury  which  he  received,  or  it  was  occa- 
sioned by  other  causes,  and  whether  the  al- 
leged sudden  and  violent  movements  of  the 
train  were  unusual  and  unnecessary,  as  well 
as  the  extent  of  the  injuries,  and  the  effect  of 
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them  upon  the  plaintiff,  were  questions  of 
fact,  and  taking  the  evidence  as  a  whole,  in- 
cluding that  going  to  show  the  character  of 
the  injuries  sustained,  there  was  sufficient 
evidence  to  warrant  the  verdict.  Nor  can 
we  say  that  the  verdict  is  excessive.  There 
was  evidence  of  pain,  suffering,  and,  indeed, 
of  permanent  injury  and  reduction  of  capac- 
ity to  labor.  The  sum  returned  by  the  jury 
was  that  which  was  agreed  on  as  compensa- 
tion for  all  these  elements  of  damage  which 
in  cases  of  this  character  fix  the  measure  of 
recovery,  and,  in  our  opinion,  it  does  not  nec- 
essarily appear  to  have  exceeded  the  amount 
which  the  jury  were  authorized  to  fix  under 
the  evidence  in  the  case.  Nor  do  we  think 
there  was  any  error  in  the  admission  of  the 
evidence  of  the  plaintiff  and  of  the  physi- 
cians as  to  thecharacter  and  effect  of  the  in- 
jury received.  The  allegations  of  the  peti- 
tion are  that  the  plaintiff  was  seriously  and 
permanently  injured:  that  he  was  thrown 
from  his  seat,  and  for  a  considerable  dis- 
tance, upon  the  floor,  so  heavily  sm  to  render 
him  unconscious ;  that  he  was  deprived  of 
the  power  of  locomotion,  and  could  not  raise 
himself  from  the  floor  for  some  time;  that  he 
was  lifted  therefrom  by  others;  that  by  so 
being  thrown  upon  the  floor  he  was  seriously 
and  permanently  injured  in  his  right  hip; 
that  the  same  was  shocked  and  bruised  and 
otherwise  injured  by  the  fall;  that  he  has 
never  recovered  therefrom,  he  goes  about 
with  great  difficulty,  and  his  injuries  are 
permanent.  While  the  injury  to  the  hip 
and  other  portions  of  the  body  might  have 
been  set  out  more  in  detail,  it  is  a  fact  known 
to  laymen,  as  well  as  to  experts,  that  inju- 
ries to  the  hip  frequently  shorten  the  leg, 
and,  as  we  understand  the  evidence  objected 
to,  the  testimony  of  the  experts  was  directed 
to  the  point  where  the  bones  of  the  leg  join 
the  body,  which  is  included,  by  common  par- 
lance, in  the  general  word  "hip,"  when  speak- 
ing of  the  human  body.  For  reasons  which 
will  appear  from  the  further  discussion  of 
this  case,  there  was  no  error  in  the  refusals 
to  charge,  nor  in  the  failure  of  the  court  to 
charge  certain  legal  principles.  Taken  as  a 
whole,  the  charge  was  fair  and  comprehen- 
sive, and  embodied,  as  we  think,  correct  prin- 
ciples of  law. 

Without  further  reference  to  the  grounds 
of  the  motion  to  which  we  have  thus  general- 
ly made  reference,  we  come  now  to  especially 
consider  two  of  the  grounds  which  are  based 
on  the  instructions  given  to  tlie  jury,  and 
which  embody  certain  principles  as  being  the 
law  applicable  to  the  facts  of  the  case,  the 
correctness  of  which  is  denied  by  the  plain- 
tiff in  error :  ( 1 )  Error  is  assigned  to  the 
following  charge  of  the  court:  "Counsel 
upon  both  sides  have  insisted  on  and  invoked 
the  construction  of  the  court  upon  article  5, 
under  the  written  contract  which  has  been 
offered  in  evidence,  viz.:  *That  for  and  in 
consideration  of  being  permitted  to  use  this 
mileage  ticket  for  passage  on  the  way  freight 
trains,  I  hereby  release  the  company  from  all 
liability,  in  case  of  personal  injury,  or  for 
loss  or  damage  to  baggage,  while  using  said 
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freight  trains.*  The  court  charges  you  that 
the  railway  company  could  not  stipulate 
against  its  own  negligence.  Should  vou  be- 
lieve from  the  evidence  in  the  case  that  the 
plaintiff  was  injured,  and  that  he  was  in- 
jured by  the  negligence  of  the  railroad  com- 
pany, the  court  charges  you  that  the  article 
referred  to  would  not  release  the  railroad 
company  from  liability."  Passing  for  the 
present  reference  to  other  authorities  cited 
by  plaintiff  in  error,  to  establish  the  proposi- 
tion that  a  railroad  company  may  contract 
for  exemption  from  responsibility  for  inju- 
ries to  passengers  riding  on  freight  trains, 
we  come  to  consider  the  meaning  and  appli- 
cation of  the  provisions  of  law  which  are  con- 
tained in  §  2276  of  the  Civil  Code  of  this 
state,  which  is  cited  as  authority  for  the 
proposition  that  the  court  erred  in  charging 
the  jury  as  heretofore  set  out.  That  section 
reads  as  follows:  "A  common  carrier  can- 
not limit  his  legal  liability  by  any  notice 
given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  make 
an  express  contract  and  will  then  be  governed 
thereby."  Undoubtedly,  if  a  carrier  of  pas- 
sengers is  a  common  carrier,  within  the  con- 
templation of  this  section  of  the  Code,  and 
if  the  term  "legal  liability"  refers  to  the  ob- 
ligation of  the  carrier  of  passengers  to  exer- 
cise extraordinary  diligence  to  protect  the 
lives  and  persons  of  the  passengers,  then, 
while  the  carrier  may  not  limit  such  liabil- 
ity by  notice,  he  may  do  so  by  an  express 
contract,  in  which  case  tKe  rights  of  the  par- 
ties will  be  governed  by  the  terms  of  the 
contract.  Such  a  construction  would  give 
the  right  to  a  railroad  company  by  express 
contract  to  limit  its  obligation  to  use  extra- 
ordinary diligence  to  protect  a  passenger.  In 
our  judgment,  for  a  number  of  reasons,  no 
such  construction  can  be  placed  upon  this 
section  of  the  Code,  nor  do  the  provisions 
contained  therein,  as  we  think,  apply  to  a 
carrier  of  passengers.  Just  here  it  may  be 
well  to  consider  for  a  moment  the  (juestion 
whether  certain  previous  adjudications  by 
this  court  do  not  rule  a  contrary  doctrine, 
as  it  is  claimed  they  do.  The  cases  referred 
to  are  Phillips  v.  Georgia  R.  d  Bkg.  Go.  93 
Ga.  356,  20  S.  E.  247 ;  Boyd  v.  Spencer,  103 
Ga.  828,  30  S.  E.  841;  Southern  R.  Co.  v. 
BwrloiP,  104  Ga.  213,  30  S.  E.  732;  and  Cen- 
tral of  Georgia  R.  Co.  v.  Ricks,  109  Ga.  339, 
34  S.  E.  570.  It  is  very  freely  admitted  that 
in  some,  if  not  in  all,  of  these  cases,  this 
court  applied  the  provisions  of  this  section 
to  a  passenger  carrier;  but  the  question 
whether  the  terms  of  this  section  had  such 
application  was  not  made  in  any  of  them, 
nor  was  that  question  decided  in  any  one  of 
these  cases.  While  much  of  the  language 
used,  both  in  the  headnotes  and  in  the  opin- 
ions, seems  to  directly  deal  with  the  section 
as  having  application  to  passenger  carriers, 
we  are  only  to  take  the  Rulings  made  as 
finally  decisive  of  the  issues  raised  and  pre- 
sented in  the  several  cases.  It  was  assumed 
by  all  the  parties  in  the  cases  referred  to  that 
the  section  did  have  such  application,  and, 
so  agreeing,  the  issues  raised  and  determined 
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were  on  the  facts.  In  the  Phillips  Case,  93 
Ga.  356,  20  S-  E.  247,  the  point  involved  was 
whether  there  was  an  express  contract  which 
rendered  the  undertaking  of  the  company 
with  reference  to  return  transportation  con- 
ditional upon  acts  to  be  done  at  the  comple- 
tion of  the  original  trip,  and  before  the  re- 
turn trip  was  entered  upon;  and  this  court 
there  ruled  that  there  was  no  written  evi- 
dence of  such  contract,  and  that,  so  far  em 
the  parol  evidence  went,  it  tended  to  dis- 
prove, rather  than  to  prove,  the  making  of 
any  express  contract  whatever.  That  was 
the  point  of  inquiry  in  that  case.  The  ques- 
tion in  the  case  of  Boyd  v.  Upenccr  vf9is 
whether  a  mere  notice  on  a  ticket,  to  the  ef- 
fect tliat  the  ticket  expired  at  a  given  time, 
to  which  the  attention  of  the  passenger  was 
not  called  at  the  time  of  the  purchase  of  the 
ticket,  would  amount  to  an  agreement  be- 
tween the  passenger  and  the  carrier  that  the 
ticket  would  be  used  in  that  time,  so  as  to 
become  "an  express  contract,"  within  the 
meaning  of  9  2276  of  the  Civil  Code.  The 
question  then  for  decision  was  stated  by  Mr. 
Jubtice  Cobb  in  the  opinion,  on  page  830, 
103  Ga.,  and  page  842,  30  S.  E.,  to  be 
"whether,  under  the  plaintiff's  evidence,  it 
has  been  shown  that  he  is  not  entitled  to  re- 
cover because  a  special  contract  had  been 
made  with  him  limiting  the  time  in  which 
his  ticket  should  be  usra."  No  other  ques- 
tion was  then  argued  by  counsel,  discussed 
in  consultation,  or  intended  to  be  ruled,  when 
that  decision  was  r.endered.  The  opinion 
must  be  read  in  the  light  of  the  actual  ques- 
tion then  under  discussion,  and  any  lan- 
guage therein  which  apparently  rules  any 
other  question  is  purely  obiter,  and  is  not 
binding  as  authority.  In  the  case  of  Bar. 
low  the  ruling  was  *  that  if  one  enters  the 
train  of  a  carrier,  not  for  the  purpose  of 
making  the  journey  called  for  by  the  ticket, 
but  for  the  purpose  of  being  put  off  so  as  to 
malce  a  case  for  damages,  and  he  is  ejected, 
he  is  entitled  to  nominal  damages  only,  and 
the  ruling  of  the  court  was  distinctly  put  on 
the  proposition  that  there  was  evidence  to 
support  this  state  of  facts,  and  it  was  there- 
fore error  to  charge  the  jury  in  language 
which,  in  effect,  deprived  the  defendant  of 
the  benefit  of  this  defense.  The  case  of  Cen- 
tral of  (leorgia  R.  Co,  v.  Ricks,  109  Ga.  339, 
34  8.  £.  570,  was  to  the  effect  that  one  who 
had  purchased  a  ticket  having  on  its  face  an 
express  stipulation  that  it  would  be  good  for 
passage  only  during  a  specified  period,  and 
who,  in  consideration  of  it  having  been  sold 
at  a  reduced  rate,  assented  to  the  stipula- 
tion, had  no  legal  cause  of  complaint  against 
the  railway  company  for  ejecting  him,  after 
the  expiration  of  the  limit  of  time,  on  his  re- 
fusal to  pay  fare.  While,  as  before  stated, 
some  of  the  conclusions  reached,  and  much 
of  the  language  used  in  those  cases,  are  ap- 
parently contrary  to  what  is  here  ruled,  yet, 
as  the  decision  made  in  none  of  those  cases 
involved  the  question  which  we  pass  upon 
here,  they  are  not  controlling  as  to  such 
question. 

Resuming  consideration  of  the  proposition 
that  the  provisions  of  the  section  of  the 
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Code  now  imder  consideration  do  not  apply 
to  a  carrier  of  passengers,  it  is  significant 
that  under  this  i^cction  the  carrier  who  may 
limit  hib  legal  liability  by  express  contract 
is  denominated  a  "common  carrier."  These 
provisions  were  taken  from  the  common  law, 
and  first  became  a  part  of  our  written  law 
by  the  adoption  of  the  Code  of  1863,  and  are 
found  in  §  2041  of  that  Code  in  precisely  the 
same  language  as  they  appear  in  the  Code 
of  1895.  The  Code  of  1863  was  under  the 
act  of  December  9,  1858,  compiled  by  codi- 
fiers  charged  with  the  duty  of  preparing  a 
code  of  laws  for  this  state  which  should  em- 
brace, in  a  condensed  form,  the  laws  of  Geor- 
gia, whether  derived  from  the  common  law. 
the  Constitution  of  the  state,  the  statutes  of 
the  state,  the  decisions  of  the  supreme  court, 
or  the  statutes  of  England  of  force  in  this 
state.  To  ascertain  the  meaning  of  the  sec- 
tion, therefore,  reference  is  not  to  be  had  to 
a  legislative  intent,  because  the  law  there 
embraced  was  not  the  creation  of  our  legis- 
lative body.  Of  course,  under  the  act  adopts 
ing  the  Code  of  1895,  it  is  made  to  assume 
the  dignity  of  written  law.  But,  neverthe- 
less, it  cannot,  as  written  law,  have  any  oth- 
er and  different  application  than  it  had  at 
common  law,  because,  in  incorporating  it  in- 
to the  Code,  its  meaning  was  not  changed, 
nor  the  application  of  the  principles  it  con- 
tains extended.  The  term  "common  carrier" 
did  not  at  the  common  law  embrace  a  carrier 
of  passengers.  Neither  does  it  under  the 
definition  found  in  the  Code  in  connection 
with  §  2276.  Nor  are  the  liabilities  of  a 
common  carrier  and  a  carrier  of  passengers 
the  same,  either  at  common  law  or  under  our 
statutes.  A  "common  carrier'*  is  defined  by 
Bouvier  to  be  "one  whose  business,  occupa- 
tion, or  regular  calling  it  is  to  carry  chat- 
tels for  all  persons  who  may  choose  to  em- 
ploy and  remunerate  him."  The  same  au- 
thor defines  another  class  of  carriers,  whom 
he  denominates  "common  carriers  of  passen- 
gers," to  be  "such  as  undertake  for  hire  to 
carry  all  persons  indifferently  who  may  ap- 
ply for  petssage,  so  long  as  there  is  room,  and 
there  is  no  legal  excuse  for  refusing."  Mr. 
Hutchinson,  in  his  treatise  on  the  Law  of 
Carriers  (§  47),  defines  a  "common  carrier" 
to  be  "one  who  undertakes  as  a  bnsiness,  for 
hire  or  reward,  to  carry  from  one  place  to 
another  the  goods  of  all  persons  who  may 
apply  for  such  carriage."  The  same  author, 
in  §  497,  declares  that  carriers  of  passen- 
gers, as  to  the  persons  of  those  whom  they 
carry,  are  not  common  carriers.  Mr.  Green- 
leaf,  in  the  second  volume  of  his  work  on 
Evidence  (§  211),  under  the  inquiry  as  to 
who  is  a  common  carrier,  says  that  "the  de- 
fendant is  proved  to  be  a  common  carrier  by 
evidence  that  he  undertakes  to  carry  for  per- 
sons generally,  exercising  it  as  a  public  em- 
ployment, and  holding  himself  out  as*  ready 
to  engage  in  the  transportation  of  money  oV 
goods  for  hire  as  a  business,  and  not  as  a  cas- 
ual occupation."  Again,  in  the  same  sec- 
tion, he  declares  that  "hackney  coachmen 
and  others,  whose  employment  is  solely  to 
carry  passengers,  are  not  regarded  as  com- 
mon carriers  in  respect  of  the  persom  of  the 
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passengers."  But  it  is  not  necessary  that  we 
should  go  further  in  order  to  show  that  at 
common  law  the  definition  of  a  common  car- 
rier was  confined  to  one  who  transported 
goods.  All  the  text  writers,  so  far  as  wc 
know,  confine  this  appellation  to  such  car- 
riers. Indeed,  our  Civil  Code,  §§  2263,  2204, 
defines  a  "common  carrier"  to  be  one  who 
undertakes  to  transport  goods  for  a  compen- 
sation, and  who  pursues  the  business  con- 
stantly or  continuously  for  any  period  of 
time,  or  any  distance  of  transportation. 
Tliese  sections  were  likewise  taken  from  the 
common  law,  and  in  connection  with  §  2276, 
the  meaning  of  which  we  are  now  consider? 
ing,  were  c^ifled  and  placed  together  in  the 
C^e  of  1863 ;  and,  to  show  that  a  distinction 
was  meant  to  exist,  another  provision  of  the 
common  law  in  reference  to  carriers  of  pas- 
sengers was  placed  in  immediate  connection 
with  tlbem,  in  the  Code  of  1863  at  the  same 
time,  and  appears  now  as  §  2266  of  our  Civil 
Code,  which  declares  that  a  carrier  of  pas- 
sengers is  bound  also  to  extraordinary  dili- 
gence on  behalf  of  himself  and  his  agents  to 
protect  the  lives  and  persons  of  his  passen- 
gers. The  use  of  the  word  "also"  in.  the  sec- 
tion of  the  Code,  following  the  definition  of 
a  "common  carrier,"  and  declaring  that  com- 
mon carriers  shall  be  bound  to  extraordin- 
ary diligence,  is  clearly  indicative  pf  the  le- 
gal distinctions  which  existed  between  com- 
mon carriers  and  passenger  carriers.  If  the 
subject  is  examined,  no  possible  doubt  can 
remain  that  at  common  law  the  term  "com- 
mon carrier"  did  not  embrace  a  carrier  of 
passengers.  Bouvier,  Law  Diet,  title  Com- 
mon  Carrier;  Hutch.  Carr.  §  47.  See  also 
Bouvier,  I>aw  Diet,  title  Common  Carriers  of 
Passengers,  Now,  as  the  provisions  of  the 
Code  taken  from  the  common  law  deal  sepa- 
rately with  the  liabilities  of  common  carriers 
and  carriers  of  passengers,  and  make  a  dis- 
tinction between  these  carriers  by  designat- 
ing a  common  carrier  as  a  carrier  of  goods, 
this  common-law  meaning  given  to  the  words 
"common  carrier"  must  go  with  them  into 
the  Code,  when  the  meaning  of  a  cognate 
section,  which  limits  the  right  to  fix  lia- 
bility to  common  carriers,  is  to  be  ascer- 
tained. At  common  law,  and  under  the 
statute  (Civil  Code,  §  2264),  a  common  car- 
rier was  an  insurer  of  the  goods  which  he 
undertook  to  transport.  Such  was  his  legal 
liability,  and  he  was  made  to  answer  in  dol- 
lars and  cents  for  the  value  of  goods  lost  or 
destroyed,  unless  such  loss  or  destruction 
was  occasioned  by  the  act  of  Grod  or  the  ene- 
mies of  the  King.  No  such  liability  extends 
to  the  carrier  of  passengers,  and,  strange  as 
it  may  seem,  both  at  common  law  and  under 
our  statute,  the  responsibility  of  a  passen- 
ger carrier  for  the  lives  and  persons  of  his 
passengers  is  less  in  degree  than  that  of  a 
common  carrier  in  the  transportation  of 
goods.  The  former  is  bounc.  only  to  extra- 
ordinary diligence;  the  latter,  not  only  to 
extraordinary  diligence,  but,  if  the  goods  are 
injured  or  destroyed,  no  excuse  avails  him, 
unless  such  injury  or  destruction  was  occa- 
sioned by  the  act  of  God  or  the  public  ene- 
nr>le8  of  the  state.     The  reasons  are  obvious  : 
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A  box  of  goods  remains  where  it  is  placed; 
a  man  has  the  power  of  locomotion  and  a 
will.  When  a  carrier  receives  the  first,  he 
has  absolute  control ;  while  his  control  of  the 
passenger  is  limited  to  the  promulgation  of 
rules,  which  may  or  may  not  be  observed. 
In  the  days  of  Chief  Justice  Marshall,  a  case 
came  before  the  Supreme  Court  of  the  Unit- 
ed States  which  involved  the  determination 
of  the  question  whether  the  liability  of  the 
carrier  which  had  received  for  transporta- 
tion certain  negro  slaves,  some  of  whom 
were  drowned,  was  that  of  a  common  carrier 
or  a  carrier  of  passengers.  Boyce  v.  Ander- 
son j  2  Pet.  1.50,  7  L.  ed.  379.  It  was  con- 
tended that  the  liability  of  the  carrier  was 
that  of  a  common  carrier.  In  holding  ad- 
versely to  this  claim,  the  chief  justice  said: 
In  the  nature  of  things,  and  in  his  character, 
the  slave  which  was  being  transported  was 
more  like  a  passenger  than  a  package  of 
goods;  that  he  had  volition  and  feelings, 
which  could  not  be  disregarded;  that  these 
properties  could  not  be  overlooked  in  convey- 
ing him  from  place  to  place;  that  he  could 
not  be  stowed  away  as  a  common  package; 
that,  being  left  at  liberty,  he  might  escape; 
and  that  the  carrier  did  not  have,  and  could 
not  have,  the  same  absolute  control  over 
him  that  it  had  over  inanimate  matter.  In 
his  Treatise  on  the  Law  of  Notice,  Mr. 
Wade,  in  §  531,  treating  the  subject  of  no- 
tice by  carriers  limiting  their  liability,  says : 
"The  carriers*  notices  by  which  their  lia- 
bility is  sought  to  be  limited  have  reference 
( 1 )  to  the  notice  by  which  they  endeavor  to 
qualify  or  restrict  their  responsibility,  im- 
posed by  law,  as  special  insurers  of  the  arti- 
cles committed  to  their  charge;  (2)  the  no- 
tice by  which  their  responsibility  as  carriers 
is  terminated."  Section  2276  simply  pre- 
scribes the  common-law  rule  applicable  ex- 
clusively to  carriers  of  goods,  and  the  legal 
liability  referred  to  in  the  section  is  the  lia- 
bility which  the  law  imposed  on  such  car- 
riers as  insurers  of  the  goods  which  they  un- 
dertook to  transport,  and  did  not  have,  and 
could  not  have,  from  the  difference  in  the 
nature  of  the  liability  of  each,  any  reference 
to  a  carrier  of  passengers.  But  it  may  be 
said  that,  as  by  the  provision  made  in  the 
section  a  common  carrier  could  not  limit  his 
legal  liability  by  entry  on  "tickets  sold,"  it 
was  the  contemplation  that  such  an  inhibi- 
tion should  apply  to  passenger  carriers  be- 
cause tickets  are  only  sold  to  and  for  the 
transportation  of  passengers.  The  reply  to 
this  suggestion  is  that  as  to  the  baggage  of 
passengers  the  carrier  is  under  liability  as  a 
common  carrier, — that  is,  an  insurer  of 
goods, — while  a  different  rule  prevails  as  to 
the  liability  for  injury  to  passengers.  Bou- 
vier, Law  Diet,  title  Common  Carriers  of 
Passengers;  Story,  Bailm.  §§  498,  590,  604. 
It  is  only  on  the  ground  of  negligence  that 
the  carrier  of  passengers  is  held  liable.  2 
Greenl.  Ev.  §  222.  We  take  it,  inasmuch  as 
the  section  oi  the  Code  confines  the  applica- 
tion of  its  provisions  to  common  carriers, 
that  it  has  reference  to  the  baggage  or  per- 
sonal eflTeetfi  of  the  passenger  which  it  un- 
dertakes to  transport  when  the  rule  is  ex- 
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teuded  to  entries  on  tickets  sold.  This  view 
is  further  strengthened  because  of  the  fact 
that  while  the  carrier  cannot  limit  his  lia- 
bility, as  we  have  seen,  for  extraordinary 
diligence  to  the  passenger,  he  may  by  ex- 
press contract  lelieve  himself  of  the  law 
which  makes  him  an  insurer  of  the  bag£^age 
of  that  passenger.  By  §  2280  of  our  Civil 
Code,  it  is  provided  that  the  carrier  of  pas- 
sengers is  responsible  for  baggage  placed  in 
his  custody;  and  by  §  2288  it  is  provided 
that  a  carrier  of  passengers  may  limit  the 
value  of  the  baggage  to  be  taken  for  the  fare 
paid,  but  that  in  case  of  loss,  though  no  ex- 
tra freight  has  been  demanded  or  paidj  the 
carrier  is  responsible  for  the  value  of  the 
baggage  lost.  When  these  sections  of  the 
Code  are  construed  together,  and  in  connec- 
tion with  2276,  they  will  be  found  to  be  in 
entire  harmony.  This  court  in  several  cases 
has  had  occasion  to  make  application  of  the 
section  of  the  Code  now  under  consideration, 
and  in  each  instance  it  has  been  treated  as 
applying,  even  with  the  words  "tickets  sold" 
incorporated,  to  a  carrier  of  goods.  In  the 
case  of  Dibble  v.  Brotcn,  12  Ga.  224,  56  Am. 
Doc.  4G0,  this  court,  through  Judge  Nisbet, 
said :  "The  question  is  mooted  in  the  books 
whether  such  persons,  as  regards  baggage  ac- 
companying travelers,  are  liable  as  common 
carriers  or  as  private  persons  engaging  to 
carry  for  hire.  If  the  former,  they  are  lia- 
ble as  insurers  against  loss,  except  when  oc- 
casioned by  the  act  of  God  and  the  public 
enemies;  and,  if  the  latter,  they  are  bound 
only  to  due  and  reasonable  skill  and  diligence 
in  tlieir  undertaking.  It  is,  however,  now 
well  settled  that  they  are  liable  for  baggage 
as  common  carriers.  Without  other  com- 
pensation than  the  fare  for  passengers,  they 
are  liable  for  their  baggage  as  common  car- 
riers are  liable  for  go^s  delivered  to  them 
for  transportation;  that  is,  they  are  liable 
for  ba^age  at  all  events,  except  when  de- 
stroyed by  the  act  of  God  or  irresistible  acci- 
dent and  the  public  enemies."  It  is  there- 
fore not  illogical  that  the  Civil  Code  should 
provide,  as  it  does  in  §  2288,  that  a  carrier 
of  passengers  may  limit  the  value  of  the  bag- 
gage to  be  taken  for  the  fare  paid,  because 
such  a  carrier  of  passengers  is,  as  to  the  bag. 
gage  of  the  passenger,  a  conrmon  carrier; 
and  it  would  seem,  under  the  operation  of  § 
2276,  that  while  this  limit  of  liability  can- 
not be  made  by  a  notice  given,  nor  by  an  en- 
try on  the  ticket  sold  to  the  passenger,  it 
may  be  accomplished  by  an  express  contract 
made  between  the  passenger  who  owns  the 
baggage  and  the  carrier  who  receives  it,  and 
that  both  will  be  governed  by  the  terms  of 
such  contract.  In  the  case  of  Southern  Exp. 
Co,  V.  Ncwbij,  36  Ga.  635,  91  Am.  Dec.  783, 
this  court  ruled  that  an  express  company 
which  pursues  continuously  the  business  of 
transporting  goods  is  a  common  carrier,  and, 
quoting  exactly  the  section  of  the  Code  un- 
der consideration,  declared  that  "our  Code 
has  incorporated  the  rules  cvf  the  common 
law,  as  expounded  in  Georgia, in  Fishy. Chap- 
man, 2  Ga.  349,  46  Am.  Dec.  393,  and  with 
it  we  are  satisfied."  A  reference  to  the  case 
in  2  Ga.  will  show  a  very  learned  and  com- 
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prehensive  treatment  of  the  right  of  a  com- 
mon carrier  to  limit  his  liability  by  notice. 
In  the  case  of  Southern  Exp.  Co.  v.  Purcell, 
37  Ga.  103,  92  Am.  Dec.  53,  Chief  Justioe 
Warner,  after  declaring  that  the  liability  of 
a  common  carrier  is  regulated  by  law  on  the 
ground  of  public  policy,  and  that  he  could 
not  be  permitted  by  his  own  act  to  limit  the 
effect  and  operation  of  that  law,  and  thereby 
defeat  that  public  policy,  quotes  the  section 
of  the  Code  now  under  consideration,  and 
declares  that  "th<*  legal  liability  of  a  com- 
mon carrier  as  defined  by  the  law  is  one 
thing;  his  legal  liability  ae  a  common  car- 
rier under  an  express  contract  made  with 
the  shipper  is  another  and  quite  a  different 
thing.  In  the  latter  case  his  liability  will 
depend  upon  the  terms  of  that  express  con- 
tract, and  will  be  governed  by  it."  And  fur- 
ther on  in  the  same  opinion  he  says:  "The 
common  carrier  and  the  shipper  may  ent<?r 
into  an  express  contract,*  outside  of  the  re- 
ceipt given  for  the  goods,  in  regard  to  the 
carrier's  liability,  and  then,  both  parties 
having  a  fair  opportunity  to  understand  the 
terms  of  the  contract,  will  be  governed  by 
it."  Again,  in  the  case  of  Mosher  v.  South- 
ern Exp.  Co.  38  Ga.  42,  Chief  Justice  War- 
ner, after  quoting  the  Code  of  1863,  which  is 
in  the  exact  language  of  that  now  under  con. 
sideration,  says:  "This  section  of  the  Code 
was  considered  and  construed  by  this  court 
at  the  last  term  in  two  cases.  Southern 
Exp.  Co.  V.  ycicby,  and  Southern  Exp.  Co.  v. 
Purcell.  This  provision  of  the  Code  is,  in 
our  judgment,  a  wise  and  salutary  provi- 
sion,' intended  to  protect  the  public  from 
imposition  and  surprise  in  the  hurried 
transaction  of  business  with  these  express 
companies,  in  the  forwarding  of  small  par- 
cels, as  well  as  valuable  packages,  by  all 
sorts  of  people,  some  of  whom  might  not  be 
able  to  read  the  printed  stipulations  an- 
nexed to  the  receipt  given  for  the  goods,  and, 
if  they  could  read  them,  would  not  lie  able 
to  comprehend  the  legal  effect  thereof." 

We  have  taken  much  time,  and  occupied 
a  good  deal  of  space,  in  endeavoring  to  show 
that  the  provisions  of  this  section  of  the 
Code  are  not  applicable  to  a  carrier  of  pas- 
sengers. We  have  done  so  because  the  ques- 
tion is  an  important  one.  and  also  because  a 
different  ruling  would  seem  to  have  beien 
made  in  otlier  cases  decided  by  this  court 
to  which  reference  has  been  made.  But  a 
final  and  conclusive  answer  to  the  proposi- 
tion that  this  section  does  not  apply  to  a 
carrier  of  passengers  is  found  in  the  gener- 
ally accepted  proposition  that  a  carrier  of 
passengers  for  hire  cannot  avoid,  even  by  an 
express  contract,  his  liability  for  negligence. 
So  far,  we  do  not  know  that  it  has  ever  been 
doubted  in  this  state  that  a  carrier  of  pas- 
sengers cannot,  by  contract  or  otherwise, 
avoid  his  liability  for  the  negligence  of  him- 
self or  servants.  The  compilers  of  the 
American  and  English  Encyclopedia  of  Law 
declare  that  such  is  the  well-settled  rule  by 
the  decisions  of  the  Federal  courts  and  the 
great  weight  of  authority  in  the  several 
states,  and  for  this  proposition  they  cite: 
Hart  V.  Pennsylvania  R.  Co.  112  U.  *S.  331, 
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2^  L.  ed.  717,  5  Sup.  Ct.  Rep.  151 ;  Ahrams 
V.  Mihcauhee,  L.  8.  d  W.  R.  Co.  87  Wis.  485, 
o8  X.  W.  780;  Delaware,  L.  d  W.  R,  Co,  ▼. 
Ashley,  14  C.  C.  A.  368,  28  U.  S.  App.  375, 
61  Fed-  Rep.  209;  Cleveland,  P.  d  A.  R.  Co. 
T.  Cwran,  19  Ohio  St.  1,  2  Am.  Rep.  3(52; 
Tibby  v.  ilisaouH  P.  R.  Co.  82  ^[o.  202;  Mis- 
souri 1\  R.  Co.  V.  Ivtfy  71  TeK.  4O0,  1  L.  R.  A. 
500,  9  S.  W.  340;  Piedmont  Mfg.  Co.  v.  Co- 
Ivmhia  d  O.  /?.  Co.  19  S.  C.  353,  In  the  case 
of  New  York  C.  R.  Co.  v.  Lorkicood,  17  Wall. 
5.37,  21  L.  ed.  G27,  the  Supreme  Court  of  the 
United  States  laid  down  three  propositions 
ca  this  subject:  First,  that  a  common  car- 
rier ormld  not  lawfully  stipulate  for  exemp- 
tion from  responsibility  when  such  exemp- 
tion waa  not  just  and  reasonable  in  the  eye 
of  the  law;  secondly,  that  it  is  not  just  and 
reasonable,  in  legal  contemplation,  for  a 
common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of 
himself  or  his  servants;  thirdly,  that  these 
propositions  apply  to  both  carriers  of  goods 
and  carriers  of  passengers  for  hire,  with  spe- 
cial force  to  the  latter.  To  the  same  effect, 
see  Louisville,  N,  A.  d  C.  R.  Co.  v.  Faylor, 
126  Ind.  126,  25  N.  E.  869 ;  Gulf,  C.  d  8.  F. 
R.  Co.  V.  McOown,  65  Tex.  640:  Jacobus  v. 
St.  Paul  d  C.  R.  Co.  20  Minn.  125,  Gil.  110, 
18  Am.  Rep.  360.  Judge  Ray,  in  his  work 
on  Ncc?lin;ence  of  Imposed  Duticf^  ("Passen- 
ger Carriers")  on  pa^e  262,  states  the  gen- 
eral rtle  to  be  that  a  "carrier  cannot  by  con- 
tract exempt  itself  from  liability  for  inju- 
ries and  damages  resulting  from  its  own 
neglitrcnce  or  negligence  of  its  servants.  The 
public  have  an  interest  in  the  contract, 
which  a  private  individual  cannot  waive," — 
citing  Willis  v.  Grand  Trunk  R.  Co.  62  Me. 
488:  Mann  v.  Birchard,  40  Vt.  326;  Squire 
V.  Xew  York  C.  R.  Co.  98  Mass.  239,  93  Am. 
Dec.  162;  Louisville  d  N.  R.  Co.  v.  Oden,  80 
Ala.  38:  Grogan  v.  Adams  Exp.  Co.  114  Pa. 
523,  7  Atl.  134.  Mr.  Wood,  in  the  third  vol- 
ume of  his  Law  of  Railroads  (§  425),  says: 
"In  most  of  the  states,  while  the  carrier  may 
impose  reasonable  limitations  upon  his  lia- 
bility,  he  cannot  by  any  provision,  however 
explicit  or  direct,  screen  himself  from  lia- 
bility for  loss  or  injury  resulting  from  his 
own  or  his  servants'  negligence.  The  prin- 
cipal ground  upon  which  the  right  of  a  car- 
rier to  limit  his  liability  by  contract  in  any 
manner  he  pleases  can  be  denied  is  that  bv 
reason  of  the  public  character  of  his  buHi- 
ness  such  contracts  are  opposed  to  public 
policy."  And  Mr.  Fetter,  in  his  treatise  on 
the  Law  of  Carriers  of  Passengers,  in  |  389. 
states,  on  authority,  that  the  American  rule 
is  that  common  carriers  cannot,  even  by  ex- 
press contract,  limit  their  liability  for  their 
own  or  their  servants'  negligence  in  respect 
to  passengers  for  hire,  and  that  this  rule  has 
been  adopted  in  the  great  majority  of  the 
American  states  as  a  part  of  the  common 
law;  citing  Ohio  d  M,  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719;  Doyle  v.  Fitch- 
burg  R,  Co.  166  Mass.  492,  33  L.  R.  A.  844, 
44  N.  E.  611 ;  Jones  v.  8t.  Louis*  8.  W.  R.  Co. 
125  Mo.  660,  26  L.  R.  A.  718,  28  S.  W.  883: 
Lackatoanna  d  B.  R.  Co.  v.  Chenexcith,  52 
Pa.  382,  91  Am.  Dec.  168.  See  also  Cook  v. 
50  L.  R.  A. 


Western  d  A.  R.  Co.  72  Ga,  50;  Georgia  R, 
d  Bkg.  Co.  V.  Kee7ier,  93  Ga.  808,  21  S.  E. 
287 ;  Georgia  R.  Co.  v.  Gann,  68  Ga.  353. 
While  the  Georgia  cases  cited  above  are 
mainly  applicable  to  cases  respecting  the 
carriage  of  goods,  the  principle  of  an  ina- 
bility to  contract  against  their  own  negli- 
gence is  equally  applicable,  but  with  greater 
force,  to  a  carrier  of  passengers  for  hire. 
Even  if  §  2276  of  the  Civil  Code  applied  to 
the  carriers  of  passengers,  it  would  not  avail 
the  plaistilT  in  error  anything  under  the 
contract  which  is  now  being  considered. 
That  section  refers  to  the  limitation  of  lia- 
bility by  common  carriers.  If  the  contract 
which  was  entered  into  by  the  plaintiff  in 
error  and  the  carrier  in  this  case  were  to 
be  given  the  full  effect  it  is  claimed  to  have, 
it  would  not  operate  as  a  limitation,  but  as 
a  complete  ana  full  release  of  liability,  not 
only  from  the  negligence  of  the  company  or 
it3  servants,  but  from  all  other  causes  as 
well.  The  words  of  the  contract  are,  "I 
hereby  release  the  company  from  all  liabili- 
ty in  case  of  personal  injury.  .  .  .  while 
using  said  freight  trains."  Even  if  the  right 
to  limit  his  liability  by  express  contract  had 
been  given  to  a  passenger  carrier,  such  au- 
thority could  not  be  made  to  extdid  to  an 
exemption  from  all  liability.  We  are  of  the 
opinion  that  the  contract  set  up  by  the  de- 
fendant in  the  court  below  could  not  have 
the  legal  eft'ect  of  barring  the  plaintifT's 
right  to  recover  damages  for  injuries  which 
he  sustained  while  a  passenger  on  the  car 
by  reason  of  the  negligence  of  the  servants 
and  employees  ot  the  defendant. 

2.  It  is  complained  that  the  court  erred  in 
charging  the  jury  that  "it  is  extraordinary 
diligence  to  which  the  court  especially  di- 
rects your  attention,  because  the  railroad 
companies  are  bound  to  use  extraordinary 
diligence  towards  the  safety  of  a  person 
traveling  upon  their  cars.  Regardless  of  the 
mode  of  conveyance,  a  common  carrier  in 
each  case  is  bound  to  the  exercise  of  ex- 
traordinary care  and  diligence  towards  the 
conveyance  of  passengers."  The  specific  er- 
ror alleged  is  that  the  charge  ignored  the 
written  contract,  and  held  defendant  to  ex- 
traordinary diligence,  though  the  plaintiff 
had  contracted  in  writing  that  he  would 
not  hold  the  company  liable  for  personal  in- 
juries received  while  he  was  using  the 
freight  train.  We  see  no  error  in  this  in- 
struction to  the  jury.  A  cjirrier  of  passen- 
gers is  bound  to  extraordinary  diligence,  on 
behalf  of  himself  and  his  agents,  to -protect 
the  lives  and  persons  of  his  passengers.  We 
have  endeavored  to  show  that  he  could  nob 
by  an  express  contract  avoid  this  obligation 
which  the  law  puts  upon  him.  If  the  rail- 
road company  receives  a  passenger  on  one 
of  its  freight  trains,  the  character  of  the 
train  upon  which  he  is  received  does  not  fix 
its  liability,  but  the  relation  of  carrier  and 
passenger  establishes  it.  In  the  case  of  Ball 
V.  Mabry,  91  Ga.  782,  18  S.  E.  64,  this  court 
ruled  that  the  degree  of  diligence  due  from 
a  common  carrier  to  a  passenger  is  extraor- 
dinary, no  matter  what  means  of  conveyance 
may  be  employed,  and  that  this  standard  of 
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diligence  applies  as  well  where  the  passen- 
ger is  carried  upon  a  freight  train  as  it  does 
where  he  is  carried  upon  a  passenger  train; 
and,  further,  that  a  passenger  who  volunta- 
rily takes  passage  on  a  freight  train  takes 
the  risk  of  the  usual  and  necessary  jolts  and 
jars  which  happen  in  the  making  up  and 
running  of  such  train;  but,  when  a  carrier 
takes  a  passenger  on  a  freight  train,  he  must 
use  extraordinary  care  in  preventing  unusual 
and  unnecessary  jolts  and  jars,  so  as  to  pro- 
tect the  passenger,  just  as  he  is  required  to 
do  to  prevent  auy  jolt  or  jar  oil  a  passen- 
ger train  which  would  be  likely  to  injure  the 
passenger.     Tliis  being  true,  if  the  carrier 
could  not  avoid  his   n^ligence  in  the  one 
case,  where  the  passenger  is  received  on  a 
regular  passenger  train,  he  could  not  in  the 
other  case,  where  the  passenger  is'received  on 
a  freight  train.     We  have  given  to  the  prin- 
ciples of  law  involved  in  this  case  careful 
consideration,  and,  in  our  opinion,  they  were 
properly  stated  by  the  trial  judge  in  his  in- 
structions to  the  jury,  and,  as  there  was  evi- 
dence sufficient  to  sustain  the  verdict  which 
they  rendered,  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 
Judgment  affirmed. 


All  the  Justices  concur,  except  Fish,  J., 
absent  on  account  of  sickness. 


Leonard  PIUNFZY,  Plff.  in  Err., 

V. 

Caroline  H.  GUERNSEY  et  aL 

.  (Ill  Ga.  340.) 

•1.  AVhere  a  blndlngr  contract  for  the 
■ale  of  Improved  realty  haii  been 
made,  and  the  improvejQonts  are  destroyed 
by  fire  before  the  vendor  is  In  a  position  to 
convey  the  legral  title,  and  before  the  vendee 
obtains  possession,  the  loss  Is  that  of  the 
vendor. 

2.  If,  In  aach  a  cane,  tlie  property  -was 
Iniinred,  the  vendor  Is  entitled  to  collect 
the  insurance  money  In  his  own  right,  and 
does  not  hold  the  same  in  trust  for  the  ven- 
dee. 

8.  TlionHTli,  under  $  4041  of  the  Civil 
Code,  It  nilfpht  not.  In  Muclt  a  case,  be 

the  right  of  the  vendor  to  compel  a  speclflc 
performance  by  the  vendee  of  the  original 
contract,  yet  under  the  provisions  of  that 
section  the  vendee  may  compel  specific  per- 
formance ;  and,  to  thia  end,  a  court  of  equity 
will  allow  him  such  an  abatement  of  the  con- 
tract price  as  Is  Just  and  reasonable  In  view 
of  the  changed  condition  of  the  property. 
4.  The  rale  for  determining  tbe 
amount  of  Much  abatement  would  be  to 
ascertain  if  there  was  any  difference,  on  the 
day  the  contract  became  binding,  between 
the  market  value  of  the  entire  property  and 

^Ileadnotes  by  Cobb,  J. 

Note. — As  to  who~mu8t~bear~ the" loss  by  fire 
of  a  building  on  premises  sold  by  contract,  see 
also  W'etzler  v.  Duffy   (Wis.)   12  L,  R.  A.  17S. 

As  to   rights   of   vendor   and    vendee   in    the 
proceeds   of   insurance,    see   Williams   v.    Lllky 
(Conn.)  37  L.  B.  A.  150,  and  notr. 
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the  contract  price.  In  case  there  was  no  dif- 
ference, then  the  purchaser  would  be  entitled 
to  a  decree  requiring  the  seller  to  convey 
him  the  property  upon  payment  of  a  sum 
equal  to  the  market  value  of  the  lot,  without 
the  building,  on  the  day  the  contract  wa» 
made.  If  at  the  date  the  contract  became 
effectual  the  market  value  of  the  property 
was  greater  than  the  contract  price,  a  sum 
representing  this  difference  should  be  de- 
ducted from  the  market  value  of  the  lot  with- 
out the  building,  and  the  balance  remafnlng^ 
would  be  the  amount  which  the  plaintiff 
should  be  required  to  pay  for  a  conveyance 
of  the  land.  In  this  way  the  purchaser 
would  obtain  the  benefit  of  his  bargain.  If 
the  contract  price  exceeded  the  market  value,, 
the  purchaser  should  pay,  In  addition  to  the 
market  value  of  the  lot  without  the  building, 
the  difference  between  the  market  value  of 
the  property  at  the  date  of  the  contract  and 
the  contract  price.  In  this  way  the  vendor 
would  be  given  the  benefit  of  his  bargain. 

• 
(July  12,  1900.) 

p  RROR  to  the  Superior  C!ourt  for  Rich- 
±J  mond  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  specific  performance  of  a  contract  to 
sell  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  R.  Lamar,  for  plaintiff  iu 
error : 

The  fact  that  the  purchase  price  of  $16,000 
was  for  the  lot  and  the  building,  without  any 
apportionment  as  to  the  value  of  each,  and 
that  tliereafter  the  building  was  destroyed, 
does  not  work  such  a  "change  in  conditions'* 
as  to  deprive  the  purchaser  of  the  right  to 
specific  performance. 

The  purchaser  is  entitled  to  have  the  agree- 
ment carried  out  as  far  as  possible,  with  an 
abatement  on  account  of  the  destruction  of 
the  building. 

^  2  Beach,  Modern  Eq.  Jur.  624 :  22  Am.  &; 
Eng.  Enc.  Law,  p.  942 ;  Barbers  v.  Gadsden, 
6  Rich.  Eq.  284,  62  Am.  Dec.  390;  2  Suther- 
land, Damages,  246;  Adams  v.  Messinger, 
147  Mass.  185,  17  N.  E.  491. 

The  vendor  cannot  compel  the  vendee  to 
accept  less  than  he  contracted  to  convey; 
but,  at  his  option,  the  vendee  may  elect  to 
take  less,  with  an  abatement  for  defecU  in 
the  quantity  or  quality  of  that  sold. 

2  Beach,  Modern  Eq.  Jur.  625,  627  ;  22  Am 
&  Eng.  Enc  Law,  pp.  1030,  1048;  Smith  v. 
Cansler,  83  Ky.  3(i7;.  Kinney  v.  Hickox,  24 
Neb.  107,  38  N.  W.  816;  Uuguenin  v.  Courte- 
nay,  21  S.  C.  403,  63  Am.  Rep.  688. 

Even  at  law,  on  a  plea  of  partial  failure 
of  consideration,  for  breach  of  warranty,  and 
other  similar  cases,  an  abatement  in  the  price 
can  be  adjusted,  but  equity,  especially,  "ha» 
adequate  machinery"  to  make  the  requisite 
inve.stigation  in  a  case  like  this,  and  to  de- 
cree specific  performance. 

2     Beach,     Modern    Eq.    Jur.    624,    62a- 
Causvy  v.  Carney,  106  Ga.  193,  32  S.  E.  138;' 
;  2  Sutherland.  Damages,  246. 

Whether  Phinizy,  the  purchaser,  was  the 
owner  or  not.  he  was,  under  the  circumstan- 
o<'s.  entitled  to  the  insurance  monev  collected 
by  the  vendor  if  the  destruction  of* the  build- 
nifr  offurred  after  the  making  of  such  con- 
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tract  and  before  the  surrender  of  possession. 
The  risk  was  upon  the  purchaser.  If  it  had 
greatly  enhanced  in  value,  it  would  have 
been  his  gain ;  if  the  property  had  greatly  de- 
creased in  value^  it  would  have  been  his  loss. 
It  seems  that  the  gain  or  loss  arising  from 
the  fire  should  also  fall  to  him. 

Williams  v.  Lilleij,  67  Conn.  60,  37  L.  R. 
A.  150,  34  Atl.  765;  Reed  v.  Lukena,  44  Pa. 
200,  84  Am.  Dec.  425;  Orange  Mill  Co.  v. 
Weatent  Aasur.  Co.  118  111.  396,9  N.  E.  274; 
Bretva-  v.  Herherty  30  Md.  301,  96  Am.  Dec. 
582;  Lombard  v.  Chicago  Sinai  Congrega- 
Hon,  64  111.  477 ;  Mackey  v.  Bowles,  98  Ga. 
735,  25  S.  E.  834. 

The  vendor  holds  the  title  in  trust  for  the 
vendee,  and  is  bound  to  apply  the  insurance 
money,  first,  to  the  payment  of  the  purchase 
money,  and  the  balance,  if  any,  to  the  vendee. 

Reed  V.  Lukens,  44  Pa.  200,  84  Am.  Dec. 
425;  Brewer  v.  Heibert,  30  Md.  301,  96  Am. 
Dec.  582. 

Phinizy  originally  was  entitled  to  the  lot 
and  the  old  building;  he  would  have  been 
entitled  to  the  lot  and  the  new  building  if  it 
had  been  erected  out  of  the  insurance  money 
which  represents  the  old  building.  He  is  en- 
titled to  the  insurance  money,  which  is  only 
a  substitute. 

Grange  Mill  Co.  v.  Western  Assur.  Co.  118 
111.  396,  9  N.  E.  276 ;  Williams  v.  Lilley,  67 
Conn.  50,  37  L.  R.  A.  150,  34  AU.  765. 

Insurance  money  is  to  be  treated  as  real 
estate.  Where,  for  example,  a  policy  was 
payable  to  A  or  his  administrator,  and  A 
died,  the  heirs  were  entitled  to  the  proceeds 
of  the  insurance  policy. 

Wyman  v.  Wyman,  26  N.  Y.  253 ;  Culbert- 
son  V.  Cox,  29  Minn.  309,  43  Am.  Rep.  204, 
13  N.  W.  177;  Mchols'  Appeal,  128  Pa.  428, 
5  L.  R.  A.  597,  18  Atl.  333;  Greeny,  Green, 
56  S.  C.  193,  46  L.  R.  A.  525,  34  S.  E.  249 ; 
Sampson  v.  Grogan,  21  R.  I.  174,  44  L.  R. 
A.  711,  42  Atl.  713;  Welsh  v.  London  Assur. 
Corp.  151  Pa.  607,  25  Atl.  142. 

In  determining  the  weight  to  be  given  the 
cases  which  apparently  rule  specific  perform- 
ance will  not  be  decreed  under  such  circum- 
stances, it  must  be  considered  whether  the 
suit  was  by  the  vendor  against  the  vendee, 
whether  it  was  at  law  or  in  equity,  and 
whether  the  property  had  been  wholly  or  par- 
tially destroyed. 

Where  the  vendor  is  plaintiff,  the  court 
will  be  cautious  in  enforcing  specific  per- 
formance on  an  unwilling  purchaser. 

2  Beach,  Modern  Eq.  Jur.  625;  Powell  v. 
Dayton,  8.  d  G.  R.  R.  Co.  12  Or.  488,  8  Pac. 
544;  Huguenin  v.  Courtenay,  21  S.  E.  403, 
53  Am.  Rep.  688 ;  22  Am.  &  Eng.  Enc.  Law, 
p.  1030;  Smith  v.  Cansler,  83  Ky.  367. 

When  he  delays  delivery  the  vendor  cannot 
compel  specific  performance  where  the  prop- 
erty is  burned. 

Kinney  v.  Hickox,  24  Neb,  167,  38  N.  W. 
816;  22  Am.  &  Eng.  Enc.  Law,  p.  1048; 
Gould  V.  Murch,  70  Me.  288,  35  Am.  Rep, 
325;  Thompson  y.  Gould,  20  Pick.  139;  As- 
pinwall  V.  Batch,  4  Abb.  N.  C.  193;  Mutual 
L,  Ins.  Co.  V.  Batch,  4  Abb.  N.  C.  200. 
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Mr.  Bryan  Camniiiig,  for  defendants  im. 
error : 

Specific  performance  of  a  contract  will 
only  be  decreed  when  it  is  within  the  power 
of  the  party  to  carry  it  out. 

Code,  §  4036 ;  Chance  v.  Beall,  20  Ga.  142 ; 
North  Georgia  Min.  Co.  v.  Latimer,  51  Ga. 
47;  Jackcns  v,  A'icoteo?*,  70  Ga.  198;  Prater 
v.\^cars,  77  Ga,  28. 

Equity  cannot  make  or  alter  a  contract  for 
the  parties,  and  then  execute  it. 

Domestic  Teleg.  d  Teleph.  Co.  v.  Metro- 
politan Ttleph.  d  Teleg.  Co.  39  N.  J.  Eq. 
160;  22  Am.  &  Eng.  Enc.  Law,  p.  933;  2 
Story,  Eq.  Jur.  |  780;  Philadelphia  d  R. 
R.  Co.  V.  Lehigh  Coal  d  Nov.  Co.  36  Pa.  204. 

A  much  stronger  case  must  be  made  by 
the  complainant  than  by  respondent. 

2  Story,  Eq.  Jur.  §  769. 

Specific  performance  is  not  granted  as  a 
matter  of  right. 

2  Story,  ^.  Jur.  9§  693,  742;  Everett  v. 
Totons,  17  Ga.  15;  Hunt  v.  Formbjy,  43  Ga. 
79;  Bagwell  v.  Bagwell,  72  Ga.  92;  Kirkland 
V.  Downing,  106  Ga.  630,  32  S.  E.  632, 

Specific  performance  is  impossible  in  thi» 
case  because  of  the  destruction  of  the  prem- 
ises. 

Taylor  v.  Caldwell,  3  Best  &  S.  826;  Wells 
V.  Calnan,  107  Mass.  516,  9  Am.  Rep.  65; 
Thomas  V.  Knowles,  128  Mass.  22;  Ellis  v. 
Atlantic  Mut.  Ins.  Co.  108  U.  S.  342,  27  L. 
ed.  747,  2  Sup.  Ct.  Rep.  746;  Powell  v.  Day- 
ton, 8.  d  G.  R.  R.  Co.  12  Or.  488,  8  Pac,  544; 
Lovering  v.  Buck  Mountain  Coal  Co.  54  Pa. 
291. 

There  can  be  no  apportionment  wbere  the 
contract  is  not  separable. 

Secgar  v.  Smith,  78  Ga.  616,  3  S,  E,  613, 

The  terms  of  performance  asked  for  by 
plaintifT  are  inequitable. 

If  the  purchaser  insists  on  performance, 
the  court  will  grant  relief  only  on  equitable 
terms. 

2  Story,  Eq,  Jur.  §  779. 

Mr.  Phinizy  has  no  interest  in,  or  right  to, 
the  insurance  money,  directly  or  indirectly. 

The  owners  were  under  no  obligation  to 
insure  for  Phinizy's  benefit.  ' 

Brewer  v.  Herbert,  30  Md.  301,  96  Am. 
Dec.  582, 

Real  or  personal  property  is  at  the  risk  of 
the  vendor  so  long  as  he  retains  the  title. 

Mackey  v.  Bowles,  98  Ga,  735,  25  S.  E. 
834;  1  Warvelle,  Vendors,  195;  Huguenin 
V,  Courtcnty,  21  S.  C.  403,  53  Am.  Rep.  688; 
Wells  V,  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65;  Thompson  v.  Gould,  20  Pick,  139. 

Mr.  Joseph  B.  CiuiiiiiiiiK  also  for  de- 
fendants in  error. 

Cobli,  J,,  delivered  the  opinion  of  the 
court : 

This  was  an  action  brought  for  the  pur- 
pose of  compelling  the  specific  performance 
of  a  contract  for  the  sale  of  land.  According 
to  the  allegations  of  the  petition,  the  defend- 
ants, who  were  the  owners  of  a  city  lot  upon 
which  was  situated  a  building,  entered  into 
a  written  agreement  to  sell  the  same  to  the 
plaintifl"  for  the  sum  of  $16,000,  of  which  $5 
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was  paid  when  the  writing  was  signed,  and 
the  IxEilanoe  was  to  be  paid  when  the  vendee 
should  satisfy  himself  that  the  vendors' 
title  to  the  property  was  cood.  The  plain- 
tiflf  had  agreed  to  take  the  property,  but, 
though  it  is  not  affirmatively  stated  in  the 
petition,  it  is  clear Ijr  inferable  -therefrom 
that  he  never  entered  into  possession.  •The 
written  agreement  to  sell  the  property  was 
signed  on  January  28,  1899.  A  conveyance 
of  the  property  was  delayed  while  the  plain- 
tiff was  investigating  the  title,  and  after  this' 
investigation  a  further  delay  was  occasioned 
by  the  fact  that  the  defendants  could  not 
have  canceled  a  security  deed  which  they 
had  given  to  the  property,  for .  the  reason 
that  the  holder  thereof  refused  to  cancel  the 
same  until  his  bond  for  titles  was  surren- 
dered, and  that  paper  had  been  lost  by  the 
defendants.  Pending  this  delay,  on  June  8, 
1899,  the  building  on  the  bargained  premises 
was  destroyed  by  fire  through  no  fault  of  the 
defendatits.  There  were  at  the  date  of  the 
fire  in  full  force  policies  of  fire  insurance  for 
amounts  aggregating  the  sum  of  $10,000. 
The  plaintiff  avers  his  desire  to  comply  with 
the  contract  of  sale,  so  far  as  it  is  possible, 
in  the  changed  condition  of  affairs,  to  cai'ry 
the  same  into  effect.  He  alleges  that  he  is 
willing  to  take  the  land,  and  that  the  amount 
to  be  paid  by  him  should  be  ascertained  by 
the  application  of  '  equitable  principles. 
There  was  no  agreement  between  the  parties 
with  reference  to  the  ownership  of  the  poli- 
cies of  insurance  prior  to  the  actual  convey- 
ance of  the  property,  though  it  was  agreed 
that  when  the  property  was  conveyed  in  ac- 
cordance with  the  terms  of  the  contract  the 
policies  of  insurance  should  be  assigned  to 
the  plaintiff.  The  prayers  of  the  petition 
were  that  the  defendants  be  decreed  to  make 
to  plaintiff  a  conveyance  of  the  land  under 
the  terms  set  forth  in  the  contract  of  sale, 
the  court  to  make  an  abatement  in  the  pur- 
chase price  to  the  extent  of  the  value  of  the 
improvements  destroyed  by  fire,  and  for  gen- 
eral relief.  By  amendment,  prayers  were 
added  that,  in  the  event  the  court  should  be 
of  opinion  that  the  plaintiff  is  not  entitled  to 
an  abatement  of  the  purchase  money  by  rea- 
son of  the  destruction  of  the  improvements, 
a  decree  should  be  entered  that  upon  pay- 
ment of  the  purchase  money  the  defendants 
should  be  required  to  make  to  plaintiff  a 
deed  to  the  land,  and  turn  over  to  him  the 
insurance  money  collected.  There  was  a  de- 
murrer to  the  petition  on  the  ground  that 
the  facts  set  forth  did  not  entitle  the  plain- 
tiff to  the  relief  prayed,  and  that  on  account 
of  the  changed  condition  in  affairs  a  specific 
performance  of  the  contract  was  impractica- 
ble. The  court  sustained  the  demurrer  and 
dismissed  the  petition,  and  to  this  ruling  the 
plaintiff  excepted. 

1.  "When  a  binding  agreement  is  entered 
into  to  sell  land,  equity  regards  the  vendor 
as  a  trustee  of  the  legal  title  for  the  bene- 
fit of  the  vendee,  while  the  latter  is  looked 
upon  as  a  trustee  of  the  purchase  money  for 
the  benefit  of  the  former."  Bispham,  Kq. 
5th  ed.  §  304.     This  rule,  however,  is  not  ap- 
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plicable  unless' there  is  an  ability  as  well  as 
a  willingness  on  the  part  of  the  vendor  to 
convey;  the  purchaser  not  being  considered 
as  the  owner  from  the  date  of  the  coxid^act 
unless  the  vendor  is  prepared  to  oon^y  a 
clear  title  and  is  not  in  default.  1  Warvelle, 
Vendors,  p.  195.  In  the  case  of  Mackey  v. 
Bowles,  98  Ga.  730,  25  S.  £.  834,  it  was  held 
that  if,  after  the  parties  had  entered  into  a 
binding  executory  contract  to  sell,  the  prop- 
erty was  damaged  before  the  vendor  was  in 
a  condition  to  convey,  the  loss  fell  upon  the 
vendor,  and  not  on  the  purchaser.  The  loss 
in  that  case  arose  out  of  the  destruction  by 
fire  of  a  building  situated  upon  the  land 
which  was  the  subject-matter  of  the  s&le. 
See  also,  in  this  connection,  Kinney  v.  Hick- 
ox,  24  Neb.  167,  38  N.  W.  816;  Thompson  v. 
Oould,  20  Pick.  134.  Applying  the  princi- 
ples above  stated  to  the  present  case,  as  the 
vendee  had  not  gone  into  possession  before 
the  fire,  and  the  vendors  were  not,  prior  to 
that  occurrence,  in  a  position  where  they 
could  make  to  the  vendee  an  unencumbered 
title  to  the  property,  they  were  the  owners 
of  the  property  at  the  date  the  fire  occurred, 
and  the  loss  resulting  therefrom  must  fall 
upon  thcni.  If  the  contract  has  been  so  far* 
completed  that  the  vendee  is  to  be  treated 
as  the  owner  of  the  premises,  then  the  loss 
falls  upon  him,  as  was  the  case  in  Pa4ne  t. 
McUcr,  0  Ves.  Jr.  349,  where  it  was  held  that 
when  there  was  a  contract  for  the  sale  of 
houses,  which,  on  account  of  defects  in  the 
title,  could  not  be  completed, — the  treaty, 
however,  proceeding  upon  a  proposal  to 
waive  the  objection  upon  certain  terms, — 
and  the  houses  were  burned  before  the  con- 
veyance, the  purchaser  was  bound  if  he  ac- 
cepted the  title;  and  the  fact  that  the  vendor 
allowed  insurance  on  the  houses  to  expire 
on  the  day  on  which  the  contract  was  origi- 
nally to  have  been  completed,  without  notice 
to  the  vendee,  made  no  difference. 

2.  The  next  question  to  be  determined  is, 
Who  was  entitled  to  collect  the  insurance? 
As  has  been  seen,  the  loss  occasioned  by  the 
fire  fell  upon  the  vendors,  and  it  would  seem 
that  the  indemnity  against  loss  should  be- 
long to  them.  This  is,  we  believe,  the  rule 
in  such  cases.  If  the  contract  of  sale  had 
been  so  far  completed  that  the  vendors  would 
have  held  the  legal  title  as  trustees  for  the 
vendee,  then  they  would  likewise  have  held 
title  to  the  policies  in  the  same  capacity. 
But,  as  they  were  the  o>vners  of  the  prop- 
erty to  the  extent  that  the  loss  occasioned 
by  the  fire  fell  upon  them,  they  will  also  be 
treated  as  owners  of  the  property  so  far  as 
the  right  to  the  insurance  on  the  building  is 
concerned.  In  Poole  v.  Adams,  33  L.  ♦/.  Ch. 
N.  S.  639,  it  was  held  that  a  purchaser  of 
property  insured,  which  was  destroyed  by 
fire,  does  not  by  the  mere  fact  of  purchase  ac- 
quire a  right  to  the  insurance  money.  It  has 
been  held  in  some  cases  that,  where  a  con- 
tract of  sale  is  so  far  completed  that  the  ven- 
dor is  to  be  treated  as  the  trustee  of  the  ven- 
dee, the  vendor  would  also  hold  in  trust  for 
the  vendee  a  policy  of  insurance  which  was 
on  the  property  at  the  time  the  contract  was 
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made^  and  that,  il  a  loss  by  fire  occurred  be- 
tween the  date  of  the  contract  and  the  time 
fixed  for  the  delivery  of  the  deed,  the  vendor 
would  be  compelled  to  account  to  the  vendee 
for  the  insurance  money  collected  on  the 
policy,  as  he  was  in  equity  the  owner  of  the 
property  at  the  time  of  the  fire,  and  the  la«s 
fell  upon  him.  Reed  v.  Lukens,  44  Pa.  200,  84 
Am.  Dec.  425.  See  also  State  Mut.  F.  Ins, 
Co.  V.  Vpdegraff,  21  Pa.  513;  Williams  v. 
LHley,  67  Conn.  50,  37  L.  R.  A.  150,  34  Atl. 
705;  Orange  Mill  Co,  v.  Western  Assur.  Co, 
lis  111.  396,  9  N.  £.  274.  The  rule  is  thus 
stated  by  the  supreme  court  of  Ohio  in  OiU 
hert  V.  Port,  28  Ohio  St.  276  (syl.,  point  8)  : 
'*A8  between  vendor  and  vendee  under  a  valid 
and  subsisting  contract  of  sale  of  real  es- 
tate, covered  by  a  policy  of  insurance,  where 
a  loss  insured  against  occurs  after  the  date 
of  the  contract  and  before  conveyance,  the 
true  test  for  determining  to  whom  the  money 
recovered  on  the  policy  belongs,  in  the  ab- 
sence of  stipulations  governing,  is  to  deter- 
mine who  was  the  owner,  and  which  party 
actually  sustained  the  loss."  As  in  the  pres- 
ent case  the  loss  fell  upon  the  vendors,  they 
were  entitled  to  collect  and  hold  the  money 
due  by  the  insurance  companies  on  the  poli- 
cies issued  on  the  property. 

3.  When  there  has  been  a  binding  agree- 
ment to  sell  improved  real  estate,  and  before 
the  property  is  conveyed  the  improvements 
upon  the  property  are  destroyed  by  fire  with- 
out the  fault  of  the  vendor,  will  a  court  of 
equity  compel,  at  the  instance  of  the  ven- 
dee, a  specific  performance  of  the  contract? 
Section  4041  of  the  Civil  Code  declares: 
'*Xhe  vendor  seeking  specific  performance 
must  show  an  ability  to  comply  substantial- 
ly with  his  contract  in  every  part,  and  as  to 
all  the  property ;  but  a  want  of  title,  or  oth- 
er inability  as  to  part,  will  not  be  a  good  an- 
swer to  the  vendee  seeking  performance,  who 
is  willing  to  acc<*pt  title  to  the  part,  receiv- 
ing compensation  for  the  other.  If  the  de- 
fetTts  in  the  vendor's  title  be  trifling  or  com- 
paratively small,  equity  will  decree  at  his  in- 
stance granting  compensation  for  such  de- 
fects." The  section  quoted  is  but  a  codifica- 
tion of  the  general  rules  recognized  by  courts 
of  equity  in  reference  to  application  for  the 
specific  performance  of  contracts.  "It  is 
settled  that  immaterial  deficiencies  will  not 
deprive  the  vendor  of  his  right  to  have  the 
contract  performed  as  against  the  vendee, — 
provided  that  the  deficiencies  are  such  as  may 
be  compensated  in  money.  Under  such  cir- 
cumstances, the  vendee  may  be  compelled  to 
take  the  property,-  and  a  suitable  deduction 
will  be  made  in  the  price.  But,  if  the  deficien- 
cies are  material  and  important,  the  vendee 
will  not  be  compelled  to  take  the  property. 
He  is  entitled  to  have  what  he  bargained  for, 
and  it  would  obviously  be  extremely  unjust 
to  force  anything  upon  him  which  ho  had  not 
designed  or  contracted  to  buy.  If  there  is  a 
failure  in  that  which  is  an  inducement  to  the 
purchase,  he  will  not  be  compelled  to  take." 
Bispham,  Eq.  5th  ed.  §  339.  In  (iould  v. 
Murch,  70  Me.  288,  35  Am.  Rep.  32.),  it  was 
held:     When  the  owner  of  land  with  a  biiild- 
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ing  thereon  agrees  to  convey  it  at  a  future 
day  on  payment  of  the  purchase  money,  and 
before  payment  and  conveyance  the  building 
is  destroyed  by  fire  without  the  fault  of  eith- 
er party,  the  loss  must  fall  upon  the  vendor ; 
and,  if  the  building  formed  a  material  part 
of  the  value  of  the  premises,  the  vendee  can- 
not be  compelled  to  take  a  deed  to  the  land 
alone,  and  pay  the  purchase  money.  See 
also  Smith  v.  Canslcr,  83  Ky.  367 ;  Wells  v. 
Calnatiy  107  Mass.  614;  Powell  v,  Dayton,  S, 
d  (},  R.  R.  Co.  12  Or.  488,  8  Pac.  544 ;  Kinney 
V.  Uickoxy  24  Neb.  167,  38  N.  W.  816;  Hu- 
guenin  v.  Courtenay,  21  S.  0.  403,  53  Am. 
Rep.  688.  It  may  be  stated  as  a  general 
rule  that,  where  property  which  is  the  sub- 
ject of  a  contract  of  sale  has  been  substan- 
tially  damaged  or  materially  changed  be- 
tween the  date  of  the  contract  of  sale  and 
the  time  when  the  vendor  ofi'ers  to  convey, 
the  courts  will  not  decree  a  specific  perform- 
ance of  the  contract  at  the  instance  of  the 
vendor.  The  reason  for  this  is  apparent. 
The  vendor  has  no  right  to  force  upon  the 
vendee  something  which  he  has  not  agreed 
to  buy.  The  rule  is  different,  however,  when 
the  application  for  specific  performance 
comes  from  the  vendee.  There  is  a  manifest 
reason  for  this  difl'erence.  The  vendee  has 
a  right,  if  he  sees  proper  to  do  so,  to  accept 
less  than  he  bargained  for,  and  compensa- 
tion for  the  loss  of  that  which  he  does  not 
obtain.  If,  for  any  reason,  the  vendor  can- 
not convey  to  the  vendee  subftan tially  what 
the  contract  calls  for,  of  course  a  specific 
performance  of  the  contract  according  to  its 
terms  is  impossible.  Such  obstacles  to  a 
specific.performance  may  arise  from  a  defect 
in  the  title  to  some  portion  of  the  premises 
bargained  for,  or  from  the  fact  that  the  in- 
terest of  the  vendor  is  different  from  that 
described  in  the  contract,  or  the  property 
may  be  subject  to  liens  or  encumbrances,  or, 
if  the  subject  of  the  contract  is  land,  it  may 
be  deficient  in  quantity  or  quality  or  value. 
*'In  such  a  case  there  are  only  three  possible 
alternatives  for  a  court  of  equity  to  pursue: 
Either  to  refuse  its  remedy  entirely;  or  to 
enforce  the  contract  without  any  roj^ard  to 
the  partial  failure,  compelling  the  purchaser 
to  take  what  there  is  to  give,  and  to  pay  the 
full  price,  as  agreed;  or  to  decree  a  convey- 
ance of  the  vendor's  actual  interest,  and  al- 
low to  the  vendee  a  pecuniary  compensation 
or  abatement  from  the  price  proportioned  to 
the  amount  and  value  of  the  defect  in  title 
or  deficiency  in  the  subject-matter."  Pom. 
Contr.  §  434.  In  the  same  connection  the  au- 
thor just  quoted  says:  That  the  first  al- 
ternative might  often  contravene  the  wishes 
and  interests  of  both  parties,  and  cannot, 
therefore,  be  taken  as  the  universal  rule. 
That  the  second  one  would  be  extremely  un- 
just and  inequitable,  though  it  is  occasional- 
ly resorted  to  when  the  vendee  is  not  in  a 
situation  which  entitles  him  to  favorable 
consideration.  That  the  third  is  based  upon 
equitable  principles.  It  endeavors  to  pre- 
siMvc  the  rights  of  both  parties,  and  is  there- 
i  fore  constantly  resorted  to  and  applied  by 
'  courts  of  equity  in  aid  of  a  vendee,  and  some- 
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times,  although  under  more  and  greater  re- 
strictions, in  aid  of  the  vendor.  But  that 
there  are  circumstances  under  which  even  a 
vendee  is  not  allowed  to  avail  himself  of  the 
doctrine.  In  9  435  the  same  author  says: 
"If  the  purchaser  is  willing  and  desirous  to 
take  the  partial  interest  which  the  vendor 
can  convey,  and  especially  if  he  is  the  party 
calling  upon  the  court  for  relief,  there  can 
be  but  little  difficulty  in  grantihg  him  the 
remedy  of  performance,  with  a  reasonable 
compensation  for  the  defects."  Mr.  Bisp- 
ham,  in  his  work  on  the  Principles  of  Equity, 
thus  states  the  rule:  "It  may  sometimes 
happen  that  defects  exist  which  render  the 
property  less  valuable  than  the  contract 
price,  but  which  nevertheless  may  not  be  of 
so  vital  a  character  as  to  induce  the  pur- 
chaser entirely  to  throw  up  his  bargain.  In 
such  a  case  the  equity  of  specific  performance 
with  compensation  comes  into  play  for  the 
benefit  of  the  vendee.  He  is  entitled  to  have 
the  agreement  carried  out,  and  yet  at  the 
same  time  to  have  an  abatement  or  allowance 
made  by  reason  of  the  defects."  Bispham, 
Eq.  5th  ed.  9  390.  See  also  Fry,  Spec.  Pert 
3d  ed.  §9  1222,  1223;  2  Story,  £q.  Jur.  13th 
ed.  I  779;  2  Sutherland,  Damages,  2d  ed.  9 
689,  p.  1311;  2  Beach,  Modern  Eq.  Jur.  99 
624,  627;  22  Am.  &  Eng.  Enc.  Law,  1st  ed. 
pp.  942,  943;  Harhers  v.  Gadsden,  6  Rich.  Eq. 
284,  62  Am.  Dec.  390.  The  text-books  and 
cases  cited  show  that  the  doctrine  of  specific 
performance,  »with  compensation  for  defects 
when  the  vendor  cannot  convey  exactly  what 
his  contract  calls  for,  is  thoroughly  estab- 
lished, and  it  is  in  rare  cases  where  the  court 
will  refuse  such  relief  at  the  instan,ce  of  the 
vendee.  It  is  true  that  in  nearly,  if  not  quite, 
all  of  the  cases  the  inability  on  the  part  of 
the  vendor  to  convey  what  the  contract  called 
for  arose  from  some  fact  which  was  in  ex- 
istence at  the  time  the  contract  of  sale  was 
made,  such  as  defects  in  the  title  to  a  part 
of  the  premises,  deficiency  in  quantity  or 
quality  or  value  of  the  property  which  was 
the  subject-matter  of  the  contract,  and  the 
like.  There  does  not  seem,  however,  to  be 
any  good  reason  why  the  principle  should 
not  l^  applicable  where  the  inability  of  the 
vendor  to  convey  a  part  of  that  which  his 
tontract  stipulated  for  arose  subsequent  to 
the  making  of  the  contract,  out  of  some 
transaction  in  which  the  vendee  was  not  in- 
volved; and  the  fact  that  the  vendor  was 
himself  without  fault  would  not  seem  to  be 
an  obstacle  which  would  prevent  the  appli- 
cation of  the  rule.  Requiring  a  vendor  to 
pay  damages  to  his  vendee  for  a  failure  to 
convey  property  which  subsequent  to  the  ex- 
ecution of  the  contract  of  sale  was  destroyed 
by  fire  is  no  greater  hardship  than  requiring 
a  vendor  to  pay  damages  on  account  of  his 
having  ignorantly,  though  honestly,  and  aft- 
er the  exercise  of  all  possible  diligence,  bar- 
gained away  something  which  he  did  not  own, 
but  which  he  believed  was  his  own.  That 
he  would  be  required  to  pay  damage?;  in  the 
latter  case,  no  one  will  doubt.  That  he 
should  be  in  the  former  case,  ought  not.  it 
would  seem,  to  be  questioned,  upon  principle. 
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'In  Lombard  v.  Chicago  Sinai  Congregation, 
64  111.  477,  whicn  was  a  case  of  an  executory 
contract  for  the  sale  of  real  estate,  where  the 
Y<«ndor  was  to  furnish  an  abstract  of  title, 
and,  if  not  satisfactory,  he  was  to  have  the 
option  of  perfecting  the  title,  or  annulling 
the  contract  and  returning  the  money  paid, 
and  the  abstract  failed  to  show  title,  and  the 
vendor  failed  to  exercise  his  option,  after 
notice  to  do  so,  until  after  buildings  thereon 
were  destroyed  by  fire,  the  vendor  still  re- 
maining in  possession,  it  was  held,  on  a  bill 
by  the  vendee  for  the  specific  performance  of 
the  contract  as  to  the  land,  and  compensa- 
tion for  the  buildings  and  property  de- 
stroyed, that  the  contract  was  not  so  com- 
plete as  to  make  the  land  the  property  of  the 
vendee,  so  as  to  throw  upon  him  the  loss  of 
the  buildings,  and  that  upon  specific  per- 
formance being  ordered  the  vendee  was  en- 
titled to  compensation  for  the  loss,  to  be  de- 
ducted from  the  purchase  money,  and  that 
the  vendor  was  entitled  to  interest  on  the  un- 
paid purchase  money  only  from  the  time  a 
good  title  to  the  property  was  shown,  the  ven- 
dor being  entitled  to  the  rents  and  profits 
up  to  such  time.  The  case  just  referred  to 
is  the  only  one  which  has  been  called  to  our 
attention  which  is  at  all  similar  to  the  pres- 
ent case.  Upon  principle,  however,  we  have 
no  hesitancy  in  holding  that  the  vendee  in  a 
case  like  the  present  is  entitled  to  have  a 
conveyance  made  to  him  of  the  land,  and 
compensation  for  the  loss  of  the  building, 
provided  the  loss  thus  sustained  is  capable  • 
of  computation.  If  the  plaintiff  sustains 
his  allegations,  a  decree  should  be  entered 
that  the  defendants  convey  to  him  the  land 
which  was  the  subject-matter  of  the  contract, 
and  that  the  purchase  price  be  abated  in 
such  an  amount  as  is  just  and  reasonable  in 
view  of  the  changed  condition  of  the  prop- 
erty. 

4.  If  the  difference  in  value  between  the 
interest  contracted  for  and  the  interest  that 
can  be  conveyed  is  incapable  of  oomputation, 
of  course  the  court  will  not  undertaJce  to  en- 
ter a  decree  for  specific  performance,  with 
compensation  for  defects.  But,  as  has  been 
said,  in  the  light  of  many  adjudicated  cases : 
"It  is  conceived  that  the  court  will  seldom 
now  consider  a  difficulty  of  this  kind  insuper- 
able." Fry,  Spec.  Perf.  3d  ed.  §  1240.  We 
do  not  think  the  present  case  falls  within 
the  rule  above  referred  to,  as  it  seems  to  us 
that  the  amount  which  should  be  allowed  to 
the  plaintiff  as  compensation  for  the  loss 
sustained  by  him  in  not  obtaining  a  convey- 
ance of  the  land  with  th«  building  on  it  can 
be  made  the  subject  of  exact  computaticm. 
Let  it  be  kept  in  mind  that  the  plaintiff  is 
entitled  to  be  placed,  so  far  as  property  and 
money  will  place  him,  in  exactly  the  same 
position  that  he  was  in  on  the  day  that  the 
contract  of  sale  was  entered  into.  If  on  that 
day  the  property  was  worth  more  than  he 
agreed  to  pay  for  it,  he  is  entitled  to  the 
profit  on  his  bargain.  If,  on  the  other  hand. 
the  property  was  worth  less  than  he  agreed 
to  pay  for  it,  he  must  suffer  the  loss.  Let 
it  be  ascertained  what  was  the  market  value 
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of  the  property  with  the  building  on  it  on 
th«  day  that  the  contract  was  entered  into. 
Let  it  also  -  be  ascertained  what  was  the 
market  value  of  the  lot  without  regard  to 
the  building  on  that  day.  If  the  market 
value  of  the  improved  lot  was  more  than  the 
contract  price,  the  difTerenoe  between  these 
two  sums  would  be  the  profit  that  the  plain- 
tiff would  have  realized  on  hi«  bargain.  De- 
duct the  amount  of  profit  from  the  market 
value  of  the  lot  alone,  and  the  sum  remain- 
ing will  be  the  amount  which  the  plaintifif 
should  be  required  to  pay.  If  the  market 
value  of  the  property  and  the  contract  price 
a,re  the  same,  then  the  plaintiff  should  be 
required  to  pay  a  sum  which  would  equal  the 
market  value  of  the  lot  without  the  build- 
ing. If  the  market  value  of  the  whole  prop- 
erty was  less  than  the  contract  price,  then 
the  plaintiff  should  be  required  to  pay  the 
market  value  of  the  lot  without  the  building 
and  in  addition  to  this  the  difference  between 
the  market  value  of  the  lot  and  building  and 
the  contract  price,  provided  that  in  no  event 
should  the  plaintiff  be  required  to  pay  more 
than  $16,000.  While  we  find  no  rule  for 
<!omputing  the  amount  of  compensation  in 
such  cases,  we  think  the  above  rules  are  in 
accordance  with  equitable  principles,  and  are 
deducible  from  the  general  rules  which  seem 
to  have  been  recognized  by  the  courts  and 
text  writers.  See,  in  this  connection.  Smith 
V.  Kirkpatrick,  79  Ga.  410,  7  S.  E,  268;  2 
Sutherland,  Dam.  2d  ed.  pp.  1311,  1312;  2 
Beach,  Mod.  Eq.  Jur.  §  629;  Wilcoxon  v. 
Calloway,  67  N.  C.  463 ;  Fry,  Spec.  Perf .  3d 
ed.  §  1230. 

The  prayers  of  the  petition  were  broad 
enough  to  authorize  relief  along  the  lines 
above  indicated.  The  court  erred  in  sus- 
taining the  demurrer,  and  the  case  should  be 
tried  in  the  light  of  what  is  here  laid  down. 

Judgment  reversed. 

All  the  Justices  concur. 


R.  A.  WILLIAMS,  PZ/f.  in  Err,, 

V. 

Edgar  FEARS,  Treasurer  of  Morgan  County, 

et  al, 

(110  Ga.  684.) 

*1.     Tiae  term  ^emlarrant  aflrent/'  In  the 

general  tax  act  of  1898,  means  a  person  en- 
(;aged  in  hiring  laborers  in  this  state,  to  be 
employed  beyond  the  limits  of  the  same. 
a.     Tbe  Impoaitioif  of  m  tax  upon  each  a 
person  Is  not  a  regulation  of  interstate  com- 
merce. 
a.     A  law  ImpoalnflT  «  tmx  iivon  svelE  a 
.  penoa  is  not  such  a  restriction  upon  the 

^Beadnotes  by  Cobb,  J. 


NoTB. — As  to  peddlers  and  drummers  as  re- 
lated to  Interstate  eommeree,  see  Re  Spain  (C. 
C.  B.  D.  N.  C.)  14  L.  R.  A«  07,  and  note;  State 
V.  Coop  (S.  C.)  41  L.  a.  A.  501;  Laurens  t. 
Klmore  (S.  C.)  45  L.  R.  A.  249:  Adkins  ▼. 
nirhmond  (Vs.)  4T  L.  R.  A.  683;  Smith  v. 
.lackson  (Tenn.)  47  L.  R.  A.  418,  and  footnote, 
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right  of  a  citizen  to  move  from  one  state  to 
another  as  that  it  abridges  the  priyi leges  or 
immunities  of  citizens  of  the  United  States, 
within  the  meaning  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 
Nor  is  such  a  law  such  a  discrimination  in 
favor  of  persons  hiring  laborers  to  be  em- 
ployed within  the  limits  of  the  state  as  to 
amount  to  a  denial  of  the  equal  protection 
of  the  laws,  within  the  meaning  of  that 
amendment.  The  case  of  Shepperd  v.  Sum" 
ter  County  Oomra.  69  Ga.  536,  27  Am.  Rep. 
394,  upon  a  reriew  thereof,  Is  affirmed. 
4.  Ifor  la  aaelft  a  laiFr  -rlolatlve  of  aar 
proirlsioa  of  the  Constitution  of  this  state. 

(April  11,  1900.) 

ERROR  to  the  Superior  Court  for  Morgan 
County  to  review  a  judgment  denying  a 
writ  of  habeas  corpus  to  release  petitioner 
froni  custody  to  which  he  had  been  oommittM 
for  violating  a  statute  imposing  a  license  tax 
upon  emigrant  agents.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  DaTison  and  R.  J.  Jor- 
dan,  for  plaintiff  in  error: 

The  imposition  of  an  occupation  tax  of 
$500  per  annum,  for  each  county  in  which 
such  business  is  conducted,  upon  each  agent, 
or  employer  or  employee  of  such  agent,  en- 
gaffed  in  hiring  laborers  in  such  state, 
to  be  employed  b%ond  the  limits  of  the  same, 
conflicts  with  and  violates  art.  1,  §  8,  par.  3, 
and  art.  1,  9  9,  par.  5,  of  the  Constitution  of 
the  United  States,  because  it  regulates  com- 
merce among  the  states  and  levies  a  duty  on 
exports. 

A  tax  on  an  occupation  connected  with  in- 
terstate commerce  is  a  regulation  of  such 
commerce. 

Broicn  v.  Maryland  12  Wheat.  419,  6  L. 
ed.  678;  Rohhins  v.  Shelby  County  Taming 
Diet.  120  U.  S.  489,  30  L.  ed.  694,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct.  Rep.  692;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
1380;  McCall  v.  California,  136  U.  S.  104,  34 
L.  ed.  392,  10  Sup.  Ct.  Rep.  881;  Crutoher 
V.  Kentucky,  141  U.  S.  47,  36  L.  ed.  649,  11 
Sup.  Ct.  Rep.  851;  Brennan  v.  Titusville, 
153  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct.  Rep.  829 ;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  166  U.  S.  186, 
218,  41  L.  ed.  965,  976,  17  Sup.  Ct.  Rep.  604. 

The  definition  of  commerce  as  "traffic, 
intercourse,  navigation,  and  the  transporta- 
tion of  persons  and  property,  and  the  means 
and  instrumentalities  by  which  these  four 
things  are  effectuated,*'  is  \ij  no  means  ex- 
haustive of  the  broad,  comprehensive  term 
contemplated  by  the  framers  of  our  organic 
law. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Walling  v. 
Michigan,  116  U.  S.  456,  29  L.  ed.  694,  6  Sup. 
Ct.  Rep.  454 ;  Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  ed.  238. 

Means  and  agencies  facilitating  inter- 
course among  the  people,  as  well  as  their  re- 
moval from  state  to  state,  are  vitally  essen- 
tial to  the  common  welfare  and  to  national 
progress. 

For  a  state  to  restrict  a  business  having 
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for  its  object  the  migration  of  persons  from 
one  state  to  another  is  of  more  concern  to 
all  the  nation  than  for  the  sale  or  transmis- 
sion of  property  to  be  restricted.  That  im- 
migration is  comprehended  in  the  term  '^com- 
merce"  has  long  been  settled. 

Immigration  and  emigration  have  here  no 
legal  distinction.  A  sovereign  power  has 
gpreater  right  to  prevent  persons  from  enter- 
ing her  territory  than  to  restrain  them  from 
leaving. 

Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Head  Money  Cases,  112  U.  S.  580,  suh 
nom.  Edye  v.  Robertson,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247 ;  Henderson  v.  Hew  York, 
92  U.  S.  259,  suh  nom,  Henderson  v.  Wick- 
ham,  23  L.  ed.  543;  Chy  Lung  v.  Freeman, 
92  U.  S.  275,  23  L.  ed.  550;  Ifew  York  v. 
Compagnie  GhUraXe  Transatlantique,  107 
U.  S.  59,  27  L.  ed.  383,  2  Sup.  Ct  Rep.  87 ; 
Rorer,  Interstate  Law  (1893)  405,  406; 
Black,  Const.  Law,  170,  171,  177,  178;  Com- 
merce Clause,  Fed.  Const.  192,  218;  Bangor 
V.  Smith,  83  Me.  426,  13  L.  R.  A.  686,  22  Atl. 
379;  9  Am.  &  Eng.  Enc.  Law,  p.  936. 

Immigration,  either  temporary  or  perma- 
nent, is  an  ingredient  of  intercourse  and 
traffic;  and  the  power  to  regulate  commerce 
implies  the  power  to  regulate,  both  as  to 
persons  and  as  to  goods. 

lAn  Sing  v.  Washburn,  20  Cal.  534;  Mo- 
Call  V.  California,  136  U.  S.  104,  34  L.  ed. 
392,  10  Sup.  Ct.  Rep.  881. 

Two  states  have  enacted  laws  identical 
with  the  Georgia  law,  to  prevent  the  migra- 
tion of  the  laboring  population. 

State  V.  Moore,  113  N.  C.  697,  22  L.  R.  A. 
472,  18  S.  E.  342,  declares  a  law  of  North 
Carolina  to  be  void. 

A  statute  of  Alabama  was  held  invalid  by 
the  supreme  court  of  that  state  in  Joseph  v. 
Randolph,  71  Ala.  499,  46  Am.  Rep.  347. 

The  contract-labor  law  has  been  upheld  as 
a  valid  exercise  by  Congress  of  its  exclusive 
power  to  regulate  commerce. 

United  States  v.  Craig,  28  Fed.  Rep.  795. 

It  cannot  be  contended  that  this  business 
is  too  remotely  connected  with  commerce  to 
be  protected  by  the  commerce  clause  of  the 
Constitution. 

Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  227,  44  L.  ed.  142,  20  Sup. 
Ct.  Rep.  96;  Baqg  v.  Wilmington,  G.  d  A.  R, 
Co.  109  N.  C.  280,  14  L.  R.  A.  596,  3  Inters. 
Com.  Rep.  803,  14  S.  E.  79. 

This  law  is  in  conflict  with  the  14th 
Amendment  of  the  United  States  Constitu- 
tion because  it  is  an  indirect  effort  to  re- 
strict the  right  of  the  citizen  to  move  from 
one  state  to  another,  and  abridges  the  priv- 
ileges and  immunities  of  the  citizen. 

It  impairs  the  natural  right  of  the  laborer 
to  labor;  it  is  a  tax  on  the  laborer  and  is 
class  legislation  aimed  entirely  at  laborers, 
and  it  applies  to  a  class  of  laborers  only,  to 
wit,  ttiose  who  seek  to  labor  beyond  the 
state. 

A  citizen  cannot  be  taxed  directly  by  a 
state,  for  the  privilege  of  leaving  the  state. 

Passenger  Cases,  7  How.  464.  12  L.  ed.  j 
778;  Joseph  v.  Randolph,  71  Ala.  497,  46  : 
Am.  Rep.  347.  ^ 
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In  whatever  language  a  statute  may  be 
framed,  its  purpose  and  its  constitutional 
validity  must  be  determined  by  its  natural 
and  reasonable  effect. 

Henderson  v.  2\ew  York,  92  U.  S.  259,  sub 
nom.  Henderson  v.  Wickham,  23  L.  ed.  543. 

The  constitutionality  of  a  state  tax  is  to 
be  determined,  not  by  the  form  of  the  agency 
through  which  it  is  to  be  collected,  but  by 
the  subject  upon  which  the  burden  is  ac- 
tually laid. 

Commerce  Clause,  Fed.  Const,  p.  200;  Peo- 
ple V.  Raymond,  34  Cal.  492 ;  GrandaU  v.  "Ne- 
vada,  6  Wall.  36,  18  L.  ed.  745 ;  Chy  Lung 
V.  Freemwn,  92  U.  S.  275,  23  L.  ed.  650; 
M'Gullooh  V.  Maryland,  4  Wheat  316,  4  L. 
ed.  579. 

This  law  should  be  pronounced  void,  as  a 
tax  on  a  special  class  of  laborers. 

Re  Parrott,  6  Sawy.  349,  1  Fed.  Rep.  481 ; 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  24  L. 
R.  A.  702,  59  N.  W.  362 ;  Juniata  Limestone 
Co.  V.  Fagley,  187  Pa.  193,  42  L.  R.  A.  442. 
40  N.  E.  977 ;  Fraser  v.  MoConway  d  T.  Co. 
82  Fed.  Rep.  257 ;  Blake  v.  McClung,  172  U. 
S.  248,  43  L.  ed.  435,  19  Sup.  Ct  Rep.  165 ; 
Stockton  Laundry  Case,  26  Fed.  Rep.  613. 

It  is  an  arbitrary  tax  on  certain  agents 
engaged  in  hiring  laborers,  and  it  does  not 
apply  to  all  agents  following  that  occupa- 
tion. 

Com.  V.  Snyder,  182  Pa.  630,  38  Atl.  356 ; 
Welton  V.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347 ;  Sayre  v.  Phillips,  148  Pa.  482,  16  L.  R. 
A.  49,  24  Atl.  76;  Gulf,  G.  d  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  151,  41  L.  ed.  667,  17  Sup. 
Ct  Rep.  265. 

This  law  is  a  denial  to  the  nonresident  of 
the  rights  and  privileges  allowed  the  citizens 
of  Georgia. 

Cooley,  Const  Lim.  6th  ed.  490;  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347 ; 
Walling  v.  Michigan,  116  U.  S.  446,  29  L.  ed. 
691,  6  Sup.  Ct  Rep.  454;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862;  BHm- 
mer  v.  Rebm/m,  138  U.  S.  78,  34  L.  ed.  862. 
3  Inters.  Com.  Rep.  485,  11  Sup.  Ct.  Rep. 
213;  Voight  v.  Wright,  141  U.  S.  62,  35  L. 
ed.  638,  11  Sup.  Ct  Rep.  855. 

Messrs.  H.  G.  Lewis  and  E.  VBT.  Bntler 
for  defendants  in  error. 

Cobby  J.,  delivered  the  opinion  of  the 
court : 

Williams  was  arrested  upon  a  warrant 
charging  him  with  "the  offense  of  acting  as 
emigrant  agent  without  a  license."  He 
made  application  to  the  judge  of  the  supe- 
rior court  of  the  Ocmulgee  circuit  for  a  writ 
of  habeas  corpus,  ailing  that  the  warrant 
under  which  he  was  arrested  charged  him 
with  a  violation  of  that  provision  of  the  gen- 
eral tax  act  of  1898  which  imposed  "upon 
each  emigrant  agent,  or  employer  or  em- 
ployee of  such  agents,  doing  business  in  this 
state,  the  sum  of  five  hundred  dollars  for 
each  county  in  which  such  business  is  con- 
ducted." Acts  1898,  p.  24.  He  further  al- 
leged that  the  law  which  he  was  charged 
with  having  violated  was  in  conflict  with 
certain  provisions  of  the  Constitutions  of  the- 
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United  States  and  of  the  state  of  Georgia, 
enumerating  in  the  application  the  various 
clauses  of  which  the  act  was  alleged  to  be 
violative.  The  writ  of  habeas  corpus  was  is- 
sued, and  on  the  day  fixed  for  the  hearing 
the  officer  having  the  accused  in  custody  ap- 
peared, produced  the  prisoner,  and  answered 
that  he  had  him  in  custody  under  a  warrant 
of  the  character  alleged.  No  evidence  was 
offered,  and  the  judge,  after  hearing  argu- 
ment upon  the  application  and  answer,  re- 
manded the  prisoner  to  the  custody  of  the 
officer  having  him  in  charge,  to  be  held  by 
him  until  discharged  by  due  process  of  law. 
To  this  ruling  the  accused  excepted. 

1.  The  tax  act  of  1898,  which  embraces 
the  tax  in  the  language  above  quoted,  pro- 
vides that  before  any  person  shall  be  author- 
ized to^  carry  on  the  business  of  an  emigrant 
agent  he  shall  go  before  the  ordinary  of  each 
county  in  which  such  agent  proposes  to  do 
business,  and  register  his  name  and  place  of 
business,  and  at  the  same  time  pay  the  tax  to 
the  tax  collector.  If  he  fails  to  register  with 
the  ordinary,  he  is  guilty  of  a  misdemeanor, 
or  if,  having  registered,  he  fails  to  pay  the 
tax,  he  is  likewise  guilty  of  a  misdemeanor. 
Acts  1898,  pp.  24,  27.  The  warrant  was  is- 
sued upon  an  affidavit  charging  the  accused 
with  having  violated  the  above-quoted  pro- 
vision of  the  tax  act.  It  does  not  distinctly 
appear  whether  he  is  charged  with  having 
done  business  without  registering,  or  wheth- 
er, having  registered,  he  carried  on  the  busi- 
ness without  paying  the  tax.  As  an  affida- 
vit to  authorize  the  issuance  of  a  warrant 
need  not  set  forth  the  offense  with  the  same 
particularity  required  in  indictments,  the 
charge  in  the  affidavit,  although  general  in 
its  nature  and  to  some  extent  indefinite, 
would  be  sufficient  to  authorize  the  issuance 
of  a  warrant,  under  the  laws  of  this  state. 
WiUiama  v.  StatCy  107  Ga.  693,  33  S.  E.  641  ; 
Brown  v.  State,  109  Ga.  670,  34  S.  E.  1031. 
It  is  immaterial  to  a  consideration  of  the 
questions  involved  in  the  present  case  wheth- 
er the  accused  was  charged  with  having  car- 
ried on  the  business  of  an  emigrant  agent 
without  having  registered,  or  without  hav- 
ing paid  the  tax,  for  the  reason  that,  if  the 
provision  of  the  tax  act  imposing  the  tax  is 
unconstitutional,  he  cannot  be  punished  for 
a  failure  to  do  either. 

It  becomes  necessary  at  the  outset  to  de- 
termine what  is  meant  by  the  term  "emi- 
grant agent,"  as  used  in  the  above-quoted 
S revision  of  the  tax  act.  An  "emigrant"  is 
efined  to  be  "one  who  emigrates  or  quits 
one  country  or  region  to  settle  in  another." 
Webster,  Int.  Diet.  "An  'emigrant'  is  one 
who  quits  his  country  for  any  lawful  reason, 
with  a  design  to  settle  elsewhere,  and  taken 
his  family  and  property  with  him."  10  Am, 
&  Eng.  Enc.  Law,  2d  ed.  p.  1042.  To  "emi- 
grate" is  "to  remove  from  one  country  or 
state  to  another,  for  the  purpose  of  resi- 
dence." Webster,  Int.  Diet.  In  the  absence 
of  a  contrary  reason  to  be  found  in  the  leg- 
islation of  this  state,  the  word  "emigrant" 
would  be  given  its  ordinary  meaning;  and 
therefore  an  emigrant  agent  doing  business 
in  this  state  would  be  held  to  be  one  en- 
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gaged  in  the  business  of  removing,  or  induc- 
ing or  assisting  to  remove,  persons  domi- 
ciled in  this  state  to  another  country  or 
state  for  the  purpose  of  acquiring  there  a 
new  residence.  Is  there  anything  in  the  leg- 
islation of  this  state  requiring  that  the  term 
"emigrant  agent"  should  be  given  a  different 
meaning?  The  term  appeared  for  the  first 
time  in  an  act  passed  in  1876  (Acts  1876,  p. 
17),  which  declared  that  any  person  carry- 
ing on  the  business  of  an  emigrant  agent  in 
this  state,  without  having  firi^t  obtained  a 
license  therefor  from  the  ordinary,  for  which 
he  should  pay  the  sum  of  $100,  should  be 
guilty  of  a  misdemeanor.  The  term  "emi- 
grant agent"  was  by  this  act  defined  to  be 
"any  person  engaged  in  hiring  laborers  in 
this  state,  to  be  employed  beyond  the  limits 
of  the  same."  In  1877  (Acts  1877,  p.  120), 
an  act  was  parsed  which  declared  that  "it 
shall  not  be  lawful  for  any  emigrant  agent 
or  agents  to  solicit  or  procure  emigrants  to 
leave  the  state,  or  to  act  in  the  capacity  of 
emigrant  agents  for  said  purpose,"  without 
procuring  a  license  from  the  tax  collector  in 
each  county  in  which  such  agent  proposed 
to  do  business,  for  which  he  should  pay  the 
sum  of  $500.  It  is  unnecessary  in  the  pres- 
ent case  to  determine  whether  either  or  both 
of  the  acts  last  referred  to  are  still  of  force, 
as  the  provision  of  the  tax  act  of  1898  is. the 
only  subject  of  attack.  We  look  to  these 
acts,  therefore,  merely  for  the  purpose  of 
ascertaining  the  meaning  to  be  given  to  the 
term  "emigrant  agent"  as  used  in  the  act 
of  1808.  The  term  was  defined  in  the  act 
of  1876,  and  this  definition  has  never  been 
changed.  The  act  of  1877  imposed  a  tax 
upon  emigrant  agents, — that  is,  persons  en- 
gaged in  hiring  laborers  to  go  beyond  the 
limits  of  the  state, — who  should  solicit  or 
procure  emigrants — ^that  is,  persons  leaving 
the  state  for  |.he  purpose  of  changing  their 
residence — to  leave  the  state.  In  other 
words,  the  act  of  1876  imposed  a  tax  upon 
persons  who  should  be  engaged  in  the  busi- 
ness of  hiring  laborers  to  leave  the  state, 
and  the  act  of  1877  simply  imposed  an  addi- 
tional tax  upon  such  persons  if  they  should 
also  be  engaged  in  soliciting  or  procuring 
persons  to  change  their  residence  from  his 
state  to  another.  In  the  light  of  the  defini- 
tion given  in  the  act  of  1876,  and  of  the  fact 
that  the  act  of  1877  did  not  in  any  way  un- 
dertake to  change  this  definition,  no  other 
construction  than  the  one  above  indicated 
can  properly  be  f^iven  to  the  latter  act. 
When,  therefore,  m  subsequent  legislation, 
the  general  assembly  used  the  term  "emi- 
grant agent,"  with  nothing  to  indicate  what 
was  meant  by  the  term,  it  will  be  presumed 
that  it  had  in  mind  the  definition  thereto- 
fore given  to  the  term.  In  all  of  the  general 
tax  acts  passed  after  the  act  of  1877,  lan- 
guage similar  to  that  above  quoted  from  the 
act  of  1898  was  employed,  and  it  will  be  held 
that  in  those  acts  the  legislature  intended, 
by  the  use  of  the  words  "emigrant  agent," 
to  impose  a  tax  upon  persons  engaged  in  the 
business  of  "hiring  laborers  in  this  state,  to 
be  employed  beyond  the  limits  of  the  same." 
The  act  of  1877  was  carried  into  the  Ck)de 
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•of  1882,  and,  notwithstanding    the    act    of 

1876  was  omitted  from  that  Code,  the  defini- 
tion of  "emigrant  agent,"  as  contained  in 
the  latter  act,  was  therein  embraced.  Code 
1882,  §  45&8  {a,  &,c).  It  was  evidently  the 
opinion  of  the  codifiers  that  the  act  of  1877 
repealed  the  act  of  1876,  except  so  far  as  the 
definition  of  "emigrant  agent"  was  con- 
cerned.   Both  the  act  of  1876  and  the  act  of 

1877  were  omitted  from  the  Code  of  1896; 
the  only  reference  to  either  act  being  con- 
tained in  9  601  of  the  Penal  Code,  which 
provides  that  "any  person  who  shall  solicit 
or  procure  emigrants,  or  shall  attempt  to  do 
so,  without  first  procuring  a  license  as  re- 
quired by  law,  shall  be  guilty  of  a  misde- 
meanor." This  section  was  taken  from  the 
4ict  of  1877,  but  the  words  "any  person"  were 
substituted  for  the  words  "any  emigrant 
^gent,"  used  in  that  act.  It  is,  however,  un- 
necessary in  this  case  to  determine  what  ef- 
fect is  to  be  given  to  this  section. 

2.  This  brings  us  down  to  that  provision 
•of  the  general  tax  act  of  1898,  above  referred 
to,  the  validity  of  which  is  assailed  in  the 
present  case.  It  is  to  be  noted  that  the  acts 
of  1876  and  1877  provided  for  a  license, 
while  the  tax  acts  provide  for  a  tax  uj^on 
-occupation,  these  acts  describing  the  tax  im- 
posed upon  emigrant  agents  as  a  specific  tax, 
and  that  occupation  being  embraced  in  the 
act  along  with  other  occupations  of  various 
character ;  and  the  act  distinctly  recites  that 
it  is  passed  for  the  purpose  of  collecting  a 
tax  for  the  support  of  the  government  and 
the  public  institutions,  for  educational  pur- 
poses, and  to  pay  the  public  debt.  It  thus 
being  clear  that  the  sum  required  to  be  paid 
is  a  tax  upon  an  occupation,  and  not  a  li- 
•  cense  to  do  business,  the  question  as  to 
whether  it  is  so  excessive  as  to  amount  to  a 
prohibition  Of  the  carrying  on  of  the  busi- 
ness referred  to  is  not  involved  in  this  case, 
nor  is  such  a  question  at  all  raised  in  the 
present  case. 

Giving  to  the  term  "emigrant  agent"  the 
definition  set  forth  in  the  act  of  1876,  the 
question  to  be  now  considered  is  whether  the 
state  has  the  power  to  impose  a  tax  upon  a 
person  engaged  in  that  occupation.  It  is 
contended  by  counsel  for  plaintiff  in  error 
that  the  state  has  no  such  power,  and  in  sup- 
port of  this  it  is  argued  that  the  imposition 
of  such  a  tax  is  in  violation  of  various  pro- 
visions of  the  Constitution  of  the  ^United 
States  and  of  the  state  of  Georgia.  It  is 
said  that  the  law  is  violative  of  that  provi- 
sion of  the  Constitution  of  the  United 
States  in  which  the  power  is  given  to  Con- 
gress to  regulate  commerce  among  the  sev- 
eral states.  If  the  act  imposes  a  tax  upon 
persons  engaged  in  commerce  among  the 
states,  it  is  a  regulation  of  such  commerce, 
and  is  void.  Such  a  tax  is,  in  efTeet,  a  tax 
upon  the  business  itself.  This  has  been  so 
repeatedly  ruled  by  the  Supreme  Court  of 
the  United  States  that  it  will  not  at  this 
day  be  questioned.  Brown  v.  Maryland^  12 
Wheat.  419,  6  L.  ed.  678;  Rohbins  v.  Shelby 
County  Taxing  Dist,  120  U.  S.  489,  30  L. 
ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
Rep.  692:  Leloup  v.  Port  of  Mobile,  127  U. 
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S.  640,  .12  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct  Rep.  1380;  McCalt  v.  Call- 
fomia,  136  U.  S.  104,  34  L.  ed..  392,  10  Sup. 
Ct.  Rep.  881 ;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep.  861 ; 
Brennan  v.  Tiiusville,  153  U.  S.  289,  38  L. 
ed.  719,  4  Inters.  Com.  Rep.  658,  14  Sup.  CU 
Rep.  829. 

Is  the  law  under  consideration  a  regula- 
tion of  interstate  commerce  ?  What  is  "com- 
merce?" What  does  that  term,  as  used  in 
the  Constitution  of  the  United  States,  in- 
clude f  Perhaps  the  earliest  definition  of  the 
term  to  be  found  in  the  Reports  of  the  Unit- 
ed States  Supreme  Court  is  that  given  by 
Mr.  Chief  Justice  Marshall  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23.  On  page  189, 
the  chief  justice  said:  "Commerce  undoubt- 
edly is  traffic,  but  it  is  something  moret — it 
is  intercourse.  It  describes  the  commercial 
intercourse  between  nations  and  parts  of  na- 
tions, in  all  its  branches,  and  is  regulated 
by  prescribing  rules  foi;  carrying  on  Uiat  in- 
tercourse.'* And  again  he  says:  Commerce 
includes  "every  species  of  commercial  inter- 
course between  the  United  States  and'  for- 
eign nations."  It  was  decided  in  that  case 
that  navigation  was  a  branch  of  commerce. 
In  Brown  v.  Maryland,  12  Wheat.  419,' 6  L. 
ed.  678,  it  was  said  that  commerce  includes 
"trade,  trafiic,  intercourse."  In  Chicago  dS 
2^.  TF.  iJ.  Co.  V.  Fuller,  17  Wall.  568,  21  L. 
ed.  714,  it  was  said:  "Commerce  is  traffic, 
but  it  is  much 'more.  It  embraces  also  trans- 
portation by  land  and  water,  and  all  the 
means  and  appliances  necessarily  employed 
in  carrying  it  on."  In  Glotuieater  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826, 
it  was  held:  "Commerce  among  the  states 
consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  transportation  of 
persons  and  property,  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  as 
the  purchase,  sale  and  exchange  of  commodi- 
ties." It  was  further  held  in  that  case  that 
"the  power  also  embraces  within  its  control 
all  the  instrumentalities  by  which  commerce 
may  be  carried  on,  and  the  means  by  which 
it  may  be  aided  and  encouraged."  In  Mo- 
bile County  V.  Kimball,  102  U.  S.  691,  26  L. 
ed.  238,  it  was  said:  "Commerce  with  for- 
eign countries  and  among  the  states,  strict- 
ly considered,  consists  in  intercourse  and 
traffic,  including  in  these  terms  navigation 
and  the  transportation  and  tran-^it  of  per- 
sons and  property  as  well  as  the  purchase, ^ 
sale,  and  exchange  of  commodities.  In  Wo- 
bafth,  8t.  L.  rf  P.  R.  Co.  v.  Illinois,  118  U.  S. 
557,  558,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
31,  7  Sup.  Ct,  Rep.  4,  Mr.  Justice  Miller  uses 
this  language:  "This  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  a  state,  intended  to  regulate  or  to 
tax  or  to  impose  any  other  restriction  upon 
the  transmission  of  persons  or  property  or 
telegraphic  messages  from  one  st.%te  to  an- 
other, is  not  within  that  class  of  legislation 
w^hich  the  states  may  enact  in  the  absence  of 
legislation  by  Congress,  and  that  such  stat- 
utes are  void,  even  as  to  that  part  of  such 
transmission    which    may    be    within    the 
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state."  It  may  be  deduced  from  these  deci- 
sions that,  in  general,  commerce  compre- 
hends traffic,  intercourse,  navigation,  the 
transportation  of  persons  and  property,  and 
the  means  and  instrumentalities  by  which 
these  four  things  are  effectuated.  If,  there- 
fore, the  law  under  consideration  seeks  to 
regulate  or  restrict  any  one  of  these  four 
forms  of  commerce  among  the  states,  or  if 
it  seeks  to  burden  any  instrumentality  by 
which  they  are  carried  on,  it  is  void,  and 
must  be  so  declared.  Dealing  with  these 
four  branches  of  commerce  in  the  order 
named,  we  will  inquire,  first,  whether  the 
business  of  "hiring  laborers  in  this 
state,  to  be  employed  beyond  the  limits  of 
the  same,"  is  traffic.  "Traffic"  is  "commerce; 
trade;  sale  or  exchange  of  merchandise, 
bills,  money,  and  the  like."  Bouvier,  Law 
Diet.  "The  passing  of  goods  or  commodities 
from  one  person  to  another  for  an  equiva- 
lent in  goods  or  money."  Anderson  Law 
Diet.  As  applied  to  interstate  commerce,  it 
has  been  denned  to  be :  "The  sale  by  itiner- 
ant venders,  in  one  state,  of  the  goods,  wares, 
and  merchandise  of  other  states,  .  .  .  and 
the  negotiation  of  sales  of  goods  which  are 
in  another  state,  for  tiie  purpose  of  introduc- 
ing them  into  the  state  in  which  the  nego- 
tiation is  made."  II  Am.  &  Eng.  Enc.  Law, 
1st  ed.  p.  544,  note.  We  do  not  think  the 
business  of  procuring  labor  contracts  to  be 
performed  in  another  state  can  be  properly 
denominated  "traffic."  Labor  is  not  an  ar- 
ticle of  merchandise  or  a  commodity.  It  is 
toil,  mentel  and  physical.  It  is  a  part  of 
the  person  himself,  which  he  may  dispose  of, 
it  is  true,  but  which  is  not  severable  from 
him,  and  which  accompanies  him  wherever 
he  goes.  It  will  not  be  pretended  that  per- 
sons are  the  subjecte  of  commerce.  Indeed, 
even  when  slavery  existed  in  this  country,  a 
case  arose  in  which  the  right  of  a  state  to 
regulate  the  admission  into  ite  territory  of 
slaves  from  other  states  was  incidentelly  in- 
volved, and  the  majority  of  the  judges  of  the 
Supreme  Court  as  it  was  then  constituted 
were  of  the  opinion  that  the  stete  had  such 
right,  it  not  being  a  regulation  of  commerce 
among  the  states,  within  the  meaning  of  the 
Constitution  of  the  United  Stetes.  Orovea 
V.  Slaughter,  16  Pet  449,  10  L.  ed.  800.  See 
also  Com,  v.  Oriffin,  3  B.  Mon.  208. 

Is  the  law  a  regulation  or  restriction  of  in- 
tercourse among  the  citizens  of  this  state 
and  those  of  other  states?  Under  this 
branch  of  commerce  the  stetes  are  prohibited 
from  passing  any  law  which  either  restricte 
the  free  passage  of  the  citizens  of  the  United 
Stetes  through  the  several  stetes,  or  which 
undertekes  to  regulate  or  restrict  free  com- 
munication between  the  citizens  of  the  sev- 
eral stetes.  A  tax  on  the  right  of  a  citizen 
to  leave  the  stete,  or  on  the  right  of  a  citi- 
zen of  another  state  to  come  into  the  state, 
is  a  regulation  of  interstate  commerce,  and 
void.  Crandall  v.  Nevada,  6  Wall.  36,  18  L. 
ed.  744;  Henderson  v.  Neto  York,  92  U.  S. 
269,  9uh  nom.  Henderson  v.  Wickham,  23  L. 
ed.  643;  New  York  v.  Compagnie  06nirale 
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Transatlantique,  107  U.  S.  69,  27  L.  ed.  383, 
2  Sup.  Ct.  Rep.  87 ;  Passenger  Cases,  7  How. 
283,  12  L.  ed.  702.  Nor  can  a  state  pass  a 
law  which  attempto  to  regulate  or  restrict 
communication  between  the  citizens  of  dif- 
ferent stetes.  Western  U.  Teleg,  Co,  v.  Pen- 
dleton, 122  U.  S.  347,  30  L.  ed.  1187,  1 
Inters.  Com.  Rep.  306,  7  Sup.  CU  Rep.  1126; 
Pensacola  Teleg.  Co,  v.  Western  if,  Teleg, 
Co,  96  U.  S.  1,  24  L.  ed.  708.  But  the  law 
under  consideration  in  the  present  case  nei- 
ther regulates  nor  restricte  the  right  of  citi- 
zens of  this  stete  to  leave  ite  territory  at 
will,  nor  to  hold  free  communication  with 
the  citizens  of  other  stetes.  The  citizen  may 
leave  when  he  pleases,  but  the  person  who 
makes  it  a  business  of  inducing  him  to  go  to 
perform  labor  elsewhere  must  pay  an  occu- 
pation tex.  This  is  certainly  no  infringe- 
ment upon  the  right  of  the  citizen.  Nor  does 
the  law  impose  any  burden  upon  any  instru- 
mentelity  by  which  his  free  intercourse  with 
the  citizens  of  other  states  is  effectuated. 
The  law  certeinly  has  no  reference  to  navi- 
gation. 

Nor  do  we  think  it  is  a  regulation  of  trans- 
portetion  among  the  stetes.  A  stete  has  no 
right  to  impose  a  burden  upon  the  means  by 
which  persons  or  property  may  be  transport- 
ed from  one  stete  to  another.  Mor<m  v.  New 
Orleans,  112  U.  S.  69,  28  L.  ed.  663,  6  Sup. 
Ct.  Rep.  38;  Olouoester  Ferry  Co.  v.  Penn- 
syVoania,  114  U.  S.  196,  29  L.  ed.  168,  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct  Rep.  826. 
Nor  can  a  stete  tex  an  agent  of  a  company 
engaged  in  interstate  transportetion,  as  was 
held  in  McCall  v.  Calif omia,  136  U.  S.  104, 
34  L.  ed.  392,  10  Sup.  Ct.  Rep.  881.  But  this 
law  imposes  no  burden  upon  transportetion 
companies  or  their  agents.  Ite  connection 
with  transportetion  is  exceedingly  remote. 
That  the  business  of  hiring  laborers  to  go  be- 
yond the  state  may  increase  the  business  of 
those  engaged  in  interstete  transportetion  is 
true,  but  it  is  not  interstate  transportetion 
iteelf,  and  consequently  a  law  imposing  a 
tax  upon  a  person  engaged  in  such  a  busi- 
ness is  not  contrary  to  the  interstete  com- 
merce clause  of  the  Federal  Constitution. 

We  are  aware  that  the  supreme  court  of 
Alabama  in  Joseph  v.  Ra^olph,  71  Ala.  499, 
46  Am.  Rep.  347,  held  an  act  similar  to  the 
one  involved  in  the  present  case  contrary  to 
the  interstete  commerce  clause  of  the  Con- 
stitution of  the  United  States.  But  we  can- 
not give  our  assent  to  the  reasoning  upon 
which  that  decision  was  based.  The  decision 
in  State  v.  Moore,  113  N.  C.  697,  22  L.  R.  A. 
472,  18  S.  E.  342,  cited  in  the  argument,  was 
based  upon  provisions  of  the  stete  Constitu- 
tion, and  has  no  bearing  upon  this  question. 
No  decision  of  the  Supreme  Court  of  the 
United  States  was  cited,  nor  have  we  been 
able  to  find  any,  in  line  with  the  ruling  made 
in  the  Alabama  case.  Some  of  the  language 
used  by  different  members  of  the  court,  when 
dealing  with  the  subject  of  interstate  com- 
merce, may  be  broad  enough  to  include  a  law 
of  the  character  involved  in  the  present  case, 
but  this  is  not  true  of  any  decision  of  that 
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court.  The  oourt  itself  has  gone  very  far  in 
its  oonstniotion  of  the  oommeroe  clause  of 
the  Constitution,  and  we  are  unwilling  to 
extend  the  construction  further  than  its  de- 
cisions  demand.  We  conclude  that  the  pro- 
vision of  the  gmeral  tax  act  of  1808,  impos- 
ing a  tax  upon  emigrant  agents  doing  husi- 
nees  in  this*  state,  is  not  a  regulation  of,  or 
restriction  upon,  any  business  which  is  prop- 
erly comprehended  within  the  term  '^com- 
merce among  the  states;"  and,  this  being  so, 
the  law  will  be  held  to  be  valid,  notwith- 
standing it  may  place  a  burden  upon  a  busi- 
ness which  may  be  an  aid  to,  but  not  a  part 
of,  commerce  among  the  states. 

3.  It  is  claimed  ^at  the  imposition  of  the 
tax  is  an  interference  with  the  right  of  a 
citizen  to  move  from  one  state  to  another, 
and  therefore  the  statute  imposing  it  is  a 
law  which  abridges  "the  privileges  and  im- 
munities of  citizens  of  the  United  States," 
within  the  meaning  of  the  14th  Amendment 
to  the  Ck>nstitution  of  the  United  States. 
That  this  objection  is  without  merit  will  suf- 
ficiently appear  from  what  is  above  said  in 
dealing  with  the  question  as  to  whether  the 
law  under  consideration  is  a  regulation  of 
interstate  commerce. 

It  is  further  contended  that  the  law  im- 
posing the  tax  is  invalid  because  it  is  vio- 
lative of  that  provision  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  which  declares  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws ;  the  conten- 
tion being  that  the  taxing  of  persons  en- 
gaged in  hiring  laborers  within  the  state  to 
perform  labor  beyond  the  limits  of  the  state, 
and  the  failure  to  tax  persons  hiring  labor- 
ers to  work  within  the  state,  is  such  a  dis- 
crimination as  to  be  violative  of  that  provi- 
sion of  the  Constitution  above  referred  to.  A 
similar  objection  was  made  to  the  act  of 
1876,'  and  was  held  by  this  court  not  to  be 
well  taken  in  the  case  of  Shepperd  v.  Sum- 
ter County  Comrs,  69  Ga.  535,  27  Am.  Rep. 
394.  To  quote  the  language  of  Judge  Bleck- 
ley in  that  case  is  all  that  is  necessary  to 
show  that  the  law  is  not  subject  to  the  ob- 
jection made.  It  is  there  said,  referring  to 
the  act  of  187G:  "The  act  seems  to  us  con- 
stitutional. It  requires  a  license  as  prelim- 
inary to  carrying  on  a  certain  business,  and 
exacts  a  license  fee  of  $100,  which  fee  be- 
comes county  revenue.  Whoever  engages  in 
the  business  is  equally  subject  to  the  terms 
and  provisions  of  the  act.  No  discrimina- 
tion is  made  in  favor  of  residents  over  non- 
residents. It  18  said  that  the  discrimination 
lies  in  requiring  an  expensive  license  as  a 
condition  of  hiring  laborers  within  the  state 
to  be  employed  beyond  the  state,  without 
imposing  a  like  burden  on  hiring  for  employ- 
ment within  the  limits  of  the  state.  But  the 
license  required  is  for  carrying  on  a  busi- 
ness, and  it  does  not  appear  that  hiring  for 
internal  employment  has  become  a  busi- 
ness here,  or  is  pursued  as  such  by  any  per- 
son or  persons.  This  is  enough  to  dispose  of 
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the  objection.  But,  if  it  were  otherwise,  no 
authority  has  been  cited,  and  we  know  of 
none,  that  would  prevent  the  state  from  act- 
ing upon  occupations  (carried  on  within  the 
state)  in  a  way  to  encumber  some  of  them 
with  a  tax  or  license  fee,  and  leave  other 
occupations,  dissimilar  in  tendency,  though 
not  in  nature,  to  the  free  will  of  those  who 
might  be  inclined  to  engage  in  them.  Sup- 
pose two  rival  establishments  were  in  active 
operation  in  our  midst,  one  engaged  in  offer- 
ing the  laboring  population  inducements  to 
leave,  and  the  oUier  engaged  in  offering  them 
inducements  to  remain;  could  not  the  state 
discriminate  between  the  two  in  police  and 
fiscal  l^slationT  Would  she  be  obliged  to 
grant  the  same  indulgence,  and  show  the 
same  favor,  to  an  instrumentalily  which 
tended  to  depopulate  her  territory  as  to  one 
of  opposite  tendency?  It  is  true  that  to  go 
out  of  the  state  for  employment  is  not  neces- 
sarily to  remove  or  withdraw  permanently^ 
but,  doubtless,  a  large  percentage  of  hire- 
lings who  go  out  on  contracts  of  employment 
never  return.  Persons  who  make  it  a  busi- 
ness to  hire  laborers  here  for  employment 
elsewhere  may  be  reqpired  to  procure  and 
pay  for  a  license."  ft  was  insisted  in  the 
argument  that  the  decision  just  referred  to 
was  unsound,  and  permission  was  asked  and 
granted  to  review  the  same,  with  a  view  to 
having  it  overruled.  We  are  satisfied,  how- 
ever, that  the  conclusion  reached  in  that 
case  was  correct,  and  we  adhere  to  the  deci- 
sion therein  rendered. 

4.  It  was  claimed  that  the  law  was  viola- 
tive of  those  provisions  of  the  Constitution 
of  this  state  which  are  embodied  in  S§  5699, 
5722,  5732,  5733,  5736,  5771,  6883,  Civil  Code. 
In  what  way  the  law  violates  these  different 
provisions  of  the  Constitution  is  not  set 
forth  in  the  pleadings,  nor  is  any  reason  as- 
signed in  the  brief  of  counsel  why  the  law  is 
in  conflict  with  them.  We  have  been  unable 
to  discover  any  antagonism  between  the  law 
and  the  clauses  of  the  Constitution  referred 
to.  The  right  of  the  l^islature  to  tax  occu- 
pations and  classify  the  same  for  taxation 
IS  so  well  settled  now  that  such  an  objection 
needs  nothing  more  than  a  passing  notice. 
If  the  legislation  now  under  review  is  vio- 
lative of  any  provision  of  the  state  or  Fed- 
eral Constitution,  our  attention  has  not  been 
called  to  the  same,  nor  are  we  ourselves 
aware  of  any. 

There  being  nothing  in  the  Constitution  of 
the  United  States  which  prohibita  this  state 
from  dealing  with  this  subject,  and  there  be- 
ing nothing  in  the  Constitution  of  the  state 
which  prohibits  the  general  assembly  from 
enacting  the  law  in  question,  it  follows  that 
the  judge  of  the  superior  court  did  not  err 
in  remanding  the  accused  to  the  custody  of 
the  officer  having  him  in  charge,  to  be  held 
by  him  until  discharged  by  due  process  of 
law. 

Judgment  affirmed, 

AU  the  Justices  concur. 
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W.  A.  BRADLEY,  Plff.  in  Err,, 

STATE  of  Geor^a  ew  rel.  C.  D.  HILL,  So- 
licitor General. 


T.  S.  LOONEY,  Plff.  in  Err^ 

V, 

SAME. 
(Ill  Ga.  168.) 

*1.  The  poDver  to  pnmtvlii  contempt*  Is 
Inherent  in  every  court  of  record.  If 
the  coart  is  created  by  the  Constitution,  the 
legislature  cannot,  without  express  constitu- 
tional authority,  define  what  are  contempts, 
and  declare  that  the  court  shall  have  juris- 
diction over  no  acts  except  those  specified. 

S.  The  provision  of  the  Constitution 
ivhich  declare*  that  "the  poiver  of 
the  courts  to  punish  for  contempts  shall 
be  limited  by  legislative  acts'*  does  not  con- 
fer such  authority,  but  only  the  power  to 
prescribe  the  punishment  after  conviction. 
Consequently  |  4046  of  the  Civil  Code,  in  so 
far  as  it  seeks  to  limit  the  jurisdiction  of  a 
constitutional  court  to  punish  contempts  to 
certain  specified  acts,  is  not  binding  upon 
such  courts.  They  may  go  beyond  the  pro- 
visions of  the  statute,  in  order  to  preserve 
and  enforce  their  constitutional  powers,  by 
treating  as  contempts  acts  which  clearly  in- 
vade them. 

8.  That  a  iriven  act  may  be  indictable 
does  not  deprive  a  court  of  the  power  of 
dealing  with  it  as  a  contempt  of  court. 

(July  10,  1900.) 

WRITS  of  error  to  the  Superior  Court  for 
Fulton  County  to  review  judgments 
convicting  defendants  of  contempt  of  court. 
A/prmed, 

The  specifications  of  the  informations  as 
they  appear  in  the  official  report  are  as  fol- 
lows : 

The  information  in  each  case  charged  that 
the  defendant,  "in  said  county,  on  or  about 
April  the  3d,  1900,  did  commit  the  offense 
ox  contempt  of  court  l^  the  following  con- 
duet  and  act,  to  wit:  In  the  case  of  Thomas 
H.  Malone,  propounder,  v»  Mattie  Adams, 
caveatrix,  then  and  there  pending  and  on 
trial  in  said  court,  when,  pending  said  trial, 
it  became  necessary  to  adjourn  the  further 
progress  of  the  cause  until  Monday,  April 
the  9th,  1900,  at  which  time  the  eaid  case 
was  to  be  resumed  in  said  court  before  said 
jury,  the  court  duly  instructing  said  jury  as 
to  their  conduct  during  the  time  of  their 
dispersal  and  until  they  were  to  resume  the 
hearing  of  said  case  in  the  court  as  above 
mentioned,  the  jury  being  still  in  charge  of 
said  case,  the  said  [defendant]  did  improper- 
ly and  corruptly  approach  [a  person  named], 
one  of  the  attorneys  engaged  in  the  trial  of 
said  case,  and  did  state  to  said  attorney,  in 
substance  and  effect,  that  a  member  of  said 

^Headnotes  by  Simmons,  Ch.  J. 

Nora. — As  to  legislative  power  to  abridge  the 
power  of  courts  to  punish  for  contempt,  see 
also  Hale  v.  State  (Ohio)  86  L.  R.  A.  254,  and 
fiole;  Carter  v.  Com.  (Va.)  45  L.  R.  A.  810. 
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Jury  could  be  approached  and  illegally  influ- 
enced in  obtaimng  a  verdict,  or  a  mistrial; 
and  did  in  substance  offer,  directly  or  by  in- 
timation, that  he  would  approach  said  juror, 
or  have  it  done,  and  oorruptly  influence  and 
coptrol  said  juror  in  order  to  obtain  said 
verdict  or  mistrial."  By  amendment  it  was 
alleged  that  the  defendiant  approached  the 
attorney  named,  in  the  manner  set  out  in 
said  information,  in  the  county  of  Fulton 
and  city  of  Atlanta,  Georgia. 

Messrs,  Roaser  Sa  Carter  and  King  A 
AndersoBy  for  plaintiff  in  error: 

The  Constitutions  together  with  the  act  of 
1833  and  the  adoption  of  the  Code  of  1863, 
and  not  the  common  law,  determine  superior 
courts'  iurisdiction  over  contempt  questions. 

Article  1  of  the  Constitution  of  1861,  un- 
der the  head  of  Declaration  of  Fundamental 
Principles,  has  the  following:  "The  power 
of  the  courts  to  punish  for  contempts  shall 
be  limited  by  legislative  acts." 

Code  1863,  §  4002. 

In  the  Constitution  of  1887  the  above 
words  are  repeated. 

The  Constitution  that  made  the  court  com- 
manded the  legislature  ta  restrict  its  power 
to  punish  for  contempt. 

The  ordinary  signification  shall  be  applied 
to  all  words,  except  words  of  art. 

Smith  V.  Half  acre,  6  How.  (Miss.)  600; 
Gibbons  v.  Ogden,  9  Wheat.  188,  6  L.  ed.  68. 

If  the  sentence  of  the  court  in  i^is  case  be 
correct,  then  the  constitutional  provision 
means  nothing. 

The  statute  says  that  the  "power  of  the 
several  courts  to  issue  attachments  and  in- 
flict summary  punishment  for  contempt 
shall  extend  to  no  cases  except  the  misbe- 
havior of  any  person  or  persons  in  the  pres- 
ence of  the  court  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice." 

The  statute  is  restrictive,  and  the  funda- 
mental inherent  idea  of  restriction  is  the 
taking  of  the  power  away  from  some  point 
once  recognized,  and  fixing  it  within  narrow- 
er  limits. 

Baker  v.  State,  82  Ga.  776,  4  L.  R.  A.  128, 
0  S.  E.  743 ;  Harrell  v.  Word,  54  Ga.  649 ; 
Be  Russell,  64  Ga.  622. 

If  the  statute  under  consideration  is  of 
doubtful  interpretation  it  should  be  con- 
strued in  favor  of  the  defendants,  and  this 
for  two  reasons:  (1)  Because  it  is  a  sum- 
mary proceeding;  (2)  because  it  is  in  the 
nature  of  a  criminal  proceeding. 

Hale  V.  Burton,  Dudley  (Ga.)   105. 

Punishments  for  contempt  are  purely 
criminal,  and  the  rule  of  strict  construction 
applies. 

Re  Ellerbe,  4  McCrary,  449,  13  Fed.  Rep. 
530;  United  States  v.  Berry,  24  Fed.  Rep. 
783;  Maxwell  v.  Rives,  11  Nev.  213;  Batch- 
elder  V.  Moore,  42  Cal.  412 ;  Hydock  v.  State, 
69  Neb.  297,  80  N.  W.  902;  Ex  parte  Poul- 
son,  16  Haz.  Reg.  (Pa.)  380,  Fed.  Cas.  No. 
11,350;  Ex  parte  Robinson,  19  Wall.  510,  22 
L.  ed.  207;  Ex  parte  Buskirk,  18  C.  C.  A, 
410,  25  U.  S.  App.  613,  72  Fed.  Rep.  14;  Ba- 
ker V.  State,  82  Ga.  776,  4  L.  R.  A.  128.  9 
S.  E.  743. 
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Messrs,  Iiewis  'W.  Thomas  and  J.  H. 
Porter  also  for  plaintiff  in  error. 

Mr.  C.  D.  Hill  for  defendant  in  error. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Information  under  oat£  was  filed  before 
the  judge  of  the  superior  court  of  the  At- 
lanta circuit,  charging  Bradley  and  Looney 
with  oontempt  of  court.  The  specifications 
of  the  charges  will  be  found  in  the  official  re- 
port. Neither  Bradley  nor  Looney  was  an 
officer  or  juror  of  the  court,  or  connected 
with  the  case  on  trial.  Both  filed  demurrers 
on  the  grounds  that  the  facts  set  out  did  not 
show  that  they  were  guilty  of  any  contempt 
of  court;  that  the  allegations  did  not  show 
that  the  contempt,  if  any  was  committed, 
was  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  the  administration  of 
justice;  that,  if  the  facts  allied  were  true, 
they  were  liable  to  be  indicted  for  the  viola- 
tion of  a  criminal  statute.  These  were,  in 
substance,  the  grounds  of  demurrer  argued 
before  this  court.  The  court  overruled  the 
demurrers,  trials  were  had,  Bradley  and 
Looney  were  adjudged  in  contempt,  and  both 
fines  and  imprisonment  were  imposed.  To 
this  judgment  and  sentence,  and  to  the  over- 
ruling of  their  demurrers,  Bradley  and  Loo- 
ney excepted.  A  separate  information  was 
filed  against  each,  and  they  wefe  tried  sepa- 
rately, but  the  cases  were* argued  together 
here,  and  we  will  treat  them  together,  as 
they  present  the  same  questions. 

The  power  to  punish  for  contempts  is  in- 
herent in  every  court  of  justice.  It  is  ab- 
solutely necessary  that  a  court  should  pos- 
sess this  power  in  order  that  it  may  carry  on 
the  administration  of  justice,  and  preserve 
order  and  decorum  in  the  court.  As  far  as 
we  can  ascertain,  this  power  has  existed 
since  courts  were  first  established.  Judge 
Wilmot,  in  1795,  in  a  treatise  upon  the  sub- 
ject, said  he  hkd  been  unable  to  find  where 
it  was  first  exercised,  but,  in  his  opinion,  it 
was  as  old  as  the  courts  themselves.  All  the 
courts  in  their  decisions,  and  all  the  text 
writers,  lay  down  the  same  doctrine, — ^that 
this  power  is  necessary  to  all  courts,  and  is 
inherent  in  them.  It  is  so  well  established 
that  we  deem  it  unnecessary  to  cite  authori- 
ties upon  the  subject.  This  power  being  in- 
herent and  necessary,  can  the  legislature,  by 
defining  what  are  contempts,  limit  the  courts 
to  treating  as  contempts  such  acts  only  as  are 
•embraced  in  the  legislative  definition?  In 
the  formation  of  our  government,  Federal 
and  state,  the  three  departments  of  govern- 
ment were  in  each  Constitution  ordained  to 
be  separate,  distinct,  and  independent  of 
each  other.  No  one  of  them  had  any  right 
or  power  to  infringe  upon  the*  power  or  ju- 
risdiction of  the  other  without  an  express 
constitutional  provision  granting  this  right 
or  power.  The  legislature  cannot  take  away, 
restrict,  or  modify  any  of  the  powers  con- 
ferred by  the  Constitution  upon  the  execu- 
tive. Nor  can  the  executive  infringe  upon 
the  powers  of  the  legislature.  Nor  can 
either  the  legislative  or  executive  abridge 
the  powers  conferred  by  the  Constitution 
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upon  the  courts,  unless  express  authority  is 
given.  Each  of  these  departments  repre- 
sents the  sovereignty  of  the  people.  Indeed,  * 
the  executive,  the  legislature,  and  the  judi- 
ciary are  but  the  servants  and  agents  of  the 
people.  To  each  department  the  people  have 
given  certain  powers,  and  have  declared  that 
neither  of  the  other  departments  shall  inter- 
fere therewith.  The  people  have  intrusted 
these  servants  or  agents  with  the  duty  of 
carrying  out  their  will,  and  for  that  pur- 

Eose  in  one  of  these  departments,  they  have, 
y  their  organic  law,  established  certain 
courts.  Among  these  are  the  superior  courts. 
When  these  courts  were  established  by  the 
Constitution,  they  were  established  with  all 
the  rights  and  powers  possessed  by  all  courts 
of  record  prior  to  that  time.  Among  these 
powers  was  that  of  defining  and  punishing 
contempts  of  court,  whether  such  contempts 
were  direct — ^that  is,  committed  in  the  pres- 
ence of  the  court— or  constructive,  interfer- 
ing indirectly  with  the  administration  of 
justice.  This  power  was  incident  to  the 
court  itself,  and  belonged,  not  to  the  judges 
as  individuals,  but  to  the  court  The  courts 
established  by  the  Constitution  were  estab- 
lished by  the  people,  and  represented  the  ma- 
jesty of  the  people.  Whoever  disobeyed  an  or- 
der of  such  a  court,  or  was  in  contempt  of  its 
pr9ceeding8,  or  did  anything  which  tended 
to  impede  or  corrupt  the  administration  of 
justice,  committed  a  contempt  against  the 
majesty  of  the  people.  Without  power  and 
ability  to  preserve  order  and  decorum,  to 
preserve  the  purity  of  jury  trial,  and  to  en- 
force their  own  orders,  and  the  like,  courts 
could  not  carry  out  the  wishes  of  the  people. 
The  courts  established  by  the  Constitution 
were  therefore  vested  with  all  these  neces- 
sary powers, — ^powers  which  were,  at  com- 
mon law,  possessed  by  all  courts  of  record. 
Whatever  a  court  of  record  could,  under  the 
common  law,  punish  as  a  contempt,  these 
courts  had  power  to  deal  with  as  a  oontempt. 
This  power  came  to  them  as  much  as  did  the 
common  law.  Indeed,  it  is  a  part  of  the 
common  law.  I  Bailey,  Jurisdiction,  §  297. 
When  the  constitutional  convention  estab- 
lished our  courts,  it  vested  in  them  all  the 
power  necessary  to  carry  out  the  purposes 
for  which  they  were  designed.  Such  a  court, 
established  with  such  powers,  is  not,  in  the 
exercise  of  these  powers,  subject  to  legisla- 
tive control.  The  superior  court  is  a  con- 
stitutional court,  established  with  these  pow- 
ers, and  the  legislature  has  no  right,  with- 
out express  constitutional  authority,  to 
abridge,  restrict,  or  modify  either  its  juris- 
diction or  its  powers.  1  Bailey,  Jurisdic- 
tion, 9  397;  State  v.  Morrill,  16  Ark.  384; 
Carter  v.  Com.  96  Va.  791,  45  L.  R.  A.  310, 
32  S.  E.  780;  Ex  parte  Robinson,  19  Wall. 
506,  22  L.  ed.  206 ;  7  Am.  &  Eng.  Enc.  Law. 
2d  ed.  p.  33,  and  cases  cited.  These  points 
were  conceded  by  the  able  and  learned  coun- 
sel who  argued  these  cases  here,  but  they 
claimed  that  the  Constitution  of  this  state 
had  granted  to  the  legislature  the  express 
power  to  define  what  are  contempts,  to  classi- 
fy them,  and  to  take  away  from  the  eourta 
jurisdiction  to  punish  as  contempts  any  set 
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not  mentioned  in  the  statute,  which  is  now 
codified  as  9  4046  of  the  Civil  Code.  Para- 
•  graph  20  of  8  1  of  article  1  of  the  Constitu- 
tion of  our  state  (Civil  Code,  S  6717),  in 
the  Bill  of  Rights,  says :  "The  power  of  the 
courts  to  punish  for  contempts  shall  be  lim- 
ited by  legislative  acts."  We  think  that 
neither  a  literal  nor  a  liberal  construction 
of  this  paragraph  can  make  it  mean  what 
Counsel  for  the  plaintiffs  in  error  insisted 
it  did  mean.  The  word  "power,"  used  in 
this  connection,  and  as  applied  to  courts, 
means  "the  right,  ability,  or  faculty  of  doing 
something."  Bouvier,  Law  Diet.  2d  ed.  title 
Potoer.  It  is  "the  ability  to  act,  regarded 
as  latent  or  inherent;  the  faculty  of  doing 
or  performing  something ;  capacity  for  action 
or  performance."  Webster.  The  word  "pun- 
ish^* is  defined  by  Webster  to  mean  "to  im- 
pose a  penalty  upon;  to  afflict  with  pain, 
loss,  or  suffering  for  a  crime  or  (ault;  .  .  . 
to  inflict  a  penalty  for  (an  offense)  upon  the 
offender;"  and  by  Anderson,  "to  impose  a 
penalty  for  the  commission  of  a  crime."  Giv- 
ing to  these  two  words  their  ordinary  and 
usual  meaning,  the  paragraph  would  read  as 
follows:  "The  right  or  authority  of  the 
courts  to  impose  penalties  or  inflict  punish- 
ment for  contempts  shall  be  restricted  by 
legislative  acts."  If  the  framers  of  the  Con- 
stitution had  desired  that  the  legislature 
should  classify  and  define  contempts  of 
court,  they  would  certainly  have  put  in  this 
paragraph,  or  in  some  other,  words  express- 
ly giving  the  legislature  power  to  do  so.  Had 
they  said  that  the  legislature  should  have 
power  to  define  what  are  contempts,  there 
could  be  no  possible  doubt  upon  the  subject. 
Many  illustrations  could  be  given  of  where 
Constitutions  give  to  the  legislature  power 
to  define  offenses  and  to  fix  the  punishment 
for  the  same,  but  we  think  that  nothing  of 
the  sort,  in  regard  to  contempts,  is  contained 
in  our  Constitution.  Where  a  court  is  estab- 
lished by  the  Constitution,  it  is  given  all 
the  powers  usually  possessed  by  all  courts, 
and  we  will  not  construe  another  provision 
of  the  Constitution  so  as  to  take  away  from 
the  court  a  power  which  is  essential  to  its 
preservation,  and  to  its  accomplishment  of 
the  purposes  for  which  it  is  created,  unless 
constrained  to  do  so  by  express  words  or  nec- 
essary implication. 

The  power  to  limit  the  punishment  of  con- 
tempts was  first  given  the  legislature  by  the 
Constitution  of  1861.  The  chairman  of  the 
committee  on  the  revision  of  the  Constitu- 
tion in  that  convention  was  T.  R.  R.  Cobb, 
who,  in  my  opinion,  was  the  greatest  lawyer 
this  state  has  ever  produced,  and  who  had, 
I  think,  no  superior  in  any  other  state.  His 
codification  of  the  common  law,  of  equitable 
principles,  of  the  statutes  of  this  state,  and 
of  the  decisions  of  this  court  will  stand  as  a 
monument  to  his  great  learning,  research, 
and  abili^  as  long  as  our  system  of  laws 
prevails.  Being  chairman  of  the  committee 
which  reported  the  Constitution  of  1861,  he 
doubtless  drafted  the  paragraph  now  under 
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consideration.  He  was  not  only  a  great  law- 
yer, but  a  scholar  as  well,  and  must  certain- 
ly have  known  the  meaning  of  the  words 
used,  and  what  would  be  their  effect,  and 
must  have  used  them  with  reference  to  their 
ordinary  meaning,  as  defined  by  lexicograph- 
ers. Taking  these  words  in  this  sense,  it  is 
clear  to  us  that  the  only  power  given  to  the 
legislature  was  the  power  to  fix  the  limit  of 
the  punishment  which  the  courts  could  in- 
flict for  contempts.  Before  that  time,  courts 
were  not  restricted,  in  punishing  contempts, 
to  any  certain  sum  or  to  any  certain  period 
of  imprisonment.  Knowing  the  fallibility 
of  human  nature,  and  perhaps  believing, 
from  his  experience  and  practice  in  the 
courts,  that  a  judge  sometimes  took  a  con- 
tempt as  personal,  rather  than  as  a  contempt 
of  his  authority  or  office,  and  punished  it  too 
severely,  and  knowing,  also,  that  the  legis- 
lature would  have  no  power,  without  a  con- 
stitutional provision,  to  control  the  judge  in 
this  matter,  Mr.  Cobb  doubtless  inserted  this 
provision  in  order  to  give  the  legislature 
power  to  restrict  and  limit  the  amount  or 
quantum  of  punishment  which  could  be  in- 
flicted. We  are  strengthened  in  this  view  by 
certain  provisions  inserted  by  Mr.  Cobb  in 
his  codification  of  the  laws  of  the  state. 
From  a  diligent  search  of  the  statutes  in 
force  prior  to  1861,  we  can  find  no  act  of  the 
legislature  which  attempted  to  restrict  the 
amount  of  punishment  to  be  imposed  for  con- 
tempts of  court,  the  only  hint  at  it  being  in 
the  judiciary  act  of  1709,  which  prescribed 
the  practice  in  summoning  jurors,  and  de- 
clared they  should  be  fined  $300  for  nonap- 
pearance. When  Mr.  Cobb  came  to  codify 
the  laws  of  the  state,  he  knew  that  there 
was  no  act  limiting  the  punishment  for  con- 
tempt, and  we  first  find  a  limitation  upon 
the  amount  of  such  punishment  in  the  Code 
of  1863.  In  that  Code  were  sections  limit- 
ing the  amount  of  punishment  for  contempts 
in  the  supreme  and  superior  courts  and 
courts  of  ordinary.  These  sections  were 
doubtless  inserted  by  him  to  carry  out  the 
provisions  of  the  paragraph  of  the  bill  of 
rights  quoted  above.  T^ey  limit  the  punish- 
ment for  contempt  by  prescribing  the  maxi- 
mum of  fine  or  imprisonment  which  could 
be  imposed.  They  apparently  show  Mr. 
Cobb's  construction  of  the  constitutional  pro- 
vision, and  they  have  been  adopted  and  in- 
corporated in  all  succeeding  Codes  of  this 
state. 

If  these  views  are  correct,  it  follows,  as  a 
necessary  consequence,  that  constitutional 
courts  are  not,  in  dealing  with  contempts, 
restricted  exclusively  to  the  acts  specified 
in  S  4046  of  the  Civil  Code,  and  that  the 
legislature  had  no  power,  so  far  as  these 
courts  were  concerned,  to  take  away  the  in- 
herent power  to  punish  for  contempt.  Such 
a  court  may  still  "go  beyond  the  provisions 
of  the  statute  in  order  to  preserve  and  en- 
force its  constitutional  powers  by  treating 
as  contempt  acts  which  may  clearly  invade 
them."    Rapalje,  Contempt,  5  11.    Tamper- 
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ing  with  a  juror  or  officer  of  oourt,  corrupt- 
ing or  attempting  to  corrupt  him,  bribing  or 
attempting  to  bribe  him,  are  held  by  all 
courts  to  be  contempts.  Nor  does  it  make 
any  difference  that  the  same  act  is  indictable 
under  the  penal  laws  of  the  state.  On  this 
subject,  Judge  Seymour  D.  Thompson,  in  an 
admirable  article  in  5  Crim.  L.  Mag.  says 
<p.  155) :  "The  power  of  the  courts  in  this 
regard  being  founded  in  the  principle  of  self- 
preservation,  it  does  not  at  all  go  to  deprive 
them  of  it  Uiat  the  law  has  provided  some 
other  mode  for  punishing  the  offender.  It 
is  quite  immaterial  that  the  offense  is  in- 
dictable. Courts  are  not  obliged  to  trust  the 
preservation  of  their  dignity  and  authority 
to  such  weak  agencies  as  information,  in- 
dictment, and  trial  by  jury,  it  may  be  before 
some  other  tribunal,  where  the  success  of 
the  prosecution  and  the  conviction  of  the 
offender  may  depend  upon  the  zeal  of  a  pros- 
ecuting witness,  of  the  state's  attorney,  or 
upon  circumstances  purely  accidental.  Be- 
sides, the  exigencies  may  not  admit  of  so 
tardy  a  remedy."  See  the  authorities  cited 
in  the  footnote,  and  see,  also,  2  Bishop,  New 
Grim.  Law,  §  264.  On  the  general  subject 
of  contempts  and  the  power  of  the  legisla- 
ture to  regulate  their  punishment,  see  an 
admirable  treatise  by  Judge  Bailey  in  his 
wofk  on  Jurisdiction  (vol.  1,  §§  287  et  seq.) . 
In  the  argument  of  this  case,  counsel  cited 
many  decisions  of  the  United  States  courts 
construing  the  act  of  Congress  of  March, 
1831,  of  which  section  404^  of  our  Code  is 
substantially  a  copy.  These  decisions'  sim- 
ply hold  that  the  circuit  and  district  courts, 
being  the  mere  creatures  of  Congress,  are 
bound  by  the  act  of  Congress  defining  what 
contempts  shall  be  punishable.  Judge  Field, 
in  Ex  parte  Robinson,  10  Wall.  505,  22  L. 
ed.  205,  puts  his  decision  on  that  ground, 
and  virtually  holds  that  the'  Supreme  Court 
of  the  United  States,  being  a  constitutional 
court,  would  not  be  bound  by  the  act.  So, 
while  in  this  state  courts  created  by  the  leg- 
islature are  bound  by  §  4046  of  the  Civil 
Code,  our  superior  courts,  being  created  by 
the  Constitution,  and  having  the  inherent 
power  to  decide  what  are  contempts  and  to 
punish  for  contempts,  cannot  be  controlled 
in  this  respect  by  the  legislature.  The  lat- 
Ver  has  no  more  power  to  abridge,  restrict, 
or  modify  the  jurisdiction  of  the  superior 
courts  over  contempts  than  it  has  to  abridge 
their  jurisdiction  over  matters  conferred 
upon  them  exclusively  by  the  Constitution, 
such  as  the  trial  of  title  to  land  and  the  like. 
The  constitutional  provision  giving  the  leg- 
islature power  to  limit  the  power  to  punish 
for  contempts  does  not  authorize  it  to  de- 
fine or  classify  contempts,  but  only  to  fix 
the  maximum  amount  of  punishment  to  be 
imposed  after  the  contempt  has  been  ad- 
judicated. 
Judgment  in  eaoh  case  affirmed. 

All  the  Justices  concur. 
60  L.  R.  A. 
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Georgia  A.  CASSIN  et  oL,  by  Next  Friend. 

(Ul  Oa.  576.) 

<An  action  for  the  hoinleide  off  «  h«s- 
iMind  or  father^  alleged  to  have  been  occa- 
sioned by  a  physical  Injury,  Is  not  maintain- 
able when  it  appears  that  he,  while  In  life, 
voluntarily  settled  with  the  wrongdoer  there- 
for, and  discharged  the  latter  from  all  lia- 
bility for  the  damages  resulting  therefrom. 

idobh  and  Lcicia,  J  J.,  dissent,) 

(August  9.  1900.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  plaintiffs 
in  an  action  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  father. 
Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  Dorse7»  Brewster,  A  Howell 
and  Arthur  HoynuuK,  for  plaintiff  in  er- 
ror: 

The  judge  erred  when  he  struck  out  the 
plea  of  former  suit,  and  settlement  of  this 
suit,  by  the  party  injured. 

If  the  ruling  was  correct  the  question  of 
contributory  negligence,  either  in  bar  or  in 
mitigation  of  damages,*  would  be  excluded, 
just  as  in  the  suit  of  a  tender  child  the  ques- 
tion of  contributory  negligence  is  excluded. 

The  supreme  court  has  always  held  that 
the  contributory  nep;ligence  of  the  deceased 
would  bar  or  diminish  recovery. 

Berry  v.  Northeastern  R.  Co,  72  Oa.  137 ; 
Central  R,  d  Bkg.  Co,  v.  Brantley,  93  Oa. 
259,  20  S.  £.  98. 

The  suit  at  bar  receives  its  vitality  from 
the  statutes  of  the  state,  enacted  by  our  leg- 
islature. 

The  supreme  court  has  under  our  statute 
made  the  widow  or  children  the  substituted 
plaintiff  for  the  injured  party. 

There  must  have  been  a  ripe  and  suable 
cause  of  action  in  the  husband  or  father 
which  was  cut  off  by  his  death,  in  order  that 
his  widow  or  children  might  maintain  the  ac- 
tion for  his  death. 

Macon  d  W.  R,  Co.  v.  Johnson,  38  Qa. 
409;  David  v.  Southwestern  R,  Co.  41  Ga. 
223;  Hendricks  v.  Western  d  A.  R.  Co.  52 
Ga.  467 ;  Western  d  A.  R.  Co.  v.  Strong,  52 
Ga.  461;  Atlanta  d  R.  Air  Line  R.  Co.  v. 
Ayers,  53  Ga.  12;  Southwestern  R.  Co.  v. 
Johnson,  60  Ga.  667 ;  Central  R.  d  Bkg.  Co. 
V.  Roach,  64  Ga.  635 ;  Berry  v.  Northeastern 
R,  Co.  72  Ga.  137. 

•Headnote  by  Simmons,  Ch.  J. 

NoTB. — That  the  statutory  right  of  action 
for  death  gives  the  beneficiary  no  right  that 
the  deceased.  If  stlU  living,  could  not  assert, 
see  Hughes  v.  Auburn  (N.  Y.)  46  L.  B.  A.  636. 

As  to  effect  of  release  by  injured  party  to  pre- 
vent right  of  action  after  his  death  for  injuries 
which  caused  his  death,  see  note  to  Louisville 
&  N.  R.  Co.  V.  McElwain  (Ky.)  84  L.  R.  A.  788, 
and  Hill  v.  Pennsylvania  R.  Oo.  (Pa.)  86  L. 
R.  A.  196. 
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ThiB  right  of  action  vaa  not  intended  aa 
a  penalty,  but  was  intended  to  be  remedial, 
and  to  provide  a  cause  of  action  to  enforce 
the  payment  of  damages  for  an  injury  which 
death  prevented  the  injured  party  himself 
from  securing. 

Augusta  R,  Co.  ▼.  Olover,  92  Ga.  132,  18 
8.  £.  406;  Central  R.  d  Bkg.  Co,  y.  Brantley, 
93  Ga.  259,  20  S.  E.  98;  Blaok  ▼.  Middle 
Oeorgia  d  A,  R,  Co.  104  Oa.  561,  31  S.  E.  404. 

A  person,  not  an  employee,  could  by  con- 
tract release  another,  for  a  valuable  consid- 
eration, from  the  result  of  possible  necligence 
not  criminal,  and  such  retease  would  bar  a 
suit  by  his  widow. 

Western  d  A.  R.  Co.  v.  Bishop,  60  Oa.  465 ; 
Western  d  A.  R.  Co.  v.  Strong,  52  6a.  461 ; 
Calloway  v.  Western  d  A.  R.  Co.  57  Ga.  512; 
Cook  V.  Western  d  A.  R.  Co.  72  Gp.  48;  Ful- 
ton Bag  d  Cotton  Mills  v.  Wilson,  89  Ga. 
318,  15  S.  £.  322. 

The  original  cause  of  action  has  been 
wiped  out  by  the  satisfaction  between  the 
parties.  When  the  injured  person  died 
there  was  in  him  no  ripe,  suitable  cause  of 
action.  His  widow  and  children  do  not  suf- 
fer, and  they  cannot  complain. 

Read  v.  Oreai  Eastern  R.  Co.  L.  R.  3  Q. 
B.  555 ;  lAttlewood  v.  New  York,  89  N.  Y.  24, 
42  Am.  Rep.  271 ;  Heokt  v.  Ohio  d  M.  R.  Co. 
132  Ind.  507,  32  N.  E.  302;  Haigh  v.  Royal 
Mail  Steam  Packet  Co.  52  L.  J.  Q.  B.  N.  S. 
395,  640;  Price  v.  Richmond  d  D.  R.  Co.  33 
8.  G.  556,  12  S.  E.  413;  Davis  v.  St.  Louis, 
I.  M.  d  S.  R.  Co.  53  Ark.  117,  7  L.  R.  A.  283, 
13  8.  W.  801 ;  Legg  v.  Britton,  64  Vt  652,  24 
Atl.  1016;  Ploof  V.  Burlington  Traction  Co. 
70  Vt.  509,  43  L.  R.  A.  108,  41  AU.  1017; 
Birch  V.  Pittsburg,  C.  C.  d  St.  L.  R.  Co.  165 
Pa.  339,  30  Atl.  826;  Solor  Ref.  Co.  v.  El- 
liott, 15  Ohio  G.  G.  581. 

Messrs.  Arnold  Sc  Arnold,  for  defend- 
ants in  error: 

In  Oeorgia  a  negligent  homicide  in  the  in- 
stances named  by  tiie  statute  gives  a  right  of 
action  to  certain  designated  persons. 

Oode,  §  3828. 

The  statute  gives  an  independent  right  of 
action  to  the  persons  designated,  which  for 
the  first  time  comes  into  existence  with  the 
death. 

Western  d  A.  R.  Co.  v.  Bass,  104  Ga.  390, 
80  S.  E.  874 ;  Louisville,  E.  d  St.  L.  R.  Co.  v. 
Clarke,  152  U.  8.  230,  38  L.  ed.  422,  14  Sup. 
Ct.  Rep.  579;  Jefferson  R.  Co.  v.  Swayne, 
26  Ind.  479. 

There  are  many  instances  in  the  books 
where  an  injury  to  one  person  gives  rise  to 
more  than  one  cause  of  action,  and  each 
cause  of  action  is  separate  and  independent, 
and  may  be  the  subject-matter  of  a  separate 
accord  and  satisfaction. 

1  Jaggard,  Torts,  p.  312;  International  d 
O.  V.  R.  Co.  V.  Hinzie,  82  Tex.  623,  18  8. 
W.  681 ;  Horgan  v.  Pacific  Mills,  158  Mass. 
402,  33  N.  E.  581 ;  Schouler,  Dom.  Rel.  p.  77. 

Messrs.  Bray  Sc  Arnold  also  for  defend- 
ants in  error. 

Simmons,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

George  Oassin  was  injured  by  the  plaintiff 
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in  error  Hay  6,  1892.  He  instituted  suit, 
and  while  the  action  was  pending  the  com- 
pany paid  him  $2,500,  taking  a  receipt  stat- 
ing that  it  was  "in  full  settlement  of  my  ac- 
ticm  against  said  company  now  pending  in 
the  city  court  of  Atlanta,  and  also  in  full 
settlement  of  all  and  any  claim  for  damages 
on  my  part  arising  out  of  the  injury  re- 
ceived by  me  on  or  about  May  6th,  1892.'' 
More  than  five  years  after  the  injury.  Gas- 
sin  died,  and  his  widow  thereupon  brought 
suit  against  the  company  for  his  homicide, 
alleging  that  his  death  was  caused  by  the 
injury  negligently  inflicted  by  the  company. 
She,  too,  dicS,  and  the  suit  was  then  contin- 
ued in  the  name  of  the  children.  The  evi- 
dence as  to  the  cause  of  the  death  of  Gassin 
was  conflicting;  one  physician  testifying 
that  it  was  due  to  apoplexy,  superinduced 
by  Gassin's  habit  of  body,  and  f^eat  mental 
distress,  caused  by  domestic  afflictions.  An- 
other physician  testified  that  it  was  caused 
by  the  blow  from  the  fall  of  the  telephone 
cable.  The  company  offered  in  evidence  the 
receipt  given  by  Gassin  in  settlement  of  the 
damages,  and  the  court  excluded  it. 

The  technical  rule  of  the  common  law,  pre- 
venting a  wife  or  child  from  recoverinff  dam- 
ages for  the  death  of  a  husband  or  father, 
was  a  great  hardship.  There  was  a  crying 
demand  for  the  enactment  of  a  law  which 
would  give  a  cause  of  action  against  "the 
person  who  would  have  been  liable  if  death 
had  not  ensued,"  and  in  1846  was  passed 
Lord  Oampbell's  act, — the  first  of  a  series 
of  acts  giving  such  remedy.  At  the  present 
time  like  statutes  exist  in  nearly  all  of  the 
states  of  the  Union,  and  none  more  liberally 
protect  the  rights  of  the  wife  and  children 
than  does  that  in  Georgia.  In  many  of  the 
states,  while  there  is  no  limit  to  the  amount 
of  damages  recoverable  for  personal  injury, 
there  is  a  limit  in  case  of  death;  some  pro- 
viding tiiat  the  verdict,  in  case  of  death, 
shall  not  exceed  $5,000,  and  some  that  it 
shall  not  exceed  $10,000.  In  others,  while 
there  is  no  statutory  limit  to  the  amount  of 
the  verdict,  the  widow  or  children  are  only 
entitled  to  recover  the  "pecuniary  value"  to 
them  of  the  father  or  husband,  and  in  arriv- 
ing at  this  pecuniary  value  the  jury  must 
consider  and  deduct  at  least  what  he  would 
have  spent  on  himself.  But  so  liberal  to 
the  wife  and  children  are  the  provisions  of 
our  law,  that,  when  the  facts  show  that  the 
defendant  is  liable  for  the  death  of  the  hus- 
band or  father,  the  jury's  verdict  is  for  the 
"full  value  of  the  life  of  the  deceased,  with- 
out deduction  for  his  necessary  and  personal 
expenses," — a  provision  which,  "to  say  the 
least,  is  a  harsh  rule,  and  must  be  strictly 
construed."  Smith  v.  Hatcher,  102  Oa.  160, 
29  8.  E.  163.  The  proposition  relied  on  by 
defendants  in  error,  if  correct,  exactly 
doubles  the  operation  of  a  statute  which  has 
already  gone  a  bowshot  beyond  that  of  any 
other  state;  for  it  is  claimed  that  this  act 
gives  the  widow  the  full  value  of  the  life 
of  the  husband,  even  though  he  in  his  life- 
time had  received  from  the  defendant  com- 
pensation for  the  injury  inflicted,  and  that 
evidence  of  the  release  cannot  be  introduced, 
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either  as  a  bar  to  her  recovery,  or  to  be  con- 
Bidered  by  the  jury  in  reducing  the  amount 
of  the  verdict.  A  decision  which  would  an- 
nounce, to  persons  who  have  settled  with 
parties  injured,  that  the  settlement,  instead 
of  being  in  full,  was  only  partial;  that,  if 
death  ensues  as  a  result  of  the  injury,  they 
must  pay  again,  and  this  time  the  full  value 
of  the  life  of  the  deceased, — ^wlll  be  justly 
regarded  as  a  great  hardship,  and  it  will 
come  to  the  widow  and  children,  not  as  the 
grant  of  a  right  heretofore  unjustly  with- 
held, but  as  a  second  payment  of  a  claim  al- 
ready satisfied. 

Examining  the  decisions  in  England  un- 
der Lord  Campbell's  act,  and  the  decisions 
under  similar  statutes  enacted  by  the  vari- 
ous states  in  the  Union,  we  find  that  some- 
times the  right  of  action  is  vested  in  the 
injured  party,  and  survives  to  his  personal 
representatives  or  family.  Sometimes  a 
cause  of  action  for  the  death  is  given  to  the 
personal  representatives,  who  sue  for  the 
benefit  of  his  estate,  or  sometimes  for  the 
benefit  of  persons  who  are  dependent  on  him. 
In  such  cases  the  personal  representative  is 
trustee  for  these  beneficiaries,  and  not  for 
the  estate.  In  other  cases  the  widow  or 
children  are  given  directly  the  right  of  ac- 
tion for  the  death  of  the  husband.  But 
these  differences  are  all  incidental.  Tiffany, 
Death  by  Wrongful  Act,  §  24.  Each  of  these 
statutes  had  the  same  purpose  as  our  own. 
Differing  as  to  details,  they  are  all  intend- 
ed to  give  the  personal  representatives,  or 
the  members  of  the  family,  or  whomsoever 
the  plaintiff  might  be,  a  right  to  recover 
against  "the  person  who  would  have  been 
liable  if  death  had  not  ensued."  In  Little- 
icood  V.  New  York,  89  N.  Y.  24,  42  Am.  Rep. 
271,  the  court  had  under  consideration  an 
act  giving  the  personal  representative  a 
cause  of  action  for  death,  and  said:  "The 
main  purpose  was  to  deprive  the  wrong- 
doer of  the  immunity  from  civil  liability. 
.  .  .  The  entire  gist  of  the  first  section 
is  that  the  wrongdoer  shall  be  liable  to  an 
action  for  damages  notwithstanding  the 
death  of  the  person  injured.  ...  It 
does  not  provide  that  the  wrongdoer  shall 
be     liable     notwithstanding    .     .  any 

other  defense  he  might  have  had  at  the  time 
of  the  death,  but  merely  that  the  death  of 
the  party  injured  shall  not  free  him  from 
liability,  showing  that  this  is  the  point  at 
which  the  statute  is  aimed."  Most  of  these 
statutes  are  absolutely  silent  as  to  the  ef- 
fect of  settlements  made  by  the  husband  in 
his  lifetime,  and  yet  notwithstanding  this 
silence  the  courts  have  generally  held  that 
such  settlement  was  a  bar  to  another  suit 
against  the  same  party,  as  the  act  was  not 
intended  to  "give  two  actions  for  a  single 
injury."  Sawyer  ▼.  Perry,  88  Me.  42,  33 
Atl.  660.  Some  of  these  decisions  had  been 
Tendered  before  our  act  of  1887,  and  are  fair- 
ly to  be  presumed  to  have  been  within  the 
knowledge  of  the  legislature  when  revising 
the  law  on  the  subject  of  death  by  wrongful 
act.  If  that  body  had  intended  to  change 
this  well-known  construction  as  to  the  effect 
of  settlement,  it  would  have  said  so.  Its  si- 
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lence  is  to  be  taken  as  more  indicative  of 
approving  than  disapproving  this  line  of 
cases.  For  many  years  the  court  has  per- 
mitted a  widow,  and,  if  no  widow,  the  chil- 
dren, to  recover  for  the  homicide  of  the  hus- 
band or  father.  During  that  period  hun- 
dreds of  instances  have  occurred  in  which 
the  husband  was  injured,  and  has  received 
compensation  therefor.  In  the  very  nature 
of  things,  many  of  these  physical  injuries 
impaired  health,  and  probably  hastened 
death,  and  yet  no  suit  therefor  has  until 
within  recent  years  been  brought  by  the 
widow  of  such  person.  Evidently,  by  the 
common  understanding  of  the  community, 
payment  to  the  husband — accord  and  satis- 
faction between  him  and  the  defendant — 
was  regarded  as  a  settlement  of  all  liabil- 
ity growing  out  of  the  negligent  act.  See 
Luhrano*8  Case,  19  R.  I.  129,  34  L.  R.  A. 
797,  32  Atl.  207.  We  feel  safe  in  saying 
that  many  adjustments  have  been  made  upon 
this  idea  which  would  not  otherwise  have 
been  made,  and  that  giving  to  the  statute 
the  effect  now  insisted  upon  would  not  only 
be  a  great  hardship  upon  defendants  who, 
relying  and  acting  upon  the  heretofore  gen- 
erally accepted  view  of  the  law,  have  paid 
their  money  and  bought  their  peace,  but  it 
would  be  giving  to  widows  something  which 
they  did  not  expect,  where  a  settlement  had 
been  made  by  the  head  of  the  family. 

But  it  is  said  that  no  decision  that  a 
release  by  the  husband  bars  a  subsequent 
suit  by  or  for  the  wife  is  of  any  value  in 
this  case,  unless  it  was  rendered  by  a  court 
which  holds  that  the  survival  and  death  acta 
create  new  and  distinct  causes  of  action. 
This,  therefore,  must  be  borne  in  mind  in 
estimating  the  weight  of  the  authorities  cit- 
ed. In  reading  them  with  this  prominently 
in  view,  it  is  remarkable  to  note  the  various 
expressions  used  in  the  effort  to  define  the 
relation  which  the  action  by  or  for  the 
widow  bears  to  the  action  in  favor  of  the 
injured  husband.  Some — in  fact,  all,— of 
the  courts  may  be  said  to  call  it  a  "new 
cause  of  action,"  as  in  Western  d  A,  R,  Co. 
V.  Bass,  104  Ga.  390,  30  S.  E.  874.  Some 
call  it  a  "new,  but  not  an  independent,  cause 
of  action."  Cooley,  Torts,  264,  speaks  of  it 
as  an  "enlargement"  or  "continuation." 
Some  call  it  a  "new  remedy."  Others  hold 
that  there  is  one  cause  of  action,  and,  if 
this  is  not  extinguished  during  the  life  of 
the  injured  party,  it  survives,  and  may  be- 
come two  causes  of  action.  Others  say: 
"The  cause  of  action  for  the  homicide  is 
contingent  on  the  death  of  the  injured  party 
without  having  satisfied  his  claim  for  dam- 
ages." But,  notwithstanding  this  variety 
of  expressions,  there  is  substantial  unity  in 
holding  that  a  release  by  the  husband  bars 
the  wife;  this  view  being  taken  even  by 
those  courts  which  insist  most  strongly  that 
the  two  acts  create  two  causes  of  action,  and 
by  courts,  also,  which  rule  that  concurrent 
suits  may  be  maintained.  However  new  it 
may  be,  in  the  very  nature  of  things  it  can- 
not be  independent.  It  is  inherenuy  rooted 
and  ground^  in  the  injury  to  the  husband. 
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It  grows  out  of  it,  and  is  a  part  of  it,  hav- 
ing almost  complete  identity  of  substance, 
and  subject  to  the  same  defenses.  'More 
than  a  dozen  courts  have  directlv  passed 
upon  the  effect  of  a  release  by  the  husband, 
and  all  except  those  of  Massachusetts  and 
Kentucky  have  held  that  it  bars  a  suit  after 
his  death.  Com,  v.  Boston  d  L.  R,  Corp. 
134  Mass.  211 ;  Com.  v.  Vermont  d  M,  R,  Co, 
108  Mass.  7,  11  Am.  Rep.  301;  Donahue  v. 
Drexler,  82  Ky.  167,  56  Am.  Rep.  886; 
Louisville  d  N,  R.  Co.  v.  McElwain,  08  Ky. 
700,  34  L.  R.  A.  788,  34  S.  W.  238;  Little- 
u)ood  V.  New  York,  80  N.  Y.  24,  42  Am.  Rep. 
271;  Legg  v.  BHtton,  64  Vt.  662,  24  Atl. 
1016;  Hill  V.  Pennsylvania  R,  Co.  178  Pa. 
223,  35  L.  R.  A.  196,  35  Atl.  997;  Heoht's 
Case,  132  Ind.  607,  32  N.  E.  302;  Foiolkes 
V.  Nashville  d  D.  R.  Co.  9  Heisk.  829;  Hoi- 
ion  V.  Daly,  106  111.  131 ;  Price  v.  Richmond 
d  D.  R,  Co.  33  S.  G.  556,  12  S.  E.  414;  Walk- 
erion  v.  Erdman,  23  Can.  S.  C.  352 ;  Read  v. 
Chreat  Eastern  R.  Co.  L.  R.  3  Q.  B.  555,  de- 
cided in  1868,  and  other  English  cases.  To 
which  may  be  added  the  positive  dicta  in 
the  Sweetland  Case,  117  Mich.  329,  43  L.  R. 
A.  568,  75  N.  W.  1066,  1078,  both  in  the  con- 
curring opinion  of  Long,  J.,  and  in  the  dis- 
senting opinion  of  Hooker  and  Montgomery, 
JJ.,  and  the  equally  positive  statement  of  the 
supreme  court  of  Wisconsin  in  Broion  v. 
Chicago  d  N.  W.  R.  Co.  102  Wis.  137,  44 
L.  R.  A.  579,  77  N.  W.  748,  78  N.  W.  773. 
The  right  of  the  plaintiff  to  recover  in 
this  case  notwithstanding  the  release  is  said 
to  grow  out  of  the  language  of  our  statutes, 
creating  two  causes  of  action, — one  for  the 
injury,  and  the  other  for  the  homicide, — and 
that  a  settlement  of  one  is  not  a  settlement 
of  the  other;  it  being  urged  that  the  sur- 
vival act  of  1889  (Civil  Code,  §  3825),  when 
construed  in  connection  with  the  death  act 
(Civil  Code,  §  3828),  logically  supports  the 
theory  that  the  two  suits  may  proceed  con- 
currently, and  that  a  recovery  for  the  injury 
would  not  be  a  bar  to  a  recovery  for  the 
death.  And  Vickshurg  d  M.  R,  Co.  v.  Phil- 
lips, 64  Miss.  693,  2  So.  537,  and  Davis  v. 
8t.  Louis,  I.  M.  d  8.  R.  Co.  53  Ark.  117,  7 
L.  R.  A.  283,  13  S.  W.  801,  which  are  relied 
on,  certainly  sustain  the  proposition  that 
"concurrent  suits  may  be  maintained.''  But 
the  right  to  maintain  concurrent  suits  is 
not  involved  in  this  case.  What  we  are  to 
determine  is  the  effect  of  a  release.  The 
two  questions  are  not  identical.  If  the  ef- 
fect of  a  release  is  to  destroy  the  vital  prin- 
ciple of  the  cause  of  action,  neither  single 
nor  concurrent  suits  can  spring  therefrom. 
If,  however,  no  release  has  been  signed,  and 
the  injured  party  dies,  leaving  in  force  a 
live  cause  of  action,  there  might  arise  the 
question  whether  from  this  living  germ  only 
one  suit,  or  concurrent  suits,  could  spring. 
If  a  release  wipes  out  the  wrong  done  by  the 
defendant,  and  makes  it  as  though  no  in- 
jury had  been  suffered,  then  upon  the  death 
of  the  injured  party  there  would  be  no  cause 
of  action,  just  as  though  there  had  been  no 
injury;  and  it  would  not  be  a  ques- 
tion as  to  the  right  to  maintain  two  concur- 
rent suits,  but  as  to  the  right  to  maintain 
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any  suit  at  all.  It  is  perhaps  improper  to 
consider  the  act  of  1889  (Civil  Code,  §  3825) 
as  strictly  a  survival  statute,  for  it  does  not 
create  or  preserve  a  cause  of  action,  as  such, 
though  it  does  preserve  pending  suits.  It  is 
not  so  much  a  survival  statute  as  one  to  pre- 
vent the  abatement  of  cases  actually  in 
court;  for,  if  the  injured  party  dies  before 
bringing  suit,  his  administrator  could  not 
institute  an  action  for  the  pain,  suffering, 
and  diminished  capacity  to  labor,  as  was  ex- 
pressly held  in  Frazier  v.  Georgia  R.  d  Bkg. 
R.  Co.  101  Ga.  79,  28  S.  E.  662.  The  act  of 
1889  is  by  no  means  so  broad  as  the  sur- 
vival statutes  of  some  of  the  other  states, 
which  do  preserve  the  cause  of  action  for 
an  injury,  whether  a  suit  had  been  brought 
thereon,  or  not,  in  the  lifetime  of  the  injured 
party.  But,  even  if  we  treat  the  act  of  1889 
as  being  a  survival  statute,  in  the  fullest 
sense,  and  then  undertake  to  discuss  the 
right  to  maintain  concurrent  suits,  we 
would  be  no  nearer  a  solution  of  the  diffi- 
culty, so  far  as  the  authorities  are  con- 
cerned; for  it  will  appear  the  courts  have 
been  frequently  called  on  to  determine  what 
effect  the  survival  act  has  upon  the  death 
act,  and  vice  versa, — whether  the  remedy 
under  one  is  exclusive,  or  whether  the  two 
acts  confer  two  remedies,  with  the  right  to 
maintain  concurrent  actions.  The  cases  are 
more  in  conflict  than  those  which  pass  upon 
the  effect  of  a  release, — ^at  any  jate,  are  far 
more  evenly  balanced.  Some  of  them  hold 
that  under  the  survival  act  and  the  death 
act  "two  separate  and  distinct  causes  of  ac- 
tion are  created,  which  may  coexist,  but  have 
no  connection,  and  that  these  two  actions 
may  be  prosecuted  concurrently."  This  view 
is  forcibly  presented  in  N^dhckm  v.  Grand 
Trunk  R.  Co.  38  Vt.  294,— -a  view  which  is 
followed  and  elaborated  in  Davis  v.  8t. 
Louis,  I.  M.  d  8.  R.  Co.  53  Ark.  117,  7  L.  R. 
A.  283,  13  S.  W.  801;  Broum  v.  Chicago  d 
N.  W.  R.  Co.  102  Wis.  137,  44  L.  R.  A.  579, 
77  N.  W.  748,  78  N.  W.  777,  and  Vickshurg 
d  M.  R,  Co.  V.  Phillips,  64  Miss.  693,  2  So. 
637.  The  contrary  view  is  quite  as  strongly 
presented  in  Legg  v.  Britton,  64  Vt.  652,  2*4 
Atl.  1017  (overruling  the  Needham  Case)  : 
Lubrano  v.  Atlantic  Mills,  19  R.  I.  129,  34 
L.  R.  A.  797,  32  Atl.  205,  and  Chicago  d  E. 
I.  R.  Co.  V.  0*Connor,  119  111.  686,  9  N.  E. 
263,  where  it  is  held  that  concurrent  suits 
cannot  be  maintained,  as  "the  survival  stat- 
ute was  only  intended  to  apply  when  death 
resulted  from  some  other  cause  than  the  in- 
jury," and  that,  in  case  death  results  from 
the  wrongful  act  before  the  judgment,  the 
death  act,  and  not  the  survival  act,  must  be 
relied  on.  Fellers  v.  Fellers,  54  Neb.  694, 
74  N.  W.  1078.  The  Kansas  court  (Jfo- 
Carthy  v.  Chicago,  R.  I.  d  P,  R,  Co.  18  Elan. 
46,  26  Am.  Rep.  742;  Martin  v.  Missouri  P. 
R.  Co.  68  Kan.  475,  49  Pac.  606),  and  the 
Michigan  court  {8u)e€tland*s  Case,  117 
Mich.  329,  43  L.  R.  A.  668,  76  N.  W.  1066), 
are  divided,  so  that  we  may  fairly  say  the 
authorities  are  so  evenly  balanced  on  this 
point  as  to  settle  nothing,  if  it  were  neces- 
sary to  rule  as  to  the  right  to  maintain  con- 
current suits. 
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The  assignments  of  error  call  only  for  a 
ruling  as  to  the  effect  of  a  release,  and  upon 
that  point,  also,  there  is  some  conflict, 
which,  however,  is  not  only  more  apparent 
than  real,  but  the  preponderance  is  so  great 
as  to  remove  all  doubt, — at  l^st,  so  far  as 
it  can  be  removed  in  any  case  by  weight  of 
authority.  The  Massachusetts  court  holds 
that  "the  husband  cannot,  by  a  settlement, 
bar  the  wife^s  rights;"  but  in  that  state  the 
statute  is  highly  penal, — ^the  damages  being 
limited,  and  recoverable  by  indictment,  the 
fine  being  for  the  use  of  the  family.  There- 
fore in  Com.  v.  Vermont  d  M.  R.  Co.  108 
Mass.  7,  11  Am.  Rep.  301,  it  was  held  that 
conditions  on  a  ticket  could  not  relieve  the 
road  from  liability  under  a  penal  statute 
for  gross  negligence;  and  in  Com.  v.  Boston 
d  L,  B.  Corp.  134  Mass.  211,  for  the  same 
reason,  it  was  held  that  want  of  due  care  in 
a  passenger  would  no  more  be  a  defense  to 
an  indictment  for  damages  than  it  would 
have  been  in  a  prosecution  for  murder.  And 
where  the  suit  was  in  tort,  instead  of  by 
prosecutiqn  by  indictment,  the  result  was 
the  same,  for  "the  fact  that  tiie  statute  is 
penal  must  be  borne  in  mind.  .  .  .  The 
remedy  by  indictment  was  extended  to  an 
action  of  tort.  The  amount  in  either  case 
foen  to  the  widow  and  children.  ...  It 
IS,  in  substance,  a  penalty  given  to  them, 
instead  of  the  estate,  and,  as  such,  the  in- 
testate could. not  release  the  defendant  from 
liability  for  it."  The  same  distinction  must 
be  borne  in  mind  in  considering  Donahue 
▼.  Drexler,  82  Ky.  157,  66  Am.  Rep.  886, 
where  the  court  held  that  a  release  by  the 
husband  did  not  bar  the  wife  of  her  action 
given  by  statute,  where  the  husband  was 
killed  by  the  criminal  or  malicious  use  of 
firearms  or  other  deadly  weapons,  and 
".  .  .  in  such  action  the  jury  may  give 
vindictive  damages."  The  court  does  say 
that  it  "creates  a  new  cause  of  action,"  but 
it  emphasizes  the  fact  that  "this  is  a  highly 
penal  statute,  ...  to  prevent  the  per- 
petration of  such  acts  by  awarding  vindict* 
ive  damages."  It  cites  the  cases  of  Sohlicht- 
ing  V.  Wintgen,  25  Hun,  627,  since  over- 
ruled, and  Whiiford  v.  Panama  R.  Co.  23  K. 
Y.  467.  If  the  fact  that  the  statute  is 
penal  is  not  the  underlying  reason  for  the 
decision  in  Donahue  v.  Drewler,  then  the 
state  of  the  authorities  in  Kentud^  is  in 
some  confusion;  for  in  LouUville  d  N.  R. 
Co.  V.  MoEltoain,  98  Ky.  700,  34  L.  R.  A. 
788;  34  S.  W.  236,  it  appeared  that,  though 
the  husband  had  a  common-law  right  of  ac- 
tion for  deprivation  of  his  wife's  services, 
the  statute  also  gave  a  remedy  for  her  homi- 
cide; the  damages  to  be  for  the  use  of  the 
husband.  The  husband  insisted  on  both 
remedies,  but  the  court  held  "there  was  no 
intention  to  multiply  actions,"  and  that  the 
husband's  action  was  defeated  by  a  judg- 
ment in  favor  of  the  wife's  representative 
for  larger  damages  than  were  recoverable 
under  tiie  old  form  of  action.  In  Leggott 
V.  Great  Northern  B.  Co.  L.  R.  1  Q.  B.  Div. 
690,  an  administrator  had  recovered  dam- 
ages for  the  homicide,  under  Lord  Gamp- 
bell's  act.  Afterwards  the  administrator 
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brouffht  suit  for  damages  to  the  estate  aris- 
ing from  the  "breach  of  the  contract  of 
carriage;"  claiming  that  he  was  entitled  to 
"recover  the  expense  of  the  decedent's  sick- 
ness, nursing,  medical  attendance,  aoyd  the 
like."  The  court  held  that  the  recovery  in 
tort  did  not  bar  the  action  for  the  breach 
of  the  contract;  for,  as  stated  by  Lord  Dea- 
man  in  Pulling  v.  Great  Eastern  R.  Co.  L. 
R.  9  Q.  B.  Div.  110,  "there  was  a  distinction 
between  actions  of  contract  and  actions  of 
tort."  Pym  v.  Great  Northern  R.  Co.  2 
Best  &  S.  761;  Bradshaw  v.  Lancashire  d 
Y.  R.  Co.  L.  R.  10  C.  P.  189;  Bamett  v. 
Lucas,  Ir.  Rep.  5  G.  L.  140,  Ir.  Rep.  6  G.  L. 
247 ;  and  the  Leggott  Case, — ^have  sometimes 
been  cited  to  show  that  they  overrule  or 
weaken  the  authority  of  the  Read  Case,  L. 
R.  3  Q.  B.  555,  but  without  success.  In  Lit- 
tlewood  V.  New  York,  89  N.  Y.  24,  42  Am. 
Rep.  271,  and  in  Luhrano  v.  Atlantic  .if«^, 
19  R.  I.  129,  34  L.  R.  A.  797,  32  Atl.  206, 
this  was  carefully  considered,  and  the  Read 
Case  shown  to  be  unshaken.  See  also  Louis- 
viOe,  E.  d  St.  L.  R.  Co.  v.  Clarke,  162  IJ.  8. 
237,  38  L.  ed.  423,  14  Sup.  Gt  Rep.  579. 
Even  Broum  v.  Chicago  d  N.  W.  R.  Co., 
which  follows  the  Needham,  Arkansas,  and 
Mississippi  cases,  treats  the  Read  Case  as 
authority,  and  concedes  that  the  Leggott 
and  BradsJiaiD  Cases  are  to  be  distinguished 
therefrom,  and  are  not  in  conflict  with  it. 
The  statement  by  Long,  J.,  in  Hurst  v.  De- 
troit City  R.  Co.  84  Mich.  539,  48  K.  W.  46, 
that  "satisfaction  of  one  claim  would  be  no 
bar  to  the  other,"  is  said  by  him  in  Sweet- 
land  V.  Chicago  d  G.  T.  R.  Co.  117  Mich. 
329,  43  L.  R.  A.  568,  76  N.  W.  1068,  to  have 
been  obiter. 

We  think  the  cases  above  cited  are  the 
very  stron^t  which  can  be  found  in  favor 
of  the  poeition  taken  by  the  defendant  in 
error.  It  will  be  seen  that  they  are  based 
either  upon  penal  statutes,  or  upon  decisions 
whidi  have  been  overruled,  or  Uiat  they  are 
discussing  the  effect  of  concurrent  remedies 
after  the  death  of  the  injured  party,  or  thjtt 
the  decisions  themselves  have  been  weakened 
by  conflicting  decisions  in  the  same  juris- 
dictions. To  b^:in  with,  the  English  courts 
have  held  that  Lord  Gampbdl's  act  created 
a  new  cause  of  action ;  and  yet,  in  the  Read 
Case, — ^the  first  decision  as  to  the  effect  of 
a  rdease, — ^It  was  pointedly  held  that  a  plea 
of  accord  and  satisfaction  with  the  deceased 
in  his  lifetime  was  a  good  bar  to  an  action 
by  his  l^ial  representatives.  The  New  York 
court,  in  Whitford  v.  Panama  R.  Co.  23  N. 
Y.  465,  positively  and  unmistakably  ruled 
that  "the  statute  created  a  new  cause  of  ac- 
tion ;"  that  "it  was  not  a  mere  continuation 
of  the  right  of  action  which  had  been  in  the 
dec«»ft8ed/  This  was  reaffirmed  and  followed 
in  the  Little%cood  Case,  and  yet  it  was  ruled 
that  "this  new  cause  of  action  was  barred 
if  there  had  been  a  previous  jadgmeot  for 
the  injury .'^  Judge  Kapallo  begins  the  de- 
cision by  admitting  that  it  was  a  "new  canse 
of  action,"  but  says:  This  is  not  tbe  point 
on  which  the  case  turns.  The  true  questioa 
is  whether  in  enacting  the  statote  the  legis- 
lature had  in  view  a  ease  wliexe  the  deesased. 
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in  his  lifetime,  brought  his  action,  recovered 
damages  for  the  injury,  which  subsequently 
resulted  in  his  death,  and  whether  it  was  in- 
tended to  superadd  to  the  liability  of  the 
wrongdoer,  who  had  paid  the  damages  for 
the  injury,  the  further  liability  in  case  the 
partv  afterwards  died  from  such  injury.  In 
an  able  and  carefully  considered  opuuon,  the 
court  held  that  the  payment  to  the  deceased 
barred  the  suit  in  favor  of  the  wife.  In 
Legg  v.  Briiion,  64  Vt.  662,  24  Atl.  1016, 
construing  a  statute  admittedly  like  our  own, 
the  court  said:  "It  is  cont^ded  that  the 
statute  gives  a  new  cause  of  action.  Strict- 
ly, it  is  a  new  right  of  recovery."  But  it 
was  nevertheless  held  that  where  the  injured 
party  sued,  and  pending  the  suit  died  from 
his  injuries,  and  the  administrator  con- 
tinued the  suit  and  recovered  judgment, 
that  was  a  bar  to  an  action  for  tiie  benefit 
of  the  widow.  If  the  recovery  was  in  the 
right  of  the  intestate  while  living,  such  re- 
covery, in  legal  effect,  would  antedate  his 
death,  exhaust  his  right  of  action,  and  noth- 
ing would  remain  to  survive  for  the  subse- 
quent action.  It  would  exhaust  the  liabil- 
ity of  the  wrongdoer,  and  no  liability  would 
remain,  to  be  enforced  in  the  subsequent 
suit.  In  Pennsylvania,  in  Fink  v.  Cfn/rman, 
40  Pa.  103,  the  court  held  that  the  section 
created  a  'new  cause  of  action,'  wholly  un- 
known to  the  common  law,  and  the  right  of 
action  was  not  given  to  the  person  suffering 
the  injury,  since  no  man  could  sue  for  his 
own  death,  but  to  his  widow  or  personal  rep- 
resentative." Yet,  after  quoting  this  lan- 
guage, in  Hill  V.  Pennayhxmia  R.  Co.  178 
Pa.  223,  35  L.  R.  A.  196,  36  Atl.  997,  it  was 
held  that  the  widow  did  not  have  such  an  in- 
dependent action  for  injuries  causing  her 
husband's  death  that  he  could  not,  in  his 
lifetime,  release  or  compound  it.  The  cause 
of  action  is  the  same  in  both  cases,  but  a  new 
remedy  is  ^iven  the  widow,  which  had  no 
previous  existence.  If  he  brings  an  acticm 
and  obtains  judgment,  which  is  paid,  it  must 
be  conceded  that  this  is  the  end  of  the  case. 
The  defendant's  negligence  has  been  tried 
and  adjudged,  and,  when  the  judgment  has 
been  discharged  by  payment,  it  has  been  sat- 
isfied for  all  purposes.  The  consequences  of 
the  transgression  have  been  suffered,  and  the 
penalty  paid.  The  statute  preserves  the 
right  of  recovery,  but  does  not  give  another 
and  additional  remedy  to  other  parties  for 
the  same  injury.  The  decision  cites  the 
Read  Case,  holds  that  a  release  by  the  in- 
jured party  was  a  bar  to  an  action  given  for 
the  benefit  of  the  widow,  and  concludes  by 
saying,  the  person  injured  has  such  a 
right  in  the  cause  of  action  as  he  may  re- 
lease the  offending  party  from  all  damages. 
In  the  Heoht  Case,  132  Ind.  607,  32  N.  E. 
302,  it  was  claimed  that  the  statute  gave  a 
new  right  of  action.  This  is  true,  in  a  cer- 
tain sense.  Without  the  statute  the  action 
could  not  be  maintained.  The  right  to  sue 
is  purely  statutory,  and  in  derogation  of 
common  law,  and  must  be  strictly  construed. 
A  settlement  by  the  husband  was  held  to  bar 
a  suit  for  homicide.  In  Fotolkes  v.  N<i8h- 
ville  d  D,  R,  Co.  9  Heisk.  829,  cited  in  the 
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Heoht  Case,  it  was  held  that  as  the  injured 
party  had  recovered  a  judgment,  or  made  a 
settlement  or  release,  his  personal  represen- 
tatives could  not  sue.  It  was  ruled  m  Hoi' 
ton  ▼.  Daly,  106  111.  131 :  If  the  injured 
party  has  released  his  claim  for  damages, 
his  personal  representatives  cannot  sue  for 
the  homicide.  In  Walkerton  ▼.  Erdman,  23 
Can.  S.  C.  352,  and  in  Ptioe  v.  Riohmond  d 
D,  R.  Co.  33  S.  G.  556,  12  S.  E.  414,  it  was 
held  that  releases  executed  by  the  injured 
parly  barred  a  subsequent  suit  for  the  ben- 
efit of  the  wife;  the  South  Carolina  court  • 
distinctly  declining  to  discuss  whether  the 
statute  gave  a  new  cause  of  action  or  con- 
tinued the  original  cause  of  action.  To 
these  should  be  added  the  Stoeetland  Case, 
117  Mich.  329,  43  L.  R.  A.  568,  75  N.  W. 
1066,  1078,  and  Brown  v.  Chicago  d  N,  W. 
R.  Co.  102  Wis.  137,  44  L.  R.  A.  579,  77  N. 
W.  748,  78  N.  W.  773.  The  Broum  Case 
most  distinctly  asserted  the  right  to  main- 
tain concurrent  suits,  because  there  were 
two  causes  of  action.  And  yet  it  recognized 
that,  though  concurrent  suits  might  be 
maintained,  they  could  not  be  if  the  party 
injured,  during  his  life,  had  satisfied  the 
cause  of  action;  for  the  extinguishment  of 
the  primary  cause  of  action  leaves  the  stat- 
ute with  no  office  to  perform,  and  only  in  the 
absence  of  such  extinguishment  are  there 
two  causes  of  action.  The  supreme  court  of 
Michigan,  in  the  Stoeetland  Case,  was  di- 
vided as  to  the  right  to  maintain  concurrent 
actions,  but  there  was  no  disagreement  as 
to  the  effect  of  a  release.  There  were  three 
counts  in  the  declaration.  One  for  the  com- 
mon-law liability  for  pain  and  suffering  en- 
dured by  the  deceased  prior  to  death,  which, 
it  was  claimed,  was  not  instantaneous,  and 
the  right  of  action  for  which,  it  was  claimed, 
survived  by  virtue  of  the  statute.  The  sec- 
ond count  was  for  damages  to  certain  per- 
sonal property,  and  the  third  count  was  for 
the  benefit  of  a  dependent  brother  under  the 
death  statute.  There  was  a  verdict  in  favor 
of  plaintiff  on  each  count.  One  of  the 
judges  held  that,  as  death  w^  instantane- 
ous, there  could  be  no  cause  of  action  for 
pain  and  suffering  which  could  survive. 
Long,  J.,  in  concurring,  elaborately  discusses 
the  question  as  to  whether  survival  acts  and 
death  acts  create  two  causes  of  action,  or 
only  one,  and  reaches  the  conclusion  that 
there  was  only  one  cause  of  action,  and  that 
one  remedy  was  exclusive  of  the  other,  go 
that  there  could  not  be  concurrent  suits, — 
one  for  personal  injuries,  and  a  separate 
suit  for  the  homicide.  "The  fact  that  the 
common-law  right  of  action  which  survives 
.  .  .  is  for  the  benefit  of  the  decedent's 
estate,  and  that  the  right  of  action  under 
[the  death  act]  ...  is  given  for  the 
benefit  of  the  decedent's  heirs,  can  make  no 
difference  in  the  construction.  ...  It 
was  not  the  intention  of  the  legislature  to 
give  two  rights  of  recovery  for  the  same  in- 
jury, which  results  in  death.  ...  If 
such  judgment  obtained  by  her  in  her  life- 
time, or  settlement  so  made  by  her,  is  a  bar 
to  a  recovery  by  the  heirs,  under  §§  8313, 
8314,  2  How.  Anno.  Stat.  Mich.,  then  a  judg- 
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ment  obtained  by  the  heirs  for  a  cause  of  ac- 
tion accruing  to  them  by  survival  under  § 
7397  would  be  a  bar  to  the  right  to  recover 
for  his  death  under  §9  8313  and  8314." 
Montgomery,  J.,  in  his  dissenting  opinion, 
•aid:  "It  is  generally  held — and  we  think 
properly — that  if  the  deceased  settles  for  the 
injury  received  in  his  lifetime,  or  recovers 
his  damages  in  an  action,  an  action  cannot 
be  maintained  after  his  death  under  Lord 
Campbell's  act;"  citing,  among  others,  the 
article  in  28  Am.  L.  Reg.  N.  S.  385,  513,  577, 

•  where  the  various  statutes  are  reviewed,  and 
the  conclusion  reached  that  the  right  of  ac- 
tion under  Lord  Campbell's  act  was  a  new 
cause  of  action,  and  both  may  be  maintained 
after  the  death  of  the  injured  person,  sup- 
posing him  not  to  have  recovered  damages 
m  his  lifetime.  Hooker,  J.,  in  his  dissent- 
ing opinion,  said:  We  find  that  the  courts 
generally  hold  that  the  recovery  is  a  bar  to 
a  subsequent  action  by  the  administrator, 
and  we  think  the  legislature  intended  that  it 
should  be.  The  greater  number  of  cases  dis- 
cussing the  question  deny  the  dual  right  of 
recovery.  The  various  cases  under  differ- 
ent statutes  are  supported  by  different  rea- 
sons, but,  as  already  stated,  they  generally 
a^ree  in  holding  that  there  is  a  single  rem- 
edy. Tiffany,  in  his  work  on  Death  by 
Wrongful  Act  (§  124),  after  giving  all  the 
acts  of  the  different  states,  and  citing  all  the 
capes,  including  Lord  Campbell's  act  and  de- 
cisions thereunder,  lays  the  rule  down  as 
follows:  "If  the  deceased,  in  his  lifetime, 
has  done  anything  that  would  operate  as  a 
bar  to  a  recovery  by  him  of  damages  for  the 
personal  injury,  this  will  operate  equally  as 
a  bar  in  an  action  by  his  personal*  represen- 
tatives for  his  death.  Thus,  a  release  by  the 
party  injured  of  his  right  of  action,  or  a  re- 
covery of  damages  by  him  for  the  injury,  is 
a  complete  defense  in  the  statutory  action." 
Having  now  fully  attempted  to  consider 
the  state  of  the  autiiorities  outside  of  Geor- 
gia, let  us  see  what  are  the  rulings  of  our  own 
court.  It  has  never  had  the  exact  question 
involved  in  this  case  before  it,  but  it  can 
be  positively  stated  that  it  has  never 
used  an  expression  which  could  suggest  that 
tiiere  might  be  two  recoveries  for  the  same 
act  of  negligence.  On  the  contrary,  every 
ruling  so  far  made  unmistakably  points  to 
the  conclusion  that  the  widow  can  only  re- 
cover by  showing  that,  if  the  husband  had 
been  living,  he,  too,  could  have  recovered 
against  the  defendant.  The  Boss  Case,  104 
Ga.  392,  30  S.  £.  874,  makes  this  plain. 
While  holding  that  the  widow's  cause  of  ac- 
tion does  not  accrue  until  the  death  of  the 
husband,  and  that  therefore  the  statute  does 
not  begin  to  run  until  his  death,  yet  that  de- 
cision contains  this  distinct  declaration: 
"What  we  now  rule  is  evidently  not  in  con- 
flict with  the  adjudications  of  this  court  to 
the  effect  that,  where  the  widow  sues  for  the 
homicide  of  her  husband,  the  defendant  may 
set  up  any  defense  which  might  have  been 
pleaded  to  the  merits  of  the  issue  if  a  suit 
had  been  brought  by  the  husband  for  inju- 
ries to  his    person."    This    court    has  con- 

.  strued  §§  3828  and  3829  of  the  Civil  Code  to 
50  L.  R.  A. 


mean  that  if  the  husband  was  an  employee, 
and  if  under  the  fellow-servant  rule,  or  if 
by  reason  of  contributory  negligence,  he  had 
no  Cause  of  action,  neither  has  the  wife.  So, 
in  a  number  of  other  carefully  considered 
cases,  these  sections  have  been  construed  to 
prevent  a  recovery  by  the  wife  if  the  hus- 
band himself  could  not  have  recovered. 
Why?  The  statute  does  not  say  so.  It  sim- 
ply provides  that  the  widow  may  recover  for 
the  homicide  of  the  husband,  caused  by 
crime,  or  criminal  or  other  negligence.  A 
man  may  be  injured  by  the  negligence  of  a 
defendant.  His  death  may  be  directly  at- 
tributable to  that  negligence,  and  yet,  if  he 
consented  to  the  injury,  or  if  by  ordinary 
care  he  could  have  avoided  the  injunr  or  got- 
ten out  of  the  way  of  the  death-dealing  neg- 
ligence, he  could  not  have  recovered  for  the 
injury,  nor  could  his  wife  recover  for  his 
death.  These  sections  prolong  or  continue 
an  old  cause  of  action,  or  they  enlarge  the 
old  cause  of  action,  or  they  substitute  a  new 
remedy,  or  it  may  even  be  conceded  that 
they  give  a  new  cause  of  action,  but  they  do 
not  deal  with  defenses  to  that  cause  of  ac- 
tion. The  law  applicable  to  defenses  is 
drawn  from  other  sources,  and  in  applying 
that  law  this  court  has  repeatedly  and  con- 
sistently held  that  the  wife  stood  in  the 
shoes  of  the  husband.  The  widow  is  bound 
by  relations  they  had  established  by 
oontracte  not  illegal.  The  wrong  she  sues 
for  must  be  a  legal  wrong, — a  wrong  which 
the  law  recognizes  as  a  breach  of  the  duty 
the  road  ovred  her  husband.  She  stands  in 
his  shoes,  has  his  righto,  and  tekes  his  re- 
sponsibilities. Western  d  A.  R,  Co.  -v. 
Strong,  62  Ga.  467.  In  the  succeeding  case 
{Hendricks  v.  Western  d  A.  R.  Co.  62  Ga. 
468),  the  court  says:  "Any  relations  exist- 
ing by  contract  or  by  law  between  the  per- 
son killed  and  the  company  which  would  bar 
a  recovery  by  him  for  damages,  in  case  he 
ha^  not  died,  apply  to  and  govern  the  right 
of  the  wife."  "The  principle  which  allows  a 
defendant  when  sued  by  the  widow  for  the 
homicide  of  her  husband,  to  set  up  any  de- 
fense which  would  have  prevented  or  les- 
sened the  husband's  recovery,  had  he  not 
died,  was  very  clearly  recognized  in  Macon 
d  W.  R,  Co.  V.  Johnson,  38  Ga.  409."  Even 
more  distinctly  was  it  ruled  in  Berry  t. 
Northeastern  R,  Co.  72  Ga.  137  (syl.,  point 
1 ) ,  that  a  widow  may  recover  for  the  homi- 
cide of  her  husband ;  she  will  have  a  right  of 
action  when  the  husband,  had  he  lived,  had 
such  a  right,  and  whatever  would  have  been 
a  good  defense  to  his  suit,  had  he  lived,  will 
be  equally  good  against  one  brought  by  her. 
In  East  Tennessee,  V.  d  G.  R,  Co.  v.  Maloy^ 
77  Ga.  242,  2  S.  £.  943  (opinion,  point  6), 
the  mother  sued  for  the  death  of  a  minor 
son,  and  the  court  said:  "The  suit  being 
by  the  parent  to  recover  damages  for  the 
killing  of  a  minor  son  she  cannot  recover 
unless,  if  he  were  in  life,  he  could  recover. 
She  stands  in  no  better  condition  than  the 
deceased  would  have  stood  in,  had  he  not 
been  killed,  and  was  present  before  the 
court." 
In  all  these  cases  there  is  a  recognition  of 
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the  privity  between  husband  and  wife,  or 
parent  ana  child,  as  to  the  circumstances  at- 
tending the  killing,  out  of  which  the  liabil- 
ity can  grow.  Outside  of  the  mere  acts  of 
the  deceased,  the  courts  have  recognized  that 
this  privity  existed.  In  Lard  ▼.  Pueblo 
8fnelt*ng  d  Bef.  Co,  12  Colo.  890,  21  Pac. 
148,  after  deciding  that  declarations  not 
part  of  the  rea  gest<B  are  not  ordinarily  ad- 
missible, the  court  held  such  declarations  are 
competent  when  offered  by  the  defendant. 
They  affect  the  plaintiff  [widow]  in  a  case 
of  tills  kind  in  the  same  way  they  would 
have  affected  the  deceased  if  he  had  lived  and 
brought  an  action  for  the  same  injury.  A 
similar  ruling  was  made  in  Hughes  v.  Dela- 
ware d  H,  Canal  Co,  176  Pa.  254,  35  Atl. 
190,  in  a  suit  by  a  widow  for  the  homicide 
of  her  husband,  ''since  the  plaintiff  derived 
her  action  from  the  deceased."  At  the  time 
his  statement  was  made,  the  only  right  of 
action  there  was,  was  in  him.  The  plaintiff 
had  no  claim  until  he  died,  and  then  the 
foundation  of  her  claim  was  the  injury  to 
him.  If  defendant  would  not  have  been  lia- 
ble to  him  in  the  first  instance,  it  was  not 
made  liable  to  her  by  his  death.  We  are  not 
aware  of  any  case  in  which  a  widow  has 
recovered  for  an  injury  to  her  husband 
where  he  could  not  have  done  so  himself  if 
he  had  survived,  and,  on  principle,  it  is  per- 
fectly clear  that  she  can  never  dq  so ;  for  the 
original  right  of  action  is  in  him,  and  hers 
is  but  the  succession  or  substitution  of  his, 
where  he  has  not  asserted  it  himself.  In  At- 
lanta d  W,  P.  R,  Co.  V.  Venable,  67  Ga.  700, 
the  mother  was  injured  and  sued,  but  died 
before  verdict.  The  child  then  brought  suit 
for  the  homicide  of  the  mother,  and  sought 
to  use  the  mother's  interrogatories,  which 
had  been  sued  out  in  the  first  case.  The 
court  allowed  it  upon  the  ground,  among 
others,  that  the  mother  represented  her 
child,  both  suing  for  injuries  in  the  same 
transaction,  the  substantial  cause  being  the 
same.  In  Georgia  R.  d  Bkg.  Co.  v.  Fitzger- 
aid,  108  Ga.  607,  49  L.  R.  A.  175,  34  S.  E. 
316,  it  is  distinctly  ruled  that  the  wife  and 
husband  are  in  privity,  and  that  therefore 
his  declarations  are  admissible  against  her. 
It  is  conceded  that  this  case  is  directly  in 
point.  But  it  is  said  that  the  declarations 
were  admissible  on  other  grounds.  That  is 
true,  and  the  court  so  ruled,  but  that  the 
controlling  reason  was  the  privity  appears 
from  the  decision  itself.  We  quote:  "Her 
right  to  a  recovery  must  necessarily  depend 
upon  a  determination  of  the  question 
whether  or  not  'the  husband,  had  he  lived, 
would  have  had  such  a  right;  and  whatever 
would  have  been  a  good  defense  to  his  suit, 
had  he  lived,  will  be  equally  available 
against  one  brought  by  her.'  Berry  v. 
yortheastem  R,  Co.  12,  Ga.  137.  In  other 
words,  she  is  to  be  considered  in  privity  with 
the  husband  in  so  far  as  her  right  to  com- 
plain of  his  homicide  is  concerned.  It  fol- 
lows necessarily  that  the  company  should 
have  been  permitted  to  show,  by  any  com- 
petent evidence  at  its  command,  that  the 
injuries  sustained  by  him  were  occasioned, 
not  by  the  alleged  acts  of  negligence  on  its 
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part,  of  which  complaint  was  made,  but  by 
other  and  wholly  different  causes.  Section 
6181  of  our  Civil  Code  provides,  in  terms, 
that  'the  declarations  and  entries  of  a  per- 
son, since  deceased,  against  his  interest,  and 
not  made  with  a  view  to  pending  litigation, 
are  admissible  in  evidence  in  any  case/  while 
§  6193  undertakes  to  state  the  rule  that  the 
admissions  of  privies  in  blood,  privies  in  es- 
tate, and  privies  in  law  are  sidmissible  as 
against  all  persons  with  whom  they  are  in 
privity.  Accordingly,  we  think  that  in  the 
present  case  the  defendant  company  should 
have  been  permitted  to  prove  that  the  plain- 
tiff's husband,  in  undertaking  to  state  the 
cause  of  his  injuries,  had  'said  he  was  mak- 
ing an  effort  to  couple  cars,  and  that  his  foot 
struck  some  obstacle  on  the  track  and  he 
fell.* "  Georgia  R.  d  Bkg.  Co.  v.  Fitzgerald, 
108  Ga.  508,  49  L.  R.  A.  176,  34  S.  E.  317. 

The  Fitzgerald  Case  logically  leads  to  the 
conclusion  that  the  widow  is  barred  by  the 
settlement.  'To  hold  otherwise  would  be  to 
say  that  the  wife  could  be  barred  by  what 
her  husband  said,  but  not  by  what  he  did; 
that  she  might  be  concluded  by  words,  but 
not  by  money ;  that  the  evidence  of  her  hus- 
band, given  in  the  suit  for  his  personal  in- 
juries, might  be  used  against  her  in  a  suit 
for  his  death,  but  that  the  more  solemn  judg- 
ment against  him  would  not  conclude  her. 
If  the  wife  is  in  privity  with  her  husband, 
it  is  conceded  that  his  settlement  will  bind 
her ;  but,  if  there  is  no  privity  between  them 
as  to  this  class  of  cases,  then,  if  the  husband 
should  sue  and  fail  to  recover,  the  wife,  aft- 
er his  death,  would  not  be  bound  by  that 
judgment.  She  may  bring  suit  and  obtain 
a  verdict  notwithstanding  the  husband 
failed  in  his  suit.  So  that  not  only  is  a  set- 
tlement no  bar,  but  neither  is  a  verdict 
against  the  husband  a  bar.  This  would  not 
only  make  the  statutes  penal,  but  it  would 
not  allow  the  defendant  to  buy  his  peace  by 
paying  money;  nor  could  he  secure  peace  by 
making  a  successful  defense  immediately  aft- 
er the  injury,  when  the  recollection  of  the 
witnesses  is  fresh,  when  they  are  all  accessi- 
ble, and  when  the  circumstances  of  the  in- 
jury can  be  most  certainly  and  truthfully 
portrayed.  But,  as  in  this  case,  five  years 
after  the  injury,  upon  proof,  that  can  often- 
times be  only  too  easily  secured,  that  the  old 
injury  has  been  the  cause  of  the  recent 
death,  the  defendant  is  again  called  into 
court.  What  is  it  to  dot  How  is  it  to  per- 
petuate  its  evidence?  How  is  it  to  know 
whether  the  suit  is  ever  to  be  brought  or 
not?  How  is  it  to  know  whether  it  is  lia- 
ble or  notT  It  has  been  acquitted  of  liabil- 
ity to  the  husband,  but  years  after  it  is 
sought  to  make  it  liable  to  the  wife.  In 
many  cases  it  would  be  perfectly  easy  for 
the  wife  to  make  out  a  prima  facie  case, — 
rely,  say  upon  the  presumptions  against 
railroads, — and  recover  against  the  defend- 
ant, who  was  not  at  fault,  who  has  been  ad- 
judged not  to  be  in  faulty  but  whose  wit- 
nesses may  have  died  or  moved  away,  or 
otherwise  become  inaccessible.  These  are 
not  improbable  results.  They  are  certain  to 
follow  if  the  contention  of  the  defendants  in 
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error  !■  sound.  There  is  a  reasonable  bar 
provided  by  law  for  small  claims,—- for  notes, 
for  accounts,  which  require  little  or  no  evi- 
dence, or  only  written  evidence ;  but  the  con- 
tention of  defendant  in  error,  if  correct,  will 
open  the  door  of  the  court,  years  after  an 
injury  has  happened,  to  determine  questions 
of  the  most  intricate  character,  requiring 
the  nicest  proof  of  exactly  where  the  dead 
man  was,  what  he  was  doing,  what  he  was 
employed  to  do,  who  hurt  him,  the  exact 
manner  of  the  injury,  and  all  of  that  elabo- 
rate and  complicated  balancing  of  conflict- 
ing evidence  which  is  an  almost  invariable 
acoompaniment  of  a  suit  for  j>er8onal  inju- 
ries. We  cannot  characterize  it  better  than 
by  using  the  language  of  Judge  Bleckley  in 
Western  U.  Tel^.  Oo.  v.  Nunnallyy  86  Ga. 
505,  12  S.  E.  578,  in  discussing  a  statute  al- 
lowing a  penalty  of  $100  against  a  telegraph 
company.  The  force  of  what  he  there  said 
is  to  be  multiplied,  because,  while  he  was 
considering  a  statute  which  flowed  $100, 
we  are  considering  cases  in  which  the  dam- 
ages will  not  be  hundreds,  but  thousands. 
"To  leave  the  company  exposed  to  suits  for 
the  almost  innumerable  transactions  of  this 
kind  for  twenty  years  would  be  simply  ab- 
surd." See  also  Louisville,  E.  d  8t.  L,  R. 
Co,  V.  Clarke,  152  U.  S.  237,  38  L.  ed.  423, 
14  Sup.  Ct.  Rep.  579.  It  is  true  that,  even 
now,  under  the  ruling  in  the  Bass  Case, 
these  results  may  follow.  But  such  cases 
will  be  exceedingly  rare.  Where  the  hus- 
band is  fatally  injured,  and  the  defendant  is 
liable,  there  will  generally  be  prompt  set- 
tlement or  a  suit.  The  defendant  will  be 
put  on  notice,  and  can  prepare  for  his  de- 
fense. The  serious  consequences  to  which 
we  have  referred  would  result  from  a  ruling 
that  where  the  husband  fails  to  recover  a 
verdict,  or  where  he  makes  a  settlement  or 
obtains  a  verdict,  years  after,  when  he  dies, 
the  widow  may  sue,  in  spite  of  the  previous 
trials  and  accord  and  satisfaction,  when  the 
witnesses  of  the  defendant,  who  are  con- 
stantly changing,  have  become  scattered  and 
are  inaccessible.  The  settlement  also  oper- 
ates as  a  bar  upon  considerations  of  public 
policy,  interposing  a  statute  of  repose;  for, 
if  the  settlement  is  not  a  bar,  there  is  prac- 
tically no  statute  of  limitations,  and  often- 
times no  person  with  whom  the  defendant 
can  settle,  and,  even  after  a  settlement,  mar- 
riage, birth  of  after-born  children,  death  of 
the  wife,  minority  of  the  children,  and  the 
possibility  that  the  children  themselves  may 
aie  during  the  lifetime  of  the  injured  par- 
ty, all  make  the  defendant  liable  to  an  un- 
certain extent,  as  of  an  imcertain  date,  to 
unknown  and  unknowable  persons. 

In  the  nature  of  things,  one  who  claims  as 
a  wife  is  bound  by  the  husband's  conduct. 
His  freedom  from  fault  inures  to  her  bene- 
fit, but  his  negligence  is  imputed  to  her, 
when,  as  a  quasi  substituted  plaintiff,  she 
asks  the  court  to  investigate  the  circum- 
stances of  his  killing.  If  his  negligence  in 
the  act  is  imputed  to  her,  should  not,  also, 
his  conduct  after  the  injury  be  imputed  to 
her?  In  spite  of  all  the'  recent  statutes, 
"the  husband  is  still  the  head  of  the  family,'' 
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his  life  is  his  own,  his  body  is  his  own,  and 
whatever  right  in  that  life  the  law  gives  to 
the  wife  must  be  subject  to  the  si^erioT 
right  of  the  husband.  While  the  law  gives 
her  the  full  value  of  that  life,  she  takes  it  ts 
he  left  it.  If  it  was  a  valuable  life,  in  a  pe- 
cuniary sense, — ^if  his  health,  his  strength, 
his  habits,  were  such  as  to  give  it  a  great 
earning  capacity, — then  great  is  her  recov- 
ery. But  if,  on  the  contrary,  he  bad  so  lived 
as  to  lessen  these  elements  of  pecuniarr 
value, — ^if  by  idleness  and  vice  and  dissipa- 
tion he  had  shorn  himself  of  his  strength,— 
the  wife's  right  therein  must  be  taken  bur- 
dened by  what  he  has  done  in  his  lifetime. 
While  he  lives,  his  life  and  his  person  heloog 
to  himself,  and  he  must  use  that  life  axnl 
body  for  the  support  of  his  family.  Be 
must  be  left  free,  when  injured,  to  settle  for 
the  wrongs  which  were  done  to  him,  and  lo 
him  alone;  he  must  be  at  liberty  to  adjust 
that  wrong  without  the  amount  of  his  settle 
ment  being  diminished  by  the  poasibility  or 
probability  that  the  person  dealing  with  him 
will  have  to  pay  a  second  time  for  the  same 
act.  The  family  stand  to  him  in  the  rela- 
tion of  heirs,  and,  like  all  heirs,  hare  so 
rights  which  can  interfere  with  those  of  the 
living.  They  take  what  he  leaves.  They 
take  under  him  and  subject  to  him,  and  not 
adversely  to  him.  Under  this  statute  the 
cause  of  action  primarily  grows  out  of  the 
relation  between  the  husband  and  the  wrong- 
doer, and  his  rights  against  the  wrongdoer. 
The  full  value  of  action  is  in  hin\ 
Only  secondarily  is  it  in  the  wife,  and  it 
comes  to  her,  if  it  comes  at  all,  burdened 
and  encumbered  by  his  conduct,  his  settle 
ment,  and  whatev^  else  he  did  in  his  life- 
time in  reference  thereto.  It  is  true,  she 
may  recover  the  full  value  of  his  life,  but 
that  value  depends  on  what  he  was  and  what 
he  did  in  his  lifetime;  and  if,  before  hi^ 
death,  he  has  settled  with  the  defendant,  he 
has  by  his  own  act  transmuted  the  value  ot 
a  cause  of  action  into  dollars  and  cents,  and 
deprived  his  family  of  any  further  value 
growing  out  of  the  negligence  complained  of. 
Let  us  take  an  instance.  A  husband  loses  a 
limb  under  circumstances  which  entitle  hiic 
to  recover.  He  brings  suit.  On  the  trial 
the  judge  charges  the  jury  that  they  may  al 
low  the  plaintiff  compensation  for  his  pai:) 
and  suffering,  for  the  mortification  of  living 
as  a  maimed  man,  for  all  damages  arisincr 
from  the  impairment  of  his  health  and  fron^ 
the  shock  to  hie  nervous  system;  in  addi 
tion,  they  will,  from  the  tables,  detennirie 
what  was  his  expectancy  of  life  at  the 
time  of  the  injury,  and  how  much  his  earn- 
ing capacity  had  been  diminished.  Ther 
will  multiply  the  amount  of  this  diminished 
capacity  by  the  number  of  years  he  would 
have  lived  according  to  the  tsble,  rednee 
that  to  its  present  value,  and  that  snm,  plu» 
what  they  allow  for  pain,  suffering,  ete.. 
would  be  the  amount  of  their  verdict.  Nov. 
in  the  language  of  Judge  MoC^y  in  Uaeon  d 
W.  R.  Co,  V.  JohTison,  38  Ga.  409,  **it  is  im; 
possible  to  estimate  the  value  of  a  life.'' 
Still,  the  law  is  obliged  to  measure  pain  and 
suffering  and  life  in  dollars  and  eeats,  and 
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■coording  to  rules  whieh  are  not  intended 
to  bsBkrEpt  the  defendant.  In  all  caaes  of 
tiiis  daaa  the  plaintiff  himself  consents  that 
tlie  injuiy  shall  he  valued  in  money.  When 
he  gets  a  verdict  the  law  has  done  all  it  can 
to  make  him  whole.  The  limb  and  the 
health  have  been  valued  in  the  only  way  pos- 
sible to  the  law.  Theoretically,  after  he 
gets  a  verdict  he  has  got  them  back,  valued 
upon  the  theory  that  he  would  have  lived 
out  the  full  term  of  his  life.  The  jury  does 
not  give  him  the  value  of  his  hand  for  one 
day,  but  for  twenty  years.  The  jur^  treats 
him  as  though,  by  a  legal  certainty,  he 
would  live  out  his  allotted  span,  and  thus 
restores  him  to  himself  and  family  sound 
and  well.  Exactly  the  same  results  flow 
from  a  settlement,  because  our  Code  (S 
393.5)  so  encourages  adjustments  that  it 
''will  not  force  parties  to  litigate  in  order 
to  have  done  what  they  ought,  and  are  will- 
ing, voluntarily  to  do."  The  settlement  or 
the  verdict  has  atoned  for  the  vrrong  of  the 
defendant.  After  that  he  may  claim  that 
whatever  injury  was  done  has  been  cured, 
and  that  he  is  no  longer  liable  to  the  injured 
person  or  those  who  claim  under  him. 

The  substantial  grounds  on  which  the 
courts  must  hold  that  the  husband's  settle- 
ment bars  the  wife  are  based  upon  the  fact 
that  the  wife's  right  in  the  life  of  the  hus- 
band is  subordinate  to  what  he  himself  has 
done  with  his  life;  that,  as  his  negligence  is 
imputable  to  her,  so  his  ratification  and  con- 
donation of  the  wrong  done  him  estop  her; 
that  his  acceptance  ol  payment  ratifies  the 
act,  and  admits  that  he  has  been  made  whole 
of  his  injury ;  that  thereafter  the  defendant 
can  say  he  has  not  harmed  the  husband,  but 
that  payment,  like  oardon,  relates  bade  to 
the  original  act,  and  makes  it  as  though  it 
had  not  been.  Hie  settlement  operates  as  a 
bar,  upon  considerations  of  a  public  policy 
encouraging  compromises,  which  would  be 
rendered  difllcul^  if  not  impossible,  under 
the  view  contended  for  by  defendants  in  er- 
ror. The  contention  of  the  defendants  in  er- 
ror means  that,  if  a  settlement  takes  place, 
the  defendant  may  be  called  upon  to  pay  a 
second  time  in  case  of  death.  It  means 
double  damages.  It  means  that  the  statute 
is  to  be  treated  as  penal,  and  not  compensa- 
tory. It  means  that  we  are  to  lav  at  the 
door  of  our  statute  the  reproach  which  was 
so  often  and  so  justly  uttered  against  the 
statutes  of  some  of  the  other  states,  as  to 
which  it  was  said  that  it  was  actually 
"cheaper  to  kill  than  to  hurt."  With  us, 
hereafter,  it  would  mean  the  same  thing,  be- 
eause  for  the  death  of  the  husband  there 
would  only  be  one  recovery.  For  his  injury 
And  subsequent  death,  there  could  be  two  re- 
eoveries.  We  have  seen  that  statutes  identi- 
cal with  ours  in  substance,  having  the 
same  object  in  view,  and  intended  to  give 
the  ssune  rights,  have  all,  or  very  nearly  all, 
been  construed  to  mean  that  where  the  hus- 
band was  injured,  and  subsequently  settled 
for  the  injurv,  and  thereafter  died  from  the 
effect  of  the  injury,  there  could  be  no  recov- 
ery by  his  wife  for  his  death.  She  stands 
in  his  shoes.  She  recovers  if  he  could  have 
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recovered.  She  fails  if  for  any  reason  he 
would  have  failed.  If  he  consented  to  the 
injury,  she  cannot  recover.  If  he  ratifies 
the  injury  by  accepting  compensation,  she 
cannot  recover.  If  by  ordinary  care  he 
could  have  avmded  the  injury,  she  cannot  re- 
cover. If  he  obtains  judgment  against  the 
defendant,  she  cannot  recover,  miat  would 
have  estopped  him  estops  her.  Not  only 
would  it  be  a  hardship  to  require  a  defend- 
ant to  pay  double  damages,  but  there  are 
considerations  of  public  policy  which  cry  out 
against  such  a  construction, — a  public  pol- 
icy so  pronounced  that  it  would  require 
every  reasonable  doubt  to  be  resolved  in  its 
favor.  If  the  defendant  is  to  pay  the  in- 
jured man  full  damages,  and  subsequently  is 
to  pay  the  full  value  of  his  life,  it  becomes 
manifest  that  settlements  are  impossible. 
It  would  operate  to  deprive  the  injured 
party  "of  the  power  of  settlix^  his  claim  or 
realizing  anything  from  it  in  his  lifetime. 
It  would  naturally,  if  not  inevitably,  pre- 
vent such  settlemente  and  procrastinate  lit- 
igation until  it  could  be  determined  whether 
death  would  ensue  from  the  injury.  There 
would  be  little  inducement  to  settle  the  dam- 
ages without  suit,  because  whatever  might 
be  paid  to  the  injured  party  would  neither 
bar  nor  diminish  the  claim  of  his  represen- 
tetive  should  deaUi  ensue.  The  statute 
should  not  be  strained  to  bring  about  such 
a  result,  nor  should  it  be  reached  unless  re- 
quired by  the  plain  language  of  the  enact- 
ment." Lttilewood  v.  New  York,  89  N.  Y. 
24,  42  Am.  Rep.  276,  277.  Under  such  a 
construction  the  law,  by  ite  own  act,  would 
encourage  litigation,  in  spite  of  the  maxim 
that  ''it  is  to  the  interest  of  the  common- 
wealth that  there  should  be  an  end  of  liti- 
gation." It  would  make  it  impossible  to 
obey  the  injunction,  "Agree  with  thine  ad- 
versary quickly  whilst  thou  art  in  the  way 
with  him;"  for  the  defendant  can  properly 
ask,  "Who  is  mine  adversary?"  He  might 
be  willing  to  settle,  he  may  have  agreed  on 
terms,  and  yet  he  would  be  compelled  to  say 
to  a  husband  and  father :  "It  is  impossible 
to  say  whether  you  will  die  as  a  result  of 
these  injuries  or  not,  or  whether  when  you 
die  your  wife  and  your  children  will  then  be 
living  or  not,  or  whether  you  will  be  wifeless 
and  childless.  She  may  consent  to  the  set- 
tlement, but  she  may  also  die,  and  you  may 
marry  again.  Or  the  wife  may  die  and 
leave  you  children.  It  is  impossible  to  settlp 
with  them,  because  they  are  minors,  and. 
even  if  that  were  legally  possible,  there  may 
be  after-bom  children;  and  all  of  these  un- 
certeinties  must  be  considered  in  our  nego- 
tiations." Surely  the  law  does  not  intend 
that  any  case  shall  be  so  inchoate  that  the 
person  liable  does  not  know  to  whom  he  may 
be  ultimately  liable,  and  cannot  adjust  and 
settle,  even  when  he  admite  liability  and  is 
willing  to  pay. 
Judgment  reversed. 

All  the  Justices  concur,  except  Cobb  and 
JJ.,  who  dissent. 
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Cobb,  J.,  dissenting: 

Mrs.  M.  B.  Gassin  brought  suit  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany, alleging  in  her  petition  that  she  was 
the  widow  of  George  8.  Cassin,  who  departed 
this  life  on  the  10th  day  of  December,  1897 ; 
that  on  the  16th  day  of  May,  1892,  while 
her  husband  was  walking  along  the  side- 
walks of  one  of  the  streets  of  the  city  of  At- 
lanta, the  servants  and  employees  of  the  de- 
fendant, who  were  engaged  in  placing  a  cable 
wire  weighing  about  500  pounds  upon  poles 
which  were  above  the  sidewalk  upon  which 
her  husband  was  walking,  negligently  al- 
lowed such  cablo  wire  to  fall  to  the  street 
and  strike  her  husband  upon  his  head;  that 
he  was  knocked  insensible,  and  remained  in 
that  condition  for  some  time;  that  the  blow 
produced  concussion  of  the  brain  and  spinal 
cord,  producing  at  the  timo  partial  paraly- 
sis, greatly  impairing  his  power  of  locomo- 
tion; that  tHe  injuries  tnus  inflicted  im- 
S aired  his  mind;  and  that  from  them  his 
eath  resulted.  It  was  further  alleged  that 
from  the  sidewalk  to  the  point  on  the  post 
at  which  the  cable  wire  was  being  fastened 
was  a  distance  of  30  feet,  and  that  the  em- 
ployees of  the  defendant  negligently  failed 
to  hold  the  same  securely  and  firmly,  or  to 
take  any  measures  to  keep  the  same  from 
falling,  having  failed  to  fasten  or  hook  the 
same  in  any  manner  whatever  while  hand- 
ling and  placing  it  in  position  on  the  poles, 
and  negligently  allowing  it  to  slip  from  its 
fastening  and  from  their  grasp.  The  de- 
fendant filed  an  answer  denying  the  allega- 
tions of  negligence,  and  that  the  death  of  the 
husband  of  plaintiff  was  produced  by  the  in- 
juries received,  and  also  filed  a  special  plea, 
which  was  stricken  by  the  court,  and  which 
will  be  hereinafter  referred  to.  The  case 
came  on  for  trial,  and  resulted  in  a  verdict 
against  the  defendant  for  the  sum  of  $3,600. 
Although  it  does  not  distinctly  so  appear,  it 
is  to  be  inferred  from  the  record  that  Mrs. 
Gassin  died  pending  the  action,  and  that  the 
children  of  the  deceased  were  made  parties 
plaintiff,  as  the  motion  for  a  new  trial  which 
appears  in  the  record  states  the  parties 
plaintiff  as  "Georgia  A.  Gassin  ei  aZ.,  by 
next  fri^d."  This  motion  for  a  new  trial 
was  overruled,  and  to  this  judgment  the  de- 
fendant excepted. 

1.  The  defendant  filed  a  special  plea  in 
which  it  was  set  up  that  the  deceased,  prior 
to  his  death,  brought  suit  against  the  de- 
fendant for  the  injuries  alleged  in  the  decla- 
ration, and  on  the  19th  of  January,  1893,  the 
defendant  settled  his  claim,  paying  him  in 
full  settlement  the  sum  of  $2,600,  and  tak- 
ing from  him  a  release,  in  which  it  was  re- 
cited that  the  sum  above  named  was  received 
in  full  settlement  of  the  suit  against  the 
company  then  pending  in  the  city  court  of 
Atlanta,  and  also  in  full  settlement  of  any 
and  all  claims  for  damages  on  his  part  aris- 
ing out  of  the  injuries  received  by  him  on  or 
about  May  16,  1892.  These  facts  were  plead- 
ed as  an  accord  and  satisfaction  of  all  claims 
growing  out  of  the  right  of  action  now  in- ' 
stituted  by  the  plaintiffs,  and  in  bar  of  the  | 
suit  now  prosecuted  by  them.  Upon  demur- ' 
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rer  the  court  struck  the  plea,  and  this  ii 
one  of  the  errors  assigned.  This  assignment 
of  error  presents  for  decision  the  question 
whether  a  person  who  has  been  injured  by 
the  wrongful  act  of  another,  from  which 
death  does  not  instantaneously  ensue,  can» 
by  a  contract  entered  into  by  him  with  the 
wrongdoer,  defeat  the  right  of  his  widow  or 
children,  as  the  case  may  be,  to  bring  an  ac- 
tion for  damages  crowing  out  of  the  homi- 
cide, if  death  shoiild.  finally  result  from  the 
wrongful  act  of  which  he  has  been  the  vic- 
tim. Impressed  with  the  importance  of  this 
question,  and  realizing  the  serious  conse- 
quences which  will  result  from  a  decision 
either  way,  I  have  endeavored  to  make  a 
thorough  investigation  into  the  history  of 
the  law  under  which  the  present  action  was 
brought,  as  well  as  into  the  decisions  of  the 
courts  of  this  country  and  of  England  on 
statutes  of  a  similar  nature. 

In  1845  Lord  Gampbell  introduced  into 
the  house  of  lords  what  he  termed  a  bill  "for 
giving  compensation  to  the  families  of  per- 
sons killed  oy  negligence."  The  bill  passed 
the  house  of  lords,  but  was  lost  in  the  house 
of  commons.  See  10  Gampbell's  Lives  of  Lord 
Ghancellors,  p.  149.  In  1846,  however,  the 
bill  did  pass  both  houses  of  Parliament,  and 
was  passed  for  the  purpose,  says  the  author 
in  his  autobiography,  of  "giving  a  compen- 
sation by  action  to  tiie  families  of  those  who 
are  killed  by  the  negligence  of  others."  12 
Gampbell's  Lives  of  Lo^d  Ghancellors,  p.  265. 
That  act  is  known  to  history  as  "Lord  Gamp- 
bell's Act,"  and  that  portion  of  the  same 
which  is  material  to  the  consideration  of  the 
present  case  is  in  the  following  words: 
"Whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  ae 
would  (if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  maintain  an  ac- 
tion and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  per- 
son injured,  and  although  the  death  snail 
have  been  caused  under  such  circumstances 
as  amount  in  law  to  felony."  1  Shearm.  & 
Redf.  Neg.  §  126.  In  this  connection,  as  a 
part  of  the  history  of  this  law,  showing  the 
chief  objection  which  was  rais^  to  it  at  the 
time  of  its  passage,  and  the  importance  with 
which  the  author  regarded  it,  the  following 
is  extracted  from  10  Gampbell's  Lives  of 
Lord  Ghancellors,  pp.  163,  164:  "The  lat- 
ter [that  is,  the  death  by  n^ligence  com- 
pensation bill]  was  now  a  good  deal  dis- 
cussed, and  Lyndhurst  [the  lord  chancellor] 
showed  some  disposition  to  cavil  at  it.  He 
pretended,  rather,  to  stand  up  for  the  old 
common-law  maxim  that  'the  life  of  man  is 
too  valuable  to  allow  of  any  estimate  of  the 
damages  to  be  given  for  the  loss  of  it.'  I 
said:  'If  a  lord  chancellor  were  killed  by 
an  accident  on  a  railway,  there  might  cer- 
tainly be  a  difficulty  in  estimating  the  sum 
his  family  should  receive  by  way  of  compen- 
sation for  the  pecuniary  loss.  This  would 
depend  much  upon  the  probable  tenure  of  his 
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■oflBce  if  he  had  survived;  for  he  might  be 
likely  to  retain  it  for  twenty  years,  or  he 
might  be  on  the  point  of  being  ejectetl  from 
it  by  an  inevitable  change  of  ministry.' 
Lord  Lyndhurst:  'There  is  a  much  more 
•dlQicult  case  which  mav  arise  than  that 
which  my  noble  and  learned  friend  has  had 
the  kindness  to  suggest.  If  my  noble  and 
learned  friend  should  unfortunately  himself 
fall  a  sacrifice  to  railway  negligence,  being 
at  present  without  office  and  without  retired 
allowance,  how  would  a  jury  be  able  to  es- 
timate the  value  of  his  hopes?'  The  bill, 
however,  did  pass  both  houses,  notwithstand- 
ing a  powerful  exertion  of  railway  interest 
to  crush  it,  and  it  has  been  the  most  popular 
of  all  my  efforts  at  legislation.'' 

It  was  the  settled  doctrine  of  the  common 
law  that  no  one  could  maintain  a  civil  ac- 
tion for  damages  on  account  of  the  death  of 
a  human  being.  "The  multiplication  of 
fatal  accidents  in  later  times,  and  the  practi- 
•cal  impossibility  of  securing  the  punishment 
of  mere  carelessness  by  means  of  criminal 
proceedings,*'  has  been  assigned  as  the  rea- 
son for  the  passage  by  the  British  Parliament 
of  Lord  Campbell's  act.  1  Shearm.  &  Kedf. 
Xeg.  §  125.  Statutes  of  a  similar  nature 
have  been  passed  in  nearly  all  of  the  differ- 
ent states  of  the  Union.  The  first  legisla- 
tion on  the  subject  in  this  state  was  an  act 
passed  in  1850,  which  was  in  the  following 
words:  "In  all  cases  hereafter  where  death 
shall  ensue  from  or  under  circumstances 
which  would  entitle  the  deceased,  if  death 
had  not  ensued,  to  an  action  again&t  the  per* 
petrator  of  the  injury,  the  legal  representa- 
tive of  such  deceased  shall  be  entitled  to 
have  and  maintain  an  action  at  law  against 
the  person  committing  the  act  from  which 
the  death  has  resulted — one  half  of  the  re- 
covery to  be  paid  to  the  wife  and  children, 
or  the  husband  of  the  deceased,  if  any,  in 
case  of  his  or  her  estate  being  insolvent." 
€obb,  Dig.  p.  476.  In  1856  an  act  in  the 
following  words  became  a  law:  "If  anyone 
shall  be  killed  by  the  carelessness,  nt»gligence, 
or  improper  conduct  of  any  of  said  railroad 
companies,  their  officers,  agents  or  em- 
ployees, by  the  running  of  the  cars  or  en- 
gines of  any  of  said  companies,  the  right  of 
action  to  recover  damages,  shall  vest  in  his 
widow,  if  any,  if  no  widow,  it  shall  vest  in 
his  children,  if  any,  and  if  no  child  or  chil- 
dren, it  shall  vest  in  his  legal  representa- 
tives." Acts  1855-56,  p.  155.  The  acts  of 
1850  and  1856  above  quoted  were  not  carried 
into  the  first  Code  in  the  exact  language 
in  which  thev  were  enacted,  but  in  lieu  of 
such  acts  the  following  section  appears:  "A 
widow,  or  if  no  widow  a  child  or  children, 
may  recover  for  the  homicide  of  the  husband 
or  parent;  and  if  suit  be  brought  by  the 
widow  or  children,  and  the  former,  or  one  of 
the  latter,  dies  pending  the  action,  the  same 
«hall  survive  in  the  first  case  to  the  children, 
and  in  the  latter  case  to  the  surviv- 
ing child  or  children."  Code  1863,  §  2913. 
The  sections  of  the  Codes  of  1868  and  1873 
dealing  with  this  matter  are  in  exactly  the 
same  language  as  that  just  above  quoted. 
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Code  1S68,  §  2920;  Code  1873,  §  2971.  In 
1878  the  section  of  the  Code  of  1873  above 
cited  was  amended  by  adding  thereto  the  fol- 
lowing words:  "The  plaintiff,  whether  wid- 
ow or  child,  or  children,  may  recover  the  full 
value  of  the  life  of  the  deceased  as  shown  by 
the  evidence.  In  the  event  of  a  recovery  by 
the  widow,  she  shall  hold  the  amount  recov- 
ered, subject  to  the  law  of  descents  just  as  if 
it  ha<l  been  personal  property  descending  to 
the  widow  and  children  from  deceased."  "No 
recovery  had  under  the  provisions  of  this  act, 
and  the  law  of  which  it  is  amendatory,  shall 
be  subject  to  any  debt  or  liability  of  any 
character  of  the  deceased  husband  or  par- 
ent." Acts  1878-70,  p.  59.  The  section  as 
thus  amended  appears  in  the  Code  of  1882, 
§  2971.  This  latter  section  was  amended  by 
an  act  passed  in  1887  (Acts  1887,  p.  44),  and 
the  provisions  of  the  section  as  thus  amended 
appear  in  §§  3828  and  3829  of  the  Civil  Code 
in  the  following  language: 

"Sec.  3828.  A  widow,  or  if  no  widow,  a 
child  or  children,  may  recover  for  the  homi- 
cide of  the  husband  or  parent;  and  if  suit 
be  brought  by  the  widow  or  children,  and  the 
former  or  one  of  the  latter  dies  pending  the 
action,  the  same  shall  survive  in  the  first 
case  to  the  children,  and  in  the  latter  to  the 
surviving  child  or  children.  The  husband 
may  recover  for  the  homicide  of  his  wife, 
and  if  she  leaves  child  or  children  surviving, 
said  husband  and  children  shall  sue  jointly, 
and  not  separately,  with  the  right  to  recover 
the  full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence,  and  with  the  right 
of  survivorship  as  to  said  &uit  if  either  die 
pending  the  action.  A  mother,  or,  if  no 
mother,  a  father,  may  recover  for  the  homi- 
cide of  a  child  minor  or  sui  juriSt  upon 
whom  she  or  he  is  dependent,  or  who  con- 
tributes to  his  or  her  support,  unless  said 
child  leave  a  wife,  husband,  or  child.  Said 
mother  and  father  shall  be  entitled  to  re- 
cover the  full  value  of  the  life  of  said  child." 

"Sec.  3829.  The  word  'homicide,'  used  in 
the  preceding  section,  shall  be  held  to  in- 
clude all  cases  where  the  death  of  a  human 
being  results  from  a  crime  or  from  criminal 
or  other  negligence.  The  plaintiff,  whether 
widow,  or  child,  or  children,  may  recover  the 
full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence.  In  the  event  of  a 
recovery  by  the  widow  she  shall  hold  the 
amount  recovered  subject  to  the  law  of  de- 
scents, as  if  it  had  been  personal  property 
descending  to  the  widow  and  children  from 
the  deceased,  and  no  recovery  had  under  the 
provisions  of  this  section  shall  be  subject  to 
any  debt  or  liability  of  any  character  of  the 
deceased  husband,  or  parent.  The  full  value 
of  the  life  of  the  deceased,  as  shown  by  the 
evidence,  is  the  full  value  of  the  life  of  the 
deceased  without  deduction  for  necessary  or 
other  personal  expenses  of  the  deceased  had 
he  lived." 

In  1889  an  act  was  passed,  which  is  now 
embodied  in  §  3825  of  the  Civil  Code,  which 
declared  that  "no  action  for  a  tort  shall 
ab:ite  by  the  death  of  either  party  where  the 
wrongdoer    received    any   benefit   from   the 
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tort  complained  of;  nor  shall  any  action  for 
the  recovery  of  damages  for  homicide,  injury 
to  person  or  injury  to  property  abate  by  the 
death  of  either  party;  but  such  cause  of  ac- 
tion, in  case  of  the  death  of  the  plaintifT, 
shall,  in  the  event  there  is  no  right  of  sur- 
vivorship in  any  other  person,  survive  to  the 
personal  representative  of  the  deceased  plain- 
tiff, and  in  case  of  the  death  of  the  defend- 
ant, shall  survive  against  said  defendant's 
personal  representative."  Acts  1889,  p.  73. 
In  the  light  of  this  history,  what  inten- 
tion must  be  ascribed  to  the  general  assembly 
in  making  the  changes  in  the  law  from  time 
to  time,  finally  culminating  in  the  acts  of 
1887  and  1889?  Was  it  their  intention  by 
this  legislation  to  create  one  cause  of  action 
when  a  person  received  an  injury  as  a  con- 
sequence of  the  wrongful  act  done  by  an- 
other, this  cause  of  action  to  be  in  the  per- 
son injured,  to  deal  with  as  he  pleased,  to 
the  exclusion  of  everyone  else,  if  he  survived 
the  wrongful  act,  and  the  cause  of  action  to 
survive  to  some  other  person  in  the  event 
death  was  instantaneous,  or  that  the  person 
injured  had  failed  to  secure,  by  suit  or  set- 
tlement, compensation  for  the  wrong  done  to 
him?  Or  was  it  the  purpose  of  the  general 
assembly  to  create  or  recognize  two  separate, 
distinct,  and  independent  causes  of  action, — 
the  one  to  be  in  the  party  injured,  for  what- 
ever damages  he  might  sustain,  and  to  sur- 
vive to  his  legal  representatives  in  the  event 
he  died  without  receiving  compensation;  the 
recovery  by  the  administrator  to  be  assets  of 
the  estate  of  the  ^deceased,  to  be  administered 
according  to  law;  and  the  other  a  cause  of 
action  in  the  widow  or  children  or  other  per- 
son named  in  the  statute  as  authorized  to 
sue  for  the  homicide  of  another,  with  the 
right  to  recover  the  full  value  of  the  life  of 
the  deceased?  The  general  assembly  has  a 
right  to  impose  upon  a  wrongdoer  any  penal- 
ty suitable  as  a  punishment  for  the  wrong 
he  has  committed,  which  is  not  prohibited  by 
some  constitutional  provision.  It  is  there- 
fore within  the  province  of  the  general  as- 
sembly to  impose  double  damages  upon  one 
who  has  by  his  wrongful  act  damaged  an- 
other. In  order,  however,  to  authorize  a 
holding  that  the  general  assembly  has  inflicted 
upon  a  wrongdoer  a  penalty  amounting  to 
double  damages,  it  must  appear  clearly  from 
the  legislative  acts  that  such  was  the  inten- 
tion of  the  lawmaking  body.  A  law  author- 
izing a  widow  to  recover  damages  from  one 
who  wrongfully  takes  the  life  of  her  husband, 
the  amount  of  damages  to  be  recovered  being 
either  a  specific  sum,  as  is  the  case  in  the 
statutes  of  some  of  the  states,  or  an  amount 
to  be  ascertained  by  a  stated  rule,  as  is  the 
case  with  the  statute  in  this  state,  is  nothing 
more  nor  less  than  a  legislative  imposition 
upon  a  person  who  is  the  negligent  cause  of 
the  death  of  another  of  a  punishment  for  this 
negligent  act,  and  the  penalty  inflicted  is  al- 
lowed to  go  to  the  person  who  sustained  loss 
by  the  wrongful  act,  as  compensation  for  the 
damage  done  him.  While  such  legislation  is 
punitive  so  far  as  the  defendant  is  concerned, 
it  is  remedial  so  far  as  the  plaintiff  is  con- 
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cerned.  That  the  legislature  in  such  cases 
may  impose  double  damages  upon  a  wrong- 
doer, seems  to  be  unquestioned.  Littleicood 
V.  New  York,  89  N.  Y.  24,  27,  42  Am.  Rep. 
271.  The  act  of  1850  created  a  cause  of  ac- 
tion in  the  legal  representative  of  the  person 
whose  death  was  brought  about  under  cir- 
cumstances which  would  have  entitled  him, 
"if  death  had  not  ensued,"  to  a  right  of  ac- 
tion. The  amount  recovered  in  this  case  was 
assets  in  the  hands  of  the  administrator  for 
administration  according  to  law,  unless  the 
deceased  was  insolvent  at  the  time  of  his 
death,  in  which  event  one  half  of  the  recov- 
ery was  to  be  paid  over  to  the  widow  and 
children.  As  the  general  assembly  would 
have  the  right,  as  has  been  seen,  to  impose  a 
double  penalty  upon  a  wi'ongdoer,  and  as 
this  intention  must  be  clearly  apparent  from 
the  terms  of  the  statute,  it  may  be  that  a 
proper  construction  of  this  act  would  be  that 
it  was  a  survival  statute,  and  gave  to  the  le- 
gal representative  a  right  to  bring  a  suit 
only  in  the  event  no  settlement  had  beea 
made  or  no  suit  brought  by  the  deceased  in 
his  lifetime,  or  in  the  event  that  the  suit  had 
been  brought  by  him  and  was  pending  at  the 
date  of  his  death,  and  for  that  reason  had 
abated.  The  act  of  1856  provided  that  if 
anyone  should  be  killed  by  the  carelessness,, 
negligence,  or  improper  conduct  of  a  railroad 
company  in  the  running  of  its  cars  or  en- 
gines, the  right  of  action  to  recover  damages 
should  vest  in  his  widow ;  if  no  widow,  in  his 
child  or  children ;  and,  if  no  child  or  children^ 
then  in  his  legal  representatives.  While  the 
words  of  this  statute  do  not  so  clearly  indi- 
cate that  it  was  intended  by  the  general  as- 
sembly as  a  survival  statute,  as  is  the  case 
with  the  act  of  1850,  still,  keeping  in  mind 
the  rule  that  the  infliction  of  a  double  pen- 
alty by  legislative  enactment  must  be  clear 
and  unequivocal,  a  proper  construction  of 
this  act  would  probably  be  that  the  right  of 
action  of  the  widow  or  child  or  legal  repre- 
sentative, as  the  case  might  be,  would  depend 
upon  whether  the  deceased  had  received  com- 
pensation for  the  wrongful  act  which  re- 
sulted in  his  death.  It  is  to  be  noted  that 
under  the  act  of  1850  the  right  of  action  wa» 
in  the  legal  representative,  although  in  ono 
contingency  a  part  of  the  recovery  belonged 
to  the  widow  and  children,  to  the  exclusion 
of  creditors.  Under  the  act  of  1856,  the  right 
of  action  was  in  the  widow  or  children,  if 
there  were  either,  and  the  recovery  was  had 
to  the  exclusion  of  all  other  persons  inter- 
ested in  the  estate  of  the  deceased ;  and,  if 
there  was  no  widow  or  no  children,  there 
was  still  a  right  of  action  in  the  legal  repre- 
sentative, the  amount  recovered  in  such  a 
case  being  subject  to  administration  as  any 
other  assets  in  the  hands  of  the  legal  repre- 
sentative. These  two  statutes  seem  to  con- 
nect the  cause  of  action  which  the  deceased 
had  in  his  lifetime  with  the  cause  of  action 
which  was  allowed  to  be  asserted  under  the 
acts.  While  under  the  act  of  1850  the  wid- 
ow and  children  are  entitled  to  rights  in  the 
recovery  which  they  would  not  be  entitled 
to  in  the  ordinary  assets  of  the  estate  of  the 
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deceased,  still  the  power  to  assert  the  right 
is  in  the  legal  representative^  who  would  be 
recognized  in  law  as  the  successor  to  the 
right  of  action  which  was  in  the  deceased. 
And  although  under  the  act  of  185(5^  as  we 
have  seen,  the  right  of  action  was  vested 
primarily  in  the  widow,  eo  nomine^  still  a 
strict  construction  of  this  act  might  require 
that  it  be  construed  to  be  a  survival  statute, 
and  not  one  creating  a  cause  of  action  inde- 
pendently of  that  which  could  be  asserted  by 
the  person  injured.     The  provisions  of  the 
Code  of  1861  which  are  quoted  above,  and 
which  have  been  carried  into  all  the  Codes, 
and  are  now  the  law  of  this  state,  in  the  ex- 
act language  which  appears  in  the  first  Code, 
while  evidently  taken  from  the  acts  above 
referred  to,  are  materially  different  in  lan- 
guage from  the  old  law.     There  is  now  no 
distinction  in  regard  to  this  matter  between 
the  liability  of  natural  persons  and  corpora- 
tions, nor  between  the  liability  of  railroad 
companies     and     other     corporations.    The 
right  of  action  is  not  described  as  in  the  act 
of  1850  as  one  given  to  recover  where  death 
ensued    under    circumstances    which    would 
have  entitled  the  deceased,  had  death  not  en- 
sued, to  sue  and  recover  for  the  injury  to 
him;  nor,  as  in  the  act  of  1856,  as  one  to  re- 
cover for  the  carelessness,  negligence,  or  im- 
proper conduct  of  the  wrongdoer;  and  what 
is  intended  to  be  accomplished  by  these  ex- 
pressions is  embraced  in  the  present  law  in 
the  one  word  ''homicide."    The  person  au- 
thorized to  bring  the  suit  is  the  widow,  and, 
if  no  widow,  the  child  or  children.     If  the 
widow  brings  the  suit,  and  dies  pending  the 
same,  the  aetion  survives  to  the  child  or  chil- 
dren; and,  if  there  were  no  widow  and  no 
child  or  children,  there  was,  prior  to  the  act 
of  1887,  no  right  of  action  in  anyone,  and 
prior  to  the  act  of  1889  a  suit  brought  by  Uie 
widow  would,  upon  her  death,  abate,  if  there 
were  no  children,    and,   if  brought  by   the 
children,  upon  their  death  would  abate.     In 
no  event,  either  under  the  law  as  it  was  at 
the  lime  of  the  passage  of  the  act  of  1887,  or 
as  it  is  since  the  act,  can  a  legal  representa- 
tive bring  a  suit  for  the  homicide  of  his  in- 
testate.    It   seems    clear    that    the   changes 
made  by  the  Code  of  1863   in  the  acts  of 
1850  and  1856  manifest  an  intention  to  sep- 
arate the  right  of  action  which   is  in  the 
person  for  the  wrongful  act  committed  upon 
liim  from  the  right  of  action  which  is,  un- 
der the  law,  in  the  widow  or  other  persons 
if  death  results  from  such  wrongful  act.     If 
one  survives  the  injury  inflicted  upon  him  by 
the  wrongdoer,  he  is  to  have  a  right  to  de- 
mand compensation  for  this  wrong,  and  this 
is  independent  of  any  right  which  any  other 
person  might  have  to  make  claim  upon  the 
wrongdoer  either  in  the  lifetime  of  ihe  per- 
son injured  or  after  his  death.     If  death  re- 
sults, or,  in  the  language  of  the  law,  if  there 
is  a  homicide,  then  the  widow  of  the  de- 
ceased, or  other  person  named  in  the  statute, 
is  entitled  to  demand  compensation  under 
the  terms  of  the  statute;  and  this  right  is 
entirely  separate,  distinct,  and  independent 
from  the  right  which  the  deceased  could  as- 
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sert  in  his  lifetime.    A  right  of  action  un- 
der the  act  of  1850  in  the  legal  representa- 
tive, and  a  right  of  action  in  a  certain  con- 
tingency under  the  act  of  1856  in  the  legal 
representative,  would  seem  to  be  intended  by 
the  legislature  as  a  means  of  transmitting 
from  the  deceased  to  the  widow  or  other  per- 
son  the   right   of   action   of   the  deceased. 
Such  being  the  case,  if  the  right  of  action 
was  settled  during  the  lifetime  of  the  de- 
ceased, there  was  nothing  to  be  transmitted 
through  the  medium  of  his  legal  representa- 
tive  to  his   widow,   or   other   persons   who 
might  sustain  loss  by  his  death.     When  the 
legislature  sees  proper,  as  it  has  done,  to 
eliminate  the  legal  representative  from  the 
statutes  authorizing  suits  for  homicide,  and 
leave  the  person  injured  with  full  right  to 
bring  his  suit  for  damages  and  demand  com- 
pensation for  the  wrong  done  him,   as  he 
has  always  had,  and  to  give  to  the  widow  or 
other  person  named  in  the  statute  an  action 
for  the  homicide,  and  there  being  no  words 
whatever    in    the    statute   which    could    be 
strained  to  connect  the  right  of  the  deceased 
to  bring  an  action  during  his  lifetime  with 
the  right  of  the  widow  or  other  person  named 
to  bring  an  action  after  his  death,  but  one 
conclusion  can  be  arrived  at,  and  that  is  that 
it  was  the  intention  of  the  general  assembly 
to  create  two  separate  and  distinct  causes  of 
action,  which  may  be  asserted  independently 
of  each  other;  and  this  would  be  true  not- 
withstanding in  some  cases  the  efTect  of  it 
would  be  to  impose  upon  the  wrongdoer  a 
double  penalty  as  a  punishment  for  the  in- 
jury which  he  has  inflicted.     This  view  of 
the  case  is  strengthened  when  we  consider 
the  act  of  1889.     Prior  to  that  act  a  suit 
brought   by   a   person   during   his    lifetime 
abated  upon  his  death.     In  other  words,  the 
right  of  one  to  demand  compensation  for  the 
injury  done  him  existed  as  long  as  he  lived, 
and,  when  he  did  not  succeed  in  securing  a 
settlement  of  the  demand  during  his  life- 
time, the  right  of  action  did  not  pass  to  his 
legal  representatives.     The  act  of  1889  pro- 
vides that  no  action  for  the  recovery  of  dam- 
ages for  injury  to  the  person   suing   shall 
abate  by  the  death  of  either  party,  but  shall 
survive   to   the  personal   representatives  of 
the   deceased    plaintiff.     In    such    case    the 
amount  of  the  recovery  by  the  legal  repre- 
sentative would  be  assets  in  his  hands  for 
administration  according  to  law.     There  is 
no   provision,  as   in  the  act   of   1850,  that 
such  recovery  should  be  for  the  benefit  of 
the  widow  and  children,  and  therefore  it  can- 
not be  properly  held  that  it  was  the  inten- 
tion of  the  general  assembly  by  this  act  to 
provide  that  when  this  cause  of  action  sur- 
vived it  would  defeat  the  right  of  the  widow 
to  bring  suit  for  the  homicide;  and  it  cer- 
tainly cannot  be  held  that  the  widow's  suit 
for  the  homicide  could  be  pleaded  in  abate- 
ment of  tliis  suit,  which  survived  to  the  per- 
sonal representative.     As  the  law  giving  an 
action  to  the  widow  for  the  homicide  says 
nothing  at  all  in  reference  to  the  right  of  the 
husband  to  bring  an  action  during  his  life- 
time for  the  injury  to  him,  so  the  act  which 
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provides  that  the  husband's  suit,  in  the 
event  of  his  death,  shall  survive  to  his  legal 
representative,  says  nothing  at  all  in  refer- 
ence to  the  right  of  the  widow  to  bring  a 
suit  in  the  event  he  dies.  If  the  pendency 
of  a  suit  by  the  legal  representatives  for  the 
injury  to  the  deceased  could  not  be  pleaded 
in  abatement  of  the  suit  of  the  widow  for  the 
homicide  of  her  husband,  I  am  at  a  loss  to 
understand  how  it  could  be  contended  that 
the  judgment  in  favor  of  the  deceased  during 
his  lifetime  could  be  so  pleaded;  and  for  a 
similar  reason  it  would  seem  that  an  accord 
and  satisfaction  entered  into  between  the  de- 
ceased and  the  wrongdoer  during  his  life- 
time would  not  be  a  bar  to  the  suit  by  the 
widow  after  his  death.  1  can  arrive  at  no 
other  conclusion  than  that  it  was  the  inten- 
tion of  the  general  assembly  to  provide  for 
the  two  causes  of  action  when  a  person  was 
negligently  injured,  and  death  did  not  im- 
mediately, but  did  finally,  result  from  the  in- 
jur}^ received;  that  is,  the  one  which  the  per- 
ison  injured  would  have  under  the  common 
law,  and  the  other  one  which  the  widow 
or  other  person  named  in  the  statute 
would  have  under  the  Code  of  1863  as 
amended  by  the  act  of  1887. 

1  have  been  unable  to  find  anv  rulinjj  bv 
this  court  which  would  be  either  directly 
controlling  upon  this  ((^lestion,  or  which 
would  have  such  a  bearing  upon  the  same  as 
would  be  recognized  as  persuasive  authority 
either  way.  It  is  proper,  however,  in  this 
discussion,  to  allude  to  the  rulings  and  ut- 
terances of  the  court  in  some  of  the  cases 
which  have  been  brought  under  the  different 
statutes  above  referred  to.  So  far  as  I  have 
been  able  to  ascertain,  the  only  case  brought 
und^r  the  act  of  1850  which  ever  reached 
this  court  was  the  case  of  South-Westcm  R. 
Go,  V.  Paulk,  24  Ga.  356.  No  ruling  was 
made  in  that  case  which  would  have  any 
bearing  upon  the  question  now  under  con- 
sideration. No  case  brought  under  the  act 
of  1856  seems  ever  to  have  reached  this  court. 
The  first  time  that  this  court  was  called  upon 
to  deal  with  the  law  as  contained  in  the 
Code  of  1863  was  in  1868,  after  the  Code  of 
that  year  went  into  effect.  This  was  in  the 
case  of  Macon  d  W.  R.  Co.  v.  Johnson,  38  Ga. 
409,  where  it  was  held  that,  if  the  deceased 
by  the  exercise  of  ordinary  diligence  could 
have  avoided  the  injury,  his  widow  could 
not  recover  damages,  and  also  that,  if  both 
the  deceased  and  the  wrongdoer  were  at  fault, 
the  damages  would  be  diminished  in  propor- 
tion to  the  negligence  or  want  of  ordinary 
care  on  the  part  of  the  deceased.  It  is  to 
be  noted  that  this  decision  was  prior  to  the 
act  which  declared  that  the  measure  of  dam- 
ages should  be  the  full  value  of  the  life  of 
the  deceased.  In  the  case  of  Western  d  A. 
R.  Co.  V.  Strong,  52  Ga.  461,  Judge  McCay 
uses  this  language:  "But  by  our  law  the 
right  is  given  by  statute  to  the  wife  generally 
for  the  'homicide'  of  her  husband.  .  .  . 
Cases  of  self-defense,  of  inevitable  accident, 
of  execution  by  command  of  the  law,  etc., 
must,  from  the  nature  of  things,  be  excepted. 
And  it  seems  to  us  that  the  true  inquiry  is, 
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j  Has  the  defendant  violated  any  of  the  pub- 
lic or  private  obligations  he  was  under  to 
I  the  deceased?  Whetlier  those  obligations  or 
I  duties  were  implied  by  law  or  existed  by  ex- 
press contract  is  immaterial,  but  that  some 
I  duty,  public  or  private,  was  violated  by  the 
!  homicide,  would  seem  to  follow  from  the  very 
nature  of  a  wrong,  and  from  the  principles 
of  justice  and  equity.  And  our  original  act 
giving  this  action  puts  the  right  precisely  on 
this  ground,  to  wit,  whenever  the  husband, 
had  he  lived,  would  have  had  a  right  of  ac- 
tion, then  the  wife  has  it  in  case  of  his 
death."  In  the  case  of  Hendricks  v.  Western 
tO  A.  A*.  Co.  52  Ga.  467,  it  was  held  that,  in 
an  action  by  a  widow  against  a  railroad  com- 
pany for  the  homicide  of  her  husband,  all 
the  facts  and  circumstances  connected  with 
the  killing,  or  any  relation  existing  by  con- 
tract or  b}'  law  between  the  deceased  and  the 
defendant  which  would  bar  a  recoverv  bv 
him  for  damages  in  case  he  had  lived,  apply 
to  and  govern  the  right  of  the  wife.  A  sim- 
ilar ruling  was  made  in  the  case  of  Atlantic 
d  R.  Air-Line  R.  Co.  v.  Ayers,  53  Ga.  12. 
In  the  case  of  Cotiingham  v.  Weeks,  54  Ga. 
275,  it  was  ruled  that  the  fact  the  defendant 
had  been  tried  upon  an  indictment  charging 
him  with  the  offense  of  murder  and  had  been 
acquitted  could  not  be  pleaded  in  bar  of  the 
widow's  suit  for  the  homicide.  When  the 
case  came  before  this  court  a  second  time,  in 
56  Ga.  201,  it  was  held  that  a  widow  could 
recover  for  the  homicide  of  her  husband, 
whether  the  homicide  be  the  act  pf  a  natural 
or  artificial  person,  or  the  result  of  intention 
or  criminal  negligence.  The  ruling  in  the 
Hendricks  Case,  52  (Ja.  467,  was  followed 
and  approved  in  the  case  of  Southwestern  R. 
Co.  v.  Johnson,  60  (Ja.  667.  In  the  case  of 
Central  R.  d  Bkg.  Co.  v.  Roach,  64  Ga.  635, 
it  was  held  that  a  suit  by  a  widow  against 
a  railroad  company  for  the  homicide  of  her 
husband,  who  was  an  employee  of  the  road, 
could  not  be  maintained  unless  it  was  shown 
that,  in  the  transaction  resulting  in  the 
death  of  the  employee  he  was  free  from  fault. 
In  Daly  v.  Stoddard,  66  Ga.  145,  it  was  held 
that,  in  order  to  authorize  a  recovery  by  & 
widow  for  the  homicide  of  her  husband,  his 
death  must  have  been  caused  by  some  act 
amounting  to  a  crime,  or  by  the  criminal 
negligence  of  the  defendants.  This  case  was 
decided  before  the  passage  of  the  act  of  1887. 
In  Cook  V.  Western  d  A.  R.  Co.  72  Ga.  48,  it 
was  held  that  a  contract  entered  into  by  a 
husband  who  was  an  employee  of  the  com- 
pany, which  waived  the  right  to  sue  for  in- 
juries resulting  from  criminal  negligence  on 
its  part,  was  void,  and  could  not  be  pleaded  in 
bur  of  the  widow's  right  to  recover.  In  Ber- 
ry V.  Northicestern  R.  Co.  72  Ga.  137,  it  waa 
held  tlijat  a  widow  had  a  right  of  action  for 
the  homicide  of  her  husband  whenever  the 
husband,  had  he  lived,  would  have  had  such 
right,  and  that  whatever  could  have  been  a 
good  defense  to  his  suit  would  be  equally 
available  against  one  brought  by  the  widow. 
An  examination  of  that  case,  however,  will 
show  that  the  defense  relied  on  was  that  the 
deceased  could,  by  the  exercise  of  ordinary 


1900. 


Southern  Bkll  Teleph.  &  Teleg.  Co.  v.  Cassin. 


09 


care,  have  avoided  the  consequences  of  the 
defendant's  negligence.  In  Central  R.  *£• 
Bkg.  Co.  V.  Brantley,  93  Ga.  259,  20  S.  E.  98, 
the  rule  that  a  widow  of  an  employee  of  a 
railroad  company  could  not  recover  against 
the  company  for  the  homicide  of  her  husband 
if  the  husband  was  at  fault,  or  if  he  could 
have  avoided  the  consequences  of  the  defend- 
ant's negliffence  by  the  exercise  of  ordinary 
care  and  diligencei  was  recognized.  In  Qeor-, 
gia  R,  d  Bkg.  Co.  v.  Fitzgerald  it  was  held 
that  an  admission  by  a  person  tending  to 
show  that  an  injury  w^hich  he  had  received, 
and  which  subsequently  resulted  in  his  death, 
was  caused  by  accident,  and  not  by  the  negli- 
gence of  the  company,  was  admissible  in  evi- 
dence in  a  suit  brought  by  the  widow  to  re- 
cover for  the  homicide.  See  also,  in  this  con- 
nection, Central  R.  Co.  v.  Roachy  70  Ga.  434; 
Savannah,  F.  d  W.  R.  Co.  v.  Stewart,  71  Ga. 
427. 

It  clearly  appears  from  the  present  law  of 
the  state  governing  rights  of  action  of  the 
character  involved  in  the  present  case,  as 
well  as  from  the  decisions  of  this  court  above 
referred  to,  that  a  widow  or  other  person 
named  in  the  statute  is  not  entitled  to  re- 
cover unless  the  homicide  is  brought  about 
as  a  result  of  a  crime,  or  criminal  or  other 
negligence  of  the  party  occasioning  it,  and 
that  no  recovery  can  be  had  for  the  homicide 
if  the  negligence  of  the  deceased  was  of  such 
a  character  as  would  have  precluded  a  recov- 
ery by  him,  or  if  during  his  life  he  had  done 
any  act  or  entered  into  any  contract  which 
would  have  the  effect  of  rendering  the  act 
which  brought  about  his  death  one  which 
was  either  lawful  in  the  person  committing 
the  same,  or  one  for  which  he  would  not  be 
legally  responsible.  In  other  words,  the 
right  of  a  widow  to  recover  is  not  because  the 
death  of  her  husband  has  been  brought 
about  by  an  act  of  some  person,  but  his 
death  must  be  the  result  of  some  act  of 
commission  or  omission  on  the  part  of  the 
defendant  which  the  law  would  declare  to  be 
negligent,  and  under  such  circumstances 
that,  had  death  not  resulted,  he  \>x)uld  have 
been  entitled  to  demand  compensation.  It  is 
therefore  clearly  right  that  the  widow  should 
be  deprived  of  her  right  to  bring  a  suit  if 
the  deceased  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence  by 
the  exercise  of  ordinary  care,  as  well 
as  in  the  ease  where  the  deceased  had 
entered  into  a  contract  which  had  the 
effect  of  making  the  act  of  the  defendant  law- 
ful as  to  him,  and  also  in  all  of  those  cases 
where  the  facts  and  circumstances  surround- 
ing the  killing,  as  well  as  those  leading  up  to 
and  preceding  it,  were  such  as  to  show  either 
that  "the  defendant  had  been  guilty  of  no 
wrongful  act,  or  that  the  deceased  was  the 
victim  of  his  own  folly  in  matter  of  contract, 
or  of  his  carelessness  in  matter  of  conduct. 
All- of  the  cases  which  we  have  cited  above 
(being  all  we  have  been  able  to  find  in  our 
Reports  dealing  with  the  question  under  con- 
sideration) relate  to  some  act  done  by  the 
deceased  prior  to  or  concurrent  with  the  in- 
jury which  he  received.  When  a  person  is 
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injured  by  the  wrongful  act  of  another,  a 
foundation  is  at  once  laid  for  a  cause  of  ac- 
tion in  favor  of  those  entitled  under  the  law 
to  denuind  compensation  for  his  death,  and 
the  moment  that  his  deatli  results  from  such 
wrongful  act  the  causj^  of  action  is  full  and 
complete.  Nothing  the  person  injured  can 
say  or  do  between  the  date  of  the  wrongful 
act  and  his  death  can  defeat  the  cause  of  ac- 
tion for  the  homicide.  The  Fitzgerald  Case, 
108  Ga.  507,  49  L.  R.  A.  175,  34  S.  E.  310,  is 
apparently  in  conflict  with  this  proposition, 
but  not,  1  think,  really  so.  The  proposition 
above  stated  presupposes  a  wrongful  act  re- 
sulting in  the  death  of  the  person  wronged. 
In  the  Fitzgerald  Case,  evidence  of  an  admis- 
sion of  the  party  injured  was  allowed,  to 
show  that  no  wrongful  act  had  been  com- 
mitted by  the  defendant,  but  that  the  act 
complained  of,  as  to  the  person  injured,  was 
lawful.  Hence  it  tended  to  establish  that  no 
wrongful  act  was  committed,  and  therefore 
no  cause  of  action  arose  in  favor  of  anybotly. 
For  the  purpose  of  admitting  such  evidence, 
the  deceased  and  the  widow  might  be  consid- 
ered in  privity.  But,  even  if  this  is  not 
true,  the  admission  of  the  evidence  in  the 
Fitzgerald  Case  was  predicated  upon  an- 
other principle;  and  that  is  that  a  declara- 
tion against  interest  by  a  person  since  de- 
ceased, under  well-eetablishecJt  principle^^,  as 
recognized  by  the  authorities  there  cited,  is 
admissible  in  a  controversy  between  third 
persons.  It  would  seem  that  the  ruling  made 
in  that  case  was  better  supported  by  the  lat- 
ter reason  than  by  the  former.  In  the  case 
of  Western  d  A.  R.  Co.  v.  Bass,  104  Ga.  390, 
30  S.  E.  874,  this  court  had  before  it  the 
question  as  to  when  the  statute  of  limita- 
tions began  to  run  against  the  widow's  right 
of  action  to  recover  for  the  homicide  of  her 
husband.  It  was  held  that,  as  such  right 
did  not  exist  until  he  was  dead,  the  statute 
of  limitations  began  to  run  from  his  death, 
and  not  from  the  time  that  the  injury  was 
inflicted  which  caused  his  death.  In  the 
opinion  Mr.  Justice  Fish  uses  this  language : 
*'The  plaintiff's  action,  however,  was  not  for 
injuries  done  to  the  person  of  her  husband. 
She  had  no  right  under  the  law  to  sue  for 
such  injuries.  No  one  except  the  husband 
him$«lf  could  maintain  an  action  for  them. 
If,  however,  such  injuries  resulted  in  his 
death,  then,  under  §  3828  of  the  Civil  Code,  a 
right  of  action  accrued  to  her.  That  section 
provides  that  a  widow  may  recover  for  the 
homicide  of  her  husband,  and  plaintilf's  suit 
is  base<l  upon  the  cause  of  action  tlierein 
given  her.  This  statute  does  not  profess  to 
revive  the  cause  of  action  for  the  injury  to 
the  deceased  in  favor  of  his  widow,  nor  is 
such  its  legal  effect;  but  it  creates  a  new 
cause  of  action,  in  favor  of  the  widow,  un- 
known to  the  common  law.  The  right  of 
action  given  by  the  statute  is  for  the  homi- 
cide of  the  husband,  in  all  cases  where  the 
death  results  from  a  crime,  or  from  criminal 
or  other  negligence,  and  is  founded  on  a  new 
grievance, — namely,  his  homicide,  and  is  for 
the  injury  thereby  sustained  by  the  widow 
and  children,  to  whose  exclusive  benefit  the 


710 


OCORGIA  SCPUEME  COUUT. 


Aug., 


damages  must  inure."  While  the  question 
now  under  consideration  was  not  directly  in- 
volved in  that  case,  the  argument  made  by 
Mr.  Justice  Fish  in  demonstrating  the  cor- 
rectness of  the  conclusion  as  to  the  question 
then  before  him  directly  bears  upon  the  pres- 
ent question,  even  if  it  is  not  conclusive  of 
the  same. 

Cases  arising  under  statutes  similar  to  ours 
have  been  before  the  courts  of  last  resort  in 
different  states  of  the  Union  and  of  England, 
and,  while  the  decisions  are  not  altogether 
in  accord,  some  of  them  are  authority  for  the 
conclusion  which  I  have  reached  in  the  pres- 
ent case.  Those  holding  the  contrary  are 
based  on  statutes  m^re  nearly  similar  to 
Lord  Campbell's  act,  and  it  may  be  con- 
ceded for  the  sake  of  the  argument,  that  the 
cases  which  hold  that  and  similar  statutes 
to  be  survival  statutes  were  correctly  de- 
cided. See,  in  this  connection,  Tiffany, 
Death  by  Wrongful  Act,  §  24.  This,  however, 
did  not  seem  to  be  the  opinion  of  the  author 
of  that  act,  as  is  shown  by  the  above-quoted 
extracts  from  his  Lives  of  the  Lord  Chancel- 
lors. In  the  case  of  Needham  v.  Grand 
Trunk  R,  Co.  38  Vt.  294,  it  was  held  that, 
under  statutes  which  are  very  similar  to 
ours,  two  causes  of  action  arose  out  of  the 
wrongful  death  of  another, — one  in  favor  of 
the  decedent,  for  his  loss  and  suffering  re- 
sulting from  the  injury  in  his  lifetime;  the 
other  founded  on  his  death,  or  on  the  dam- 
ages resulting  from  his  death  to  the  widow 
or  next  of  kin  of  the  deceased, — and  that 
each  cause  of  action  was  to  be  prosecuted  in- 
dependently of  the  other;  the  damages  al- 
lowed to  be  recovered  in  the  two  statutes  be- 
ing given  upon  entirely  different  principles, 
and  for  different  purposes.  Under  statutes  of 
a  similar  nature  the  supreme  court  of  Mis- 
sissippi held  that  a  right  of  action  in  the  ad- 
ministrator to  prosecute  a  suit  for  personal 
injuries  begun  during  the  lifetime  of  his  in- 
testate was  distinct  from  and  independent  of 
the  right  of  action  given  by  statute  to  the 
next  of  kin  to  recover  for  the  death  of  the 
person,  caused  by  the  wrongful  or  negligent 
act  of  another;  that  the  two  sections  could 
coexist;  and  that  they  had  no  connection 
with  each  other.  Yicksburg  d  M.  R.  Go.  v. 
Phillips,  04  Miss.  693,  2  So.  537.  The  court 
of  appeals  of  New  York  held  that  a  statute 
very  similar  to  Lord  Campbell's  act  was  not 
simply  remedial,  but  created  a  new  cause  of 
action  in  favor  of  the  personal  representative 
of  the  deceased  which  was  wholly  distinct 
from,  and  not  a  revivor  of,  the  cause  of  ac^ 
tion  which,  if  he  had  survived,  he  would  have 
had  for  his  bodily  injury.  Whit  ford  v.  Pan- 
ama R.  Co.  23  N.  Y.  465.  Judge  Denio  in 
his  opinion  uses  this  language:  "But  the 
suggestion  that  the  present  action  is  brought 
to  enforce  the  right  which  the  common  law 
gave  to  the  deceased,  and  that  the  provisions 
of  our  statute  should  be  considered  as  af- 
fecting only  the  remedy,  which  may  always 
be  regulated  by  the  lex  fori,  is  not,  in  my 
opinion,  sound;  for  it  is  not  a  simple  devolu- 
tion of  a  cause  of  action  which  the  deceased 
would  have  had  which  the  statute  effects,  but 
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it  is  an  entirely  new  cause  of  action  which  is 
here  sought  to  be  enforced.  The  system  of 
the  statute  aa  well  as  of  the  common  law  is 
that  the  right  of  action  for  damages  on  ac- 
count of  his  bodily  injuries,  which  belonged 
to  the  deceased  while  he  lived,  was  extin- 
guished by  his  death.  The  statute  does  not 
profess  to  revive  his  cause  of  action  in  favor 
of  the  executor  or  administrator.  The  com- 
pensation for  the  bodily  injuries  remains  ex- 
tinct, but  a  new  grievance  of  a  distinct  na- 
ture, namely,  the  deprivation  suffered  by  the 
wife  and  children  or  other  relatives  ot  their 
natural  support  and  protection  arises  upon 
his  death,  and  is  made  by  the  statute  the  sub- 
ject of  a  new  cause  of  action  in  favor  of  these 
surviving  relatives^  but  to  be  prosecuted  in 
point  of  form  by  the  executor  or  administra- 
tor. The  reference  in  the  first  section  of  the 
statute  of  1847  to  the  ability  of  the  deceased 
to  maintain  the  action  if  death  had  not  en- 
sued is  inserted  solely  for  the  purpose  of  de- 
lining  the  kind  and  degree  of  delinquency 
with  which  the  defendant  must  be  chargeable 
in  order  to  subject  him  to  the  action.  The  act, 
neglect,  or  default  must  be  such  as  would, 
if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action,"  etc. 
The  supreme  court  of  Arkansas  held,  under 
statutes  similar  to  ours,  that  two  causes  of 
action  could  be  maintained  for  the  wrongful 
death  of  an  individual, — one  for  the  benefit 
of  his  estate,  and  the  other  for  the  benefit  of 
his  next  of  kin.  Davis  v.  8t.  Louis,  /.  if.  ^ 
.S\  R.  Co.  53  Ark.  117,  7  L.  R.  A.  283,  13  S. 
W.  801.  Section  18,  chap.  52,  of  the  Public 
Statutes  of  Massachusetts  provides  that  if  a 
person  suffers  bodily  injury  or  damage  to 
his  property  through  a  defect  in  a  highway, 
townway,  causeway,  or  bridge,  which  defect 
might  have  been  remedied  or  which  damage 
or  injury  might  have  been  prevented,  by  the 
exercise  of  reasonable  care  and  diligence  on 
the  part  of  those  obliged  by  law  to  repair  the 
same,  he  might  recover  against  the  wrong- 
doer for  such  injury  or  damage.  Section  17 
provides  that,  if  life  is  lost  on  account  of  an 
injury  received  in  the  manner  described  in 
the  foregoing  section,  an  action  may  be 
brought  against  the  county,  town  or  person 
obliged  by  law  to  make  the  repairs,  by  the 
personal  representative  of  the  deceased  for 
the  benefit  of  the  widow  and  children  to  re- 
cover a  sum  not  exceeding  $1,000.  In 
Bowes  V.  Boston,  155  Mass.  344,  15  L.  R.  A. 
365,  29  N.  E.  633,  the  supreme  court  of  Ma.«»**- 
achusetts  held  that  the  action  provided  for 
in  I  18  survived  the  death  of  the  person  in- 
jured, and  was  independent  of  the  aciioTi 
provided  for  in  §  17,  and  that  "both  actions 
may  proceed  at  the  same  time  on  independ- 
ent grounds,  and  for  different  purposes."' 
A  statute  of  Kansas  provides  that  causes  of 
action  for  personal  injury  survive  the  death 
of  the  person  injured.  Comp.  Laws  1870,  § 
420.  Another  section  provides:  "When 
the  death  of  one  is  caused  by  the  wrongful 
act  or  omission  of  another,  the  personal 
I  representatives  of  the  former  may  maintain 
!  an  action  therefor  against  the  latter,  if  th<» 
former  might  have  maintained  an  action,  had 
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he  lived,  a/^ainst  the  latter  for  an  injury  for 
the  same  act  or  omission/'  Id.  §  422.  The 
section  further  provides  that  the  damages 
recovered  in  such  a  ease  shall  not  exceed 
^10,000,  and  shall  inure  to  the  exclusive  ben- 
efit of  the  widow  and  children,  if  any,  or  next 
of  kin.  In  McC<Mrthy  v.  Chicago,  R.  I.  d  F. 
R.  Co.  18  Kan.  46,  26  Am.  Rep.  742,  it  was 
held  that  the  action  for  personal  injuries 
survived  only  in  the  event  the  death  did  not 
result  from  such  injuries,  and  that,  where 
•death  resulted  from  the  injuries  only  the  ac- 
tion for  the  homicide,  for  the  benefit  of  the 
next  of  kin,  could  be  maintained.  This  de- 
cision was  followed  by  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas 
in  Hulbert  v.  Topeka,  34  Fed.  Rep.  510.  Mr. 
Justice  Brewer  delivered  the  opinion,  and, 
while  he  felt  bound  by  the  decision,  he  criti- 
cised adversely  the  ruling  therein  made,  as 
the  following  extract  from  his  opinion  will 
show:  "I  was  a  member  of  the  supreme 
bench  of  Kansas  at  the  time  this  opinion  was 
filed,  and  concurred  in  it.  I  feel  constrained 
to  follow  that  decision;  and  yet  I  may  be 
permitted  to  say  that  my  examination  of 
this  case  has  led  me  to  doubt  the  correctness 
<»f  that  conclusion,  for  the  measure  of  dam- 
ages and  the  basis  of  recovery  under  the  two 
sections  are  entirely  distinct.  Section  422 
[the  homicide  section]  gives  a  new  right  of 
action, — one  not  existing  before;  an  action 
which  is  not  founded  on  survivorship;*  an 
action  which  takes  no  account  of  the  wrong 
done  to  the  decedent,  but  one  which  gives  to 
the  widow  or  next  of  kin  damages  which  have 
been  sustained  by  reason  of  the  wrongful 
taking  away  of  the  life  of  the  decedent.  It 
makes  no  difference  whether  the  injured 
party  was  killed  instantly,  or  lived  months; 
whether  he  suffered  lingering  pain  or  not; 
whether  or  not  he  was  put  to  any  expense 
lor  medical  attendance  and  nursing.  None 
of  these  matters  are  to  be  considered  in  an 
action  under  S  422,  and  the  single  question 
is,  How  much  has  the  wrongful  taking  away 
of  his  life  injured  his  widow  or  next  of  kin? 
It  is  an  action  to  recover  damages  for  the 
death  and  in  no  sense  a  survival  of  an  action 
which  .  .  .  the  decedent  himself  had  in 
liis  lifetime."  In  Missouri  P,  R.  Co.  v.  Ben- 
nett ^  5  Kan.  App.  231,  47  Pac.  183,  a  decision 
rendered  in  1896,  the  court  of  appeals  of 
Kansas,  in  a  well-considered  opinion  by  Gar- 
ver,  J.,  repudiated  the  doctrine  laid  down 
in  the  McCarthy  Case,  and  put  itself  in  line 
with  the  above-quoted  language  of  Mr.  Jus- 
tice Brewer^  and  with  other  decisions  re- 
ferred to  in  the  opinion.  It  will  be  noticed 
that  the  Kansas  law  is  very  similar  to  Lord 
Campbell's  act.  In  Adams  v.  Northern  P.  R. 
Co.  95  Fed.  Rep.  938,  it  was  held  that  the 
statutes  of  Washington  and  Idaho,  which  are 
very  similar  to  Lord  CampbelFs  act,  created 
«a  entirely  new  cause  of  action,  independent 
of  the  right  of  the  deceased  to  recover  for 
the  injuries  to  him. 

The  following  decisions,  while  not  direct- 
ly in  point,  in  their  reasoning  tend  to  support  j 
the  conclusion  I  have  reached  in  the  present  | 
case :    Jeffcrsonville  R.   Co.   v.   Stcayne,  26 ' 
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Ind.  477,  484;  Maney  v.  Chicago,  B.  d  Q.  R. 
Co.  49  111.  App.  105;  Illinois  C.  R.  Co.  v.  Coz- 
by,  69  111.  App.  256;  Chicago,  B.  d  Q.  R.  Co. 
V.  Wymorc,  40  Neb.  645,  58  N.  W.  1120;  The 
Oregon,  73  Fed.  Rep.  846;  Com.  v.  Metropoli- 
tan R.  Co.  107  Mass.  236;  Pittsburgh,  C.  0. 
d  8t.  L.  R.  Co.  V.  Hosea,  152  Ind.  4i2,  53  N. 
E.  419;  Louisville,  E.  d  St.  L.  R.  Co.  v. 
Clarke,  152  U.  S.  230,  38  L.  ed.  422,  14  Sup. 
Ct.  Rep.  579;  Martin  v.  Baltimore  d  0.  R. 
Co.  161  U.  S.  095,  38  L.  ed.  319,  14  Sup.  Ct. 
Rep.  533  et  seq;  Doyle  v.  Fitchburg  R.  Co. 
162  Mass.  66,  25  L.  R.  A.  167,  37  N.  E.  770; 
Donahue  v.  Drexler,  82  Ky.  167,  66  Am.  Rep. 
886;  Hurst  v.  Detroit  City  R.  Co.  84  Mich. 
639,  48  N.  W.  44;  Wesicott  v.  Central  Ver- 
mont R.  Co.  61  Vt.  438,  17  Atl.  745;  Inter- 
national  d  O.  N.  R.  Co.  v.  Kuehn,  70  Tex. 
582,  8  S.  W.  484;  Munro  v.  Pacific  Coast 
Dredging  d  Reclamation  Co.  84  Cal.  616,  24 
Pac.  303 ;  Putman  v.  Southern  P.  Co.  21  Or. 
230,  27  Pac.  1033 ;  Belding  v.  Black  HiUs  d 
Jft.  P.  R.  Co.  3  S.  D.  369,  53  N.  W.  750. 

It  has  been  ruled  in  England  that  the 
cause  of  action  under  Lord  Campbell's  act 
was  the  defendant's  negligence,  and  that,  if 
the  deceased  had  in  his  lifetime  accepted  a 
sum  of  money  in  full  satisfaction  and  dis- 
charge of  his  claim  against  the  defendant, 
this  would  bar  the  right  of  the  legal  repre- 
sentative to  recover  for  the  homicide,  the 
death  of  the  person  injured  not  creating  "a 
fresh  cause  of  action."  Read  v.  Oreat  East- 
ern R.  Co.  L.  R.  3  Q.  B.  555,  9  Best  &  S.  714. 
See  also  Griffiths  v.  Dudley,  L.  R.  9  Q.  B. 
Div.  357 ;  Haigh  v.  Royal  Mail  Steam  Pack- 
et Co.  62  L.  J.  Q.  B.  N.  S.  640;  Wood  v.  Gray 
[1892]  A.  C.  676.  The  decisions,  however,  in 
England,  even  under  Lord  Campbell's  act, 
have  not  been  uniform.  In  Bradsha/w  v.  Lon- 
cashire  d  Y.  R.  Co.  L.  R.  10  C.  P.  189,  it  was 
held  that  where  a  person  was  injured  on  a 
railway  by  an  accident,  and  after  an  interval 
died,  his  executor  might  maintain  an  action 
for  damage  to  his  personal  estate  arising  in 
his  lifetime  from  medical  expenses  and  loss 
occasioned  by  his  inability  to  attend  to  busi- 
ness. In  making  the  decision  the  court 
found  it  necessary  to  construe  Lord  Camp- 
beirs  act, -and  in  reference  thereto  Grove,  J., 
uses  this  language:  "The  intention  of  the 
act  was  to  give  the  personal  representative 
a  right  to  recover  compensation  as  a  trustee 
for  children  or  other  relatives  left  in  a  worse 
pecuniary  position  by  reason  of  the  injured 
person's  death,  not  to  affect  any  existing 
right  belonging  to  the  personal  estate  in  gen- 
eral. There  is  no  reason  why  the  statute 
should  interfere  with  any  right  of  action  an 
executor  would  have  had  at  common  law. 
In  the  case  of  such  right  of  action  he  sues 
as  legal  owner  of  the  general  personal  estate 
which  has  descended  to  him  in  course  of  law. 
Under  the  act  he  sues  as  trustee,  in  respect 
of  a  different  right  altogether  on  behalf 
of  particular  persons  designated  in  the  act." 
The  decision  in  the  Bradshaw  Case  was  ques- 
tioned but  followed  in  Leggott  v.  Great 
Xorthcrn  R.  Co.  L.  R.  1  Q.  B.  Div.  599,  45  L, 
J.  Q.  13.  N.  S.  557.  In  that  case  suit  wai 
brought  by  the  widow,  as  the  personal  rep- 
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resentative  of  the  estate  of  the  deceased,  to 
recover  for  tlie  expense  incurred  by  the  lat- 
ter in  consequence  of  the  injury,  and  for  loss 
by  reason  of  inability  to  attend  to  business, 
etc.;  and  it  was  held  that  the  recovery  by 
the  plaintiff  in  a  former  suit,  brought  in  her 
representative  capacity,  for  the  benefit  of 
herself  and  children,  to  recover  for  the  homi- 
cide of  the  deceased,  did  not  abate  the  ac- 
tion. In  that  case  it  was  contended  that  an 
admission  made  in  the  former  suit  by  the 
plaintiff  operated  as  an  estoppel  in  the  lat- 
ter, but  the  court  were  agreed  that  this  con- 
tention could  not  be  maintained,  while  they 
doubted  whether  a  proper  construction  of 
Lord  Campbell's  act  authorized  the  bringing 
of  a  second  action  at  all.  See  also,  in  this 
connection,  Pym  v.  Orcat  Northern  R.  Co. 
2  Best  &  S.  759.  In  Walkerton  v.  Erdman^ 
23  Can.  S.  C.  352  it  was  held  that  where  an 
action  was  brought  by  a  person  injured,  in 
which  his  evidence  wa«  taken  de  bene  esae^ 
such  evidei>ce  was  admissible  in  a  subsequent 
action  brought  under  Lord  Campbell's  act. 
From  this  proposition  two  judges  dissented, 
but  the  court  was  of  opinion  that  the 
principle  of  the  decision  in  Read  v.  Chreat 
Eastern  R.  Co,  L.  R.  3  Q.  B.  655,  9  Best  &  S. 
714,  was  controlling.  The  construction  of 
Lord  Campbell's  act  made  in  the  decision 
last  cited  has  been  followed  by  the  courts  in 
many  of  the  states  of  the  Union  where  the 
statutes  on  the  subject  are  in  the  same  or 
similar  language  as  that  contained  in  that 
aot.  See  Littlcwood  v.  New  York,  89  N.  Y. 
24,  27,  42  Am.  Rep.  271 ;  Dibble  v.  New  York 
d  E,  R.  Co.  25  Barb.  183;  Hecht  v.  Ohio  d 
M.  R.  Co.  132  Ind.  507,  32  N.  E.  302;  Oood- 
aell  V.  Hartford  d  N.  H.  R.  Co.  33  Conn.  61; 
Price  v.  Richmond  d  D.  R.  Co.  33  S.  C.  656, 
12  S.  E.  413;  Birch  v.  Pittsburg,  C.  C.  &  St. 
L,  R.  Co.  105  Pa.  339,  30  Atl.  826;  Sawyer  v. 
Perry,  88  Me.  42,  33  Atl.  660;  fifon  Antonio 
d  A.  P,  R.  Co.  V.  Long,  87  Tex.  148,  24  L.  R. 
A.  637,  27  S.  W.  113;  Louisville  d  N.  R.  Co. 
V.  MoElwain  (Ky.)  34  L.  R,  A.  788,  and 
notes;  Hill  v.  Pennsylvania  R.  Co.  178  Pa. 
223,  36  L.  R.  A.  196,  36  Atl.  997;  Hansford 
v.  Payne,  11  Bush,  380;  Fowlkes  v.  Nash- 
ville d  D.  R.  Co.  9  Heisk.  829 ;  Taylor^s  Es- 
tate, 179  Pa.  254,  36  Atl.  230;  Andrews  v. 
Hartford  d  N.  H.  R.  Co.  34  Conn.  57.  In 
this  connection,  see  1  Jaggard,  Torts,  p.  310; 
Tiffany,  Death  by  Wrongful  Act,  §  124; 
Coolev,  Torts,  '264. 

In  ^Legg  v.  Britton,  64  Vt.  052,  24  Atl. 
1016,  the  supreme  court  of  Vermont  held  that 
where  the  plaintiff  in  an  action  for  personal 
injuries  died  from  such  injuries  pending 
the  action,  and  his  administrator  recovered 
judgment  therein,  such  a  judji^ment  was  a 
bar  to  an  action  by  the  administrator  for 
the  benefit  of  the  widow  or  next  of  kin  un- 
der the  statute  of  that  state.  This  decision 
is  directly  in  conflict  with  the  decision 
made  in  the  case  of  Needham  v.  Grand 
Trunk  R.  Co.  38  Vt.  294,  and  Ross,  Ch.  J.,  in 
the  opinion,  says  that  what  is  said  on  the 
subject  in  the  Needham  Case  is  obiter.  In  | 
Illinois,  where  there  was  a  >*tatute  parsed  in  ! 
1853  very  similar  in  language  to  Lord  Canip- 
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bell's  act,  and  one  passed  in  1872  which  pro- 
vided that  actions  to  recover  damages  for 
injuries  to  the  person,  except  slander  and 
libel,  should  survive,  it  was  held  tliat  the  act 
of  1872  did  not  repeal  the  act  of  1853.  but 
that  the  former  act  simply  referred  to  casi»s 
where  the  death  was  not  the  result  of  the 
wrongful  act  complained  of  in  a  ])ending 
case.  Holton  v.  Daly,  106  III.  131.  The  su- 
preme court  of  Kentucky  held  that  under 
statutes  of  that  state  two  causes  of  a<»tion — 
one  for  the  mental  and  bodily  suffering  of 
the  person  injured,  and  the  other  for  the  Ions 
of  life — did  not  survive,  when  the  suffering 
and  death  were  caused  by  the  same  wrong- 
ful act,  and  that  the  party  entitled  to  sue 
must  elect  whether  he  would  bring  the  one 
or  the  other,  and  that  the  pendency  of  one 
action  was  a  sufficient  reason  for  the  abate- 
ment of  the  other.  Conner  v.  Paul,  12  Bush, 
144.  In  8  Am.  &,  Eng,  Enc.  Law,  2d  ed.  p.  870, 
the  rule  is  stated  by  which  it  can  be  deter- 
mined whether  the  statutes  authorize  two  ac* 
tions, — one  by  the  legal  representative  for 
the  benefit  of  the  estate  of  the  decedent «  and 
the  other  by  the  widow  or  next  of  kin. — or 
only  one  action,  which  may  be  commenced  by 
the  person  injured  in  his  lifetime  and  survive 
to  his  legal  representatives,  or  \>e  com- 
menced by  them  after  his  death,  in  the  fol- 
lowing language:  *'When  the  right  of  ac- 
tion given  by  the  statute  is  merely  such  as- 
the  deeeased  would  have  had  if  he  had  sur- 
vived the  injury  a  release  properly  executed 
by  him  in  his  lifetime  is  a  complete  defense 
to  an  action  by  his  personal  representative 
or  others  to  recover  damages  for  his  death. 
The  same  rule  is  true  where  the  statute  is- 
not  a  survival  statute,  but  creates  a  new 
and  distinct  cause  of  action  in  favor  of  cer- 
tain beneficiaries,  if  it  provides  that  the 
right  of  action  shall  exist  only  in  cases  where 
the  deceased  himself  might  have  maintained 
the  action  had  he  lived."  Applying  this  rule 
to  our  statute,  what  is  the  result?  It  i& 
clear  that  the  right  of  action  given  lo  the 
widow  or  other  person  therein  named  is  not 
merely  such  as  the  deceased  would  have  had 
if  he  had  survived  the  injury,  for  the  simple 
reason  that  this  right  of  action,  by  the  terms 
of  the  act  of  1889,  survives  to  the  personal 
representative  of  the  decea«ed.  Neither  is 
the  statute  a  survival  statute.  The  person- 
al representative  of  the  deceased  has  n(»  con- 
nection with  the  cause  of  action  or  with  the 
suit,  and  is  not  mentioned  in  any  way  in  the 
statute.  The  statute  creates  a  new  and  dis- 
tinct cause  of  action,  aa  has  been  ruled  in 
the  case  of  Western  d  A.  R.  Co.  v.  Bass,  104 
Ga.  390,  30  S.  E.  874,  and  it  is  not  distinctly 
provided  that  the  right  of  action  shall  exist 
only  where  the  deceased  himself  might  have 
maintained  the  action  had  he  lived.  If  the 
act  of  1850  were  still  of  force,  with  the  lan- 
guage in  it,  which  is. similar  to  the  langua«;e 
in  I^rd  Campbell's  act,  then  the  ruling  made 
by  the  court  of  Queen's  bench  in  Read  v. 
(treat  Eastern  R.  Co.,  which  has  been  fol- 
lowed by  so  many  American  courts  in  con- 
struing similar  statutes,  might  be  looked  lo 
as  pcrsiin^ive  authority  in  determining  whiit 
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is  a  correct  construction  of  that  act.  But 
the  general  assembly  has  seen  fit  to  change 
the  language  of  tlie  statute  in  such  a  way 
that  it  cannot  be  connected  in  any  way  with 
Lord  Campbell's  act,  except  that  that  act 
waa  doubtless  the  origin  of  our  legislation  on 
the  subject.  The  language  of  Lord  Camp- 
bell's act  was  not  strictly  followed  in  the  act 
of  1850.  It  was  departed  from  materially 
in  the  act  of  1850,  and,  as  has  been  seen,  the 
Code  of  1803  made  radical  changes  in  the  act 
of  1856.  •  1  am  aware  of  the  hardship  that 
may  result  from  the  interpretation  thus 
placed  upon  this  law,  but  thi«  fact  should 
not  be  considered  when  the  intention  of  the 
general  assembly  to  pass  a  law  which  would 
work  such  hardship  is  clear  and  manifest. 

2.  During  the  progress  of  the  trial  the 
defendant  offered  in  evidence  the  receipt  giv- 
en by  Cassin  during  his  lifetime  for  $2,500, 
which  recited  that  it  was  in  full  satisfaction 
of  all  claims  that  Cassin  had  against  the  com- 
pany. Counsel  for  the  defendant  contended 
that,  even  if  the  recjjipt  was  not  a<lmissib?t 
for  the  purpose  of  showing  that  the  action 
was  barred,  it  was  admissible  as  a  bar  of  all 
damages  for  decreased  earning  capacity  up 
to  the  moment  of  the  death  of  the  deceased. 
The  court  ruled  that  the  measure  of  damages 
was  fixed  by  statute,  which  declares  that  the 
measure  of  damages  is  the  full  value  of  the 
life  of  the  deceased,  as  shown  by  the  evi- 
dence, and  refused  to  admit  the  receipt  in 
evidence.  If  the  deceased  cannot  by  contract 
discharge  the  defendant  from  liability  to  the 
widow,  it  is  difficult  to  see  how  the  amount 
that  is  paid  to  him  in  discharge  of  the  claim 
which  the  law  allows  him  to  assert  could  be 
used  as  evidence  to  diminish  the  recovery  to 
which  the  law  says  the  widow  is  entitled,  it 
is  true  that  the  conduct  of  the  deceased  at 
the  time  that  the  wrong  is  inflicted  which 
results  in  his  death  may  be  such  that  the 
damages  which  his  widow  would  recover 
would  be  diminished,  as  was  held  in  the  case 
of  Macon  d  W.  R.  Co.  v.  Johnson,  38  Ga.  409 ; 
but  it  has  never  been  held  that  anything  done 
by  the  deceased  after  the  injury  was  com- 
plete would  have  the  effect  of  diminishing 
the  damages  which  the  law  declares  the 
widow  shall  recover  in  the  event  her  husband 
died  from  the  effect  of  the  wrongful  act. 
Judge  Reid,  in  his  charge  to  the  jury  uses  the 
following  language:  "The  measure  of  dam- 
ages in  this  case,  if  the  plaintiffs  are  entitled 
to  recover,  would  be  the  present  cash  value 
of  the  financial  value  of  the  life  of  their 
father,  calculated  from  the  time  of  his 
death."  This  is  the  correct  rule  to  be  ap- 
plied. Of  course,  there  should  have  been  no 
recovery  in  this  case  for  any  damages  sus- 
tained by  ("assin,  such  as  loss  of  time,  pain, 
and  suffering,  decreased  ability  to  labor,  and 
the  like;  and  the  plaintiffs  in  the  present 
case  were  therefore  not  entitled  to  recover 
any  loss  which  accrued  to  their  father  be- 
tween the  date  of  the  injury  and  the  date  of 
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his  death.  But,  while  this  is  true,  it  was 
competent  to  show,  in  order  to  determine 
what  was  the  full  value  of  his  life  to  his  chil- 
dren, and  therefore  their  loss  growing  out 
of  his  death,  what  was  the  condition  of  his 
health  and  his  earning  capacity  prior  to  the 
injury.  The  full  value  of  the  life  is  not  to 
be  determined  by  the  condition  of  the  injured 
person  after  the  wrongdoer  has  disabled  him. 
Any  other  rule  would  bring  about  this  re- 
sult: If  the  wrongful  act  was  of  such  a  na- 
ture as  to  entirely  destroy  the  injured  per- 
son's capacity  to  labor,  and  still  he  survived 
the  injury,  the  persons  entitled  to  sue  upon 
his  death  resulting  from  such  injury  could 
recover  nothing,  because  his  life  between  the 
date  of  the  injury  and  the  date  of  his  death 
would  have  no  pecuniary  valute.  It  cannot 
be  seriously  contended  that  this  is  the  law. 
If  it  is,  a  person  who  commits  an  injury  to 
the  person  of  another  tending  to  destroy  his 
life  should  be  diligent  to  see  that  death  does 
not  ensue  immediately,  and  that  his  victim 
should  survive  a  reasonable  length  of  time 
in  a  totally  disabled  condition.  In  a  case 
like  the  present  the  recovery  should  be  the 
full  value  of  the  life  of  the  deceased,  taking 
into  consideration  what  w^ould  have  been  his 
earning  capacity  at'  the  time  of  his  death 
if  he  had  not  sustained  the  injury  which  re- 
sulted in  his  death. 

The  foregoing  sets  forth  fully  the  reason* 
which  constrain  me  to  dissent  from  the  con- 
clusion reached  by  a  majority  of  the  court. 
1  believe  the  conclusion  1  have  reached  is 
founded  upon  absolutely  sound  reasons,  and 
is  abundantly  supported  by  authorities,  both 
Knglish  and  American;  and  the  current  of 
American  cases  which  have  dealt  with  stat- 
utes at  all  similar  to  ours  is  with  the  con- 
clusion 1  have  reached.  When  it  is  conceded 
that  the  statute  of  this  state  giving  a  cause 
of  action  for  the  homicide  creates  a  new 
cause  of  action,  separate  and  distinct  from- 
the  one  which  the  injured  party  had  in  his 
own  behalf  at  common  law, — and  I  under- 
stand the  majority  of  the  court  to  so  concede, 
— it  seems  to  me  that  no  argument  is  neces- 
sary to  show  that  there  can  be  a  recovery  in 
the  case  upon  this  new  cause  of  action  by  the 
person  in  whose  favor  it  is  vested,  notwith- 
standing the  common-law' cause  of  action  in 
favor  of  the  injured  party  has  been  released 
by  him  in  his  lifetime.  Such  a  construction 
of  the  statute  as  is  given  by  the  court  would 
make  the  legislature  guilty  of  doing  an  ab- 
surd and  vain  thing  when  it  enacted  the  law. 
When  this  court  reached  the  conclusion,  as- 
it  did  in  the  Bass  Case  that  the  statute  pro- 
viding for  suits  in  cases  of  homicide  created 
a  new  cause  of  action,  the  present  case  was^ 
in  principle,  decided;  and,  to  my  mind,  no 
argimient  was  needed  to  establish  the  sound- 
ness of  the  position  for  which  I  now  contend. 

I  am  authorized  by  Mr.  Justice  Lewis  to 
say  that  he  concurs  in  the  views  above  pre- 
sented. 
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(0  Okla.  124.) 

^M'liere  a  ereditor  brlmsa  unit  against 
hill  debtor,  and  aaea  out  a  mrrlt  of  at- 
tach meat,  but  before  levying  ihe  same 
learns  that  the  debtor's  property  Is  covered 
by  a  chattel  mortgage,  and  upon  receiving 
such  Information  buys  the  chattel  mortgage 
debt,  and  has  the  mortgage  assigned  to  him- 
self, and  thereafter  causes  said  property  to 
be  seized  under  such  attachment,  he  thereby 
waives  his  lien  under  the  chattel  mortgage ; 
and,  in  case  the  attachment  is  discharged, 
either  by  the  court  on  the  trial  or  by  appeal- 
ing from  the  judgment  of  the  trial  court  and 
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executing  an  appeal  bond,  the  creditor  can- 
not maintain  an  action  in  replevin  to  secure 
the  possession  of  the  mortgaged  property,  to 
that  he  may  foreclose  his  mortgage,  for  the 
reason  that  the  mortgage  Hen  Is  waived  bj 
the  attachment  of  the  property  covered  there- 
by. 

(November  6,  1899.) 

ERROR  to  the  District  Court  for  Kingfish- 
er County  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  wheat  which 
plaintiff  claimed  under  a  diattel  mortgage. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  H.  Aatrobiui  and  W.  O. 
Stevens  for  plaintiff  in  error. 

Mr,  W.  W.  NoifsinK®'  for  defendant  in 
error. 


Note. — Waiver  of  lien  hy  attachment  or  execu- 

tUm. 

I.  Liens  not  depending  upon  possession. 
II.  Liens  depending  upon  possession. 

I.  Liens  not  d^ending  upon  possession. 

Chattel  mortgages ;  Hens  on  personal  property 
expressly  reserved  by  seller. 

The  decision  In  the  principal  case,  while  the 
logical  result  of  the  view  taken  of  the  nature 
and  effect  of  a  chattel  mortgage,  and  of  the 
construction  placed  upon  the  statute  governing 
attachments,  rests  apon  strictly  technical 
grounda  To  render  applicable  the  theory  of 
the  case,  that  the  lien  of  a  chattel  mortgage 
and  the  lien  of  an  attachment  are  Inconsistent 
and  cannot  coexist,  since  the  first  imports  legal 
title  in  the  mortgagee,  and  the  second  legal 
title  in  the  mortgagor,  not  only  the  common-law 
doctrine  that  a  chattel  mortgage  operates  to 
transfer  the  legal  title  to  the  mortgagee,  but 
also  the  common-law  rule  that  a  mere  equitable 
right,  such  as  the  equity  of  redemption  re- 
maining In  the  mortgagor,  is  not  subject  to 
levy,  must  have  been  left  ondistuibed,  both  by 
statute  and  judicial  decision.  Even  in  a  Juris- 
diction where  the  doctrine  that  the  legal  title 
Is  in  the  mortgagee  has  not  been  abandoned, 
there  is  no  necessary  inconsistency  between 
the  lien  of  a  chattel  mortgage  and  the  Hen 
of  an  attachment,  though  asserted  by  the  same 
person,  if.  either  by  statute  or  Judicial  de- 
cision, the  equity  of  redemption  in  the  mort- 
gagor IS  made  subject  to  attachment.  While 
the  statute  involved  in  the  principal  case 
affords  the  means  of  reaching  by  attach- 
ment property  that  has  been  mortgaged,  the 
opinion  emphasizes  the  fact  that  the  statute 
contemplates  the  payment  and  discharge  of  the 
mortgage  before  the  lien  of  the  attachment  can 
attach,  so  that  the  statute  does  not  impair 
cither  of  the  doctrines  of  the  common  law  re- 
ferred to. 

The  theory  and  decision  of  the  principal  case 
have  the  support  of  Evans  v.  Warren,  122  Mass. 
303,  which  is  substantially  like  it.  except  that 
there  the  attachment,  which  was  subs<H]uently 
dissolved,  was  issued  for  the  debt  secured  by 
the  mortgage.  The  court  took  the  view  that 
the  Hens  were  essentially  different,  and  could 
sot  coexist,  pointing  out  that  the  legal  tirle 
was  In  the  mort^asree.  and  that  the  equity  of 
redemption  in  personal  property  wa.s  not  at- 
tachable, the  only  mode  of  reaching  the  mort- 
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gagor's  Interest  being  that  pointed  out  by  a 
statute  substantially  like  that  Involved  in  the 
principal  case. 

So,  also,  the  court  In  Cochrane  t.  Rich,  142 
Mass.  15,  6  N.  E.  781,  In  denying  the  right  of 
an  attaching  creditor,  after  tendering  the 
amount  due  on  a  mortgage,  to  maintain  a  bill 
In  equity  to  compel  the  mortgagee  to  assign 
the  mortgage  to  him,  said  that  even  if  the  mort- 
gage should  be  asf signed  the  attaching  creditor 
could  not  hold  It  and  preserve  his  attachment 
lien,  and  that  one  of  the  securities  must  yield, 
since  they  were  Inconsistent  and  could  not  co- 
exist. 

It  win  be  observed  that  this  point  Is  almost 
identical  with  that  decided  in  the  principal  case. 

So,  also,  Cos  V.  Harris,  64  Ark.  213,  41  8.  W. 
426,  holds  that  a  chattel  mortgagee,  by  cans- 
ing  the  property  to  be  levied  upon  in  an  action 
for  the  debt  secured  by  the  mortgage,  waives 
the  Hen  of  the  mortgage,  and  cannot  assert  It 
sfter  the  mortgagor  has  clslmed  the  property 
as  exempt.  The  decision  rests  on  the  ground 
that  the  two  Hens  were  Inconsistent,  since  tlie 
mortgagor  had  no  interest  in  the  chattels  sub- 
ject to  attachment  so  long  as  the  mortgage  lien 
existed.  Whitmore  v.  Tatum,  54  Ark.  457,  16 
S.  W.  198,  infra.  Is  distinguished  upon  the 
ground  that  In  that  case  it  was  the  equity  of 
redemption  in  real  property  that  was  sold,  and 
that  such  equity,  unlike  the  equity  In  personal 
property,  wss  subject  to  sale. 

This  distinction  dearly  indicates  the  groonds 
and  the  limitations  of  the  doctrine. 

The  doctrine  of  these  cases  Is  also  Impliedly 
supported  by  Buck  v.  Ingersoll,  11  Met.  226; 
Libby  V.  Cushman,  29  Me.  429;  and  Whitney 
V.  Farrar,  51  Me.  418, — ^holding  that  a  chattel 
mortgagee  may  waive  his  claim  under  a  mort- 
gage and  attach  the  property  to  secure  his  debt 
if  he  sees  fit.  These  cases  do  not  expressly  hold 
that  the  levy  of  an  attachment  amounts  to  a 
waiver  of  the  mortgage,  but  that  is  dearij  Im- 
<  plied. 

'  If  s  chattel  mortgagee  recovers  Judgment  on  a 
note  secured  by  the  mortgage,  and  takes  the 
mortgaged  property  in  execution,  he  waives  his 
mortgage  and  the  lien  thereby  crested  (obiter), 
Tburber  v.  Jewett.  3  Mich.  295.  Here,  too,  the 
court  r^^rards  the  title  to  the  mortgaged  prop- 
erty as  vested  In  the  mortgagee. 

In  Kimball  v.  Marshall.  8  N.  H.  291.  it  was 
held  that  where  a  chattel  mortgagee  caused  the 
proi>erty  to  be  taken  under  an  executl<m  on  a 
judgimrnt  for  the  mortgage  debt  the  mortgage 
was  no  defense  to  an  action  of  trespass  by  the 
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Burwell,  J.,  delivered  the  opinion  of  the 
court : 

E.  J.  Stout  and  J.  B.  Stout,  on  August  3, 
1893,  executed  and  delivered  to  the  Bank  of 
Ifennesaey  a  chattel  mortgage  upon  2,000 
bushels  of  wheat  to  secure  the  payment  of 
a  certain  promissory  note  of  even  date  there- 
with for  $300.  In  January,  1894,  the  mort- 
gagors above  named  were  indebted  to  one 
John  Smith,  who  commenced  an  action 
against  them  on  said  indebtedness  in  the  jus- 
tice's court,  and  caused  to  be  issued  out  of 
said  court  an  order  of  attachment,  which 
was  levied  upon  the  wheat  included  in  the 
chattel  mortgage  given  by  the  defendant  in 
that  action  to  the  Bank  of  Hennessey ;  but, 
before  the  officer  made  the  levy  under  the  at- 
tachment order  upon  the  wheat,  the  plaintiff 
in  that  action,  Mr.  Smith,  purchased  the 
note  and  mortgage  referred  to  above  from 


the  bank,  paying  $137  therefor.  On  the 
trial  before  the  justice,  judgment  was  ren- 
dered in  favor  of  plaintiiT,  and  the  attach- 
ment was  sustained.  The  defendants  ap- 
pealed from  this  judgment,  and  executed  an 
appeal  bond,  which  waa  duly  approved. 
Thereupon,  the  justice  ordered  the  officer  to 
return  the  wheat,  amounting  to  676  bushels, 
which  had  been  removed  from  the  place  of 
defendants  to  Hennessey,  and  placed  in  the 
elevator  of  one  John  A.  Dix,  the  plaintiff  in 
error  in  this  action,  to  the  defendants.  Mr. 
Smith  then  demanded  possession  of  the 
wheat  from  Dix,  and  from  J.  H.  Crider  and 
Fred  Ehler,  partners  doing  business  under 
the  firm  name  and  style  of  J.  H.  Crider  & 
Co.,  which  firm  had,  subsequent  to  the  levy- 
ing of  the  attachment  and  transfer  of  the 
mortgage  from  the  Bank  of  Hennessey  to 
Smith,  taken  a  chattel  mortgage  on  the  same 


mortgagor  against  the  mortgagee,  and  the  ofB- 
cer  who  sold  the  property  under  the  execution, 
the  court  taking  the  view  that  the  mortgagee, 
by  levying  upon  and  selling  the  property  under 
the  execution,  waived  the  lien  of  the  mortgage. 

Haynes  v.  Sanborn,  45  N.  H.  429,  holds  that 
a  mortgagee  of  personal  property,  who  attaches 
the  same  for  a  debt,  other  than  that  secured 
by  the  mortgage,  pursues  his  attachment  to 
Judgment  and  execution,  and  satisfies  the  Judg- 
ment cut  of  the  attached  property,  waives  his 
right  to  insist  upon  the  mortgage  as  against 
a  subsequent  attaching  creditor  who  claims  the 
proceeds  remaining  after  the  payment  of  such 
Judgment.  The  court  says  the  remedies  by  at- 
tachment and  under  the  mortgage  are  incon- 
sistent, and  cannot  be  pursued  at  the  same  time 
and  together. 

In  these  cases  also  the  court  regarded  the 
chattel  mortgage  as  vesting  the  legal  title  in 
the  mortgagee. 

Ellinwood  v.  Holt,  60  N.  11.  57,  without  In- 
fringing the  doctrine  laid  down  in  the  preced- 
ing cases,  held  that  where  an  attachment,  levied 
on  the  mortgage  chattels  at  the  instance  of  the 
holder  of  the  mortgage,  was  defeated  by  forcible 
seizure  of  the  property  by  an  officer  claiming  It 
under  a  prior  attachment,  the  prior  attaching 
creditor  could  not  insist  that  the.  lien  of  tike 
mortgage  was  waived,  since  he  had  elected  to 
treat  the  attachment  as  a  nullity. 

See  also  Howe  v.  Wadsworth,  59  N.  H.  397, 
infra. 

As  already  suggested,  the  theory  upon  which 
the  doctrine  of  the  foregoing  cases  rests  limits 
its  application,  and  so  it  has  been  held  in  By  ram 
▼.  Stout,  127  Ind.  193,  26  N.  E.  687,  contrary 
to  the  decisions  in  those  cases,  that  a  chattel 
mortgagee  does  not. waive  the  lien  of  his  mort- 
gage by  levying  upon  the  property  under  an  at- 
tachment for  the  debt  secured  by  the  mortgage. 
The  court  In  this  case  refers  to  a  number  of 
the  preceding  cases,  especially  to  Evans  v.  War- 
ren, 122  Mass.  303,  and  says  that  the  doctrine 
therein  announced  depends  upon  a  mere  legal 
technicality,  and  that  the  reasoning  Is  not  very 
satisfactory.  The  opinion  then  points  out  thac 
under  the  statutes  of  Indiana,  the  mortgagee  Is  I 
but  a  mere  lienholder,  and  that  the  mortgaged 
chattels  are  subject  to  levy. 

The  court  further  said  that  there  was  no  ele- 
ment of  estoppel  to  be  considered,  for  the  rea-  i 
son  that  the  appellant's  (a  second  mortgagee's)  i 
position  was  in  no  way  changed  or  prejudiced 
by  the  attachment  proceedings. 

A  chattel  mortgagee  does  not  waive  the  lien 
of  his  mortgage  by  causing  the  mortgaged  chat-  j 
tels  in  possession  of  the  mortgagor  to  be  seized  ' 
under  a  distress  warrant  for  rent.     The  court 
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said  that  the  possession  of  the  bailiff  under  the 
warrant  was  legally  that  of  the  mortgagee  and 
landlord.  It  does  not  appear  in  this  case 
whether  the  distress  warrant  was  issued  for  the 
debt  secured  by  the  mortgage  or  not.  Atkins 
V.  Byrnes,  71  III.  326. 

Howard  v.  Parks,  1  Tex.  Civ.  App.  603,  21 
S.  W.  269,  held  that  a  vendor  of  machinery  who 
reserved  a  lien  thereon  In  the  purchase-money 
notes  did  not  waive  the  same  by  attaching  the 
machinery  for  the  debt  secured  by  the  lien,  and 
was  entitled  to  assert  the  lien  in  a  suit,  under 
the  statute,  for  the  trial  of  the  right  of  prop- 
erty, with  one  to  whom  it  had  been  transferred, 
it  being  claimed  that  the  transfer  was  fraudu- 
lent. The  court  said  ther^  was  no  inconsist- 
ency, as  In  Texas  a  mortgage  only  has  the  effecc 
of  a  lien  on  the  property. 

A  creditor  who  with  others  is  secured  by  a 
deed  of  trust  does  not  lose  his  right  to  a  ratable 
proportion  of  the  trust  fund  by  attaching  the 
property  where  the  attachment  fails.  Clark  v. 
Ward,  12  Gratt.  440. 

The  levy  of  an  execution  by  a  creditor  who  is 
Included  in  a  deed  of  trust,  before  assenting 
to  I  he  deed,  is  equivalent,  so  far  as  such  credi- 
tor is  concerned,  to  a  revocation  by  the  grantor. 
Lockhart  v.  Wyatt,  10  Ala.  231,  44  Am.  Dec. 
481. 

Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  489,  26 
S.  W.  260,  holds  that  a  creditor  who  was  in- 
cluded in  a  deed  of  trust  executed  by  his  debtor, 
but  who  before  acceptance  levied  upon  the  prop- 
erty covered  by  the  deed  elected  to  reject  the 
mortgage,  and  could  not  relieve  himself  of  the 
effect  of  such  election  by  subsequently  abandon- 
ing attachment  proceedings  and  offering  to  ac- 
cept the  mortgage.  Bvans  v.  Warren,  122 
Mass.  303. 

The  lien  of  a  chattel  mortgage  is  not  waived, 
as  to  the  portion  of  the  mortgaged  property  not 
sold  under  the  execution,  but  set  off  as  exempt 
to  the  Judgment  debtor,  by  procuring  a  Judgment 
on  the  debt  secured  by  the  mortgage  levying 
execution  on  the  mortgaged  property,  and  al- 
io wiug  part  of  the  proceeds  of  the  sale  to  be  ap- 
plied on  the  Judgment.  Barchard  v.  Kohn,  157 
111.  579.  29  I..  It.  A.  803,  41  N.  E.  902,  Revers- 
ing 54  III.  App.  629. 

The  court  in  this  case  points  out  that  the 
chattel  mortgage  act  of  Illinois  recognizes  a 
\U^n  as  existing  under  the  mortgage  upon  the 
property  mortgaged,  and  says  that  there  is  no 
Inconsistency  between  the  two  remedies,  i,  e.« 
the  mortgage  and  the  execution,  since  both  rec- 
ognize the  mortgagor  as  the  owner.  This 
statutory  change  of  the  common-law  rule,  how- 
ever, did  not  entirely  obviate  the  difficulty  in 
taking  this  case  out  of  the  doctrine  approved 
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wheat  to  «4ecure  a  debt  of  $300,  After  Mr. 
Smith  had  made  the  demand  from  Mr.  Dix, 
J.  11.  Crider,  ami  Fred  Khler.  lie  foinineiie^nl 
an  action  of  replevin  in  the  district  court  to 
recover  the  poss'ession  of  the  wheat,  claim- 
ing a  lien  thertK)n  by  virtue  of  the  mortfrage 
which  he  had  purchased  from  the  Bank  of 
Hennefisey.  On  the  trial  of  this  case,  after 
plaintiff  had  introduced  his  evidence  and 
rested,  a  demurrer  thereto  was  interposed  by 
the  defendants,  which  was  overruled  as  to 
Dix,  but  sustained  as  to  J.  H.  Crider  and 
Fred  Ehler.  Mr.  Dix  then  introduced  evi- 
dence on  his  behalf,  and.  judgment  was  by 
the  court  rendered  in  favor  of  the  plaintiff. 
From  this  judgment  the  defendant,  Dix,  ap- 
peals to  this  court. 

Under  this  state  of  facts,  was  the  plain, 
tiff  entitled  to  recover  in  this  action  in  tlie 


'district  court?     Tlie  Statutes  of  Oklahomi 

'  of  1  H'Xi  provide  as  follows : 

j      "Sec.  ,*J279.     Pergonal  property  mort|r-«ge'l 

'  may  be   taken    under  attachment  or  execu- 
tion, i.s.sued  at   the  suit  of  a  creditor  of  & 

I  mortgagor. 

*'Sec.  3280.  Before  the  property  is  f'O  tak- 
en, the  olucer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgajre  debt 
and  interest,  or  must  deposit  the  amount 
thereof  with  the  county  treasurer,  i)ayable 
to  the  order  of  the  mortgagee. 

*'8ec.  3281.  When  the  property  thus  tak- 
en is  sold  imder  ])roeess,  the  officer  nuii^l  ap- 
ply the  proceeds  of  the  sale  us  folIi)W»: 
First,  to  the  payment  of  the  sum  paid  to  the 
mortgagee,  with  interest  from  the  date  of 
such  payment;  and,  second,  the  balance,  if 


by  the  prlnclpa]  case,  since  the  mortgagor  was 
in  default  at  the  time  the  execution  was  levied, 
and  the  opinion  admits  that  upon  default  or 
condition  broken  the  mortgagee,  even  under 
thti  Illinois  statutes,  is  vested  with  the  legal 
title ;  but  the  court  says :  "Even  in  this  class  of 
remedies  the  Inconsistency  relied  upon  as  tne 
basis  of  the  theory  of  waiver  is  more  seeming 
than  real.  .  .  .  Although  tbe  nalied  legal 
title  after  condition  broken  vests  in  the  mort- 
gagee for  the  purpose  of  obtaining  possession 
and  applying  the  proceeds  of  the  sale  of  the 
property  to  the  payment  of  the  debt,  yet  the 
requirement  [of  the  mortgage]  that  the  surplus 
proceeds  be  paid  to  the  mortgagor  shows  that 
the  absolute  and  exclusive  ownership  Is  not 
in  the  mortgagee.  On  the  contrary,  this  re- 
quirement indicates  that  even  the  enforcement 
of  the  mortgage  by  seizure  and  sale  under  the 
power  therein  contained  proceeds  upon  the  idea 
that  the  rights  of  an  owner  still  remain  with 
the  mortgagor  to  a  certain  extent." 

In  Dyckman  v.  Sevatson,  39  Minn.  132,  89 
N.  W.  73,  it  is  held  that  a  chattel  mortgagee, 
who,  after  the  maturity  of  the  mortgage,  at- 
taches the  mortgaged  property  for  the  same 
debt,  waives  the  lien  of  his  mortgage.  The 
court  says  that  after  maturity  the  mortgagee 
has  the  legal  title  subject  only  to  a  right  of  re- 
demption, and  that  the  assertion  of  the  mort- 
gage is  inconsistent  with  the  assertion  of  the 
attachment  lien. 

It  does  not  expressly  appear  In  the  case  of 
Byram  v.  Stout,  127  Ind.  195,  20  X.  K.  687, 
supra,  that  the  mortgagor  was  In  default  at 
the  time  the  property  was  attached,  but  as  the 
attachment  was  for  the  debt  secured  by  the 
mortgage  that  was  probably  the  case.  The 
opinion,  however,  does  not  refer  to  any  distinc- 
tion between  a  case  where  the  mortgagor  is  not 
in  default  and  one  where  he  is.  and  therefore 
advance's  no  theory  by  which  the  lien  of  the 
mortgage  after  maturity  and  the  lien  of  tbe  at- 
tachment may  be  reconciled. 

The  court  in  Webster  City  Grocery  Co.  v. 
liosey,  108  Iowa,  G87,  78  N.  W.  7ri,  reaches  a 
conclusion  diametrically  opposed  to  that  of  the 
principal  case  upon  a  state  of  facts  and  a  stat- 
ute substantially  like  those  involved  In  that 
case,  It  being  held  that  an  attachment  creditor 
may  purchase  and  take  an  asRignnicnt  of  a  prior 
chattel  mortgage,  and  proceed  to  sell  the  prop- 
erty under  the  mortgage.  The  theory  upon 
which  the  principal  case  is  decided  does  not 
seem  to  have  been  prcstnted  to  or  considered  by 
the  court  in  this  case.  The  contention  seems  to 
have  been  that  the  assignment  of  the  morignge 
was  under  the  provisions  of  the  act.  and  thnt, 
having  taken  the  property  under  these  provl- 
aiona.  It  was  a  payment  of  the  mortgage  debt, 
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and  the  remedy  left  to  the  attaching  cretliio; 
was  to  proceed  under  the  statute.  The  (narr. 
liowcver.  said  that  there  was  not  a  payment  of 
the  mortgage  pursuant  to  the  statute,  but  a 
purchase,  and  that  tbe  statute  makes  no  pruri- 
slon  for  a  purchase.  Cochrane  v.  Rich.  142 
Mass.  15,  6  N.  E.  781,  and  Kaumgartner  v.  VoU- 
mer  (Idaho)  49  Pac.  72ii,  nre  distinguished  up- 
on tbe  ground  that  in  those  ca8ei«  th**  {Nirti^s 
were  proceeding  under  the  statute,  and  ilie 
court  said :  "We  know  of  no  law  to  prevent  an 
attaching  creditor  from  purchasing  a  pnor 
mortgage  lien  on  the  prot>erty  attached,  and 
then  t«  pay  the  mortgage  debt  and  leave  to  bii 
attachment  any  surplus  there  may  lie."  it  will 
be  observed  that  the  opinion  in  this  cai$p  sropi 
at  the  point  where  the  argument  In  tbe  opinion 
in  the  principal  case  commences.  In  tbe  princi- 
pal case,  also,  the  court  took  the  view  that  the 
attaching  creditor  purchased  tbe  mortgagi>.  and 
did  not  discharge  the  lien  by  paying  tbe  debt, 
but  in  Irs  view  the  lien  of  the  mortgage  vas 
discharged  by  the  levy  of  tbe  atiachment.  Tbe 
discussion  and  construction  of  the  statute  in  ib» 
principal  case  after  the  decision  that  tbe  at- 
tarhlng  creditor  in  purchasing  the  mortgage  did 
not  proceed  under  the  statute  were  relevant 
only  for  the  purpose  of  showing  that  tbe  ('•)&- 
mon-Iaw  rules  that  the  title  is  in  the  mertgaD^ 
and  that  th.e  equity  of  redemption  J»  noi'Mib- 
ject  to  attachment,  had  not  been  abrogat(>d.  1: 
may  be,  notwithstanding  the  slmilani>  vf  ibe 
statutes  involved  in  tbe  two  casej*.  that  one  cr 
the  other,  if  not  both,  of  those  rules  have  been 
modified  in  Iowa  by  judicial  deciK!on. 

Baumgartner  v.  Vollmer  (Idaho)  4!'  I*a^ 
729,  holds  that  where  an  attaching  crediior 
avails  hlmseif  of  the  remedy  given  by  n  sta  ute 
like  that  involved  in  the  preceding  caM\  ^nd 
pays  the  amount  of  the  mortgage,  the  [uiymeot 
dlsdiarges  the  mortgage,  and  he  cannot  enforce 
the  mortgage  lion. 

Where  a  judgment  Is  rendered  against  .i  prin- 
cipal and  surety,  and  the  latter  direct*  ihe  >her- 
Iff  lo  levy  tbe  execution  upon  iH^rsonal  prrjvrt/ 
which  had  l>een  mortgaged  to  him  by  the  prioci- 
pal  to  secure  him  against  liability  of  bit^  mip- 
tvKhlp.  and  the  propi*rty  is  sold,  the  lien  of  ib- 
mortgage  is  cxtlnguiHlied.  This  li»  on  ih»» 
groi«nii  that  the  very  purpoti''  of  tlie  ni'>riS'iC| 
Is  effected  by  the  sale.  Kxline  v.  I^iwrry.  A** 
Iowa,  550. 

In  Conway  v.  WlI«*on.  44  N.  J.  Kg.  4:»T.  11 
At  I.  734.  it  was  urged  that  a  chattel  nwrrjrJS-v 
had  lost  his  right  to  enforce  his  mortpas**  ''5 
levying  upon  the  mortgaged  chattels  and  tuli  r 
property  under  an  execution  on  a  judgmen:  rr- 
covered  on  the  mortgage  debt,  although  tli<.> 
levy  had  been  abandoned  and  tbe  property  sur- 
ren<Iered  to  the  mortgagor.     The  argument  was 
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any,  in  like  manner  as  the  proceeds  of  sales 
under  execution  are  applied  in  other  cases." 
Now,  when  Mr.  Smith  commenced  his  ac- 
tion in  the  justice's  court,  and  sought  to  at- 
tach the  property  of  E.  J.  Stout  and  J.  B. 
Stout,  he  found  that  it  was  covered  by  a 
-chattel  mortgage.  Undtr  the  sections  of 
the  statute  above  quoted,  he  had  to  pay  off 
the  mortgage  before  he  could  levy  his  at- 
tachment on  the  wheat.  Smith  paid  the 
mortgagee  the  amount  of  the  mortgage  debt, 
took  an  assignment  of  the  mortgage  from 
him  to  himself,  and  immediately  thereafter 
uttached  the  property  covered  by  the  same. 
At  common  law,  the  equity  of  a  mortgagor 
in  property  could  not  be  attached;  but  by 
the  statutes  of  several  of  the  states,  this 
rule  has  been  changed,  so  that  the  interest  of 
a  mortgagor  in  chattel  property  may  be  at- 
tached, garnished,  or  seized  and  sold  under 


execution.  This,  however,  can  only  be  dono 
by  statutory  permission.  At  common  law, 
the  legal  title  was,  by  the  mortgage,  vested 
in  the  mortgagee,  and  this  title  became  ab- 
solute upon  default.  The  mortgagor  only 
had  the  equity  of  redemption, — nothing 
more.  The  supreme  court  of  Massachusetts, 
in  the  case  of  Badlam  v.  Tucker,  1  Pick.  399, 
11  Am.  Dec.  202,  in  speaking  of  the  right  to 
attach  mortgaged  personal  property,  said: 
"A  mere  equitable  interest  cannot  be  taken 
and  sold  on  execution;  for  where  there  is  no 
legal  right,  there  is  no  legal  remedy.  This 
was  settled  on  great  deliberation  by  the 
couit  of  King's  bench  in  the  case  of  Scott  v. 
Scholey,  8  East,  467;  and  the  reasons  there 
given  are  entirely  satisfactory.  The  judg- 
ment of  the  court  in  that  case  was  sanc- 
tioned by  the  court  of  common  pleas  in  the 
case  of  Metcalf  v.  Hcholey,  2  Bos.  &  P.  N.  R. 


that,  having  once  made  a  levy  on  goods  suffl- 
cient  to  satisfy  his  demand,  the  demand  is  pre- 
sumed to  be  satisfied ;  but  the  court  held  that 
ttre  presumption  does  not  obtain  where  the  mort- 
gagor has  himself  received  the  goods,  and  re- 
tains them. 

A  mortgagee  of  a  vessel,  who  gives  an  ac- 
countable receipt  therefor  to  an  officer  attach- 
ing it  as  the  property  of  the  mortgagor,  is 
estopped  by  the  admission  in  the  receipt  to  set 
up  the  mortgage.  This  decision  is  upon  the 
ground  that  by  the  receipt  h«  recognizes  the 
property  as  belonging  to  the  mortgagor.  Drew 
V.  Livermore,  40  Me.  2C«. 

Where  a  constable,  at  the  request  of  a  chattel 
mortgagee,  levies  an  execution  in  favor  of  a 
third  person  against  the  mortgagor  upon  some 
of  the  mortgaged  chattels,  the  lien  of  the  mort- 
gage is  waived  as  to  those  chattels,  but  not  as 
to  the  other  chattels  covered  by  the  mortgage. 
Woolner  v.  Levy,  48  Mo.  App.  469. 

Landlord's  lien. 

In  many  states  attachment  is  the  appropriate 
remedy  for  the  enforcement  of  a  landlord's  lien, 
and  of  course  when  that  is  the  case  the  levy  of 
the  attachment  cannot  be  deemed  a  waiver  of 
the  lien.  But  in  Potter  v.  Greenleaf  (R.  I.)  44 
Atl.  718,  It  was  held  that  a  landlord  waives  his 
lien  upon  the  tenant's  property  reserved  by  the 
lease  by  attaching  the  property  in  an  action  for 
rent,  upon  the  ground  that  tiie  remedy  by  at- 
tachment was  inconsistent  with  the  enforce- 
ment of  the  landlord's  lien. 

Vendor's  lien  on  real  property. 

The  following  cases  seem  to  establish  the  rule 
that  where  a  vendor  has  parted  with  tho  legal 
title  his  vendor's  lien,  whether  expressly  re- 
served or  arising  by  implication  of  law,  is 
waived  by  the  issuance  of  an  execution  on,  and 
sale  of  the  land  under,  a  Judgment  for  the  whole 
or  part  of  the  purchase  price. 

If  a  vendor  who  holds  a  grantor's  Hen  for 
purchase  money  causes  the  land  to  be  sold  on 
execution  for  the  purpose  of  satisfying  the  debt 
for  which  he  claims  a  Hen,  he  will  thereby  have 
waived  his  Hen  whether  the  sale  produces  a 
sufficient  sum  to  satisfy  the  debt  or  not  {oh- 
iier),  Yetter  v.  Fitts,  113  Ind.  34,  14  N.  B. 
707.  This  Return  is  based  on  the  principle 
that  the  sale  of  the  land  on  the  execution  is  in- 
consistent with  the  existence  of  an  equitable 
lien,  such  as  the  vendor's  Hen,  in  the  person 
issuing  the  execution. 

A  vendor's  Hen  cannot  be  enforced  as  to  that 
p.irt  of  the  property  that  has  been  sold  under 
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execution  on  a  Judgment  for  part  of  the  pur- 
chase money.  Outton  v.  Mitchell,  4  Bibb,  280. 
In  this  case  the  title  had  l>een  conveyed  to  the 
vendee. 

A  sale  of  land  under  execution  on  a  Judg- 
ment recovered  in  part  for  the  purchase  price 
of  the  land  is  inconsistent  with,  and  negatives, 
any  claim  for  a  vendor's  lien.  Clark  v.  Stilson, 
36  Mich.  482.  The  court  in  this  case  said: 
**A  vendor's  Hen  is  in  the  nature  of  an  equit- 
able mortgage;  and  our  statute  does  not  per- 
mit the  equity  of  redemption  to  be  sold  on 
execution  for  the  satisfaction  of  the  mortgage 
debt." 

A  vendor  who  conveyed  an  absolute  estate  in 
the  land  to  his  vendee,  and  afterwards  pro- 
cured a  Judgment  for  an  instalment  of  the  pur- 
chase price,  and  issued  an  execution  under 
which  the  property  was  sold,  cannot  enforce 
the  vendor's  Hen  for  instalments  of  the  pur- 
chase price  falling  due  after  the  execution  sale. 
Dickason  v.  Kby,  73  Mo.  133.  The  court  in 
this  case  takes  the  position  that  the  vendor 
had  his  election  to  resort  to  a  court  of  equity 
and  enforce  his  lien,  or  to  procure  a  Judgment 
at  law,  and  that,  having  made  his  election,  he 
must  stand  by  it,  and  is  estopped  to  assert  the 
lien  as  against  the  purchaser  at  the  execution 
sale. 

Dickason  v.  Fisher,  137  Mo.  342,  87  S.  W. 
1114,  is  to  the  same  effect  as  the  preceding 
case. 

A  vendor  who  recovers  Judgment  for  part  of 
the  purchase  price,  and  procures  the  property 
to  be  sold  under  execution,  cannot  enforce  his 
lien  against  the  purchaser  for  the  remainder  of 
the  purchase  price.  Thompson  v.  McGill, 
Freem.  Ch.  (Miss.)  401.  In  this  case  the  legal 
title  seems  to  have  been  In  the  vendor,  since 
the  court  says  that  when  the  vendor  elected 
to  subject  the  property  to  the  payment  of  part 
of  the  purchase  money  he  consented  to  waive 
any  Hen  thereon  for  the  remainder  of  the  un- 
paid purchase  money,  and  to  surrender  up  the 
legal  title  to  the  purchaser. 

In  Dickason  v.  Eby,  73  Mo.  133,  Bupra,  how- 
ever, a  distinction  was  made  between  cases  In 
which  the  vendor  has  parted  with  the  legal  title 
and  those  in  which  he  has  not.  With  reference 
to  the  latter  class  of  cases,  the  court  says  that 
when  the  vendor  sues  at  law,  and  sells  under 
his  Judgment,  the  purchaser  acquires  only  an 
equity  of  redemption,  and  that  that  equity  is 
merely  the  right  to  pay  whatever  purchase 
money  remains  unoald,  and  to  demand  a  con- 
veyance of  the  legal  title. 

A  vendor  who  obtains  a  Judgment  against 
the  purchaser  upon  a  purchase-money  note,  and 
then  buys  the  property  at  the  execution  sale, 
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461,  and  ia  supported  by  all  the  authorities. 
It  is  only  by  statute  that  equities  or  rights 
to  redeem  are  subject  to  attachment  by  or- 
dinaiy  process,  and  no  statute  has  author- 
ized the  attachment  of  such  interest  in  per- 
bonal  property.  A  creditor  can  reach  such 
an  interest  of  his  debtor  only  by  resorting 
to  a  court  of  equity,  where  he  may  be  let 
in  to  redeem  encumbrances."  The  same 
court,  in  Prout  v.  Root,  116  Mass.  410,  said: 
"At  law,  and  without  statute  intervention, 
the  interest  of  the  mortgagor  is  not  liable  to 
be  taken  on  execution,  because  it  is  a  mere 
equitable  interest,  and  where  there  is  no  le- 
gal right  there  can  be  no  legal  remedy." 
Cochra^ie  v.  Rich,  142  Mass.  15,  6  N.  E.  781, 
also  holds  that  the  interest  of  a  mortgagor 
in  property  mortgaged  cannot  be  attached, 
and  this  rule  of  the  common  law  has  been  en. 
acted  into  statute  in  this  territory. 


What  effect  did  the  pa^inent  of  this  note 
and  mortgage  by  Smith  to  the  Bank  of  Hen- 
nessey have  upon  the  lien  that  the  bank  had 
under  the  mortgage?  Did  that  lien  pass  to 
Smith  by  reason  of  his  payment  of  the 
amount  due  thereon?  It  probably  did  in 
this  case,  because  Smith  did  not  pay  the  debt 
due  the  bank,  and  thereby  discharge  the  lien. 
He  purchased  the  note  and  mortgage,  and 
had  the  bank  make  a  formal  assignment  of 
them  to  him.  If,  however,  they  had  not  been 
assigned,  the  result  would  have  been  differ* 
ent.  In  many  cases  the  mortgagee  will  re- 
fuse to  assign  the  note  and  mortgage  to  a 
creditor  paying  the  same,  and  he  cannot  be 
compelled,  either  at  law  or  in  equity,  to  as- 
sign them.  Cochrane  v.  Rich,  142  Mass.  15, 
6  N.  E.  781.  But  Smith's  lien,  under  th^ 
mortgage,  was  discharged  by  the -levying  of 
the  attachment  on  the  same  property.     Tlie 


does  not  thereby  treat  the  property  as  belong- 
ing to  his  vendee  at  the  time  of  the  execution 
sale,  so  as  to  estop  him  from  asserting  bis  ven- 
dor's lien  as  against  one  claiming  title  under 
the  purchaser  through  proceedings  talcen  In  the 
interval  between  the  original  sale  and  the  sale 
under  the  execution.  Patterson  v.  Linder,  14 
Iowa,  414.  The  court  says  that  the  Judgment 
was  only  a  lien  upon  the  Interest  of  the  vendee 
in  the  premises,  and  that  his  interest  was  an 
equitable  one. 

The  levy  of  an  attachment  on  land  for  a 
debt  secured  by  a  vendor's  Hen  on  the  land  does 
not  waive  such  Hen.  Taylor  v.  Fryar,  18  Tex. 
Civ.  App.  266,  44  8.  W.  183.  In  this  case  it 
does  not  appear  whether  the  legal  title  was  in 
the  vendor  or  the  purchaser,  but  in  the  next 
case  it  would  seem  that  the  legal  title  was  in 
the  purchaser. 

An  express  Hen  on  land  retained  by  deed  or 
by  a  decree  under  which  the  land  Is  sold  is 
equivalent  to  a  mortgage,  and  ts  not  affected 
by  the  recovery  of  judgment  on  the  purchase- 
money  notes  and  the  issuance  of  an  execution 
thereon.  Kxchange  &  Deposit  Bank  v.  Brad- 
ley, 15  Lea,  27d. 

In  the  next  case  It  will  be  observed  that  the 
execution  was  not  Issued  for  the  debt  secured 
by  the  Hen. 

A  grantor  of  real  property,  who  expressly 
i^serves  a  Hen  for  the  purchase  money,  does 
not  waive  such  Hen  by  causing  the  property  to 
be  sold  under  execution  on  a  Judgment  for  a 
debt  other  than  that  secured  by  the  Hen ;  and 
the  purchaser  at  such  sale  takes  subject  to  the 
lien.     Davis  v.  Hamilton,  50  Miss.  213. 

Mortgages. 

It  is  the  rule  in  many,  If  not  most,  of  the 
states,  either  by  virtue  of  statutory  prohibition 
or  Judicial  decision,  that  the  mortgagor's  equi- 
ty of  redemption  cannot  be  sold  on  execution 
for  the  mortgage  debt.  Such  sales  have,  how- 
ever, been  made  in  a  number  of  Instances,  and 
the  question  has  been  raised  as  to  whether  the 
levy  and  sale  extinguished  the  mortgage. 

In  the  greater  number  of  cases  where  this 
question  has  arisen  the  courts  have  held  that 
the  mortgage  was  extinguished,  although  the 
mortgage  debt  was  not  entirely  paid.  Cotting- 
ham  V.  Springer,  88  111.  00 :  Youse  v.  M'Creary, 
2  Blackf.  243;  Lord  v,  Crowell,  75  Me.  399; 
Fosdick  V.  Risk.  15  Ohio,  84.  45  Am.  Dec.  562 ; 
Freeby  v.  Tupper,  15  Ohio.  467;  M'Call  v.  I^en- 
ox.  9  Serg.  &  R.  302;  Harts  v.  Woods,  8  Pa. 
471 ;  Pierce  v.  Potter.  7  Watts.  475  :  Berger  v. 
Helster.  6  Whart.  210:  Clarke  v.  Stanley,  10 
Pa.  472 ;  West  Branch  Bank  v.  Chester.  11  Pa. 
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282,  51  Am.  Dec  547 ;  Bidgway  v.  Longaker,  18 
Pa.  216. 

The  last  five  cases  were  decided  after  the 
passage  of  Pennsylvania  act  of  April  6,  183U. 
which  provides  In  terms  that  when  the  Hen 
of  a  real-estate  mortgage  is  prior  to  all  other 
Hens,  except  other  mortgages,  ground  rents,  and 
the  purchase  money  due  to  the  commonwealth, 
the  Hen  of  such  mortgage  shall  not  be  destroyed 
or  in  any  way  affected  by  any  sale  made  by  vir- 
tue or  authority  of  any  writ  of  venditlo  ex- 
ponas. The  conrts  held  that,  although  a  sale 
on  such  a  writ  for  the  mortgage  debt  was  with- 
in the  literal  terms  of  the  statute,  it  was  not 
within  its  intent. 

Henderson  v.  Trlmmler,  82  S.  C.  269,  11  S.  E. 
640,  holds  that  where  a  mortgagee  purchases 
a  Judgment  which  is  a  lien  subsequent  to  the 
mortgage,  and  issues  execution  on  that  Judg- 
ment, and  the  land  is  sold,  the  Hen  of  the  mon- 
gage  is  devested  where  there  was  an  unpaid 
senior  Judgment  prior  to  the  mortgage  which 
was  an  existing  Hen.  But  it  appears  that  in 
South  Carolina,  where  there  Is  a  senior  and  a 
Junior  Judgment,  a  sale  under  the  latter  will 
give  the  purchaser  a  good  title,  the  proceeds- 
being  first  appHed  to  the  senior  Judgment. 

There  are  a  few  cases,  however,  that  hold 
that  the  purchaser  at  such  a  sale  only  acquirer 
the  equity  of  redemption,  and  that  the  mort- 
gage may  be  enforced  against  him  for  the  por- 
tion of  the  mortgage  debt  which  remains  unpaid. 

The  leading  'case  to  this  effect  Is  Jackson 
ea  dem.  Ireland  v.  Hull,  10  Johns.  481.  Thp 
court  in  this  case  refers  to  the  facts  that  the 
purchaser  knew  of  the  mortgage,  and  that  he 
only  paid  $70  for  the  property,  though  It  was 
mortgaged  to  secure  $724,  in  connection  with 
the  statement  that  the  sale  was  only  of  the 
equity  of  redemption.  These  facts  were  thought 
by  the  court  in  Fosdick  v.  Risk,  15  Ohio.  84. 
45  Am.  Dec.  562.  mupra,  to  distinguish  that  case, 
the  court  referring  to  the  fact  that  the  Michigan 
statutes  forbade  property  being  sold  under  exe- 
cution for  less  than  two  thirds  its  appraised 
value. 

Gibson,  J.,  in  the  dissenting  opinion  in  M'Call 
V.  Lenox,  9  Serg.  &  R.  302.  said:  **Dut  it  is 
clear  beyond  a  doubt  that  the  mortgagee  may. 
by  express  reservation,  sell  the  Interest  bound 
by  the  judgment,  subject  to  his  own  mortgage: 
and  where  both  parties  proceed  on  the  basis  of 
such  reservation,  his  security  will  not  be  less- 
ened by  the  sale.  In  this  view  I.  with  defer- 
ence, take  Jackson  ex  dem,  Ireland  v.  Hull.  1i> 
Johns.  481,  to  be  clear  and  nncontrovertlblc* 
law." 

The  dootrine  of  Jackson  es  dem.  Ireland  v. 
Hull,  10  Johns.  481,  was  approved  and  followed 
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liens  under  the  mortgage  and  the  attach- 
ment were  so  different  and  inconsistent  that 
they  could  not  exist  at  the  same  time,  par- 
ticularly in  favor  of  the  same  person.  The 
levying  of  the  attachment  on  the  wheat,  as 
stated  before,  was  a  waiver  of  his  right  un- 
der the  mortgage.  It  was  said  in  Evana  v. 
Warren,  122  Ma«s.  303,  that  "a  mortgagee  of 
personal  property,  by  attaching  the  same  in 
an  action  for  the  debt,  waives  his  claim  un- 
der the  mortgage."  The  same  rule  is  laid 
down  in  2  Cobbey,  Chat.  Mortg.  §  746,  and 
in  Jones,  Chat.  Mort^.  §  565;  and  the  fact 
that  the  debt  for  which  the  property  is  at- 
tached is  different  from  tlie  debt  secured  by 
the  mortgage  will  not  change  the  rule.  It 
may  be  that  Smith  paid  off  the  mortgage  for 
the  purpose  of  placing  the  property  in  such 
a  position  that  it  could  be  seized  under  the 
attachment.     The  effect  of  payment  of  the 


chattel  mortgage  debt  by  one  desiring  to  at- 
tach the  property  covered  thereby  is  to  re- 
deem the  property  from  the  lien  of  the 
moi-tgage.  By  payment  the  mortgage  lien  is 
discharged,  and  the  creditor,  both  at  com- 
mon law  and  by  our  statute  can  then  levy  an 
attachment  on  the  property.  In  this  case, 
however,  Mr.  Smith  did  not  discharge  the 
lien  of  the  mortgage  by  paying  the  debt. 
He  purchased  the  lien  from  the  bank,  and 
had  it  formally  assigned  to  him.  The  sec- 
tions of  the  statute  above  quoted  do  not  con- 
template that  one  who  desires  to  attach  or 
levy  an  execution  on  personal  property  cov- 
ered by  a  chattel  mortgage  shall  purchase- 
the  mortgage  debt,  but  that  he  shall  pay  it 
off,  and  redeem  the  property  ffom  the  lien. 
By  purchasing  the  chattel  mortgage,  Mr. 
Smith  placed  himself  in  the  same  position 
that  he  would  have  been  in  if  the  mortgage 


by  Whitmore  v.  Tatiim.  54  Ark.  457.  16  S.  W. 
198,  which  holds  that  a  mortgagee  of  real  prop- 
erty does  not  lose  the  lien  of  the  mortgage  for 
the  amount  of  the  debt  remaining  unpaid  by 
causing  the  equity  of  redemption  to  be  sold 
under  ezecntion  on  a  Judgment  for  part  of  the 
mortgage  debt.  The  opinion  refers  to  the  fact 
that  in  Arkansas  the  equity  of  redemption  In 
real  property  is  the  subject  of  sale  under  execu- 
tion, and,  as  already  shown  In  subd.  I.  supra, 
a  distinction  was  based  on  that  fact  in  a  subse- 
quent case. 

In  Barker  v.  Bell,  37  Ala.  354,  however,  the 
sanw  result,  i.  e.  the  preservation  of  the  mort- 
gage lien,  was  reached,  although  the  equity  of 
redemption  was  not  legally  subject  to  sale  on 
execution  for  the  debt  secured  by  the  mortgage, 
the  court  taking  the  position  that  a  sale  under 
such  circumstances  is  wholly  ineffectual  as  a 
conveyance  unless  there  has  been  a  surrender 
by  the  mortgagee  of  the  legal  title,  and  that 
such  a  surrender  could  not  be  Inferred,  at  least 
in  a  court  of  law,  from  the  fact  that  the  mort- 
gagee was  present  at  the  sale,  made  no  objec- 
tion to  it,  and  afterwards  received  from  the 
sheriff  the  proceeds  of  the  sale. 

It  will  be  observed  that  in  the  principal 
case,  and  in  Clark  v.  Stilson,  36  Mich.  482,  a 
surrender  of  the  attachment  creditor's  contract 
lien  was  inferred  from  the  very  fact  that  he 
authorized  a  levy  which  was  inconsistent  with 
the  existence  of  such  lien. 

A  purchaser  at  a  sale  under  execution  upon  a 
Judgment  recovered  on  a  debt  secured  by  a  deed 
of  trust  only  gets  the  equity  of  redemption, 
and  the  lien  of  the  deed  may  be  enforced 
against  the  land  (obiter).  Young  v.  Ruth,  55 
Mo.  515. 

A  mortgagee  of  real  property  does  not  lose 
his  lien  by  suing  at  law  upon  his  bond,  recover- 
ing a  Judgment,  issuing  execution,  and  levying 
on  the  mortgaged  premises,  but  the  court  will 
restrain  the  mortgagee  from  selling  the  prem- 
ises under  the  eiCecution.  Lanahan  v.  Law  ton, 
50  N.  J.  Bq.  276,  23  Atl.  476. 

It  was  held  in  Deare  v.  Carr,  3  N.  J.  Eq.  518, 
however,  that  a  mortgagee  who  purchased  the 
equity  of  redemption  under  execution  for  a  debt 
secured  by  the  mortgage  could  not  avail  himself 
of  the  mortgage,  even  to  cut  off  intermediate 
liens,  although  he  acted  in  ignorance  of  his 
mortgage. 

Howe  V.  Wadsworth,  59  N.  H.  397,  held  that 
the  mortgagees  of  real  property  were  not  es- 
topped from  claiming  under  their  mortgage 
timber  which  had  been  cut  from  the  land  and 
sold  to  a  third  person,  by  attaching  the  same 
without  notice  that  it  was  covered  by  the  mort- 
gage, but  the  court  said  that  if  they  had  knowl- 
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edge  of  their  title  at  the  time  of  the  attachment 
they  could  not  afterwards  set  up  a  claim  under 
the  mortgage. 

II.  Liens  depending  upon  poaseaaion. 

With  reference  to  liens,  the  existence  of  which 
depends  upon  the  continued  possession  by  the 
lienor  of  the  subject  of  the  lien,  it  is  obvious 
that  the  question  whether  or  not  such  lien  is 
waived  by  the  levy  of  an  attachment  or  execu- 
tion depends  upon  the  question  whether  or  not 
the  lienor,  by  authorizing  the  levy,  is  deemed 
to  have  abandoned  the  possession  by  virtue  of 
his  lien. 

The  weight  of  authority  seems  to  favor  the 
doctrine  that  the  possession  by  virtue  of  the 
lien,  and  therefore  the  lien  itself,  is  lost  when 
such  a  levy  is  made. 

Fledges. 

It  has  been  so  held  with  respect  to  pledges* 
of  personal  property : 

By  Citizens'  Bank  v*  Dows,  68  Iowa,  460,  27 
N.  W.  459,  where  the  pledgee  caused  the  prop- 
erty, which  was  in  the  possession  of  his  agent, 
to  be  attached  for  the  debt  secured  by  the 
pledge. 

By  Lawrence  v.  McKenzIe,  88  Iowa,  432,  55 
N.  W.  505,  where  a  pledgee  of  accounts  as  col- 
lateral security  garnished  the  obligors. 

By  Swett  v.  Brown,  5  Pick.  178,  which  held 
that  an  agent  holding  goods  in  pledge  for  bis 
creditor  waived  the  lien  of  the  pledge,  and  could 
not  assert  It  against  an  intervening  seizure  un- 
der trustee  process  by  attaching  the  goods  la 
behalf  of  his  principal. 

By  Whitaker  v.  Sumner,  20  Pick.  899,  where 
a  pledgee  assigned  a  note  secured  by  the  pledge, 
but  retained  the  property,  and,  in  pursuance  of' 
his  promise  to  point  out  property  which  the  as- 
signee could  attach,  pointed  out  the  property 
pledged,  which  was  then  attached.  The  court 
said  that  by  so  doing  he  put  it  out  of  his  power, 
or  that  of  his  indorsee,  to  restore  the  property 
upon  payment  of  the  debt,  and  therefore  must 
be  deemed  to  have  waived  the  lien.  ^ 

By  Guenther  v.  Gary,  17  Ky.  L.  Rep.  1262\ 
84  S.  W.  232,  where  it  was  held  that  a  pledgee 
of  a  policy  of  Insurance  and  a  fund  arising 
therefrom  waived  the  lien  of  the  pledge  by  at- 
taching the  proceeds  of  the  policy  in  the  hands 
of  the  insurance  company  In  an  action  on  th^ 
debt  secured  by  the  pledge.  x 

By  Sickles  v.  Richardson,  23  Hun,  559,  where 
a  pledgee  of  bonds  was  held  to  have  waived  his 
lien  by  causing  bonds  to  be  attached  and  sold 
under  execution  In  an  action  on  the  debt  secured, 
by  the  pledge.  ^^ 
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liad  been  ma^e  to  him  in  the  first  instance. 
This  being  true,  all  of  his  rights  under  the 
mortgage  were  destroyed  by  the  seizure  un- 
der the  attachment.  Mr.  Cobbey,  in  his 
work  above  cited  (§  746),  say^;  "The  liens 
respectively  created  by  mortgage  and  by  at- 
tachment on  the  same  property  are  essential- 
ly different,  and  cannot  coexist.  The  effect 
of  an  attachment  by  the  mortgagee  is  to  put 
the  property  out  of  his  control  and  into  the 
custody  of  the  law.  Therefore,  where  the 
mortgagee  attaches  the  property  covered  by 
the  mortgage  for  another  debt,  not  secured, 
due  him  from  the  mortgagor,  he  waives  his 
right  under  the  mortgage,  and  is  estopped  to 
plead  his  mortgage  against  subsequent  at- 
.taching  creditors.  After  thus  putting  the 
property  into  the  custody  of  the  law  volun- 
tarily, it  would  not  be  equitable  to  allow 


y^ln  Citizens'  Bank  v.  Dows,  68  Iowa,  460,  27 
'^N.  W.  459,  supra,  the  court  based  Its  decision 
upon  the  ground  that  when  the  property  was 
seized  under  the  attachment  the  pledgee  tost 
possession,  and  the  sheriif  tools  possession,  and 
that  after  the  levy  the  pledgee  claimed  the 
\jproperty  under  a  different  right  than  before. 

Tn  Whitaker  v.  Sumner,  20  Pick.  399,  supra, 
the  court  says :  "We  would  not  be  understood 
hereby  to  hold  that  an  attachment  under  all 
circumstances,  though  made  by  the  party  hold- 
ing the  pledge,  or  by  his  consent,  would  be  a 
waiver  of  his  lien.  Where  the  pledgee  has  other 
demand.^,  not  secured  by  the  pledge,  if  he  were 
to  attach  the  same  goods  with  notice  to  the  of- 
ficer that  he  did  not  waive  his  lien,  but  that 
he,  the  oflicer,  was  to  hold  the  possession  for 
the  pledgee  and  to  maintain  his  lien,  it  would 
not  amount  to  a  waiver." 

This  qualification  of  the  general  doctrine 
neems  to  make  the  question  as  to  the  waiver 
or  nonwaiver  of  the  Hen  dependent  upon  the 
facts  of  tlie  case^  with  reference  to  the  lienor's 
intention  and  the  character  of  the  levy,  and 
has  the  direct  support  of  Danforth  v.  Denny, 
25  N.  H.  155,  where  it  was  held  that  a  pledgee 
of  goods  did  not  waive  the  lien  of  his  pledge 
by  attaching  the  goods,  as  further  security  for 
the  debt  pledged,  without  any  intention  of  aban- 
doning such  lien,  it  appearing  that  the  attach- 
ment was  levied,  and  the  property  sold,  sub- 
ject to  the  lien,  and  that  the  officer  never  took 
possession,  but  only  got  such  right  as  could 
be  taken  while  the  pledgee  kept  possession. 

Valley  Nat.  Kank  v.  Jackaway.  80  Iowa,  512, 
45  N.  W.  881,  while  not  denying  the  general  rule 
that  a  pledgee  by  levying  uiran  the  pledged  prop- 
erty waives  the  lien  of  the  pledge,  held  that 
such  lien  was  not  waived  where  the  pledgee 
procured  a  Judgment  providing  for  the  sale 
of  the  pledged  property  on  special  execution, 
although  by  mistake  of  the  clerk  a  general,  in- 
-stead  of  a  special,  execution  was  Issued,  and  the 
pledged  property  sold  under  It. 

Calkins  v.  Lockwood.  17  Conn.  177,  42  Am. 
Dec.  729,  held  that  the  lien  under  a  contract, 
whereby  the  lessee  of  an  Iron  furnace,  for  the 
purpose  of  securing  the  leR.sor  on  his  guaranty 
of  the  lessee's  coal  bills,  assigned  to  him  the 
stock,  Iron,  and  other  property,  the  lessor  to 
have  a  lien  on  all  Iron  made,  or  to  be  made,  at 
the  furnace  until  the  coal  bills  were  paid,  was 
not  waived  by  the  lessors  attaching  the  Iron  for 
an  Indebtedness  outside  the  contract,  the  at- 
tachment  being  subsequently  abandoned. 

Jones  V.  Scott,  10  Kan.  33,  holds  that  whore 
personal  property,  otherwise  exempt  from  exe- 
cution, has  been  pledged  as  security  for  the 
payment  of  a  debt,  and  a  Judgment  has  been 
rendered  on  the  debt,  an  execution  may  be  Is- 
^0  L.  R.  A. 


him  to  set  up  his  mortgage  to  defeat  the  cus- 
todv  of  the  law." 

We  entertain  no  doubt  but  what  Mr. 
Smith  had  a  right  to  attach  the  property 
covered  by  a  mortgage  to  himself,  or  by  on<» 
which  he  bad  purchased :  and  if  he  had  surd 
for  the  debt  secured  by  the  mortgage,  «s 
well  as  that  which  was  unsecured,  and  at- 
tached the  property  to  secure  the  payment  of 
both  debts,  it  would  have  been  legal,  and,  up- 
on the  recovery  of  judgment  and  the  sustain- 
ing of  the  attachment,  the  property  would 
have  been  sold  to  pay  both  debts.  But  by 
reason  of  his  failure  to  sue  and  attach  for 
the  debt  secured  by  the  mortgage  at  the 
time  he  attached  for  the  other  ^ebt,  ho 
waived  his  right  to  subject  the  mortgage»l 
property  to  the  payment  of  the  debt  secured 
by  it.     We  think,  under  our  statutes,  when 


I  sued,  and  the  property  seized  and  sold  thereon 
as  in  other  cases.  In  this  case  It  will  be  ob- 
served that  the  execution  was  merely  treated 
as  the  means  of  enforcing  the  lien. 

I  In  Arendale  v.  Morgan,  5  Sneed,  703,  it  was 
held  that  a  pledgee  does  not  waive  his  lien  by 
attaching  the  property  pledged  for  the  debt  se- 
cured. 

Agister's  lien. 

In  Jacobs  v.  Latour,  2  Moore  &  P.  20,  5  Bing. 
130,  6  L.  J.  C.  P.  243,  It  was  held  that  a  lien 
on  horses  for  training  them  was  waived  where 
the  lienor  caused  an  execution  to  be  levied  upon 
them  for  the  debt  secured  by  the  lien,  although 
he  purchased  them  at  the  execution  sale  and 
they  were  never  out  of  his  possession.  The 
purchaser  set  up  the  lien  as  a  defense  to  an  ac- 
tion in  trover  by  the  commissioner  in  bank- 
ruptcy of  the  original  owner  of  the  property, 
upon  the  theory  that  if  the  execution  would 
not  avail  against  the  commission  of  bankruptcy, 
the  lien  might  be  relied  on.  The  decliion  is  on 
the  ground  that  the  lienor's  possession  at  the 
time  of  the  sale  must  be  attributed  to  the  of- 
ficer who  levied  the  execution,  and  that  the 
subsequent  possession  was  by  virtue  of  the  pur- 
chase, and  not  by  virtue  of  the  lien. 

An  agister  waives  his  lien  by  causing  the 
property  to  be  taken  in  execution  for  his  own 
debt.  Fein  v.  Wyoming  Loan  &  T.  Co.  3  Wyo. 
331,  22  Pac.  1150.  This  was  an  action  in  re- 
plevin by  the  agister  against  a  mortgagee  of  the 
property,  who  had  obtained  possession  of  it  by 
replevin  from  the  officer  who  took  it  under  the 
execution.  The  agister  claimed  that  his  lien 
was  superior  to  the  mortgage.  The  decision 
against  such  claim  is  placed  on  the  ground  that 
when  the  agister  caused  the  property  to  be 
taken  under  the  execution,  and  assented  to  the 
officer's  taking  posse.ssion  thereof,  he  voluntar- 
ily relinquished  his  right  to  possession,  and  sur- 
rendered his  lien. 

In  Lambert  v.  NIcklass,  45  W.  Va.  527,  44 
L.  K.  A.  501.  :n  S.  E.  951,  It  was  held  that  an 
innkeeper,  or  keeper  of  live  stock,  who  has  a 
lien  on  property,  does  not  lo§e  the  lien  by  levy- 
ing an'  attachment  upon  the  property.  The  at- 
tachment in  this  case  was  quashed.  The  court 
said  that  the  claim  that  the  lien  was  lost  must 
rest  either  upon  the  theory  of  intentional  waiv- 
er or  loss  of  possession.  With  reference  to  the 
first  theory,  it  was  said  that  the  Intention  must 
be  express  or  very  plain,  and  that  the  presump- 
tion is  always  against  It.  With  reference  to 
the  second,  the  court  said  that  the  holder  of 
such  a  Hen  has  no  right  to  sell  the  property 
without  a  Judicial  proceeding,  and  that  if  he 
did  he  was  liable  to  an  action  of  trover  for  Its 
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a  creditor  desires  to  attach  or  seize  under  ex- 
ecution property  of  his  debtor  which  is  cov- 
ered by  a  chattel  mortgagei  he  should  pay  off 
the  mortgage,  not  buy  it,  and  discharge  the 
mortgage  lien.  By  such  payment  under  the 
statute  he  acquires  an  equitable  lien  on  the 
property  which  a  court  of  equity  may  en- 
torce,  even  though  his  attachment  may  fail 
or  be  discharged  by  appeal  after  jud^ent, 
and  this  equitable  lien  must  be  satisfied  be- 
fore any  other  debt  can  be  paid  out  of  the 
property  covered  by  it.  If  this  is  the  con- 
struction to  be  eiven  to  our  statute,  then  a 
creditor  can  safSy  pay  off  a  mortgage  before 
attaching  the  property  covered  thereby,  and 
he  will  be  protected  in  his  equitable  lien; 
but,  unless  this  construction  is  given  it,  the 
statute  is  of  no  avail  to  an  attacoing  credit- 
or.    We  do  not  perceive  any  other  view  of 


the  sections  of  our  statute  quoted  in  this 
opinion  that  will  do  justice  between  an  at- 
taching creditor,  the  mortgagor,  and  the 
mortgagee.  It  is  clear  that  Mr.  Smith,  at 
the  time  of  the  commencement  of  the  re- 
plevin suit  in  the  district  court,  had  no  lien 
on  the  wheat  under  the  mortgage,  and  that, 
therefore,  he  cannot  recover. 

For  the  reasons  herein  stated,  the  oause  is 
reversed,  and  remanded  to  the  trial  court, 
with  directions  to  dismiss  the  same.  The 
costs  in  this  court,  as  well  as  those  in  the 
trial  court,  will  be  taxed  to  the  appellee.  A 
mandate  will  issue  to  the  lower  court  in  con- 
formity herewith. 


All  of  the  Justices  concur,  except 
ford»  Ch.  J.,  who  presided  at  the  trial  be- 
low, not  sitting. 


unlawful  conversion  besides  losing  his  Hen ; 
and  it  then  refers  to  the  hardship  of  holding 
thftt  when  the  holder  of  the  Hen  attaches  the 
property  for  the  purpose  of  enforcing  the  Hen 
he  shall  be  deemed  to  have  waived  the  lieo. 
The  court  then  says:  "Why  it  should  be  said 
that,  when  the  officer  levies  on  the  property  to 
enforce  this  lien,  the  Innlseeper  loses  his  iien 
because  he  gives  np  his  possession.  I  cannot 
say.  The  officer  Is  his  agent  for  this  purpose. 
To  say  so  is  technical  in  the  highest  degree,  and 
defeats  justice.  The  innkeeper  is  not  surren- 
dering possession  to  the  owner,  nor  to  an  officer 
acting  in  furtherance  of  his  demand.  He  could 
bring  a  suit,  as  shown  above,  without  forfeit- 
ing his  lien ;  and  by  resorting  to  an  attachment 
he  simply  availed  himself  of  a  fact  giving  him 
the  right  to  attachment  to  enforce  a  debt  for 
which  there  was  a  Hen,  using  a  cumulative 
remedy." 

So,  also,  NeflF  v.  Rhodes,  20  Mo.  App.  847, 
holds  that  a  liveryman  who  proceeds  to  enforce 
his  lien  for  boarding  horses  by  levying  an  exe- 
cution thereon  under  a  Judgment  enforcing  the 
Hen  does  not  lose  his  Hen.  The  court  says  that 
the  authorities  holding  that  the  levy  of  the  exe- 
cution discharges  the  Hen  are  where  the  exe- 
cutions are  based  on  the  Judgments  In  suits  in- 
dependent of  the  lien,  as  if  one  having  a  lien 
should  bring  an  ordinary  action  on  account 
without  reference  to  the  lien. 

The  distinction  above  suggested  does  not  ap- 
ply to  Lambert  v.  Niclclass,  45  W.  Va.  527,  44 
L.  R.  A.  561,  31  8.  E.  951,  as  there  the  action 
was  brought  to  recover  a  personal  Judgment  for 
the  debt,  and  not  in  form  at  least  for  the  en- 
forcement of  the  lien,  although,  as  already 
Shown,  the  court  took  the  view  that  such  was 
the  real  purpose  of  the  attachment. 

The  reasoning  In  the  last  two  cases  would 
not  seem  to  apply  if  the  action,  instead  of  be- 
ing brought  upon  the  debt  secured  by  the  Hen, 
were  brought  for  another  debt. 

Stoppage  in  transitu;  seller's  Hen. 

The  case  of  Woodruff  v.  Noyes.  15  Conn.  335, 
has  been  frequently  cited  by  law  writers  as  au- 
thority for  the  position  that  a  seller  of  goods, 
by  causing  them  to  be  attached,  waives  his 
right  of  stoppage  in  transitu.  The  flrst  head- 
note  In  the  case  does  lay  down  that  proposition, 
and  an  instruction  to  that  effect  was  given  in 
the  court  below,  but  the  supreme  court  did  not 
pass  upon  the  question,  since  the  Instruotion 
was  in  the  appellant's  favor. 

The  Texas  supreme  court  upon  the  supposed 
authority  of  that  case,  and  the  authority  of  law 
writers  who  have  accepted  it  as  aut] 
50  L.  R.  A. 


I  in  Fox  V.  Willis,  60  Tex.  873,  tha.t  a  seller  of 
j  goods  waives  his  right  of  stoppage  in  transitu 
by  attaching  the  goods  for  the  purchase  price, 
at  least  if  he  is  not  In  Ignorance  of  the  facts 
npon  which  his  right  in  that  respect  depends. 
This  case,  however,  was  overruled  by  the  subse- 
quent case  of  Allyn  v.  Willis,  65  Tex.  65.  The 
court  in  the  latter  case  said  that  the  rule  that 
the  attachment  destroys  the  right  of  stoppage 
in  transitu  cannot  be  sustained  on  any  other 
theory  than  that  by  stopping  the  goods  in  trauH 
it  the  vendor  rescinds  the  contract  of  sale. 
The  court  then  points  out  that  the  effect  of 
stopping  goods  in  transit  is  not  to  rescind  the 
sale,  bnt  simply  to  place  the  seller  in  the  posi- 
tion he  was  in  before  the  transit  commenced, 
and  enable  him  to  enforce  the  seller's  Hen, 
which  arises  on  the  nonpayment  of  the  purchase 
money,  and  continues  until  the  goods  come, 
with  his  consent,  to  the  actual  possession  of  the 
buyer!  lliis  argument  against  the  rule  does  not 
seem  entirely  satisfactory  because  it  is  doubt- 
ful whether  the  statement  of  the  theory  on 
which  the  rule  rests  is  correct.  The  difficulty 
of  preserving  the  right  of  stoppage  in  transitu 
after  the  seller  has  attached  the  goods  would 
seem  to  arise  from  the  fact  that  he  has  taken 
a  position  which  is  inconsistent  with,  the  con- 
tinuance of  his  seller's  lien,  the  prolongation 
of  which  is  the  function  of  stoppage  in  transitu. 
It  is  true  that  neither  the  seller's  lien,  nor  the 
right  of  stoppage  in  transitu,  depends  upon  a 
rescission  of  the  sale,  bnt  the  seller's  lien  de- 
pends upon  possession  by  the  seller,  and  it  is 
a  serious  question  whether  possession  by  virtue 
of  that  Hen  is  not  lost  by  a  levy  at  the  instance 
of  the  lienor.  If  a  levy  would  operate  to  ter- 
minate the  possession  nnder  the  seller's  lien, 
and  therefore  destroy  the  lien,  it  wonid  seem 
that  it  should  have  the  same  effect  on  the  right 
of  stoppage  in  transitu,  which  is  a  mere  sub- 
stitute for,  or  a  prolongation  of,  the  seller's 
lien. 

A  seller  of  goods,  who  took  them  as  the  prop- 
erty of  the  buyer,  waives  his  right  to  reclaim 
the  goods  on  the  ground  that  as  they  were  sold 
for  cash  to  be  paid  on  delivery,  and  the  price 
wtfs  not  paid,  no  title  passed.  Heller  v.  Elliott, 
45  N.  J.  L.  564. 

Carrier's  Hens. 

A  common  carrier  waives  Its  Hen  by  suing 
out  an  attachment  and  levying  on  the  property. 
Wlugard  v.  Banning,  39  Cal.  543.  In  this  case 
it  appeared  that  the  carrier's  affidavit  for  at 
tachment  stated,  as  required  by  statute,  that 
the  debt  was  not  secured  by  any  Hen,  pledge* 
r  mortgage.  The  ground  of  the  decision,  how- 
ver,   is   that   the  carrier,   by  authorising  the 
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lery,  Toluntarily  surrendered  the  possession. 
The  court  said  that  after  the  selsnre  under  the 
attachment  the  property  was  no  longer  In  the 
carrier's  possession,  and  that  the  officer  was  not 
In  possession  as  its  agent,  but  as  an  officer  re- 
sponsible to  the  owner  as  well  as  to  the  carrier. 
In  Barnard  v.  Wheeler,  24  Me.  412,  the  court, 
while  holding  that  the  owners  of  a  vessel  did 
not  waiye  their  lien  for  freight  by  attaching 
goods  not  subject  to  the  lien,  said  that  If  the 
Identical  goods  had  been  attached  it  might  have 
been  otherwise. 

Laborer's  or  manufacturer's  lien. 

One  who  has  a  lien  on  goods  for  labor  upon 


them  waives  his  lien  by  attaching  the  gooda 
Legg  T.  Willard,  17  Pick.  140,  28  Am.  D«c 
282.  The  ground  of  the  decision  is  not  tta  ed. 
but  it  was  undoubtedly  the  loss  of  posaenioB. 
A  manufacturer  does  not  waive  his  lien  oa 
goods  delivered  to  him  to  be  manufactored  br 
receipting  for  the  same  to  an  officer  irtio  1mm 
attached  them  at  the  instance  of  a  third  pefsoi, 
it  being  agreed  that  he  should  continue  to  re- 
tain his  Hen ;  nor  does  he  waive  such  lien  bj 
himself  attaching  the  goods  on  a  claim  isehid- 
Ing  the  debt  secured  and  another  one.  It  bet&g 
his  intention  to  retain  his  lien.  Townsead  t. 
Newell,  14  Pick.  332.  G.  H.  P. 
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NORFOLK  k  WESTERN  RAILWAY  COM- 

PANY,  Appt,, 

V. 

OLD   DOMINION  BAGGAGE  TRANSFER 

COMPANY, 


( 


Va. 


) 


1.     The  adoption  of  tbe  lanflruase  of  the 
EnirllBH  rallvray^  and  canal  tralRc  act, 

1854  (17  &  18  Vict.  chap.  31).  by  the  Vir- 
ginla  act  of  March  8,  1892,  making  it  un- 
lawful for  any  common  carrier  "to  make  or 
give  any  undue  or  unreasonable  preference 
or  advantage"  to  any  person,  place,  or  de- 
scription of  traffic,  Includes  the  adoption  of 
the  construction  previously  given  to  that 
language  by  the  English  courts. 
9.  An  exclnslve  prlvlleg^e  g^lven  by  a 
railroad  company  to  one  bagrflragre 
transfer  company  for  entering  the  rail- 
road depot  to  solicit  business,  without  Inter- 
fering with  the  right  of  a  rival  company  to 
receive  and  deliver  baggage  at  the  station. 
Is  not  in  violation  of  act  March  3,  1892,  pro- 
hibiting any  undue  or  unreasonable  preference 
by  any  common  carrier  to  any  person,  since 
this  statute,  which  was  adopted  from  Eng- 
land, had  been  previously  construed  by  the 
English  courts  to  apply  only  to  preferences 
by  common  carriers  in  respect  to  their  serv- 
ices as  carriers. 

(January  17,  1901.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  the  City  ol  Lynch- 
burg in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  defendant  from  excluding 
plaintiff  from  the  privil^e  of  prosecuting 
its  business  within  the  defendant's  station. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  JosepH  I.  Doran  and  F.  S. 
Kirkpatriok,  for  appellant: 

The  Union  station  property  in  Lynchburg, 
Virginia,  belongs  to  the  Norfollc  k  Western 


Railway  Company.  The  Norfolk  and  West- 
ern Railway  Company,  just  as  any  other 
owiier  of  property,  may  admit  or  exclude 
any  person  from  the  property  at  its  diMre- 
tion,  except  to  the  extent  that  the  common 
law  or  legislation  regulating  the  duty  of  tbe 
Norfolk  &.  Western  Railway  Company  as  a 
common  carrier  towards  the  public  nmy 
change  the  rule  whidi  would  govern  in  any 
other  case  of  the  ownership  of  real  esta:<*. 

Jencks  v.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,258;  The  D.  R.  Martin,  11  BlatcM. 
233,  Fed.  Cas.  No.  4,092;  Express  Cases,  IK 
U.  S.  1,  sub  nom,  Memphis  d  L.  R.  R.  Co.  t. 
SoxUlwin  Exp.  Co,  29  L.  ed.  791,  6  Sup.  Ct 
Rep.  542,  628 ;  Barney  v.  Oyster  Bay  d  H.  8. 
B.  Co,  67  N.  Y.  301,  23  Am.  Rep.  115;  .Yap- 
man  V.  People  J  19  Mich.  353;  LfOndrufon  v. 
State,  31  Ark.  50,  25  Am.  Rep.  547;  Orisicold 
V.  Webb,  18  R.  I.  649,  7  L.  R.  A.  302,  19  AU. 
143 ;  Fiuktr  v.  Georgia  R.  d  Bkg,  Co.  SI  Ga. 
461,  2  L.  R.  A.  843,  8  S.  £.  529;  Cos^roi^eT. 
Augusta,  103  Ga.  835,  42  L.  R.  A.  711,  31  a 
E.  446 ;  New  York,  N.  H.dH.R.  Co,  v.  Sec- 
viU,  71  Conn.  136,  42  L.  R.  A.  157.  41  AtL 
246 :  Audenried  v.  PhUaMphia  d  R.  R.  Co- 
68  Pa.  370,  8  Am.  Rep.  195. 

The  legislation  of  Virginia  hftying  bees 
copied  from  the  English  r&ilway  and  canal 
traffic  act,  which  the  English  courts  M 
adopted,  it  must  be  presumed  that  the  legis- 
lature had  the  construction  in  mind  adTerss 
to  the  claim  of  the  complainants,  and  intend- 
ed to  incorporate  it  into  the  legislation. 

Doswell  y.  Buchanan,  3  Leigh,  365,  23  Am. 
Dec.  280;  Danville  v.  Pace,  25  Gnatt  1,  15 
Am.  Rep.  663;  Mangus  v.  McCleUand,  J3 
Va.  780,  22  S.  E.  364;  Broton  v.  Walker,  161 
U.  S.  591,  40  L:  ed.  819,  5  Inters.  Com.  Rey- 
369,  10  Sup.  Ct.  Rep.  644;  Willis  v.  EasUm 
Trust  d  Bkg.  Co,  160  U.  S.  295,  42  L.  ed.  752. 
IS  Sup.  Ct.  Rep.  347;  McDonald  v.  Horey, 
110  U.  S.  619,  28  L.  ed.  269,  4  Sup.  Ci.  K^?. 
142;     Texas   d    P.    R.    Co.  ▼.    Interstate 


NoTB. — ^The  conflicting  decisions  on  the  right 
of  a  carrier  to  discriminate  between  hackmen 
and  similar  solicitors  of  business  are  found  in 
a  note  to  Cole  v.  Rowen  (Mich.)  13  L.  R.  A. 
848. 

'  In   favor  of  such   excluslTe  right,   see  also 
Lucas  y.  Herbert  (Ind.)  37  L.  R.  A.  876;  New 
York,  N.  H.  &  H.  R.  Co.    v.    Scovlll     (Conn.) 
50  L.  R.  A. 


42  L.  R.  A.  157 ;  Kates  v.  Atlanta  Bappise  A 
Cab  Co.  (Ga.)  46  L.  R,  A.  431:  and  Go-Ib^ot 
V.  St.  Paul  Union  Depot  Co.  (Minn.)  47  L.  R 
A.  532. 

For  denial  of  such  exclusive  privilege,  aet 
also  Indianapolis  Union  R.  Co.  v.  Dohn  (!»] ' 
45  L.  R.  A.  427 :  Lindsey  v.  Annlston  (Ala.)  V 
L.  R.  A.  436. 


.  > 
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Commerce  Cofnmiasion,  162  U.  S.  197,  40  L. 
ed.  940,  6  Inters.  Com.  Rep.  405,  16  Sup.  Ct 
Rep.  666;  Interstate  Commerce  Commission 
y.  Baltimore  d  O.  R.  Co.  145  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Com.  Rep.  92,  2  Sup.  Ot. 
Rep.  844. 

A  mere  private  damage  by  excluding  from 
the  station  premises  or  other  property  of  the 
company  any  person  who  is  not  using  or  in- 
tending tu  use  the  railway  is  not  a  violation 
of  the  act. 

Barker  v.  Midland  R,  Co,  18  C.  B.  46; 
Beadell  v.  Eastern  Counties  R,  Co,  2  C.  B. 
N.  S.  509, 1  Nev.  k  Macn.  Ry.  &  Canal  Traffic 
Oases,  56;  Painter  v.  London,  B.  d  S.  C.  R. 
Co,  2  C.  B.  N.  S.  702,  1  Nev.  &  Macn.  Ry.  & 
Canal  Traffic  Cases,  58;  Ilfracomhe  Public 
Conveyance  Co,  v.  London  d  8,  W.  R.  Co,  1 
Nev.  ft  Macn.  Ry.  ft  Canal  Traffic  Cases, 
61 ;  Foulger  v.  Steadman,  L.  R.  8  Q.  B.  65 ; 
Holey.  Dighy,  27  Wedc.  Rep.  884;  Perth 
General  Station  Committee  v.  Ross  [1897] 
A.  C.  479;  Hutohinson,  Oarr.  §§  60,  61. 

American  cases  are  to  the  same  effect. 

Old  Colony  R.  Co,  v.  Tripp,  147  Mass.  35, 
17  N.  E.  89;  Atlantic  Exp,  Co,  v.  Wilming- 
ton d  TV*.  R,  Co.  Ill  N.  C.  463,  18  L.  R.  A. 
303,  4  Inters.  Com.  Rep.  294,  16  S.  E.  393; 
New  York  C.  d  H,  R.  R,  Co,  v.  Flynn,  74 
Hun,  124,  26  N.  Y.  Supp.  869 ;  tfew  York  C, 
d  E,  R.  R,  Co^Y.  Bheetey,  57  N.  Y.  S.  R.  766, 
27  N.  Y.  Supp.  185 ;  Brown  v.  tfevc  York  G. 
d  H,  n,  R.  Co,  75  Hun,  355,  27  N.  Y.  Supp. 
69;  Interstate  Commerce  Commissi<m  v. 
Baltimore  d  O,  R,  Co,  145  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Oom.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  Texas  d  P,  R.  Co,  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  40  L. 
ed.  940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666;  8t,  Louis  Drayage  Co,  v.  Louis- 
ville d  N,  R.  Co.  5  Iirters.  Com.  Rep.  137,  65 
Fed.  Rep.  39;  Kentucky  d  I.  Bridge  Co,  v. 
Louisville  d  N,  R.  Co,  2  L.  R.  A.289, 2  Inters. 
Com.  Rep.  351,  37  Fed.  Rep.  567;  Hopkins 
V.  United  States,  171  U.  S.  579,  43  L.  ed.  290, 
19  Sup.  Ct  Rep.  40. 

It  IS  not  a  reasonable  regulation  of  the 
railway  business  to  compel  a  railway  com- 
pany to  allow  all  persons  who  are  desirous 
of  carrying  baggage  for  passengers  to  solicit 
business  upon  the  property  belonging  to  the 
railway  company,— especially  if  tiie  railway 
company,  either  itself  or  through  one  bag- 
gage transfer  company  selected  by  it,  fur- 
nishes adequate  facilities  to  the  public. 

Cooley,  Const.  Lim.  670,  671 ;  Pumpelly  v. 
Orren  Bay  d  M,  Canal  Co,  13  Wall.  166,  20 
L.  ed.  557. 

A  stato  cannot  do  that  which  in  law 
amounts  to  the  taking  of  private  property, 
unless  it  be  for  a  public  use,  by  due  process 
of  law,  and  with  just  compensation. 

Railroad  Commission  Cases,  116  U.  S. 
807,  sub  nom.  Stone  v.  Farmers*  Loan  d  T. 
Co,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  33$,  1191 ; 
Reagan  v.  Farmers*  Loan  d  T,  Co.  154  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047;  Cole  v.  La 
Orange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup.  Ct. 
Rep.  416;  Bank  of  Columhin  v.  Okely,  4 
Wheat.  235,  4  L.  ed.  559;  Wilkinson  v.'  Le- 
land,  2  Pet.  627,  7  L.  ed.  542;  Bowman  v. 
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Middleton,  1  Bay,  252 ;  Cosgrove  v.  Augusta, 
103  Ga.  835,  42  L.  R  A.  711,  31  S.  E.  445; 
State  V.  Chicago,  M.  d  St,  P,  R,  Co,  36  Minn. 
402,  31  N.  W.  365;  Missouri  P,  R.  Co,  v.  ^e- 
hraska,  164  U.  S.  403,  41  L.  ed.  489,  17  Sup. 
Ct.  Rep.  130. 

Messrs,  Caskie  ft  Coleman,  for  appel* 
lee: 

It  will  be  noted  that  the  trend  of  the 
American*  courts  is  to  deny  to  railway  com- 
panies such  rights  as  are  claimed  by  the  Nor- 
folk ft  Western  Railway  Company  here,  up- 
on grounds  of  public  policy. 

State  V.  Reed,  76  Miss.  211,  43  L.  R.  A. 
134,  24  So.  308 ;  Kalamazoo  Hack  d  Bus  Co^ 
V.  Sooisma,  84  Mich.  194,  10  L.  R.  A.  819,. 
47  N.  W.  667;  Montana  Union  R,  Co,  v. 
Langlois,  9  Mont.  419,  8  L.  R.  A.  753,  24 
Pac.  209;  Cravens  v.  Rodgers,  101  Mo.  247^ 
14  S.  W.  106;  McConnell  v.  Pedigo,  92  Ky. 
465,  18  S.  W.  15;  Indianapolis  Union  R.  Co. 
V.  Dohn,  163  Ind.  10,  45  L.  R.  A.  427,  53  N. 
E.  937. 

It  is  against  public  policy  to  permit  a 
railway  company  to  grant  special  privileges 
and  immunities,  such  action  tendincr  to  re- 
strict competition,  create  monopoly,  and 
enhance  the  charges  which  the  public  have 
to  pay. 

At  the  time  the  Virginia  statute  was  first 
enacts,  in  1867,  the  English  decisions  in 
reference  to  the  English  railway  and  traffic 
act  were  not  in  harmony,  if,  indeed,  they 
could  be  reconciled  e\'en  now. 

Marriott  v.  London  d  8.  TV.  R.  Co.  1  C.  B. 
N.  S.  499. 

If  the  English  courts  vary  their  construc- 
tion of  a  statute  which  is  common  to  the 
two  countries,  we  do  not  hold  ourselves 
bound  to  fluctuate  with  them. 

Catlicart  v.  Robinson,  5  Pet.  264,  8  L.  ed. 
120. 

Harrlsom,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  by  the  0!d( 
Dominion  Baggage  Transfer  Company  alleg- 
ing that  it  was  engaged  at  Lynchburg  in  the 
baggage  transfer  business;  that  the  Lynch- 
burg l^aggage  Transfer  Company  was  en- 
gaged in  a  rival  business  at  tne  same  place, 
and  that  complainant  and  ite  rival  had  both 
theretofore  been  allowed  to  enter  the 
grounds  of  the  appellant  atteched  to  the 
Union  stetion,  for  the  purpose  of  soliciting 
baggage  from  persons  alighting  from  the 
trains  at  that  point.  That  the  appellant 
had  since  leased  to  ite  rival,  the  Lynchburg 
Baggage  Transfer  Company  the  right  to  so- 
licit incoming  baggage  at  the  said  stetion, 
and  had  refused  to  allow  complainant  to  en- 
joy the  same  privilege;  that,  in  consequence 
of  being  excluded  by  appellant  from  its  sta- 
tion premises,  the  private  business  of  com- 
plainant had  been  practically  destroyed. 

The  prayer  of  the  bill  is  that  the  Norfolk 
&  Western  Railway  Company  may  be  re- 
strained from  giving,  and  the  Lynchburg 
Transfer  Company  from  receiving,  the  undue 
preference  and  advantege  complained  of,  and 
that  the  appellant  may  be  required  to  fur- 
nish appellee  the  same  or  equally  as  good 


7d4 


VlBUFM^   SUPUKME   CoUiiT  OP   APPEALS. 


Jav., 


facilities  as  are  furnished  to  the  Lvnchburji^ 
Transfer  Company  in  the  conduct  of  its  busi- 
ness. 

From  a  decree  granting  the  relief  asked 
by  appellee  this  appeal  has  been  taken. 

There  is  no  allegation  in  the  bill  that  ap- 
pellee has  been  prevented  or  hindered,  in 
any  way,  from  delivering  or  receiving  bag- 
gage at  the  station,  for  Uie  traveling  public 
employed  by  it  for  that  purpose,  or  that  the 
traveling  public  has,  in  any  way,  been  in- 
convenienced or  interfered  with  at  the  sta- 
tion in  the  delivery  or  removal  of  baggage 
M  which  appellee  held  checks  or  orders. 
The  sole  ground  of  complaint  is  that  appellee 
has  been  denied,  by  appellant,  the  privilege 
of  using  its  station  for  the  purpose  of  solic- 
iting the  delivery  of  baggage  from  persons 
arriving  upon  its  trains.  Ae' question  pre- 
sented involves  the  constructito  of  9  3  of  an 
act  to  regulate  carriers,  approved  March  3, 
1802,  which  appellee  insists  is  violated  by 
the  refusal  of  appellant  to  allow  it  the  same 
rights  in  the  matter  of  soliciting  baggage 
that  are  extended  to  the  Lynchburg  Transfer 
Company.  That  act  is  in  the  following 
words:  "It  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this 
act  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particu- 
lar person,  company,  firm,  corporation,  or  lo- 
cality, or  any  particular  description  6t  traf- 
fic in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  descrip- 
tion of  traffic^  to  any  undue  or  unreasonable 
prejudice  or  cR  sad  vantage  in  any  respect 
whatsoever."    Acts  1891-2,  p.  695. 

This  law  was  originally  passed  by  the  leg- 
islature in  1867  (Acts  1866-67,  p.  725),  and 
has  been  continuously  in  force  until  the 
present  time.  It  was  taken  from,  and  is  in 
tbe  words  of.  §  2  of  the  English  railwav  and 
canal  traffic  act  1854,  17  Sl  18  Vict  chap.  31. 
The  legislature  having  taken  from  the  Eng- 
lish act  the  language  Uf^od  in  §  3  of  the  act 
approved  March  3.  1892,  adopted  therewith 
the  construction  placed  upon  that  language 
by  the  English  courts.  In  Doswell  v.  Bu- 
chanan, 3  rx»igh,  379,  23  Am.  Dec.  280,  Carr, 
J.,  said:  "It  is  admitted  that  where  the 
construction  of  an  English  statute  has  been 
settled  by  a  series  of  decisions,  and  our  leg- 
islature enacts  that  statute  in  toUdem  ver- 
biSj  tlie  construction  must  be  considered  as 
adopted  along  with  the  statute." 

In  Dfntville  v.  Pao^',  25  Gratt.  1-5,  18  Am. 
Rep.  063,  Staples,  J.,  said:  "It  is  not  to  be 
supposed  that  the  legislature  incorporated 
into  our  laws  an  important  statute  of  an- 
other state  in  ignorance  of  the  interpretetion 
given  to  it  by  the  courto  of  that  state.  It 
must  be  presumed,  rather,  that  the  legisla- 
ture, in  adopting  the  precise  phraseology,  in- 
tended to  adopt  along  with  it  the  interpreta- 
tion also." 

In  Manffus  v.  McClelland,  93  Va.  786,  22 
S.  E.  364,  Keith,  P..  said:  "It  is  a  familiar 
rule  of  construction  that  where  a  statute 
hj\8  been  construed  by  the  courts,  and  is 
then  re-enacted  by  the  legislature,  the  con- 
struction given  to  it  is  presumed  to  be  sanc- 
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tioned  by  the  legislature,  and  thenceforth  be- 
comes obligatory  upon  the  courts.'* 

This  rule  of  construction  has  been  applifd 
by  the  supreme  court  to  the  same  section  of 
the  English  traffic  act,  now  under  considers- 
tion,  from  which  was  also  taken  the  3d  ese- 
tion  of  the  Interstate  Commerce  Act. 

In  inter 8iate  Commerce  Oommisnom  v. 
Baltimore  d  0.  R.  Co.  145  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct 
Rep.  844,  Mr.  Justice  Brown  a&id:  *3iit  w 
far  as  relates  to  the  question  of  'undue  pref- 
erence,* it  may  be  presumed  that  Congress, 
in  adopting  the  language  of  the  English  set, 
had  in  mind  the  oonstructions  given  to  tiieec 
words  by  the  English  courts,  and  intended  to 
incorporate  them  into  the  statute." 

In  view  of  .this  settled  rule  of  collstnl^ 
tion,  we  must  look  to  the  interpreUtioo 
which  had  been  put  upon  the  English  act  by 
the  Englirti  courts  at  the  time  of  its  ado{y^ 
tion  by  the  legislature  in  1867,  and  be 
guided  by  those  decisions  in  interpreting  the 
legislation  in  question. 

In  the  early  English  case  of  Barker  t. 
MidUmd  R.  Co,  (1856)  18  C.  B.  46,  tlie 
plaintiff  sued  the  railway  company  for  re- 
fusing to  permit  him  to  drive  on  its  ststion 
premises  with  his  omnibus  for  the  purpose 
of  taking  persons  to  the  stetion  and  brin^ 
ing  others  away.  All  of  th^  judges  delir- 
ered  opinions  holding  that  the  case  wt5  not 
within  the  English  traffic  act  1854,  i7  &  U 
Vict.,  saying  that  it  would  be  extraordinary 
if  any  such  right  existed  in  one  to  whom  the 
company  ow^  no  direct  duty.  That  tlie 
plaintiff  was  not  a  person  wishing  to  travel 
by  the  railway,  or  to  send  goods  by  it,  bm 
a  person  who  carries  to  and  from  the  rail- 
way persons  who  are  desirous  of  using,  or 
who  have  used,  the  raikray.  That  the  sctior 
had  neither  principle  nor  any  oolor  of  tu 
thority  to  sustein  it. 

In  the  case  of  Bcadell  v.  Eastern  Covntles 
R.  Co.  (1867)  2  C.  B.  N.  S.  509,  the  r*il»»> 
company  had  agreed  with  a  cab  proprietor. 
in  consideration  of  his  paying  £600  per  ar- 
num,  to  allow  him  the  exclusive  privilege 
of  plying  for  hire  with  flys  within  the  sU- 
tion.  AnoUier  oab  proprietor  sought  an  in 
junction  against  the  railway  oompany  nnd»T 
the  English  traffic  act,  but  as  he  failed  to 
allege  or  prove  inconvenience  to  the  pub'ii^ 
arising  from  the  arrangement,  and  sbo^r^l 
only  private  damages,  an  injunction  wa.<!  r^ 
fused,  Williams,  J.,  saying:  "The  affidavit? 
upon  which  this  motion  is  founded  do  no! 
show  that  the  agreement  with  Clark  is  n»: 
highly  beneficial  to  the  public  as  well  as  1^ 
the  company.  And  it  has  been  expressly  laid 
down,  in  a  case  which  has  not  been  cited- 
Re  Barrett,  1  C.  B.  N.  S.  428,— that  the  pUt- 
ute  in  question  was  passed  for  the  benefit  ri 
the  public,  and  not  for  that  of  individuals." 

In  the  case  of  Painter  v.  London,  B.  rf  <^. 
C.  R.  do.  (1857)  2  C.  B.  N.  S.  702.  the  rail 
way  company  had  granted  exclusive  permif 
sion  to  a  limited  number  of  fly  proprietor* 
to  ply  for  hire  within  the  station.  One  o| 
the  fly  proprietors,  who  had  been  sxdudel 
from  participation  in  the  arrangement, 
sought  an  injunction  against  the  oompaDT. 
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under  the  Englierh  traffic  act^  which  was  re- 
fused, Creswell,  J.,  saying:  "I  am  of  opin- 
ion that  no  ground  is  presented  to  justify 
the  interference  of  the  court.  Before  we  put 
the  powers  of  the  act  in  motion  we  must  be 
satisfied  that  there  is  some  substantial  in- 
jury or  inconvenience  to  the  public,  and  that 
the  complaint  is  bona  fide  made  on  behalf 
of  the  public."  Williams,  J.,  said:  ''The 
complaint  must  come  from  those  who  use  the 
railway.*' 

These  cases  had  all  been  decided  some 
years  before  the  adoption  of  the  English  act 
by  the  legislature  in  1867.  The  construction 
put  by  them  upon  the  act  has  since  been  re- 
peatedly approved  by  the  English  courts. 
In  the  recent  case  of  Perth  Oeneral  Station 
Committee  v.  Ross  [1897]  A.  C.  479,  it  was 
held  that  a  railway  company  owning  a  ho- 
tel of  their  own  within  the  limits  of  the  sta- 
tion may  qualify  their  permission  to  other 
hotel  proprietors  and  t^ieir  servants  to  have 
free  access  to  the  platform  with  the  condi- 
tion that  on  those  occasions  no  hotel  serv- 
ant should  wear  a  distinctive  badge  or  liv. 
ery,  Lord  MacNaghten  saying:  ''The  oues- 
tion  seems  to  be  this:  Is  the  responaent, 
when  not  using  or  desirous  of  using  the  rail- 
way, entitled  as  of  right,  by  himself  or  his 


servants,  to  enter  the  station?  Or,  to  put 
the  question  in  simpler  form,  are  the  appel- 
lants entitled  to  exclude  all  persons  other 
than  those  who  use  or  are  desirous  of  using 
the  railway?  ...  It  seems  to  me  that 
the  question  of  law  was  decided,  and  de- 
cided rightly,  forty  years  ago  by  the  court 
of  common  pleas  in  the  case  of  Barker  v. 
Addland  If.  Co,  18  C.  B.  46."  Thus,  as  late 
as  1897  the  construction  put  upon  the  En.^- 
lish  act  in  1856  is  adhered  to  and  approved. 

Treating  this  construction  as  incorporat- 
ed into  §  3  of  the  act  of  1892,  when  that  act 
was  adopted  by  the  legislature  in  1867,  it*  is 
obvious  that  the  position  taken  by  appellee 
cannot  be  maintained. 

Inasmuch  as  the  construction  put  upon 
the  statute  in  question  by  the  English  courts, 
prior  to  our  Adoption  of  it,  is  conclusive  of 
the  case  at  bar,  we  have  deemed  it  unnec- 
essary to  cite  numerous  decisions  of  the 
American  courts  placing  the  same  construc- 
tion upon  statutes  similar  to  our  own. 

For  these  reasons  the  decree  appealed 
from  must  he  reversed,  and  this  court  will 
enter  such  order  as  the  lower  court  ought  to 
have  entered  dismissing  appellee's  bill  with 
costs. 
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City  Council  of  GREENVILLE,  Respt., 

V. 

Roy  KEMMIS,  Appi. 

1.  A  municipal  ordinance  malcinff  It 
an  offense  to  permit  gaming  In  the  place 
or  house  of  any  person  Is  not  Invalid  because 
the  state  had  enacted  a  statute  which  pro- 
hibited such  acts  In  public  places. 

2.  A  prlTate  room  In  a  liotel,  rented  by 
the  occupant,  is  his  "place"  or  bis  "house,** 
within  the  meaning  of  an  ordinance  malclng 
it  unlawful  to  permit  gaming  in  any  person's 
inclosure,  place,  or  house. 

S.  A  fine  of  9SO  for  violating  an  ordinance 
prohibiting  gaming  does  not  constitute  an 
error  of  taw  on  the  ground  that  It  is  excessive 
and  unjust,  where  it  Is  within  the  limits  pre- 
scribed by  the  city  charter  and  ordinance. 

(August  7,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Conunon  Pleas  Circuit  Court  for 
Greenville  County  dismissing  an  appeal  from 
a  judgment  of  the  Mayor  of  Greenville  im- 
posing a  fine  upon  defendant  for  violating 
an   ordinance  against  gambling.     Affirmed. 

The  grounds  of  the  defendant's  appeal  are 
as  follows: 

"(1)  That  his  honor  erred  in  confirming 
the  decision  of  the  mayor  in  finding  the  de- 
fendant guilty,  when  there  was  no  testimony 

Note. — For  municipal  regulation  of  gambling 
as  a  nuisance,  see  cases  in  note  to  State  v. 
Karatendlek  (La.)  39  L.  R.  A.  on  page  523. 

For  iDjunction  to  restrain  gambling,  see  Peo- 
ple ex  rel.   L*Abbe  v.   Lake  County  Dist.   Ct.  I 
(Colo.)  46  L.  R.  A.  850.  ' 
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to  show  that  the  alleged  gaming  took  place 
in  a  house,  place,  or  inclosure  belonging  to 
defendant,  or  in  a  place  used  for  gaming,  or 
that  there  was  any  evidence  of  any  gaming 
on  the  day  of  arrest,  when  defendant  had 
no  notice  of  the  charge  that  gaming  had  tak- 
en place  on  another  day.  (2)  His  honor 
erred  in  confirming  the  finding  of  the  mayor 
in  finding  the  defendant  guilty  of  keeping  a 
gaming  house,  when  the  testimony,  even  if 
competent,  showed  no  more  than  that  de- 
fendant had  engaged  in  a  single  game  of 
cards,  which  did  not  constitute  the  offense 
charged.  (3)  His  honor  erred  in  confirm- 
ing the  judgment  of  the  mayor,  when  he 
should  have  held  that  the  maximum  fine  al- 
lowed  by  ordinance  was  in  this  case  excessive 
and  unjust.  (4)  His  honor  erred  in  con- 
firming the  decision  and  judgment  of  the 
mayor,  when  he  should  have  held  that  as  de- 
fendant was  not  guilty  of  the  charge  under 
the  laws  of  South  Carolina,  which  laws  have 
defined  gaming  houses,  and  defendant  not 
being  the  keeper  of  a  public  house  as  defined 
by  the  said  laws  of  the  stete,  defendant  could 
not  be  guilty  under  an  ordinance  which  en- 
larges the  offense  beyond  the  limit  set  by  the 
legislature.  (6)  Because  his  honor  erred 
in  holding  that  the  cityordinance  under  which 
the  defendant  was  convicted  was  constitu- 
tional  and  valid,  and  that  the  mayor  had  ju- 
risdiction of  an  offense  created  by  said  ordin- 
ance, when  his  honor  should  have  held  that 
the  ordinance  was  void,  inoperative,  and  un- 
constitutional and  the  mayor  had  no  juris- 
diction of  the  offense  created  thereby;  and 
his  honor  should  have  held  that  when  the  law 
of  gaming  is  defined,  and  the  punishment  pre- 
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«cribed,  by  the  laws  of  the  state,  a  municipal 
corporation  is  not  authorized  to  suppress 
any  ^ming  not  prohibited  by  said  state  laws, 
but  it  is  confined  to  the  use  of  such  means 
as  may  be  within  its  power  to  enforce  with- 
in its  limits  the  law  as  defined  and  specifical- 
ly laid  down  by  the  legislature." 

Mr,  William  O.  Sirrine,  for  appellant: 

The  ordinance  is  unconstitutional  and  in- 
valid because  it  enlarges  the  offense  of  keep- 
ing a  gaming  house  as  already  defined  by  the 
law  of  the  state. 

The  defendant  could  not  have  been  con- 
^cted  under  the  statute. 

A  statute  imoosing  a  penalty  must  be 
strictly  construed. 

Holman  v.  Frost ,  26  S.  C.  290,  2  S.  E.  10; 
Guthrie  v.  Fisk,  3  Barn.  AC.  183;  Cearfoaa 
V.  State,  42  Md.  403. 

Since  all  of  the  powers  of  a  corporation 
are  derived  from  the  law  and  its  charter,  it 
is  evident  that  no  ordinance  or  by-law  of  a 
corporation  can  enlarge,  diminish,  or  vary 
its  powers. 

Dill.  Mun.  Corp.  $  317;  Cooley,  Const. 
Lim.  p.  221,  *  108;  State  ex  rel.  Heise  v. 
Columbia,  6  Rich.  L.  404;  Zylatra  v.  OharUa- 
ton,  1  Bay,  383;  Neio  York  v.  Nichols,  4 
Hill,  209;  Collins  v.  Hatch,  18  Ohio,  623,  51 
Am.  Dec.  466;  Newton  v.  Belger,  143  Mass. 
598,  ION.  £.404;  Savannah y.Uussey,  21  Ga. 
80;  Mount  Pleasant  v.  Breeze,  11  Iowa,  39P; 
lie  Lee  Tong,  9  Sawy.  333,  18  Fed.  Rep.  253. 

When  the  general  law  of  tiie  state  has  de- 
fined the  crime  of  gambling  and  keeping  a 
gambling  house,  and  prescribed  the  punish- 
ment therefor,  the  power  of  the  court  to  sup- 
press must  be  exercised  within  those  limits. 

The  power  to  make  ordinances  must  not 
only  be  exercised  strictly  within  the  limits 
of  the  charter,  but  in  perfect  subordination  to 
the  Constitution  and  general  law  of  the  land, 
and  the  rights  dependent  thereon. 

17  Am.  &  £ng.  Enc.  Law,  p.  251. 

Even  if  the  ordinance  is  valid  the  defend- 
ant is  not  guilty  of  the  offenee  charged. 

The  ordinance  provides  that  it  shall  be  un- 
lawful to  "permit  his,  her,  or  their  enclosure 
or  place  or  house  to  be  used  as  a  place  for 
gaming. 

6  Am.  ft  Eng.  Enc.  Law,  p.  638;  18  Am.  & 
Eng.  Enc.  Law,  p.  462;  United  States  v. 
Bevans,  3  Wheat.  336,  4  L.  ed.  404;  Com.  v. 
Jor^e8,  142  Mass.  573,  8  N.  E.  603 ;  Bows  v. 
Fenwick,  43  L.  J.  M.  C.  N.  S.  107 ;  Coleman 
V.  State,  20  Ala.  51;  Cook  v.  Humher,  11  C. 
B.  N.  S.  33. 

Mr.  B.  A.  Morgan*  for  respondent: 

As  in  case  of  other  crimes  of  like  nature, 
the  offense  of  keeping  a  gaming  house  may 
be  inferred  from  other  facts  proved,  without 
being  itself  established  by  the  testimony  of 
witnesses. 

8  Am.  ft  Eng.  Enc.  Law,  p.  1091,  subd.  6. 

Whether  the  fact  that  defendant  per- 
mitted a  ^me  of  carde  to  be  gambled  upon 
but  once  m  his  house  is  sufiicient  evidence 
to  support  an  indictment  for  keeping  a  gam- 
ing house  is  a  question  for  the  jury. 

8  Am.  ft  Eng.  Enc.  Law,  p.  1092,  note. 

The  room  or  suite  of  rooms  occupied  by 
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each  lodger  or  family  constitutes,  of  itself, 
the  dwelling  house  of  such  lodger  or  family. 

2  Bishop,  Crim.  Law,  S  108;  State  v. 
M'Dowell,  Dud.  L.  347. 

The  state  and  the  city  each  has  distinct 
and  separate  jurisdiction  of,  and  powers  over, 
the  same  act  violating  both  the  state  and 
the  city  law,  and  the  city  may  punish  an 
act  though  not  in  violation  of  the  state  law. 

Anderson  v.  O'DonneU,  29  S.  C.  368,  1  L. 
R.  A.  632,  7  S.  E.  623;  Ew  parte  Schmidt,  24 
S.  C.  363. 

Under  the  police  power  of  the  state  the  leg- 
islature could  enact  a  law  making  the  act 
at  bar  an  offense  against  the  state. 

Assuming  that  the  legislature  had  the 
power  to  pass  the  ordinance,  there  can  be  no 
doubt  that  it  had  the  right  to  delegate  that 
power  to  the  municipal  authorities  as  the 
governmental  agent  of  the  state  within  the 
corporate  limits  of  the  town. 

Summerville  v.  Pressley,  33  S.C.  66,8  LuR. 
A.  854,  11  S.E.  346  ;1  Dill.  Mun.  Corp.  3ded. 
§  144;  Harrison  v.  Baltimore,  1  Gill,  264; 
State  eao  rel.  Burton  v.  WiUiams,  11  S.C. 290. 

A  single  act  is  a  violation  of  the  law. 

State  V.  Cassety,  1  Rich.  L.  91;  State  ▼. 
Mooty,  3  Hill,  L.  187. 

Mclrer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  tried  and  convicted  be- 
fore the  mayor's  court  for  the  city  of  Green- 
ville for  a  violation  of  one  of  the  ordinances 
of  said  city,  and  sentenced  to  pay  a  fine  of 
$50,  or  be  imprisoned  for  the  term  of  thirty 
days.  He  paid  the  fine  under  protest,  and 
gave  notice  of  appeal  to  the  circuit  court, — 
upon  what  grounds  does  not  appear  in  the 
''case."  That  appeal  was  heard  by  his 
honor.  Judge  Watts,  who  passed  the  follow- 
ing order  dismissing  the  appeal:  *'The 
above- stated  case  came  up  before  me  for  hear- 
ing upon  appeal  from  the  mayor's  court  of 
the  city  of  Greenville  upon  exceptions  stated, 
matter  written  and  oral ;  the  oral  being  as  to 
matters  jurisdictional.  Upon  hearing  said 
case  upon  said  appeal,  and  after  the  argu- 
ment of  appellant's  counsel,  it  is  ordered 
that  the  exceptions  or  grounds  of  appeal  be 
overruled,  the  appeal  dismissed,  and  the 
judgment  of  the  court  below  confirmed." 
From  this  order  the  defendant  has  appealed 
to  this  court  upon  the  several  grounds  set 
out  in  the  recora,  which  will  be  incorporated 
by  the  reporter  in  his  report  of  this  case. 
So  far  as  these  grounds  raise  any  question  of 
fact,  they  may  be  passed  by  with  the  simple 
remark  that  this  court  has  no  jurisdiction 
to  review  decisions  of  questions  of  fact  in 
such  a  case  as  this.    We  do  not,  therefore, 

gropose  to  consider  these  grounds  seriatim, 
ut  will  confine  our  attention  to  the  ques- 
tions discussed  in  the  argument  of  counsel 
for  appellant. 

The  first  point  made  is  thus  stated  in  the 
argument  for  appellant:  ''The  ordinance  la 
unconstitutional  and  invalid  because  it  en- 
larges the  offense  of  keeping  a  gaming  house 
as  already  defined  by  the  law  of  the  state." 
The  first  remark  we  have  to  make  in  regard 
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to  this  point  is  that  it  seems  to  have  been  | 
made  under  a  misapprehension  of  the  true 
nature  of  the  case.  It  assumes  that  the  of- 
fense with  which  appellant  was  charged,  and 
of  which  he  was  convicted,  was  "keeping  a 
gaming  house/'  whereas  the  "case"  shows 
that  "the  charge  upon  which  defendant  was 
tried  was  permitting  his  place,  house,  or 
room  to  be  used  as  a  place  lor  gaming  with 
cards  for  money  or  other  stakes,"  in  viola- 
tion of  one  of  the  ordinances  of  the  city,  set 
out  in  the  "case,"  the  terms  of  which  will 
hereinafter  be  more  pai'ticularly  referred  to. 
And  the  mayor,  in  his  return,  which  is  set 
out  in  the  "case,"  states  the  offense  charged 
in  the  same  language.  The  mayor  nowhere 
says  what  he  is  quoted  by  counsel  for  appel- 
lant as  saying, — that  the  charge  was  "for 
keeping  a  gambling  house."  So  that  the 
first  point  made  by  appellant  cannot,  for  this 
reason,  be  sustained.  But  as  we  understand 
from  the  argument  that  the  real  ground 
taken  by  appellant  is  that  inasmuch  as  the 
state  has,  by  §  391  of  the  Criminal  Statutes, 
undertaken  to  legislate  upon  the  subject  of 
gaming,  and  after  making  it  a  penal  offense 
for  any  person  to  play  "at  any  tavern,  inn, 
store  for  the  retailing  of  spirituous  liquors, 
or  in  any  house  used  as  a  place  of  gaming, 
or  in  any  barn,  kitchen,  stable,  or  other  out- 
house, or  in  any  street,  highway,  open  wood, 
raceAeld,  or  open  place,  at  any  game  or 
games  with  cards  or  dice,"  etc.,  and  making 
it  the  duty  of  any  trial  justice  (now  magis- 
trate) to  prosecute  such  offenders,  also  made 
it  his  duty  to  prosecute  "the  keeper  or  keep- 
ers of  taverns,  inns,  stores  for  the  retailing 
of  spirituous  liquors,  public  places,  or  houses 
used  as  a  place  for  gaming  or  other  public 
house,"  and  declared  "that  every  person  so 
keeping  such  tavern,  inn,  retail  store,  public 
house,  or  house  used  as  a  place  for  gaming, 
or  such  other  public  house,"  shall,  upon  con- 
viction, be  imprisoned,  etc.,  showing  that  the 
offenses  thus  denounced  must  be  committed 
in  some  public  place,  it  is  not  competent  for 
the  municipal  corporation  of  the  city  of 
Greenville  to  pass  an  ordinance  going  be- 
yond this,  and  making  it  a  penal  offense  for 
a  person  to  permit  his  private  room  in  the 
city  of  Greenville  to  be  used  as  a  place  for 
gaming.  In  the  first  place,  it  may  be  ques- 
tioned whether  the  statute  referred  to  is  con- 
fined to  those  who  have  done  any  of  the  acts 
therein  forbidden  in  a  public  place.  Cer- 
tainly the  acts  denounced  as  criminal  offenses 
in  the  succeeding  section  ( 392 )  are  not  con- 
fined to  those  done  in  some  public  place.  But, 
waiving  this,  we  think  that,  even  if  the  crim- 
inal statutes  referred  to  can  be  so  construed 
as  to  relate  only  to  acts  done  in  some  public 
place,  still  there  is  no  reason  why  this  alone 
«an  be  regarded  as  sufficient  to  prevent  the 
municipal  corporation  of  the  city  of  Green- 
ville from  passing  the  ordinance  under  which 
appellant  has  been  convicted.  It  is  quite 
true  that  a  municipal  corporation  derives 
all  of  its  powers  from  its  charter,  and  can 
exercise  no  power  which  is  not  therein 
granted,  either  expressly  or  by  necessary  im- 
plication. But  by  the  act  to  charter  the  city 
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of  Greenville  (AcU  1885;  19  SUt.  atL.  109> 
the  city  council  of  Greenville  is  expressly 
vested  with  full  power  and  authority  to  pass 
all  such  ordinances  "as  shall  appear  to  them 
necessary  afid  requisite  for  the  security,  wel- 
fare, and  convenience  of  said  city,  for  pre- 
serving health,  life,  and  property  therein, 
and  securing  the  peace  and  good  government 
of  the  same,  and  may  fix  and  impose  fines 
and  penalties  for  the  violation  thereof:  pro- 
vided, nevertheless,  that  ...  no  fine 
shall  exceed  the  sum  of  fifty  dollars,  or  im- 
prisonment extend  for  a  period  longer  than 
thirty  days,  or  either,  or  both,  for  the  same 
offense."  In  pursuance  of  this  authority  the 
city  council  passed  the  ordinance  here  in 
question,  entiUed  "An  Ordinance  to  Prevent 
the  Pernicious  Practice  of,  and  Engaging  in. 
Gaming  for  Money  within  the  City  of  Green- 
ville, S.  C,"  one  of  the  provfsions  of  which 
is  that  "it  shall  not  be  lawful  for  any  per- 
son or  persons  to  .  .  .  permit  his,  her, 
or  their  enclosure  or  place  or  house  to  be 
used  as  a  place  for  gaming  with  cards 
.  .  .  for  nwney  or  other  stake;"  and  the 
punishment  to  be  imposed  for  such  offense  is 
a  fine  not  exceeding  $50,  or  imprisonment  for 
not  more  than  thirty  days. 

It  was  admitted  at  the  trial  that  the  room 
in  which  the  offense  was  alleged  to  have  been 
committed  was  occupied  by  tibe  defendant;  it 
being  a  furnished  room  in  the  building 
known  as  the  "Central  Hotel,"  rented  by  de- 
fendant. There  was  testimony  tending  to 
show  that  when  the  sergeant  of  police  en- 
tered the  room  he  found  the  defendant  sit- 
ting at  the  head  of  the  table,  on  which  there 
were  three  packs  of  cards,  and  a  pack  of 
poker  chips  near  the  defendant,  and  in  a 
bureau  drawer  the  sergeant  found  a  quan- 
tity of  poker  chips.  On  the  right  of  the  de- 
fendant two  other  persons  were  sitting,  one 
of  whom  had  money  in  his  hands.  There  was 
also  testimony  that  on  a  previous- occasion 
persons  were  seen  playing  cards  in  that  room, 
for  money,  in  the  presence  of  the  defendant. 
The  contention  on  the  part  of  the  appellant 
is  that  this  was  a  private  room  occupied  by 
defendant,  and  that,  inasmuch  as  the  law- 
making power  of  the  state  had  not  seen  fit 
to  make  it  a  criminal  offense  for  a  person  to 
permit  his  private  room  to  be  used  as  a  place 
for  gaming  with  cards  for  money,  the  city 
council  had  no  authority  to  do  so.  Grant- 
ing, for  the  sake  of  argument  only,  that -the 
legislature  has  not  seen  fit  to  make  it  a  crim- 
inal offense  for  a  person  to  permit  his  room 
in  a  buildii^  formerly  used  as  a  hotel,  which 
he  rents  and  occupies,  to  be  used  as  a  place 
for  gaming  with  cards,  we  see  no  reason 
whatever  why  that  should  operate  as  a  pro- 
hibition to  the  city  council  from  passing  such 
an  ordinance  as  that  here  in  question.  Com- 
mon experience  shows  that  city  corporations 
find  it  necessary,  for  the  peace  and  good  or- 
der of  the  city,  to  forbid  the  doing  of  many 
acts,  under  penalty,  as  to  which  the  legisla- 
ture has  not  found  it  necessary  to  legislate. 
The  ordinance  is  certainly  not  in  conflict 
with  any  act  of  the  legislature.  The  stat« 
legislation   upon  the   subject,  even   if   con- 
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strued  as  contended  for  by  appellant,  and  the 
municipal  legislation  here  in  question,  can 
both  stand  together,  and  there  is  no  conflict 
whatever.  The  utmost  that  can  be  said  is 
that  the  municipal  corporation,  under  the  au- 
thority vested  in  it  by  its  charter,  has  seen 
fit  to  make  an  act  done  within  the  corporate 
limits  a  criminal  offense,  which  the  legisla- 
ture has  not  seen  fit  to  constitute  such  an 
offense.  Indeed,  it  is  well  settled  in  this 
state,  at  least,  that  the  same  act  may  be  made 
an  offense  both  against  the  state  and  the 
municipal  law.  As  that  great  jurist,  Judge 
Cooley,  expresses  it  in  his  work  on  Constitu- 
tional Limitations,  at  page  199  of  the  sec- 
ond edition:  "Indeed,  the  same  act  may 
constitute  an  offense  both  against  the  state 
and  the  municipal  corporation,  and  both 
may  punish  it  without  violation  of  any  con- 
stitutional principle."  And  in  a  note  he  says, 
"Such  is  the  clear  weight  of  authority, 
though  the  decisions  are  not  uniform,"  and 
proceeds  to  cite  the  cases.  In  one  of  the 
cases  which  he  cites  {Rogers  v.  Jofies,  1 
Wend.  261),  we  find  the  following  language, 
which  is  so  appropriate  to  the  case  in  hand 
that  we  quote  it:  "If  the  legislature  have 
passed  a  law  regulating  as  to  certain  things 
m  a  city,  I  apprehend  the  corporation  are 
not  thereby  restricted  from  making  further 
regulations."  To  the  authorities  cited  by 
this  distinguished  author  we  may  add  the 
case  of  Cross  v.  North  CaroliTia,  132  U.  S. 
132,  33  L.  ed.  287, 10  Sup.  Ct.  Rep.  47,  es- 
pecially at  page  139,  132  U.  S.  page  290,  33 
L.  ed.,  and  page  49,  10  Sup.  Ct.  Rep.  decided 
since  Judge  C^ley  wrote.  This  doctrine  has 
been  expressly  recognized  and  approved  in 
this  state  (see  State  ex  rel.  Burton  v.  Wil- 
liams, 11  S.  C.  288,  and  the  cases  therein 
cited),  and  has  again  been  approved  in  the 
comparatively  recent  case  of  Anderson  v. 
O'Donnell,  29  S.  C.  368,  369,  1  L.  R.  A.  636, 
637,  7  S.  E.  528,  629.  If  this  be  so,  then  it 
is  clear  that  even  though  the  legislature  may 
have  passed  a  statute  in  reference  to  the  of- 
fense against  the  state  of  gaming,  the  muni- 
cipal corporation  of  Greenville  is  not  thereby 
restricted  from  making  further  regulations 
upon  the  same  subject,  which  of  ooui'se,  have 
no  operation  except  within  the  corporate 
limits  of  Greenville.  See  also  the  cases  of 
Heisemhrittle  v.  Charleston,  2  McMull.  L. 
233;  Charleston  v.  Ahrens,  4  ,Strobh.  L.  241. 
The  case  of  State  ew  rel,  Heise  v.  Columbia, 
6  R'ich.  L.  404,  cited  by  counsel  for  appellant, 
has  no  application  to  this  case.  There  the 
case  turned  upon  the  fact  that  the  town 
council  had  no  power,  under  its  charter,  to 
impose  a  forfeiture  as  a  penalty  for  a  viola- 
tion of  its  ordinances.  Here,  however,  the 
city  council  of  Greenville  are  expressly  in- 
vested by  its  charter  with  the  power  to  pass 
such  ordinances  as  shall  appear  to  them  nec- 
essary for  securing  the  peace  and  good  gov- 
ernment of  the  said  city ;  and,  if  we  were  at 
liberty  to  inquire  into  the  propriety  of  the 
means  which  they  saw  fit  to  adopt  to  sup- 
press the  pernicious  vice  of  gaming,  we 
would  be  inclined  to  agree  with  them  that 
in  order  to  effect  the  laudable  purpose  a 
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very  efiicient  means  would  be  that  which 
they  adopted,  for  if  persons  who  rent  fur- 
nished rooms  for  lodging  in  a  city  like  Green- 
ville are  permitted,  with  impunity,  to  use 
their  rooms  as  places  for  gaming,  the  viee 
would  flourish,  even  if  every  public  gaminf 
house  in  the  city  were  entirely  suppressed. 
We  are  satisfied,  therefore,  that  appelltnt's 
first  position  cannot  be  sustained. 

The  second  point  made  by  counsel  for  ap- 
pellant is  thus  stated  in  his  argument: 
"Even  if  the  ordinance  is  valid,  the  defend- 
ant is  not  guilty  of  the  offense  charged."  This 
point,  as  developed  by  the  argument,  eeenu 
to  rest,  first,  upon  the  theory  that  the  charge 
made  against  defendant  was  "keeping  a  gam- 
bling house,"  which,  as  we  have  shown  aboie , 
was  not  the  charge  made  against  the  defend- 
ant, and  therefore  more  need  not  be  said  as 
to  that.  The  real  ground,  however,  upon 
which  this  second  point  made  by  appellant 
seems  to  rest,  is  that  the  room  which  it  is 
alleged  the  defendant  permitted  other  per- 
sons to  use  as  a  place  for  gaming  was  nei- 
ther his  **inclosure"  nor  "place,"  nor  "house," 
and,  as  the  ordinance  used  those  terms  in  de- 
scribing the  offense  denounced,  he  could  not 
legally  be  convicted.  This  is  quite  technical, 
but  still  defendant  has  a  right  to  make  the 
point,  and  it  must  be  considered.  But  the 
question  is  whether  the  point  is  well  taken. 
We  do  not  think  so,  for  two  reasons:  (1) 
The  room  which  defendant  rented  and  oc- 
cupied was  certainly  his  "place"  as  long  a* 
he  continued  to  occupy  it.  He  oould  lawful- 
ly forbid  any  person  who  was  objectaonable 
to  him  from  entering  his  room  or  "place''  of 
abode.  Even  his  landlord  had  no  right  to 
enter  upon  it  without  the  consent  of  the  ten- 
ant, except  under  circumstances  not  neces- 
sary to  be  stated  here.  It  was  his  castle,  as 
much  as  the  poor  man's  hut  in  the  wilder- 
ness. But  ( 2 )  we  have  very  high  authority 
for  saying  that  the  room  was  his  •^honse." 
See  2  Bishop,  Crim.  Law,  S§  107,  106.  And 
as  was  said  by  O'Neall,  J.,  in  State  v.  M'Do¥>- 
ell,  Dud.  L.  at  page  347,  in  speaking  of 
bawdy  houses:  "Without  concert  between 
defendants  occupying  different  rooms  for 
purposes  of  prostitution  in  a  lodging  house, 
the  offenses  are  just  as  distinct  as  when  the? 
occupy  different  houses ;  for,  in  the  case  v^V 
posed,  each  room  is  a  bawdy  house  and  its 
inmate  the  keeper."  The  second  point  can- 
not therefore  be  sustained. 

The  third  and  last  point  made  is  that  the 
fine  imposed  "was  excessive  and  anjnst."  U 
certainly  was  within  the  limits  prescribed 
both  by  the  charter  and  the  ordinance,  and 
therefore  there  was  no  error  of  law  in  impos- 
ing a  fine  within  those  limits.  This  being 
so,  the  amount  of  the  fine  was  a  matter  ex- 
clusively vrithin  the  discretion  of  the  mayor, 
and  in  his  return  he  gives  a  very  good  reason 
for  going  to  the  limit  of  the  law  in  this  in- 
stance, as  he  had  found  that  the  impositios 
of  a  smaller  fine  had  proved  to  be  ineffica- 
cious in  suppressing  the  evil. 

The  judgment  of  this  oourt  is  that  the  ftr- 
der  or  judgment  of  the  Circuit  Court  *€  af- 
firmed. 
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ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Plff,  in  Err., 

SOUTHERN      SEATING      &      CABINET 

COMPANY. 

(104  Tenn.  568.) 

1.  Tlie  meaanre  of  a  carrier's  liability 

for  fallare  to  deliver  promptly  goods  whicli 
It  had  received  with  knowledge  that  the  ship- 
per had  contracted  to  deliver  them  on  a 
specified  date  or  forfeit  a  certain  sum  for 
each  day's  delay  is  the  loss  sustained  by  the 
shipper  under  the  penalty  clause  of  its  con- 
tract. 

2.  A  Btlpnlatlon  In  a  throuffli  bill  of 
ladinir,  limiting  liabllitT  for  loss  or 
damage  to  that  line  on  which  it  should  occur, 
will  not  relieve  the  initial  carrier  from  liabil- 
ity for  delay  on  another  line,  where  this  was 
caused   by   a   negligent   misdirection   In   the 

•  waybill  made  out  by  the  Initial  carrier. 

8.  Interest  on  the  antonnt  of  damases 
recovered  against  a  carrier  for  delay  in  de- 
livering goods  will  not  be  allowed. 

4.  The  coats  of  an  appeal  ninst  be 
borne  by  the  appellant^  where  he 
brought  the  whole  case  to  the  supreme  court 
for  review,  and  was  unsuccessful  a«  to  every- 
thing except  a  small  item  of  interest,  al- 
though he  obtained  a  decision  for  reversal  on 
account  of  that  item,  unless  a  remittitur 
should  be  entered  therefor. 

(May  21,  1900.) 

ERROR  to  the  Circuit  Court  for  Madison 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  loss  alleged  to  have  occurred 
because  of  defendant's  failure  to  promptly 
deliver  property  placed  in  its  possession  for 
transportation.    Affirmed. 

'Hie  facts  are  stated  in  the  opinion. 

Mr.  C.  O.  Bendy  for  plaintiff  in  error: 

The  measure  of  damages  for  failure  to 
ship  and  deliver  goods  at  the  place  of  des- 
tination within  a  reasonable  time  is  the  de- 
preciation of  the  market  value  of  the  goods 
at  the  place  of  destination  between  the  date 
when  tney  should  have  been,  and  when  they 
were  in  fact,  delivered. 

East  Tennessee,  V.  d  G.  R,  Co,  v.  Hale,  86 
Tenn.  69,  1  S.  W.  620;  Erie  Deepatoh  v. 
Johnson,  87  Tenn.  490,  11  S.  W.  441;  Mo- 
Donald  v.  lj^\aka  Timber  Co,  88  Tenn.  38,  12 
8.  W.  420;  2  Rapalje  ft  Mack's  Digest  of 
Railway  Law,  S§  767,  758,  p.  287;  Hutchin- 
son, Carr.  §  770- 

The  law  refuses  to  take  into  consideration 
damages  remotely  resulting  from  a  breach 
of  a  carrier's  contract  or  neglect  of  duty. 

3  Rapalje  &  Mack's  Digest  of  Railway 
Law,  $  7,  p.  673;  Hutchinson,  Carr.  §  773. 

If  notice  was  given  to  the  shipping  clerk 
of  the  railroad  that  it  was  a  penalty  con- 
tract, this  would  not  bind  the  company  for 
the  penalty  and  what  the  consignee  might 

KoTB. — As  to  measure  of  carrier's  liability 
for  delay  In  delivery  of  goods,  see  note  to  Dunt^ 
ley  V.  Boston  ft  M.  R.  Co.  (N.  H.)  9  L.  R.  A. 
on  page  451 :  also  Baltimore  ft  O.  R.  Co.  v. 
O'Donnell  (Ohio)  21  L.  R.  A.  117. 
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deduct  for  the  penalty.  The  notice  of  the 
penalty  must  be  full, — the  character  of  the 
same,  and  when  delivery  is  to  be  made. 

A  local  railroad  agent  has  no  power  to 
make  a  special  agreement  extending  the  lia- 
bility of  his  company  beyond  its  own  line, 
unless  it  has  been  expressly  conferred  upon 
him,  or  is  implied  from  the  course  of  busi- 
ness. 

Hutchinson,  Carr.  9  152 A;  Page  v.  Chica- 
go, St.  P.  M.  do  O.  R.  Co.  7  S.  D.  297,  64  N. 
W^  137;  Qrover  dc  Baker  Setcing  Mach.  Co. 
V.  Missouri  P.  R.  Co.  70  Mo.  672,  35  Am.  Rep. 
444;  Burroughs  v.  "Norwich  d  W.  R.  Co.  100 
Mass.  2G,  1  Am.  Rep.  78;  Hoffman  v.  Cum- 
berland Valley  R.  Co.  85  Md.  391,  37  Atl. 
214:  1  Wood,  Railroads,  §  608;  4  Elliott, 
Railroads,  $  1437. 

Messrs.  Hays  A  Bigs>>  for  defendant  in 
error : 

Where  carriers  unite  to  complete  a  line  of 
transportation,  and  receive  goods  for  one 
freight,  and  give  a  through  bill  of  lading, 
each  such  carrier  is  the  agent  of  all  the  oth- 
ers to  accomplish  the  carriage  and  delivery 
of  the  goods,  and  is  liable  for  any  damage  to 
them,  on  whatever  part  of  the  line  the  dam- 
age is  received. 

2  Rapalje  ft  Maok's  Digest  of  Railway 
Law,  §  641,  p.  200;  Teaas  d  P.  R.  Co.  v. 
Fort,  1  Tex.  App.  Civ.  Cas.  (White  ft  W.), 
$  1252,  p.  722;  Harp  v.  The  Grand  Era,  1 
Woods,  184,  Fed.  Gas.  No.  6,084, 

The  person  entitled  to  damages  for  such 
loss  or  injury  may  at  his  election  sue  either 
one  or  all  of  such  lines. 

Gulf,  C.  c6  8.  F.  R.  Co.  v.  Golding,  3  Tex. 
App.  Civ.  Cas.  (Willson)  S  33,  p.  60;  Rice 
V.  Indianapolis  &  8t.  L.  R.  Co.  3  Mo.  App. 
27;  2  Rapalje  ft  Mack's  Digest  of  Railway 
Law,  §  645,  p.  203. 

Each  carrier  becomes  the  agent  of  the  oth- 
ers to  carry  into  effect  the  transportation 
and  delivery  of  the  property. 

Missouri  P,  R.  Co.  v.  Tv>iss,  35  Neb.  267, 
63  N.  W.  76. 

A  common  carrier  cannot  contract  against 
its  own  negligence  or  that  of  its  servants, 
where  such  negligence  has  in  any  degree  con- 
tributed to  such  loss. 

Witting  v.  8t.  Louis  &  8.  F.  R.  Co.  101 
Mo.  631,  10  L.  R.  A.  602,  14  S.  W.  743; 
Miehigwn  8.  d  N.  I.  R.  Co.  v.  Heaton,  37  Ind. 
448,  10  Am.  Rep.  89;  2  Rapalje  ft  Mack's  Di- 
gest of  Railway  Law,  •§  455,  p.  173;  Mer- 
chants* Despatch  Transp.  Co.  v.  Bloch  Bros. 
86  tenn.  392,  6  S.  W.  881 ;  Western  U.  Teleg. 
Co.  V.  Munford,  87  Tenn.  190,  2  L.  R.  A.  601, 
10  S.  W.  318;  Louisville  d  N.  R.  Co.  v. 
Wynn,  88  Tenn.  321,  14  S.  W.  311;  Louis- 
ville d  y.  R.  Co.  V.  Gilbert,  88  Tenn.  430,  7 
L.  R.  A.  102,  12  S.  W.  1018;  Marr  v.  West- 
ern V.  Teleg.  Co.  86  Tenn.  629,  3  S.  W.  496 ; 
Louismlle  d  N.  R.  Co.  v.  Sovoell,  90  Tenn.  17, 
16  S.  W.  837;  Bird  v.  Southern  R.  Co.  99 
Tenn.  719,  42  S.  W.  451;  Coward  v.  East 
Tennessee,  V.  d  G.  R.  Co.  16  Lea,  226,  57 
Am.  Rep.  227. 

The  contract  of  the  Southern  Seating  A 
Cabinet  Company  with  W.  A.  R.  Goodwin  to 
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have  the  pews  in  the  church  hy  May  3,  1898, 
or  forfeit  $10  a  day  for  every  day  they 
failed,  was  a  valid  and  binding  contract  be- 
tween them,  and  in  law  regarded  as  liqui- 
dated damages. 

Williams  v.  Vwtce,  9  S.  C.  N.  S.  344,  30 
Am.  Rep.  26,  and  note;  Cookie  v.  Flack,  93 
U.  S.  344,  23  L.  ed.  949 ;  Wood's  Mayne, 
Damages,  203,  note. 

The  contract  for  the  payment  of  the  for- 
feit or  penalty  bein^  good  between  the  par- 
ties, the  carrier,  being  notified  that  it  was 
"a  penalty  contract"  at  the  time  of  the  de- 
livery and  acceptance  of  the  goods  for  ship- 
ment, would  be  liable  for  the  damages  sus- 
tained by  its  negligence  and  delay  in  trans- 
portation, 

Hutchinson,  Carr.  §  772;  3  Wood,  Rail- 
way Law,  I  454,  p.  1607;  Deming  v.  Cfrand 
Trunk  /?.  Co,  45  N.  H.  455,  2  Am.  Rep.  267 ; 
St,  Louis,  I.  M,  d  S,  R,  Co.  v.  Mudford,  44 
Ark.  439,  21  Am.  &  Eng.  R.  Cas.  139,  note; 
Mastei'ton  v.  Brooklyn,  7  Hill,  68,  42  Am. 
Dec.  38. 

When  goods  are  forwarded  by  the  carrier 
in  pursuance  of  a  contract  of  sale  between 
the  consignor  and  the  consignee,  the  con- 
tract price  furnishes  the  measure  of  damages 
in  case  of  loss  or  delay. 

2  Am.  &  Eng.  Enc.  Law,  p.  907,  and  note; 
3  Sutherland,  Damages,  p.  228 ;  Adams  Eaop. 
Co.  V.  Egbert,  36  Pac.  360,  78  Am.  Dec.  382. 

Where  the  carrier  has  notice  of  the  spe- 
cial circumstances,  either  expressly  or  by  the 
nature  of  the  articles,  that  make  delay  or 
loss  of  particular  moment  to  the  consignee, 
it  is  liable  to  respond  in  damages  for  all  in- 
jury which  it  may  reasonably  foresee  may 
occur. 

BaUimore  d  0,  R,  Co,  v.  Humphrey,  59 
Md.  390,  9  Am.  Sl  Eng.  R.  Cas.  338,  note; 
Quiff  0,  d  S,  F,  R,  Co.  v.  Maetze,  2  Tex. 
App.  Civ.  Cas.  (Willson)  §  631,  p.  563,  18 
Am.  &,  Eng.  R.  Cas.  617,  note;  Cunningham 
V.  Chicago,  M.  d  8t.  P.  R,  Co,  6  McCrary, 
465,  17  Fed.  Rep.  882;  Missouri  P.  R,  Co.  v. 
Nevin,  31  Kan.  386,  2  Pac.  D76;  N orris  v. 
Savannah,  F,  d  W.  R.  Co.  23  Fla.  182,  1  So. 
475. 

The  carrier's  duty  is  to  forward  freight 
without  delay  and  as  speedily  as  possible; 
and,  if  it  be  unneoessarily  or  negligently  de- 
layed or  detained  by  it,  it  is  liable  for  the 
loss  resulting  thereby;  and  the  burden  of 
proof  is  on  the  carrier  to  account  for  unrea- 
flonable  delay  in  transporting^  the  goods. 

Lamont  v.  'NashviUe  d  C,  R,  Co,  9  Heisk. 
68;  Taylor  Mfg.  Co.  v.  Hatcher,  3  L.  R.  A. 
690,  and  no/c,  39  Fed.  Rep.  440;  "Settles  v. 
South  Carolina  R,  Co.  7  Rich.  L.  190,  62  Am. 
Dec.  409;  4  Elliott,  Railroads,  §9  1482, 
1483;  Michigan,  8,  d  N.  I,  R,  Co,  v.  Day, 
20  111.  375,  71  Am.  Dec.  278;  St.  Clair  v. 
Chicago,  B.  d  Q,  R.  Co.  80  Iowa,  304,  46  N. 
W.  670. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  damages  by  a  shipper 
against  a  common  carrier.  On  the  26th  of 
February,  1898,  the  Southern  Seating  A,  Cab- 
inet Company,  of  Jackson,  Tennessee,  en- 
50  L.  R.  A. 


tered  into  a  contract  with  W.  A.  R.  Good- 
win, rector,  to  manufacture  and  put  up 
certain  pews  in  St.  John's  Episcopal  Church, 
at  Petersburg,  Virginia^  for  the  sum  of  $o2i. 
The  contract  contained  a  provision  that  the 
company  "shall  forfeit  $10  per  day  for  eveiy 
day  it  fails  to  have  pews  in  place  after  Maj 
6,  1898,"  but  that  provision  was  subeeqaent^ 
ly  so  dianged  as  to  waive  the  forfeiture  if 
the  pewB  should  arrive  at  Petersburg  by  the 
3d  day  of  the  month.  The  pews  were  mana- 
factured,  and  by  the  contracting  company 
delivered  to  the  Illinois  Central  Railroad 
Company,  at  Jackson,  Tennessee,  on  the  20th 
of  April,  1898,  for  shipment  to  the  purdiu- 
er,  at  Petersburg,  Virginia.  The  represen- 
tative of  the  manufacturing  and  selling 
company  at  the  time  of  delivering  the  pews 
for  transportation  said  to  the  railway  agent: 
"I  wish  you  would  forward  this  car  as  quick 
as  you  can.  This  is  a  penalty  oontrset** 
The  railway  agent  expre^ed  assent  to  the 
request,  and  promptly  executed  a  bill  of  lad- 
ing, properly  stating  the  name  ol  the  con- 
signee and  the  destination  of  the  pews. 
Nevertheless  the  car  remained  in  Jad^oii 
two  days  after  the  issuance  of  the  bill  of  lad- 
ing, and,  when  it  left,  the  waybill,  throogli 
some  inexcusable  mistake  of  the  railvaj 
agent,  called  for  Parkersburg,  West  Yirgin- 
ia,  as  the  destination  of  the  pews.  The  ear 
reached  the  latter  point  on  the  27th  of 
April,  and  there  remained  until  the  13th  af 
May,  when  by  direction  of  the  defaulting 
carrier  it  was  started  to  Petersbui^,  Virgin- 
ia, its  true  destination,  where  it  arrived  <n 
the  21st  of  May, — twenty-four  days  later 
than  it  would  probably  have  arrived  but  for 
the  misdirection  in  the  waybill,  and  eighteen 
days  after  the  contract  limit  for  arrival  of 
the  pews  had  expired.  The  purchaser  a^ 
cepted  the  pews,  but  in  doing  bo  required  a 
deduction  of  $180  from  the  contract  price, 
and  paid  oiily  the  balanoe  of  $344.  He  saji 
he  deducted  that  sura,  not  upon  the  mere 
ground  that  he  had  the  right  to  do  so  under 
the  forfeiture  clause  of  the  contract,  bat  be- 
cause he  considered  it  "just  oompensation" 
for  the  inconvenience  and  expense  resulting 
from  the  delay,  and  for  the  damage  done  to 
the  pews  "in  the  transportation,  and  that  he 
would  not  have  received  the  pews  in  their 
damaged  condition,  and  after  he  had  suf- 
fered the  inconvenience  and  exx>enae  of  the 
delay,  without  that  deduction  from  the  con- 
tract price.  In  December,  1898,  the  South- 
ern Seating  ft  Cabinet  Company  oommenred 
this  action  against  the  Illinois  Central  Kail- 
road  Company  before  a  justice  of  the  peace, 
whose  warrant  stated  the  nature  and 
ground  of  suit  as  follows:  "For  damapea 
caused  by  the  delay  in  dipping  and  ddir- 
ering  certain  goods  consigned  by  the  plain- 
tiff to  W.  A.  R.  Goodwin,  Petersburg,  Va, 
April  20,  1898,  on  account  of  which  delar 
the  said  goods  were  damaged,  and  the  plain- 
tiff damaged  in  the  sum  of  $180,  forfeited 
by  it  under  ita  contract  for  the  delivery  of 
said  goods,  of  which  the  defendant  had  no- 
tice." The  justice  of  the  peace  pronounced 
judgment  in  favor  of  the  plaintiff,  and  tha 
defendant   appealed   to    the   circuit  eooi^ 
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where  verdict  and  judgment  were  rendered 
for  the  plaintiff  for  $180/  with  interest 
From  the  latter  judgment  the  railway  com- 
pany haa  appealed  in  error  to  this  court,  and 
here  assigned  several  objections  to  the  pro- 
ceedings below,  on  account  of  which  a  rever- 
sal and  new  trial  are  sought. 

In  the  course  of  his  charse,  the  trial  judge 
instructed  the  jury  as  follows:  "Ii  the 
goods  were  shipped,  and  it  was  the  fault  of 
the  railroad  company  in  making  a  misdirec- 
tion or  misshipinent  that  oaiised  tlie  delay 
after  the  3d  day  of  May,  1898,  and  if  the 
plaintiff  in  this  case,  through  its  agents  and 
representatives,  notified  Mr.  Reiivis  or  Ck)l. 
Dinkins,  or  both  of  them,  and  they  were 
representatives  of  the  railroad  company  in 
receiving  and  shipping  the  ffoods,  that  it 
was  a  forfeit  contract, — ^that  it  was 
a  penalty  contract, — and  they  received  it 
with  the  Knowledge  that  there  was  a  penalty 
attached  to  the  contract,  then  it  would  have 
been  the  duty  of  the  railroad  company  to 
have  shipped  the  goods;  and  if  it  accepted 
them  that  way,  and  was  guilty  of  negligence 
in  not  getting  them  to  Petersburg  in  the 
time  stated  in  the  contract,  and  it  had  am- 
ple time  to  have  done  so,  then  it  would  be 
liable  for  the  damages  the  plaintiff  has  sus- 
tained because  of  the  penalty  oontained  in 
the  contract.  Now,  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  railroad 
employees  did  receive  the  goods  for  the  pur- 
pose of  shipping  them,  had  notice  of  the 
penalty,  and  it  was  a  penalty  contract.  If 
it  did  have  notice  of  the  penalty  contract, 
and  the  goods  were  accepted  by  it  to  be 
shipped,  and  it  was  the  fault  of  the  railroad 
company  that  they  were  not  delivered  by 
that  date,  to  wit,  the  3d  day  of  May,  1808, 
the  railroad  company  would  be  responsible 
for  the  penalty  of  the  contract,  for  Uie  time 
the  goods  were  not  delivered,  if  the  delay 
was  caused  by  the  fault  of  the  railroad  com- 
pany." The  first  assignment  of  error  is  di- 
rected against  that  instruction ;  the  point  of 
objection  being  that  it  makes  the  loss  sus- 
tained by  the  plaintiff  under  the  penalty 
clause  of  its  contract  with  Goodwin,  and  not 
the  actual  injury  and  depreciation  of  the 
pews  by  the  delay,  the  measure  of  the  de- 
fendant's liability.  Compensation  is  the 
primary  principle  underlying  the  law  of 
damages ;  and,  where  one  of  two  contracting 
parties  breaches  his  obligation,  he  is  ordin- 
arily liable  to  the  other  party,  according  to 
the  nature  and  purpose  of  the  contract,  for 
all  leys  suiTered  by  him  as  the  ni^tural  con- 
sequence of  the  breach.  In  the  case  of  Had- 
ley  V.  Baxcndale,  9  Exch.  341,  where  a  car- 
rier was  sued  in  damages  for  negligent  delay 
in  the  transportation  of  a  mill  shaft,  the 
court,  referring  to  the  rule  for  the  admeas- 
urement of  damages,  said:  ''Where  two 
parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should,  be  such  a« 
mav  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  6.,  according  to 
the  usual  course  of  things,  from  such  breach 
of  contract  itself,  6r  such  as  may  reasona- 
oO  L.  R.  A* 


bly  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now;  if  the  special  cir- 
cumstances under  which  the  contract  was 
actually  made  were  communicated  by  the 
plaintiffs  to  ihe  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  com- 
municated. But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he,  at 
the  meet,  could  only  be  supposed  to  have  had 
in  his  contemplation  tiie  amount  of  injury 
which  would  arise  generally,  and,  in  the 
great  multitude  of  cases,  not  affected  by  any 
special  circumstances,  from  such  a  breadi  of 
contract"  This  rule  has  been  adopted  in 
cases  too  numerous  to  mention  at  this  time. 
It  was  quoted  approvingly  l^  this  court  in 
McDonald  v.  Unaka  Timber  Co,  88  Tenn.  43, 
12  S.  W.  420.  Where  propertv  is  shipped  to 
market  for  general  sale  to  such  purchasers  as 
may  be  obtained,  and  the  carrier  unreasona- 
bly and  negligently  delays  the  transporta- 
tion, the  measure  of  damages  for  that  de- 
fault is  the  depreciation  in  salable  quality 
and  market  value  of  the  property  at  the 
place  of  destination  between  the  time  when 
it  should  have  arrived  and  when  it  did  in 
fact  arrive.  East  Tennessee,  V.  d  G.  R.  Co. 
V.  Hale,  85  Tenn.  69,  I  S.  W.  620;  Hutchin- 
son, Carr.  •§  771;  3  Wood,  Railway  Law,  p. 
1607.  But,  if  the  property  is  sold  at  an  ad- 
vantageous price  before  shipment  on  condi- 
tion that  it  be  delivered  within  a  certain 
time,  and  the  carrier,  with  Imowledge  of 
that  fact,  undertakes  the  transportation, 
and  through  negligence  fails  to  make  the  de- 
livery in  time,  and  the  conditional  purchas- 
er declines  to  receive  the  property  on  ac- 
count of  the  delay,  the  liability  of  the  car. 
rier  is  measured  by  the  difference  between 
the  market  value  of  the  prof^erty  when  it  ar- 
rived at  the  place  of  destination  and  the 
price  at  which  it  was  conditionally  sold  be- 
fore shipment.  Deming  v.  Chrand  Trunk  R. 
Co.  48  N.  H.  455,  2  Am.  Rep.  267;  Hutchin- 
son, Carr.  S  772.  The  difference  between  the 
modes  of  measuring  the  carrier's  liability  in 
the  two  cases  is  due  to  the  difference  be- 
tween its  obligations  and  the  consequences 
of  their  breach.  In  the  former  case  the  ob- 
ligation is  general,  and  the  loss  and  liabili- 
ty are  general,  while  in  the  latter  case  the  ob- 
ligation is  special,  and  the  loss  and  liabili- 
ty are  special.  Referring  to  the  carrier's  re- 
sponsibili^  for  the  breach  of  a  special  con- 
tract by  delay,  a  distinguished  author  has 
said :  "But  if  the  intended  use  and  applica- 
tion of  the  goods  to  be  carried  was  express- 
ly brought  to  the  notice  of  the  company's 
servants  at  the  time  they  received  them,  or 
could  be  reasonablv  inferred  from  circum- 
stances known  to  tnem,  so  that  the  special 
use  or  application  might  be  fairly  considered 
to  be  within  the  contemplation  of  both  par- 
ties to  the  contract,  the  consignor  is  entitled 


783 


TbNNBSSEB  SUFBEllB  CODBT. 


Mat, 


to  recover  the  damages  naturally  resulting 
from  his  so  being  unable  to  use  or  apply  the 
goods,  since  both  parties  may  be  said  to  have 
made  this  the  basis  of  the  contract."  3 
Wood,  Railway  Law,  p.  1607. 

The  contract,  breached  by  the  defendant, 
now  before  tJie  court,  was  undoiU>ted]y  a 
special  one.  The  pews  in  question  were 
manufactured  after  a  peculiar  design,  for  a 
particular  church,  under  a  particular  con- 
tract, of  which  the  defendant  was  distinctly 
notified  at  the  time  it  accepted  them  for  car- 
riage. The  contract  of  carriage  being  spe- 
cial, the  liability  for  its  nonobservance  was 
likewise  special,  and  the  plaintiff  was  enti- 
tled to  recover  all  damages  naturally  result- 
ing from  the  breach,  whatever  the  amount 
may  have  been.  The  trial  judge,  in  that 
portion  of  the  charge  heretofore  quoted,  in- 
structed the  Jury,  in  substance,  that  the 
proper  measure  of  the  plaintiff's  recovery, 
if  any  should  be  allowed,  would  be  the  penal- 
ty of  its  contract,  with  ^e  consignee  for  the 
period  the  pews  were  delayed  beyond  the 
time  therein  stipulated  as  the  required  date 
of  delivery,  which,  the  record  shows, 
amounted  to  $180,  the  sum  actually  deduct- 
ed by  the  consignee  from  the  purchase  price 
of  the  pews.  That  was  certainly  the  amount 
of  the  plaintiff's  real  loss,  and,  in  view  of 
the  notice  given  at  the  time  of  the  shipment, 
it  may  fairly  and  reasonably  be  assumed  to 
be  the  exact  extent  of  the  injury  which  the 
plaintiff  and  the  defendant  contemplated  as 
the  natural  result  of  so  long  a  delay  in  the 
delivery  of  the  pews,  and  therefore  the  true 
measure  of  damages  recoverable  for  the 
breach.  In  opposition  to  this  view,  it  might 
be  said  with  force  and  plausibility  that 
what  is  denominated  the  "penalty  clause"  of 
the  plaintiff's  contract  of  sale  was  against 
public  policy,  and  therefore  not  enforceable, 
and  that  for  that  reason  the  carrier,  though 
fully  informed  of  that  feature  of  the  con- 
tract, would  not  be  legally  responsible  for 
the  deduction  made  and  permitted  thereun- 
der: but  that  suggestion,  if  made,  could  not 
prevail  in  the  end,  for  while  contractual 
penalties,  as  such,  are  now  rarely  enforcea- 
ble either  in  law  or  equity,  provisions  like 
that  in  this  contract,  w4iatever  called  by  the 
parties,  wiien  deemed  reasonable,  as  this  one 
must  be,  are  by  the  courts  treated  and  en- 
forced as  stipulations  for  liquidated  dama- 
ges. If  the  contract  is  for  a  matter  of  un- 
certain value,  and  a  reasonable  sum  is  fixed 
by  the  parties  as  the  amount  to  be  paid  on 
breach,  that  sum,  though  actually  called  a 
"penalty"  in  the  instrument,  is  recoverable 
as  liquidated  damages  if  the  obligation  be 
not  in  fact  performed.  Clark,  Ccmtr.  600, 
601;  1  Pom.Ea.  Jur.  {  440;  Tennessee  Mfg. 
Co.  V.  James,  91  Tenn.  154,  16  L.  R.  A.  211, 
18  8.  W.  262;  Kemhle  v.  Farren,  6  Bing. 
147;  Jaquith  v.  Hudson,  6  Mich.  123;  King 
Iron  Bridge  d  Mfg.  Co.  v.  8i.  Louis  (C.  C.  E. 
D.  Mo.)  10  L.  R.  A.  826  ei  seq.,  note;  3  Par- 
sons, Contr.  166,  167.  It  is  not  uncommon, 
in  building  contracts,  to  which  class  this  one 
belongs,  for  the  contractor  to  bind  himself 
to  pay  a  stipulated  daily  or  weekly  sum  for 
delay  beyond  the  time  appointed  for  comple- 
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tion;  and  such  sum,  when  reasonable  (that 
is,  not  excessive') ,  is  generally,  if  not  univer- 
sally, held  to  be  recoverable  as  liquidated 
damages,  if  there  be  a  breach.  Clark, 
Contr.  600,  note;  Williams  v.  Vance  (S.  C.) 
30  Am.  Rep.  31,  32,  35,  note.  The  enforce- 
ment of  such  a  rule  against  the  carrier  with 
full  notice  cannot  operate  as  a  hardship  up- 
on him,  because  the  sum  stipulated  by  the 
consignor  and  consignee  must  be  reasonable, 
to  be  enforceable  between  them ;  and,  for  the 
same  reason,  it  must  be  so  before  it  can  be 
made  the  measure  of  responnbility  on  the 
part  of  the  carrier.  If  it  be  unreasonable  or 
excessive,  the  stipulation,  however  named,  is 
a  penalty,  and  only  actual  damages,  to  be  as- 
certained in  the  ordinary  way,  can  be  reco\'- 
ered.  "According  to  the  better  opinion,  the 
parties,  even  if  they  intended  to  fix  upon  the 
amount  stipulated  as  liquidated  damages, 
will  nevertheless  be  limited  to  the  recovery 
of  actual  damages,  if  the  amount  stipulated 
for  is  so  greatly  in  excess  of  the  ^tual  dam- 
ages that  it  is  in  effect  a  penalty."  Clark, 
Contr.  601;  2  Story,  Eq.  Jur.  §  1318;  Baird 
V.  Tollivcr,  6  Humph.  187,  44  Am.  Dec.  298; 
3  Parsons,  Contr.  167,  161 ;  Wood's  Mayne, 
Damages,  203,  note. 

The  Illinois  Central  Railroad  Company, 
as  initial  carrier,  issued  a  through  bill  of 
lading  for  the  pews,  and  routed  them  over 
its  own  line  to  Louisville,  Kentucky,  and 
thence  over  that  of  the  Chesapeake,  Ohio  ft 
Southwestern  Railroad  Company,  as  ulti- 
mate carrier,  to  Petersburg,  Virginia.  In 
the  bill  of  lading  it  limited  liability  for  loss 
or  damage  to  that  line  on  which  it  should 
occur;  but  that  limitation,  though  valid  in 
law  {Bird  v.  Southei^  R.  Co.  99  Tenn.  719, 
42  S.  W.  461),  is  of  no  avail  in  this  case, 
because  the  injury  complained  of  unques- 
tionably resulted  from  tne  negligent  misdi- 
rection in  the  waybill  made  out  by  the  in- 
itial carrier  before  the  goods  were  started 
upon  their  journey.  The  ultimate  carrier  de- 
livered the  goods  at  the  destination  for 
which  they  were  billed  in  ample  time  to  meet 
the  terms  of  the  contract  between  the  con- 
signor and  consignee;  but  that  was  not  the 
true  destination,  and  hence  not  a  compliance 
with  the  shipping  contract  It  may  be,  as 
suggested  in  argument,  and  as  implied  from 
special  instructions  requested  by  the  initial 
carrier  and  refused  by  the  trial  judge,  that 
the  ultimate  carrier  received  notice  of  the 
misdirection  in  time  to  b.t\e  sent  the  goods 
from  Parkersburg,  Went  Virginia,  to  Peters- 
burg, Virginia,  sooner  than  it  did,  and  there- 
by to  have  prevented  some  of  the  loss  to  the 
consignor;  yet,  if  that  were  established  aa  a 
fact,  it  would  at  most,  only  fix  joint  liabili- 
ty upon  the  ultimate  carrier,  and  would  not 
lessen  the  liability  of  the  initial  carrier  for 
the  consequences  of  its  negligence.  No  limi- 
tation can  have  the  effect  of  relieving  a  car- 
rier from  responsibility  for  its  own  negli- 
gence. Bird  V.  Southern  R.  Co.  99  Tenn. 
721,  42  S.  W.  461,  and  citations. 

The  court  below  peremptorily  instructed 
the  jury  to  allow  interest  on  whatever 
amount  the  plaintiff  should  be  found  enti- 
tled to  recover  as  damages,  and  the  juryac- 
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oordingly  included  in  its  verdict  $14.31  as  in- 
terest. This  instruction  was  erroneous. 
The  plaintiff's  demand  was  not  within  either 
the  letter  or  the  spirit  of  the  statute  (Shan- 
non's Code,  §  3494)  enumerating  the  debts 
that  bear  interest  as  a  matter  of  law.  In- 
deed, it  was  not  for  a  debt  at  all,  but  only 
for  damages.  None  of  the  other  assign- 
ments of  error  are  well  taken. 

Plaintiff  may  remit  the  $14'S1,  and  have 
an  ai^nnance  as  to  the  balance  of  the  judg- 
ment; otherwise,  a  reversal  will  be  entered. 

A  motion  to  modify  the  judgment  elicited 
the  following  response: 

Accepting  the  alternative  suggested  in  the 
opinion  delivered  in  this  case  on  a  former 
day  of  the  term,  the  Southern  Seating  A  Cab- 
inet Company  remitted  the  item  ot  $14.31 
interest,  and  took  an  affirmative  as  to  $180, 
the  amount  of  damages  found  below.  The 
entry  thereof,  made  on  the  minutes  of  the 
court,  concludes  with  an  adjudication  of  all 
cos  to  against  the  railroad  ocMnpany ;  and  the 
railroad  company  now  asks  the  court  to 
modify  that  entry,  and  adjudge  the  coste  of 


the  appeal  in  error  against  the  Southern 
Seating  A,  Cabinet  Company.  The  noodiflca- 
tion  is  asked  upon  the  ground  that  "an  ap- 
peal was  necessarjr  to  get  rid"  of  the  effect 
of  the  erroneous  instruction  on  the  subject 
of  interest.  Had  the  railroad  comnany  ac- 
quiesced in  the  recovery  of  $180  damages, 
and  limited  ito  appeal  in  error  to  the  item 
of  interest  alone,  it  would  undoubtedly  be 
entitled  to  the  modification  sought,  for  in 
that  event  it  would  have  been  the  successful 
party,  in  the  fullest  sense;  but  having 
brought  the  whole  case  up,  and  been  unsuc- 
cessful as  to  everything  except  the  small 
item  of  interest,  and  that  item  being  elimi- 
nated by  release,  the  other  party  is  success- 
ful, and,  being  so,  is  entitled  to  recover 
coste.  If  this  were  a  suit  in  chancery,  the 
court  might,  in  ite  discretion,  adjudge  a 
part  of  the  coste  against  each  party,  on  the 
ground  that  the  recovery  below  has  been  de- 
creased here.  That  co^irse,  however,  though 
often  pursued  in  equity  causes,  is  not  al- 
lowable in  a  law  case,  like  that  now  before 
the  court.  The  motion  to  modify  is  over- 
ruled. 


NEBRASKA  SUPREME  COURT. 


Henry  E.   CLIFFORD,  Plff,  in  Err,, 

V. 

HALL  COUNTY. 


(. 


Neb. 


) 


*1.  L'nder  the  provisions  of  |  20,  chap. 
10,  Comp.  Stat.  1890,  the  various  reports 
of  the  supreme  court,  distributed  and  re- 
ceived by  the  county  Judges  of  the  different 
counties  of  the  state,  as  therein  mentioned, 
belong  to  the  office,  and  not  to  the  individu- 
al ;  the  right  of  possession  and  custody  there- 
of being  in  the  incumbent  of  the  office,  and 
passing  from  the  outgoing  to  the  incoming 
officer. 

2.  A  eoutktTt  OS  a  nianlctpal  corpora- 
tion, has  BO  such  Interest  in,  or  right 
of  possession  to,  the  reports  of  the  supreme 
court,  distributed  to  county  Judges  in  accord- 
ance with  law,  as  will  authorise  it  to  main- 
tain replevin  proceedings  against  one  who 
wrongfully  retains  possession  of  the  same. 

(September  19,  1900.) 

ERROR  to  the  District  Court  for  Hall 
County  to  review  a  judgment  in  favor 
of  plaintiiT  in  an  action  brought  to  recover 
possession  of  certain  books  which  had  been 
placed  in  possession  of  defendant  as  county 
judge.    Reversed, 

"Hie  facts  are  stated  in  the  opinion. 

Mr,  Henry  E.  Clifford  in  propria  per- 
sona. 

Mr,  Fred  W«  Ashton  for  defendant  in 
error. 

•Headnotes  by  Holcomb,  J. 

Note. — The  above  case  seems  to  be  one  of 
first  Impression. 
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Holoomb,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  defendant  in  the 
trial  court,  for  three  terms,  of  two  years 
each,  was  the  county  judge  of  Hall  county, 
the  defendant  in  error.  At  the  expiratioA 
of  his  term  of  office,  he  retained  possession 
of  eighteen  volumes  of  the  Nebraska  Re- 
ports, received  by  him  in  his  official  capac- 
ity as  county  judffe,  during  his  terms  of  of- 
fice as  aforesaid.  The  county  demanded 
possession  of  the  books  as  owner  thereof, 
which  was  resisted  by  the  defendant,  and 
replevin  proceedings  were  thereupon  insti- 
tuted, llie  essential  facts  are  stipulated 
by  the  parties.  It  is  conceded  that  the 
property  in  controversy  came  into  the  pos- 
session of  the  defendant  as  county  Judge, 
and  during  his  incumbency  of  the  office  as 
such,  imder  the  provisions  of  $  20,  chap.  19, 
Couip.  Stat  1899,  which  reads  as  follows: 
"The  Supreme  Court  Reports  shall  be  de- 
posited in  the  stats  library.  Copies  thereof 
shall  be  distributed  to  each  judge  of  the  su- 
preme, district,  and  county  court,  to  each 
state  and  territorial  library,  to  each  officer 
of  the  executive  department  of  this  state, 
and  to  each  judge  of  the  United  States  dis- 
trict and  circuit  courts  of  this  state;  and  to 
the  library  of  Congress,  two  copies.  .  .  .*' 
A  propef  construction  of  the  provisions  of 
this  section,  as  affecting  the  office  men- 
tioned, is  all  that  is  necessary  in  determin- 
ing the  case.  In  doing  this,  we  have  en- 
deavored to  apply  only  the  general  rule  as 
to  construction  of  statutes,  and  sive  to  the 
language  used  its  plain  and  obvious  mean- 
ing. In  State  ex  rel.  School  Diet,  No.  6  v. 
J/oorc,  46  Neb.  12,  63  N.  W.  130,  it  is  said : 
"In    the   interpretation   or   construction   of 
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staiutefl,  ascertainment  of  the  intention  of 
the  legislature  is  the  end  or  purpose  to  be 
accomplished."  It  appears  clear  to  us  that 
the  legislature  intended  to  distribute,  and 
possibly  donate,  these  rCT>orts  to  the  several 
officers  named,  in  an  official,  and  not  indi- 
vidual, capacity;  that  the  books  are  distrib- 
uted or  allotted  to  the  different  offices  of 
county  judge,  to  be  used  by  the  person  occu- 
pying the  office,  as  fully  and  effectually  as 
It  was  clearly  its  intention  to  have  like  cop- 
ies donated  to  the  various  libraries  therein 
specifically  mentioned.  In  Follmer  v. 
Nuckolls  County  Comrs.  6  Neb.  204,  in  the 
second  paragraph  of  the  syllabus,  the  fol- 
lowing language  is  used:  "As  a  primary 
rule,  the  intention  of  the  legislature  is  to  be 
collected  from  the  words.  If  the  words  are 
not  explicit,  it  ma^  be  gathered  from  the 
occasion  and  necessity  of  the  law.  Words 
are  to  be  interpreted  with  reference  to  the 
general  object  iod  scope  of  the  statute."  It 
is  to  be  presimied  that  the  legislature  in- 
tended to  serve  some  wise  and  beneficial 
purpose  when  making  the  provisions  which 
it  did  upon  this  subjects  It  certainly  would 
require  a  difficult  and  uncertain  process  of 
reasoning  to  arrive  at  the  conclusion  that 
the  legislative  intendment  was  that  each  of- 
ficer temporarily  filling  the  different  posi- 
tions for  whidi  provisions  are  made  in  such 
section  should  have  at  his  command  only 
that  portion  of  the  complete  set  of  the  re- 
ports which  happen  to  be  published  while 
he  was  in  office.  These  puolications  serve 
their  highest  decree  of  usefulness  only  when 
all  the  volumes  issued  up  to  any  given  time 
are  collected  and^  arranged  consecutively  in 
one  library,  and  it  is  evident  that  the  legis- 
lature so  intended. 

It  is  not  necessary  for  us  to  here  deter- 
mine whether  it  was  the  intenti<m  of  the 
legislature  to  make  a  donation  outright  to 
the  several  offices  of  county  judge  through- 
out the  state,  or  to  distribute  such  books  to 


be  held  and  kept  in  trust  by  the  incumbents 
of  the  offices  for  the  state  in  which  the  title 
remains  undevested.  That  question  is  not 
before  us,  and  it  is  unnecessary  to  determine 
it.  Certain  it  is  that  the  county  judge,  as 
between  himself  and  all  others  except  the 
state,  has  the  right  to  the  possession  of  such 
property,  and  a  possessory  titie  sufficient  to 
maintain  an  action  for  the  recovery  of  the 
possession  from  those  wrongfully  withhold- 
ing the  same.  It  is  probahly  also  true  that 
the  obligation  of  a  retiring  county  judge  to 
turn  over  to  his  successor  m  office,  with  the 
other  property  belonging  thereto,  all  of  the 
Supreme  Court  Reports  received  during  his 
term  of  ofiice,  ma^  be  enforced  by  other  ap- 
propriate proeeddings  brought  for  that  pur- 
pose. We  are  of  t^  opinion,  however,  that 
the  cpunty,  as  a  municipal  corporation,  has 
no  such  interest  in,  or  ri^ht  of  possession 
to,  the  property  mentioned,  as  will  author- 
ize it  to  maintain  an  action  in  replevin  for 
the  recovery  of  the  possession.  If  the 
county  has  such  titie  as  would  authorize  it 
to  maintain  replevin  to  recover  possession 
thereof,  it  would  logically  and  legally  fol- 
low that,  its  right  to  the  property  being 
thus  established,  it  might  retain  the  posses- 
sion of  the  books  for  the  use  of  its  county 
commissioners,  or  turn  them  over  to  the 
county  attorney,  or  some  other  officer  not 
contemplated  by  the  statute  under  consid- 
eration, or  make  other  use  of  its  possession 
thereof,  and  thus  defeat  the  object  of  the 
statute.  For  these  reasons,  the  county  can. 
not  maintain  its  action  in  the  present  case, 
and  the  judgment  of  the  lower  court  must 
be  reversed,  and  the  case  dismissed.  We 
have  deemed  it  incumbent  upon  us  to  ex- 
press our  views  as  to  a  proper  interpreta- 
tion of  the  statute  under  consideration 
more  fully  than  otherwise  might  seem  ap- 
propriate because  of  the  public  interest  in- 
volved in  a  controversy  of  this  character. 
Reversed  and  dismissed. 
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CHICAGO    GENERAL    RAILWAY    COM- 
PANY, Appt., 

V, 

CHICAGO  CITY  RAILWAY   COMPANY. 

(186  111.  219.) 

Tlie  propnlsloB  of  street  ears  by  eable 
po^ver,  under  a  charter  which  gives  the 
right  to  operate  them  only  by  animal  power, 
will  not  render  the  company  liable,  irrespect- 
ive of  Its  negligence,  for  a  collision  with  elec- 
tric street-railway  cars  owned  by  another 
company,  since  any  abuse  of  the  franchise  of 
the  former  company  is  a  matter  which  con- 
cerns the  public  only. 

(June  21,  1900.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
inflicted  upon  plaintiff  by  a  street-car  colli- 
sion.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Glenn  E.  Plumb,  for  appellant: 

The  appellee's  charter  forbids  it  to  oper- 
ate its  cars  in  the  state  by  any  other  than 
animal  power. 

People  ex  rel.  Moloney  y.  Pullman's  Pal- 
ace Car  Co,  176  111.  130,  61  N.  E.  664;  Com. 
V.  Erie  d  N.  E,  R,  Co.  27  Pa,  339,  67  Am. 
Dec.  471;  Indianapolis  Cable  Street  R.  Co, 
V.  Citizens*  Street  R.  Co.  127  Ind.  309,  8  L. 


NoTB. — As  to  the  motive  power  of  street  rail- 
ways, see  also  Indianapolis  Cable  Street  R.  Co. 
T.  Cltlsens'  Street  R.  Co.  (Ind.)  8  L.  R.  A.  539, 
and  note;  Taggart  v.  Newport  Street  R.  Co. 
(R.  I.)  7  L.  R.  A.  200 ;  Potter  v.  Saginaw  Un- 
ion Street  R.  (Mich.)  10  L.  R.  A.  176,  and 
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note;  Re  Third  Ave.  R.  Co.  (  N.  Y.) 
124 ;  Hudson  River  Teleph.   Co.  v. 
Tump.  &  R.  Co.  (N.  Y.)  17  L.  R.  A. 
ea  rel.  Roebllng  v.  Trenton  Pass.  R. 
L.)  33  L.  R.  A.  120 ;  and  Hooper  v. 
City  Pass.  R.  Co.  (Md.)  38  L.  R.  A. 


0  L.  R.  A. 
Watervliet 
674 ;  State 
Co.  (N.  J. 
Baltimore 
509. 
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R.  A.  548,  24  K.  E.  1054,  26  N.  £.  803 ;  Peo- 
ple e9  rel.  Third  Ave,  R.  Co,  v.  Newton,  48 
Hun,  477,  1  N.  Y.  Supp.  197,  112  N.  Y.  306, 
3  L.  R.  A.  174,  19  N.  E.  831 ;  Denver  d  S,  R, 
Co,  V.  Denver  City  R,  Co,  2  Colo.  673;  Far- 
rell  Y.  Winchester  Ave.  R,  Co.  61  Conn.  127, 
23  Ail.  757;  Haines  v.  Twenty-second 
Street  d  A.  Ave.  Pass.  R.  Co.  1  Pa.  Dist.  R. 
506;  North  Chicago  City  R.  Co.  v.  Lake 
View,  106  ni.  207,  44  Am.  Rep.  788. 

The  operation  of  cable  trains  in  a  pub- 
lic highway  by  a  corporation  not  authorized 
by  its  charter  to  so  occupy  the  highway  con- 
stitutes a  nuisance. 

Starr  A  C.  Rev.  Stat.  chap.  38,  par.  369, 
9  5;  1  Shearm.  &  Redf.  Neg.  5th  ed.  $  365; 
General  Electric  R.  Co.  y.  Chicago  d  W.  I, 
R,  Co.  84  111.  App.  640;  Denver  d  8.  R.  Co. 
V.  Denver  City  R.  Co.  2  Colo.  673;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  111. 
213,  44  Am.  Rep.  788;  Congreve  v.  Smith, 
18  N.  Y.  79;  Renwick  v.  Morris,  3  Hill,  621, 
Affirming  7  Hill,  575;  Dygert  v.  Schenck, 
23  Wend.  446,  35  Am.  Dec.  575;  Weick  v. 
Lander,  75  111.  96;  Com.  v.  Erie  d  N.  E,  R, 
Co,  27  Pa,  339,  67  Am.  Dec.  471;  Louisville, 
N.  A.  d  C.  R.  Co.  V.  Smith,  91  Ind.  119. 

One  who  sustains  a  special  injury  because 
of  the  existence  or  maintenance  of  such  a 
nuisance  in  a  street  can  recover  his  dam- 
ages from  the  person  maintaining  or  creat- 
ing the  nuisance. 

Shearm.  &  Redf.  N^.  $  365,  supra;  Far- 
mers^ Co-op.  Mfg.  Co.  y.  Albemarle  d  R.  R. 
Co.  117  N.  C.  579,  29  L.  R.  A.  700,  23  S.  E. 
43;  Lincoln  Rapid  Transit  Co.  v.  Nichols, 
37  Neb.  332,  20  L.  R.  A.  853,  55  N.  W.  872. 

Mr.  Oeorge  Gillette,  with  Mr.  E.  R. 
Bliaa,   for  appellee. 

Bos8>9  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  circuit  court  of  Cook  county  ad- 
judged the  declaration  filed  by  the  appellant 
company  against  the  appellee  company  in 
an  action  on  the  case  to  be  obnoxious  to  de- 
murrer. The  appellant  elected  to  abide  its 
declaration,  and  the  court  entered  judgment 
•against  appellant  for  costs.  This  is  an  ap- 
peal from  the  judgment  of  the  appellate 
court  affirming  that  of  the  circuit  court. 

The  declaration  was  in  case,  and  con- 
tained five  counts,  but  the  third  count  was 
abandoned  in  the  appellate  court.  In  the 
view  we  have  taken  of  the  declaration,  the 
slight  differences  between  the  remaining 
counts  are  unimportant.  The  material  al- 
legationa  of  each  of  said  remaining  counts 
are  that  on  the  15th  day  of  October,  1897, 
the  appellant  company  was  duly  authorized 
b^  its  charter  and  by  an  ordinance  of  the 
city  of  Chicago  to  operate  by  electricity  its 
line  of  streeWailway  cars  on  its  tracks  in 
and  along  Twenty-Second  street,  in  the  city 
of  Chicago;  that  the  appellee  company  was 
then  and  there  possessed  of  certain  railway 
trades  in  and  alomt  State  street,  in  said 
city  of  Chicago,  and  of  certain  street  cars, 
which  it  was  then  and  there  operating  by 
means  of  an  undergroimd  cable  propell<^  by 
certain  steam  engines  by  it  maintained ;  that 
said  appellee  company  waa  operating  its 
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said  railway  cars  on  said  tracks  in  and 
along  State  street  under  and  by  virjtue  of  an 
ordinance  of  the  city  council  of  the  city  of 
Chicago  adopted  in  1858,  and  extended  for  a 
further  term  of  years  (but  not  otherwise  af- 
fected) by  another  ordinance  of  the  said 
city  adopted  in  1883;  that  said  original  or- 
dinance of  1858  provided  that  the  cars  to  be 
operated  by  the  appellee  company  upon  the 
said  tracks  in  and  along  State  street  should 
be  propelled  "with  animal  power  only,"  and 
the  declaration  also  averred  that  the  au- 
thority of  the  appellee  company  was  limited 
by  the  charter  granted  to  it  by  the  state; 
as  well  as  by  said  ordinance  of  the  city  of 
Chicago,  to  the  operation  of  cars  along  its 
railway  in  State  street  "by  animal  power 
only;"  that  said  State  street  intersects  said 
Twenty-second  street  at  right  angles;  that 
on  said  loth  day  of  October,  1897,  said  ap- 
pellee company,  in  violation  of  the  provi- 
sions of  its  charter  and  said  ordinances  of 
the  dty  of  Chicago,  was  operating  on  its 
said  tracks  on  said  State  street  a  train  of 
three  cars  by  means  of  an  underground  cable 
propelled  by  steam  engines  of  great  power, 
at  a  high  rate  of  speed,  to  wit,  20  miles  per 
hour;  that  the  cars  composing  the  said 
train  were  much  larger  and  heavier  than 
cars  to  be  "operated  by  animal  power  only,'^ 
and  that  such  excess  of  weight  was,  to  wit^ 
20  tons,  and  that  the  excess  of  speed  was 
12  miles  per  hour;  that  the  momentum  of  a 
car  so  operated  by  cable  power  is  ten  times 
the  momentum  of  a  car  operated  "by  animal 
power  only;"  that  said  train  of  cable  cars 
so  without  authority  put  in  motion  in  said 
State  street  by  the  said  appellee  company, 
because  of  the  operation  thereof  by  cable 
power,  and  because  of  the  excess  in  weight, 
speed,  and  momentum  over  the  weight, 
speed,  and  momentum  of  a  car  operated  "by 
animal  power  only,"  then  and  there  ran  into 
and  struck  with  great  force  and  violence  an 
electric  car  whidi  the  appellant  company, 
with  all  due  care  and  diligence,  and  with 
lawful  right  and  authority  so  to  do,  was 
then  moving  in  and  along  said  Twenty-Sec- 
ond street  at  the  intersection  of  said  Twen- 
ty-Second street  and  said  State  street,  and 
injured  and  damaged  said  electric  car,  etc., 
and  inflicted  personal  injuries  on  passen- 
gers being  transported  by  the  appellant  com- 
pany in  such  electric  car,  to  the  damage  of 
the  appellant  company  in  the  sum  of  $25,- 
000. 

It  will  be  observed  there  is  no  allegation 
that  the  collision  was  occasioned  by  any  act 
of  negligence  or  want  of  care  on  the  part  of 
the  appellee  company.  The  position  of 
counsel  for  the  appellant  company  is  that  it 
appeared  from  the  averments  of  the  declara- 
tion that  the  appellee  company  was  propel- 
ling its  train  of  cable  cars  on  the  said  public 
street  without  lawful  authority  so  to  oc- 
cupy the  said  street  with  cable  cars,  and  in 
so  doing  was  a  trespasser  and  intruder  upon 
the  street,  and  that  such  unlawful  occupa- 
tion of  the  streets  rendered  the  use  of  the 
said  State  street  at  the  intersection  of 
Twenty-Second  street  hazardous  to  the  ap- 
pellant company  and  others   having  lawful 
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authority  to  pass  along  and  across  said  iu- 
tersection  of  said  streets^  and  constituted  a 
nuisance,  and  made  the  appellee  companj  li- 
able to  respond  to  the  appellant  company 
for  the  special  damages  shown  by  the  decla- 
ration to  have  been  suffered  by  the  appel- 
lant company;  and  that  such  liability  was 
created  by  reason  of  the  existence  of  said  al- 
leged nuisance,  and  wholly  independent  of 
the  question  whether  the  alleged  collision 
was  the  result  of  negligenoe  on  the  part  of 
the  appellee  company  in  the  matter  of  the 
management  of  the  train.  We  do  not  as- 
sent to  this  as  the  correct  l^;al  doctrine.  It 
was  stated  in  each  of  the  counts  of  the  dec- 
laration that  the  app^ee  company  held  a 
charter  from  the  state  authorizing  it  to  en- 
gage in  the  business  of  operating  street 
cars ;  that  it  had  been  granted  an  ordinance 
by  the  city  of  Chicago  authorizing  it  to  lay 
its  tracks  and  to  operate  a  line  of  street  cars 
in  and,  along  said  State  street,  and  that  at 
the  time  of  the  alleged  collision  it  "was  op- 
erating its  trains  (on  said  State  street)  un- 
der and  by  virtue  of  such  ordinance  of  the 
city  of  Chicago."  The  tracks  of  the  appel- 
lee company  were  rightfully  in  the  street, 
and  it  had  lawful  authority  and  right  to  op- 
erate street  cars  on  said  tracks  and  across 
said  intersection  of  State  and  Twenty-Sec- 
ond streets.  Whether  a  proper  construction 
of  the  charter  of  the  appellee  company  or  of 
the  ordinance  "under  and  by  virtue"  of 
which  it  was  operating  ite  trains  limited  it 
to  the  use  of  animal  power,  and  prohibited 
it  to  use  steam  driven  cables  as  a  motive 
power  for  moving  the  cars,  or  whether  the 
adoption  of  that  character  of  motive  power 
vms  an  abuse  of  ite  franchise  under  the  said 
charter  or  ordinance  can  only  be  determined 
in  a  direct  proceeding  instituted  in  behalf 
of  the  city  or  of  the  public,  acting  through 
the  attorney  general  or  the  stete's  attorney. 
The  declaration  disclosed  that  the  appel- 
lee o(»npany  possessed  the  requisite  corpo- 
rate power  and  capacity  to  occupy  tlie 
streete  with  ite  tracks,  and  to  move  street 
cars  along  such  tracks.  Whether,  in  adopt- 
ing the  cable  system  as  a  motive  power,  it 
hsd  exceeded  its  chartered  powers  or  ite 
privileges  as  licensee  of  the  city  under  the 
ordinance,  is  a  question  which  concerns  the 
public  and  the  municipality.  The  appellee 
company  is  not  answerable  to  the  appellant 
company  for  any  abuse  of  ite  corporate 
powers  or  privileges,  nor  would  the  public 
or  the  city  be  concluded  by  an  adjudication 
of  the  question  in  an  action  between  private 
parties.  The  abuse  of  ite  chartered  powers, 
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or  of  poM'ers  derived  from  an  ordinance,  or 
whether,  in  transacting  ite  business  that  it 
was  authorized  by  charter  and  said  ordi- 
nance to  transact*  it  had  proceeded  con- 
trary to  the  terms  or  conditions  of  said 
charter  or  said  ordinance,  conoerna  only  the 
public.  The  appellant  company,  in  the  as- 
sertion of  a  mere  private  right,  cannot  base 
right  of  recovery  on  the  noncibservance  of 
such  terms  and  conditions,  or  on  the  denial 
of  power  in  the  appellee  company  to  exercise 
a  power  or  privilege  which  tne  appellee  com- 
pany  is  exercising,  and  is  being  permitted  to 
exercise,  under  uie  authority  or  color  of  a 
grant  of  power  from  the  stete  and  city.  A  a 
to  all  others  than  the  stete  or  the  munici- 
pality, the  appellee  company,  under  the  cir- 
cumstances disclosed  by  the  declaration,  is 
to  be  regarded  as  rightfully  prosecuting  tlie 
business  of  operating  a  line  of  cable  street 
cars  ou  said  Stete  street,  and  answerable  to 
others  than  the  representetives  of  the  pub- 
lic only  for  negligence  in  the  manner  or 
mode  of  transacting  ite  business  and  operat- 
ing ite  trains. 

While  the  precise  question  has,  so  far  as 
we  are  advised,  not  been  adjudicated  by  this 
court,  the  principle  involved  is  clearly  rec- 
ognized in  Rice  v.  Rock  Island  d  A.  R.  Co. 
21  111.  93;  Attp,  Gen.  v.  Chicago  d  E,  R.  Co. 
112  111.  620;  Barnes  v.  Suddard,  117  111. 
237,  7  N.  E.  477 ;  Cook  County  v.  Cfreat 
Wester}^  R.  Co,  119  111.  218,  10  N.  EL  564; 
and  Chicago  d  E.  /.  R,  Co.  v.  Wright,  153 
111.  307,  38  N.  E.  1062.  The  point  arose  for 
determination  in  Hine  v.  Bay  Cities  Consol. 
R.  Co.  115  Mich.  204,  73  N.  W.  116.  The 
action  was  to  recover  for  injuries  inflicted 
upon  a  child  by  a  car  operated  by  the  rail- 
way company  in  a  street.  The  car  was  moved 
by  electricity,  and  the  lack  of  authority  to 
use  such  motive  power  was  asserted  and  lia- 
bility predicated  on  such  alleged  want  of 
power.  It  was  there  said:  "We  do  not 
think  this  question  can  be  raised  in  this  pro. 
ceeding.  Tne  fact  was  made  to  appear  that 
the  company  did  operate  ite  cars  by  ^ee- 
tricity,  and  for  the  purpose  of  this  case  the 
trial  must  proceed  as  though  it  had  the 
right  to  do  so.  If  the  street-railway  com- 
pany is  operating  ite  road  contrary  to  the 
terms  of  ite  franchise,  the  question  could 
undoubtedly  be  raised  by  tne  city  in  a 
proper  proceeding;  but  we  do  not  think  the 
question  is  involvcnl  in  this  issue."  llie  cir- 
cuit court  correctly  ruled  that  the  declara- 
tion did  not  present  a  cause  of  action. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 
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:^IONTANA  SUPREME  COURT. 


Matthew  SMITH,  Appt., 

V. 

JOHN  J.   DENIFF,  Reapt. 
(23  Mont.  65.) 

1.  The  failure  of  an  appellant  to  meet 
every  requirement  of  tbe  rales  touch- 
ing briefs  will  be  sufficient  cause  for  dismissal 
of  the  appeal. 

On  rehearing. 

2.  The  fttate  of  Montana  has  by  neces- 
sary implication  assnmed  to  itself  the 
ownership  ftub  modo  of  the  rivers  and  streams 
of  the  state. 

8.  The  rlirht  to  appropriate  the  -water 
of  a  stream,  conferred  by  the  Montana 
statutes,  can  be  taken  advantage  of  and  exer- 
cised only  by  one  who  has  riparian  rights, 
either  as  owner  of  the  riparian  land  or 
through  grant  of  the  riparian  owner. 

4.  The  ritfht  of  an  appropriator  to 
take  water  from  or  over  the  land  of  an- 
other Is  in  the  nature  of  an  easement  in 
gross,  which  ^may  or  may  not  be  annexed  or 
attached  to  land  on  which  the  water  is  used 
as  an  appurtenance  thereto. 

6.  The  water  riffht  of  one  -who  appro- 
priates water  for  the  purpose  of 
uslniT  it  upon  nonriparian  lands  In  his  pos- 
session, but  which  he  does  not  own,  does  not 
become  appurtenant  to  such  lands  without  a 
conveyance  in  writing  to  the  owner  of  the 
lands. 

6.  A  -water  risrlit  is  not  abandoned  by 
the  execution  of  a  n&ortsraffe  thereof 
by  the  owner  in  connection  with  a  mortgage 
upon  the  land  upon  which  the  water  is  used, 
although  the  mortgage  is  void  as  to  the  land 
because  the  mortgagor  has  no  title  to  it. 

7.  The  possessor  of  a  water  rlsrht  owned 
by  another,  who  has  mortgaged  it,  will  be 
presumed  to  have  held  as  licensee  or  tenant 
of  the  mortgagor  until  the  mortgage  is  fore- 
closed. 

(March  12,  1000.) 


Note. — State  and  Federal  oicner$hip  of  watert. 

The  settlement  of  the  question  of  the  extent 
of  the  government's  ownership  of  water  in- 
volves constitutional  principles  which  reach  to 
the  foundation  of  the  government,  and  affect 
the  individual  almost  as  closely  as  could  the 
a88erti(fti  of  government  ownereftiip  of  his  land. 
Without  doubt  no  one  ever  acquired  land  on  the 
borders  of  a  body  of  w«ter  where  the  principles 
of  the  common  law  apply  without  believing  that 
he  was  obtaining  some  rights  in  the  water. 
The  extent  of  such  rights  had  not,  perhaps, 
been  clearly  defined  In  his  mind,  but  he  never 
doubted  the  existence  of  such  rights,  and  they 
represented  part  of  the  value  of  the  land  for 
which  he  paid.  And  this  belief  has  been  en- 
couraged by  the  courts.  In  dealing  with  his 
rights  as  sgainst  other  individuals,  they  have 
used  langruage  which  certainly  would  lead  him 
to  understand  that  his  belief  was  well  founded. 
8ee  note  to  Barnard  v.  Shirley  (Ind.)  41  L.  R. 
A.  737.  Even  in  cases  Involving  the  rights  of 
the  individual  against  the  public,  valuable 
rights  on  the  part  of  the  individual  have  been 
generally  assumed  or  expressly  upheld.  See 
note  to  State  en  rel.  Denny  v.  Bridges  (Wash.) 
40  L.  R.  A.  503. 

The  cases  are  few  In  which  the  courts  have 
been  required  to  decide  how  far  these  apparent 
60  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Deer  lodge  County 
in  favor  of  defendant  in  an  action  brought 
to  quiet  title  to  a  water  right  and  ditch 
and  to  enjoin  defendant  from  diverting  wa- 
ter therefrom.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Oeorse  B.  Winston  and  W.  H. 
Trippet,  for  appellant: 

A  thing  is  deemed  to  be  incidental  or  ap- 
purtenant to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit 

Civil  Code,  $  1078;  Crooker  v.  Benton,  93 
Cal.  370,  28  Pac.  953. 

How  can  it  be  said  that  the  ditch  and  wa- 
ter right  in  question  on  the  facts  of  this 
case  were  "by  right  used  with,"  or  "belonged 
to,"  the  land  of  the  railroad  company,  the 
railroad  company  having  had  nothing  to  do 
with  the  construction  of  the  ditch,  the  ap- 
propriation of  the  water,  or  the  use  of  the 
water? 

Smith  V.  Logan,  18  Ncv.  149,  1  Pac.  678. 

As  to  whether  the  water  right  was  or  was 
not  an  appurtenant  is  a  question  of  fact. 

Quirk  V.  Falk,  47  Cal.  453. 

A  sale  of  a  water  right  separate  from  the 
land,  whereby  the  water  is  applied  to  other 
lands,  may  be  made,  if  the  rights  of  others 
are  not  infringed. 

Cache  La  Poudre  Irrig.  Co.  v.  Larimer  <t 
W.  Reservoir  Co.  25  C^lo.  144,  63  Pac.  318. 

The  mere  use  of  water  upon  land  does 
not  make  it  appurtenant  to  the  land. 

Quirk  V.  Falk,  47  Cal.  463. 

An  appurtenance  must  be,  ( 1 )  an  incident 
of  the  principal  thing,  (2)  by  right  used 
with  the  principal  thing  for  its  benefit,  (3) 
related  to  the  principal  thing,  and  (4)  it 
must  belong  to  the  principal  thing. 

How  can   they  exist   and   concur    except 


Individual  rights  are,  as  against  the  state,  mere- 
ly permissive,  so  that  the  state  may  at  its  pleas^ 
ure  abridge  or  wholly  destroy  them  without 
compensation  for  their  loss.  Two  reasons  may 
be  asslgrned  for  this.  First,  the  general  belief 
in  individual  rights  has  been  such  that  compen- 
sation has  usually  been  provided  In  case  they 
were  to  be  destroyed.  Second,  the  public 
claims  have  been  asserted  only  as  a  scarcity  of 
water  occurred,  and  the  scarcity  has  for  the 
roost  part  followed  the  increasing  population, 
so  that  no  occasion  existed  to  dispute  the  In- 
dividual monopoly  until  the  necessity  arose  on 
tl;ie  part  of  the  public  to  share  It. 

In  view  of  these  considerations,  the  Indi- 
vidual Is  generally  somewhat  startled  by  the 
assertion  that  the  state  or  Its  grantee  can, 
at  Its  pleasure,  by  diversion,  consumption,  or 
pollution  destroy  all  value  which  the  water  may 
have  for  him« 

Furthennore,  it  would  seem  that  his  surprise 
is  Justifiable,  and  that  sound  principles  and 
constitutional  guaranties  would  protect  him 
In  the  use  of  what  he  regards  as  his  property. 
Wster,  after  It  has  by  nature  been  gathered 
into  depressions  so  that  it  forms  permanent 
bodies,  partakes  more  of  the  character  of  the 
land  than  that  of  the  light  and  air.  although 
i  the  bodies  are  constantly  changing  their  parts, 
and  so  the  common  law  has  made  such  bodies 
47 
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where  the  owner  of  the  thing  is  also  the 
owner  of  the  principal  thing? 

Cohurn  v.  AmeSy  52  Cal.  385,  28  Am.  Rep. 
Cd4:  Ginocchio  v.  Amador  Canal  d  Min.  Co. 
67  Cal.  493,  8  Pac.  29;  Crooker  v.  Benton, 
93  Oal.  365,  28  Pac.  953;  Kinney,  Irrigation, 
p.  430;  Meek  v.  Breckenridge,  29  Ohio  St. 
642;  Smith  v.  Logan,  18  Nev.  149,  1  Pac. 
678;  Green  v.  Collins,  86  N.  Y.  246,  40  Am. 
Rep.  381-386,  note;  Strickler  v.  Todd,  10 
Serg.  &  R.  63,  13  Am.  Dec.  657,  660,  note. 

Mr.  H.  R.  "WlLiteliill,  for  respondent: 

It  was  necessary  for  appellant  to  prove 
title  to  the  lands,  or  possession  of  the  water 
right. 

A  statute  enabling  a  person  not  in  posses- 
sion of  the  realty  for  which  he  sues  to  quiet 
title  does  not  dispense  with  the  necessity  of 
showing  that  he  has  the  legal  title,  and  is  en- 
titled to  posses&ion. 

Emery  v.  Cochran,  82  111.  65;  State  v. 
Sioux  City  d  P:  R.  Co.  7  Neb.  357 ;  Burton  v. 
Gleaaon,  56  111.  25;  Clark  v.  Covenant  M\it. 
L,  Ins.  Co.  62  Mo.  272. 

If  the  appellant  ha«  no  title  to  the  prem- 
ises he  mufit  prove  in  some  way  a  possessory 
right  to  the  water.  He  must  prove  his  pos- 
session of  the  premises  at  the  time  of  the 
conunencemeut  of  the  action,  or  suffer  non- 
suit. 

Wolverton  v.  "Nichols,  6  Mont.  89,  2  Pac. 
308;  Milligan  v.  Savery,  6  Mont  129,  9  Pac. 
894;  Sklower  v.  Ahhott,  19  Mont.  228,  47 
Pac  901 ;  McDonald  v.  Lannen,  19  Mont.  84, 
47  Pac.  648. 

An  action  to  ^uiet  title  cannot  be  main- 
tained on  an'  equitable  interest  alone. 

McDonald  v.  Lannen,  19  Mont.  85,  47  Pac. 
648;  McKay  v.  McDougal,  19  Mont.  495,  48 
Pac.  988;  Hamilton  v.  Huson,  21  Mont.  9,  53 


Pac.  101 :  Frost  v.  Spitlcy,  121  U.  S.  552.  30 
L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129. 

Whenever  a  party  grants  a  thing  he  by 
implication  grants  whatever  is  incident  to 
it  and  necessary  to  its  beneficial  enjoyment. 

The  water  was  a  necessary  appurtenance 
to  thp  land, — necessary,  as  appears  by  the 
evidence,  as  a  matter  of  fact,  and  an  appur- 
tenance as  a  matter  of  law  in  this  jurisdic- 
tion. 

Smith  V.  Hope  Min.  Co.  18  Mont.  432,  45 
Pac.  632. 

When  the  owner's  title  to  the  land  fails 
for  any  reason,  and  there  has  been  no  segre- 
gation, change  of  possession,  or  diversion  of 
the  water  to  another  use,  or  no  intention  to 
do  .so,  it  would  seem  that  the  water  right  will 
still  remain  an  incident  to  the  ownership  of 
the  premises,  on  the  same  principle  that  a 
water  right  appropriated  by  a  tenant  of  the 
land  becomes  an  appurtenance  and  incident 
to  the  land  on  the  termination  of  his  ten- 
ancy, unless  otherwise 'agreed  upon  with  his 
landlord. 

Tucker  v.  Jojics,  8  Mont.  225,  19  Pac.  571 ; 
Swcetland  v.  Olsen,  11  Mont.  29.  27  Pae. 
339;  Beatly  v.  Murray  Placer  Min.  Co.  15 
Mont.  314,  39  Pac.  82. 

The  water  right  attached  and  became  ap- 
purtenant to  the  railroad  land  during  Co- 
sins'  occupancy  and  right  of  possession  lo 
the  land,  and  it  still  remained  there  when 
his  occupancy  ceased. 

Appurtenance  is  something  connected  as 
an  incident  with  another  thing  deemed  a 
principal  and  necessary  to  its  enjoyment,  so 
that  the  two  are  usually  dealt  with  as  one 
subject-matter. 

Abbott,  Law  Diet.  p.  8;  Kinney,  Irriga- 
tion, §§  267-269;  Donnell  v.  Humphreys,  1 


subject  to  the  rales  governing  ownership  of  real 
estate,  and  no  more  subject  to  the  asseirtloQ  of 
public  ownership  than  is  the  land  itself,  al- 
though for  certain  purposes  it  may  be  subject 
to  public  use. 

Public  rights  Umited, 

There  are  many  cases  dealing  with  the  title 
to  the  beds  of  bodies  of  water,  but  few  which 
Involve  the  ownership  of  the  water  Itself. 

In  Hudson  River  R.  Co.  v.  Loeb,  7  Robt.  418, 
the  court,  for  the  purpose  of  deciding  that  a 
riparian  owner  of  land  upon  the  Hudson  river 
had  no  right  of  action  for  the  obstruction  by  a 
private  individual  of  access  to  his  wharf,  states 
that  the  waters  of  such  river  belong  to  the  pub- 
lic. 

But  that  was  so  merely  because  the  title  to 
the  soil  was  in  the  public.  The  title  to  the 
stream,  of  necessity,  follows  the  title  to  its 
bed,  but  ownership  of  the  stream  does  not  nec- 
essarily Involve  the  right  to  remove  the  water 
from  it. 

Neither  sovereign  nor  subject  can  have  any 
greater  than  a  usufructuary  right  In  runnmg 
water,  and  even  this  is  subject  to  the  tempo- 
rary   enjoyment    by    the    riparian    proprietors 
over  whose  land  it  passes  on  its  way  to   its 
final  destination,  undiverted  and  undiminished  I 
save  for  domestic  and  manufacturing  purposes.  ! 
All  interest  in  such  water  is  simply  an  easement  ' 
Incapable  of  fixed  appropriation  or  conversion. 
8nilth  V.  Rochester,  92  N.  Y.  463,  44  Am.  Rep. 
31)3. 
60  L.  R.  A. 


Even  in  states  w4iere  the  doctrine  of  prior 
appropriation  has  to  some  extent  obtained  li 
has  been,  held  that  the  owners  of  land  by  or 
through  which  a  watercourse  naturally  flows 
have  a  right  of  property  in  the  streams. 

The  riparian  proprietor  has  the  right  to  ihe 
flow  of  the  water  which  cannot  be  taken  a^-ay 
for  irrigation  purposes  without  making  him 
compensation.  Lux  v.  Haggin,  69  Cal.  256.  10 
Pac.  739. 
-  Running  water  is  an  incident  to,  or  part  of. 
the  soil  over  which  it  naturally  flows. 

And  water  cannot  be  said  to  be  common  prop- 
erty and  subject  to  appropriation  by  the  first 
perscHi  who  may  wish  to  use  it.  Yansickle  v. 
Haines.  7  Nev.  240. 

A  stream  of  running  water  is  part  and  parcel 
of  the  land  through  which  it  flows  annexed  to 
the  soil,  and  the  use  of  it  as  an  incident  to  the 
soil  passes  to  the  patentee  from  the  govern- 
ment, and  he  can  be  deprived  of  it  only  by  a 
grant,  or  by  the  existence  of  circumstances 
from  which  it  Is  the  policy  of  ihe  law  to  pre- 
sume a  grant.  Union  Mill  &  Min.  Co.  v.  Fer- 
ris, 2  Sawy.  176,  Fed.  Cas.  No.  14,371. 

Conceding  that  California  had  the  tide  to 
non-navigable  rivers,  the  passage  of  the  act 
of  1850,  adopting  the  common  law,  operated 
as  a  transfer  or  surrender  to  all  riparian  pro- 
prietors of  the  property  of  the  state  in  such 
streams  and  the  soil  beneath*  them.  Lus  t. 
Haegin,  69  Cal.  255,  10  Pac.  674. 

The  general  doctrine  being  that  the  body  of 
water  must  be  used  as  nearly  as  possible  con- 
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Mont.  531 :  Frank  v.  Hicks,  4  Wvo.  502.  35 
Puc.  475,  1025;  Fitzcll  v.  Leaky,  72  Cal.  477, 
14  Pac.  198. 

Plaintiff  had  the  same  right,  under  the 
terms  of  his  mortgage,  to  the  possession  of 
the  houses,  barns,  fences,  and  all  fixtures  up- 
on the  land  that  he  has  to  the  water  right, 
for  the  lien  of  his  mortgage,  if  a  lien  on  any- 
thing therein  described,  extended  to  all  such 
improvements. 

Civil  Code,  §  1400;  2  Jones,  Mortg.  3d  ed. 
§  1057. 

When  one  holding  a  possessory  right  to 
public  land  appropriates  water  for  the  pur- 
pose of  irrigating  it  such  water  right  be- 
comes a  part  of  the  improvements. 

Hindtnan  v.  Rizor,  21  Or.  112,  27  Pac.  13; 
McDonald  v.  Lannen,  19  Mont.  78,  47  Pao. 
048. 

If  a  party  with  the  knowledge  of,  or  hav- 
ing the  means  of  ascertaining,  the  title  to 
real  property,  proceeds  to  occupy  such  prop- 
erty, and  expend  money  in  improvements,  he 
is  not  entitled  to  any  relief  in  law  or  equity. 

Ferris  v.  Coover,  10  Cal.  632. 

When  the  right  of  possession  of  land  is 
abandoned  without  delivery,  or  intention  to 
deliver,  the  actual  possession  to  a  purchaser 
by  the  owner  of  the  right,  who  has  no  title 
to  the  land,  the  right  is  gone.  The  transfer 
of  Cosins'  right  of  possession  with  its  ap- 
puitenant  water  right  to  Smith  could  not  be 
effected  through  a  foreclosure  of  his  mort- 
gaj^e,  or  by  means  of  any  written  instru- 
ment whatever.  It  could  only  be  accom- 
plished by  yielding  up  the  actual  occupancy, 
—  the  going  out  of  the  one,  and  the  going  in 
of  the  other. 

Daubcniss  v.  White  (Cal.)  31  Pac.  362; 
MiHsionury  Soc.  of  M.  E.  Church  v.  Dalles, 
107  U.  S.  345,  27  L.  ed.  548,  2  Sup.  Ct.  Rep. 


672;  Alia  Land  <€  Water  Co.  v.  Hancock,  85 
Cal.  228,  24  Pac.  045. 

PlBott,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  quiet  title  in  plaintilT  to  a  wa- 
ter right  and  ditch,  and  to  enjoin  the  de- 
fendant from  diverting  water  from  the  lat- 
ter. Trial  was  by  the  court  without  a  jury. 
From  a  judgment  entered  upon  the  sustain- 
ing of  a  motion  for  a  nonsuit  interposed  at 
the  conclusion  of  the  evidence  for  the  plain- 
tiff, he  appeals. 

1.  The  brief  of  the  appellant  is  one  that 
should  not  have  been  filed  in  this  court.  In 
the  statement  of  the  case  the  onlv  references 
made  to  the  transcript  are  those  giving  the 
pages  on  which  the  complaint  and  the  sub- 
stance of  a  certain  judgment  roll  are  tran- 
scribed. No  reference  is  made  to  the  tran- 
script for  the  answer,  reply,  motion  for  non- 
suit, or  judgment.  Although  several  wit- 
nesses were  examined,  the  statement  fails  to 
show  where  their  testimony  may  be  found. 
The  only  error  claimed  to  have  been  commit- 
ted is  the  granting  of  the  nonsuit,  and  even 
this  is  not  specified  in  accordance  with  the 
requirements  of  rule  5  (16  Mont.  594,  44 
Pac.  vii.)  of  this  court,  as  interpreted  in 
Bahcock  v.  Caldwell,  22  Mont.  460,  56  Pac. 
1081.  We  would  be  justified  in  dismissing 
the  appeal  for  the  foregoing  reasons,  but 
have  decided  to  entertain  it  in  view  of  the 
fact  that  the  brief  is  not  as  defective  as  were 
those  in  Anderson  v.  Carlson,  23  Mont.  43, 
57  Pac.  439,  and  cases  there  cited,  where  the 
appeals  were  dismissed  for  lack  of  proper 
briefs.  In  the  future,  however,  the  failure 
of  the  appellant  to  meet  every  requirement 
of  the  rules  touching  briefs  will  be  sufficient 
cause  for  dismissal. 


skteDt  with  a  beneficial  use,  as  It  was  formed 
by  DEture,  without  destroying  Its  use  by  others 
who  have  a  rlsht  of  access  to  it.  the  rights 
of  the  public  would  seem  to  be  those  which 
could  be  exercised  within  those  limits.  And  so 
most  of  the  ca^es  decide. 

The  title  of  the  states  to  the  land  under  nav- 
igable water  In  held  subject  to  the  same  trusts 
as  It  was  held  by  the  King  for  the  public  use 
uf  navigation  and  fishery,  and  the  erection 
thereon  of  wharves,  piers,  lighthouses,  beacons, 
aod  other  facilities  of  navigation  and  commerce. 
Stockton  V.  Baltimore  &  N.  Y.  R.  Co.  1  Inters. 
Com.  Rep.  411,  32  Fed.  Rep.  9. 

The  owner  ot  the  land  upon  the  banks  of  a 
freHh-water  navigable  river  owns  the  river,  and 
the  right  of  the  public  Is  merely  the  right  to 
use  the  water  within  the  channel  for  the  pur- 
poses ot  navigation.  Neither  the  state  nor  an 
individual  has  the  right  to  divert  the  water  to 
his  injury.  Walker  v.  Board  of  Public  Works. 
16  Ohio,  540. 

Over  the  waters  and  beds  of  meandered  lakes 
the  state  exercises  control,  and  holds  the  same 
In  trust  for  all  the  people  who  alike  have  bene- 
fit thereof  In  fishing,  boating,  and  the  like. 
Fuller  v.  Shedd,  1(31  111.  4G2,  33  L.  R.  A.  146, 
44  X.  lO.  286. 

Where  the  water  of  a  pond  belongs  to  the 
public  the  right  to  cut  Ice  on  the  pond  Is  free 
to  all,  and  the  owners  of  the  shores  have  no 
greater  rights  than  other  persons  who  can  ob- 
tain access  to  the  pond.  Bra  stow  v.  Rockport 
ke  Co.  77  Me.  100. 

Tlie  public  right  In  a  great  pond  Includes  the 
50  L.  R.  A. 


use  oJC  the  water  for  domestic,  agricultural,  and 
manufacturing  purposes,  but  only  withlu  the 
natural  levels  of  the  pond.  Potter  v.  Howe, 
141  Mass.  357,  6  N.  E.  233. 

The  devotion  of  the  great  puods  to  public 
use  Is  sufficiently  broad  to  Include  all  of  the 
uses  within  th«  design  and  intent  of  the  orig- 
inal appropriation  as  they  arise.  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  1 
L.  R.  A.  466,  18  N.  K.  465;  West  Roxbury  v. 
Stoddard,  7  Allen.  158. 

In  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec. 
356,  it  Is  said  that  navigable  rivers  where  the 
tide  ebbs  and  flows,  Including  both  the  waters 
and  the  land  under  the  water  for  the  purpose 
of  passing  and  repassing,  navigation,  fishing, 
fowling,  sustenance,  and  all  other  uses  of  the 
water  and  Its  products,  are  common  to  all  the 
people  of  New  Jersey,  and  that  each  has  the 
right  to  use  thom  according  to  bis  pleasure, 
subject  only  to  the  laws  that  regulate  that  use. 
The  people  represented  by  the  legislature,  hav- 
ing themselves  both  the  legal  estate  and  the 
usufruct,  may  make  such  disposition  of  them, 
and  such  regulation  concerning  them,  as  they 
may  think  fit.  This  power  of  disposition  and 
regulation  may  extend  to  the  banking  of  the 
water  of  the  rivers,  ports,  and  bays  to  reclaim- 
ing land  upon  the  shores ;  the  building  of  dams, 
locks,  and  bridges  for  the  Improvement  of  navi- 
gation and  the  ease  of  passage ;  the  clearing 
out  and  Improvement  of  fishing  places.  But  a 
grant  cannot  be  made  devesting  all  the  citizens 
of  their  common  right. 

The  use  of  the  waters  of  the  navigable  rivers 
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2.  In  the  years  1882  and  1883  a  certain 
ditch  was  constructed,  and  through  it  a  wa- 
ter right  appropriated  out  of  Cross  creek, 
in  the  county  of  Deerlodge,  of  which  ditch 
and  water  right  one  Oscar  Cosins  owned  an 
undivided  eighth  interest.  Cosins  appropri- 
ated the  water  for  the  purpose  of  using  it  on 
the  N.  E.  l^  and  the  N.  y^  of  the  S.  E.  14 
of  section  17,  in  township  5  N.,  of  range  10 
W.,  on  which  he  was  living,  and  of  which 
he  was  in  possession  under  a  contract  there- 
for with  the  Northern  Pacific  Railroad  Com- 
pany. The  water  so  appropriated  was  car- 
ried upon  said  land  by  Cosins,  and  there 
used  to  irrigate  the  same,  it  being  arid  land, 
and  the  water  being  necessary  to  produce  a 
crop  thereon.  His  brother,  one  H.  C.  Cosins, 
was  a  joint  appropriator,  and  owned  another 
undivided  eighth  in  the  water  right  and 
ditch,  and  was  cultivating  a  portion  of  sec- 
tion 16  in  the  same  township.  For  several 
years  the  two  brothers  used  the  water  to 
which  they  were  entitled  to  irrigate  the 
lauds  of  both,  but  afterwards  each  brother 
diverted  the  water  to  the  use  of  which  he 
was  entitled  from  a  separate  ditch,  and  from 
that  time  the  water  was  not  used  in  common, 
but  each  brother  used  his  water  upon  the 
land  for  which  it  had  been  appropriated. 
Thereafter  Oscar  Cosins  mortgaged  the  land 
occupied  by  him  in  section  17,  and  belonging 
to  the  Northern  Pacific  Railroad  Company, 
"together  with  all  the  water  ditches  and  wa- 
ter rights  therewith  usually  had  and  en- 
joyed," to  the  Estes  &  Connell  Mercantile 
Company,  to  secure  the  payment  of  a  debt 
owing  by  Cosins  to  the  mortgagee.  The 
plaintiff,  as  assignee  of  the  mortgage,  fore- 
closed, and  at  the  sheriff's  sale  purchased 
all  the  right,  title,  and  interest  of  Oscar 
Cosins  in  and  to  said  land  and  water  right 


of  Oscar  Cosins.  After  the  sheriff's  deed 
was  executed  to  the  plaintiff,  he  endeavored 
to  divert  the  water,  but  was  prevented  from 
so  doing  by  the  defendant,  who  for  several 
years  had  been,  and  was  then,  in  possession 
of  and  cultivating  and  occupying  the  land 
in  section  17  formerly  possessed  by  Oscar 
Cosins,  and  then  and  now  owned  by  the 
Northern  Pacific  Railroad  Company.  It  ap- 
pears that  the  pla.intiff  made  no  claim  at 
the  trial  of  title,  possession  of,  or  right  of 
possession  to  that  land.  It  further  appears 
that  the  water  appropriated  by  Oscar  Co- 
sins was  never  used  by  plaintiff,  nor  has 
plaintiff  ever  been  in  possession  or  control 
of  the  water  appropriated  by  Oscar  Cosins. 
The  plaintiff  concedes  that  no  right  or  tiUe 
of  any  kind  in  or  to  the  land  described  in  the 
sheriff's  deed  passed  to  him.  The  evidence 
show^s  that  the  water  right  of  Oscar  Cosins 
was  appurtenant  to  the  land  belonging  to 
the  Northern  Pacific  Railroad  Company,  un- 
der which  company  he  held  possession.  The 
contention  of  the  plaintiff  is  that  the  water 
right  is  not  an  appurtenant  to  the  land  for 
which  it  was  appropriated.  But,  as  alreadv 
remarked,  we  think  that  the  proof  dearly 
shows  the  contrary.  The  water  was  appro- 
priated for  the  express  purpose  of  irrigating 
a  certain  parcel  of  the  land.  It  was  actu- 
ally so  us^  continuously,  and  uras  necessarr 
to  the  cultivation  and  enjojrment  thereof, 
and  was  therefore  an  appurtenance.  Tvxker 
V.  Jonesy  8  Mont.  225,  19  Pac.  571;  Bxc^i- 
land  V.  Olsen,  11  Mont.  27,  27  Pac.  339; 
Beatty  v.  Murray  Placer  Min,  Co.  15  Mont 
314,  39  Pac.  82;  Carman  v.  Staudak^r,  20 
Mont.  364,  51  Pac.  738;  Sloan  v.  Glancv,  19 
Mont.  70,  47  Pac.  334;  Civil  Code,  §  1078: 
Croaker  v.  Benton,  93  Cal.  365,  28  Pac.  953. 
Title  to  an  appurtenance  passes  by  a  con- 


fer fishing  purposes  Is  public  to  all  the  people 
of  the  state,  so  that  in  case  one  has  cleared  a 
fishing  place  in  the  bed,  he  is  entitled  to  pro- 
tection in  its  enjoyment  so  long  as  he  continues 
possession  and  occupation.  Pitkin  v.  Olmstead, 
1  lloot,  217. 

Right  to  divert  tcater  in  aid  of  navigation. 

There  are  cases  which  conflict  with  the  prin- 
ciples above  laid  down,  decided  by  courts  of 
such  eminence  tbat  an  examination  of  the 
foundation  principles  on  which  they  should  rest 
seems  necessary.  The  rights  of  the  govern- 
ment in  a  stream  of  which  it  holds  title  to  the 
bed  are  of  two  kinds;  First,  a  proprietary  right 
by  which  it  holds  the  fee  the  same  as  any  other 
owner.  This  title  it  can  convey  or  dispose  of 
at  its  pleasure  the  same  as  a  private  owner, 
subject  always  to  its  second  right,  which  Is  the 
prerogative  right.  By  this  right  it  holds  title 
to  the  stream  in  trust  to  preserve  the  respective 
rights  of  the  people  which  attach  to  the  stream. 
Failure  to  observe  the  distinction  between  these 
rights  has  caused  the  courts  some  difilculty. 
While  the  duty  to  preserve  the  public  rights 
v/ill  not  prevent  a  conveyance  of  the  private 
title  to  the  stream,  yet  the  riglit  to  convey  title 
to  the  bed  does  not  include  the  power  to  de- 
stroy the  rights  which  have  vested  in  the  stream 
as  such.  At  common  law  shore  owners  had 
rights  in  the  water  body  as  such  which  were 
regarded  as  property,  and  these  rights  would 
seorn  to  be  within  the  meaning  of  constitutional 
provisions  forbidding  the  taking  of  property 
50  L.  R.  A. 


without   compensation.     Moreover    Justice    d<>- 
mands  that  the  trustee  shaJI  not  destroy  xh^ 
rights  of  one  class  of  beneficiaries  for  the  bene- 
fit of  another  class,  although  public  policy  miy 
require  that  individuals  hold  their  rights  sub- 
ject In  some  degree  to  the  requlremems  of  the 
public.     A  fundamental  maxim  is,  So  use  yocr 
own  as  not  to  Injure  another.     Water  rights 
are  based  on  the  maxim.  Water  flows  and  ou^t 
to  flow.     It  would   seem   that  the  trustee,  ic 
dealing  with  the  water  rights,  should  obs^rv'^ 
these  maxims,  and  that,  In  view  of  const! tutioo- 
al  guaranties.  It  could  be  compelled  to  obs^rre 
them-  so  far  as  to  prevent  the  dest motion  of 
rights  which  are  firmly  imbedded  In  the  coro- 
mon   law.     To   state  an   extreme   case,  justice 
would   seem  to  demand   that  the  state  should 
not  appropriate  all   the  water  of  the  Hnlsn 
river  for  a  lock  navigation  to  the  St.  Lanrentv 
to  the  destruction  of  the  rights  of  all  ripariaa 
owners  between  Albany  and  Staten  island.   \>: 
the  New  York  court  held  that  the  state  ovn- 
Ing  the  water  of  a  navigable  stream  may  divfit 
the   water   therefrom   for   supplying  its  cani!> 
without  liability  to  the  riparian  owners  a!on< 
the  stream.     People  ex  rel.  Loomis    t.    Caaal 
Appraisers,  83  N.  Y.  467. 

It  also  held  that  the  state  may,  as  proprietor 
of  the  waters  of  a  tidal  stream,  grant  theoQ  or 
an  interest  in  them  to  an  individual  as  agaics* 
the  rights  of  riparian  owners.     So  that  It  may 
erect  a  dam  for  the  Improvement  of  caaal  nan- 
gatlon,  and  compel  the  riparian  owner  t^  r>^ 
rent  for  the  surplus  water  of  the  dam.  altbon^b 
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veyance  of  that  to  which  it  is  appurtenant. 
The  owner  of  the  land  may  sell  it  to  one 
person,  reserving,  by  apt  words,  the  appur- 
tenant water  right;  or  he  may  sell  the  wa- 
ter right  to  one  person  and  the  soil  itself 
to  another;  but,  unless  there  be  a  clear  in- 
tention to  separate  the  appurtenant  (the  in- 
cident) from  the  land  (the  principal),  there 
can  be  no  separation,  and  a  grant  of  the  land 
carries  with  it  necessarily  the  appurtenance. 
None  but  the  owner  of  the  land  may  convey 
or  sell  the  appurtenance.  In  the  case  at  bar 
Cosins  had  no  title  to  the  land,  and  there- 
fore could  convey  neither  land  nor  appur- 
tenance. Nor  is  there  evidence  tending  to 
show  any  intention  on  the  part  of  Cosins  to 
mortgage  the  water  right  independently  of, 
or  as  distinct  from,  the  land  to  which  he  had 
no  title.  Whatever  the  effect  of  such  inten- 
tion might  have  been  had  it  existed,  and  an 
attempt  made  to  effectuate  it,  it  is  evident 
that  the  conveyance  by  mortgage  of  the  land 
included  the  water  right  as  a  mere  appur- 
tenance or  incident.  It  certainly  needs  no 
argument  beyond  this  statement  to  show  that 
Cosins  could  convey  no  interest  of  any  de- 
scription in  the  land  of  the  Northern  Pacific 
Railroad  Company.  Such  attempted  convey- 
ance by  mortgage  was  ineffectual.  The  land 
is  not  part  of  the  public  domain.  It  is  land 
owned  by  a  private  person, — the  railroad 
company, — and  that  company  and  those 
holding  under  it  own  the  land  with  the  ap- 
purtenances. When  there  has  been  no  s^re- 
gation,  change  of  possession,  or  diversion  of 
the  water  by  the  owner  to  a  use  other  than 
that  for  which  it  was  appropriated,  nor  in- 
tention to  do  so,  the  water  right  remains  an 
incident  to  the  ownership  of  the  land,  al- 
though the  water  was  approjjriated  by  a  ten- 
ant m  possession,  and  oy  him  made  an  ap- 
purtenance to  the  land,  there  being  no  agree- 


ment between  the  tenant  and  the  owner  by 
which  the  water  right  might  be  severed  by 
the  tenant  from  the  land  to  which  it  is  ap- 
purtenant. The  plaintiff,  in  order  to  re- 
cover, must  show  title  in  himself  to  the  wa- 
ter right.  He  must  rely  upon  the  strength 
of  his  title,  not  upon  the  weakness  of  that  of 
his  adversary.  He  has  failed  to  prove  any 
title  to  the  water  right  or  any  use  of  the  wa- 
ter. By  virtue  of  a  contract  with  the  rail- 
road company,  Oscar  CJosins  was  in  the  right- 
ful possession  of  certain  land  then  and  now 
owned  by  it.  While  so  in  possession  he  ap- 
propriated water,  the  right  to  the  use  of 
which  became  appurtenant  to  the  land. 
There  is  no  proof  of  any  agreement,  either 
express  or  implied,  that  the  water  right 
might  be  separated  from  the  land,  and  held 
by  Cosins  as  property  distinct  from  that  to 
which  it  was  appurtenant;  and,  in  the  ab- 
sence of  such  proof,  the  presumption  is  that 
the  owner  of  the  land  is  the  owner  of  the  ap- 
purtenance. Cosins  having  no  title  what- 
ever to  the  land,  did  not  grant  to  the  plain- 
tiff the  appurtenant  water  right  which,  with- 
out the  owner's  consent  to  a  severance  from 
the  land,  remains  an  inseparable  incident 
thereto.  The  defendant  is  in  rightful  pos- 
session of  the  land  formerly  occupied  by  Os- 
car Cosins,  and  is  using  the  water  thereon. 
Smith  V.  Logan,  18  Nev.  149,  1  Pac.  678,  is 
cited  by  plaintiff  as  supporting  his  conten- 
tion.   The  case  is  not  in  point. 

The  motion  for  a  nonsuit  was  rightly 
granted,  and  the  judgment  for  the  defendant 
was  correct^  and  is  affirmed. 

Hnnt,  J.,  concurs.  Brantly,  Ch.  J.,  dis- 
qualified. 

A  rehearing  having  been  granted,  Pigott, 
J.,  after  the  additional   argument,  handed 


In  the  absence  of  the  dam  It  would  have  flowed 
by  bis  property  so  that  he  would  have  had  the 
advantage  of  it  without  cost.  People  v.  Tib- 
betts,  19  N.  T.  623. 

So,  the  Mississippi  court  has  held  that  the 
state,  by  virtue  of  her  right  of  eminent  do- 
main, has  the  paramount  right  to  control  and 
dispose  of  everything  within  the  limits  which 
is  not  absolute  and  exclusive  private  property 
to  the  promotion  of  the  public  good.  The  ri- 
parian owner  has  only  a  qualified  right  In  the 
water  flowing  In  the  stream,  and  the  state  may, 
without  violating  the  constitutional  provisions 
against  taking  property,  divert  the  water  from 
Its  channel  for  the  purpose  of  improving  navi- 
gation, although  it  deprives  the  riparian  own- 
er of  ail  i)eneflt  of  It.  The  rights  of  the  own- 
ers of  land  bounded  by  public  rivers  used  for 
navigation  are  subservient  to  the  right  and 
power  of  the  state  to  use  and  appropriate  them 
to  the  public  good  in  promotion  of  navigation. 
Homochltto  River  Comra.  v.  Withers,  29  Miss. 
21,  G4  Am.  Dec.  120. 

And  a  Pennsylvania  court  has  held  that  the 
state  or  corporations  invested  with  its  privi- 
leges Is  the  sole  owner  of  all  the  water  in  the 
streams  declared  public  highways,  and  can  use 
every  drop  of  it  If  deemed  necessary  for  the 
public  works,  Cameron  Furnace  Co.  v.  Penn- 
sylvania Canal  Co.  2  Pearson  (Pa.)  208. 

And  that  where  the  soil  and  water  of  a  river 
remain  vested  in  the  public  a  riparian  owner 
60  L.  R.  A. 


cannot  complain  that  his  right  of  fishing  In 
the  water  In  front  of  his  property  is  Invaded 
by  the  erection  of  a  dam  upon  the  stream  under 
authority  of  the  state  for  the  Improvement  of 
navigation.  Shrunk  v.  Schuylkill  Nav.  Co.  14 
Serg.  &  R.  71. 

There  is  no  doubt  of  the  right  of  the  state  to 
control  and  regulate  the  public  use  of  the  navi- 
gable waters  within  its  borders  subject  only  to 
restraints  upon  the  rights  arising  under  the 
power  of  Congress  over  commerce.  People  v. 
Williams,  64  Cal.  498,  2  Pac.  393. 

The  state  has  such  a  title  to  the  waters  of  a 
floatable  stream  that  it  can,  as  against  the 
public  desiring  to  use  the  stream,  authorize 
their  control  by  an  Improvement  company,  who 
shall  use  all  the  water  within  the  channel  so  as 
best  to  float  all  the  logs  offered  for  transporta- 
tion on  the  stream.  Mullen  v.  Penobscot  Log 
Driving  Co.  90  Me.  567,  38  Ati.  657. 

Where  the  title  to  a  river  Is  claimed  by  the 
public  one  who  is  given  a  license  to  erect  a 
mill  and  use  the  water  of  the  stream  for  power 
takes  subject  to  the  right  of  the  public  to  di- 
vert the  water  of  the  river  for  the  purpose  of 
a  canal.  Rundle  v.  Delaware  &  B.  Canal  Co. 
14  How.  80,  14  L.  ed.  335. 

The  state  may,  In  Improving  the  navigation 
of  a  river,  reserve  to  itself  the  surplus  power 
created  by  the  Improvement  dams.  Green  Bay 
&  M.  Land  Co.  v.  Kaukauna  Water  Power  Co. 
70  Wis.  635,  36  N.  W.  828. 
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down  the  following  opinion    on    March  12, 
1000: 

After  the  opinion  heretofore  rendered  in 
this  case  the  court  of  its  own  motion  granted 
a  rehearing.  Additional  briefs  and  oral  ar- 
guments having  been  filed  and  made,  and  we 
are  satisfied  upon  further  consideration  that 
the  conclusion  announced  in  the  former  opin- 
ion is  erroneous.  The  ultimate  question 
presented  for  decision  is  whether  a  certain 
water  right  is  appurtenant  to  a  certain  par- 
cel of  land.  As  preliminary  to  the  deter- 
mination of  this  question,  it  is  necessary  to 
investigate  the  nature  of  a  water  right,  how 
title  to  the  same  may  be  acquired,  the  char- 
acter of  its  ownership,  and  its  relation  to 
other  real  property. 

1.  A  water  right  may  be  defined  to  be  the 
legal  right  to  use  water.  The  right  to  the 
use  of  running  water  is  a  corporeal  right  or 
hereditament  which  follows  or  is  embraced 
by  the  ownership  of  riparian  soil.  It  is  a 
corporeal  right  running  with  riparian  land. 
Hill  V.  Ifewmatif  5  Cal.  445,  63  Am.  Dec. 
140;  Gary  v.  Daniels,  8  Met.  480,  41  Am. 
Dec.  532.  A  water  right  can  therefore  be  ac- 
quired only  by  the  grant,  express  or  implied, 
of  the  owner  of  the  land  and  water.  The 
right  acquired  by  appropriation  and  user  of 
the  water  on  the  public  domain  is  founded  in 
grant  from  the  United  States  government  as 
owner  of  the  land  and  water.  Such  grant 
has  been  made  by  Congress.  M^ood  v.  EH- 
wanda  Water  Co.  122  Cal.  152,  54  Pac.  726; 
Welch  V.  Oarreti  (Idaho)  51  Pac.  405.  ihis 
grant  by  the  government  applies,  however, 
only  to  the  public  domain  owned  by  the 
United  States.  Note  to  Heath  v.  Williams 
(Me.)  43  Am.  Dec.  280.  Therefore,  where 
the  ab.solute  title  to  riparian  soil  on  a 
stream  has  passed  from  the  United  States  be- 
fore any  right  to  the  water  by  prior  appro- 
priation has  become  vested  in  any  person,  no 
such  right  can  be  acquired  afterwards  under 
the  grant  of  Congress ;  and  the  common-law 
rule  as  to  the  rights  of  riparian  owners 
would  apply,  were  it  not  for  the  fact  that  the 
state  of  Montana  has  by  necessary  implica- 


tion assumed  to  itself  the  ownership,  9ub 
modo,  of  the  rivers  and  streams  of  this  state 
and,  by  §§  1880  et  seq.  of  the  Civil  Code,  has 
expressly  granted  the  right  to  appropriate 
the  waters  of  such  streams,  which  right,  if 
properly  exercised  in  compliance  with  the 
requirements  of  the  statute,  vests  in  the 
appropriator  full  legal  title  to  the  use  of 
such  waters  by  virtue  of  the  grant  made  by 
this  state  as  owner  of  the  water.  But  this 
privilege  or  right  to  appropriate  the  water 
of  a  stream  can  in  any  and  every  case  be 
taken  advantage  of  or  exercised  only  by  one 
who  has  riparian  rights,  either  as  owner  of 
the  riparian  land,  or  through  grant  of  the 
riparian  ow^ner..  A  trespasser  on  riparian 
land  cannot  lawfully  exercise  there  any 
right  to  such  water  or  acquire  any  right 
th'.*rein  by  virtue  of  §§  1880  et  seq.  of  the 
Civil  Code,  Alta  Land  d  Water  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  645.  One  may  not 
acquire  a  water  right  on  the  land  of  another 
without  acquiring  an  easement  in  such  land. 
8t.  Helena  Water  Co.  v.  Forbes,  62  Cal.  182, 
45  Am.  Rep.  659.  And  an  easement  is  an  in- 
terest in  land  that  cannot  be  created,  grant- 
ed, or  transferred  except  by  operation  of  law, 
by  an  instrument  in  writing  or  by  prescrip- 
tion. Civil  Code,  §  1500;  Great  Falls  Wa- 
ter icorks  Co.  V.  Great  Northern  R.  Co.  21 
Mont.  487,  54  Pac.  963.  Nothing  here  said 
is  to  be  understood  as  a  modification  of  the 
doctrine  of  McDonald  v.  Lannen,  19  MonU 
78,  47  Pac.  648,  or  of  Wood  v.  Lowney,  20 
Mont.  273,  50  Pac.  794.  The  right  to  ap- 
propriate water  on  the  land  of  another  for 
a  public  use  may  be  obtained  through  con- 
demnation proceedings  under  the  right  of 
eminent  domain.  8t.  Helena  Water  Co.  v. 
Forbes,  62  Cal.  182.  In  California  it  cannot 
be  so  obtained  for  a  private  use.  Lorenz  v. 
Jacob,  63  Cal.  73.  Under  §  15  of  article  3 
of  the  Constitution  of  Montana,  the  use  of 
appropriated  water  is  made  a  public  use. 
ElUnghouse  v.  Taylor,  19  Mont.  462,  48  Pac. 
757.  By  §§  1880  et  seq.  of  the  Civil  Code  the 
right  is  conferred  upon  anyone  to  make  a 
valid  appropriation  of  water  on  the  unsold 


Illustrations  of  the  limitations  on  the  powers 

of  the  trustee. 

The  title  of  the  state  in  the  wtttors  of  Ita 
navigable  streams  Is  held  in  trust  to  protect,  ' 
preserve,  and  improve  for  the  purpose  of  navi- 
^tlon,  and  not  otherwise.  So  that  the  legisla- 
ture cannot  authorize  the  beds  of  such  streams 
to  be  filled  up  with  mining  debris  to  the  de- 
struction of  the  right  of  navigation.  Woodruff 
V.  North  Bloomiieid  Gravel  Mln.  Co.  18  Fed. 
Uep.  778. 

The  title  to  navigable  tide  waters  is  In  the 
state  for  the  suiiport  of  rights  therein  which 
are  common  to  the  entire  public,  such  as  the 
rights  af  navigation  and  fishing.  Without  ex- 
press grant  from  the  sovereign  no  individual 
can  obtain  special  rights  in  the  use  o-f  water 
Itself  or  the  land  under  it.  Therefore  a  muni- 
cipal corporation  situated  on  tide  water  has  no 
special  right  in  the  water  of  the  river  for  a 
municipal  water  supply,  which  will  authorize 
It  to  prevent  the  discharge  of  sewage  Into  the 
Btroam  by  cities  or  villages  situated  further  up. 
Newarlt  Aqueduct  Hoard  v,  Passaic,  45  N.  J. 
Kq.  HDa,  18  Atl.  100. 
60  L.  R.  A. 


Water  cannot  be  diverted  from  a  stream  for 
a  municipal  water  supply  without  making  com- 
pensation to  miilowners  on  the  stream  whise 
power  will  be  injured  by  the  dlvertrfon.  The 
court  says  the  right  to  the  use  of  the  water 
Is  a  kind  of  property  that  every  mlllowner  baa 
a  right  to  compensation  for  when  the  water 
Is  diverted  from  Its  natural  course  for  public 
purposes.  Leonard  v.  Rutland,  66  Vt.  105,  2S 
Atl.  8S5. 

The  public  easement  for  passage  over  Inland 
fresh  waters  gives  the  state  no  right  to  convert 
the  waters  to  any  other  use  than  that  for  which 
the  easement  was  created,  and  it  cannot,  there- 
fore, authorize  the  taking  of  the  water  for  a 
municipal  w^ater  supply  without  compensation 
to  owners  of  land  along  the  watercourse. 
Smith  V.  Rochester,  92  N.  Y.  463,  44  Am.  Rep. 
393. 

But  the  state  courts  have  a  right  to  decide, 
as  a  matter  of  local  law  without  danger  of  in- 
terference by  the  United  Slates  courts,  of  the 
right  of  the  state  to  authorize  a  municipal  cor- 
poration to  take  a  water  supply  from  a  stream 
to  the  injury  of  riparian  owners.  St.  Anthony 
Fails    Water    Power    Co.    v.    St.    Paul    Water 
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state  lands.  Wood  v.  Etiwatida  Water  Co. 
122  Cal.  152,  54  Pac.  726.  But  such  per- 
mission can  and  does  apply  only  to  lands 
owned  by  the  state.  "As  owner  of  the 
stream,  it  has  granted  the  right  to 
appropriate  the  water  of  the  stream, 
yet  it  does  not  pretend  to  legalize 
the  exercise  of  such  privilege,  in  violation  of 
the  vested  rights  of  other  landowners.  As 
well  might  it  be  said  that  by  reason  of  the 
game  laws,  permitting  all  persons  to  .fish  in 
the  streams  of  this  state,  it  therefore  follows 
that  anyone  has  a  vested  right  to  exercise 
this  privilege  wherever  there  is  a  stream,  in 
defiance  of  the  vested  rights  of  the  property 
owners ;  that  is  to  say,  by  reason  of  the  game 
laws  a  landowner  has  no  rights  which  a  fish- 
erman is  bound  to  respect.  The  mere  state- 
ment of  such  a  4>roposition  is  a  demonstra- 
tion of  its  fallacy.  It  is  therefore  apparent 
that  absolute  legal  title  to  a  water  right  can 
only  be  acquired  by  grant,  express  or  im- 
plied, of  the  riparian  owner  of  the  land  and 
water.  It  may  be  remarked,  ohiter^  that  the 
common-law  doctrine  of  riparian  rights  as- 
sured to  each  riparian  owner  the  right  to 
the  reasonable  use,  without  substantial  dim- 
inution in  quantity  or  deterioration  in  qual- 
ity to  the  detriment  of  other  riparian  pro- 
prietors, of  the  water  of  a  stream  flowing  by 
or  over  his  land.  The  doctrine  of  "prior  ap- 
propriation'* confers  upon  a  riparian  owner, 
or  one  having  title  to  a  water  right  by  grant 
from  him,  the  right  to  a  use  of  the  water  of 
a  stream  which  would  be  unreasonable  at 
the  common  law,  and  to  this  extent  the  doc- 
trine of  prior  appropriation  may  be  said  to 
hav&  abrogated  the  coinmon-law  rule. 

2.  Section  1078  of  the  Civil  Code  defines 
an  "appurtenance"  as  follows:  "A  thing  is 
deem^  to  be  incidental  or  appurtenant  to 
land  when  it  is  by  right  used  with  the  land 
for  its  benefit,  as  in  the  case  of  a  way,  or  wa- 
tercourse, or  of  a  passage  for  light,  air,  or 
heat  from  or  across  the  land  of  another."  A 
"watercourse  from  or  across  the  land  of  an- 
other" is  an  easement,  and  by  reference  to  § 
1250  of  the  Civil  Code  it  is  plain  that  in  the 


contemplation  of  the  Code  an  appurtenance 
to  land  is  in  any  and  every  case  an  easement* 
For  example:  A  owns  a  parcel  of  land,  to 
irrigate  which  he  has  lawfully  appropriated, 
and  by  right  is  using,  water.  The  ditch 
through  which  the  water  is  conveyed  is  also 
owned  by  him,  and  is  partly  upon  his  land 
and  partly  upon  the  land  of  B.  The  water 
right  is  an  appurtenant  to  A's  land,  and 
that  part  of  the  ditch  which  is  upon  B's  land 
is  an  easement  of  A  therein,  and  is  also  ap- 
purtenant to  the  land  of  A,  but  that  part  of 
the  ditch  which  is  upon  A's  land  is  not  ap- 
purtenant thereto,  but  is  part  and  parcel  of 
the  land  itself.  A  legal  appropriator  of  wa- 
ter may  change  the  place  of  its  use,  and  may 
use  the  water  for  other  purposes  than  that 
for  which  it  was  originally  appropriated. 
Civil  Code,  §  1882;  Woolman  v.  Oarringer, 
1  Mont.  544;  Winter  v.  Simmons,  27  Or.  1, 
39  Pac.  6 ;  Fuller  v.  Sioan  River  Placer  Min, 
Co.  12  Colo.  12,  19  Pac.  836.  The  right  thus 
acquired  to  take  water  from  or  over  the  land 
of  another  is  therefore  in  the  nature  of  an 
easement  in  gross  (Civil  Code,  §  1251,  subd. 
6;  Bank  of  British  N.  A.  v.  Miller,  7  Sawy. 
168,  0  Fed.  Rep.  645;  De  Wiii  v.  Harvey,  4 
Gray,  488;  Goodrich  v.  Burhank,  12  Alien, 
462,  90  Am.  Dec.  161),  which^  according  to 
circumstances,  may  or  may  not  be  an  ease- 
ment annexed  or  attached  to  certain  land  as 
an  appurtenance  thereto. 

For  the  purpose  of  illustrating  the  practi- 
cal application  of  the  foregoing  principles, 
we  shall  consider  a  few  cases  of  common  oc- 
currence: 

(a)  A  has  absolute  title  in  fee  to  riparian 
land.  Under  the  statutes  of  Montana  he  is 
clothed  with  the  right,  by  compliance  with 
the  provisions  of  the  statute,  to  appropriate 
a  water  right,  subject,  of  course,  to  the  vest- 
ed rights  of  prior  appropriators.  Now,  be- 
ing the  owner  of  riparian  land,  he  can,  as 
has  been  shown,  legally  exercise  this  priv- 
ilege on  his  own  land ;  and,  when  he  has  per- 
fected such  inchoate  right  by  fulfilling  the 
requirements  of  the  statute,  the  legal  title 
to  such  water  right  becomes  vested  in  him, — 


Oomrs.  168  U.  S.  349,  42  L.  ed.  497,  18  Sup. 
Ct.  Kep.  157. 

Under  the  Mexican  law  pu«blo8  had  a  species 
of  property  In  the  dowing  waters  within  their 
limits  in  trust  to  be  distributed  to  the  common 
lands  and  to  the  lands  originally  set  apart  to 
settlers  or  subsequently  granted  by  the  muni- 
cipal authorities.  Lux  ▼.  ilaggin,  69  Cal.  255, 
10  Pac.  G74. 

Effect  of  constitutional  or  statutory  assertion 
of  title  to  tcatcr. 

Some  of  the  states  have  expressly  asserted 
title  to  the  water  or  the  bodies  of  which  it  is 
composed.  The  precise  effeot  of  such  assertion 
is  not  clrar.  If  nothing  more  was  accomplished 
than  to  assert  title  to  the  ponds  and  streams 
the  state  would  seem  to  still  be  limited  In  its 
use  of  the  water  by  the  rights  of  private  ad- 
Joining  owners.  But  if  the  assertion  Involved 
the  right  to  destroy  the  water  body  of  course 
Individuals  could  acquire  no  rights  which 
would  prev^^nr  such  destruction,  because  they 
must  be  considered  as  having  contemplated  such 
dostruotlon.  The  destruction  of  the  water 
bodies  was  probably  involved  In  the  legislation 
50  L.  R.  A. 


of  the  arid  regions  of  the  west,  so  that  the 
water  could  no  longer  be  regarded  as  having  a 
locality,  but  must  be  regarded  as  wandering 
about  subject  to  use  by  anyone  who  can  get 
possession  of  It.  Some  regulation,  however.  Is, 
of  course,  necessary  to  preserve  peace,  so  the 
first  user  Is  given  first  right  as  long  as  his  use 
continues. 

The  Colorado  Constitution  provides  that  the 
water  of  every  natural  stream  within  the  state 
is  hereby  declared  to  be  the  property  of  the 
public,  and  the  same  Is  dedicated  to  the  use  of 
the  people  of  the  state,  subject  to  appropria- 
tion. After  appropriation  the  title  to  the 
water  remains  In  the  general  public,  while  the 
paramount  right  to  Its  use  continues  In  the 
appropriator.  Wheeler  v.  Northern  Colorado 
Irrlg.  Co.  10  Colo.  582,  17  Pac.  487. 

Und<?r  the  Colorado  Constitution  private 
ownership  of  water  In  the  stream  Is  not  recog- 
nized. But  the  right  to  use  it  may  be  acquired 
by  appropriation  to  beneficial  use.  Fort  Mor- 
gan Land  &  Canal  Co.  v.  South  Platte  IMtch  Co. 
18  Colo.  1,  30  Pac.  1032. 

The  unappropriated  water  of  every  stream 
belongs  to  the  public,  and  Is  subject  to  appro- 
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not,  however,  by  reason  of  any  common-law 
riparian  rights  as  owner  of  the  soil,  but  by 
reason  of  statutory  grant.  Title  to  the  land 
and  title  to  the  water  right  are  in  A's  case 
two  distijict  things,  each  derived  from  a  sep- 
arate source.  The  question  now  presents  it- 
self, Is  the  \vater  ri^ht  thus  acquired  by  A 
an  appurtenance  to  the  land  of  A  upon  which 
it  is  used?  We  have  already  attempted  to 
show  that  an  appurtenance  to  land  under  the 
laws  of  Montana  must  be  an  easement.  In 
this  case  A  owns  the  land  bordering  on  the 
stream  as  well  as  under  it.  His  water  right 
and  ditch  are  on  his  own  land,  and  as  a  serv- 
itude or  easement  thereon  cannot  be  held  by 
the  owner  of  the  servient  tenement  (Civil 
Code,  §  1254),  and,  as  a  servitude  is  extin- 
guished or  merged  by  the  vesting  of  the  right 
to  the  servitude  and  the  right  to  the  servi- 
ent tenement  in  the  same  person  ( Civil  Code, 
§  1260),  it  might  seem  as  if  it  were  impossi- 
ble that  A's  water  right  and  ditch  could  be 
an  appurtenance  to  A's  land.  So  far  as  A's 
ditch  on  his  own  land  and  the  water  right  in 
it  are  concerned,  it  is  self -apparent  that  they 
cannot  be  easements,  and  they  are  therefore 
not  appurtenant  to  the  land.  They  are  part 
and  parcel  of  the  land.  The  right  to  the  use 
of  the  running  water  (that  is,  the  right  to 
appropriate  water  on  one's  own  land)  is  a 
corporeal  hereditament;  but  the  water  when 
once  appropriated  includes  and  comprehends 
an  incorporeal  hereditament,  to  wit,  the 
right  to  have  the  water  flow  in  the  stream, 
without  diminution  or  deterioration,  to  the 
head  of  the  ditch  or  place  of  diversion, — an 
easement  in  the  stream,  and  a  servitude  up- 
on upper  riparian  lands.  .  Civil  Code,  §  1250, 
subdiv.  1 1 ;  Lower  Kings  River  Water  Ditch 
Co.  V.  Kings  River  d  Fresno  Canal  Co.  60 
Cal.  408 ;  Cary  v.  Daniels,  8  Met.  480,  41  Am. 
Dec.  632 ;  Wyatt  v.  Ijarimer  d  W,  Irrig.  Co. 
18  Colo.  298,  33  Pac.  144.  The  water  right 
of  A,  therefore,  being  confessedly  by  right 
used  with  his  land,  could  be  an  appurtenance 
thereto,  and  upon  a  conveyance  in  writing  of 
the  land  by  A  no  reservation  being  made  in 


the  deed,  such  water  right,  being  attached  to 
the  land,  would  pass  as  an  appurtenaDce 
thereto  if  at  the  time  of  the  ocmveyanoe  of 
the  land  A  had  titl^  to  both  land  and  water 
right. 

(b)  B  owns  nonriparian  land.  He  can- 
not therefore,  take  up  a  water  right  on  his 
own  land.  He  has,  however,  by  statutorr 
grant,  the  privilege  of  appropriating  water 
upon  the  public  domain  or  upon  land  owDed 
by  th^  state.  If,  however,  there  is  no  euch 
land  of  w^hich  he  can  avail  himself  for  the 
purpose  of  appropriating  a  water  right, 
then,  of  necessity,  he  must  acquire  by  grant, 
express  or  implied,  or  by  condemnation  un- 
der the  power  of  eminent  domain,  from  some 
riparian  owner,  the  right  to  exercise  the  stat- 
utory privilege.  That  is  to  say,  he  must  ac- 
quire an  easement  in  or  a  servitude  upon  the 
land  of  another ;  for,  without  an  easement  in 
or  a  servitude  upon  the  property  of  another 
B  cannot  possibly  lawfully  acquire  a  water 
right  {8t.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  45  Am.  Rep.  659 ) ,  and  such  can  be 
acquired  only  by  an  instrument  in  writing. 
In  the  case  of  B  certain  distinctions  must  be 
kept  in  mind.  The  rig'ht  to  an  easement  in 
the  stream  is  derived  from  statutory  grant. 
The  means  of  acquiring  this  right  he  must 
obtain  from  a  riparian  owner.  The  latter 
embraces  two  things :  ( 1 )  The  right  to  di- 
vert the  water  on  the  land  of  the  grantor: 
and  (2)  the  right  to  conduct  the  water 
across  the  land  of  the  grantor.  A  grant  of 
the  first  right  would  doubtless  carry  with 
it  the  right  to  convey  the  water  across  the 
grantor's  land;  that  is,  a  ri^ht  of  way  for 
the  water  over  the  land.  It  would  be  an 
easement  of  necessity.  On  the  other  hand, 
a  mere  grant  by  a  riparian  owner  of  a  rigl^t 
of  way  for  conducting  water  over  the  land 
of  the  grantor  would  not  convey  to  the 
grantee  the  right  to  appropriate  or  divert 
water  on  the  land  of  the  grantor. 
Zimmler  v.  San  Luis  Water  Co.  57  Cal.  221. 
If,  however,  B  does  properly  obtain  the  right 
to  appropriate  on,  and  conduct  water  across, 
the  land  of  another,  or  if  he  does  so  over  the 


priatlon  by  the  people  to  tenefldal  use.  Combs 
V.  Agricultural  Ditch  Co.  17  Colo.  150,  28  Pac. 
966. 

It  Is  the  duty  of  the  state  to  protect  the  right 
to  water  by  priority  of  appropriation,  and  to 
regulate  the  use  thereof,  and  to  impose  such 
regulations  and  limitations  on  Its  use  as  will 
best  reconcile  and  accommodate  the  interests 
of  all  concerned.  United  States  Freehold  Land 
&  Emigration  Co.  v.  Gallegoe  (C.  C.  D.  Colo.)  1 
Denver  Legal  Adv.  412. 

The  right  to  the  use  of  the  waters  of  the 
state  is  in  the  people  and  the  control  thereof 
In  the  state  legislature.  Re  Adjudication  of 
Water  Rights  in  Water  Dist.  No.  33  (C.  C.  D. 
Colo.)   1  Denver  Legal  Adv.  300. 

All  unappropriated  water  belongs  to  the  peo- 
ple. The  title,  right,  property,  and  ownership 
remain  in  the  state  until  some  person  diverts 
it,  appropriates  it,  segregates  it  from  the  vol- 
ume o<f  the  stream,  and  applies  It  to  a  beneficial 
use  by  some  legal  method.  The  title  of  the 
state  as  to  the  water  so  appropriated  is  then 
devested.  The  appropriator  becomes  the  owner 
of  the  use  so  long  as  the  beneficial  use  to  which 
50  L.  R.  A. 


it  was  appropriated  is  continued.  While  It  v> 
remains  it  is  the  subject  of  exclusive  ownership 
and  control. — the  property  of  the  approprlatcr 
in  every  legal  aspect.  Wya4:t  v.  Larimer  k  W. 
Irrig.  Co.  1  Colo.  App.  480,  29  Pac.  906. 

The  state  of  Montana  has  by  necessary  Im- 
plication assumed  to  itself  the  ownership  of 
the  rivers  and  streams  of  the  state,  and  has 
given  individuals  the  right  to  appropriate  them 
for  the  uses  permitted  by  the  statute.  Smltb 
V.  Denniff  (Mont.)  60  Pac.  398. 

Under  the  Idaho  laws  water  which  has  \t^^ 
appropriated  for  rental  or  sale  Is  subject  to 
public  U0e.  Wllterding  v.  Green  (Idaho)  45 
Pac,  137. 

In  Clough  V.  Wing  (Ariz.)  17  Pac,  i^Z.  it 
is  said  that,  under  the  civil  law.  water  wa^ 
puhlici  juris,  and  by  that  law  the  first  persfn 
who  chooses  to  appropriate  a  natural  stream 
to  a  useful  purpose  has  title  against  the  own^r 
of  the  land  below,  and  may  deprive  blm  of  tbf 
benefit  of  the  natural  flow  of  the  stream.  A&>' 
that  principle  was  adopted  for  the  settlement  of 
the  case  under  the  Arizona  statutes. 

The  right  of  the  state  thus  to  destroy  the 


1900. 


Smith  y.  Den  iff. 


745 


public  domain  or  state  lands,  and  thereby 
makes  a  valid  appropriation  of  a  water  right » 
and  uses  the  same  on  his  nonriparian  land, 
in  either  case  such  inrttter  right  and  ditch 
IB  an  easement  in  or  servitude  upon  the  land 
of  another,  and  is  therefore  an  appurtenance 
to  his  nonriparian  land,  title  to  the  easement 
and  title  to  the  dominant  estate  being  both 
united  in  B;  and  upon  a  conveyance  of  his 
land  the  water  right  and  the  ditch  would 
pass  as  appurtenances  thereto,  provided  no 
reservation  thereof  is  made  in  the  deed. 

(e)    C  has  possessory  right  to  government 
riparian  land.     In  this  case  G,  of  course,  has 
the  privilege,  by  statutory  grant,  of  appro- 
priating a  water  right  for  the  land  which  he 
occupies,  and,  when  appropriated  in  compli- 
ance with  the  requirements  of  the  law,  the 
legal  title  to  such  water  right  becomes  vest- 
ed in  him.  It  is  a  positive,  certain,  and  vest- 
ed property  right;  for  the  legal  title  to  the 
land  upon  which  a  water  right  lawfully  ac- 
quired by  appropriation  on  the  public  do- 
main is  used,  or  intended  to  be  used,  in  no 
wise  affects  the  appropriator's  title  to  the 
water  right.      Santa  Paula   Watenoorks  v. 
Peralta,  113  Cal.  38,  45  Pac.  168.     The  wa- 
ter  right  thus  acquired  by  C  is,  as  we  have 
already  shown,  an  easement  in  the  stream, 
and,  until  he  acquires  title,  a  burden  upon 
the  land  which  he  occupies  but  does  not  own, 
the  title  to  which  double  easement,  or  to  the 
easement  and  the  servitude,  becomes  vested 
in  him  by  virtue  of  the  grant  of  the  govern- 
ment.    The  servitude  upon  the  land  under 
such  circumstances  does  not  become  merged 
or  extinguished  by  reason  of  his  being  in  pos- 
session of  the  land ;  for  where  one  holds  land 
by  defective  or  inchoate  title,  and  a  servi- 
tude upon  or  an  easement  in  it  by  a  valid 
title,  the  servitude  or  easement  is  not  ex- 
tinguished by  unity  of  possession  {Tyler  v. 
Hammond,  11  Pick.  193)  ;  nor  can  it  be  tech- 
nically an  appurtenance  to  the  land  upon 
which  it  exists,  for,  as  we  have  seen,  a  bur- 
den or  servitude,  to  be  appurtenant  to  land^ 
must  be  a  burden  or  servitude  upon* other 
land.    Under  these  circumstances,  if  one  ob- 


tains title  to  the  land  from  the  United 
States,  his  servitude  upon  or  easement  in  the 
land  is  immediately  extinguished  (Civil 
Cknie,  §  1260)  and  becomes  part  and  parcel 
of  the  land;  but  before  he  acquires  title  to 
tiie  land  his  servitude  thereon  or  easement 
uierein  is  a  vested  interest  in  the  public  do- 
main, and  can  only  be  transferred  by  an  in- 
strument in  writing.  Now,  as  to  his  water 
right,  viewed  only  as  an  easement  in  the 
stream:  This,  as  we  have  seen,  is  an  in- 
corporeal hereditament, — an  easement  not 
attached  to  land,  and  therefore  akin  to  an 
easement  in  gross  at  the  common  law,  title 
to  which  is  vested  in  C.  But  an  easement, 
to  be  appurtenant  to  a  parcel  of  land,  must 
be  attached  to  the  dominant  estate.  Bwazey 
V.  Brooks,  34  Vt.  451;  Spaulding  ▼.  Abbott, 
65  N.  H.  423;  Orooker  v.  Benton,  93  Cal. 
366,  28  Pac.  953;  Oreen  v.  Collins,  20  Hun, 
474,  86  N.  Y.  246,  40  Am.  Rep.  531 ;  Ward  v. 
Fa/rweU,  6  Colo.  66.  It  can  become  legally 
attached  only  by  unity  of  title  in  the  same 
person  to  both  the  dominant  estate  and  the 
easement  claimed.  Meek  v.  Breckenridge, 
29  Ohio  St.  642.  C*8  water  right,  therefore, 
cannot  become  an  appurtenance  to  the  land 
of  which  he  is  possessed  until  he  obtains  title 
thereto  from  the  government,  or  transfers 
his  title  to  his  water  right  to  the  owner  of 
the  land,  and  such  transfer  can  be  made  by 
an  instrument  in  writing  only. 

(d)  D  has  possessory  right  to  government 
nonriparian  land.  If  D  lawfully  acquires  a 
water  right  upon  the  public  domain,  and  con- 
ducts water  by  a  ditch  over  the  public  do- 
main to  the  land  which  he  occupies,  and  uses 
the  same  thereon,  it  is  clear,  from  the  re- 
sults reached  in  the  foregoing  discussion, 
that  such  water  right  and  diteh  wilj  not  be- 
come an  appurtenance  to  the  land  occupied 
by  D  until  he  obtains  title  thereto  from  the 
government,  or  conveys  his  water  right  and 
ditch  to  the  owner  of  the  land. 

With  the  foregoing  established  legal  prin« 
ciples  kept  in  mind,  let  us  proceed  to  the  con- 
sideration of  the  case  at  oar.  At  the  very 
outset  of  the  investigation  of  the  record  in 


wtit«r  bodies  is  based  upon  the  fact  that,  prior 
to  the  adoption  of  the  legislation,  no  private 
rif^hts  had  been  acquired.  Thus,  In  the  western 
states  the  early  settlers,  Instead  of  asserting 
common-law  riparian  rights,  established  the 
doctrine  of  appropriation  which  was  perpetu- 
ated by  legislation.  Where  the  common-law 
rights  bad  accrued  before  the  public  title  was 
asserted  they  could  not  be  destroyed. 

The  adoption  of  a  constitutional  provision 
making  all  flowing  streams  and  natural  water- 
courses forever  the  property  of  the  state  for 
mining.  Irrigation,  and  manufacturing  purposes 
after  the  territory  has  been  settled  under  the 
principles  of  the  common  law,  will  not  deprive 
the  riparian  owners  of  the  right  to  have  the 
water  flow  In  its  natural  bed  in  view  of  the  pro- 
visions of  the  United  States  Constitution. 
Blgelow  ▼.  Draper,  6  N.  D.  152,  69  N.  W.  570. 

A  statute  declaring  the  unappropriated  wa- 
ters of  the  streams  of  the  state  to  be  the  prop- 
erty of  the  public  subject  to  the  right  of  ap- 
propriation cannot  Interfere  with  the  rights  of 
riparian  owners  existing  when  the  law  was 
passed.  McGhee  Irrig.  Ditch  Co.  v.  Hudson, 
85  Tex.  591,  22  S.  W.  398,  967. 
60  L.  R.  A. 


The  Texas  statute  asserting  title  In  the  pub- 
lic to  all  the  unappropriated  waters  of  every 
river  and  stream  within  the  arid  portion  of 
the  state,  giving  a  right  to  appropriate  it  for 
irrigation  purposes,  was  held  unconstitutional 
so  far  as  it  affected  the  rights  of  riparian  own- 
ers, because  it  resulted  in  the  appropriation  of 
property  rights  for  private  use  without  due 
course  of  law.  Barrett  v.  Metcalfe,  12  Tex. 
Civ.  App.  247,  33  S.  W.  758. 

The  act  of  Texas  providing  that  all  streams 
of  an  average  width  of  SO  feet  are  navigable 
streams,  and  designating  the  method  of  survey- 
ing grants  upon  such  streams,  was  not  intended 
to  reserve  title  to  the  water  in  the  public  so  as 
to  prevent  riparian  owners  from  using  it  for 
irrigation  purposes.     Ibid. 

The  Massachusetts  colonial  ordinance  of 
1647  asserted  the  public  title  in  great  ponds 
within  the  territory,  and  there  seems  to  be 
sooM  inclination  in  noodem  cases  to  hold  that 
this  assertion  Involved  the  right  to  destroy  the 
water  body. 

Under  the  Massachusetts  colonial  ordinance 
the   title   to   ponds   containing   more   than   10 
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this  case  the  language  of  the  court  in  Wood 
V.  Loicneyy  20  Mont.,  at  page  275,  and  50  Pac. 
at  page  794,  is  most  apt:  *^Our  labors  in 
the  case  before  us  would  have  been  somewhat 
simplified,  and,  indeed,  would  be  generally 
simplified  in  water-right  cases,  by  having  in- 
corporated into  the  record  a  diagram  of  th& 
situation  of  the  ditches  over  which  the  liti- 
gation has  arisen." 

The  record  does  not  dearly  disclose,  but 
upon  the  oral  argument  counsel  conceded, 
that  Cosins  appropriated  the  water  from  the 
public  domain,  and  that  he  was  then  in  pos- 
session of  a  certain  parcel  of  nonriparian 
land  under  a  contra<!t  with  its  owner. 
What  the  contract  was  does  not  appear.  He 
was,  however,  admittedly  in  rightful  posses- 
sion of  the  nonriparian  land,  the  title  to 
which  was  in  another.  Ilis  water  right  was 
legally  acquired  by  an  appropriation  there- 
of on  the  public  domain.  He  conducted  the 
water,  by  means  of  a  ditch  over  the  public 
domain,  to  the  land  he  was  occupying,  &nd 
used  the  water  thereon.  It  is  conceded  that 
he  made  a  valid  appropriation  of  the  water, 
and,  as  we  have  endeavored  to  show,  the  le- 
gal title  to  the  land  upon  which  a  water 
right  acquired  by  appropriation  made  on  the 
public  domain  is  used  or  intended  to  be  used 
m  no  wise  affects  the  appropriator's  title  to 
the  water  right;  for  the  bona  fide  intention 
which  is  required  of  an  appropriator  to  ap- 
ply the  water  to  some  useful  purpose  may 
comprehend  a  use  upon  lands  and  posses- 
sions other  than  those  of  the  appropriator, 
or  a  use  for  purposes  other  than  those  for 
which  the  right  was  originally  appropriated. 
Civil  Code,  §  1882;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Or.  59,  45  Pac.  472.  Title  to  the 
water  right  and  ditch  therefore  vested  in 
Cosins.  «nd  this  precludes  the  possibility  of 
thoir  passing  to  the  Northern  Pacific  Rail- 
way Company,  the  owner  of  the  land,  as  ap- 
purtenances to  the  land,  without  a  convey- 
ance in  writing.  One  who  asserts  that  a 
water  right  and  ditoh  are  appurtenant  to 
certain  lands  has  the  burden  of  proving  that 
they  are  appurtenances,  and  must  connect 


\  himself  with  the  title  of  the  prior  appropri* 
ator.  The  water  right  of  Cosins  was  prop- 
erty distinct  from  his  estate  in  the  land  of 
the  railway  company  upon  which  he  was  us- 
ing the  water,  and  his  design,  successfully 
executed,  was  to  mortgage  the  water  right, 
even  if  he  should  fail  to  acquire  title  to  the 
land  included  in  the  mortgage,  and  upon 
which  the  water  was  then  being  used.  In 
the  case  at  bar  the  defendant  does  not  assert 
or  pretend  that  there  ever  was  any  conTey- 
ance  by  Ooeins  of  his  water  right  to  the 
Northern  Pacific  Railway  Company,  the 
owner  of  the  land;  and,  since  an.  easement 
can  only  become  legally  attached  to  land  by 
unity  of  title  in  the  same  person  to  both  the 
dominant  tenement  and  the  easement 
claimed,  it  is  apparent  that  the  KortherB 
Pa<:ific  Railway  Company  could  not  grant  or 
convey  the  water  right  to  the  defeiMiant  as 
an  appurtenance  to  its  land,  for  the  reason 
that  it  has  never  owned  the  same,  and  there- 
fore the  right  and  ditch  have  never  been  le- 
gally attached  as  appurtenant  to  the  land 
now  occupied  by  the  defendant.  Blm  t. 
Kennedy,  43  HI.  67;  Manning  v.  Smith,  6 
Conn.  289.  The  water  right,  not  being 
owned  by  the  railway  company,  did  iK>t  con- 
stitute a  part  of  it«  estate.  Section  lOTS. 
supra,  may  not  be  interpreted  to  mean  that 
a  wat>er  right  acquired  by  prior  appropria- 
tion by  one  who  has  only  possessoxy  title  to 
the  land,  although  with  the  intent  at  the 
time  to  use  the  water  upon  such  land,  shall. 
by  the  mere  act  of  using  it  as  intended,  be- 
come inseparably  attached  as  an  appurte- 
nance, and  the  appropriator  thereby  loses  hi< 
water  right.  Such  an  interpretation  would 
not  only  violate  recognized  custom  and  1^1 
principles,  but  would  render  inoperative  the 
provisions  of  §  1882,  Civil  Code.  The  com- 
mon-law rule  that  an  easement  acquired  by 
a  tenant  as  an. appurtenance  to  the  land  in- 
ures to  the  benefit  of  the  landlord  upon  the 
expiry  of  the  tenancy  {Dempsey  v.  Kipp,  61 
N.  Y.  462)  is,  for  the  reasons  we  have  stated. 
r  inapplicable  to  cases  arising  under  the  sW- 
I  utes   in    respect   of   prior   appropriation  of 


acres  in  area  was  reserved  to  the  public.     West 
Roxbury  v.    Stoddard,   7   Allen,    158. 

After  the  passage  of  the  Massachusetts  ordi- 
nance, a  town  could  not  convey  the  title  of  a 
great  pond  to  a  private  individual.     Atty.  Gen.  ; 
V.  Revere  Copper  Co.  152  Mass.  444,  9  L.  R.  A. 
510.  25  N.  E.  605. 

Sales  of  great  ponds  before  the  ordinance  of 
1647  came  into  effect  were,  however,  valid,  and 
passed  the  title  to  the  water  to  the  grantee 
free  from  the  control  of  the  public.  Watuppa 
Reservoir  Co.  v.  I'all  River,  154  Mass.  305,  13 
L.  U.  A.  255,  28  X.  E.  257. 

In  Fay  v.  Salem  &  D.  Aqnoduct  Co.  Ill  Mass. 
27,  it  is  said,  by  the  law  of  Massachusetts  great 
ponds  are  public  property,  the  use  of  which 
for  taking  water  or  Ice,  as  well  as  for  fishing, 
fowling,  bathing,  l>oatlng.  or  slcatlng,  may  be 
regulated  or  granted  by  the  legislature  at  its 
discretion. 

The  Massachusetts  legislature  may  appro- 
priate the  waters  of  great  ponds  for  the  domes- 
tic use  of  municipal  corporations  without  mak- 
ing compensation  to  owners  of  lands  on  the 
ponds  or  their  outlets.  Watuppa  Reservoir  Co. 
V.  Kail  Riv^r,  147  Mass.  548,  1  L.  R.  A.  466, 
18  N.  E.  465. 
50  L.  R.  A. 


Where  the  great  ponds  and  lakes  are  public 
property  the  state  may  control  and  wgolate 
their  use  as  it  thinks  fit.  Fernald  v.  Kdox 
Woolen  Co.  82  Me.  48,  7  L.  R.  A.  459.  19  AtL 
93. 

Tn  Maine  the  state  has  the  title  to  the  bels 
of  ponds  containing  more  than  10  act^b.  tui 
has  the  right  to  control  the  use  to  which  ib« 
water  shall  be  applied,  so  that  It  can  permir 
a  municipal  corporation  to  take  a  rea5onib> 
amount  for  the  domestic  use  of  its  inhabitaci* 
without  liability  to  one  wishing  to  use  th^ 
water  for  running  machinery  on  the  oatler. 
The  court  says  water  for  domestic  u»  is  « 
necessity.  Man  cannot  exist  without  it-  Wa^er 
for  the  use  of  mills  is  a  convenience  only:  th^rr 
can  be  no  conceivable  reason  why  thos*  v'y 
want  it  for  domestic  use  shall  be  compelled  tn 
buy  it  of  those  who  want  it  for  the  usp  <*'' 
mills.  The  court  further  says  that  the  riiis 
rian  owner's  rights  are  only  that  there  sb^!' 
be  no  unlawful  or  unreasonable  dlmlnntioa  >r 
diversion  of  the  water.  The  diversion  and  cob 
sumption  of  water  for  domestic  parposef  :• 
neither  unlawful  nor  unreasonable.  The  wat^M 
of  great  ponds  and  lakes  are  not  private  pn  p- 
erty.     They  are  owned  by   the  state,  and  ;a^ 
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water  rights ;  but,  even  if  it  were  held  to  ap- 
pl^'  in  a  qualified  sense,  it  could  at  the  most 
afl'ect  only  the  ditch  as  an  easement,  and  it 
would  by  no  means  follow  that  the  water 
right  of  Cofiins  has  become  an  appurtenance 
to  land  in  section  17.  Philbi-ick  v.  Ewing, 
97  Mass.  133.  The  w^ter  right  is  in  no  sen»;c 
so  incident  or  attached  to  the  land  in  section 
17  upon  which  it  was  used  as  to  be  incapa- 
ble of  use  apart  from  that  land. 

The  contention  that  Cosins  abandoned  his 
water  right  by  executing  a  mortgage  there- 
of cannot  be  successfully  urged  in  this  case. 
Middle  Creek  Ditch  Co.  v.  Henry y  15  Mont. 
558.  39  Pac.  1054.  Some  argument  is  nd- 
vanceil  that  neither  the  plaintilT  nor  his  as- 
signor, the  mortgagee,  was  actually  using  the 
wat'^r.  But  this  fact  is  immaterial.  It,  of 
itself,    does    not   impair    plaintiff's    present 


right  to  the  possession  and  use  of  the  water. 
Plaintiff  or  his  assignor  never  was  entitled 
to  possession  until  after  foreclosure  and 
sale.  The  right  to  the  possession  was  mean- 
while vested  in  Cosins.  The  defendant's 
possession  prior  to  the  sheriff's  deed  will  not 
be  presumed  to  be  wrongful.  Indeed  he  as- 
serts rightful  possession,  and  he  will  be  pre- 
sumed to  be  the  licensee  or  tenant  of  Cosins 
in  the  water  right;  and,  when  his  licensor's 
or  landlord's  right  to  possession  ceased,  his 
own  fell  with  it. 

The  judgment  is  reversed,  and  t>he  cause 
remanded. 

Hunt,  J.,  concurs.  Brantly,  Ch.  J.,  be- 
ing di3qualified,  took  no  part  in  this  deci- 
sion. 


WYOMING  SUPREME   COURT. 
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Mary  L.  CARPENTER  et  al. 
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t.  ProviMions  for  adjudication  of  pri- 
ori f  I  en  of  wwiter  riarhts  may  be  included 
in  a  statute  entitled  "An  Act  Providing  for 
the  Supervision  and  Uae  of  the  Waters  of  the 
State"  without  violating  a  constitutional  re- 
QMirement  that  no  statute  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title. 

2.  No  arrant  of  Judicial  poorer,  in  viola- 
tion of  Const,  art.  2,  |  1,  providing  for  three 
departments  of  government,  and  that  one  de- 
partment shall  exercise  no  powers  properly 
belonging  to  another,  or  of  art.  5,  {  1,  vesting 
the  judicial  power  of  the  state  in  cei-tain 
courts,  is  made  by  an  act  creating  a  board  of  I 
control  of  the  waters  of  the  state,  endowing  * 
it  with  power  to  adjudicate  and  determine  ' 


priorities  of  rights  to  the  nse  of  water,  and 
providing  for  an  appeal  from  its  decision  to 
the  courts,  since  the  power  exercised  is  pri- 
marily administraflve,  the  proceeding  is  a 
purely  statutory  one,  inaugurated  in  each  In- 
stance by  the  board,  and  no  attempt  Is  made 
to  devest  the  courts  of  any  Jurisdiction 
granted  by  the  Constitution. 

3.  The  declaration  of  state  oipvner- 
•hip  of  tlie  yitwiteTU  of  the  state,  made 
by  Const,  art.  8,  {  1,  does  not  invade  any  pro- 
prietary right  of  the  United  States  In  such 
waters,  since  such  claim  of  ownership  was 
recognized  and  approved  by  the  act  admitting 
the  state  to  the  Union,  which  expressly  ac- 
cepted, ratified,  and  confirmed  the  Constitu- 
tion, and  by  later  acts  of  Congress  regulating 
the  use  of  such  waters. 

4.  The  people  may  in  their  orflranic 
lai^,  when  existing  vested  rights  are  not 
unconstitutionally  Interfered  with,  declare 
the  waters  of  all  natural  streams  and  other 
natural  bodies  of  water  to  be  the  property 
of  th«  public  or  of  the  state. 


state  may  dispose  of  them  as  it  thinks  proper. 
Auburn  v.  Union  Water  Power  Co.  90  Me.  576, 
38  L.  R.  A.  188,  38  Atl.  561. 

Title  as  hcttveen  state  and  United  States. 

The  United  States  never  has  asserted  title 
to  any  of  the  waters  within  a  state,  unless  they 
were  locuted  upon  land  held  by  it  in  the  capac- 
ity of  private  ownership. 

In  Martin  v.  Waddell.  16  Pet.  410,  10  L.  ed. 
1012.  it  is  said  that  in  their  sovereign  character 
the  people  of  each  state  hold  the  absolute  right 
to  all  their  navigable  waters  and  the  soils  un- 
der them  for  their  own  common  use.  This  was, 
however,  an  action  of  ejectment  to  recover  land 
covered  by  water. 

The  United  States  government  has  no  such 
power  over  the  navigable  water  of  a  state  that 
It  can  authorize  the  unlimited  discharge  therein 
of  mining  dehrUi  to  the  destruction  and  great 
injury  of  their  navigability.  Woodruff  v. 
North  Bloomfield  Gravel  MIn.  Co.  18  Fed.  Rep. 
778. 

The  navigable  waters  within  the  territorial 
limits  of  a  state  are  the  property  of  the  state 
to  be  controlled  by  it  at  its  discretion  for  the 
benefit  of  its  people  only  so  as  not  to  inter- 
fere with  the  Federal  authority  over  commerce 
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and  navigation.  McCready  v.  Com.  27  Gratt. 
985. 

The  states  own  the  tide  waters  themselves 
and  the  fish  In  them,  so  far  as  they  are  capable 
of  ownership  while  running.  For  this  purpose 
the  state  represents  its  people,  and  the  owner- 
ship is  that  of  the  people  in  their  united  capac- 
ity. The  state  has  the  right,  in  its  discretion, 
to  appropriate  its  tide  waters  and  their  beds  to 
be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  aa  it  can  be  done 
without  obstructing  navigation.  McCready  v. 
Virginia,  94  U.  S.  391,  24  L.  ed.  248. 

The  government  as  proprietor  of  land  through 
which  a  stream  (lows  has  the  same  property 
and  right  in  the  stream  as  any  other  proprie- 
tor would  have.  Union  Mill  &  Mln.  Co.  v.  Fer- 
ris. 2  Sawy.  176.  Fed.  Cas.  No.  14,371. 

The  government  is  the  owner  of  the  stream 
where  it  flows  through  public  lands.  Lux  v. 
Haggin,  69  Cal.  256,  10  Pac.  739. 

Non-navigable  streams  upon  the  public  do- 
main are  as  much  the  property  of  the  govern- 
ment as  the  land  through  w^hlch  they  flow,  and 
tho  water  from  them  may  be  taken  and  used  by 
the  government  for  any  purpose  it  wishes.  Ne- 
vada Ditch  Co.  v.  Bennett,  30  Or.  59.  45  Pac. 
472.  H.  P.  F. 
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6.  No  propertjr  rtKltt  already  accrued 
is  impaired  by  Const,  art.  8,  S  1,  proYid- 
In^  that  the  title  to  all  the  waters  of  the 
state  shall  be  In  the  state,  since  an  appro- 
prlatoT  of  water  acquires  no  title  to  the 
water  Itself  while  flowing  in  its  natural  chan- 
nel, but  only  to  the  use  of  a  limited  amount 
thereof  for  beneflcial  purposes. 

<l.  Claimants  ipvliose  riarlits  liad  ac- 
crued prior  to  the  adoption  of  Const,  art. 
8,  {  2,  providing  for  the  creation  of  a  board 
of  control  having  supervision  of  the  waters  of 
the  state,  and  act  December  22,  18U0,  cre>- 
ating  such  board  and  vesting  in  it  power  to 
adjudicate  and  determine  priorities  of  rights, 
must  submit  proofs  of  their  rights  in  the  ad- 
judication proceedings  the  same  as  claimants 
acquiring  rights  after  the  adoption  of  the 
Constitution  and  statute. 

7.  Tlie  decision  of  tlie  board  of  control 
created  by  act  December  22,  1800,  In  proceed- 
ings to  determine  priorities  of  rights  In  the 

,  waters  of  the  state,  la  not  res  judicata  of  the 
rights  of  'a  claimant  who,  upon  due  notice, 
fails  to  appear  and  submit  proofs  of  his 
claims;  and  he  Is  not  estopped  from  assert- 
ing his  rights  In  the  courts,  since  the  stat- 
ute Imposes  no  penalty  for  a  failure  to  ap- 
pear, and  there  is  no  express  limitation  upon 
the  further  assertion  of  his  rights  by  legal 
proceedings. 

8.  Notice  by  registered  mail.  In  addi- 
tion to  notice  by  publication,  of  proceedings 
by  the  state  board  of  control  created  by  act 
December  22,  18^,  for  the  determination  of 
rights  in  the  waters  of  the  state,  to  each 
person  having  a  recorded  claim  to  waters  of 
the  streams  embraced  in  the  adjudication 
proceedings.  Is  sufficient  to  constitute  due 
process  of  law. 

(May  26,  1000.) 

QUESTIONS  reserved  by  the  District 
Court  of  Johnson  County  for  the  opin- 
ion of  the  Supreme  Court  in  an  action 
brought  to  quiet  title  to  the  right  to  use 
water  appropriated  from  a  stream  for  irriga- 
tion purposes.  Ansicers  favorable  to  plain- 
tiff returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  W.  McCreery  and  Al- 
vln  Bennett,  for  plaintiff: 

"First  in  time,  first  in  right,"  has  become 
a  property  maxim  throughout  the  arid  states 
of  the  Union,  and  has  been  expressly  em- 
bodied or  distinctly  recognized  in  the  early 
legislation  and  Constitutions  of  these  states ; 
and  when  property  rights  have  thus  attached 
by  virtue  of  actual  use,  then  the  principle 
of  vested  rights  intervenes  to  protect  such 
property  rights  through  all  the  mutations 
and  theories  of  subsequent  legislation. 

Rev.  Stat.  1866,  §  2339;  Atchison  v.  Peter- 
son, 20  Wall.  507,  22  L.  ed.  414;  Basey  v. 
Gallagher,  20  Wall.  670,  22  L.  ed.  452; 
j€7inison  v.  Kirk,  98  U.  S.  463,  25  L.  ed. 
240;  Broder  y,  Natoma  Water  d  Min.  Co. 
101  U.  S.  274,  25  L.  ed.  790 ;  Krall  v.  United 
States,  24  C.  C.  A.  543,  48  U.  S.  App.  351,  70 
Fed.  Rep.  241 ;  Union  Mill.  &  Min.  Co.  v. 
Dangherg,  81  Fed.  Rep.  73;  Howell  v.  John- 
son, 89  Fed.  Rep.  556. 

The  various  states  and  territories  carved 
out  of  the  arid  territory  of  the  United  States 
have,  from  the  earliest  settlement  of  such 
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states  and  territories  and  from  the  very  first 
public  utterances,  whether  judicial  or  legis- 
lative, recognized  the  same  custom  or  com- 
mon law  of  vested  property  rights  in  the  use 
of  water  acquired  by  priority  of  appropria- 
tion. 

Irwin  V.  Phillips,  5  Cal.  140,  63  Am.  Dec 
113;  Osgood  v.  El  Dorado  Water  &  D.  O. 
Min.  Co.  56  Cal.  571;  Lobdell  v.  Simpson,  2 
Nev.  274,  90  Am.  Dec.  537 ;  Jones  v.  Adams, 
19  Nev.  78,  6  Pac.  442;  Thorp  v.  Freed,  1 
Mont.  651 ;  Yunker  v.  Nichols,  1  Colo.  551 ; 
Schilling  v.  Rominger,  4  Colo.  100;  Coffin  v. 
Left  Hand  Ditch  Co.  6  Colo.  443;  Platte 
Water  Co.  v.  Northern  Colorado  Irrig.  Co. 
12  Colo.  525,  21  Pac.  711;  Moyer  v.  Preston, 
6  Wyo.  308,  44  Pac.  845;  Carson  v.  Centner, 
33  Or.  512,  43  L.  R.  A.  130,  52  Pac.  506; 
Drake  v.  Earhart,  2  Idaho,  716,  23  Pac.  541 ; 
Hill  V.  Lenorniand  (Ariz.)  16  Pac.  26G; 
Stowell  V.  Johnson,  7  Utah,  215,  26  Pae. 
290;  Tramhley  v.  Luterman,  6  N.  M.  15,  27 
Pac.  312. 

Water  may  be  appropriated  for  beneficial 
uses  by  diversion  from  the  public  streams 
and  the  actual  application  thereof  to  the 
beneficial  use  intended;  such  appropriation 
is  described  as  the  intent  to  take,  accom- 
panied by  the  open  physical  demonstration 
of  such  intention,  without  the  pre-requisita 
of  any  grant  or  paper  title  whatsoever. 

Union  Mill.  A  Min.  Co.  v.  Dangherg,  81 
Fed.  Rep.  73. 

Sections  1317,  1318  and  1324  of  the  Re- 
vised Statutes  of  Wyoming  are  taken  bodily 
from  the  statutes  of  Colorado,  and  were  en- 
acted as  declarations  of  existing  customary 
law  by  the  first  general  assembly  of  the  ter- 
ritory of  Colorado  in  1861,  and  have  ever 
since  been,  and  now  are,  part  of  the  existing 
law  of  irrigation  in  that  state. 

Yunker  v.  Nichols,  1  Colo.  551 ;  Schilling 
V.  Rominger,  4  Colo.  100;  Coffin  v.  Left 
Hand  Ditch  Co.  6  Colo.  446;  Platte  Water 
Co.  V.  Northern  Colorado  Irrig.  Co.  12  Colo. 
532,  21  Pac.  711;  Fort  Morgan  Land  d 
Canal  Co.  v.  South  Platte  Ditch  Co.  18  Colo. 
1,  30  Pac.  1032. 

These  statutes  having  been  adopted  by 
Wyoming  from  the  state  of  Colorado,  the 
construction  put  upon  these  statutes  was 
also  adopted. 

Frank  v.  Hicks,  4  Wyo.  502,  35  Pac.  475, 
1025;  Moyer  v.  Preston,  6  Wyo.  308,  44 
Pac.  845. 

By  the  adoption  of  the  Constitution  these 
fundamental  grounds  of  right  to  property 
remained  unchanged. 

No  grant  by  Congress  was  made  or  in- 
tended of  any  of  the  waters  within  the  state 
of  WWoming,  constituting  a  part  of  the  pub- 
lic domain. 

Howell  V.  Johnson,  89  Fed.  Rep.  550; 
Platte  Water  Co,  v.  Northern  Colorado 
Irrig.  Co.  12  Colo.  525,  21  Pac.  711. 

Abandonment  of  water  rights  acquired 
from  the  United  States  according  to  the 
local  laws,  customs,  and  decisions  of  the 
courts  is  not  effected  by  operation  of  law^ 
especially  by  operation  of  the  law  of  a 
sovereign  which  never  had  any  title  to  the 
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property  whaUoefver^  which  had  no  title  to 
grant,  and  to  which  no  title  could  revert. 

Uti  V.  Frey,  106  Cal.  392,  39  Pac.  807; 
Smith  v.  Hope  Min.  Co,  18  Mont  432,  45 
Pac.  632;  ^Hchols  v.  Mcintosh,  19  Colo.  22, 
34  Pac.  278;  Oasaert  v.  Noyes,  18  Mont.  216, 
44  Pac.  959. 

By  art.  2,  §  1,  of  the  Constitution,  the 
powers  of  the  state  government  are  dis- 
tributed into  three  departments.. 

This  principle  is  fundamental  and  essen- 
tial to  civil  liberty. 

1  Spirit  of  Laws^  pp.  172  et  seq.;  4  Web- 
ster's Works,  p.  122 ;  Kilboum  v.  Thompson, 
103  U.  S.  188,  26  L.  ed.  386;  Dash  v.  Van* 
Kleeck,  7  Johns.  477,  5  Am.  Dec.  291. 

What  constitutes  judicial  power  within 
the  meaning  of  the  Constitution  is  to  be  de> 
termined  in  the  light  of  the  common  law, 
and  of  the  history  of  our  institutions  as  they 
existed  anterior  to,  and  at  the  time  of,  the 
adoption  of  the  Constitution. 

State  v.  Harmon,  31  Ohio  St.  250;  Calla- 
nan  ▼.  Judd,  23  Wis.  343;  Houston  v.  Wil- 
liams, 13  Cal.  27,  73  Am.  Dec.  565;  Coojey, 
Const.  Lim.  109  et  seq. 

At  the  time  of  the  adoption  of  the  Consti- 
tution the  adjudication  of  priorities  of 
water  rights,  and  the  determination  of  all 
other  questions  of  law  and  right,  growing 
out  of,  or  in  any  way  connected  therewith, 
was  vested  exclusively  in  the  courts. 

Whatever  powers  are  to  be  exercised  by 
the  botfrd  of  control  are  to  be  under  the  regu- 
lations prescribed  by  law,  which  regulating 
law,  above  all,  is  found  in  the  Constitution 
itself;  and  whatever  regulation  is  made 
must  be  subject  to  the  fundamental  princi- 
ple of  the  separation  of  departments  of  gov- 
ernment, and  cannot  extend  to  the  devesting 
of  the  judicial  department  of  its  constitu- 
tional jurisdiction,  and  giving  such  juris- 
diction, or  any  part  of  i^  to  the  board  of 
control,  or  to  any  other  body  or  tribunal. 

Where  the  Constitution  confers  the  judi- 
cial power  upon  certain  specified  courts  this 
must  be  understood  to  embrace  the  whole 
judicial  power,  and  the  legislature  cannot  in 
such  case  pass  a  statute  abolishing  such 
courts,  or  vest  any  portion  of  such  power 
elsewhere. 

Bondy,  Separation  of  Gov.  Powers,  pp. 
31  ct  seq.;  Chandler  v.  "Sash,  6  Mich.  409; 
Zander  v.  Coe,  5  Cal.  230;  State  ex  rel. 
Rock  ford  v.  Maynard,  14  111.  420;  Kilboum 
v.  Thompson,  103  U.  S.  188,  20  L.  ed.  386. 

The  act  to  provide  for  the  supervision  and 
use  of  the  waters  is  unconstitutional,  be- 
cause, and  in  so  far  as,  it  attempts  to  con- 
fer upon  the  board  of  control  therein  pro- 
vided for  judicial  powers. 

A  court  is  provided  for  with  all  the  ele- 
ments constituting  a  court  at  common  law, 
including  a^tor,  reus  and  judex,  and  a  trial 
according  to  some  settled  course  of  judicial 
proceedings,  and  conforming  to  approved 
definitions  of  a  court. 

2  Wilson's  Works,  p.  75,  note;  Chicago, 
M,  d  St.  P.  R.  Co.  v.  Mhmesota,  134  U.  S. 
457,  33  L.  ed.  980,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct.  Rep.  462,  702. 
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It  is  not  competent  for  the  legislature  to 
withdraw  from  judicial  .  cognizance  any 
matter  which  from  its  nature  is  the  subject 
of  a  suit  at  common  law  or  in  equity. 

Den  ex  dem.  Murray  v.  Hoboken  Land  d 
Improv.  Co.  18  How.  284,  15  L.  ed.  377. 

Where  the  Constitution  confers  judicial 
power  upon  certain  specified  courts,  this 
must  be  understood  to  embrace  the  whole 
judicial  power. 

Chandler  v.  Nash,  6  Mich.  409. 

The  act  involves  the  setting  up  of  new 
grounds  for  the  right  of  property  in  water 
rights;  a  different  definition  of  the  maxim, 
^'Priority  of  appropriation  for  beneficial  uses 
shall  give  the  better  right,"  and  different  ele- 
ments in  making  appropriations  of  water 
from  the  public  streams  than  those  existing 
at  and  before  the  time  of  the  adoption  of  the 
Constitution. 

McDonald  v.  Bear  River  d  A,  Water  d 
Min.  Co.  13  Cal.  220;  Thomas  ▼.  Ouiraud,  6 
Colo.  532;  Larimer  County  Reservoir  Co.  v. 
People  ex  rel.  Luthe,  8  Colo.  616,  9  Pac.  794; 
Ophir  Silver  Min.  Co.  v.  Carpenter,  4  Nev. 
644,  97  Am.  Dec.  550;  Wheeler  v.  Northern 
Colorado  Irrig.  Co.  10  Colo.  582,  17  Pac. 
487;  Sieber  Y.  Frihk,  7  Colo.  154,  2  Pac. 
901;  Fuller  v.  Sican  River  Placer  Min.  Co. 
12  Colo.  10,  19  Pac.  836;  StrickUr  v.  Colo- 
rado Springs,  16  Colo.  61,  26  Pac.  313;  Jun- 
kans  V.  Bergin,  67  Cal.  267,  7  Pac.  684; 
Union  Mill,  d  Min,  Co,  v.  Dangberg,  81  Fed. 
Rep.  73. 

The  word  "supervision"  is  the  leading 
term  in  expressing  the  subject  of  the  act. 
But  the  most  casual  inspection  of  the  act 
shows  an  attempt  and  an  intention  to  con- 
fer judicial  powers  upon  the  board  of  con- 
trol; judicial  powers  which  are  not  casual, 
limited,  or  fragmentary,  but  judicial  func- 
tions erected  into  a  system,  conterminous 
only  with  the  state,  and  with  an  exclusive 
and  original  jurisdiction  over  the  most  valu- 
able and  largest  body  of  the  private  property 
interests  in  the  state. 

The  matter  contained  in  the  act  is  not  cov- 
ered by,  or  clearly  expressed  in,  the  title. 

Re  Breene,  14  Colo.  401,  24  Pac.  3;  Skin- 
ner V.  Wilhelm,  63  Mich.  568,  30  N.  W.  311; 
Howlett  V.  Cheetham,  17  Wash.  626,  50  Pac. 
622;  La/mar  Canal  Co,  v.  Amity  Land  d 
Irrig.  Co.  26  Colo.  370,  58  Pac.  600. 

The  act  can  have  no  application  to  rights 
that  were  acquired,  or  which  had  vested, 
prior  to  the  adoption  of  the  Constitution  and 
the  passage  of  the  act. 

Biennial  Report  State  Engineer  of  Wyom- 
ing 1895-0,  p.  44. 

Only  such  retrospective  laws  as  are  remed- 
ial may  be  passed  anywhere. 

1  Kent,  Com.  455;  Potter's  Dwarr.  Stat, 
p.  162;  Sedgw.  Stat.  &  Const.  L.  173;  Wil- 
loughby  v.  George,  5  Colo.  81 ;  Dash  v.  Van 
Kleeck,  7  Johns.  477,  5  Am.  Dec.  291;  Wil- 
liamson V.  Field,  2  Sandf.  Ch.  533,  and  note 
in  7  L.  ed.  692;  Wilkinson  v.  Leland,  2  Pet. 
656,  7  L.  ed.  552;  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  4  L.  ed.  029. 

Proceedings  for  the  adjudication  of  rights 
of  priority  to  divert  water  for  beneficial  uses 
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do  not  come  within  any  definition,  descrip- 
tion, or  classification  of  proceedings  in  rem. 

Waples,  Proceedings  in  Rem,  §§  1   ef  seq. 

Constructive  notice  will  only  operate,  ex- 
cept in  certain  cases  of  personal  i^tatus,  in 
proceedings  in  rem,  and  will  then  only  bind 
the  property  which  has  been  subjected  to  the 
power  of  the  court  by  seizure,  or  what  is 
equivalent  thereto. 

Webster  v.  Hcid,  11  How.  437,  13  L.  ed. 
761;  Pennoyer  v.  A'cff,  96  U.  S.  714,  24  L. 
ed.  565;  Hart  v.  Sansom,  110  U.  S.  151,  28 
L.  ed.  101,  3  Sup.  Ct.  Rep.  586;  Union 
Colony  V.  Elliott,  5  Colo.  371;  Nichols  v. 
Mcintosh,  19  Colo.  22,  34  Pac.  278;  Cooley, 
Const.  Lim.  431  et  seq. 

Rights  to  the  use  of  water  for  beneficial 
purposes  are  property  rights,  and  those 
claiming  such  rights  are  entitled  to  the  same 
modes  of  trial  and  the  same  settled  methods 
of  .  judicial  proceedings  which  constitute 
"due  process  of  law"  in  other  cases,  and  in 
relation  to  other  kinds  of  property. 

Chicago,  M,  d  8t.  P,  R.  Co.  v.  Minnesota, 
134  U.  S.  457,  33  L.  ed.  980,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Arm- 
strong V.  Larimer  County  Ditch  Co,  1  Colo. 
App.  49,  27  Pac.  235. 

Police  regulations  affecting  property  may 
regulate  the  use  or  employment  of  the  prop- 
erty; but  it  is  doubtful  whether  in  any  case, 
this  power  can  be  made  to  control  the  ac- 
quisition of  property,  or  to  prescribe  the 
method  and  means  by  which  its  titles  may  be 
established,  or  its  loss  incurred;  and  cer- 
tainly it  may  not  be  extended  so  as  to  take 
property  belonging  to  one,  and  bestow  it 
upon  another. 

Tiedeman,  Pol.  Power,  §  1 ;  Farmers*  In- 
dependent  Ditch  Co,  v.  Agricultural  Ditch 
Co:  22  Colo.  513,  46  Pac.  444. 

Mr,  J.  A.  Van  Orsdel,  Attorney  General, 
for  defendants: 

Plaintiff  has  slept  cm  its  rights.  Under 
due  process  of  law,  this  plaintiff  and  its 
mortgagor  have  had  their  day  in  court. 

Due  notice  was  given  of  the  taking  of  tes- 
timony at  the  courthouse  in  Johnson  county 
by  the  superintendent  of  the  water  division 
in  which  Johnson  county  is  situated,  and  it 
is  admitted  that  plaintiff  failed  and  refused 
to  appear  and  submit  any  evidence  as  to  its 
rights  to  priority  or  the  use  of  water  from 
said  French  creek. 

The  waters  of  French  creek,  as  of  other 
streams  of  the  state,  are  owned  and  held  by 
the  state  for  the  benefit  of  its  citizens. 

Plaintiff  received  notice  but  failed  to  ap- 
pear, and  it  is  estopped  from  claiming  any 
priority  over  those  appropriators  who  ap- 
peared and  submitted  their  claims  to  the 
board  of  control,  and  had  their  rights  and 
priorities  determined. 

Under  the  act  of  Congress,  it  was  possible 
for  plaintiff  and  others  to  acquire  rights  to 
the  use  of  the  waters  of  the  state  by  mak- 
ing appropriation  thereof  in  the  manner  pre- 
scribed by  local  laws,  customs,  and  usages, 
and  such  rights  accrued  and  vested  wlien  so 
made,  and  not  otherwise. 

To  say  that  one  could  acquire  a  vested 
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right  to  the  use  of  water  by  making  a  mere 
claim  therefor,  regardless  of  local  require- 
ments,  law^s,  and  usages,  is  not  justified. 

The  Constitution  does  not  prohibit  limited 
judicial  power  vesting  elsewhere  than  in  the 
courts  named,  even  by  legislative  enactment, 
much  less  by  a  8ubse<|uent  section  of  the 
same  fundamental  law. 

iitate  ex  reL  Marsh  v.  State  Bd,  of  Land 
Comra,  7  Wyo.  478,  53  Pac  296;  Johnston 
V.  Little  Horse  Creek  Irrig.  Co.  4  Wyo.  104, 
33  Pac.  22;  State  ex  ret.  Foote  v.  Lice  iStock 
Comrs,  4  Wvo.  132,  32  Pac.  114. 

The  state  board  of  control  is  a  tribunal 
possessing  original  authority  and  jurisdic- 
tion with  limited  judicial  powers  as  to  the 
;  waters  of  the  state  and  the  rights  of  parties 
thereto. 

In  all  procedure  the  method  by  which  no- 
tice shall  be  siven  is  rcc^ulated  bv  statute. 
It  is  only  required  that  it  shall  be  uniform 
as  to  all  classes  of  persons  within  a  certain 
jurisdiction  and  as  relating  to  certain  pro- 
cedure. 

The  notice  given,  being  in  compliance  with 
the  statute,  constitutes  due  procf^s  of  lan\ 

Messrs.  C.  H.  Parmelee  and  Gnstave  E. 
A.  Moeller  also  for  defendants. 

Potter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  in  the  district 
court  of  Johnson  county  for  the  purnose  of 
securing  a  decree  quieting  the  title  of  plain- 
tiff to  the  right  to  use  water  from  French 
creek  for  the  irrigation  of  certain  lands,  as 
against  each  and  all  of  the  defendants,  who, 
it  is  alleged,  are  asserting  prior  and  superior 
rights  to  the  plaintiff.  An  appropriation  by 
plaintiff's  grantor  in  the  year  1879,  and  the 
continued  use  and  application  of  the  water  so 
appropriated,  are  set  out,  and  in  consequence 
thereof  a  right  superior  to  the  defendants  i?* 
alleged  to  reside  in  the  plaintiff.  The  an- 
swer of  but  one  of  the  defendants  is  in  the 
record.  Admitting  the  original  appropria- 
tion alleged  in  the  petition,  and  the  owner- 
ship of  plaintiff  to  the  water  right  acquired 
thereby,  if  any,  the  answer,  as  a  separate 
defense,  after  disclosing  the  claim  of  the  an- 
swering defendant  to  the  use  of  certain  of 
the  waters  of  the  stream  for  irrigation  pur- 
poses by  reason  of  an  appropriation  in  1883. 
sets  up  an  adjudication  by  the  state  board  of 
control  of  the  rights  of  the  various  claimants 
to  the  use  of  the  water  of  said  stream  on  or 
about  October,  1893,  in  accordance  with  the 
provisions  of  chapter  8  of  the  Laws  of  1890- 
91;  the  same  being  an  act  entitled  "An  Act 
Providing  for  the  Supervision  and  Use  of  the 
Waters  of  the  State."  It  is  alleged  that  all 
the  notices  required  by  said  act  were  duly 
given  and  published,  and  that  the  plaintiff 
had  actual  notice,  and  that  the  proceedings 
were  conducted  in  accordance  with  the  stat- 
utory provisions,  and  that  neither  the  plain- 
tiff nor  his  grantors  appeared  or  submitted 
any  proof  of  their  alleged  rights.  It  is  also 
alleged  that  by  the  order  of  the  said  board 
in  that  proceeding  the  defendant  was  award- 
ed a  certain  priority  for  a  definite  quantity 
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of  water,  fqr  which  a  certificate  was  issued 
to  him,  and  that  ''no  amount  of  water  what- 
ever was  awarded  or  decreed  to  the  plain tifT 
or  to  any  other  person  for  use  upon  the 
lands  described  in  said  plain  tiff  "s  petition.*' 
Wherefore  it  is  averred  that  the  plaintiff 
has  abandoned  its  rights,  and  is  now  estop- 
ped from  asserting  the  same.  To  this  de- 
fense plaintiff  filed  a  general  demurrer,  upon 
the  consideration  of  which  the  district  court 
ordered  that  the  following  questions,  being 
deemed  difficult  and  important,  be  reserved 
for  the  decision  of  this  court:  "First.  Is 
the  board  of  control  of  the  state  of  Wyom- 
ing, provided  for  by  article  8,  §  2,  of  the 
Constitution  of  Wyoming,  vested  with  judi- 
cial power,  in  soich  manner  that  it  may  ad- 
judicate and  determine  the  rights  of  priority 
among  claimants  to  the  use  of  water  for 
beneficial  uses  from  the  public  streams  of 
this  state?  Second.  Is  chapter  8  of  the 
Laws  of  Wyoming  of  1890-91,  the  same  be- 
ing an  act  entitled  *An  Act  Providing  for  the 
Supervision  and  Use  of  the  W^aters  of  the 
State,'  or  the  sections  of  said  chapter  which 
authorize  the  board  of  control  to  adjudicate 
water  rights,  and  providing  a  system  of  pro- 
cedure therefor,  constitutional?  Third.  If 
the  board  of  control  be  a  legal  tribunal  for 
the  adjudication  of  water  rights,  and  the 
act  in  question  constitutional,  are  such  pro- 
visions retroactive,  and  are  claimants  of 
prior  rights  to  the  use  of  water,  which  were 
acquired  prior  to  th«  adoption  of  the  Consti- 
tution and  passage  of  the  acts  in  question, 
required  to  submit  their  rights  to  the  adju- 
dication of  said  board?  Fourth.  In  case 
claimants  of  water  rights  which  accrued,  as 
stated  in  the  petition  herein,  before  the 
adoption  of  th^  Constitution,  do  not  submit 
their  rights  to  said  board  for  adjudication 
when  proceedings  are  had  under  the  provi- 
sions of  the  act  by  the  board  of  control  for 
the  adjudication  of  the  rights  of  the  stream 
out  of  which  said  claimants  take  their 
water,  are  they  then  concluded  or  estopped 
by  such  adjudication?  Fifth.  Do  the  provi- 
sions of  the  statute  providing  for  publica- 
tion of  notice  and  notice  by  mail,  and  with- 
out actual  citation  or  service  of  summons, 
constitute  due  process  of  law,  whereby  the 
titles  of  persons  to  water  rights  for  bienefi- 
cial  uses  may  be  determined?  Sixth.  Does 
the  answer  or  defense  to  which  the  demur- 
rer was  interposed  constitute  a  sufficient  an- 
swer or  defense  to  plaintiff's  complaint,  un- 
der the  law?" 

In  this  state  the  dectrine  prevails  that  a 
right  to  the  use  of  water  may  be  acquired 
by  priority  of  appropriation  for  beneficial 
purposes,  in  contravention  to  the  common- 
law  rule  that  every  riparian  owner  is  enti- 
tled to  the  continued  natural  flow  of  the 
waters  of  the  stream  running  through  or  ad- 
jacent to  his  lands.  The  appropriation  con- 
sists in  a  diversion  of  the  water  by  some  ade- 
quate means,  and  its  application  to  a  bene- 
ficial use.  Moyer  v.  Preston,  6  Wyo.  308, 
44  Pac.  845.  It  is  doubtful  if  any  questions 
of  graver  importance  than  those  affecting 
water  rights  are  presented  for  judicial  con- 
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sideration.  Notwithstanding  the  settle- 
ment of  the  fundamental  doctrine,  and  its 
recognition  by  our  Constitution  and  stat- 
utes, the  law  respecting  it,  in  many  of  its 
phases,  may  be  said  to  be  still  in  course  of 
development;  *and,  compared  with  otlier 
questions  which  are  likely  to  arise  relating 
to  this  general  subject,  it  is  probable  that 
none  will  exceed  in  importance  those  in- 
volved and  submitted  for  determination  in 
this  controversy.  They  strike  at  the  root 
of  the  system  adopted  in  this  state  for  the 
supervision  and  distribution  of  the  appro- 
priated waters.  As  introductory  to  the  dis- 
cussion of  the  reserved  questions,  we  will 
undertake  a  very  brief  survey  of  the  lead- 
ing features  of  local  legislation  and  condi- 
tions existing  anterior  to  the  framing  and 
adoption  of  the  Constitution,  and  the  enact- 
ment of  the  statute  out  of  which  the  con- 
tentions in  the  case  at  bar  arise. 

Legislative  attention  was  first  directed  to 
this  subject  in  1815.  The  act  of  that  year 
declared  that  tbose  having  a  possessory 
right  or  title  to  land  "on  the  bank,  margin, 
or  neighborhood  of  any  stream''  should  be 
entitled  to  the  use  of  the  water  thereof  for 
the  purpose  of  irrigation,  and  to  a  right  of 
way  over  the  lands  of  others  for  the  con- 
struction of  irrigating  ditches.  Provision 
was  also  made  for  the  just  and  equitable 
allotment  of  water  in  times  of  scarcitv 
through  the  agency  of  commissioners,  who, 
when  appointed  and  required  to  act,  were  to 
make  the  apportionment  for  the  interest  of 
all  parties  concerned,  and  with  due  regard 
to  the  legal  rights  of  all.  At  the  time  of  the 
passage  of  the  act  of  1875  the  territory  was 
very  sparsely  settled,  and,  comparatively, 
but  little  had  been  accomplished  towards  the 
cultivation  of  the  soil.  It  is  a  fact,  never- 
theless, that,  from  the  earliest  settlement  of 
the  territory,  irrigation,  although  in  a  lim- 
ited degree,  had  been  practised  by  means  of 
the  diversion  of  the  water  of  natural  streams 
and  land  had  thereby  been  brought  under 
successful  cultivation;  and  in  certain  por- 
tions of  the  territory  water  rights  had  been 
acquired  for  the  purposes  of  mining,  and 
possibly  in  aid  of  other  industries.  It  is 
safe  to  say,  however,  that  while  irrigation 
had  been  resorted  to  sufficiently  to  demand 
legislative  recognition  as  early  as  1875,  and 
the  right  to  appropriate  water  for  beneficial 
uses  had  been  from  the  beginning  continual- 
ly asserted  and  recognized  by  prevailing  cus- 
tom and  usage,  it  hsid  not  then  attained  such 
proportions  as  to  exact  much  public  inter- 
ference or  regulation.  With  the  increasing 
settlement  of  the  public  lands,  and  the  im- 
petus furnished  to  their  reclamation  through 
the  enactment  by  Congress  in  1877  of  the 
desert-land  act,  water  appropriations  and 
irrigation  works  were  rapidly  augmented  in 
number  and  value,  until  in  1886  many  valua- 
ble water  rights  had  been  acquired,  and  title 
to  considerable  public  land  had  been  secured 
by  patent  from  the  general  government  in 
consequence  of  such  settlement  and  reclama- 
tion. The  settlement  of  the  public  lands, 
with  but  few  exceptions,   if   any,    although 
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the  entry  may  have  been  made  under  the 
homestead  or  pre-emption  laws,  was  ex- 
pedited, if,  indeed,  it  was  not  solely  rendered 
possible,  by  the  facilities,  afforded  by  nature, 
the  customs,  and  laws,  for  the  irrigation 
thereof.  Thus,  the  cultivation,  and  even 
the  occupation,  of  the  lands  within  the  ter- 
ritory had  been  attended  with  the  expendi- 
ture of  much  capital  and  labor,  and  the  very 
existence  of  the  homes  of  a  large  class  of 
citizens,  as  well  as  the  productiveness  of  the 
soil,  depended  upon  the  security  to  be  af- 
forded the  appropriations  of  water  which 
had  been  made;  and  in  view  of  the  many 
rights  already  accrued,  and  the  inception  of 
new  ones  which  would  necessarily  accom- 
pany the  continued  growth  of  the  territory, 
the  welfare  of  the  entire  people  became  deep- 
ly concerned  in  a  wise,  economical,  and  or- 
derly regulation  of  the  use  of  the  waters  of 
the  public  streams.  It  was  realized  that 
more  adequate  laws  were  demanded,  to  duly 
protect  this  important  industrial  interest, 
give  stability  to  its  values,  assist  in  a  desir- 
able conservation  of  the  waters,  and  avoid 
confusion  and  difficulty  in  their  distribution. 
A  striking  advance  along  these  lines  was 
made  by  an  act  of  the  territorial  legislature 
of  1886,  although  the  imperfections  of  that 
law  soon  asserted  themselves.  It  is  no  part 
of  our  purpose  to  dwell  in  detail  upon  the 
provisions  of  that  act,  for  they  do  not  con- 
cern the  present  inquiry,  except  in  so  far 
as,  together  with  other  legislation,  they  tend 
to  illustrate  the  development  of  our  exist- 
ing system,  and  the  influences  which  led  to 
the  constitutional  expressions,  and  the  in- 
auguration of  the  scheme  incorporated  in 
the  act  of  1890-91.  Succinctly  stated,  the 
Ao±  of  IftSfi  embraced  a  declaration  that  the 
water  of  "every  natural  stream  was  the  prop- 
erty of  the  public,  and  dedicated  to  the  use 
of  the  people,  subject  to  appropriation;  the 
division  of  the  territory  into  irrigation  dis- 
tricts, not  as  public  corporations,  but  as  in- 
cluding specified  territory,  within  each  of 
which  districts  a  water  commissioner  was  to 
be  appointed,  with  general  authority  to  di- 
vide the  water  in  the  streams  in  his  district 
among  the  several  ditches  according  to  their 
respective  prior  rights;  the  creation  of  a 
special  proceeding  for  the  adjudication  of  the 
priorities  of  rights  upon  the  same  stream 
within  the  same  district,  in  the  particular 
district  court  vested  by  the  act  with 
jurisdiction  therein,  the  districts  within 
the  jurisdiction  of  each  district  court 
being  designated;  and  a  provision  requir- 
ing every  claimant  to  a  water  right  to 
file  a  statement  of  claim  thereof,  un- 
der oath,  w4th  the  county  clerk  and  clerk 
of  court,  on  or  before  September  1,  1886, 
and  every  subsequent  claimant  to  so  file  a 
similar  claim  before  commencing  the  con- 
struction of  his  diverting  works.  See  Rev. 
Stat.  1887,  §§  1331-1301.  VThe  special  pro- 
ceeding for  adjudication  was  purely  statu- 
tory, and  the  only  reason  for  its  creation  is 
to  be  found  in  the  inability  of  the  ordinary 
procedure  and  processes  of  the  law  to  meet  ; 
the  necessities  pertaining  to  the  segregation 
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by  various  individuals  or  companies  of 
water  from  the  same  stream  by  separate 
ditches  or  canals,  and  at  different  points 
along  its  course,  under  rights  by  appropria- 
tion to  so  divert  and  use  the  water.  1  A  simi- 
lar proceeding  in  Colorado  has  been  held  to 
be  based  upon,  or  to  grow  out  of,  the  police 
power  of  the  state.  Farmers'  Independent 
Ditch  Co,  V.  Agricultural  Ditch  Co.  22  Colo. 
613,  45  Pac.  444;  White  v.  Farmers'  High- 
line  Ca/nal  d  Reservoir  Co.  22  Colo.  191,  31 
L.  R.  A.  828,  43  Pac.  1028.  See  also  Louden 
Irrigating  Canal  Co.  v.  Handy  Ditch  Co.  22 
Colo.  102,  110,  43  Pac.  535.  The  persons  in- 
stituting the  proceeding  were  not  required 
to  allege  any  injury  to  them  or  their  prop- 
erty, nor  any  facts  necessary  to  constitute 
a  cause  of  action  at  law,  or  ground  for  re- 
lief in  equity.  The  purpose  of  the  adjudi- 
cation was  a  decree  settling  the  various 
priorities  of  right  from  the  same  stream,  and 
the  issuance  thereunder  of  a  certificate  to 
each  appropriator  represented;  showing  his 
relative  priority,  and  the  quantity  of  water 
to  which  he  should  be  found  entitled.  The 
decree  could  be  reopened  at  any  time  within 
two  years,  and  could  be  reviewed  with  or 
without  reargument  or  additional  evidence, 
and  an  appeal  could  be  taken  to  the  supreme 
court.  The  proceedings  were  largely  inform- 
al, and  it  was  permitted  the  court  or  judge 
to  appoint  a  referee  to  take  the  testimony. 
The  same  legislature  provided  by  another 
act  for  an  official  suryey  of  the  several 
ditches  or  canals  connected  with  the  appro- 
priation of  water,  by  county  surveyors,  at 
the  expense  of  the  owners.  The  certificate 
of  the  surveyor,  showing  the  result  of  the 
survey,  was  required  to  be  filed  with  the 
proper  clerk  of  court.  Rev.  gtat.  1887,  §| 
1362-1365.  It  is  known  that  a  few  adjudi- 
cations, but  not  many,  occurred  under  pro- 
ceedings afforded  by  the  act  of  1886.  In 
1888  the  office  of  territorial  engineer  was 
created,  with  general  power  of  supervision 
of  the  diversion  and  division  of  the  public 
waters,  and  of  the  work  of  the  water  com- 
missioners. It  was  exacted  of  that  officer 
that  he  measure  and  ascertain  the  carrying 
capacity  of  any  ditch,  at  the  request  of  an 
interested  party,  and  furnish  a  certificate 
thereof,  and  measure  and  calculate  the  flow 
of  the  waters  of  each  stream  drawn  upon  for 
irrigation  purposes.  He  was  further  re- 
quired to  collect  facts  and  make  reports  as 
to  a  system  of  reservoirs,  become  conversant 
with  the  water  ways  of  the  territory,  and 
to  suggest  from  time  to  time  the  amendment 
of  existing  or  enactment  of  new  laws,  as  his 
information  and  experience  should  suggest. 
A  copy  of  all  decrees  in  the  special  proceed- 
ings under  the  law  of  1886  was  required  to 
be  forwarded  to  the  engineer,  recorded  in 
his  office,  and  the  particulars  thereof  fur- 
nished the  appropriate  commissioner.  Laws 
1888,  chap.  55.  The  act  of  1888  alsoTe- 
clared  tEe^aters  of  the  natural  streams  to 
be  public,  and  dedicated  to  the  people,  sub- 
ject to  appropriation,  and  made  new  regula- 
tions (largely  a  repetition  of  the  former) 
as  to  the  recording  of  claims,  but  discarded 
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the  office  af  clerk  of  court  as  a  place  for  such 
record.  Another  act  of  the  same  assembly 
repealed  the  provisions  relating  to  a  survey 
of  ditches  by  county  surveyors.  We  might 
be  justified  in  adverting  to  other  interesting 
particulars  of  the  laws  of  1886  and  1888,  but 
we  apprehend  that  sufficient  reference  to 
those  laws  has  been  made  to  show  th^-condi- 
tions  fisting  when  the  Constitution  was 
adopte37cLnd  to  illustrate  what  we  conceive 
to  be  ths^ct^that>"tli~the  progress  of  our 
legislation  in  respect  to  the  use  of  water  for 
irrigation  and  other  beneficial  purposes,  the 
significant  feature  of  the  changes  and  addi- 
tions from  time  to  time  has  been  the  princi- 
ple of  centralized  public  control  and  regula- 
ion.  One  can  hardly  fail  to  be  impressed 
with  the  gradual  tendency  exhibited  in  the 
various  acts  towards  the  greater  effective- 
ness of  public  supervision. 

The  expressions  of  the  Constitution  relat- 
ing tolmgation  and  water  rigbts  are  as  fol- 
lows: "Wgj;e£  being  essential  to  industrial 
prosperity,  of  limited  amount,  and  easy  of 
diversion  from  its  natural  channels,  its  con- 
trol must  be  in  the  state,  which,  in  provid- 
ing for  its  use,  shall  equally  guard  all  the 
various  interests  involved."  Art.  1,  §  31. 
^'The  waters  of  all  natural  streams,  springs, 
lakes,  or  other  collections  of  still  water, 
within  the  boundaries  of  the  state,  are  here- 
by declared  to  be  the  property  of  the  state." 
Art.  8,  §  1.  "There  shall  be  constituted  a 
board  of  control  te  be  composed  of  the  state 
engineer,  and  superintendente  of  water  divi- 
sions, which  shall,  under  such  regulations  as 
may  be  prescribed  by  law,  have  the  supervi- 
sion of  the  waters  of  the  stete  and  of  their 
appropriation,  distribution,  and  diversion, 
and  of  the  various  officers  connected  there- 
with. Ite  decisions  te  be  subject  te  review 
by  the  courte  of  the  sUte."  Id.  §  2.  "Pri- 
ority of  appropriation  for  beneficial  uses 
shall  give  the  better  right.  No  appropria- 
tion shall  be  denied  except  when  such  denial 
is  demanded  by  the  public  intereste."  Id.  § 
3.  "The  legislature  shall  by  law  divide  the 
state  inte  four  (4)  water  divisions,  and  pro- 
vide for  the  appointment  of  superintendents 
thereof."  Id.  §  4.  "There  shall  be  a  stete 
engineer  who  shall  be  appointed  by  the  gov- 
ernor of  the  stete  and  confirmed  by  the  sen- 
ate; he  shall  hold  his  office  for  the  term  of 
six  (6)  years,  or  until  his  successor  shall 
have  been  appointed  and  shall  have  qualified. 
He  shall  be  president  of  the  board  of  control, 
and  shall  have  general  supervision  of  the 
waters  of  the  stete  and  of  the  officers  con- 
nected with  its  distribution.  No  person 
shall  be  appointed  to  this  position  who  has 
not  such  theoretical  knowledge  and  such 
practical  experience  and  skill  as  shall  fit  him 
for  the  position."     Id.  §  5. 

Pursuant  te  the  constitutional  require- 
mente,  the  first  stete  legislature,  by  an  act 
entitled  "An  Act  Providing  for  the  Supervi- 
sion and  Use  of  the  Waters  of  the  Stete,"  ap- 
proved December  22,  1890,  created  the  stete 
board  of  control,  divided  the  stete  into  four 
water  divisions,  and  provided  for  the  ap- 
pointment of  a  superintendent  for  each  divi 
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sion.  The  office  of  water  commissioner  is 
retained,  who  becomes  the  local  official 
charged  with  the  duty  of  dividing  the  waters 
in  his  district  among  the  several  claimante 
according  to  their  respective  priority  of 
rights,  under  the  general  supervision  of  the 
board,  superintendente,  and  stete  engineer. 
W^ater  districts  are  required  to  be  esteb- 
lished  by  the  board  of  control  as  priorities 
of  appropriation  are  adjudicated.  The  duty 
was  devolved  upon  the  various  county  clerks 
to  transmit  to  the  stete  engineer  within 
thirty  days  a  transcript  of  all  claims  to  ap- 
propriations of  water  on  file  in  their  respect- 
ive offices,  and,  where  an  original  record 
thereof  was  contained  in  books  kept  for  that 
purpose,  the  original  records  of  claims  were 
to  be  transmitted,  instead  of  an  abstract. 
The  clerks  of  iourt  were  likewise  required 
to  forward  to  the  engineer  the  certificates  of 
county  surveyors  on  file  in  their  respective 
offices,  showing  the  measuremente  of  ditehes. 
Thereafter,  before  any  person  should  com- 
mence the  construction,  enlargement,  or  ex- 
tension of  any  distributing  works,  or  per- 
forming any  work  in  connection  with  an  in- 
tent to  appropriate  any  of  the  public  waters 
of  the  stete,  it  was  and  is  exacted  of  him 
that  he  apply  to  the  president  of  the  board 
of  control  for  a  permit  to  make  such  appro- 
priation. Complete  regulations  controlling 
the  action  of  the  engineer  in  approving  or 
rejecting  the  application  are  embraced  in  the 
act,  including  provisions  for  an  appeal  from 
the  action  of  the  engineer  in  rejecting  an  ap- 
plication to  the  board,  and  from  the  order 
of  the  board  thereon  to  the  district  court. 
By  the  act  in  question,  also,  a  system  of  pro- 
cedure to  be  inaugurated  and  conducted  by 
the  board  is  esteblished,  wherein  and  where- 
by the  board  is  directed  and  empowered  to 
ascertein,  adjudicate,  and  determine  the  pri- 
orities of  righte  of  the  various  claimante 
from  the  same  stream,  and  the  former  legis- 
lation authorizing  such  adjudication  by  a 
special  proceeding  in  the  district  court  is  re- 
pealed. It  was  provided,  however,  that  all 
cases  in  such  special  proceeding  then  pend- 
ing in  the  courte  might  be  reteined  therein, 
and  proceed  to  final  determination  in  ac- 
cordance with  the  laws  in  force  at  the  time 
of  their  inception,  or  that  such  cases,  or  sny 
of  them,  might  be  transferred,  on  the  appli- 
cation of  the  interested  parties,  to  the  board 
of  control.  The  jurisdiction  and  authority 
of  the  board  of  control  to  make  the  determin- 
ation as  required  by  the  act,  and  the  power 
of  the  legislature  to  confer  that  authority 
upon  the  board,  are  contested  in  the  case  at 
bar,  and  the  several  questions  reserved  for 
the  decision  of  this  court  depend  for  their 
solution  upon  a  consideration  of  the  validity 
and  efTect  of  that  portion  of  the  act  making 
provision  for  the  adjudication.  The  act  of 
December  22,  1890,  is,  as  amended  in  some 
particulars  immaterial  to  the  present  in- 
quiry, conteined  in  the  Kevised  Stetutes  of 
1899,  and  in  §§  859  to  887,  inclusive.  Sec- 
tions 859  and  860  are  as  follows : 

"Sec.   859.  It   shall   be   the   duty   of    the 
board,  at  its  first  meeting,  to  make  proper  ar* 
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rangemente  for  beginning  the  determination 
of  the  priorities  of  right  to  the  use  of  the 
public  waters  of  the  state,  which  determina- 
tion shall  begin  on  the  streams  most  used  for 
irrigation,  and  be  continued  as  rapidly  as 
practicable,  until  all  the  claims  for  appro- 
priation now  on  record  shall  have  been  ad- 
judicated. 

"Sec.  860.  The  board  of  control  shall  de- 
cide at  their  first  meeting  the  streams  to  be 
first  adjudicated,  and  shall  fix  a  time  for  be- 
ginning of  taking  of  testimony  and  the  mak- 
ing of  such  examination  as  will  enable  them 
to  determine  the  rights  of  the  various  claim- 
anU." 

Concerning  the  proceedings  preliminary 
to  an  order  of  determination,  it  will  sufli- 
ciently  answer  our  purpose  to  state  that  no- 
tices are  required  to  be  published  and  sent 
by  registered  mail  to  each  person  hav- 
ing a  recorded  claim  to  waters  of  the 
stream  or  streams  embraced  in  the  adjudica- 
tion proceedings,  showing  when  the  engineer 
will  begin  a  measurement  of  the  stream  and 
the  several  diverting  works,  and  the  time 
and  place  when  the  superintendent  will  com- 
mence the  taking  of  testimony.  Accompany- 
ing the  notice,  there  is  required  to  be  sent 
to  the  claimant  a  blank  form,  on  which  the 
claimant  is  required  to  present  in  writing, 
under  oath,  certain  specified  facts  relating 
to  his  appropriation.  Upon  the  completion 
of  the  testimony  the  same  is  to  be  opened  to 
public  inspection  at  a  time  and  place  men- 
tioned in  a  notice  thereof  to  be  previously 
published  and  sent  by  mail  to  the  several 
claimants.  An  opportunity  is  provided  for 
any  interested  party  to  contest  before  the 
superintendent  and  the  board  the  claim  of 
any  other  persons  who  may  have  submitted 
their  proof.  Upon  the  completion  of  the 
evidence  in  the  original  hearing,  and  in  all 
contests,  the  same  is  required  to  be  trans- 
mitted to  the  board  of  control.  In  the  mean- 
time the  engineer  or  his  assistant  is  required 
to  make  an  examination  and  measurement 
of  the  stream  and  the  works  diverting  water 
therefrom,  as  well  as  of  the  irrigated  lands, 
or  lands  susceptible  of  irrigation  from  the 
various  ditches  or  canals  taking  water  from 
the  stream  then  under  coneideration,  and  to 
make  a  map  or  plat  showing  the  course  of  the 
stream,  the  location  of  each  ditch,  and  the 
lands  irrigated  or  susceptible  of  irrigation 
therefrom.  Sections  872  and  873  are  as  fol- 
lows: 

.  "Sec.  872.  At  the  first  regular  meeting  of 
the  board  of  control,  after  the  completion  of 
such  measurem^it  by  the  state  engineer,  and 
the  return  of  said  evidence  by  said  division 
superintendent,  it  shall  be  the  duty  of  the 
board  of  control  to  make  and  cause  to  be  en- 
tered of  record  in  its  office,  an  order  deter- 
mining and  establishing  the  several  priori- 
ties <^  right  to  the  use  of  waters  of  said 
stream,  and  the  amounts  of  appropriations 
of  the  several  persons  claiming  water  from 
such  stream,  and  the  character  and  kind  of 
use  for  which  said  appropriation  shall  be 
found  to  have  been  made.  Each  appropria- 
tion shall  be  determined  in  its  priority  and 
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amount,  by  the  time  by  which  it  shall  have 
been  made  and  the  amount  of  water  which 
shall  have  been  applied  for  beneficial  pur- 
poses: Provided,  that  such  appropriator 
shall  at  no  time  be  entitled  to  the  use  of 
more  water  than  he  can  make  a  beneficial  ap- 
plication of  on  the  lands,  for  the  benefit  of 
which  the  appropriation  may  have  been  se- 
cured, and  the  amount  of  any  appropriation 
made  by  reason  of  an  enlargement  of  dis- 
tributing works  shall  be  determined  in  like 
manner:  Provided,  that  no  allotment  shall 
exceed  one  cubic  foot  per  second  for  each 
seventy  acres  of  land  for  which  said  appro- 
priation shall  be  made. 

"Sec.  873.  As  soon  as  practicable  after  the 
determination  of  the  priorities  of  appropria- 
tion of  the  use  of  waters  of  any  stream,  it 
shall  be  the  duty  of  the  secretary  to  issue  to 
each  person,  association  or  corporation  rep- 
resented in  such  determination,  a  certificate 
to  be  signed  by  the  state  engineer,  as  presi- 
dent of  the  board  of  control,  and  attested 
imder  seal  by  the  secretary  of  said  board, 
setting  forth  the  name  and  postoffice  address 
of  the  appropriator;  the  priority  number  of 
such  appropriations;  the  amount  of  water 
appropriated;  and  if  such  appropriation  be 
for  irrigation  a  description  of  the  legal  sub- 
divisions of  land  to  which  said  water  is  to  be 
applied.  Such  certificate  shall  be  transmit- 
ted by  said  state  engineer,  or  by  a  member 
of  the  board  of  control  in  person  or  by  reg- 
istered mail,  to  the  county  clerk  of  the 
county  in  which  such  appropriation  shall 
have  been  made,  and  it  shall  be  the 
duty  of  the  county  clerk  upon  the  re- 
ceipt of  the  recording  fee,  which  fee  shall  be 
seventy-five  cents,  to  record  the  same  in  a 
book  specially  prepared  and  kept  for  that 
purpose,  and  thereupon,  immediately  trans- 
mit the  same  to  the  respective  appropri* 
ators.  Said  recording  fee  of  seventy-five 
cents  shall  be  paid  to  the  division  superin- 
tendent, at  the  time  of  the  submission  of 
testimony  and  proof  of  appropriation  of 
water  by  each  such  appropriator  or  claim- 
ant before  the  said  division  superintendent 
as  provided  by  law,  and  shall  be  by  him,  or 
the  state  engineer,  transmitted  with  each 
certificate  of  appropriation  to  the  county 
clerk  of  the  county  in  which  said  certificate 
is  to  be  recorded  and  his  receipt  taken  there- 
for, which  said  receipt  shall  be  filed  in  the 
state  engineer's  office.**  ^ 

Provision  is  made  for  an  appeal,  by  any 
party  feeling  himself  aggrieved,  from  the  de- 
cision of  the  board  to  the  district  court,  and 
from  that  court  to  the  supreme  court. 

Counsel  for  the  plaintiff  contend  that  the 
act  of  December  22,  1890,  is  unconstitutional, 
in  so  far  as  it  confers  upon  the  board  of 
control  authority  to  determine  the  priorities 
of  righta  to  the  use  of  water.  Several  rea- 
sons are  urged  in  support  of  such  oontention. 
In  the  first  place,  it  is  insisted  that  the  act 
is  in  confiict  with  §  24  of  article  3  of  the 
Constitution,  which  provides  that  '*no  hilL 
except  general  appropriation  bills  and  bills 
for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed  containing  more 
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than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  title;  but  if  any  subject  is  em- 
braced in  the  act  which  is  not  expressed  in 
the  title  such  act  shall  be  Void  only  as  to  so 
much  thereof  as  shall  not  be  so  expressed." 
It  is  argued  that  the  provisions  for  adjudi- 
cation of  water  rights  are  not  included  in 
the  word  "supervision,"  employed  in  the  ti- 
tle, and  that  in  this  respect  the  act  is  broad- 
er than  the  title,  and  contains  more  than  one 
subject.  The  general  principles  which 
should  control  in  a  question  of  this  kind  are 
laid  down  in  the  case  of  Re  Fourth  Judicial 
Diet,  4  Wyo.  133,  32  Pac.  850,  where  the 
whole  subject  is  elaborately  discussed.  It 
was  there  said  that  ''it  is  not  essential  that 
the  title  shall  specify  particularly  each  and 
every  subdivision  of  the  general  subject."  If 
but  one  general  and  comprehensive  subject 
is  contained  in  the  act,  and  all  of  the  provi- 
sions are  germane  to  that  subject,  then  the 
act  cannot  be  said  to  violate  either  the  spirit 
or  letter  of  the  constitutional  provision  re- 
ferred to.  The  title  of  an  act  in  Colorado 
was,  "  An  Act  to  Regulate  the  Use  of  Water 
for  Irrigation  and  Providing  for  Settling  the 
Priority  of  Right  Thereto,  and  for  Payment 
of  the  Expenses  Thereof,  and  for  Payment  of 
All  Costs  and  Expenses  Incident  to  Said 
Regulation  and  Use."  Colo.  Gen.  Stat.  1883, 
f  §  1738,  1739.  Certain  provisions  of  the  act 
relating  to  the  establishment  of  maximum 
rates  to  be  charged  by  carriers  of  water  were 
assailed  as  void,  upon  the  ground  that  the 
title  contained  more  than  one  subject,  and 
the  matter  of  fixing  rates  was  not  clearly  re- 
ferred to  therein.  The  court,  in  discussing 
the  title,  said:  "In  our  judgment,  the  same 
must  have  been  sufficient,  had  it  read,  'An 
Act  to  Regulate  the  Use  of  Water  for  Irriga- 
tion.' This  is  the  controlling  purpose  of  the 
law.  The  rest  of  the  title  refers  to  nothing 
which  is  not  germane  to  the  subject  thus  ex- 
pressed. Incidental  to  a  proper  regulation 
of  the  use  of  water  diverted  from  natural 
streams  in  this  state  is  a  determination  of 
the  priority  of  rights  in  connection  there- 
with. .  .  .  And  it  requires  no  argument 
to  demonstrate  that  a  general  law  intended 
to  fully  regulate  the  use  of  such  water  would 
almost  of  necessity  touch  upon  the  subject 
of  priority  of  right  thereto."  Oolden  Canal 
Co.  V.  Bright,  8  Colo.  144,  6  Pac.  142.  We 
think  it  is  not  to  be  reasonably  doubted  that 
the  one  general  subject  of  the  act  was  the 
supervision  of  the  waters  of  the  state.  And 
we  are  clearly  of  the  opinion  that  the  matter 
of  determination  of  the  priorities  of  rights 
to  such  waters  is  a  part  of  the  general  sub- 
ject, and  germane  to  it. 

Another  ground  urged  against  the  validity 
of  the  act  is  that  judicial  power  is  attempted 
to  be  conferred  upon  the  board  of  control,  in 
violation  of  §  1  of  article  2  of  the  Constitu- 
tion, dividing  the  state  government  into 
tnree  distinct  departments,  and  of  §  1  of  ar- 
ticle 5,  vesting  the  judicial  power  in  certain 
specified  courts.  This  raises  a  question  of 
vital  importance,  especially  when  we  consid- 
er that,  during  the  nine  years  intervening 
since  the  creation  of  the  board,  it  has  pro- 
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ceeded,  in  pursuance  of  the  statute,  to  de- 
termine the  priorities  of  claimants  upon  nu- 
merous streams,  and  that  its  certificates  is- 
sued therein  constitute  the  evidence  of  title 
to  a  large  number  of  water  rights.  That 
fact  is  not  to  preclude  a  careful  investiga- 
tion of  the  serious  question  presented,  nor  to 
control  in  its  disposition,  except  possibly  in 
so  far  as  it  is  entitled  to  weight  as  showing 
the  construction  of  the  law  on  the  part  of 
the  administrative  or  executive  department, 
and  further,  perhaps,  in  connection  with  the 
elementary  principle  that  a  statute  is  to  re- 
ceive every  presumption  in  favor  of  its  valid- 
ity, and  is  not  to  be  overthrown  by  the  courts 
unless  it  is  clearly  unconstitutional.  The 
provisions  of  the  Constitution  now  invoked 
in  opposition  to  the  statute  are  as  follows: 
'*The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments: 
The  legislative,  executive,  and  judicial,  and 
no  person  or  collection  of  persons  charged 
with  the  exercise  of  powers  properly  belong- 
ing to  one  of  these  departments  shall  exer- 
cise any  powers  properly  belonging  to  either 
of  the  others,  except  as  in  this  Constitution 
expressly  directed  or  permitted."  Art.  2,  S 
1.  "The  judicial  power  of  the  state  shall  be 
vested  in  the  senate,  sitting  as  a  court  of 
impeachment  in  a  supreme  court,  district 
courts,  justices  of  the  peace,  courts  of  arbi- 
tration, and  such  courts  as  the  legislature 
may  by  general  law  establish  for  incorpor- 
ated cities  or  incorporated  towns."  Article 
5,  S  1.  The  position  maintained  by  counsel 
is  that  a  determination  of  the  priorities  of 
rights  to  the  use  of  water  involves  solely  a 
judicial  inquiry  into  rights  to  property  as 
between  private  parties,  and  that  the  juris- 
diction to  undertake  such  an  investigation 
and  adjudicate  therein  can  be  constitution- 
ally lodged  only  in  some  court  which  is  by 
article  6  of  the  Constitution  vested  with  ju- 
dicial power.  The  statute  nowhere  attempts 
to  devest  the  courts  of  any  jurisdiction 
granted  to  them  by  the  Constitution  to  re- 
dress grievances  and  afford  relief  at  law  or 
in  equity  under  the  ordinary  and  well- 
known  rules  of  procedure.  A  purely  stat- 
utory proceeding  is  created,  foTe  set  in  mo- 
tion by  no  act  or  complaint  of  any  injured 
party,  but  which  in  each  instance  is  to  be 
inaugurated  by  order  of  the  board, — a  pro- 
ceeding which  is  to  result,  not  in  a  judg- 
ment for  damages  to  a  party  for  injuries 
sustained,  nor  the  issuance  of  any  writ  or 
process  known  to  the  law  for  the  purpose  ok 
preventing  the  unlawful  invasion  of  a  par- 
ty's rights  or  privileges;  but  the  finality  of 
the  proceeding  is  a  settlement  or  adjustment 
of  the  priorities  of  appropriation  of  the  pub- 
lic waters  of  the  state,  and  is  followed  by  the 
issuance  of  a  certificate  to  each  appropriator, 
showing  his  relative  standing  among  other 
claimants,  and  the  amount  of  water  to  which 
he  is  found  to  be  entitled. 

At  the  outset,  however,  it  is  strenuously 
insisted  that  the  declaration  contained  in  the 
Constitution,  that  the  waters  of  the  natural 
streams,  etc.,  are  the  property  of  the  state, 
is  meaningless  and  of  no  force  and  effect. 
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It  it  argued  that  the  fttate  no  more  than  an 
individual  can  acquire  property  by  a  mere 
assertion  of  owncrfthip,  and  that  the  United 
States,  as  the  primary  owner  of  the  soil,  is 
also  primarily  possesHed  of  title  to  the  wa- 
ters of  the  streams  flowing  across  the  public 
lands.  This  contention  demands  more  than 
a  passing  notice.  So  far  as  any  proprietary 
rights  of  the  United  States  are  concerned, 
the  question  would  seem  to  be  settled  in 
favor  of  the  efTectiveness  of  the  declaration 
by  the  act  of  admission,  which  embraces  the 
following  provision,  "and  that  the  Constitu- 
tion which  the  people  of  Wyoming  have 
formed  for  themselves,  be,  and  the  same  is 
hereby,  accepted,  ratified,  and  confirmed." 
MoOormick  v.  Western  U,  Teleg.  Co,  38  L.  R. 
A.  084,  25  C.  C.  A.  35,  49  U.  S.  App.  116,  79 
Fed.  Rep.  449.  In  that  case  tne  circuit 
court  of  appeals  for  the  eighth  circuit  of  the 
United  States  held  that,  under  a  similar  pro- 
vision in  the  act  of  Congress  admitting 
Utah,  all  the  provisions  of  the  Utah  Consti- 
tution were  invested  with  all  authority  con- 
ferred by  any  act  of  Congress. 

But  is  there  not  a  furuier  and  deeper  rea- 
son for  upholding  the  validity  and  force  of 
the  constitutional  declaration?     Under  the 
doctrine  of   prior   appropriation,   it   would 
seem  essential  that  the  property  in  waters 
affected  by  that  doctrine  should  reside  in 
the  public  rather  than  constitute  an  incident* 
to    the   ownership    of    the   adjacent   lands. 
Such   waters   are,   we  think,  generally   re- 
garded as  public  in  character.     By  the  civil 
law  the  waters  of  all  natural  streams  were 
puhlioi  juriSf  and,  according  to  Bracton,  that 
was  the  rule  anciently  in  England.    Kinney, 
Irrigation,  $  53 ;  Gould,  Waters,  $  6.     At  the 
modern  common  law,  public  waters  are  gen- 
erally confined  to  those  which  are  navigable, 
and  public  rights  therein  to  navigation  and 
fishery,  and  privileges  incident  thereto.     In 
the  arid  region  of  this  country  another  pub- 
lic use  has  been  recognized  by  custom  and 
laws,  and  sanctioned  by  the  courts, — a  pub- 
lic use  sufilcient  to  support  the  exercise  of 
the   power   of   eminent   domain.     Fallhrook 
Irrig.  Dist.  v.  Bradley,  104  U.  S.  112,  160,  41 
L.  ed.  369,  389,  17  Sup.  Ct.  Rep.  50.     This 
use    and    the    doctrine    supporting    it    are 
founded  upon  the  necessities  growing  out  of 
natural  conditions,  and  are  absolutely  essen- 
tial to  the  development  of  the  material  re-  ' 
sources    of  .the    country.     Any    other    rule 
would  offer  an  effectual  obstacle  to  the  set- 
tlement and  growth  of  this  region,  and  ren- 
der the  lands  incapable  of  continued  success- 
ful cultivation.     The  waters  for  the  recla- 
mation of  the  desert  lands  must  be  obtained, 
in  a  very  large  measure,  from  the  natural  ' 
streams  and  other  natural  bodies  of  water.  - 
The  eonimon-law  doctrine  of  riparian  rights  \ 
relating  to  the  use  of  the  water  of  natural 
streams  and  other  natural  bodies  of  water  ' 
not  prevailing,  but  the  opposite  thereof,  and  | 
one  inconsistent  therewith,  having  been  af-  i 
firmed  and  asserted  by  custom,  laws,  and  de- 
cisions of  cinirts.  and  the  rule  adopted  per-  ' 
m  it  ting  the  acquisition  of  rights  by  appro-  • 
priation,  the  waters  affected  therein-  become, 
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perforce,  publici  juris.     It  is  therefore  doubt- 
ful   whether   an   express    constitutional   or 
statutory  declaration  is  required  in  the  first 
place  to  render  them  public.     In  a  country 
where  the  doctrine  of  prior  appropriation 
has  at  all  times  been  recognized  and  main- 
tained,   an   expression   by   Constitution   or 
statute  that  the  waters  subject  to  appropria- 
tion are  public,  or  the  property  of  the  public, 
would  seem  rather  to  declare  and  confirm 
a   principle  already  existing,   than   to  an- 
nounce a  new  one.     But,  however  this  may 
be,  we  entertain  no  doubt  of  the  power  of  the 
people,  in  their  organic  law,  when  existing 
vested  rights  are  not  unconstitutionally  in- 
terfered with,  to  declare  the  waters  of  all 
natural  streams  and  other  natural  bodies  of 
water  to  be  the  property  of  the  public  or  of 
the  state.     Nor  do  we  doubt  that  the  legis- 
lature mapr  make  a  like  declaration,  when  in 
that  particular  unrestrained  by  the  Consti- 
tution.    If  any  consent  of  the  general  gov- 
ernment was  primarily  requisite  to  the  in- 
ception of  the  rule  of  prior  appropriation, 
that  consent  is  to  be  found  in  several  enact- 
ments by  Congress,  beginning  with  the  act 
of  July  26,  1866,  and  including  the  desert- 
land  act  of  March  3,  1877.    Those  acts  have 
been  too  often  quoted,  and  are  too  well  un- 
derstood, to  require  a  restatement  at  this 
time,   at  the  expense  of  unduly  extending 
this  opinion.     It  has  been  held  that  the  act 
of  July  26,   1866,  was  rather  a  voluntary 
recognition    by    Congress    of    pre-existing 
rights,  constituting  valid  claims  to  a  con- 
tinued use,  than  &e  establishment  of  new 
rights.     Broder  v.   Natoma  Water  d   Min, 
Co.  101  U.  S.  274,  25  L.  ed.  790.     By  these 
various  acts  "the  obvious  purpose  of  Con- 
gress was  to  give  its  assent,  so  far  as  the 
public  lands  were  concerned,  to  any  system, 
although  in  contravention  to  the  common- 
law  rule,  which  permitted  the  appropriation 
of  those  waters  for  legitimate  industries," 
and  "a  state  may  change  the  common-law 
rule,  and   permit  the  appropriation  of   the 
flowing  waters  for  such  purposes  as  it  deems 
best."     United  States  v.  Rio  Grande  Dam  d 
Irrig.  CoTTiA  U.  S.  690,  43  L.  ed.  1136,  19 
Slip.  Ct.  Rep.  770.     If,  as  has  been  said,  the 
title  of  the  general  government  to  the  public 
lands  is  that  of  proprietor,  rather  than  sov- 
ereign (Kinney,  Irrigation,  §  146),  it  would 
seem  that  its  rights  as  such  are  not  greaiter 
to  the  waters  of  the  streams  flowing  across 
the  lands  than  those  of  an  individual  owner. 
In  Arizona  and  Nevada  the  statutes  declare 
the  owriersBpnJfTEe  public  in  the  waters  of 
the     natural     streams.     Clough     v.     Wing 
(Ariz.)    17  Pac.  453;  Kinney,  Irrigation,  § 
407.     The  effect  of  such  a  declaration  has 
been  determined  by  the  courts  of  Colorado, 
whose  Constitution  declares  that  the  unap- 
propriated waters  of  the  streams  within  the 
state  are  the  property  of  the  public.     In  the 
case  of  Wheeler  v.  \orthem  Colorado  Irrig, 
Co.  10  Colo,  582,  17  Pac.  487,  Mr.  Justice 
Helm,  in  delivering  the  opinion  of  the  court, 
said:     '*Our  Constitution  dedicates  all  un- 
appropriated water  in  the  natural  stream^^ 
of  the  state  'to  the  use  of  the  people/  the 
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ownership  thereof  being  vested  in  'the  pub- 
lic/ .  .  .  We  shall  presently  see  that 
after  appropriation  the  title  to  this  water, 
save,  perhaps,  as  to  the  limited  quantity  that 
may  be  actually  flowing  in  t\e  consumer's 
ditch  or  lateral,  remains  in  the  general  pub- 
lic, while  the  paramount  right  to  its  use, 
unless  forfeited,  continues  in  the  appro- 
priator."  Again,  in  Fort  Morgan  Land  d 
Canal  Co.  v.  South  Platte  Ditch  Co,  18  Colo. 
1,  30  Pac.  1032,  in  the  opinion  delivered  by 
Mr.  Chief  Justice  Hayt,  it  is  said:  "Under 
our  Constitution,  the  water  of  every  natur- 
al stream  in  this  state  is  deemed  to  be  the 
property  of  the  public.  Private  ownership 
of  water  in  the  natural  streams  is  not  recog- 
nized. The  right  to  divert  water  therefrom 
and  apply  the  same  to  beneficial  uses  is,  bow- 
ever,  expressly  guaranteed.  By  such  diver- 
sion and  use  a  priority  of  right  to  the  use  of 
the  water  may  be  acquired."  There  is  to  be 
observ'ed  no  appreciable  distinction,  under 
the  doctrine  of  prior  appropriation,  between 
a  declaration  that  the  water  is  the  property 
of  the  public  and  that  it  is  the  property 
of  the  Btate.  It  was  said  in  McCready  v. 
Virginia,  94  U.  S.  391,  24  L.  ed.  248,  in  dis- 
cussing the  subject  of  tide  waters:  "In  like 
manner,  the  states  own  the  tide  waters  them- 
selves. .  .  •  For  this  purpose  the  state 
represents  its  people,  and  the  ownership  is 
that  of  the  people  in  their  united  sovereign- 
ty.'* See  also  Martin  v.  Waddell,  16  Pet. 
410, 10  L.  ed.  999 ;  Gould,  Waters,  §  32 ;  Kin- 
ney, Irrigation,  SS  51,  63;  Bell  v.  Oough, 
23  N.  J.  L.  624.  "The  aovereign  is  trustee 
for  the  public."  3  Kent,  Com.  427;  Miller 
V.  Umtdenhall,  43  Minn.  95,  8  L.  R.  A.  89,  44 
1141.  The  ownership  of  the  state  is 
benefit  of  the  public  or  the  people. 
Ither  phrase,  "property  of  the  public" 
property  of  the  state,"  the  state,  as  rep- 
resentative of  the  public  or  the  people,  is 
vested  with  jurisdiction  and  control  in  its 
sov«(eign  capacity. 

'  The  constitutional  declaration  was  not  in- 
tended to  interfere  with  previously  accrued 
rights  to  use  the  public  waters  of  the  state, 
and  it  does  not  conflict  with  such  right?.  It 
was,  however,  by  all  the  constitutional  ex- 
pressions, undoubtedly  intended  that  such 
rights  and  all  appropriations  should  be  reg- 
ulated upon  the  basic  principles  therein 
enunciated,  j  That  the  constitutional  provi- 
sion did  not  impair  rights  already  accrued  is 
apparent,  not  only  from  the  accompanying 
provisions,  but  from  the  nature  of  such 
rights.  Although  an  appropriator  secures 
a  right  which  has  been  held  with  good  rea- 
son to  amount  to  a  property  right,  he  does 
not  acquire  a  title  to  the  running  waters 
themselves, — except,  it  may  be,  to  such  quan- 
tity as  shall  from  time  to  time  have  been 
lawfully  diverted,  and  after  diversion  may 
be  running  in  his  ditch  or  lateral.  The  title 
of  the  appropriator  fastens,  not  upon  the 
water  while  flowing  along  its  natural  chan- 
nel, but  to  the  use  of  a  limited  amount 
thereof  for  beneficial  purposes  in  pursuance 
of  an  appropriation  lawfully  made  and  con- 
tinued.   The  appropriation  is  made  in  the 
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first  place  upon  the  basis  of  public  owner- 
ship of  the  water,  and  is  protected,  instead 
of  impaired,  by  the  constitutional  declara- 
tion. V  There  can  hardly  be  any  controversy 
over  the  power  of  the  state  to  regulate  prior 
as  well  as  subsequent  rights  of  appropria- 
tion. )  In  reference  to  confiioting  deeds  to  the 
same  tract  of  land,  and  the  validity  of  re- 
cording acts,  it  was  held  in  a  leading  case  by 
the  Supreme  Court  of  the  United  States  that, 
even  where  a  state  has  originally  granted 
the  land  to  the  first  individual  owner,  there 
is  no  contract  on  the  part  of  the  state  that 
the  priority  of  title  shall  depend  solely  upon 
the  principles  of  the  common  law,  or  that  the 
state  shall  pass  no  law  imposing  on  a  grantee 
the  performance  of  acts  not  necessary  to  the 
legal  operation  of  his  deed  at  the  time  of  its 
delivery.  y"It  is  within  the  undoubted  pow- 
er of  state  legislatures  to  pass  record- 
ing acts  by  which  the  elder  grantee 
shall  be  iK>stponed  to  a  younger  if 
the  prior  deed  is  not  recorded  within  the 
limited  time,  and  the  power  is  the  same 
whether  the  deed  is  dated  before  or  after  the 
passage  of  the  recording  act."  Jackson  ex 
dem.  Hart  v.  Lamphire,  3  Pet.  280,  7  L.  ed. 
679.  y  All  rights  acquired  by  appropriation 
partake  of  the  same  general  characteristics ; 
differing  essentially  only  in  priority  and 
quantity,  and  possibly  in  purpose.  (Where 
various  rights  are  connected  with  the  same 
stream  or  body  of  water  a  subsequent  claim 
cannot  be  successfully  regulated  without  in- 
cluding in  the  regulations  all  rights.\  The 
water  to  which  the  use  of  each  attaches  is 
public  and  the  people  as  a  whole  are  intense- 
ly interested  in  its  economical,  orderly,  and 
inexpensive  distribution.  It  is  a  matter  of 
public  concern  that  the  various  diversions 
shall  occur  with  as  little  friction  as  possible,  \ 
and  that  there  shall  be  such  a  reasonable  and 
just  use  and  conservation  of  the  waters  as 
shall  redound  more  greatly  to  the  general 
welfare  and  advance  material  wealth 
and  prosperity.  In  a  Colorado  case 
it  was  said:  "From  the  very  nature  of  the 
business,  controversies  with  reference  to  the 
use  of  water,  naturally  led  to  unseemly 
breaches  of  the  peace ;  and,  to  avoid  these,  it 
was  found  expedient  and  necessary  to  pro- 
vide complete  rules  of  procedure  governing  r 
the  taking  of  water  from  the  public  streams 
of  the  state,  and  regulating  its  distribution 
to  those  entitled  thereto.  Authority  for 
such  regulations  may  properly  be  based  up- 
on the  principle  that,  when  private  property 
is  'affected  by  a  public  interest,  it  ceases  to 
be  juris  privati  only.' "  White  v.  Farmers' 
Uighline  Canal  d  Reservoir  Co.  22  Colo.  191, 
31  L.  R.  A.  828,  43  Pac.  1028.  From  any 
standpoint,  we  think  it  is  clear  that  the  dec- 
laration that  the  waters  subject  to  appropri- 
ation for  beneficial  purposes  are  the  prop- 
erty of  the  state  is  valid  and  effectual. 

The  other  fundamental  principles  ex- 
pressed in  the  Constitution  are  that  control 
of  the  public  waters  must  be  in  the  state, 
which,  in  providing  for  their  use,  shall  equal- 
ly guard  all  the  various  interests  in  vol  vod. 
Such  control  shall  consist  in  a  supervif>ion 
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of  the  waters,  their  appropriation,  distribu- 
tion, and  diversion,  by  a  board  of  control,  to 
be  composed  of  certain  designated  officers, 
with   an   officer  of   technical   and   practical 
knowledge  and  experience  at  its  head ;  and 
priority  of  appropriation  shall  give  the  bet- 
ter right.     Let  us  inquire  into  the  nature 
and  subject  of  the  supervisory  power  of  the 
board.     In   the   first   place,   the   scheme   of 
state  control  does  not  necessarily  require  the 
construction  or  operation  on  the  part  of  the 
public  of  irrigating  or  diverting  works;  nor 
is  there  necessarily  involved  in  that  scheme 
the  idea  that  the  state  shall  become,  through 
its  own  works,  carriers  of  waiter  to  consum- 
ers.    It  is  evident  that  it  was  intended  that 
the  supervision  by  the  board  should  operate 
upon  and  in  relation  to  individual  appropri- 
ations and  diversions,  and  hence  there  was 
contemplated  a  control  and  supervision  of 
the  diversion  by  private  appropriators^  and 
a  distribution  to  and  between  them.  |  It  is 
equally  clear  that  the  supervision  compre- 
hends official  action,  administrative  rather 
than  judicial  in  its  fundamental  character, 
although  as  a  necessary  incident  thereto,  as 
will  presently  be  shown,  there  is  involved 
quasi    judicial    authority.!  It    was    argued 
with  much  force  that  the  word  "supervision,"' 
employed  in  the  Constitution,  does  not,  ac- 
cording to  its  most  extensive  definition,  in- 
clude  adjudication,  wherefore   it   was   con- 
tended that  power  to  act  judicially  and  de- 
termine the  rights  of  claimants  is  not  con- 
ferred by  the  Constitution.     The  question, 
however,  is  broader  than  that  suggested  by 
such    an    argument.     We    are    to    consider 
whether  all  the  constitutional  authority  of 
the  board,  applied  to  the  peculiar  subject- 
matter  within  its  operation,  is  Of  such  a  na- 
ture as  to  authorize  the  legislature  to  confer 
upon  the  board  jurisdiction  to  determine  the 
relative  rights  of  the  various  claimants,  as  a' 
power  necessary  to  the  effectual  exercise  by 
the  board  of  its  important  administrative 
duties.     It  has  already  been  suggested  that 
the  supervision  of  the  board  affects  individ- 
ual appropriations,  and  concerns  the  distri- 
bution of  water  to  individual  claimants.^  Any 
effort  to  supervise  and  control  the  waters  of 
the  state,  their  appropriation  and  distribu- 
tion, in  the  absence  of  an  effective  ascertain- 
ment of  the  several  priorities  of  rights,  must 
result  in  practical  failure  in  times  when  of- 
ficial intervention  is  most  required,  f  In  fact, 
that  had  been  demonstrated  under  our  for- 
mer system.  %n  the  development  of  the  ir- 
rigation problem  under  the  rule  of  prior  ap- 
propriation, perplexing  questions  are  contin- 
ually arising,  of  a  technical  and  practical 
character.     As  between  an  investigation  in 
the  courts  and  by  the  board,  it  would  seem 
that  an  administrative  board,  with  experi- 
ence and  peculiar  knowledge  along  this  par- 
ticular line,  can,  in  the  first  instance,  solve 
the  questions  involved,  with  due  repard  to 
private    and    public    interests,    conduct    the 
rcHjuisite  investigation,  and  make  the  asoor- 
tainnient  of  individual  rights,  with  greater 
facility,  at  less  expense  to  interested  parties, 
and   with  a  larger  degree  of  satisfaction  to  all 
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concerned.  In  the  opinion  of  an  able  law 
writer  upon  this  subject,  the  powers  of  the 
board  of  control  in  this  respect  constitute 
one  of  the  most  praiseworthy  features  of  our 
legislation.  He  says:  "In  the  state  of  Wy- 
oming, at  least,  there  will  no  longer  be  the 
ludicrous  spectacle  of  learned  judges  solemn- 
ly decreeing  the  right  to  from  two  to  ten 
times  the  amount  of  water  flowing  in  the 
stream,  or,  in  fact,  amounts  so  great  that 
the  channel  of  the  stream  could  not  possibly 
carry  them;  thus  practically  leaving  the 
questions  at  stake  as  unsettled  as  before." 
Kinney,  Irrigation,  §  493.  The  board  is  not 
required  to  await  the  occurrence  of  contro- 
versies, but  is  to  proceed,  on  its  own  motion, 
to  ascertain  the  various  rights,  conflicting  or 
not,  and  thereupon  see  that  the  water  is 
properly  divided.  The  supervision  of  the 
board  affects  the  water  of  natural  streams, 
the  title  to  which,  while  flowing  in  its  ac- 
customed channels,  remains  in  Uie  state  or 
public,  and  of  such  a  peculiar  character  that 
public  control  is  demanded,  to  insure  its  or- 
derly, economical,  and  fair  distribution.  The 
determination  required  to  be  made  by  the 
board  is,  in  our  opinion,  primarily  admiuis- 
^ative  rather  than  judicial  in  character. 
iVThe  proceeding  is  one  in  which  a  claimant 
;  does  not  obtain  redress  for  an  injury,  but 
secures  evidence  of  title  to  a  valuable 
right, — ^a  right  to  use  a  peculiar  public  com- 
modity. That  evidence  of  title  comes  prop- 
erly from  an  administrative  board,  which, 
for  the  state  in  its  sovereign  capacity,  rep- 
resents the  public,  and  is  charged  with  the 
duty  of  conserving  public  as  well  as  private 
interests.  The  board,  it  is  true,  acta  judi- 
cially ;  but  the  power  exercised  is  quasi  judi- 
cial only,  and  such  as,  under  proper  cir- 
cumstances, may  appropriately  be  conferred 
upon  executive  officers  or  boards.  ^  The  juris- 
diction bears  some  resemblance  to  that  of 
the  land  department  of  the  government  con- 
cerning the  disposal  of  the  public  lands. 
That  department  is  not  regarded  as  a  court, 
or  as  a  branch  of  the  judicial  department; 
nor  is  its  jurisdiction  upheld  upon  the  basis 
of  any  authority  residing  in  Congress  to  es- 
tablish courts.  It  is  considered  as  an  ad- 
ministrative department,  and  its  powers  are 
held  to  be  quasi  judicial  only.  Orchard  v. 
Alexander,  157  U.  S.  372,  39  L.  ed.  737,  15 
Sup.  Ct.  Rep.  636.  There  exists  the  same 
partial  resem-blance  to  the  state  board  of 
land  commissioners  of  our  own  state.  State 
ex  rel.  Marsh  v.  State  Bd.  of  Land  Contra. 
7  Wvo.  478,  53  Pac.  292. 

We  are  not  persuaded  that  the  act  is  void, 
as  conferring  judicial  power  upon  the  board 
in  violation  of  the  Constitution.     That  the 
board  was  expected  to  exercise  qtiasi  judicial 
functions  is  apparent  from  that  provision  of 
§  2  of  article  8  of  the  Constitution  requiring 
its  decisions  to  be  subject  to  review  by  the 
'  courts.     An  examination  of  the  proceedings 
.  and  debates  of  the  constitutional  convention 
!  convincingly  discloses  that  the  precise  meth- 
od and  system  adopted  by  the  statute  was 
within  the  purpose  of  the  convention.     The 
committee  on   irrigation,   in   reporting   the 
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provisions  upon  the  subject  of  water,  its  use 
and  control,  had  before  it,  and  caused  to  be 
read  to  the  convention,  a  paper,  prepared  by 
the  territorial  engineer,  showing  the  evils  of 
the  system  of  regulation  then  existing,  and 
suggesting  certain  principles  to  be  embodied 
in  the  Constitution  and  to  control  future 
legislation.  The  representative  of  the  com- 
mittee, on  the  floor  of  the  convention,  stated 
that  the  system  reported  by  the  committee 
was  the  opposite  of  the  one  then  in  force, 
and  that  the  elemental  error  in  the  former 
system  consisted  in  submitting  to  the  courts 
a  matter  about  which  they  had  little  official 
or  practical  knowledge.  The  paper  of  the 
engineer  enlarged  upon  the  same  proposition, 
and  outlined  a  method  of  public  supervision, 
including  a  determination  of  rights,  practi- 
cally the  same  followed  by  the  existing  stat- 
ute. The  president  of  the  convention  (a 
lawyer  of  much  ability  and  experience)  said, 
in  the  course  of  the  discussion:  "Leave  it 
to  the  board  of  control  to  say  what  equities 
enter  into  this  matter  of  the  use  of  water, 
and  let  them  consider  every  question  that 
arises  in  connection  with  its  appropriation, 
and  then  say,  under  all  the  equities  of  the 
case,  who 'shall  be  entitled  to  the  use  of  that 
water."  And  again:  "When  we  appoint  a 
board  of  control  to  manage  this  water  sys- 
tem that  we  say  belongs  to  the  state,  let  us 
give  them  authority  to  control  it  for  the 
highest  and  best  uses  of  the  people  of  the 
state."     Constitutional  Debates,  p.  503. 

The  third  reserved  question  inquires 
whether  claimants  whose  rights  had  accrued 
anterior  to  the  Constitution  and  the  enact- 
ment of  the  present  statute  are  required  to 
submit  proofs  of  their  rights  in  the  adjudi- 
cation proceedings,  and  the  fourth  question 
relates  to  the  effect  of  a  failure  on  the  part 
of  such  a  claimant  to  submit  his  proofs.  It 
follows  from  what  has  already  been  said 
that  in  this  regard  there  exists  no  differ- 
ence between  claimants  whose  rights  accrued 
prior  to,  and  those  acquiring  rights  after, 
the  adoption  of  the  Constitution  and  the 
statute  in  question.  The  statute  itself,  in 
that  respec£  makes  no  distinction  between 
claimants,  fche  same  duty  to  submit  proofs 
is  imposed  alike  upon  all  who  claim  a  right 
to  the  use  of  water  by  priority  of  appropria- 
tion. It  is  certainly  a  mistaken  notion  that 
the  le^jfislature  is  powerless  to  require  an 
owner  of  a  property  right,  however  long  that 
ownership  may  have  subsisted,  to  submit  his 
claims  to  a  legal  tribunal,  in  an  authorized 
proceeding;  upon  due  and  proper  notice,  for 
determination,  as  between  him  and  others 
claiming  interests  in  the  same  subject-mat- 
ter. kWhen  the  subject  of  the  right  is  water, 
and  Ctie  right  is  confined  to  its  use,  the  water 
itself  belonging  to  the  public,  which  assumes 
to  control  its  appropriation  and  distribution, 
the  legislature  may  undoubtedly  require  all 
parties  to  submit  their  claims  for  determi- 
nation, that  the  evidence  of  the  right  may 
consist  in  the  decision  of  a  legally  consti- 
tute<l  tribunal,  instead  of  the  assertion  of 
the  individual  consumer,  po  far  as  the  public 
records  are  concerned,  and  that  the  interests 
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of  the  public  and  all  interested  parties  may 
be  protected.  With  any  jurisdiction  to  de- 
termine the  rights  of  claimants  to  the  use  of 
the  public  waters,  the  board  would  be  greatly 
hampered  in  its  supervision  if  the  jurisdic- 
tion did  not  extend  to  and  cover  all  claims, 
independently  of  the  date  of  their  inception. 
The  supervisory  power  of  the  board  unques- 
tionably embraces  all  public  waters,  as  well 
as  all  appropriations  thereof,  and  the  distri- 
bution and  diversion  of  all  such  waters.  The 
legislative  power  of  regulation  must  be 
and  is  equally  as  comprehensive.  If, 
as  necessary  to  the  complete  and  ample  su- 
pervision of  the  matters  within  the  operation 
of  the  board's  authority,  a  power  of  adjudi- 
cation is  essential,  appropriate,  and  valid, 
such  a  power,  conferred  without  restriction 
as  to  claimants,  must  be  held  to  be  coexten- 
sive with  the  supervisory  control  of  which 
it  is  an  incident.  We  are  therefore  of  the 
opinion  that  all  claimante  ar«  required  to 
appear  and  submit  their  proofs.  The  effect 
of  a  failure,  upon  due  notice,  of  any  party 
to  do  so,  presents,  in  the  present  condition 
of  the  statute,  a  more  intricate  question.  It 
is  to  be  observed  that  the  statute  imposes  no 
express  penalty  upon  a  claimant  in  case  of 
his  neglect  or  refusal  to  give  evidence  of  his 
appropriation.  Neither  is  there  any  express 
limitation  in  such  cases  upon  a  further  as- 
sertion of  rights  by  legal  proceedings,  or  in 
some  manner,  if  any,  authorized  by  law. 
Doubtless,  reasonable  penalties  may  be  ini- 
posed,  or  limitations  even  rigorous  in  terms 
placed,  upon  a  subsequent  assertion  of  such 
rights,  in  the  event  of  a  disregard  by  a  party 
of  the  reasonable  requirement  that  he  appear 
and  submit  proof  of  his  claim.  It  is  signifi- 
cant, however,  that  no  such  penalty  or  liuii- 
tation  is  contained  in  the  statutory  provi- 
sions. It  is  perhaps  true  that,  as  an  implied 
penalty,  a  claimant  remaining  unrepresented 
in  the  proceeding  and  determination  may  be 
without  standing  in  a  subsequent  division  of 
the  waters  under  a  decree  of  adjudication  by 
the  water  commissioner.  But  nowhere  is  it 
provided  that  a  claimant  failing  to  appear 
shall  be  barred  or  estopped  from  subsequent- 
ly maintaining  or  asserting  his  claim.  Fossi- 
bly  the  provision  for  a  rehearing  in  the  pro- 
ceedings before  the  board  may  be  susceptible 
to  the  construction  that  one  not  originally 
heard  may  apply  for  a  rehearing  within  the 
limited  period  of  one  year;  but  even  then, 
should  such  a  one  not  take  advantage  of  that 
privilege,  no  penalty  seems  to  be  imposed. 
Independent  of  penalty  or  limitation,  it  is 
clear  that  the  claimant  would  not  be  es- 
topped or  barred,  unless  upon  the  principle 
of  res  judicata.  It  may  be  assumed  that,  in 
the  absence  of  fraud  or  collusion,  any  matter 
actually  and  legally  determined  by  the  final 
decree  of  the  board  becomes  res  judicata^ — 
at  least,  as  to  the  public  and  the  parties  par- 
ticipating in  the  proceedings.  See  Louden 
Irrigating  Canal  Co.  v.  Handy  Ditch  Co.  22 
Colo.  102,  43  Pac.  635;  Boulder  d  W.  County 
Ditch  Co.  V.  Lower  Boulder  Ditch  Co.  22 
Colo.  116,  43  Pac.  540;  Colorado  Mill  d  El- 
evator Co.  V.  Larimer  de  W.  Irrig.  Co.  26 
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Colo.  47,  56  Pac.  185.  We  are  led  to  inquire, 
therefore,  in  this  connection,  whether  the 
rights  attempted  to  be  enforced  by  the  plain- 
tiff entered  into  the  determination  of  the 
board,  and  thereby  became  finally  disposed 
of,  under  the  operation  of  the  doctrine  of  res 
judicata f  and,  generally,  whether  an  adjudi- 
cation of  the  board  which  allots  no  water  to 
an  existing  nonappearing  and  nonparticipat- 
ing  claimant  amounts  to  a  determination  and 
disposition  of  his  rights.  We  are  disposed, 
in  deciding  the  reserved  question,  to  confine 
its  scope  to  the  facts  shown  by  the  pleadings 
in  the  pending  case.  It  is  only  upon  those 
facts  that  the  question  arises,  and  in  so  far 
only  as  it  relates  to  those  facts  need  it  or 
ought  it  to  be  decided.  Although  the  an- 
swer herein  avers  that,  by  the  decree  of  the 
board  of  control,  no  amount  of  water  was 
awarded  the  plaintiff,  it  is  not  alleged  that 
the  latter  *s  rights  now  set  up  were  consid- 
ered ;  and  we  assume  that  they  were  not  con- 
sidered, but*were  entirely  omitted  from  the 
board's  determination.  That  seems  to  be 
the  effect  of  the  pleadings.  It  may  not  be 
improper  to  say  that  it  is  our  understanding 
that,  under  the  practice  adopted  by  the 
board,  it  eliminates  from  its  consideration 
and  decrees  the  appropriations  of  claimants 
neglecting  to  come  in  and  submit  proofs. 

In  an  earlier  part  of  this  opinion  we  had 
occasion  to  allude  to  some  of  the  particulars 
wherein  the  statutory  proceeding  differs  from 
an  ordinary  suit  in  the  courts.  Affirmative 
relief  in  favor  of  one  party  as  against  an- 
other is  not  its  object.  Adversary  pleadings, 
as  they  are  commonly  employed  and  under- 
stood, are  not  involved.  Indeed,  in  the 
strict  sense,  except  in  case  of  contest,  it  is 
doubtful  if  the  various  claimants  can  be  re- 
garded as  adversaries.  In  many  instances 
they  are  not  adversary  in  fact.  In  the  very 
nature  of  a  priority  of  right  to  the  use  of 
flowing  water,  an  appropriator  is  unable  to 
identify  specific  water  to  which  he  is  enti- 
tled unless,  indeed,  his  appropriation  ex- 
tends to  all  the  water  of  the  stream.  Hence 
it  is  possible  that  a  number  of  appropriators 
with  diverse  interests  may  be  respectively 
entitled  to  the  use  of  a  portion  of  the  water 
of  the  same  stream,  without  having  a  con- 
flict occur  in  the  exercise  of  their  several 
rights,  owing  to  the  volume  of  water  in  the 
common  source  of  supply,  or  other  natural 
conditions.  So  in  Arizona  it  was  held  that, 
when  there  is  sufficient  water  in  the  river  to 
supply  all  parties,  there  can  be  no  such  thing 
as  adverse  use  of  the  water  to  start  the  stat- 
ute of  limitations  running;  that  it  is  only 
in  times  of  scarcity,  when  all  parties  cannot 
be  supplied,  and  one  appropriator  takes 
water  which  by  priority  belongs  to  another, 
that  there  is  an  adverse  use.  Egan  v.  Es- 
trada (Ariz.)  66  Pac.  721.  The  proceeding 
before  the  board  is  not  a  part  of  the  process 
by  which  an  individual  appropriation  is 
completed;  for  that  occurs  upon  a  lawful 
diversion  of  water  open  to  appropriation, 
and  its  application  to  a  beneficial  use.  But 
the  proceeding  is  instituted  by  the  board,  in 
an  official  capacity,  representing  the  public, 
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for  the  purpose  of  ascertaining  the  precise 
rights  and  priority  of  each  appropriator,  to 
the  end  that  the  public  records  may  be  fur- 
nished an  accurate  and  defined  statement 
thereof,  and  as  an  aid  to  adequate  and  ef- 
fective state  control  of  the  public  waters. 
A  part  of  the  object,  also,  is  public  recogni- 
tion of  an  appropriation  previously  made, 
and  the  issuance  of  documentary  evidence  of 
title.  It  does  not  necessarily  follow  from 
the  establishment  of  the  priorities  of  cer- 
tain appropriators  that  there  are  no  others 
entitled  to  divert  water  from  the  same 
stream.  The  awarding  of  definite  amounts 
of  water  to  one  or  more  claimants  does  not 
ipso  facto  amount  to  a  denial  of  the  rights 
of  others,  nor  depend  upon  a  negation  of 
such  rights.  In  the  final  determination  of 
the  board  it  may  be  decreed  that  a  certain 
claimant  did  duly  appropriate  at  a  certain 
time  a  specified  amount  of  water  for  a  cer- 
tain purpose,  without  considering  at  alt 
whether  there  are  prior  or  subsequent  ap- 
propriations, also.  It  is  therefore  manife>t 
that  a  determination  of  the  rights  and 
priorities  of  several  claimants  does  not  nec- 
essarily involve  the  denial  of  all  rights  or 
claims  of  every  other  person  not  mentioned. 
If  the  proceeding  was  one  wherein  the  par- 
ties represented  in  the  decree  were  seeking 
to  quiet  their  respective  titles  as  against 
every  other  person,  the  result  might  be  al- 
together different.  Then,  indeed,  a  party 
duly  summoned  and  failing  to  appear  might 
well  be  held  concluded.  It  is  true  that  the 
certificates  issued  upon  the  decree  number 
each  appropriation  according  to  its  proper 
order.  While  this  furnishes  a  convenient 
mode  of  reference,  we  do  not  deem  the  provi- 
sion sufficient  of  itself  to  bar  a  nonpartici- 
pant  from  subsequently  asserting  his  claims, 
nor  as  conclusively  indicating  a  purpose 
to  forever  estop  him  from  doing  so.  The 
number  assigned  to  each  established  priority 
must  be  regarded  as  having  relation  natural- 
ly only  to  those  included  in  the  enumeration 
and,  as  between  them,  as  defining  their  rela- 
tive status,  respectively.  Hence,  on  the 
ground  alone  that,  while  several  priorities 
were  established,  no  amount  of  water  was 
awarded  to  a  particular  existing  claimant 
who  did  not  participate  in  the  proceedings, 
by  appearance,  submission  of  proofs,  or  oth- 
erwise, we  are  unable  to  say  that  the  decree 
of  the  board  is  res  judicata  as  to  him  and 
his  rights.  We  are  therefore  constrained  to 
hold  that  an  existing  claimant  is  not  con- 
cluded as  to  his  water  right  by  a  determina- 
tion of  the  board  of  control  in  adjudication 
proceedings  under  the  statute,  wherein  they 
have  not  been  considered,  and  by  a  decree 
which  is  perforce  silent  respecting  them.  It 
is  probably  true  that  public  and  private  in- 
terests will  be  more  securely  preserved  by  a 
determination  in  a  single  proceeding  of  the 
rights  and  priorities  of  every  existing  claim- 
ant; and  a  law  so  framed  as  to  effectuate 
that  object,  and  render  the  decree  oonclusive 
of  every  accrued  claim  would  doubtless  sub- 
serve a  useful  and  salutary  purpose.  That 
matter,  however,  is    for    legislative    cogniz- 
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ance.    The  district  court  is,  by  the  Consti- 
tution,   vested    with    original    jurisdiction, 
both  at  law  and  in  equity.    The  jurisdiction 
of  equity  to  entertain  suits  for  quieting  title 
to  the  use  of  water  is  well  settled.     The  leg- 
islature has   not   attempted   to  devest   the 
courts  of  that  jurisdiction,  and  we  do  not 
think  it  could  successfully  do  so.    Although 
in  the  statutory  proceeding  for  the  deter- 
mination of  water  rights  ti^e  courts  obtain 
jurisdiction  only  by  way  of  appeal  from  the 
decisions  of  the  board  of  control,  all  the  or- 
dinary remedies  known  to  the  law,  pertin- 
ent to  the  use  and  appropriation  of  water, 
are  open  to  all   interested   in   such    rights, 
equally  with  all  other  persons  in  respect  to 
any  other  kind  of  right  or  property.    The 
courts  possess  ample  jurisdiction  to  redress 
grievances  growing  out  of  conflicting  inter- 
ests in  the  use  of  the  public  waters,  and  to 
afford  appropriate  relief  in  such  cases.  Noth- 
ing can  be  plainer,  it  seems  to  us,  than  that, 
in  the  absence  of  a  previous  determination 
by  tlie  board  or  in  the  courts  of  the  priori- 
ties or  rights  of  claimants  upon  a  particu- 
lar stream,  an  interested  party  may  resort 
to  the  courts  to  obtain  such  relief  as  he  may 
show  himself  to  be  entitled  to.    The  juris- 
diction of  the  courts  remains  as  ample  and 
complete  after  as  well  as  before  an  adjudica- 
tion by  the  board.    But  the  principle  ap- 
plies here,  as  in  other  cases,  that  a  party 
may  not  relitigate  a  question  which   has 
passed   into   final    adjudication.    And   the 
courts  will  not  assume,  in  an  independent 
action,  to  determine  anew  the  rights  of  par- 
ties, which,  as  between  themselves,  have  been 
settled  by  the  decree  of  the  board  of  control, 
— at  least,  in  the  absence  of  fraud,  or  a 
showing  of  facts  sufficient  to  vitiate  a  judg- 
ment.   Under    the    statutes  now  in  force, 
there  being  no  provision  expressly  barring 
or  estopping  a  claimant  failing  to  partici- 
pate in   the   adjudication   proceedings,  and 
the  decree  not  being  res  judicata  of  the  un- 
determined rights  of  such  a  claimant,  he  is 
at   liberty   to    assert   and   maintain   those 
rights  in  the   courts,   through  the   regular 
medium  of  some  form  of  procedure  recog- 
nized by  the  law  for  the  redress  of  grievan- 
ces, or  the  granting  of  appropriate  relief. 

The  fifth  reserved  question  inquires 
whether  the  provision  of  the  statute  for  pub- 
lication of  notice,  and  notice  by  mail,  con- 
stitutes due  process  of  law.  The  phrase 
found  in  the  question,  "and  without  actual 
citation  or  service  of  summons,''  is  not 
happily  employed.  It  assumes,  before  it  is 
decided,  that  the  service  by  mail  is  not  ac- 
tual citation  and  service.  It  is  contended 
that  the  notice  provided  for  does  not  amount 
to  due  process  of  law.  A  discussion  of  the 
question  whether  the  proceeding  is  one  in 
rem,  or  not,  might  be  interesting.  In  our 
view,  it  would  seem  to  partake  more  largely 
of  the  nature  of  a  proceeding  in  rem  than 
of  one  in  personam.  But  we  deem  it  suffi- 
cient to  say  that,  in  our  opinion,  it  is  of  such 
a  character  and  affects  a  species  of  rights 
which  would  authorize  a  notice  such  as  is 
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provided  for  by  publication,  coupled  with  a 
service  thereof  upon  known  claimants.  The 
only  question,  therefore,  which  we  care  to 
discuss  at  all,  is  whether  the  notice  by  mail 
will  satisfy  the  constitutional  requirement 
as  to  due  process  of  law.  In  Massachusetts 
it  has  recently  been  held  that  a  notice  sent 
by  mail  as  required  by  law  is  sufficient.  We 
cannot  do  better  than  adopt  a  portion  of  the 
language  of  the  opinion  of  that  able  court 
in  the  case  referred  to.  In  delivering  the 
opinion  of  the  court  upholding  an  act  provid- 
ing for  the  registration  of  land  titles,  con- 
taining the  provisions  known  as  the  '*Tor- 
rens  System,"  Mr.  Chief  Justice  Holmes 
said:  "As  to  claimants  living  within  the 
state,  and  known,  the  question  seems  to  come 
down  to  whether  we  can  say  that  there  is  a 
constitutional  difference  between  sending 
notice  of  a  suit  by  a  messenger  and  sending 
it  by  the  postoffice,  beside  publishing  in  a. 
newspaper,  recording  in  the  registry,  and 
posting  on  the  land.  It  must  be  remem- 
bered that  there  is  no  constitutional  require- 
ment that  the  summons,  even  in  a  personal 
action,  shall  be  served  by  an  officer,  or  that 
the  copy  served  shall  be  officially  attested. 
Apart  from  local  practice^,  it  may  be  served 
by  any  indifferent  person.  It  may  be  served 
on  residents  by  leaving  a  copy  at  the  last 
and  usual  place  of  abode.  When  we  are 
considering  a  proceeding  of  this  kind,  it 
seems  to  us  within  the  power  of  the  legisla- 
ture to  say  that  the  mail,  as  it  is  managed 
in  Massachusetts,  is  a  sufficient  messenger 
to  oonvey  the  notice,  when  other  means  of 
notifying  the  party,  like  publishing  and 
posting,  also  are  required."  Tyler  v.  Regis- 
tration Court  Judges,  175  Mass.  71,  55  N.  E. 
812.  See  also  Hinckley  v.  Kettle  River  R. 
Co,  70  Minn.  106,  72  N.  W.  836.  Now,  our 
statute  requires  the  notice  to  be  sent  by  reg- 
istered mail,  thus  insuring  more  certainly 
its  reaching  the  proper  party,  and  as  well, 
in  most  instances,  securing  personal  deliv- 
ery, and  in  all  cases  the  return  of  a  card  in- 
dicating its  receipt.  We  can  perceive  no 
reasonable  objection  to  that  manner  of  send- 
ing notice  to  known  claimants  in  the  charac- 
ter of  proceeding  we  are  considering, — at 
least,  where  publication  is  also  required. 

Agreeably  to  the  custom  established  in 
the  consideration  of  reserved  questions,  we 
do  not  think  it  necessary  to  answer  the  sixth 
question,  which  asks  whether  the  answer  is 
sufficient  to  constitute  a  defense  to  the  suit 
of  plaintiff.  That  must  be  decided  by  the 
district  court,  upon  the  principles  herein 
laid  down,  so  far  as  it  is  affected  by  the  oth- 
er reserved  questions.  We  believe  it  to  be 
unnecessary  to  attempt  to  return  a  categori- 
cal and  specific  answer  to  each  of  the  re- 
served questions.  We  apprehend  that  our 
views  concerning  them  have  been  set  forth  in 
the  course  of  the  opinion  with  sufficient  dis- 
tinctness, and  that  nothing  further  is  re- 
quired to  indicate  our  decision  upon  the 
questions,  and  the  reasons  therefor. 

Corn  and  Knlffht,  JJ.,  concur. 
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Alfred  V.  BOOTH,  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 
(186  III.  4S.) 

1.  A  Htatnte  ^Tbicli  makes  it  unlairTfal 
to  make  options  for  the  sale  of  commodi- 
ties of  thoee  kinda  which  have  been  the  sub- 
ject of  gambling  operations  does  not  violate 
the  constitutional  provisions  against  depriva- 
tion of  property  without  due  process  of  law. 

2.  Tlie  coimtitutlonal  suaranty  of  tbe 
ecinal  protection  of  ,tl&e  laiw  in  not 
violated  by  a  statute  which  makes  it  un- 
lawful to  make  options  for  the  sale  of  cer- 
tain commodities,  but  not  of  other  commodi- 
ties, where  it  applies  to  all  commodities 
which  have  been  up  to  that  time  made  the 
subject  of  gambling  operations. 

(June  21,  1900.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing  defendant  of  violating  the  statute 
against  the  making  of  option  contracts  for 
future  delivery  of  grain.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  !Lee  D.  Mathias  for  plaintiff  in  er- 
ror. 

M€88r8.  Charles  S.  Deneen,  Albert  G. 
Barnes,  and  W.  E.  Caylor,  with  Mr.  E. 
C.  Akin,  Attorney  General,  for  defendant 
in  error: 

The  14tli  Amendment  of  the  Constitution 
of  the  United  States  did  not  take  from  the 
states  the  police  power  reserved  to  them  at 
the  time  of  the  adoption  of  the  Constitu- 
tion. 

f^lnnghtcr  House  Cases,  10  Wall.  36,  21  L. 
ed.  394;  Barhier  v.  Connolly,  113  U.  S.  32, 
28  L.  ed.  925,  5  Sup.  Ct.  Rep.  367 :  MugJer 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205.  8 
Sup.  Ct.  Rep.  273. 

The  police  power  of  the  state  extends  to 
the  right  to  restrain  or  prohibit,  not  only 
gambling  or  wagering  contracts,  but  those 
which  may  be  used  as  disguises  for  gam- 
bling, and  have  a  tendency  to  injure  public 
interests. 

Tiedeman.  Pol.  Power.  §  99a;  Schneider 
V.  Tw^er,  130  111.  28,  6  L.  R.  A.  164.  22  N. 
E.  497;  Tenney  v.  Foote.  4  111.  App.  694, 
95  111.  99;  Minnesota  Lumber  Co.  v.  White- 
hreast  Coal  Co.  160  111.  98,  31  L.  R.  A.  520, 
43  N.  E.  774;  Pearce  v.  Foote,  113  111.  231, 
55  Am.  Rep.  414. 

Laws  aimed  at  the  suppression  of  gam- 
bling are  constitutional. 

Crandell  v.  White,  164  Mass.  60,  41  N.  E. 
204. 

Equal  protection  cannot  be  said  to  be  de- 


nied when  the  law  operates  alike  upon  all 
persons  and  property  similarly  situated. 

Barhier  v.  Connolly,  113  U.  S.  32,  28  L. 
ed.  925,  5  Sup.  Ct.  Rep.  367;  Soon  Hing  v. 
Crovoley^  113  U.  S.  709,  28  L.  ed.  1147.  5 
Sup.  Ct.  Rep.  730;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  513,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Hayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Mis- 
souri P.  R.  Co.  V.  Mackcy,  127  U.  S.  205,  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Minneapo- 
lis d  St.  L.  R.  Co.  V.  Hcrriek,  127  U.  S.  210, 
32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176;  WaUton 
V.  Nevin,  128  U.  S.  578,  32  L.  ed.  644,  9  Sup. 
Ct.  Rep.  192;  Magoun  y.  Illinois  Trust  of 
Sav.  Bank,  170  U.  S.  293,  42  L.  ed.  1042,  18 
Sup.  Ct.  Rep.  694. 

If  the  classification  is  based  upon  flome 
reasonable  ground, — some  difference  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification. — and  is  not  a  mere 
arbitrary  selection,  it  is  not  repugnant  to 
the  equality  clause  of  the  14th  Amendment. 

Gulf,  C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
160.  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

The  classification  made  by  the  statute 
need  not,  in  order  te  be  constitutionally  Tal- 
id,  embrace  all  kinds  of  personal  property, 
whether  such  kinds  of  personal  property 
were  the  usual  subjects  of  option  dealing  or 
not. 

Statet  Y.  Oritzner,  134  Mo.  512,  36  S.  W.  39. 


I,  Ch.  J.,  delivered   the  opinion  of 
the  court: 

The  plaintiff  in  error  was  convicted  and 
adjudged  to  pay  a  fine  of  $100  under  an  in- 
dictment which  charged  that  he,  on  the  16th 
day  of  August,  1899,  in  said  county  of  Cook, 
in  the  state  of  Illinois,  aforesaid,  unlawful- 
ly did  contract  in  writing  with'  the  Weare 
Commission  Company,  a  corporation,  to 
then  and  there  have  to  himself,  to  wit,  to 
said  Alfred  V.  Booth,  a  certain  option  to 
buy  at  a  future  time,  to  wit,  on  or  before  the 
26th  day  of  August,  1899,  a  certain  commod- 
ity, to  wit,  grain,  to  wit,  10,000  bushels  of 
corn,  from  the  said  Weare  Commission  Com- 
pany, a  corporation  as  aforesaid,  which  said 
contract  is  in  the  words  and  figures  as  fol- 
lows, to  wit: 

Alfred    V.     Booth,    Grain    and    Provision 

Broker. 
Chicago.  Aug.  16,  1899. 

Sep.  Corn,     1899. 
10  Weare  Com.  Co.     C  SlVi  Paid. 

Cood  till  close  of  change.  Sat.,  Aug.  26, 
1899.  Weare  C  Co. 

U.     «j.     \J. 


NoTFi. — As  to  validity  and  effect  of  option 
contracts  for  commodities  or  stock,  see  Osgood 
V.  Bander  (Iowa)  1  L.  R.  A.  655 ;  Schneider 
V.  Turner  (III.)  6  L.  R.  A.  164;  Preston  v. 
Cincinnati,  C.  &  H.  Valley  R.  Co.  (C.  C.  S.  D. 
O.)  1  L.  R.  A.  140:  Sprague  v.  Warren  (Neb.) 
3  L.  R.  A.  679:  Harvey  v.  Merrill  (Mass.)  5 
L.  R.  A.  200 :  Minnesota  Lumber  Co.  v.  Whlte- 
breust  Coal  Co.  (111.)  31  L.  R.  A.  529. 

Effect  on  note  or  action  for  money  lent,  see 
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Jackson  v.  City  Nat.  Bank  (Ind.)  9  L.  R.  A. 
657 ;  Snoddy  v.  American  Nat.  Bank  (Tenn.) 
7  L.  R.  A.  705:  Sondhelm  v.  Gilbert  (Ind.)  5 
L.  R.  A.  432 ;  Hunt  v.  Rumsey  (Mich.)  9  L.  R. 
A.  674 ;  Pope  v.  Hanke  (111.)  28  L.  R.  A.  568. 
As  to  right  conferred  by  a  "refusal"  or  "op- 
tion," see  Lltz  v.  Goosling  (Ky.)  21  L.  R.  A. 
127.  and  note;  Hayes  v.  O'Brien  (111.)  23  L.  R. 
A.  555 ;  Dyer  v.  Duffy  (W.  Va.)  24  L.  R.  A. 
339 ;  Blgler  v.  Baker  (Neb.)  24  L.  R.  A.  225. 
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—•contrary  to  th»  statute,  and  against  the 
peace  and  dignity  of  the  same  people  of  the 
state  of  Illinois.  The  evidence  explained 
the  writing  set  out  in  the  indictment  to  con- 
stitute an  agreement  giving  defendant  the 
option  to  buy  10,000  bushels  of  corn, 'at 
31%  cents  per  bushel,  from  the  Weare  Com- 
mission Compahy,  at  any  time  within  ten 
days  after  the  16th  day  of  August,  1899. 
The  allegations  of  fact  set  forth  in  the  in- 
dictment were  fully  established  by  the  evi- 
dence. 

Counsel  for  plaintiff  in  error  contends 
it  did  not  appear  from  the  proof  the  plain- 
tiff in  error  entered  into  the  contract  with 
any  other  than  the  bona  fide  intention  to 
accept  the  corn  if  he  desired  to  avail  him- 
self of  the  benefit  of  the  contract,  or  that  he 
had  any  intent,  when  the  contract  was  exe- 
cuted, to  accept  compliance  with  the  con- 
tract merely  by  way  of  the  payment  to  him 
of  the  difference  between  the  contract  price 
and  the  market  price  of  the  corn  at  the  time 
of  the  maturity  of  the  contract,  and  further 
ooutends  it  appeared  from  the  evidence  that 
the  contract  was  in  fact  consummated  by 
the  actual  delivery  of  the  grain  to  him. 
Counsel  for  defendant  in  error  do  not  ques- 
tion the  position  thus  taken  by  counsel  for 
plaintiiT  in  error  as  to  the  facts  proved  on 
the  hearing.  Counsel  for  plaintiff  in  error 
admits  the  facts  so  charged  in  the  indict- 
ment, and  established  by  the  evidence  in  sup- 
port thereof,  justified  the  conviction,  under 
the  provisions  of  §  130  of  the  Criminal 
Code,  as  interpreted  by  this  court  in  Schnei- 
d/T  V.  Turner,  130  111.  28,  6  L.  R.  A.  164,  22 
N.  E,  497,  but  insists— First,  said  section 
1.30  is  in  contravention  of  the  provision  in- 
corporated in  the  Constitution  of  the  Unit- 
ed States,  and  also  in  the  Constitution  of  the 
state  of  Illinois,  that  "no  person  shall  .be  de- 
prived of  life,  liberty,  or  property  without 
due  process  oif  law;''^  and,  second,  that  said 
section  is  violative  of  the  provision  of  5  1 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  which  provides  that 
no  state  shall  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
liiws."  We  will  consider  these  points  in  or- 
der as  mad«  by  counsel. 

1.  Liberty  and  property,  as  used  in  said 
constitutional  provisions,  include  the  right 
to  acquire  property,  and  that  means  and  in- 
cludes the  privilege  of  contracting  and  mak- 
ing and  enforcing  contracts.  Frorer  v.  Peo- 
ple use  of  School  Fund.  141  111.  171,  16  L. 
H.  A.  492.  31  N.  E.  ,305.  A  citizen  cannot 
be  deprived  of  an  attribute  of  property,  like 
the  right  to  make  a  reasonable  contract 
with  reference  to  property,  without  "due 
process  of  law."  Due  process  of  law  is  a 
general  public  law  of  the  land.  Milleti  v. 
People,  117  111.  294,  .57  Am.  Rep.  869,  7  N. 
E.  631:  Ritchie  v.  Prople,  1.55  111.  98,  29  L. 
R.  A.  79,  40  N.  E.  454.  The  general  assem- 
bly of  the  state  of  Illinois  possesses  full 
plenary  power  of  legislation,  except  in  so 
far  as  its  powers  are  limited  by  the  state  or 
Federal  Constitution.  The  state  inherently 
possesses,  and  the  general  assembly  may 
lawfully  exercise,  such  power  of  restraint 
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upon  private  rights  as  may  be  found  to  be 
necessary  and  appropriate  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. This  power  is  known  as  the  "police 
power"  of  the  state.  In  the  exercise  of  thi.s 
power  the  general  assembly  may,  by  valid 
enactments,  t.  e.  "due  process  of  law,"  pro- 
hibit all  things  hurtful  to  the  comfort,  safe- 
ty, and  welfare  of  society,  even  though  the 
prohibition  invade  the  right  of  liberty  or 
property  of  an  individual.  18  Am.  &.  Eng. 
Euc.  Law,  pp.  739,  740;  Lake  View  v.  Rose 
liill  Cemetery  Co,  70  111.  191,  22  Am.  Rep. 
71.  An  enactment,  to  have  that  effect  and  be 
valid,  must  be  an  appropriate  measure  for 
the  promotion  of  the  comfort,  safety,  and  wel- 
fare of  society.  It  must  be,  in  fact,  a  police 
regulation.  Courts  are  authorized  to  inter- 
fere and  declare  a  statute  unconstitutional, 
or  not  the  "law  of  the  land,"  if  it  conflicts 
with  the  constitutional  rights  of  the  indi- 
vidual, and  does  not  relate  to,  or  is  not  an 
appropriate  measure  for,  the  promotion  of 
the  comfort,  safety,  and  welfare  of  society. 
Ritchie  v.  People,^  156  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  464.  With  the  wisdom,  policy, 
or  necessity  for  such  an  enactment  courts 
have  nothing  to  do.  But  what  are  the  sub- 
jects of  police  powers,  and  what  are  reason- 
able regulations,  are  judicial  questions,  and 
the  courts  may  declare  enactJnents  which, 
under  the  guise  of  the  police  power,  go  be- 
yond the  great  principle  of  securing  the 
safety  or  welfare  of  the  public,  to  be  inval- 
id. 

Laws  for  the  suppression  of  all  forms  of 
gambling  have,  without  exception,  so  far  as 
we  are  advised,  been  regarded  by  the  courts 
and  law  writers  as  a  proper  exercise  of  the 
police  power.  This  is  conceded  by  counsel 
lor  plaintiff  in  error,  but  his  contention  is 
the  contract  for  entering  into  which  the 
plaintiff  in  error  was  convicted  is  neither 
illegal  nor  within  itself  immoral,  is  neither 
void  nor  voidable,  under  principles  of  the 
conunon  law;  that  this  court  so  declared 
in  Schneider  v.  Turner^  130  HI.  28,  6  L.  R. 
A.  164,  22  N.  E.  497 ;  and  that  it  is  not  with- 
in the  power  of  the  state,  in  virtue  of  the 
police  power,  to  deprive  a  citizen  of  the 
right  guaranteed  by  the  Constitutions  of  the 
United  States  and  of  the  state  of  Illinois  to 
enter  into  a  contract  which  is  not  within  it- 
self harmful,  immoral,  or  injurious  to  the 
health,  morals,  or  safety  of  the  public.  The 
proposition  is  that  a  contract  which  within 
itself  is  not  harmful,  immoral,  or  illegal, 
and  which  constitutes  a  "right  of  property" 
or  "liberty,"  within  the  meaning  of  those 
words  as  employed  in  the  organic  law  of  the 
Federal  and  state  governments,  cannot  be 
denounced  as  illegal  in  the  exercise  of  the 
police  power  of  the  state.  This  would  be  to 
place  a  limitation  upon  the  police  power 
which  might  greatly  impair  its  usefulness, 
and  often  render  its  proper  exercise  entirely 
futile.  It  would  restrict  its  operation  to 
declaring  that  illegal  which  was  already,  il- 
legal. As  we  have  hereinl>efore  said,  it  is 
not  without  the  power  of  the  general  assem- 
bly, in  the  proper  exercise  of  the  police  pow- 
er, by  an  enactment  otherwise  valid,  to  de* 
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clare  that  unlawful  which  was  theretofore 
lawful,  even  if  the  act  so  condemned  be  an 
attribute  of  the  right  of  liberty  or  property 
guaranteed  to  the  citizen  by  the  constitu- 
tional provisions  under  consideration.  The 
language  of  the  constitutional  provision  is 
so  chosen  as  to  recognize  the  right  of  the 
state  to  deprive  a  citizen  of  life,  liberty,  or 
property  by  "due  process  of  law."  "Due 
process  of  law"  is  synonymous  with  "law  of 
the  land;"  hence  the  law  of  the  land  may 
expressly  prohibit  and  make  criminal  the 
doing  of  an  act  which,  in  the  absence  of  such 
law  of  the  land,  would  constitute  a  liberty 
or  property  right,  within  the  meaning  of  the 
Constitution,  eA'en  though  such  act  be  not 
within  itself  immoral. 

In  Magner  v.  People,  97  111.  320,  it  was 
urged  that  certain  provisions  of  the  then 
existing  game  laws  of  the  state,  which  de- 
clared it  unlawful  for  anyone  to  have  in  his 
possession  wild  fowl  or  birds  of  the  kind 
designed  to  be  protected  by  the  statute, 
which  had  been  lawfully  taken  or  killed  in 
another  state,  were  in  contravention  of 
clause  8  of  article  1  of  the  Constitution  of 
the  United  States,  which  confers  upon  Con- 
gress the  power  to  regulate  commerce 
among  the  several  states.  It  was  there  held 
that  the  object  of  \he  statute  was  the  pro- 
tection of  the  game  therein  mentioned,  and 
that  the  prohibition  of  "all  possession  and 
sales"  of  such  game  would  tend  to  their  pro- 
tection, and  thereby  advance  the  ends  to  be 
secured  by  the  legislation,  and  the  convic- 
tion of  the  plaintiff  in  error,  Magner,  of  the 
offense  of  having  quail  in  his  possession 
which  had  been  killed  in  the  state  of  Kan- 
sas, and  sold  by  the  said  Magner  in  this 
state,  was  upheld,  and  it  was  there  said  (p. 
331 ) :  "This  is  but  one  among  many  in- 
stances to  be  found  in  the  law  where  acts 
which  in  and  of  themselves  alone  are  harm- 
less enough  are  condemned  because  of  the 
facility  they  otherwise  offer  for  a  cover  or 
disguise  for  the  doing  of  that  which  is  harm- 
ful." 

The  practice  of  gambling  on  the  market 
prices  of  grain  and  other  commodities  is 
universally  recognized  as  a  pernicious  evil, 
and  that  the  suppression  of  such  evil  is 
within  the  proper  exercise  of  the  police  ik>w- 
er  has  been  too  frequently  declared  to  be 
open  to  discussion.  The  evil  does  not  con- 
sist in  contracts  for  the  purchase  or  sale  of 
grain  to  be  delivered  in  the  future,  in  which 
the  delivery  and  acceptance  of  the  grain  so 
contracted  for  Is  bona  fide  contemplated  and 
intended  by  the  parties,  but  in  contracts  by 
which  the  parties  intend  to  secure,  not  the 
article  contracted  for,  but  the  ri^ht  or  privi- 
lege of  receiving  the  difference  between  the 
contract  price  and  the  market  price  of  the 
article.  The  object  to  be  accomplished  by 
the  legislation  under  consideration  is  the 
suppression  of  contracts  of  the  latter  char- 
acter, which  are  in  truth  mere  wagers  as  to 
the  future  market  price  of  the  article  or 
commodity  which  is  the  subject-matter  of 
the  wager.  Clearly,  a  contract  which  gives 
to  one  of  the  contracting  parties  a  mere 
privilege  to  buy  corn,  but  does  not  bind  him 
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to  accept  and  pay  for  it,  is  wanting  in  the 
elements  of  good   faith  to  be  found  in   a 
contract  of  purchase  and  sale  where  botb 
parties  are  bound,  and  offers  a  more  coa- 
venient  cover  and  disguise  for  mere  wagers 
on  the  price  of  grain  than  contracts  which 
create  the  relation  of  vendor  and  vendee. 
Such  contracts  are  in  the  nature  of  wagers, 
that  contracted  for  being  the  mere  privilege 
to  buy  the  grain  should  its  market  value 
prove  to  be  greater  than  the  price  fixed  in 
the  contract  for   such   privilege.    The  pro- 
hibition of  the  right  to  enter  into  contracts 
which  do  not  contemplate  the  creation  of  an 
obligation  on  the  part  of  one  of  the  contract- 
ing parties  to  accept  and  pay  for  the  coui- 
modity  which  is  the  purported  subject-mat- 
ter of  the  contract,  but  only  to  invest  him 
with  the  option  or  privilege  to  demand  the 
other  contracting  party  shall   deliver  him 
the  grain  if  he  desires  to  purchase  it,  tends 
materially  to  the  suppression  of  the  very 
evil  of  gambling  in  grain  options  which  it 
was  the  legislative  intent  to  extirpate,  for 
the  reason  such  evil  injuriously  affected  the 
welfare  and  safety  of  the  public.     The  de- 
nial of  the  right   to  make  such   contracts 
tended  directly  to  advance  the  end  the  le<]^- 
islature  had  m  view,  and  was  not  an  inap- 
propriate measure  of  attack  on  the  evil  in- 
tended  to   be   eradicated.     So   far   as   that 
point  is  concerned  the  act  must  be  deemed 
a  valid  law  of  the  land,  and  as  such  muBt 
be  enforced,  though  it  infringe  in  a  degree 
upon  the  property  rights  of   citizens.    To 
that  extent  private  right  must  be  deemed 
secondary  to  the  public  good. 

2.  Kor  do  we  think  the  enactment  in  que«- 
tion  denies  to  any  person  the  equal  protec- 
tion of  the  law.  Its  penalties  are  directed 
a^irainst  all  persons  and  classes  of  persons 
who  offend  against  its  provisions.  It  is  true 
it  does  not  prohibit  contracts  for  options  to 
buy  or  sell,  or  the  purchase  or  sale  on  fu- 
ture delivery  of  all  kinds  and  classes  of 
property,  nor  was  it  necessary  to  the  validi- 
ty of  the  act  it  should  reach  and  prohibit 
all  contracts  of  that  character.  The  remedy 
need  only  be  aa  comprehensive  as  the  evil  the 
law  designed  to  remove.  In  considering  as 
to  the  propriety  of  adopting  the  enactment, 
and  as  to  the  necessary  scope  of  the  pro- 
posed legislation,  it  is  fair  to  assume  it  was 
present  in  the  legislative  mind  that  the  pro- 
posed prohibition  of  the  right  to  contract 
was  an  infringement  upon  the  rights  of 
property  and  liberty  of  the  individual,  and 
that  it  was  the  legislative  design  to  trench 
only  in  the  slightest  possible  degree  upon 
priA^ate  and  individual  right,  and  for  that 
reason  the  act  was  so  framed  as  to  restrict 
the  operation  thereof  to  transactions  in  such 
kinds  and  character  of  property,  commodi- 
ties, and  securities  as  had  been  made  the 
subject  of  gambling  or  wagering  contracts, 
and  out  of  which  grew  the  evil  which  threat- 
ened the  welfare  and  safety  of  the  public, 
and  to  place  no  restraints  upon  contracts 
which,  though  of  like  character  of  those 
which  were  prohibited,  had  not  been  em- 
ployed as  a  means  of  gambling.  Counsel 
insist  contracts  to  have  or  give  options  to 


1900. 


Booth  v.  People. 


765 


buy  or  sell  other  articles,  commodities,  or 
securities  than  those  specified  may  be  law- 
fully made,  but  do  not  suggest  that  the  prac- 
tice had  grown  up  of  contracting  to  have  or 
give  options  to  be  settled  merely  by  way  of 
"differences"  in  any  articles  or  commodities 
other  than  those  comprehended  within  the 
statute.  It  is  not  indispensable,  in  order  to 
be  constitutional,  the  section  should  em- 
brace all  kinds  of  personal  property,  wheth- 
er such  kinds  of  personal  property  had  us- 
ually or  commonly  been  the  subject  of  op- 
tion dealing  or  not.  It  is  sufficient  if  the 
selection  of  the  articles  and  property  men- 
tioned in  the  section  is  based  on  reasonable 
and  just  grounds  of  difference,  and  the  pro- 
hibition comprehends  all  kinds  of  property 
within  the  relations  and  circumstances 
which  constitute  the  distinction,  and  extends 
equally  to  every  citizen  and  all  classes  of 
citizens,  and  denies  to  no  one  a  privilege 
which  another  is  permitted  under  like  cir- 
cumstances to  exercise  or  employ.  The  pro- 
hibition need  not  embrace  all  contracts  for 
options  to  buy  or  sell,  but  only  all  of  such 
coqtracts  as  lie  at  the  root  of  the  evil  which 
threatens  the  public  safety  and  welfare.  We 
think  the  enactment  the  valid  law  of  the 
laud. 

The  judgment  is  affirmed. 


BEST   BREWING   COMPANY  of  Chicago, 

V. 

Kunigunda  KLASSEN. 
(185  111.  87.) 

1.  The  execntlon  by  a  corporation  of 
an  appeal  bond  as  surety  for  another  par- 
ty, if  outside  the  scope  ot  Its  business,  Is 
ultra  vires  and  void. 

2.  An  act  not  orlirlnally  'wltbln  tbe  ex- 
preim  or  necensarily  implied  povv^ers 
of  a  corporation  cannot  subsequently  be  made 
valid  by  estoppel. 

3.  A  brcwinflr  company  becominsr  sare- 
ty  on  an  appeal  bond  for  the  benefit  of 
one  of  Its  customers,  in  an  action  against 
him  for  the  premises  occupied  by  him,  al- 
though it  may  obtain  some  incidental  ad- 
vantage to  its  business  by  such  appeal,  is 
not  acting  in  the  exercise  of  its  express  or 
implied  powers,  and  is  therefore  not  bound 
by  such  action. 

(April  17,  1000.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  ac- 
tion to  enforce  an  appeal  bond.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Blmn  A  Blmn,  for  appellant: 
A  corporation  is  limited  by  its  charter. 
This  instrument  conveys  two  classes  of  pow- 
ers,— those  which  are  expressed,  and  those 

Note. — On  the  question  of  estoppel  of  cor- 
poration to  set  up  plea  of  ultra  vires,  see  note 
TO    Miller    y.    American    Mut.    Acci.    Ins.    Co. 
rrenn.)  20  L.  R.  A.  765. 
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which  are  implied  as  necessary  to  carry  into 
effect  some  of  the  expressed  powers.  Be- 
yond this  a  corporation  has  no  power  what- 
ever, and  its  acts  are  ultra  vires. 

National  Home  Bldg.  d  L,  Asso.  v. 
Hom^  8wv.  Bank,  181  111.  35,  64  N.  E. 
619;  Central  Transp.  Co.  v.  Pullman*  s 
Palace  Car  Co,  139  U.  S.  24,  36  L.  ed. 
55,  11  Sup.  Ct  Rep.  478;  Chicago  Pneu- 
matic Tool  Co.  V.  Jones  Mfg,  Co.  91  111.  App. 
647 ;  Thomas  v.  West  Jersey  R.  Co,  101  U. 
S.  71,  25  L.  ed.  960;  Mott  v.  Danville  Semin- 
ary, 129  111.  403,  21  N.  E.  927;  People  em 
rel,  Peahody  v.  Chicago  Oas  Trust  Co.  130 
111.  268,  8  L.  R.  A.  497,  22  N.  E.  798;  Met- 
ropolitan Bank  v.  Godfrey,  23  111.  679 ;  Wig- 
gins Ferry  Co.  v.  East  8t.  Louis,  102  111.  560; 
Caldwell  v.  Alton,  33  111.  417;  Davis  y.  Old 
Colony  R,  Co.  131  Mass.  258,  41  Am.  Rep. 
221;  Madison,  W.  d  M.  PI.  Road  Co.  v. 
Watertoum  d  P.  PI.  Road  Co,  7  Wis.  59 ;  Cul- 
ver V.  Reno  Real  Estate  Co,  91  Pa.  367 ;  Peo- 
ple's Bank  y.  8t,  Anthony's  Roman  Catholic 
Church,  109  N.  Y.  521,  17  N.  E.  408;  Nation- 
al Park  Bank  v.  German  America/n  Mut. 
Warehousing  d  Beour.  Co.  116  N.  Y.  281,  5 
L.  R.  A.  673,  22  N.  E.  567. 

The  act  of  an  unauthorized  officer  is  not 
the  act  of  a  corporation. 

Dohson  v.  More,  164  111.  110,  45  N.  E.  243; 
McLellan  v.  Detroit  File  Works,  56  Mich. 
579,  23  N.  W.  321 ;  West  8t.  Louis  8av.  Bank 
v.  Shawnee  County  Bank,  95  U.  S.  559,  sub 
nom.  West  St,  Louis  Sav.  Bank  v.  Parmalee, 
24  L.  ed.  491 ;  Lucas  v.  White  Line  Transfer 
Co.  70  Iowa,  546,  69  Am.  Rep.  449,  30  N.  W. 
771 ;  Morawetz,  Priv.  Corp.  §  453. 

As  no  two  powers  can  be  very  much  more 
unlike  than  the  brewing  of  beer  and  the  sign- 
ing of  appeal  bonds,  it  is  impossible  that  the 
existence  of  the  one  can  raise  an  implication 
of  the  creation  of  the  other. 

National  Home  Bldg.  d  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  35,  54  N.  E.  619;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478. 

Mr.  F.  !L.  Salialmry,  for  appellee: 

Where  a  corporation  does  an  act  or  em- 
barks in  an  enterprise  foreign  to  the  pur- 
poses for  which  it  was  organized,  and  re- 
ceives a  consideration  therefor,  or  derives  a 
benefit  therefrom,  it  is  bound  by  the  act,  and 
cannot  avail  itself  of  the  defense  of  ultra 
vires. 

Reims  Brewing  Co.  v.  Flannery,  137  111. 
318,  27  N.  E.  286;  Bradley  v.  Ballard,  55  III. 
413,  8  Am.  Rep.  650 ;  Kadish  v.  Garden  City 
Equitable  Loan  d  Bldg,  Asso.  161  111.  637, 
38  N.  E.  236;  B.  8.  Green  Co.  v.  Blodgett, 
159  111.  173,  42  N.  E.  176;  Brewer  d  H. 
Brewing  Co.  v.  Boddie,  181  111.  622,  55  N.  E. 
49;  Bloomington  Mut.  Ben.  Asso.  v.  Blue, 
120  111.  121,  60  Am.  Rep.  568,  11  N.  E.  331 ; 
John  V.  Farwell  Co.  v.  Wolf,  96  Wis.  12.  37 
L.  R.  A.  138,  142,  70  N.  W.  289 ;  Union  Nat, 
Bank  v.  Matthews,  98  U.  S.  621,  25  L.  ed. 
188;  Baker  v.  Northwestern  Guaranty  Loan 
Co.  36  Minn.  186,  30  N.  W.  464;  Bissell  v. 
Michigan  8.  d  N.  I,  R.  Cos.  22  N.  Y.  258; 
Parish  v.  Wheeler,  22  N.  Y.  494. 
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The  plea  cf  ullra  vires  cannot  be  availed 
of  to  defend  against  an  obligation  incurred, 
when  the  contract  has  been  in  good  faith 
performed  by  the  other  contracting  party, 
and  the  corporation  has  had  the  benefit  of  it. 

lAnkauf  v.  Jjomhard,  137  N.  Y.  417,  20  L. 
R.  A.  48,  33  N.  E.  472;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504: 
Holmes  v.  Willard,  125  N.  Y.  75,  11  L.  R.  A. 
170,  25  N.  E.  1083;  Monument  Xai.  Bank  v. 
Olohe  Works,  101  Mass.  57,  3  Am.  Rep.  322; 
Darst  y.  Gale,  83  III.  136;  Boycc  v.  Montauk 
Gas  Coal  Co.  37  W.  Va.  73,  16  S.  E.  501 ; 
Ohio  d  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258. 
24  L.  ed.  693;  Kochler  v.  Rcinheimer,  26 
App.  Div.  1,  49  N.  Y.  Supp.  755;  Richelieu 
Hotel  Co.  V.  International  Military  Encamp- 
ment Co.  140  111.  248,  29  N.  E.  1044;  Winter- 
field  ▼.  Cream  City  Brewing  Co.  96  Wis.  239, 
71  N.  W.  101;  Holm  v.  CUms  Lipsius  Brew- 
ing Co.  21  App.  Div.  204,  47  N.  Y.  Supp.  518. 

The  courts  have  sought  to  regulate  and  re- 
strict the  defense  of  ultra  vires  so  as  to  make 
it  consistent  with  the  obligations  of  justice. 

Bath  Gaslight  Co,  v.  Claffy,  151  N.  Y.  24, 
36  L.  R.  A.  664,  45  N.  E.  390. 

The  execution  of  a  mortgage  under  the 
seal  of  the  company,  regular  on  its  face,  by 
its  properly  constituted  officers,  is  prima  fa- 
cie evidence  that  it  was  executed  by  the  au- 
thority of  the  corporation;  and  parties  ob- 
jecting take  on  themselves  the  burden  of 
proving  it  was  not  so  executed. 

Wood  V.  Whelen,  93  111.  153;  Mullanphy 
Hav.  Bank  ▼.  Schott,  135  111.  655,  26  N.  E. 
640;  West  Side  Auction  House  Co.  v.  Con- 
necticut Mut,  L,  Ins,  Co.  76  111.  App.  635. 

It  is  not  necessary  that  the  authority  of 
an  officer  of  a  corporation  to  sign  promis- 
sory notes  in  its  benalf  should  appear  in  its 
by-laws,  or  should  have  been  expressly  given 
by  a  vote  of  its  directors  or  stockholders. 

Merchants*  Nat.  Bank  v.  Citizens'  Gas- 
light Co.  159  Mass.  505,  34  K.  E.  1083 ;  Glo- 
ver V.  Lee,  140  111.  102,  29  N.  E.  680. 

When  the  president's  name  appears  to  an 
instrument  puriK>rting  to  bind  the  company, 
the  law  will  presume  it  is  executed  by  suf- 
ficient authority  from  the  body. 

Sawyer  v.  Cow,  63  111.  130;  Smith  v.  Smith, 
62  111.  493;  Atwater  v.  American  Exchange 
yat.  Bank,  152  111.  605,  38  N.  E.  101;  Mc- 
Donald V.  Chisholm,  131  111.  281,  23  N.  E. 
596;  Carr  v.  Georgia  Loan  d  T.  Co.  108  Ga. 
757,  33  S.  E.  190;  Chicago  Tip  d  Tire  Co.  v. 
Chicago  Nat.  Bank,  176  111.  224,  52  N.  E.  52. 

The  execution  of  a  guaranty  by  a  brewing 
corporation,  of  payment  of  rent  of  a  saloon 
by  the  lessee  thereof,  is  not  beyond  the  au- 
thority of  the  president  of  the  corporation. 

Hall  V.  Ochs,  34  App.  Div.  103,  54  N.  Y. 
Supp.  4. 

TXTilklii,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  upon  an  appeal 
bond.  In  a  forcible  entry  and  detainer  pro- 
ceeding before  a  police  magistrate  in  the 
city  of  Chicago,  appellee,  as  plaintiff,  recov- 
ered a  judgment  against  Ruel  G.  Rounds  for 
restitution  of  certain  property.  Rounds  ap- 
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pealed  to  the  county  court  of  Cook  count;., 
filing  an  appeal  bond  as  required  by  the  su' 
ute.  This  bond  was  for  $2,000,  condition.^. 
as  provided  by  statute  in  such  cases,  a.nd  un- 
signed by  Rounds  and  appellant,  as  hi^  :>ut- 
ty;  the  latier's  execution  of  it  bein^  a»  kl- 
lows : 

The  Best  Brewing  Com-  )  rgr^  »   i 
pany  of  Chicago,  j '■  '-* 

By  Charles  Hasterlik,  >  r^  ,    ,  - 
Its  President.         J  LStAL., 

• 

In  the  county  court  judgment  ivas   a^ai^. 
rendered  for  the  plaintiff.     Upon  the  failure 
of  Rounds  or  the  brewing  company  to  eomplr 
with  the  tei-ms  of  that  judgment,   this  pr->- 
ceeding  was  commenced  in  the  circuit  court 
of  Cook  county   to   recover   on   the    appes' 
bond.     In  defense  to  the  action,  the  brewing 
company,  by  its  pleadings,  denied    that   tr.f 
bond  was  its  deed;  alleged  that  the  makii;. 
of  the  same,  as  to  it,  was  unauthorized,  and 
that  such  act  was  not  within  the  power  '•:' 
the  corporation.     Issues  were  join^,  and  .i 
trial  had  by  jury.     At  the  close  of  plaint iff^ 
evidence,  and  again  at  the  close  of  all   f.^ 
evidence,  a  motion  was  made  to  instruct  tl\t 
jury  to  find  for  the  brewing  company,  bu: 
these   motions   were    overruled.     The    court 
then  took  the  case  from  the  jury,  by  instruci 
ing  it  to  render  a  verdict  for  tjie  plaintit!. 
Klassen,    for    $1,321.50.     This    bein^    donr. 
judgment  for  that  sum   was  duly    enters;, 
and  appellant  appealed  to  the  appellate  coun 
for  the  first  district,  where  the  judgment  b*- 
low  was  affirmed,  and  it  now  brings  the  <si-e 
here  upon  further  appeal. 

The  chief  error  insisted  upon  by  appellant 
is  that  the  circuit  court  held  the  bond  siie^l 
on  to  be  its  act  and  deed, — the  contention  fat- 
ing that  the  powers  of  the  company,  as  i 
corporation,    are    limited  by  its  charter  i^^ 
those  which  are  express  or  implied;  that  it* 
express  powers  are  to  "manufacture  and  aell 
beer,  ale,  and  porter,  and  cany  on  a  genorjl 
brewing  business,  in  all  its  branches:**  thiit 
the  implied  powers  it  possesses  are  only  tho«<.' 
which  may  be  implied  as  necessary  to  ciiny 
into  effect  one  or  more  of  those  expresFO^l: 
and  that  the  signing  of  this  appeal   bond 
comes  under  neither  of  these  heads,  but  w.)« 
an  act  ultra  vires,  and  therefore  not  binding* 
upou    the    corporation.     Appellee    insist^!— 
First,  that  the  act  was  within  the  corporate 
power  of  appellant;  or,  second,  although  in 
excess  of  its  corporate  power,  yet,  having 
made  the  bond  and  enjoyed  certain  benefit « 
arising  therefrom,  it  is  now  estopped  to  msik^ 
the  defense  of  ultra  vires. 

The  general  rule  is  that  a  corporation  can 
do  only  those  acts  which  are  within  the  scof* 
of  its  charter,  and,  if  the  signing  of  the 
bond  in  question  as  surety  was  an  act  not 
originally  within  the  express  or  necessarily 
implied  powers  of  the  corj>oration,  it  is  void. 
and  no  subsequent  act  could  make  it  valiti. 
by  way  of  estoppel.  It  was  so  held  in  Nation- 
al Home  Bldy.  <£•  L.  Asso.  v.  Home  Sav.  Bank. 
181  111.  35,  54  N.  E.  619,  where  the  decision* 
of  this  court  are  reviewed;  and  we  there 
said  (p.  44,  181  111,,  and  p.  621,  54  X.  l.}'- 
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**If  there  is  no  power  to  make  the  contract, 
tli<ere  can  be  no  power  to  ratify  it;  and  it 
ivould  seem  clear  that  the  opposite  party 
could  not  take  away  the  incapcusity,  and  give 
the  contract  vitality  by  doing  something  un- 
der it.  It  would  be  contradictory  to  say  that 
a  contract  is  void  for  an  absolute  want  of 
I>ower  to  make  it,  and  yet  it  may  become  le- 
gal and  valid  as  a  contract  by  way  of  estop- 
pel through  some  other  act  of  the  party  un- 
der such  incapacity,  or  some  act  of  the  other 
party  chargeable  by  law  with  notice  of  the 
want  of  power."  In  that  case  it  is  also 
Baid:  ''The  cases  in  this  court  where  the 
corporation  has  been  held  to  be  estopped 
have  been  where  the  act  complained  of  was 
within  the  general  scope  of  the  corporate 
powers."  In  the  case  of  Heims  Brewing  Co. 
V.  Flannery,  137  111.  309,  27  N.  E.  286,  relied 
upon  by  appellee,  the  defense  of  ultra  vires 
was  invoked^  and  it  was  held  that  the  cor- 
poration was  estopped  to  make  that  defense, 
inasmuch  as  it  had  enjoyed  the  benefit  of  the 
act;  but  there  the  act  in  question  (which 
was  the  leasing  of  a  building  in  which  to 
conduct  a  saloon)  was  within  the  express 
power  of  the  corporation. 

We  think  the  primary  question  here  is  not 
whether  appellant  has  reaped  a  benefit  from 
the  act  of  becoming  surety  for  Rounds  upon 
the  bond,  but  whether  the  act  of  signing  it 
was  within  the  scope  of  its  corporate  author- 
ity.    The  purpose  of  the  corporation,  as  ex- 
pressed in  its  charter,  is  to  manufacture  and 
»ell  ale,  beer,  and  porter,  and  carry  on  a  gen- 
eral  brewing  business.     It  would  seem   no 
acts  could  be  more  unlike  than  the  doing  of 
those  authorized  by  the  charter  of  the  com- 
pany, and  the  signing  of  appeal  bonds  as 
surety.    The  instrument  was  executed  in  a 
suit,  not  by  or  against  the  corporation,  but 
by  a  third  person  against  another  to  recover 
possession   of    a    house.     Prima    facie,    the 
signing  by  the  company  of  an  appeal  bond  in 
such  a  suit  was  an  act  beyond  the  purpose 
for  which  it  was  organized,  and  consequently 
illegal.    If  it  had  been  shown  that  it  was  ex- 
ecuted clearly  for  the  purpose  of  promoting 
or  protecting  its  own  business  of  brewing  or 
selling  beer,  etc., — ^that  is  to  say,  if  the  act 
had  been  rea«onably  necessary  to  accomplish 
the    end    for    which    the    corporation    was 
formed, — it  would  have  been  within  the  scope 
of  the  corporate  power.     But  it  cannot  be 
held  that  every  act  in  furtherance  of  the  in- 
terests of  a  corporation  is  inter  vires.    Many 
acts  can  be  suggested,  which,  though  benefi- 
cial to  the  business  of  a  corporation,  are  too 
remote    from    its    general    puriK>se8    to    be 
deemed  reasonably  within  its  implied  powers. 
What  is  and  what- is  not  too  remote  must  be 
determined  according  to  the  facts  of  each 
case.    The  rule  has  been  stated  to  be:     In 
exercising  powers  conferred  by  its  charter,  a 
corporation  "may  adopt  any  proper  and  con- 
venient means  tending  directly  to  their  ac- 
complishment,  and   not   amounting   to   the 
transaction  of  a  separate,  unauthorized  busi- 
ness."    Clark  V.  Farringtoriy  11  Wis.  306.  In 
the  case  of  Lucas  v.  White  Line  Transfer  Co, 
70  Iowa,  541,  69  Am.  Rep.  454,  30  N.  W.  771, 

50  L.  R.  A. 


where  a  corporation  chartered  for  the  pur- 
pose of  doing  a  "general  freight  and  transfer 
business,  and  such  other  business  as  may  not 
be  inconsistent  therewith,"  was  sued  upon  a 
bond  executed  by  it  as  surety  with  another 
corporation,  the  supreme  court  of  that  state 
said :  "The  plaintiff  seeks  to  recover  contri- 
bution from  the  corporation  as  cosurety  on 
the  bond  of  the  brewing  company,  and  claims 
(1)  that  the  contract  of  suretyship  was 
within  the  defendant's  coriK>rate  powers; 
and  (2)  that,  if  it  were  not  within  defend- 
ant's corporate  powers,  it  has  so  acted  on 
the  contract  as  to  now  estop  it  from  plead- 
ing ultra  vires.  .  .  .  Whatever  meaning 
may  be  attached  to  the  language  of  the  arti- 
cles, it  is  quite  certain  it  cannot  include  the 
contract  of  suretyship  in  question.  The 
simple  act  of  going  security  for  another  is  out 
of  the  line  of  the  prosecution  of  any  business. 
It  is  a^mere  accommodation,  and  it  cannot 
be  assumed  that  the  articles  gave  the  officers 
of  defendant  any  power  to  jeopardize  its  cap- 
ital in  any  such  venture."  Quoting  from 
other  authorities,  it  is  there  further  said: 
"It  is  no  part  of  the  ordinary  business  of 
commercial  corporations,  and,  a  fortiori, 
still  less  so  of  noncommercial  corporations, 
to  become  surety  for  others.  Under  ordin- 
ary circumstances,  without  iK>sitive  authori- 
ty in  this  behalf  in  the  grant  of  corporate 
power,  all  engagements  of  this  description 
are  ultra  vires,  whether  in  the  indirect  form 
of  going  on  accommodation  bills,  or  other- 
wise becoming  liable  for  the  debts  of  others. 
Green's  Brice,  Ultra  Vires,  252;  Madison, 
W.  d  M.  PI.  Road  Co.  v.  Watertoy:n  &  P.  PI. 
Road  Co.  7  Wis.  59."  These  authorities  are 
clearly  in  point  here,  and  lead  to  the  conclu- 
sion that  the  act  of  appellant  in  signing  this 
bond,  instead  of  being  the  exercise  of  a  dele- 
gated authority,  was  an  attempt  to  execute 
powers  not  conferred  upon  it,  either  express- 
ly or  by  implication. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  contention  of  appellee  that 
the  execution  of  the  bond  by  appellant  was 
in  furtherance  of  its  business,  and  that  this 
fact  has  been  found  adversely  to  appellant 
by  the  appellate  court,  and  is  therefore  not 
open  to  review  here.  This  iK>sition  is  based 
upon  the  assumption  that  Rounds  was,  at 
the  time  of  the  suit  against  him  for  posses- 
sion of  the  premises,  engaged  in  selling  beer 
in  the  house,  and  that  appellant  was  furnish- 
ing him  the  beer ;  that  the  bond  was  executed 
on  the  part  of  the  brewing  company  in  order 
to  enable  him  to  retain  possession  of  the 
property  and  continue  his  business  therein, 
and  to  make  further  purchases  from  the  com- 
pany. If  all  this  were  true,  the  benefits  to 
accrue  to  the  corporation  would  certainly  be 
of  the  most  precarious  and  remote  character. 
But  we  have  searched  the  record  in  vain  for 
evidence  tending  to  support  the  assumption. 
The  testimony  wholly  fails  to  prove,  nor  does 
it  fairly  tend  to  prove,  that  Rounds  was  en- 
gaged in  any  occupation  calculated  to  pro- 
mote the  business  of  appellant,  or  that  the 
business  of  the  corporation  was  promoted  or 
benefited  in  any  degree  by  reason  of  the  ex- 
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ecution  of  the  bond.  Treating  these  as 
questions  of  fact  material  to  the  decision  of 
the  case,  they  are  open  to  review  in  this 
court  as  a  question  of  law,  under  the  assign- 
ment of  errors  questioning  the  ruling  of  the 
trial  court  in  refusing  the  motion  of  defend- 
ant for  a  peremptory  instruction  to  find  for 
it,  made  at  the  close  of  all  the  evidence. 


Plaintiff  below  wholly  failed  to  make  out  a 
cause  of  action  against  this  appellant,  and 
the  circuit  court  improperly  refused  to  in- 
struct the  jury  to  return  a  verdict  in  its 
favor. 

The  judgment  of  the  Appellate  Court  tcill 
accordingly  he  reversed. 


INDIANA   SUPREME  COURT. 


MANUFACTURERS'   GAS     &    OIL   CO^I- 
PANY  et  at.,  Appts., 

V. 

INDIANA  NATURAL  GAS    &   OIL    COM- 
PANY. 


( 


Ind. 


) 


1.  On'ners  of  land  above  a  reservoir 
of  natural  sras  may  maintain  an  action  to 
prevent  acts  by  other  landowners  which  will 
result  in  the  injury  or  destruction  of  the  res- 
ervoir. 

2.  The  pamplnar  of  natural  sras,  or  tbe 
niie  of  other  artillclal  devices  to  In- 
crease its  flo^v,  from  a  continuous,  con- 
nected, and  limited  reservoir  in  the  earth,  to 
Che  damage  of  other  proprietors  who  have 
wells  supplied  from  such  common  reservoir, 
is  an  unlawful  injury  to  the  common  rights 
of  the  latter,  independently  of  any  statute  on 
the  subject. 

3.  Injunction  is  the  proper  remedF  to 
prevent  the  unlawful  pumping  of  natural  gas 
to  the  injury  of  other  partiea 

(June  28,  1900.) 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  Grant 
County  in  favor  of  defendant  in  an  action 
brought  to  enjoin  acts  which  it  \vaa  alleged 
would  result  in  the  destruction  of  a  nat- 
ural-gas reservoir.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  "Warner  A  Brady  and  TXT.  A. 
Ketcham,  for  appellants: 

Natural  gas  belongs  to  that  class  of  ob- 
jects which  are  the  oommon  property  of  all. 

Before  being  reduced  to  possession  these 
objects  are  the  property  of  no  individual, 
but  are  the  common  property  of  all,  the  title 
thereto  being  in  the  state,  not  as  proprietor, 
but  in  its  sovereign  capacity  as  the  repre- 
sentative of  all  the  people  in  common. 

Chandler  v.  Pittsburgh  Plate  Ola^s  Go. 
20  Ind.  App.  165,  50  N.  E.  400;  People's 
Oas  Co.  V.  Tynei'y  131  Ind.  277,  16  L.  R.  A. 
443,  31  N.  E.  59;  Westmoreland  d  C.  Nat- 
ural Oas  Co.  V.  DeWitt,  130  Pa.  235,  5  L.  K. 
A.  781,  18  Atl.  724;  Townsend  v.  State,  147 
Ind.   624,   37   L.  R.  A.  294,  47   N.   E.    19; 


State  V.  Ohio  Oil  Co.  150  Ind.  21,  41  li.  R- 
A.  627,  49  N.  E.  809;  Ex  parte  Mai^^  103 
Cal.  476,  37  Pac.  402;  State  v.  Rodman,  oS 
Minn.  393,  69  N.  W.  1098;  Organ  v.  State. 
56  Ark.  270,  19  S.  W.  840;  QentHe  ▼.  Stat'', 
29  Ind.  409 ;  State  v.  herds,  134  Ind.  254,  20 
L.  R.  A.  52,  33  N.  E.  1024;  2  Am.  &  Kng. 
Enc.  Law,  2d  ed.  342;  13  Am.  &  Kiig,  £nc. 
Law,  2d  ed.  556;  McCready  v.  Virffinia,  94 
U.  S.  391,  24  L.  ed.  248;  Qeer  v.  Connect i- 
out,  161  U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct. 
Rep.  600. 

A  riparian  owner  "has  no  property  in  the 
water  itself,  but  a  simple  use  of  it  while  it 
passes  along." 

Omelvany  v.  Jaggers,  2  Hill.  L.  634,  27 
Am.  Dec.  417;  3  Kent,  Com.  p.  439;  Indian- 
apolis Water  Co.  v.  American  Strwwhoard 
Co.  53  Fed.  Rep.  970. 

No  one  but  the  owner  of  land  has  the 
right  to  reduce  to  possession  such  common 
property  as  may  be  above,  beneath,  or  on 
the  surface  of  such  land ;  but  even  he  c&nnot 
exercise  such  right  except  as  the  state  may 
permit. 

Gentile  v.  State,  29  Ind.  409. 

Gas,  while  under  the  surface  of  the  earth, 
in  its  natural  state,  cannot  be  said  to  be 
anything  more  than  potential  property,  so 
far  as  any  separate  individual  is  concerned. 

The  title  to  natural  gas  does  not  vest  in 
any  private  owner  until  it  is  reduced  to  ac- 
tual possession. 

State  V.  Ohio  Oil  Co.  160  Ind.  32,  47  L.  R. 
A.  027,  49  N.  E.  809. 

The  individual  has  a  right  to  maintain 
an  action  in  his  own  interest  and  rig^ht. 

Langsdale  v.  Bonton,  12  Ind.  467 ;  Smith 
V.  Fitzgerald,  24  Ind.  316;  Ohio  d  M.  JR.  Co. 
v.  Simon,  40  Ind.  278;  Pettis  v.  Johnson,  56 
Ind.  139;  Haag  v.  Vanderburgh  County 
Comrs.  60  Ind.  511,  28  Am.  Rep.  654;  Reich- 
ert  V.  Qeers,  98  Ind.  73,  49  Am.  Rep.  736: 
M^orks  V.  Junction  R.  Co.  5  McLean,  42.'i. 
Fed.  Oas.  No.  18,046;  Hickok  v.  Bine,  23 
Ohio  St.  523,  13  Am.  Rep.  255 ;  Indianapolis 
Walei'  Co.  V.  American  Strawhoard  Co,  53 
Fed.  Rep.  970;  Rohhins'  v.  Sand  Creek 
Tamp.  Co.  34  Ind.  461;  Pennsylvania  v. 
Wheeling  d  B.  Bridge  Co.  13  How.  518,  14  L. 


Note. — ^The  nature  of 
oil  or  gas  is  considered  in 
V.  Jones  (W.  Va.)  26  L,  R. 
ter  V.  Tyler  County  Court 
725 ;  Marshall  v.  Mellon  ( 
and  Williamson  v.  Jones 
694. 

The  relative  rights  of 
wells  which  draw  from  a 
50  L.  R.  A. 


property  In  mineral 
a  note  to  Williamson 

.  A.  222 ;  see  also  Car- 
(W.  Va.)  43  L.  R.  A. 

Pa.)  35  L.  R.  A.  816; 

(W.  Va.)  38  L.  R.  A. 

persons   having   gas 
common  reservoir  in 


the  earth,  with  respect  to  the  waste  of  the  gaa 
are  illustnited  in  the  case  of  Hague  v.  Wheel 
er  (Pa.)  22  L.  R.  A.  141,  respecting  the  waste 
of  gas  in  the  absence  of  any  statutory  restrie- 
tion  thereon;  that  of  State  v.  Ohio  Oil  Co. 
(Ind.)  47  L.  R.  A.  627,  under  a  statute  prohib- 
iting such  waste;  and  Townsend  v.  State  (Ind.) 
37  L.  R.  A.  294,  as  to  the  effect  of  a  statute 
prohibiting  the  use  of  flambeau  lights. 


1900. 
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€d.  249;  People  v.  Albany  d  8.  R.  Co.  57  N. 
Y.  161;  People  v.  Ingeraoll,  68  N.  Y.  1,  17 
Am.  Rep.  178;  Gcrriah  v.  Browtij  51  Me. 
25tf,  81  Am.  Dec.  569;  Thunder  Bay  River 
Boom.  Oo.  V.  Speechly,  31  Mioh.  336,  18  Am. 
Kep.  184;  Rosa  v.  Butler,  19  N.  J.  £q.  294, 
97  Am.  Dec.  654;  King  v.  Morris  d  E.  R, 
Co.  18  N.  J.  Eq.  397;  Hamilton  v.  Whit- 
ridge,  11  Md.  128,  69  Am.  Dec.  184;  Cran- 
ford  V.  Tyrrell,  128  N.  Y.  341,  28  N.  E.  514; 
Memphis  d  0.  R.  Co,  v.  Bicks,  5  Sneed,  427 ; 
Snell,  £q.  495,  496;  Pollock,  Torts,  pp.  180, 
181;  Bishop,  Non-contr.  Law,  §  132,  p.  155; 
Lippinoott  Glass  Co.  v.  Ohio  Oil  Co,  150 
Ind.  695,  49  K.  E.  1106. 

Where  the  law  imposes  a  duty  upon  a 
party,  or  forbids  an  action  by  a  party,  the 
person  injured  by  such  neglect  of  duty,  or 
by  the  performance  of  such  illegal  action, 
is  entitled  to  maintain  an  action  for  his 
relief. 

Pennsylvania  v.  Wheeling  d  B,  Bridge  Co, 
13  How.  618,  14  L.  ed.  249;  Parker  v.  Bar- 
nard, 135  Moss.  116,  46  Am.  Rep.  450;  Willy 
V.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep.  630; 
First  Nat,  Bank  v.  Sarlls,  129  Ind.  201,  13 
L.  R.  A.  481,  28  N.  £.  434;  Kaufman  v. 
Stein,  138  Ind.  49,  37  N.  E.  333. 

Messrs.  "W,  O.  Johnmottf  Foster  Davis, 
Blaeklidge,  Shirley,  Si  Wolf,  and  M. 
Winfield,  for  appellee: 

The  appellants  are  precluded  by  the  doc- 
trine of  stare  decisis  from  prosecuting 
these  actions  when  they  admit  that,  to  re- 
cover, it  is  essential  that  certain  decisions, 
upon  the  faith  of  which  appellee  has  in- 
vested its  money  and  private  rights  have  ac- 
crued, must  be  overruled. 

Douglass  v.  Pike  County,  101  U.  S.  677, 
25  L.  ed.  968;  Anderson  v.  Santa  Anna,  110 
U.  8.  361,  29  L.  ed.  634,  6  Sup.  Ct.  Rep. 
413;  Ohio  L,  Ins.  d  T.  Co.  v.  Deholt,  16  How. 
416,  14  L.  ed.  997;  Haskett  v.  Maxey,  134 
Ind.  182,  19  L.  R.  A.  379,  33  N.  E.  358. 

Even  though  the  acts  of  1889  and  1891 
were  declared  valid  by  this  (K)urt,  and  the 
former  decisions  construing  them  were  over- 
ruled, the  appellants  are  prevented  from  in- 
voking the  jurisdiction  of  a  court  of  equity 
for  injunctive  relief  by  the  well  and  firmly 
settled  doctrine  of  laches. 

Jamicson  v.  Indiana  Natural  Qas  d  Oil 
Co.  128  Ind.  655,  12  L.  R.  A.  652,  3  Inters. 
Com.  Rep.  613,  28  N.  E.  76;  Logansport  v. 
Vhl,  99  Ind.  531,  50  Am.  Rep.  109;  Kincaid 
V.  Indianapolis  Natural  Oas  Co,  124  Ind, 
577,  8  L.  R.  A.  602,  24  N.  E.  1066;  Atty.  Oen. 
ex  rel.  Easton  v.  New  York  d  L,  B,  R.  Co. 
24  N.  J.  Eq.  56;  Traphagen  v.  Jersey  City, 
29  N.  J.  Eq.  200;  Atty.  Qen.  y.  DeloAcare  d 
B.  B,  R.  Co,  27  N.  J.  Eq.  1 ;  Logansport  v.  La^ 
Rose,  99  Ind.  129;  Barnard  v.  Sherley,  135 
Ind.  5G8,  24  L.  R.  A.  675,  35  N.  E.  117; 
Dodge  v.  Pennsylvania  R.  Co.  43  N.  J.  Eq. 
351,  11  Atl.  751;  2  Addison,  Torts,  p.  1232. 

The  appellants  show  no  such  individual 
interest  or  dominant  right  in  the  natural 
gas  while  in  the  ground,  nor  any  such  spe- 
cial injury  different  from  the  general  pub- 
lic, as  will  authorize  them  to  maintain  these 
actions. 

Powell  V.   Bungcr,  91    Ind.  64;  9   Am.  & 


Eng.  Enc  Law,  p.  413;  Palmer  v.  Logans- 
port d  R.  C,  Gravel  Road  Co.  108  Ind.  137, 

8  N.  E.  905;  Indiana,  B,  d  W,  R.  Co.  v.  Eb- 
erlc,  110  Ind.  542,  69  Am.  Rep.  225,  11  N.  E. 
467;  South  Carolina  8.  B.  Co.  v.  South 
Carolina  R,  Co,  30  S.  C.  693,  4  L.  R.  A.  209, 

9  S.  E.  650;  Clark  v.  Chicago  d  N.  W,  R.  Co. 
70  Wis.  593,  36  N.  W.  326;  Decker  v.  Evans- 
vUle  Suburban  d  N.  R.  Co.  133  Ind.  493,  33 
N.  £.  349;  Dantzer  v.  Indianapolis  Union 
R,  Co.  141  Ind.  604,  34  L.  R.  A.  769,  39  N. 
E.  223;  High,  Inj.  §  522;  Atty,  Oen.  y.  Utica 
Ins.  Co.  2  Johns.  Ch.  371;  Columbio^^  Ath- 
letic Club  y.  State  eat  rel.  McMahan,  143 
Ind.  98,  28  L.  R.  A.  727,  40  N.  £.  014; 
Smith  y.  Lockwood,  13  Barb.  209. 

Before  a  suitor  can  invoke  the  jurisdic- 
tion of  a  court  of  equity  for  injunctive  re- 
lief for  the  protection  of  property  or  prop- 
erty rights,  he  must  show  dearly  his  risht 
in  the  res,  that  such  right  has  been  invaoed 
or  is  threatened,  and  that  his  right  is  domi- 
nant and  superior  to  that  of  the  defendant. 

High,  Inj.  S  525. 

That  whidi  was  made  lawful  by  the  leg- 
islature or  by  the  decisions  of  the  supreme 
court  when  the  corporation  was  formed  and 
the  money  of  its  stockholders  invested  be- 
came part  of  a  compact  between  the  state 
and  the  corporation;  and  the  state  cannot 
thereafter  pass  any  law,  either  by  its  legis- 
lature or  by  a  change  of  the  decisions  by 
its  courts,  affecting  and  impairing  the 
rights  of  such  corporation  under  its  com- 
pact. 

Dartmouth  College  v.  Woodtoard,  4 
Wheat.  519,  4  L.  ed.  629;  Harris  v.  Thomp- 
son, 9  Barb.  350;  Renwiok  y.  Morris,  3  Hill, 
621;  Calking  v.  Baldwin,  4  Wend.  667,  21 
Am.  Dec  168;  Queen  y.  Great  North  of  Eng- 
la^id  R.  Co,  9  Q.  B.  315;  Queen  y.  Scott,  3  Q. 
B.  643;  King  y.  Pease,  4  Barn,  k  Ad.  41; 
First  Baptist  Church  v.  Vtioa  d  S,  R,  Co.  6 
Barb.  313;  Lynch  v.  Stone,  4  Denio,  358; 
Hilliard,  Torts,  p.  68;  6  Thomp.  Corp.  § 
6284. 

Dowlinst  J.,  delivered  the  opinion  of  the 
court: 

In  this  suit  the  appellants  sought  to  en- 
join the  appellee  from  using  devices  for 
pumping,  and  from  employing  any  other  ar- 
tificial process  or  appliance  for  the  purpose, 
or  having  the  effect  of,  increasing  the  nat- 
ural flow  of  gas  from  the  wells  of  the  appel- 
lee, or  through  the  pipes  conveying  and 
transporting  the  same.  The  ruling  of  the 
court  sustaining  a  demurrer  to  the  com- 
plaint is  the  error  assigned. 

The  appellants,  the  Manufacturers'  Oas 
&  Oil  Company,  the  Manufacturers*  Fuel 
Company,  the  Bail  Bros.  Glass  Manufactur- 
ing Company,  the  Swayzee  Glass  Company, 
the  Crystal  Window-Glass  Company,  and 
the  Alexandria  Window-Glass  Company,  are 
corporations  organized  under  the  laws  of 
this  state,  as  is  also  appellee,  the  Indiana 
Natural  Gas  &  Oil  Company.  The  com- 
plaint states  that  the  two  corporations  first 
named  are  engaged,  among  other  things,  in 
supplying  natural  gas  to  manufacturing 
companies  carrying  on  business  at  Muneie, 
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Delaware  oounty,  Indiana,  in  which  large 
amounts  of  capital  are  invested,  and  by 
whom  1,600  men  are  employed  and  paid,  the 
value  of  the  annual  output  of  whicn  is  $3,- 
500,000,  that  the  pipe  lines  of  the  said 
Manufacturers'  Gkis  &  Oil  Company  extend 
to,  and  some  of  its  wells  are  situated  at,  a 
point  about  9  miles  northwest  of  the  city 
of  Muncie,  and  15  miles  from  one  of  the 
lines  and  from  some  of  the  wells  of  the  ap- 
pellee, in  Grant  county;  that  the  pipe  lines 
and  some  of  the  gas  wells  of  the  Manufac- 
turers' Fuel  Ck>mpany  extend  north  from 
the  city  of  Muncie  about  7  miles,  to  about 
18  miles  from  tlie  lines  and  wells  of  the  ap- 
pellee; that  the  Ball  Bros.  Glass  Manufac- 
turing Company  has  an  annual  output  of 
$1,500,000,  and  that  it  employs  1,200  men, 
with  a  pay  roll  of  $42,000  per  month;  that 
the  lines  through  whidi  it  is  supplied  with 
gas  extend  north  from  the  city  of  Muncie 
about  11  miles,  to  within  a  distance  of  about 
18  miles  of  the  lines  and  wells  of  the  appel- 
lee. Similar  allegations  are  made  as  to  the 
Swayzee  Glass  Company,  the  Crystal  Win- 
dow-Glass Company,  and  the  Alexandria 
Window-Glass  Company.  It  is  further 
stated  that  each  of  Uie  said  manufacturing 
establishments  requires  a  large  quantity  of 
fuel  to  enable  it  to  carry  on  its  operations ; 
that  natural  gas  is  more  desirable  than  any 
other  kind  of  fuel,  and  that  the  plants  of 
said  appellants  were  located  and  built  espe- 
cially with  reference  to  the  supply  of  nat- 
ural gas  in  their  vicinity,  and  are  entirely 
dependent  upon  it.  It  is  aJleged  that  the  ap- 
pellee is  engaged  in  the  business  of  mining, 
collecting,  and  transporting  natural  gas 
from  the  natural  gas  fields  in  Indiana  to  the 
city  of  Chicago,  in  the  state  of  Illinois,  and 
that  in  the  conduct  of  its  said  business  it 
has  established  pipe  lines  for  the  transpor- 
tation of  natural  gas  through  a  great  part 
of  the  ooimties  of  the  state  from  Howard 
county  to  the  northwest  boundary  of  the 
state,  and  that  for  the  purpose  of  transport- 
ing such  natural  gas  it  has  established  and 
is  maintaining  one  pumping  station  in  the 
county  of  Jasper,  and  one  in  the  county  of 
Howard,  and  that  it  is  intending  and 
threatening  to,  and,  unless  restrained  by  the 
court,  it  will,  establish  another,  in  the 
county  of  Grant,  where  it  has  located  and 
drilled  wells,  and  laid  pipe  lines  connecting 
with  its  main  pipe  line  to  Chicago;  that, 
underlying  the  counties  in  the  northwestern 
and  central  part  of  Indiana,  there  was  dis- 
covered in  the  year  1886  a  great  reservoir 
of  natural  gas,  located  in  the  Trenton  rock, 
at  various  distances  from  the  surface  of  the 
earth,  the  counties  of  Delaware,  Madison, 
find  Grant  being  located  over  the  center  of 
said  reservoir,  and  said  reservoir  extending 
in  every  direction  from  the  three  counties 
aforesaid,  and  underlying  the  whole  of 
Blackford,  and  parts  of  Jay,  Wells,  Howard, 
Tipton,  Hamilton,  Hancock,  Henry,  and 
Kandolph  counties,  the  supply  of  gas  being 
greatest  in  the  counties  of  Delaware,  Grant, 
and  Madison;  that  said  reservoir  of  natural 
gas  is  single,  continuous,  connected,  and 
limited*  situated  in  the  Trenton  rock  under- 
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lying   said   several    counties  and   parts   of 
counties  at  a  depth  of  from  900  to  1,000  feet 
below   the   surface  of   the  earth;  that  tbe 
said    Trenton  rock  is   a   porous    substanoe, 
which  permits  the  passage  of  natural  gas 
through  it;  that  said  gas  is  confined  in  said 
rock  at  a  great  pressure,  which  has  dimin- 
ished  from    325   pounds   in    1886   to     165 
pounds  at  the  present  time;   that  because 
the  said  reservoir  is  continuous,  connected, 
and  limited,  any  diminution,  waste,  destruc- 
tion, or  injury  to  any  part  of  said  reservoir 
decreases  the  entire  supply  of  natural  gas, 
and  diminishes  the  pressure  of  all  natural 
gas     wells    drawing   from    said    reservoir, 
thereby  injuring  all  other  parts  of  said  res- 
en'oir;  that  beneath  and  around  said  reser- 
voir is  a  vast  body  of  salt  water,  which  also 
is  confined  and  is  subject  to  great  pressure, 
and  which,  as  the  pressure  on  said  reser- 
voir of   natural  gas  decreases  or   is   dimin- 
ished, constantly  tends  to  enter  the  said  res- 
ervoir and  the  wells  drilled  therein,  and  to 
destroy  the  same;  that  when  the  pressure 
within  the  said  reservoir  shall  decrease  to 
about  100  pounds  the  effect  will  be  to  per- 
mit said  body  of* salt  water  to  enter  said  en- 
tire reservoir  and  to  destroy  the  same,  with 
all  the  natural  gas  wells  entering  therein  or 
drawing  thereon;  that  the  gas  wells  of  the 
appellants  will  be  rendered  entirely  useless 
and  worthless  if  the  said  reservoir   is  de- 
stroyed ;  that  for  this  reason  it  is  of  the  ut- 
most importance  to  the  appellants  and  to 
all  other  manufacturing  institutions  in  said 
gas  districts  that  no  excessive,  unauthorized, 
or  unlawful  use  of  said  natural  gas  be  made 
or  permitted;  that  the  appellee  has  located 
and  drilled,  and  draws  natural  gas  from,  a 
great  number  of  natural  gas  wells  in  Grant 
and  Howard  counties,  and  has  leased  many 
thousands  of  acres  of  land  in  said  Grant  and 
Delaware  counties,  whereon  it  has  not  yet 
drilled  wells,  but  it  expects,  intends,   and 
gives  out  that  it  will  drill  gas  wells  on  said 
lands;  that  much  of  the  land  so  leased  for 
the  purposes  aforesaid  lies  in  the  immediate 
vicinity  of  the  said  wells  owned  by  the  ap- 
pellants, respectively;  that  all  of  said  wells 
already  drilled  by  the  appellee  penetrate  to 
and  draw  from  said  reservoir  of  natural  gas, 
and  all  wells   hereafter  drilled   upon   said 
leased  land  will  penetrate  and  draw  upon 
the  said  reservoir ;  that  the  appellee,  in  vio- 
lation of  the  rights  of  the  appellants,  and  in 
violation  of  §  2  of  an  act  entitled  "An  Act 
to  Regulate  the  Mode  of  Procuring,  Trans- 
porting, and   Using  Natural   Gas,  and    De- 
claring an  Emergency,"  which  became  a  law 
by  lapse  of  time,  without  the  governor's  ap- 
proval,   Mardi   4,    1891,   the   appellee    has 
used,  is  using,  and  threatens  to  continue  to 
use  artificial  processes  or  appliances  for  the 
purpose,  and  which  have  the  effect  of  in- 
creasing the  natural  flow  of  the  natural  gas 
from  its  wells,  through  the  pipes  used  for 
conveying  and   transporting  the   same,   by 
maintaining   and    using   at   points    in    the 
counties  of    Jasper,   Howard,   and    Grant, 
pumping  stations,  and  other  devices  to  the 
appellants  unknown,  by  which  the  natural 
gas  while  being  transported  is  forced  into 
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the  maiiifi  and  pipes  at  a  pressure  of  400 
pounds  to  tlie  square  inch,  and  largely  be. 
yond  the  natural  rock  pressure  of  the  nat- 
ural gas  at  the  wells;  that  by  the  use  of 
Buoh  devices  the  back  pressure  upon  the  res- 
ervoir, which  is  essential  to  keep  the  salt 
water  from  entering  the -wells  and  destroy- 
ing the  natural  gas,  is  withdrawn,  and  the 
flow  of  gas  from  the  wells  and  in  the  pipes 
is  greatly  increased,  and  the  supply  and 
pressure  of  gas  in  the  reservoir  greatly  di- 
minished, to  the  prejudice  of  the  appellants 
and  of  all  other  manufacturing  interests  in 
and  throughout  the  district;  that  in  so  forc- 
ing the  gas  through  such  pipe  lines  by  such 
artificial  processes  the  appellee  has  drawn 
and  is  continuing  to  draw  so  heavily 
through  its  said  wells  upon  the  said  reser- 
voir as  to  seriously  diminish  the  supply  and 
pressure  of  gaa  therein,  and  to  draw  from 
the  wells  owned  by  the  appellants  and  other 
manufacturers  in  the  district  the  supply  of 
gas  upon  which  they  are  dependent  for  their 
continued  operation;  that  unless  the  appel- 
lee is  restrained  from  piping  said  natural 
gas  by  pumping  and  oUier  artificial  appli- 
ances for  the  purpose  and  having  the  effect 
of  increasing  the  natural  flow  of  gas  from 
any  well,  and  of  increasing  and  maintain- 
ing the  flow  of  natural  gas  through  the 
pipes  used  for  conveying  and  transporting 
the  same,  the  appellants  and  all  other  manu- 
facturing interests  located  in  the  said  gas 
districts  will  suffer  irreparable  injury,  their 
said  wells  will  be  wholly  destroyed  and  ren- 
dered entirely  worthless,  the  value  of  their 
property  will  be  destroyed  in  whole  or  in 
part,  and  they  will  be  compelled  to  close 
down  and  discharge  their  employees  until 
such  time  as  they  can  refit  and  re-establish 
their  plants  for  the  use  of  coal;  and  that 
even  then  the  value  of  their  property  will 
be  greatly  diminished,  etc.  The  relief  de- 
manded is  that  the  appellee  be  perpetually 
enjoined  and  restrained  from  using  devices 
for  pumping,  or  any  other  artificisd  process 
or  appliance  for  the  purpose,  or  that  shall 
have  the  effect  of  increasing  the  natural 
flow  of  natural  gas  from  any  of  its  wells, 
and  from  increasing  and  maintaining  the 
flow  of  natural  gas  through  the  pipes  used 
for  conveying  and  transporting  the  same. 

The  sufliciency  of  the  complaint  and  the 
right  of  the  appellants  to  an  injunction  are 
denied  by  the  appellee,  and  tlie  grounds  re- 
lied upon  by  appellants  for  relief  are  vigor- 
ously assailed.  Counsel  for  appellee  con- 
tend: (1)  That  while  natural  gas  in  the 
ground  may  not  be  susceptible  of  absolute 
private  ownership,  or  the  subject  of  ordi- 
nary property  rights,  yet,  when  brought  to 
the  surface  and  placed  in  pipes  for  trans- 
portation, it  becomes  private  property  and 
an  article  of  commerce;  that  all  rights  in, 
to,  and  over  it,  as  such  property,  are  en- 
titled to  the  same  measure  of  protection  as 
is  granted  to  the  owner  of  oil,  coal,  or  wheat 
on  the  cars;  and  that  the  state  has  then  no 
rigbt  to  prohibit  or  restrict  its  use,  sale,  or 
transportation.  (2)  That  the  supreme 
court  of  this  state  having  recognized  nat- 
ural gas,  when  brought  to  the  surface  of  the 
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I  earth  and  placed  in  pipes,  as  pr irate  prop- 
erty and  a  commercial  eoniraodity,  and  the 
appellee  having  invested  its  means  upon  the 
faith  of  those  decisions,  the  appellants  are 
precluded  by  the  doctrine  of  stare  decisis 
from  the  relief  they  seek,  even  if  those  deci- 
sions should  now  be  regarded  as  erroneous 
and  overruled.  (3)  That  if  the  acts  of  1889 
and  1801  should  be  held  valid,  and  the  for- 
mer decisions  construing  them  overruled,  a 
court  of  equity  cannot  now  grant  relief  by 
way  of  injunction,  because  of  laches  on  the 
part  of  the  appellants.  (4)  Tliat  the  ap- 
pellants show  no  such  individual  interest  or 
dominant  right  in  the  natural  gas  while  in 
the  ground,  nor  any  such  special  injury  dif- 
ferent from  the  injury  to  the  public,  as  will 
authorize  them  to  maintain  this  action. 
(5)  That  the  appellants  do  not  show  clearly 
their  right  in  the  res,  that  such  right  has 
been  invaded  or  is  threatened,  and  that 
their  right  is  dominant  and  superior  to  that 
of  the  appellee.  And  (6)  that  under  the 
acts  of  the  legislature  which  have  been  held 
valid,  and  ui^er  the  decisions  of  the  su- 
preme court  of  this  state  in  reference  to  the 
act  which  was  held  invalid,  it  has  been  set- 
tled that  gas,  when  mined,  is  the  property 
of  the  person  producing  it,  and  that  the  leg- 
islature cannot  prohibit  its  sale  or  purchase 
within  or  beyond  the  state. 

Whatever  pertinence  and  force  the  first, 
second,  third,  and  sixth  objections,  and  the 
arguments  founded  upon  them,  might  have 
if  the  grievance  complained  of  was  the 
transportation  and  sale  of  natural  gas  be- 
yond the  state  by  the  appellee,  they  can- 
not be  regarded  as  important  or  influential 
in  the  present  case,  for  the  reason  that  such 
transportation  and  sale  are  not  the  grounds 
of  the  action.  The  wrongful  act  stated  and 
sought  to  be  enjoined  is  the  use  by  the  ap- 
pellee of  pumping  machinery  and  other  ap- 
pliances for  the  purpose  and  having  the  ef- 
fect of  increasing  the  flow  of  gas  from  its 
wells  into  its  pipes.  The  question  to  be  de- 
termined here  is  not  whether  natural  gas, 
when  reduced  to  possession,  is  property, 
but  as  to  the  right  of  well  own>ers  to  use 
certain  extraordinary  means  to  reduce  it 
to  possession.  In  the  examination  of  the 
subject,  it  is  proper  and  necessary  to  con- 
sider whether  the  appellants  have  or  can 
have  a  property  interest  in  natural  gas 
while  in  the  earth,  and  before  it  is  reduced 
to  possession;  whether  the  appellants  will 
sustain  a  special  injury  by  the  threatened 
acts  of  the  appellee, — different  from  the  in- 
jury to  the  public;  and  wliether  the  acts  of 
the  appellee  invade  an  equitable  right  of 
the  appellants. 

Natural  gas  is  a  fluid  mineral  substance, 
subterraneous  in  its  origin  and  location, 
possessing  in  a  restricted  degree  the  prop- 
erties of  underground  ^"aters,  and  resem- 
bling water  in  some  of  its  habits.  Unlike 
water,  it  is  not  generally  distributed,  and, 
so  far  as  now  understood,  it  can  be  used  for 
but  few  purposes ;  the  most  important  being 
that  of  fuel.  Its  physical  occurrence  is  in 
limited  quantities  only,  within  circum- 
scribed areas  of  greater  or  less  extent.    If 
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it  could  be  dealt  with  as  subterranean  wa- 
ters, there  would  be  little  difficulty  in  deter- 
mining the  rules  by  which  the  rights  of 
landowners  and  other  persons  interested  in 
it  should  be  governed.  But  the  difference 
between  natural  gas  and  underground  wa- 
ters, whether  flowing  in  channels  or  perco- 
lating the  earth,  is  so  marked  that  the  prin- 
ciples which  the  courts  apply  to  questions 
relating  to  the  latter  are  not  adapted  to  the 
adjustment  of  the  difficulties  arising  from 
conflicting  interests  in  this  new  and  peculiar 
fluid.  Natural  gas,  being  confined  within 
limited  territori^  areas,  and  being  accessi- 
ble only  by  means  of  wells  or  openings  upon 
the  lairas  underneath  which  it  exists,  is  not 
the  subject  of  public  rights  in  the  same 
sense  or  to  the  same  extent  as  animals  ferce 
naturcB  and  the  like  are  said  to  be.  With- 
out the  consent  of  the  owner  of  the  land,  the 
public  cannot  appropriate  it,  use  it,  or  en- 
joy any  benefit  whatever  from  it  This 
power  of  the  owner  of  land  to  exclude  the 
public  from  its  use  and  enjoyment  plainly 
distinguishes  it  from  all  other  things  wita 
which  it  has  been  compared,  in  the  use,  en- 
joyment, and  control  of  which  the  public 
has  the  right  to  participate,  and  tends  to 
impress  upon  it,  even  when  in  the  ground 
in  its  natural  state  (at  least,  in  a  qualified 
degree),  one  of  the  characteristics  or  attri- 
butes of  private  property.  In  the  case  of 
animals  ferof  natwrce,  fish,  and  the  like,  this 
public  interest  is  said  to  be  represented  by 
the  sovereign  or  state.  So,  in  the  case  of 
navigable  rivers  and  public  highways,  the 
state,  in  behalf  of  the  public,  has  the  right 
to  protect  them  from  injury,  misuse,  or  de- 
struction. J3ut  in  the  case  of  natural  gas 
there  are  reasons  why  the  right  to  protect 
it  from  entire  destruction  while  m  the 
grouhd  should  be  exercised  by  the  owners  of 
the  land,  who  are  interested  in  the  common 
reservoir.  From  the  necessity  of  the  case, 
this  right  ought  to  reside  somewhere,  and 
we  are  of  the  opinion  that  it  is  held,  and 
may  be  exercised,  by  the  owners  of  the  land, 
as  well  as  by  the  state.  Natural  gas  in  the 
ground  is  so  far  the  subject  of  property 
right*  in  the  owners  of  the  superincumbent 
lands,  that  while  each  of  them  has  the  right 
to  bore  or  mine  for  it  on  his  own  land,  and 
to  use  such  portion  of  it  as,  when  left  to  the 
natural  laws  of  flo>yage,  may  rise  in  the 
wells  of  such  owner  and  into  his  pipes,  no 
one  of  the  owners  of  such  lands  has  the 
right,  without  the  consent  of  all  the  other 
ov^'ners,  to  induce  an  unnatural  flow  into  or 
thix)ugh  his  own  wells,  or  to  do  any  act  with 
reference  to  the  common  reservoir,  and  the 
body  of  gas  therein,  injurious  to,  or  calcu- 
lated to  destroy,  it.  In  the  case  of  lakes  or 
flowing  streams,  it  cannot  be  said  that  any 
particular  part  or  quantity  or  proportion  of 
the  water  in  them  belongs  to  any  particular 
land  or  riparian  owner;  each  having  an 
equal  right  to  take  what  reasonable  quan- 
tity he  will  for  his  own  use.  But  the  lim- 
itation is  upon  the  manner  of  taking.  So, 
in  the  case  of  natural  gas,  the  manner  of 
taking  must  be  reasonable,  and  not  inju- 
rious to  or  destructive  of  the  common 
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source  from  which  the  gas  is  drawn.  Tiie 
right  of  each  owner  to  t«^e  the  gas  from  the 
common  reservoir  is  recognized  by  the  law, 
but  this  right  is  rendered  valueless  if  one 
well  owner  may  so  exercise  his  right  as  to 
destroy  the  reservoir,  or  to  change  its  con- 
dition in  such  manner  that  the  gas  will  no 
longer  exist  there. 

Tliis  view  of  the  law  is  sustained  by  the 
recent  decision  of  the  Supreme  Ck»urt  of  the 
United  States  in  the  case  of  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  44  L.  ed.  729,  20 
Sup.  Ct.  Rep.  576.  In  that  opinion  the 
court  says ;  "Although,  in  virtue  of  his  pro- 
prietorship, the  owner  of  the  surfaoe  may 
bore  wells  for  the  purpose  of  extracting  nat- 
ural gas  and  oil,  until  these  substances  are 
actually  reduced  by  him  to  possession  he  has 
no  title  whatever  to  them  as  owner;  that  is, 
he  has  the  exclusive  right  on  his  own  land 
to  seek  to  acquire  them,  but  they  do  not  be- 
come his  property  until  the  effort  has  re- 
sulted in  dominion  and  control  by  actual 
possession.  It  is  also  clear  from  the  Indi- 
ana cases  cited  that,  in  the  absence  of  regu- 
lation by  law,  every  owner  of  the  surface 
within  a  gas  field  may  prosecute  his  eff^orts, 
and  may  reduce  to  possession  all  or  every 
part,  if  possible,  of  the  deposits,  without 
violating  the  rights  of  the  other  surface 
owners.  If  the  analogy  between  animals 
fer(B  naturce  and  mineral  deposits  of  oil  and 
gas,  stated  by  the  Pennsylvania  oourt  and 
adopted  by  the  Indiana  court,  instead  of 
simply  establishing  a  similarity  of  relation, 
proved  the  identity  of  the  two  things,  there 
would  be  an  end  of  the  case.  This  follows 
because  things  which  are  ferce  naturw  be- 
long to  the  "negBftive  community,'  in  other 
words,  are  public  things,  subject  to  the  ab- 
solute control  of  the  state,  which,  although 
it  allows  them  to  be  reduced  to  possession, 
may,  at  its  will,  not  only  regulate,  but 
wholly  forbid,  their  future  taking.  Oeer  v. 
Connevticut,  161  U.  S.  519,  525,  40  L.  ed. 
793,  795,  10  Sup.  Ct.  Rep.  600.  But,  whilst, 
there  is  an  analogy  between  animals  ferre 
natures  and  the  moving  deposits  of  oil  and 
natural  gas,  there  is  not  identity  between 
them.  "iniuB,  the  owner  of  land  has  the  ex- 
clusive right  on  his  property  to  reduce  the 
game  there  found  to  possession,  just  as  the 
owner  of  the  soil  has  the  exclusive  right  to 
reduce  to  possession  the  deposits  of  natural 
gus  and  oil  found  beneath  the  surface  of  his 
land.  The  owner  of  the  soil  cannot  follow 
game  when  it  passes  from  his  property;  so. 
also,  the  owner  may  not  follow  the  natural 
gas  when  it  shifts  from  beneath  his  own  to 
the  property  of  someone  else  within  the  gas 
fleld;  it  being  true  as  to  both  animals  fer<3 
7iaturaf  and  gas  and  oil,  therefore,  that, 
whilst  the  right  to  appropriate  and  become 
the  owner  exists,  proprietorship  does  not 
take  being  until  the  particular  subjects  of 
the  right  become  property  by  being  reduced 
to  actual  possession.  The  identity,  how- 
ever, is  for  many  reasons  wanting.  In 
things  fcrcB  naturw  all  are  endowed  with 
the  power  of  seeking  to  reduce  a  portion  of 
the  public  property  to  tlie  domain  of  pri- 
vate ownership  by  reducing  them  to  posses- 
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sion.     In  the  case  of  natural  gas  and  oil  no 
such  right  exists  in  the  public.     It  is  vested 
only  in  the  owners  in  fee  of  the  surface  of 
the  earth  within  the  area  of  the  gas  field. 
This  difference  points  at  once  to  the  distinc- 
tion between  the  power  which  the  lawmaker 
may  exek-cise  as  to  the  two.     In  the  one,  as 
the  public  are  the  owners,  everyone  may  be 
absolutely  prevented  from  seeking  to  reduce 
to    possession.     No    devesting    of    private 
property ,  under   such  a    condition,  can  be 
conceived,  because  the  public  are  the  own- 
ers, and  the  enacting  by  the  state  of  a  law 
as  to  the  public  ownership  is  but  a  discharge 
of   the   governmental   trust  resting  in   the 
state  as  to  property  of  that  character.  Oeer 
V.  ConfiecttGuty  161  U.  S.  519,  526,  40  L.  ed. 
793,  795,  16  Sup.  Ct.  Rep.  600.     On  the  oth- 
er hand,  as  to  gas  and  oil,  the  surface  pro- 
prietors within  the  gas  field  all  have  the 
right  to  reduce  to  possession  the  gas  and  oil 
breath.    They  could  not  be  absolutely  de- 
prived of  this  right  which  belongs  to  them, 
without  a  taking  of  private  property.     But 
there  is  a  co-equal  right  in  them  all  to  take 
from  a   common  source  of  supply  the  two 
substances,  which,  in  the  nature  of  things, 
are    united,     though   separate.     It   follows 
from  the  essence  of  their  right,  and  from 
the  situation  of  the  things  as  to  whidh  it 
can  be  exerted,  that  the  u«e  by  one  of  his 
power  to  seek  to  convert  a  part  of  the  com- 
mon fund  to  actual  possession  may  result  in 
an    undue    proportion   being   attributed    to 
one  of  the  possessors  of  the  right,  to  the 
detriment  of  the  others,  or  by  waste  by  one 
or  more  to  the  annihilation  of  the  rights  of 
the  remainder.     Hence  it  is  that  the  legis- 
lative power,  from  the  peculiar  nature  of 
the  right,  and  the  objects  upon  which  it  is 
to  be  exerted,  can  be  manifested  for  the  pur- 
pose of  protecting  all  the  collective  owners, 
by  securing  a  just  distribution,  to  arise  from 
tne  enjoyment  by  them  of  their  privilege  to 
reduce  to  possession,  and  to  reach  the  like 
end  by  preventing  waste.    This  necessarily 
implied  legislative  authority  is  borne  out  by 
the  analogy   suggested  by  things  ferw  na- 
turcc,  which,  it  is  unquestioned,  the  legisla^ 
ture  has  the  authority  to  forbid  all  from 
taking,  in  order  to  protect  them  from  undue 
destruction,  so  that  the  right  of  the  common 
owners,  the  public,  to  reduce  to  possession 
may    be    ultimately    efficaciously    enjoyed. 
Viewed,  then,  as  a  statute  to  protect  or  to 
prevent  the  waste  of  the  common  property 
of  the  surface  owners,  the  law  of  the  state 
of  Indiana  which  is  here  attacked  because 
it  is  asserted  that  it  devested  private  prop- 
erty  without   due   compensation,    in     sub- 
stance, is  a  statute  protecting  private  prop- 
erty, and  preventing  it  fxom  being  taken  by 
one  of  the  common  owners  without  regard 
to  the  enjoyment  of  the  others.    Indeed,  the 
entire  argument  upon  whidh  the  attack  on 
the  statute  must  depend  involves  a  dilemma 
which  is  this :     If  tne  right  of  the  collective 
owners  of  the  surface  to  take  from  the  com- 
mon fund,  and  thus  reduce  a  portion  of  it 
to  possession,  does  not  create  a  property  in- 
terest in  the  common  fund,  then  the  statute 
docs  not  provide  for  the  taking  of  private 
50  L.  R.  A. 


property  without  compensation.  If,  on  the 
other  hand,  there  be,  as  a  consequence  of  the 
right  of  the  surface  owners  to  reduce  to  pos- 
session, a  right  of  property  in  them  in  and 
to  the  substances  contained  in  the  common 
reservoir  of  supply,  then,  as  a  necessary  re- 
sult of  the  right  of  property,  its  indivisible 
quality,  and  the  peculiar  position  of  the 
things  to  which  it  relates,  there  must  arise 
the  legislative  power  to  protect  the  right  of 
property  from  destruction.  To  illustrate 
by  another  form  of  statement,  the  argument 
is  this:  There  is  property  in  the  surface 
owners  in  the  gas  and  oil  held  in  the  natural 
reservoir.  Their  right  to  take  cannot  be 
regulated  without  devesting  them  of  their 
property  without  adequate  compensation, 
m  violation  of  the  14th  Amendment;  and 
this  although  it  be  that,  if  regulation  can- 
not be  exerted,  one  property  owner  may  de- 
prive all  the  others  of  their  rights,  since  his 
act  in  so  doing  will  be  damnum  absque  in- 
juria. This  is  but  to  say  that  one  common 
owner  may  devest  all  the  others  of  their 
rights  without  wrongdoing,  but  the  lawmak- 
ing power  cannot  protect  all  the  owners  in 
their  enjoyment  without  violating  the  Con- 
stitution of  the  United  States.  ...  In 
view  of  the  fact  that  regulations  of  natural 
deposits  of  oil  and  gas,  and  the  right  of  the 
owner  to  take  them,  as  an  incident  of  title 
in  fee  to  the  surface  of  the  earth,  as  said  by 
the  supreme  court  of  Indiana,  is  ultimately 
but  a  regulation  of  real  property,  and  they 
must  hence  be  treated  as  relating  to  the 
preservation  and  protection  of  rights  ^of  an 
essentially  local  character.  Considering  this 
fact,  and  the  peculiar  situation  of  the  sub- 
stances, as  well  as  the  character  of  the 
rights  of  the  surface  owners,  we  cannot  sa^ 
that  the  statute  amounts  to  a  taking  of  pri- 
vate property,  when  it  is  but  a  regulation 
by  the  state  of  Indiana  of  a  subject  which 
especially  comes  within  its  lawful  authori- 
ty." 

The  surface  proprietors  have  the  right  to 
reduce  to  possession  the  gas  found  beneath. 
They  could  not  be  absolutely  deprived  of 
this  right  without  a  taking  of  private  prop- 
erty. But  there  is  a  co-equal  right  in  all  of 
such  owners  to  take  the  gas  from  the  com- 
mon source  of  supply.  The  use  by  one  of 
his  power  to  seek  to  convert  a  part  of  the 
common  fund  to  actual  possession  may  re- 
sult in  an  undue  proportion  being  attrib- 
uted to  one  of  the  possessors  of  the  right, 
to  the  detriment  of  others.  From  these 
considerations,  the  Supreme  Court  of  the 
United  States  held  that  the  legislature  de- 
rived the  power  to  protect  all  the  collective 
owners,  by  securing  a  joint  distribution,  to 
arise  from  the  enjoyment  by  them  of  their 
privilege  to  reduce  to  possession.  It  de- 
clares the  act  of  1893  to  be  a  statute  pro- 
tecting private  property,  and  preventing  it 
from  being  taken  by  one  of  the  common 
owners  without  regard  to  the  enjoyment  of 
the  others.  A  right  of  property  in  all  the 
surface  owners  in  the  gas  contained  in  the 
common  reservoir  of  supply  is  recognized,  as 
is  also  the  constitutional  legislative  author- 
ity to  protect  the  right  of  property   from 
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destruction.  The  final  eonclusion  of  the 
court  is  that  one  common  owner  of  the  gas 
in  the  common  re8er\'oir  cannot  devest  all 
the  others  of  their  rights,  without  wrong- 
doing. The  acts  of  1891  and  1893  are  an  ex- 
press recognition  by  the  legislature  of  the 
qualified  ownership  oi  the  common  owners 
in  the  gas  in  the  common  reservoir,  and  any 
act  therein  forbidden  may  be,  according  to 
the  circumstances,  the  subject  of  a  suit  at 
law  or  a  proceeding  in  equity  by  the  person 
injured,  as  well  as  the  foundation  of  a  pub- 
lic pro8t)cution.  Independently,  however, 
of  any  statute,  for  the  reason  already  stat- 
ed, the  common  owners  of  the  gas  in  the 
common  reservoir,  separately  or  together, 
have  the  right  to  enjoin  any  and  all  acts  of 
another  owner  which  will  materially  injure, 
or  whioh  will  involve  the  destruction  of,  the 
property  in  the  common  fund,  or  supply  of 
gas.  Acts  1893,  p.  300;  State  v.  Ohio  Oil 
f'o.  150  Ind.  21,  47  L.  R.  A.  627,  49  N.  E. 
809;  Del  Monte  Min,  d  Mill.  Co.  v.  Last 
Chance  31  in.  d  Mill.  Co.  171  U.  S.  60,  43  L. 
ed.  74,  18  Sup.  Ct.  Rep.  895;  ^roi£;n  v.  Spil- 
roan,  155  U.  S.  665,  39  L.  ed.  304,  15  Sup. 
Ct.  Rep.  245;  Jamieson  v.  Indiana  Natural 
Gas  d  Oil  Co.  128  Ind.  555,  12  L.  R.  A.  652, 
3  Inters.  Com.  Rep.  613,  28  N.  E.  76;  Totm- 
send  V.  State,  147  Ind.  624,  37  L.  R,  A.  294, 
47  N.  E.  19;  Acts  1891,  p.  89;  Hibberd  v. 
Slack,  84  Fed.  Rep.  579.  There  is  some- 
thing in  the  nature  of  unity  in  their  posses- 


'  sion  of  the  gas  in  the  roservmr.    2  Bl.  Oom. 

•  182.  It  is  charged  in  the  complaint  that 
the  appellee  is  using  in  two  wells  owned  1^ 
it,  and  threatens  to  use  in  others,  pumping 
machinery  and  other  devices  by  wnicfi  the 
natural  flow  of  the  gas  is  greatly  increased, 
and  that  the  etlect  of  the  ose  of  suck  ma- 
chinery and  devices  is  to  remove  the  back 
pressure  by  which  the  gas  is  confined  in  the 
Trenton  rock,  and  a  vast  body  of  salt  water, 
lying  underneath  and  surrounding  the  reser- 
voir, is  prevented  from  rushine  into  the  res- 
ervoir and  destroying  it,  and  putting  an 
entire  stop  to  the  flow  of  natural  gas  there- 
in. Certainly  such  acts  are  destructive  of 
the  common  interests  in  the  gas  and  reser- 
voir, and  the  threatened  injuiy  is  a  proper 
subject  of  relief  by  injunction.  It  does  not 
appear  from  the  complaint  that  there  hts 
been  unreasonable  delay  on  the  part  of  the 
appellants  in  seeing  relief,  and  it  is  dear- 
ly shown  that  they  have  a  special  interest 
in  Uke  gas  in  the  ground,  and  a  right  to  pro- 
tect it  from  injury  or  destruction  by  th<> 
methods  and  appliances  proposed  to  be  uspd 
by  the  appellee  in  removing  it  from  the 
common  reservoir  into  its  pipes.  The  facts 
stated  in  the  complaint  constitute  a  cause  of 
action,  and  the  demurrer  to  it  should  have 
been  overruled. 

Judgment  reversed,  with  instr actions  to 
overrule  the  demurrer,  and  for  farther  pro- 
ceedings in  accordance  with  this  opinion. 


IOWA  SUPREME  COURT. 


Verona  H.  WELCH 

V. 

UNION     CENTRAL    LIFE     INSURANCE 
COMPANY,  Appt. 

(108  Iowa,  224.) 

1.  Refaaal  to  transfer  an  action  npon 
an  tnsnrance  polic>'  to  equity  because  of 
a  demand  in  the  answer  for  cancelation  of 
the  policy  is  not  error,  where  the  answer 
raises  Ike  Issue  of  fraud,  which  Is  properly 
triable  at  law. 

2.  A  verdict  alionld  not  be  directed 
for  plaintiff  In  an  action  upon  a  life  In- 
surance policy,  where  the  defense  Is  fraud 
In  procuring  the  policy,  and  the  evidence  as 
to  the  physical  condition  of  assured  when  the 
policy  was  Issued,  bearing  upon  the  question 
of  fraudulent  statements  in  the  application. 
Is  conflicting. 

3.  A  medical  examiner**  certiflcate  of 
health  will  not  preclude  an  insurer  from 
setting  up  fraud  In  procuring  the  policy,  un- 
der a  statute  providing  that  such  certiflcate 
shall  estop  the  Insurer  from  setting  up,  in 
defense  of  a  suit  on  the  policy,  that  assured 
was  not  in  health  when  the  policy  was  is- 
sued,   "unless    the    same    was    procured    by 


NoTX. — For  incontestability  of  life  Insurance 
pollclee,  see  Clement  ▼.  New  York  L.  Ins.  Co. 
(Tenn.)  42  L.  R.  A.  247:  Patterson  v.  Natural 
Premlnm  Mut.  L.  Ins.  Co.  (Wis.)  42  L.  R.  A. 
253;  and  Massachusetts  Uen.  Life  Ass<>.  ▼. 
Robinson  (Oa.j  42  L.  R.  A.  261,  and  note. 
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fraud,*'  since  fraud  In  procuring  the  eertifl- 
cate  may  result  in  fraudulently  procuring  \ht 
policy. 

4.  A  provision  in  an  insnrance  poller 
that  it  shall  be  incontestable  for  uj        i 

cause  except  misstatement  of  age,  ''except  u  I 
hereinbefore  provided,"  will  not  preclude  the  J 
insurer  from  relying  on  the  warranties  coo- 
talned  In  the  application,  which  is  part  of 
the  contract,  and  the  statements  In  which  tra 
made  the  basis  of  the  policy. 

5.  Tlie  onaission  of  ''frand'*  froa  the 
specified  grounds  of  contest  of  a  life  liaai- 
once  policy  will  not  preclude  contest  oa  tlut 
ground. 

6.  Declarations  of  an  assured  toadiiflS 
the  condition  of  his  health  about  the  tliot 
of  the  l.csuauce  of  the  policy  are  admissibie 
upon  the  Issue  of  fraud  in  its  proeareaent. 

(April  8,  1899.) 

APPEAL  by  defendant  from  a  judgment  <'f 
the  Superior  Court  for  Cedar  RapidJ 
County  in  favor  of  plaintiff  in  an  actioa 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.     Reversed. 

Statement  by  GiTan,  J. : 

Plaintiff,  the  beneficiary  named  in  a  pol- 
icy of  life  insurance  issued  by  the  defend- 
ant on  the  21st  day  of  March,  1896,  on  tb* 
life  of  Otis  S.  Hoj?g,  brings  this  action  jt 
law  to  recover  $3,000.  with  interest,  on  saiJ 
policy;  alleging  the  death  of  said  assured m 
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the  1st  day  of  June,  1896,  that  proofs  there- 
of were  dulv  made,  and  that  the  defendant 
refuses  payment;  wherefore  judgment  is 
asked.  The  defendant  answered,  admitting 
that  it  issued  the  policy;  that  the  assured 
died;  that  proof  of  his  death  was  made; 
that  it  refuses  payment;  and  alleges,  as  de- 
fense, that  the  issuing  of  said  policy  was 
Sroeurod  by  fraud,  which  allegations  will 
ereafter  more  fully  appear.  The  defend- 
ant prays  to  be  dismissed,  with  costs,  and 
for  "a  decree  rescinding  the  said  application 
and  policy,  and  that  the  defendant  have  gen- 
eral and  equitable  relief.''  In  an  amend- 
ment, the  defendant  alleges  that  the  only 
consideration  received  from  the  deceased  for 
said  policy  was  $33.26  in  cash,  and  two 
promissory  notes  for  $33.26  each;  that  no 
administration  had  been,  taken  out  on  the 
estate  of  the  deceased;  that  there  is  no  legal- 
representative  of  his  estate  to  whom  defend- 
ant can  surrender  said  money  and  notes; 
wherefore  defendant  brings  the  same  into 
court,  to  be  delivered  to  the  person  legally 
entitled  thereto.  The  defendant  moved  to 
transfer  JJie  case  to  equity,  which  motion  waa 
overruled.  Plaintiff  replied,  saying  that 
the  defendant  Is  estopped  from  contesting 
the  policy  upon  the  facts  alleged  in  its  an- 
swer, and  becauj^e,  through  its  medical  exam- 
iner, it  knew  the  physical  health  and  habits 
of  the  assured.  The  case  was  called  for 
trial  to  a  jury,  and  at  the  close  of  all  the 
testimony  the  court  sustained  plaintiff's  mo- 
tion for  a  verdict  for  the  amount  claimed, 
and  rendered  judgment  therefor.  The  de- 
fendant appeals. 

Messrs.  Smitli  A  SmitH  and  Moz'well 
A  Ramsey,  for  appellant: 

Contracts  of  insurance  should  be  con- 
strued so  as  to  give  effect  to  the  intent  of  the 
parties  as  indicated  by  the  language  em- 
ployed. 

1  Beach,  Ins.  §  550. 

The  fact  that  fraud  is  not  expressly  re- 
served as  a  ground  of  defense  is  of  no  sig- 
nificance as  tending  to  show  a  waiver  of 
such  defense,  for  all  contracts  presuppose 
good  faith  on  the  part  of  each  of  the  con- 
traetiiig  parties. 

Phanix  Ins,  Co.  v.  Slaughter,  12  Wall. 
404,  20  L.  ed.  444;  Holland  v.  Supreme 
Council,  0.  of  (7.  F.  54  N.  J.  L.  490,  25  Atl. 
367. 

If  the  insurer  had  expressly  stipulated 
against  a  defense  for  fraud  in  the  procurinc; 
of  the  contract,  such  a  stipulation  would  be 
void  as  against  public  policy. 

Ex  parte  Daintree,  18  Week.  Rep.  396; 
Wheelton  v.  Ilardisty,  8  El.  &  Bl.  232;  2  Ba- 
<»n,  Ins.  §  340o;  Bunyon,  Ins.  p.  88;  Hoi- 
man  v.  Johnson,  1  Cowp.  341;  Scott  v. 
Broicn  [1892]  2  Q.  B.  724;  Amicable  Soc. 
for  a  Perpetual  Life  Assur,  Office  v.  Bolland, 
4  Bligh  N.  R.  194;  Moore  v.  Woolsey,  4  El. 
A  Bl.  243;  Horn  v.  Anglo- Australiati  d  Uni- 
versal Family  Life  Afisur.  Co.  30  L.  J.  Ch.  N". 
S.  511;  ycio  York  Mut.  L.  Ins.  Co.  v.  Arm- 
strong.  117  U.  S.  591,  sub  nom.  Mutual  L. 
Ins.  Co.  V.  Armstrong,  29  L.  ed.  907,  6  Sap. 
Ct.  Fep.  877 ;  Schrciner  v.  High  Court,  C.  0. 
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of  F.  35  111.  App.  576;  Hatch  v.  Mutual  L. 
Ins.  Co.  120  Mass.  550,  21  Am.  Rep.  541; 
Ritler  v.  Mutual  L.  Ins.  Co,  169  U.  S.  IX\ 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300;  War- 
ren V.  Davenport  F,  Ins.  Co.  31  Iowa,  464. 

Messrs.  Jamison  St  Bmytli  and  C  W. 
Kepler  for  appellee. 

Giveiiy  J.,  delivered  the  opinion  of  the 
court; 

1.  Appell8.nt  moves  to  strike  appellee's  ad- 
ditional abstract  on  the  grounds  that  the  de- 
nial of  appellant's  abstract  is  not  sufficiently 
specific,  and  that  the  matter  set  out  in  the 
additional  abstract  is  not  necessary  to  this 
appeal.  We  do  not  think  there  is  any  sub- 
stantial merit  in  this  motion,  and  it  is  there- 
fore overruled. 

2.  Appellant  first  complains  of  the  over- 
ruling of  its  motion  to  transfer  the  cause  to 
equity.  The  defense  of  fraud  in  procuring 
the  contract  is  conceded  to  be  available  in 
an  action  at  law,  but  it  is  insisted  that  the 
prayer  for  a  cancelation  of  the  policy  and  ap- 
plication calls  for  the  exercise  of  equity  pow- 
ers. The  motion  was  to  transfer  the  entire 
case ;  but,  as  the  issue  of  fraud  was  properly 
triable  at  law,  there  was  no  error  in  over- 
ruling the  motion. 

3.  The  original  application  signed  by  the 
assured,  the  medical  examiner's  certificate  of 
health,  and  the  policy  have  been  certified  for 
our  inspection;  and,  generally  speaking,  we 
may  say  that  they  are  in  the  form  in  com- 
mon use.  Of  the  matters  appearing  therein 
it  is  only  necessary  that  we  mention  the  fol- 
lowing: The  application  is  in  two  parts; 
the  first  giving  m  detail  the  name  and  resi- 
dence of  the  applicant,  name  of  the  benefi- 
ciary, amount  of  insurance  desired,  etc.,  and 
contains  the  following:  "It  is  hereby 
agreed  and  warranted  that,  should  the  com- 
pany issue  a  policy  upon  this  application,  its 
interests  shall  not  be  affected  by  verbal 
statements  made  to  its  agents  or  others,  or 
by  the  knowledge  of  such  agent,  but  that  it 
shall  be  affected  only  by  the  statements 
herein  made  (including  those  made  to  the 
medical  examiner),  which  are  hereby  war- 
ranted to  be  true,  full,  and  correct  as  facts, 
and  they  shall  constitute  the  basis  of  any 
policy  which  may  issue  hereon."  In  part  2 
the  deceased  stated,  in  response  to  printed 
questions,  that  he  was  in  sound  health,  that 
he  never  had  consumption,  spitting  blood, 
habitual  prolonged  cough,  and  that  he  never 
employed  a  physician;  and,  in  conclusion, 
declared  as  follows:  "I  hereby  further  de- 
clare that  I  have  read  and  understand  all 
the  above  questions  put  to  me  by  the  medi- 
cal examiner,  and  the  answers  thereto,  and 
that  the  same  are  true,  and  that  I  am  the 
same  person  described  as  above;  and  I  here- 
by warrant  that  there  is  not,  and  there  has 
not  been,  any  concealment  of  facte  regarding 
my  past  and  present  state  of  health  and  hab- 
ite  of  life,  or  my  personal  history."  It  is 
provided  in  the  policy  that  the  application  is 
made  a  part  of  the  contract,  and  that  the 
policy  "is  issued  and  accepted  subject  to  the 
benefits,  provisions,  and  conditions  con- 
tained on  the  second  page  thereof,  which  are 
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made  a  part  of  this  contract."  Among  the 
conditions  enumerated  on  the  second  page  ia 
the  following:  ^'Except  as  hereinbefore 
provided,  this  policy  shall  be  incontestable 
for  any  cause  except  misstatement  of  age." 
It  is  alleged  in  the  answer  that  the  state- 
ments ma4e  by  the  deceased,  in  his  applica- 
tion, that  he  was  in  sound  health,  tnat  he 
had  never  had  conaumption,  spitting  blood, 
habitual  or  prolonged  cough,  and  hs^l  never 
employed  a  physician,  were  false  and  fraud- 
ulent, were  known  to  the  applicant  to  be 
false  and  fraudulent,  and  were  so  made  to 
mislead,  deceive,  and  defraud  the  defendant; 
that,  at  the  time  of  said  application  and  the 
issuance  of  said  policy,  said  applicant  was 
not  in  sound  health;  that  he  was,  and  had 
been  for  a  long  time^,  suffering  from  con- 
sumption, was  subject  to  spells  of  spitting 
blood,  had  an  habitual  and  prolonged  cough, 
had  employed  a  physician,  and  was  continu- 
ally receiving  medical  treatment. 

4.  Appellant  assigns  as  error  the  sustain- 
ing of  appellee's  motion  for  a  verdict,  the 
grounds  of  which  may  be  summed  up  as  fol- 
lows: (1)  The  defendant  has  failed  to  es- 
tablish any  defense.  (2)  Because  the  pol- 
icy in  suit  is  incontestable,  for  the  reasons 
alleged  in  the  answer.  (3)  Because  it  ap- 
pears, from  the  certificate  of  health  of  the 
examination  of  deceased,  that  he  was  at  the 
time  of  said  exa.mination  in  sound  health. 
(4)  Because  defendant  has  failed  to  show 
any  evidence  tending  to  impeach  said  cer- 
tificate, or  to  show  that  it,  or  the  policy,  was 
obtained  by  fraud  of  the  deceased.  This 
motion  was  not  well  taken  as  to  the  first 
and  fourth  grounds,  as  there  is  evidence 
tending  to  support  the  defense  of  fraud  as 
alleged.  The  evidence  is  in  marked  confiict 
as  to  the  physical  oondition  of  the  as8ure<l 
at  the  time  the  policy  was  issued,  and,  so  far 
as  the  evidence  is  concerned,  the  issue  of 
fraud  should  have  gone  to  the  jury. 

5.  We  next  inquire  as  to  the  effect  to  be 
given  to  the  certificate  of  health  on  the  de- 
fendant's right  to  make  the  defense  of  fraud. 
Acts  16th  Gen.  Assem.  chap.  55,  §  2  (Mc- 
Clain's  Ck>de,  §  1759),  provides  as  follows: 
"In  any  case  where  ^e  medical  examiner, 
or  physician  acting  as  such,  of  any  life  in- 
surance company  [or  association]  doing  bus- 
iness in  this  state  shall  issue  a  certificate  of 
health  or  declare  the  applicant  a  fit  subject 
for  insuranoe  [or  so  report  to  tbe  company 
or  association,  or  its  agent]  under  the  rules 
and  regulations  of  such  company  [or  asso- 
ciation] the  company  shall  be  thereby  cs- 
topped  from  setting  up  in  defense  of  suit  on 
such  policy  [or  certificate]  that  the  assured 
was  not  in  the  condition  of  health  required 
by  the  policy  at  the  time  of  the  issuing  of 
such  policy  [or  delivery  thereof],  except 
where  the  same  is  procured  by  or  through 
the  fraud  or  deceit  of  the  assured."  Appel- 
lee insists  that  the  words  "the  same"  refer 
to  the  certificate,  and  that  the  defendant 
must  show,  not  only  that  the  statements  of 
the  applicant  were  false  and  fraudulent,  but 
that  the  examiner  was  deceived  thereby. 
While  the  certificate  may  be  competent  and 
valuable  as  evidencCi  it  is  not  a  part  of  the 
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contract^  though  the  policy  was  issued  in  re- 
liance thereon  and  upon  the  application,  if 
the  certificate  was  fraudulently  procured, 
and  the  defendant  was  thereby  deceived  into 
issuing  the  policy,  surely  the  policy,  a«  well 
as  the  certificate,  is  not  conclusive  against 
the  defendant  as  to  the  oondition  of  the  as- 
sured's  health,  if  it,  and  thereby  the  policy, 
were  secured  by  fraud,  as  alleged  in  the  an- 
swer. The  defendant  is  not  estopped  by  this 
certificate  from  setting  up  the  defense  plead- 
ed, and  the  certificate  of  itself  affords  no 
reason  for  ordering  a  verdict  for  the  plain- 
tiff. 

G.  The  second  ground  of  the  motion  for  a 
verdict  presents  the  question  whether  thii* 
contract  of  insurance  may  be  contested  for 
fraud  of  the  assured,  as  alleged  in  the  an- 
swer, in  procuring  it.  If  it  may  not,  then 
no  available  defense  was  presented,  and  the 
plaintiff  was  entitled  to  a  verdict;  but,  if 
otherwise,  the  case  should  have  been  sub- 
mitted to  the  jury  on  the  issue  of  fraud. 
Incontestable  clauses  in  policies  of  life  in- 
surance are  variable,  some  being  absolute  in 
form  (that  is,  providing  that  the  policy  ia 
incontestable  at  any  time,  or  for  any  cause) , 
others  are  qualified  (as,  that  they  are  incon- 
testable after  a  certain  time,  or  after  the 
death  of  the  assured,  or  for  other  than  par- 
ticular causes  named).  The  clause  under 
consideration  is  of  the  latter  class,  and  is 
among  those  enumerated  on  the  second  page 
of  the  policy,  and  made  a  part  thereof.  It 
is  that,  "except  as  hereinbefore  provided, 
this  policy  shall  be  incontestable  for  any 
cause  except  misstatement  of  age."  It  is 
thereinbefore  provided  that  the  application 
is  a  part  of  the  contract,  and  in  his  applica- 
tion the  applicant  warranted  his  statemente 
therein  "to  be  true,  full,  and  correct  as 
facte,"  and  agreed  that  "they  shall  consti- 
tute the  basis  of  any  policy  which  may  be 
issued  hereon."  In  view  of  these  things  be- 
ing thereinbefore  provided,  should  it  be  said 
that  the  right  to  contest  is  limited  to  "mis- 
statement of  age?"  Under  a  familiar  rule* 
all  parte  of  this  contract  must  be  construed 
together,  and,  if  possible,  effect  given  to  the 
whole.  It  is  also  the  rule  that  policies 
"must  be  liberally  construed  in  favor  of  the 
assured,  so  as  not  to  defeat^  without  a  plain 
necessity,  his  claim  for  indemnity;  and 
when  the  words  used  may,  without  violence, 
be  given  two  interpretetions,  that  which  will 
suM:ain  the  claim  and  cover  the  loss  should 
be  adopted."  Goodwin  v.  Provident  8av. 
Life  Aasur,  Aaso.  97  Iowa,  233,  32  L.  R.  A. 
473,  06  N.  W.  157.  To  hold  this  poliqr  in- 
contesteble  for  the  fraud  alleged  is  to  deny 
any  effect  to  said  warranty  and  agreement  of 
the  applicant,  while  to  hold  otherwise  gives 
full  effect  to  all  parte  of  the  contract.  The 
words  "except  as  hereinbefore  provided"  ocr- 
taiiily  contemplate  that  the  policy  may  be 
contested  for  some  other  cause  than  mis- 
stetement  of  age.  If  the  policy  may  never 
be  contested  for  fraud  in  ite  procurement, 
why  include  the  warranty  and  agreement  in 
itt  Surely,  we  should  hesitete  to  cancel  and 
ignore  these  important  features  of  the  eon- 
tract.    If  we  may  say  that  the  words  "ex- 
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cept  M  hereinbefore  provided"  have  refer- 
ence to  said  warranty  and  agreement,  the 
policy,  by  its  terms,  may  be  contested  for  the 
breach  of  that  warranty;  and,  thus  viewed, 
the  contract  does  not  admit  of  two  construc- 
tions, and  effect  is  given  to  aJl  its  parts,  and 
violence  done  to  none.  We  are  influenced 
somewhat  to  this  conclusion  by  what  will  be 
hereafter  said  as  to  the  right  to  contest  for 
fraud.  It  is  true,  as  contended,  that  specii 
fying  a  cause  for  which  contest  may  be  made 
excludes  all  other  causes;  but,  as  we  view 
this  policy,  the  words  "except  as  hereinbe- 
fore provided"  show  that  some  other  cause 
than  misstatement  of  age  was  contemplated. 

7.  Another,  and  probably  more  conclusive, 
reason  why  this  defense  may  be  asserted,  is 
that  fraud  vitiates  every  contract  inte  which 
it  enters.  In  Bliss,  Ina.  §  247,  it  is  said: 
''An  agreement  that  an  insurer  will  not 
raise  any  objection,  even  in  the  case  of  di- 
rect personal  fraud,  is  a  void  condition.  It 
has  even  been  questioned  whether  it  would 
not  be  sufficient  to  render  the  policy  itself 
wholly  void  ab  initio,  as  an  illegal  contract. 
In  these  cases,  then,  fraud,  if  not  mentioned, 
must  be  assumed  to  be  excluded,  since  that 
construction  is  always  to  be  preferred  which 
will  support  a  contract^  and  it  is  never  to  be 
supposed  that  the  parties  to  it  intend  an  il- 
legal stipulation  where  a  lawful  meaning 
can  be  given  to  their  words.  Of  course, 
this  construction  cannot  make  the  policy 
really  indisputeble,  for  it  leaves  open  the 
question  whether  the  statement  or  omission 
complained  of  was  fraudulent  or  not,  and 
also  what  is  the  true  meaning  or  construc- 
tion of  the  policy  iteelf."  This  statement  of 
the  law  is  lully  supported  in  all  of  a  large 
number  of  cases  which  have  been  examin^, 
and  disputed  in  none.  There  are  cases 
wherein  the  policy  provided  that  it  should 
be  incontesteole  for  any  cause,  or  for  cer- 
tein  causes,  after  a  specified  length  of  time, 
and  others  providing  that  the  policy  should 
be  incontestable  after  the  death  of  the  as- 
sured. Such  provisions  are  held  to  be  in  the 
nature  of  a  statute  of  limitetion  or  repose, 
and  that»  as  the  parties  may  stipulate  as  to 
the  time  when  action  maybe  brought,  so  they 
may  stipulate  as  to  the  time  within  which 
certain  defenses  may  be  asserted.  Such 
stipulation  did  not  condone  the  fraud,  but 
limited  the  insurer  to  a  time  within  which  it 
might  assert  the  fraud  as  against  the  con- 
tiuct.  In  these  oases  the  right  to  defend  on 
the  ground  of  fraud  within  the  time  agreed 
upon  is  recognized.  Of  this  class  of  cases 
we  refer  to  Wright  v.  Mutual  Ben,  Life  Aaso. 
43  Hun,  61;  Mciasachusetta  Ben.  Life  Asso, 
v.  Robinson,  104  Ga.  256,  42  L.  R.  A.  261,  SO 
8.  K.  919.  An  able  article  upon  this  subject, 
in  which  the  leading  cases  are  referred  to, 
will  be  found  in  45  Cent.  L.  J.  425.  Our 
conclusion  is  that  the  court  erred  in  sustein- 
ing  appellee's  motion  for  a  verdict. 

8.  On  the  trial,  appellant,  in  support  of 
ite  defense,  offered  evidence  as  to  the  dec- 
larations and  statemente  of  the  insured 
touching  the  condition  of  his  health  about 
the  time  of  and  before  and  after  the  issu- 
ing of  the  policy,  which,  on  appellee's  objeo* 
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tion,  was  excluded.  These  rulings,  and  oth- 
ers complained  of,  seem  to  have  been  based 
upon  the  conclusion  that  the  policy  was  in- 
contestable for  fraud.  This  defense  being 
well  pleaded,  we  think  the  evidence  as  to 
declarations  of  the  assured  touching  his 
health  were  competent,  SLnd  should  have  been 
admitted.  See  1  Greenli  Ev.  §  102;  Gray  v. 
McLaughlin,  26  Iowa,  279 ;  Blair  v.  Madison 
County,  81  Iowa,  313,  46  N.  W.  1093. 

For  tJbe  errors  pointed  out,  the  judgment 
of  the  District  Court  is  reversed. 


TOLERTON  &   STETSON   COMPANY 

V. 

ANGLO-CALIFORNIA      BANK,     Limited, 

Appt, 

i Iowa ) 

1.  The  purchaner  of  a  draft  tTlth  bill 
of  ladinar  attaclted  1b  not  liable  on  a  war- 
ranty, made  by  his  assignor,  of  the  goods 
represented  by  the  bill  of  lading. 

2.  Payment  by  tbe  dra^ivee  to  tlie 
payee,  of  a  nearotlable  draft  wltb  bill 
of  ladlnar  attaebed,  cannot  be  recovered 
back  by  the  drawee  on  the  ground  that  the 
payee  has  received  money  which  It  cannot 
eqaltably  retain  because  of  a  breach  of  war- 
ranty made  by  the  drawer  to  the  drawee  on 
the  sale  of  the  goods  for  which  the  bill  of 
lading  was  given,  since  any  equities  arisiug 
therefrom  do  not  affect  the  payee  when  he 
has  secured  an  acceptance  or  payment. 

S.  A  bank  named  as  the  payee  of  a 
negotiable  draft,  and  as  consignee  of  a 
bill  of  lading  attached,  furnishes  evidence  of 
Its  ownership  by  showing  Its  possession  of, 
and  exhibiting,  these  documents. 

(January  17,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Woodbury  County 
in  favor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liable  for  breach  of  warranty 
in  the  sale  of  goods  for  the  purchase  price  of 
which  a  draft  attached  to  a  bill  of  lading  had 
been  bought  and  collected  by  defendant.  Re- 
versed. 

Statement  by  'Waterman,  J.: 

The  petition  originally  filed  in  this  case 
asked  briefly  for  <kimages  on  account  of  a 
breach  of  warranty  in  the  sale  of  mechandise. 
Later  a  substituted  petition  was  filed  setting 
up  the  cause  of  action  in  more  extended  form 
as  follows:  Plaintiff  is  a  corpoi^ation  en- 
gaged in  the  wholesale  grocery  business  at 
Sioux  City,  Iowa.  Defendant  is  a  banking 
corporation  whose  principal  place  of  business 
is.  San  Francisco,  California. 

During  the  summer  of  1897  plaintiff  pur- 

NoTB. — ^The  above  case  reverses  a  dedslon 
which  had  adopted  the  doctrine  of  Finch  v. 
Gregg  (N.  C.)  49  L.  R.  A.  679,  to  the  effect 
that  a  purchaser  of  a  draft  with  bill  of  lading 
attached  was  liable  on  the  consignor's  warranty 
of  the  goods.  The  supreme  court  of  Iowa 
adopts,  instead,  the  contrary  doctrine,  which  is 
shown  by  the  note  to  the  case  of  Finch  v.  Gregg 
to  be  in  accord  with  established  rules  of  law. 
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chased  a  car  of  canned  goods  from  the  Cali- 
fornia Canneries  Company  of  San  Francisco, 
under  a  warranty  that  the  goodfl  should  be 
equal  in  quality  to  certain  samples  shown. 
The  canneries  company  delivered  said  goods 
to  a  railway  company  at  San  Francisco  tak- 
ing a  bill  of  lading  therefor  in  which  defend- 
ant bank  was  named  as  consignee  at  Sioux 
City.  This  bill  of  lading  wa«by  defendant 
baiidc  attached  to  a  draft  in  its  favor  drawn 
by  the  canneries  company  on  plaintiff  for 
the  price  of  said  goods.  The  car  of  goods 
came  in  the  course  of  transit  into  possession 
of  the  Sioux  City  &  Pacific  Railroad  Com- 
pany, and  was  by  it  delivered  to  plaintiff, 
who  paid  to  said  railroad  company  the  price 
of  said  merchandise,  which  sum  was  paid 
over  by  the  latter  to  defendant  bank.  Plain- 
tiff relied  on  a  warranty  in  receiving  the 
goods  and  thereafter  found  such  goods  infer- 
ior in  quality  to  the  samples.  Plaintiff  noti- 
fied the  canneries  company  of  the  breach  of 
warranty,  but  nothing  was  done  by  the  lat- 
ter to  rectify  matters.  It  is  further  alleged 
that  defendant  is  the  as&ignee  of  the  order 
for  the  purchase  of  said  goods,  and  as  such 
is  bound  by  the  warranty  of  the  canneries 
company,  and  asks  judgment  against  it  for 
the  damages  caused  by  the  breach. 

Defendant  admits  that  it  purchased  the 
draft  and  bill  of  lading  from  the  canneries 
company,  but  puts  in  issue  the  other  allega- 
tions of  petition,  save  as  to  the  sale  and 
shipment  of  the  goods  in  question.  It  also 
sets  up  some  special  matters  of  defense  which 
we  deem  it  unnecessary  to  notice.  A  jury 
was  waived  and  trial  had  to  the  court. 
From  a  judgment  in  plaintiff's  favor  defend- 
ant appeals. 

Messrs,  Francis  A.  Brogan,  A.  O. 
Strong,  and  C.  N.  Sterry,  for  appellant: 

When  a  bank  discounts  a  draft  drawn 
against  a  bill  of  lading,  which  is  either  made 
in  the  name  of  the  bank  or  indorsed  to  it, 
the  bank  does  not  assume  or  become  liable 
for  either  the  misrepresentations  or  warran- 
ties of  the  shipper  of  the  goods,  made  to  the 
purchaser  to  induce  the  sale. 

Banks,  as  a  rule,  under  their  charters, 
have  no  power  to  contract  for  the  sale  of 
goods,  and  enter  into  agreements  of  war- 
ranty. 

California  "Nat.  Bank  v.  Kennedy,  167  U. 
S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831 ; 
First  Nat.  Bank  v.  Hawkins,  174  U.  S.  364, 
43  L.  ed.  1007,  19  Sup.  Ct.  Rep.  739;  Stone 
v.  Oicens,  105  Cal.  292,  38  Pac.  726;  Smith  v. 
Kellogg,  46  Vt.  660. 

When  one  takes  an  assignment  from  the 
vendee  of  a  real-estate  contract,  although 
he  may  lose  the  property  if  he  does  not  pay 
the  purchase  price,  he  is  not  personally 
bound  to  pay  it,  unless  he  has  agreed  to  do  so. 

Comstock  v.  Hitt,  37  111.  642;  Adams  v. 
Wadhams,  40  Barb.  225;  Lavelle  v.  Gordon, 
15  Mont.  615,  39  Pac  740. 

There  can  be  no  Recovery  for  an  alleged 
breach  of  warranty  on  a  sale  of  goods,  un- 
less the  goods  have  been  delivered  by  the 
vendor  to  the  vendee  in  accordance  with  the 
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terms  of  the  contract,  and  with  the  inieAtion 
of  complying  with  it. 

When  the  title  of  the  bill  of  lading  is  in 
the  name  of  the  bank  which  holds  a  draft 
for  the  purchase  price,  either  by  being  issued 
direct  to  the  bank,  or  indorsed  to  the  bank, 
the  title  of  the  goods  does  not  pass  to  the 
vendee  until  the  transfer  of  the  bill  of  lad- 
ing to  it. 

First  Nat.  Bank  v.  Mount  Pleasant  Mill 
Co.  103  Iowa,  618,  72  N.  W.  689;  Ayres,  W. 
d  R.  Co.  V.  horsey  Produce  Co.  101  Iowa, 
141,  70  N.  W.  Ill;  Benjamin,  Sales,  §§  343, 
381,  391,  399;  Hutchinson,  Carr.  §  I3lb, 

The  mere  fact  that  the  bill  of  lading  con- 
tains directions  to  the  carrier  to  notify  the 
vendee  of  the  arrival  of  the  goods  does  not 
authorize  the  delivery  of  the  goods  to  the 
vendee,  unless  upon  production  of  the  bill 
of  lading  properly  indorsed  to  the  vendee. 

Union  Stock  Yards  Co.  v.  Westoott,  47 
Neb.  300,  06  N.  W.  421. 

When  these  goods  arrived  in  Sioux  City 
the  bank  remained  the  owner  of  its  special 
property  in  them,  the  delivery  by  the  carrier 
to  the  plaintiff  was  wrongful,  the  plaintiff 
by  receiving  them  was  a  wrongdoer,  and  this 
transaction  was  not  a  sale  and  delivery  of 
goods  under  a  warranty,  but  was  a  wrongful 
conversion  of  goods  which  were  tendered  for 
delivery  conditionally. 

John  A.  Roehling's  Sons  v.  Winthrap 
Hematite  Co.  70  Mich.  346,  38  N.  W.  310. 

A  warranty  by  a  merchandise  broker,  in 
the  absence  of  authority  shown  to  exist,  is 
not  binding  upon  his  principal. 

A  broker  is  a  mere  go-between,  and  ftas  no 
authority  to  make  a  contract  of  warranty, 
unless  expressly  authorized. 

Wood  Mowing  d  Reaping  Mach.  Q;  y. 
Crow,  70  Iowa,  340,  30  N.  W.  609;  Dodd  ▼. 
Farlow,  11  Allen,  426,  87  Am.  Dec  726; 
Smith  V.  Tracy,  36  N.  Y.  79;  28  Am.  &  Eng. 
Enc.  Law,  p.  783. 

Messrs.  BHnll  S&  Farnswortli,  for  appel- 
lee: 

The  amount  due  the  California  Oaaneries 
Company  was  not  the  amount  originally 
agreed  upon  between  the  canneries  company 
and  appellee,  because  the  goods  were  inferior 
to  those  contracted  for.  It  was  the  differ- 
ence between  the  actual  value  and  the  ralue 
which  the  article  would  have  had  if  14  had 
been  as  warranted. 

Jackson  v.  Mott,  76  Iowa,  263,  41  M.  W. 
12. 

The  appellant  undertook  to  carry  out  a 
contract  made  between  the  canneries  com- 
pany and  appellee.  In  doing  so  it  could  only 
collect  "whatever  may  be  due"  on  the  origi- 
nal contract  of  shipment,  "subject  to  all  de- 
fenses." 

Callanan  v.  Windsor,  78  Iowa,  193,  42  N. 
W.  652. 

When  a  shipper  agrees  to  furnisk  a  cer- 
tain quantity  of  goods  to  a  purchaser,  hy  as- 
signing the  purchase  price  and  making  the 
bill  of  lading  payable  to  another,  the  latter 
cannot  collect  more  from  the  purchaser  than 
the  shipper  could;  and,  if  the  goods  are  in- 
ferior to  those  agreed  upon,  the  pwroiuiser 
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can  recoup  the  same  out  of  the  original  pur- 
chase price. 

Latuia  v.  Lattin  Bros,  19  Tex.  Civ.  A  pp. 
246,  46  S.  W.  48;  Fred  Miller  Brewing  Co. 
V.  Hansen,  104  Iowa,  307,  73  N.  W.  827 ;  Bur- 
Ua  V.  Cook,  16  Iowa,  194;  Ballinger  v.  Tar- 
bell,  16  Iowa,  491,  85  Am.  Dec  527. 

Every  one  of  the  clasd  of  transactions, 
such  as  the  appellant  indulged  in  in  this 
case,  are  simply  loans,  if  any  money  is  paid, 
for  the  time  being,  by  the  bank  to  the  ship- 
per, and  the  bill  of  lading  is  held  as  collat- 
eral security.  In  such  cases,  if  the  full  pur- 
chase price  is  not  collected  on  the  draft,  the 
shipper  haa  to  make  up  the  difference  be- 
tween the  amount  advanced  by  the  baiik  and 
what  was  collected  by  it  on  the  draft. 

Western  Jmprov.  Co.  v.  Des  Moines  Nat, 
Bank,  103  Iowa,  455,  72  N.  W.  657. 

The  assignment  of  a  bill  of  lading  bona 
fide  and  for  value  will  vest  the  legal  title 
and  interest  of  the  consignor  in  his  assignee. 

Chandler  v.  Belden,  18  Johns.  157,  9  Am. 
Dec.  193;  First  Nat,  Bank  v.  Mount  Pleas- 
ant Mill.  Co.  103  Iowa,  518,  72  N.  W.  689. 

In  case  of  a  sale  with  warranty,  the  buyer 
may  refuse  to  accept  the  article  if  not  as 
warranted,  and  treat  the  contract  as  re- 
scinded, and  recover  the  balance  of  the  con- 
sideration paid.  Or  he  may  accept  the  arti- 
cle, and,  if  not  as  warranted,  may  recover  as 
damages  the  difference  between  the  actual 
value  and  the  value  which  the  article  would 
have  had  if  it  bad  been  as  warranted. 

Jackson  v.  Mott,  76  Iowa,  263,  41  N.  W. 
12;  Love  v.  Ross,  89  Iowa,  400,  56  N.  W. 
528;  Aultmatv-Taylor  Mach.  Co.  v.  Riden- 
our,  96  Iowa,  638,  65  N.  W.  980;  La  Porte 
Improv.  Co.  v.  Brock,  99  Iowa,  485,  68  N. 
W.  810. 

Damage  for  breach  of  warranty  is  the  difr 
ference  between  the  value  of  the  property  at 
the  time  of  the  sale  and  what  it  would  have 
been  had  the  property  been  as  warranted. 

E.  A.  Moore  Furniture  Co.  v.  W.  d  J. 
Sloane,  168  111.  457,  46  N.  E.  1128;  Douglass 
y.  Moses,  89  Iowa,  4D,  56  N.  W.  271 ;  Witid  v. 
Her,  93  Iowa,  316,  27  L.  R.  A.  219,  61  N.  W. 
1001. 

'Waterman,  J.,  delivered  the  opinion  of 
the  court: 

The  facts,  so  far  as  we  have  to  consider 
them  under  the  issue  upon  which  we  make 
the  case  hinge,  may  be  accepted  as  set  out 
by  plaintiff.  There  was  a  sale  of  these  goods 
with  a  warranty  which  was  broken.  De- 
fendant was  the  payee  of  the  draft  drawn  by 
the  canneries  company  on  plaintiff  for  the 
price,  with  the  bill  of  lading  attached,  and  as 
such  received  payment  of  the  full  purchase 
price.  The  question  to  be  determined  is 
whether  defendant  is  now  liable  in  damages 
for  the  breach  of  the  canneries  company's 
warranty.  It  must  be  confessed  that  this 
theory  of  its  liability  is  fully  supported  by 
the  case  of  Landa  v.  Lattin  Bros.  19  Tex.  Civ. 
App.  246,  46  S.  W.  48 ;  and  that  the  doctrine 
of  this  case  has  been  adopted  and  followed 
by  the  supreme  court  of  North  Carolina  in 
Finch  V.  Gregg,  126  N.  C.  176,  49  L.  R.  A. 
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679,  35  S.  E.  251,  decided  since  the  trial  be- 
low. If  we  were  prepared  to  yield  out  as- 
sent to  the  line  of  reasoning  pursued  in  these 
cases,  we  should  have  to  affirm  this  judg- 
ment. These  decisions  proceed  upon  the 
theory  that  the  assignee  stands  in  all  re- 
spects in  the  shoes  of  the  assignor,  and  to 
this  broad  doctrine  we  cannot  agree.  While 
the  rights  of  such  an  assignee  are  to  be 
measured  by  those  of  his  assignor,  his  liabil- 
ity is  not  necessarily  the  same. 

Defendant  bank  could  not  have  compelled 
payment  by  plaintiff  of  any  greater  sum  than 
could  have  been  collected  by  the  canneries 
company,  but  on  what  theory  can  we  say  it 
is  liable  on  a  contract  of  warranty  which  it 
never  made?  The  rule  of  the  Landa  Case  ia 
founded  on  the  thought  that  the  transfer  of 
the  draft  and  bill  of  lading  to  the  bank 
amounted  to  a  sale  of  the  goods,  and  that 
the  bank  as  a  purchaser  undertook  to  deliver 
the  goods  and  carry  out  the  canneries  com- 
pany's contract  with  plaintiff,  and  because 
of  these  facts  it  necessarily  assumed  the  con- 
tract of  warranty,  although  it  may  have  been 
in  fact  ignorant  that  any  warranty  was 
made.  We  do  not  think,  even  as  the  propo- 
sition ia  thus  stated,  the  premises  justify 
the  conclusion ;  but  the  premises  are  not  cor- 
rect. The  transaction  between  the  canneries 
company  and  defendant  was  not,  and  could 
not  be,  a  sale  of  the  goods,  for  they  had  al- 
ready been  sold  to  plaintiff,  and  it  was  the 
intention  of  all  parties  that  such  sale  to 
plaintiff  should  be  consummated  by  delivery. 
What  was  in  fact  done  by  the  assignment  of 
the  draft  and  bill  of  lading,  was  to  transfer 
to  the  bank  the  canneries  company's  right  to 
the  price,  and  to  give  it  the  possession  of  the 
goods  as  security.  Manifestly,  while  the 
bank  could  collect  no  more  than  its  assignor 
would  have  been  entitled  to,  the  character  of 
its  engagement  was  not  such  as  to  impose 
upon  it  any  liability  to  the  buyer  which  it 
did  not  expressly  assume. 

One  who  purchases  an  account  against  an- 
other takes  it  subject  to  defenses,  but  not  to 
affirmative  claims  of  the  debtor,  on  some  col- 
lateral agreement  with  the  original  creditor. 
The  two  cases  cited  stand  alone  in  holding 
the  purchaser  of  a  draft  with  bill  of  lading 
attached  liable  on  a  warranty  made  by  the 
assignor,  and  the  line  of  reasoning  pursued 
to  reach  this  conclusion  is  so  at  variance 
with  well-established  elementary  principles 
of  law  that  we  decline  to  accept  the  rule 
they  announce. 

2.  If  there  is  any  liability  on  defendant's 
part  to  plaintiff,  it  must  be  on  the  ground 
that  it  has  received  money  which  it  cannot 
equitably  retain.  The  canneries  company 
could  have  collected  only  the  price  of  the 
goods  less  the  damages  for  breach  of  war- 
ranty. More  than  this  has  been  paid  to  de- 
fendant. If  plaintiff  has  any  standing  here 
it  is  to  recover  this  excess  paid,  on  the  the- 
ory just  stated.  But  the  draft  given  the 
bank  was  negotiable,  and  it  is  a  well-estab- 
lished rule  of  law  that  after  the  holder  of  a 
negotiable  draft  with  bill  of  lading  attached 
has  secured  an  acceptance  of  such  draft  from 
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the  drawee  and  consignee,  he  is  unaffected 
by  any  equities  originally  existing  between 
such  consignee  and  the  seller  of  the  goods. 
In  such  a  case  the  liability  of  the 
drawee  becomes  fixed  to  the  payee.  Arpen 
v.  Otoens,  140  Mass.  144,  3  N.  £.  25; 
Floumoy  v.  First  Nat.  Bank,  78  Ga.  222,  2 
S.  E.  547;  Nowak  v.  Excelsior  Stone  Co.  78 
111.  307;  Law  v.  Brinker,  6  Colo.  555;  Ho/ys 
V.  Hathom,  74  N.  Y.  486;  Shafer  v.  Bronen- 
herg,  42  Ind.  80;  Randolph,  Com.  Paper, 
1876. 

It  is  said  in  the  first  of  these  cases :  ■  "The 
payee  of  an  accepted  bill  holds  the  same  re- 
lation to  the  acceptor  that  an  indorsee  of  a 
note  holds  to  the  maker."  Under  this  rule 
the  plaintiff,  after  an  acceptance  of  the  draft, 
could  not  have  set  up  against  the  bank  any 
claim  for  breach  of  warranty  made  by  the 
canneries  company,  and  if  this  is  the  effect 
of  an  acceptance  it  certainly  is  of  a  payment. 

There  was  no  matter  of  mutual  mistake  in 
this  transaction  between  plaintiff  and  de- 
fendant. The  latter  had  a  right,  as  against 
the  canneries  company,  to  collect  the  full 
amount  due  on  the  draft  from  the  drawee. 
The  mistake,  if  any,  was  as  to  a  matter  be- 
tween plaintiff  and  the  drawer  of  the  draft. 

It  is  said  in  plaintiff's  behalf  that  there 
is  no  evidence  that  the  bank  was  the  owner 
of  the  draft.  But  we  think  differently.  It 
alleged  such  ownership  in  its  answer,  and 
to  establish  the  allegation  exhibited  a  draft 
payable  to  its  order  with  a  bill  of  lading  at- 
tached showing  a  shipment  of  the  goods  con- 
signed to  the  bank. 

The  rule  is  well  established  that  posses- 
sion of  a  note  or  bill  is  prima  facie  evidence 
of  ownership  for  value.  Stoddard  v.  Bur- 
ton, 41  Iowa,  582 ;  Lawson,  Presumptive  Ev. 
04;  2  Randolph,  Com.  Paper,  717. 

On  the  whole  we  are  convinced  the  judg- 
ment of  the  trial  court  is  erroneous.  Plain- 
tiff's remedy  is  against  the  canneries  com- 
pany. It  has  no  enforceable  claim  against 
the  bank. 

Reversed, 


M.  L.  THOMSON,  Appt., 

V. 

J.  S.  SMITH. 


T.  J.  PEARSON  €t  al.,  Interveners. 
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1.  Wngon  scales  Bold  on  condition  tliat 
title  be  retained  In  tlie  vendor  until 
the  purchase  price  Is  paid,  but  which  the 
vendee  is  allowed  to  set  up  on  his  premises 
for  use  In  his  business  In  such  a  way  as  to 
make  them  a  fixture,  will  pass  to  a  purchas- 
er of  the  property  at  sherlfTs  sale,  who  buys 
in  good  faith  without  notice  of  the  vendor's 
claim. 

2.  Waaron    scales    set    upon    a   fonnda- 


NoTE. — As  to  effect  of  agreement  to  prevent 
fixtures  from  becoming  part  of  realty,  see  Mulr 
V.  Jones  (Or.)  19  L.  R.  A.  441,  and  note;  also 
German  Sav.  &  L.  Soc.  v.  Weber  (Wash.)  38 
L.  R.  A.  267. 
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tion  of  stone  and  mortar  within  wbtch 
the  platform  Is  hung,  and  from  which  sup- 
porting rods  extend  through  the  wall  ouder 
a  building,  through  its  floor  to  the  beam  on 
the  inside,  where  the  weight  is  ascertained, 
are  fixtures,  when  they  are  set  np  for  tlie 
express  purposes  of  the  business,  and  every- 
thing indicates  that  they  are  intended  to  re- 
main permanently  where  located. 

(October  3,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Madison  County 
in  favor  of  interveners  in  a  suit  brought  to 
enjoin  the  removal  of  certain  platform  scale* 
from  premises  which  plaintiff  had  bought  at 
sheriff's  sale.    Reversed, 

Statement  by  Ladd,  J.: 

A  decree  was  entered  foreclosing  a  mechan- 
ic's lien  in  favor  of  the  Frost  Manufacturing 
Company,  and  also  one  in  favor  of  M.  ll. 
Thomson,  on  the  16th  day  of  October,  189C. 
The  lot,  with  appurtenances,  was  sold  there- 
under to  the  plaintiff  June  17,  1897,  and  a 
sheriff's  deed  executed  to  him  a  year  lat^r. 
Because  of  defendant's  threat  to  rwnove  cer- 
tain machinery  from  the  premises,  he  was  en- 
joined in  this  action  from  so  doing.  T.  J. 
Pearson  &  Bro.  intervened  therein,  alleging 
the  sale  of  the  wagon  scales  situated  on  the 
lot  to  the  defendant,  on  the  condition  that 
the  title  was  not  to  pass  until  the  purchase 
price  was  entirely  paid,  and  that  $80  was 
still  due;  and  judgment  was  asked  for  the 
value  thereof.  The  plaintiff  answered  that 
he  purchased  without  notice,  and  acquired 
title  to  the  scales  under  the  sheriff's  deed. 
Judgment  was  entered  as  prayed  by  interven- 
er, and  the  case  comes  here  on  an  appeal  of 
the  plaintiff,  allowed  by  the  trial  judge. 

Messrs.  Steele  ft  Robbins,  for  appel- 
lant: 

The  evidence  establishes  that  the  wagon 
scales  were  a  fixture  and  a  part  of  the  real 
estate. 

Stillman  v.  Flennikenl  58  Iowa,  450,  4S 
Am.  Rep.  120,  10  N.  W.  842. 

These  scales,  originally  personal  property^ 
have  been  impresseid  with  the  character  of 
realty,  for:  (1)  They  were  permanently 
located;  (2)  they  were  fitted  into  the  build- 
ing, and  were  essential  to  the  beneficial,  prof- 
itable, and  convenient  use  of  the  building  as 
a  steam  feed  mill — the  purpose  for  which  the 
building  was  erected,  and  the  object  which 
appellant  had  when  he  bought  the  property 
at  the  sheriff's  sale. 

Fletcher  v.  Kelly,  88  Iowa,  492,  21  L.  R. 
A.  347,  55  N.  W.  474;  Weaver  v.  Carpenter^ 
42  Iowa,  343;  Ettenheimer  v.  Northgravres, 
75  Iowa,  28,  39  N.  W.  120. 

Messrs.  Cuminiiigs,  Hewitt,  Sc  Wrisbt 
also  for  appellant. 

Mr,  Samuel  C.  Smitli,  for  appellees: 

The  defendant.  Smith,  and  the  interveners^ 
T.  J.  Pearson  &  Bro.,  at  all  times  treated 
the  wagon  scales  as  personal  property,  and 
they  could  not  consistently  record  the  con- 
ditional sale  in  the  real-estate  mortgage  rec- 
ord. 
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A  purchaser  of  real  estate  is  not  bound  to 
examine  the  record  of  chattel  mortgages  in 
order  to  protect  himself. 

Bringholff  v.  Mumenmaier,  20  Iowa,  513. 

When  Pearson  &  Bro.  sold  the  scales  to 
Smith  they  knew  of  the  liens  already  against 
the  mill  property.  If  they  failed  to  protect 
themselves,  and  the  scales  passed  to  Thomson 
under  his  purchase  of  the  mill  at  sheriff's 
sale,  they  lost  their  property  by  the  merest 
technicality,  and  without  any  fault  or  wrong- 
doing on  their  part. 

Appellant  Thomson  was  not  prejudiced  by 
the  conditional  sale  not  being  placed  on  rec- 
ord. Neither  he  nor  the  Frost  Manufactur- 
ing Company  relied  on  the  scales  for  secur- 
ity when  they  proceeded  against  the  property, 
and  they  were  sufficiently  secured  without 
them. 

The  reservation  of  the  titles  prevented  the 
intention  of  the  buyer  and  the  adaptability 
of  the  chattel  from  converting  them  into 
fixtures,  in  the  absence  of  actueu  annexation, 
as  against  a  mortgagee  of  the  building. 

General  Electric  Co.  v.  Transit  Equips 
ment  Co,  57  N.  J.  £q.  460,  42  Atl.  101. 

The  wagon  scales  in  controversy  were  per- 
sonal property,  and  so  remained  after  they 
were  placed  in  position  near  the  feed  mill, 
and  did  not  pass  to  appellant  under  his  pur- 
chase of  the  realty. 

Johnson  v.  Moaher,  82  Iowa,  29,  47  N.  W. 
996;  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634. 

The  intent  of  the  party  making  the  annex- 
ation is  the  controlling  principle  in  deter- 
mining the  question  as  to  whether  property 
is  chattels  or  a  part  of  the  realty. 
^  Johnson  v.  Mosher,  82  Iowa,  29,  47  N.  W. 
996;  Ottumwa  Woolen  Mill  Co.  v.  Hatoley, 
44  Iowa,  59,  24  Am.  Rep.  719;  O'Donnell  ▼. 
Burroughs,  55  Minn.  91,  56  N.  W.  579;  Wal- 
ton v.  Wray,  64  Iowa,  531,  6  N.  W.  742;  Ful- 
ler v.  Tabor,  39  Me.  519;  MoOorrisk  v. 
Dxcyer,  78  Iowa,  279,  5  L.  R.  A.  594,  43  N.  W. 
215. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  as  purchaser  at  the  sheriff's 
sale,  had  no  notice  of  the  intervener's  claim 
to  the  wagon  scales  until  after  he  had  taken 
possession  of  the  premises  under  the  sheriff's 
deed.  He  then  acquired  precisely  the  same 
right  to  the  fixtures  under  the  deed  as  though 
he  had  bought  directly  from  the  defendant, 
and,  conceding  the  sale  of  the  scales  by  in- 
tervener to  defendant  to  have  been  condi- 
tioned as  contended,  this  would  not  affect  the 
title  of  a  third  party  buying  in  good  faith 
without  notice.  Stillman  v.  Flenniken^  58 
Iowa,  450,  10  N.  W.  842;  Bringholff  v.  Mun- 
ssentnaier,  20  Iowa,  513 ;  13  Am.  &  Eng.  Enc. 
Law,  p.  628.  Under  our  statute,  the  inter- 
vener, in  the  absence  of  notice  to  the  pur- 
chaser, would  have  been  entitled  to  no  pro- 
tection, had  the  scales  been  sold  as  personal 
property.  Code,  §  2906.  If  they  became  at- 
tached to  the  realty,  and  a  part  of  it,  a  sale 
of  the  land  under  like  conditions  would  as 
certainly  carry   title  thereto.    The  vendor, 
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having  put  it  in  the  power  of  the  vendee  to 
attach  them  as  a  fixture  to  the  land,  and  as 
such  to  sell  to  innocent  purchasers,  is  not  in 
a  situation  to  complain  when  this  was  done. 
Wickes  Bros.  v.  Hill,  115  Mich.  333,  73  N.  W. 
375.  See  Ice,  Light,  d  Water  Co.  v.  Lone 
Star  Engine  d  Boiler  Works,  15  Tex.  Civ. 
App.  694,  41  S.  W.  835;  Fifield  v.  Farmers' 
Nat.  Bank  (111.)  39  Am.  St.  Rep.  166,  note; 
Muir  V.  Jones  (Or.)  19  L.  R.  A.  441,  note. 

2.  But  were  these  wag6n  scales  fixtures  at 
the  time  of  the  sale?  The  building  on  the 
same  lot  was  equipped  with  machinery  for, 
and  used  as,  a  feed  mill.  The  scales  rested 
on  a  foundation  wall  of  stone  and  mortar, 
within  which  the  platform  hung.  The  earth 
was  removed  somewhat  below  the  surface, 
leaving  a  pit  within  the  walls  about  2d  inches 
deep.  The  only  testimony  indicating  the 
manner  of  attachment  to  this  wall  is  that  of 
defendant,  who  said:  "The  scales  are  not 
hung  to  the  frame.  They  set  on  castings  in 
the  comer, — the  stirrupe  that  set  in  the 
castings.  It  was  necessary  to  put  down  a 
solid  foundation  for  these  castings  to  set  on ; 
that  is,  two  by  twelve  plank  laid  on  the 
stone,  the  castings  on  the  comers,  and  the 
scales  set  in  those  castings,  just  framed 
around  the  outside, — six  by  six  or  six  by 
eight  timber."  As  we  understand  this,  the 
platform  of  the  scales,  on  which  wagons  are 
drawn,  was  hung  by  stirrups  attached  to  its 
frame,  in  castings  resting  on  plank  laid  on 
the  foundation.  From  beneath  this  platform 
the  supporting  rods  extended  through  the 
wall  under  the  building  through  its  floor  to 
the  beam  on  the  inside,  where  the  weight 
was  ascertained.  The  record  fails  to  disclose 
whether  any  part  was  fastened  in  any  way, 
save  as  indicated,  to  the  wall  or  building. 
But  it  may  be  assumed  that,  as  large 
amounts  of  grain  were  weighed,  the  fasten- 
ings were  sufficient  to  hold  the  scales  in  their 
proper  place.  It  should  also  be  added  that 
up  to  October,  1896,  the  defendant  got  along 
with  small  scales  in  the  mill;  and  at  that 
time  he  began  dealing  in  grain  for  shipment, 
and  put  in  the  scales  in  controversy  mainly 
for  that  purpose.  The  grain  was  weighed 
thereon,  and  then  hauled  to  the  cars;  but 
he  made  use  of  his  office  in  the  mill  in  carry- 
ing on  this  business,  and  weighed  thereon  at 
least  one  fourth  of  the  grain  to  be  ground  in 
the  mill.  In  Ottumwa  Woolen  Mill  Go.  v. 
HoAjoley,  44  Iowa,  57,  24  Am.  Rep.  719,  the 
court  recognized  the  united  application  of  the 
following  requisites  to  be  the  true  criterion 
in  testing  whether  an  article  is  a  fixture: 
( 1 )  Actual  annexation  to  the  realty  or  some- 
thing appurtenant  thereto;  (2)  application 
to  the  use  or  purpose  to  which  that  part  of 
the  realty  with  which  it  is  connected  is  ap- 
propriated; (3)  the  intention  of  the  party 
making  the  annexation  to  make  a  permanent 
accession  to  the  freehold.  The  intention  was 
treated  in  that  case  aa  a  matter  of  para- 
mount importance,  and  this  seems  to  be  the 
modern  rule,  but  the  first  and  second  requis- 
ites were  by  no  means  dispensed  with.  An- 
nexation is  the  sine  qua  non  of  an  article,  in 
order  that  it  be  a  fixture.    But  it  has  long 
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been  recognized,  as  in  the  above  case,  that  a 
physical  attachment  with  the  realty  is  not 
always  essential.  Congregational  800,  v. 
Fleming,  11  Iowa,  633;  McOorrisk  v.  Dioyer, 
78  Iowa,  279,  5  L.  R.  A.  594,  43  N.  W.  215; 
Shepard  v.  Blossom,  66  Minn.  421,  69  N.  W. 
221;  Washb.  Real  Prop.  14;  Feder  v.  Van 
Winkle,  53  N.  J.  Eq.  370,  33  Atl.  399;  13  Am. 
&  Eng.  Enc.  Law,  p.  605.  Thus,  in  the  early 
case  of  Walker  v.  Sherman,  20  Wend.  636, 
Cowen,  J.,  remarked  that  "nothing  of  a  na- 
ture personal  in  itself  will  pass  [under  a 
deed  to  land]  unless  it  be  brought  within  the 
denomination  of  a  fixture  by  being  in  some 
way  permanently,  at  least  habitually,  at- 
tached to  the  land  or  some  building  upon  it. 
It  need  not  be  constantly  fastened.  It  need 
not  be  so  fixed  that  detaching  will  disturb 
the  earth  or  rend  any  part  of  the  building."* 
And  in  Wolford  v.  Baxter,  33  Minn.  18,  53 
Am.  Rep.  1,  21  N.  W.  745,  the  court,  through 
Mitchell,  J.,  said  "that,  to  make  it  [an  arti- 
cle] a  fixture,  it  must  not  merely  be  essen- 
tial to  the  business  of  the  structure,  but  it 
must  be  attached  to  it  in  some  way,  or  at 
least  it  must  be  mechanically  fitted,  so  as, 
in  ordinary  understanding,  to  constitute  a 
part  of  the  structure  itself.  It  must  be  per- 
manently attached  to,  or  the  component  part 
of,  some  erection,  structure,  or  machine 
which  is  attached  to  the  freehold,  and  with- 
out which  the  erection,  structure,  or  machine 
would  be  imperfect  or  incomplete."  Boilers 
and  engines  by  which  machinery  is  propelled, 
merely  resting  on  suitable  foundations,  have 
been  repeatedly  declared  a  part  of  the  land. 
This  is  because  so  fitted  to  the  foundations, 
which  are  unquestionably  of  the  realty,  and 
erected  fbr  the  special  purpose  of  sustaining 
them,  that  they  are  deemed  a  portion  of  the 
structure.  And  in  numerous  cases  reten- 
tion of  heavy  machinery  or  structures  in 
place  by  force  of  gravity  has  been  deemed 
sufficient  attachment.  Bnedeker  v.  Warring, 
12  N.  Y.  170;  Holland  v.  Hodgson,  L.  R.  7  C. 
P.  334;  Smith  Paper  Co,  v.  Servin,  130  Mass. 
511;  Smith  v.  Blake,  96  Mich.  542,  55  N.  W. 
978;  Langdon  v.  Buchanan,  62  N.  H.  667; 
Alvord  Can-iage  Mfg.  Co.  v.  Gleason,  30 
Conn.  86.  So,  while  these  scales  may  not 
have  been  physically  attached,  by  bolts,  nails, 
or  cement,  to  the  land,  they  were  neverthe- 
less held  hereto  by  being  so  mechanically 
fitted  as  that  the  platform  hung  within  the 
wall  supporting  it  and  erected  for  that  sole 
purpose,  and  the  supporting  rods  entering 
the  building  through  its  walls  and  floor,  con- 
necting with  the  beam  above.  Besides,  such 
scales  are  ordinarily  placed  for  permanent 
use  in  connection  with  particular  real  estate. 
True,  they  might  have  been  removed,  by  tak- 
ing apart,  without  injury  to  the  land.  This, 
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however,  is  not  a  controlling  circumstance, 
and  is  of  chief  importance  as  bearing  on  the 
intention  with  which  the  attachment  is  made. 
Doughty  v.  Owen  (N.  J.  Eq.)  19  Atl.  540; 
Sweetzer  v.  Jones^  35  Vt.  317,  82  Am.  Dec. 
639.  See  cases  collected  in  13  Am.  &  Eng. 
Enc.  Law,  p.  602.  The  connection  was  suf- 
ficient to  bring  the  case  within  the  first 
requisite. 

3.  That  the  scales  were  placed  for  use  in 
connection  with  the  building  admits  of  no 
doubt.  The  office  therein  was  occupied  by 
the  defendant  both  in  operating  the  mill  and 
in  dealing  in  grain  for  shipment.  While  the 
scales  could  possibly  have  been  dispensed 
with  in  the  former  business,  though  with 
much  inconvenience,  they  could  not  well  have 
been  in  the  latter.  Besides,  their  actual 
rather  than  necessary  use  is  the  point  in- 
volved. They  were  not  only  used  in  connec- 
tion with  the  building  in  both  businesses,  but 
were  set  for  that  express  purpose. 

4.  The  character  of  the  annexation  and 
the  use,  if  found,  is  mainly  of  importance  in 
determining  the  intention  of  defendant  in 
making  it.  This  intention  is  not  the  secret 
purpose  of  the  owner,  but  that  which  should 
be  implied  from  his  acts.  This  is  ordinarily 
to  be  inferred  from  the  nature  of  the  article, 
the  manner  and  object  of  its  use,  and  mode 
of  its  annexation.  Hopewell  Mills  v.  Taun- 
ton Sav,  Bank,  150  Mass.  519,  6  L.  R.  A.  249, 
23  N.  E.  327 ;  Roseville  Alta  Min.  Co.  v.  Iou:a 
Gulch  Min.  Co.  15  Colo.  29,  24  Pac.  920. 
Everything  indicates  that  the  scales  were  in- 
tended to  remain  permanently  where  lo- 
cated, and  to  be  continually  used  in  connec- 
tion with  the  land, — the  character  of  the 
foundation,  the  connection  with  the  beam  in- 
side, their  convenience  in  defendant's  busi- 
ness, both  as  miller  and  dealer  in  grain. 
That  they  extended  a  few  inches  in  a  neigh- 
boring lot  is  not  material  to  this  inquiry,  as 
the  owner  of  that  made  no  objection.  As 
well  say  a  house  a  few  inches  over  the  line  is 
not  real  estate.  In  O^Donnell  v.  Burroughs, 
55  Minn.  91,  56  N.  W.  679,  relied  on  by  the 
appellee,  the  scales  were  in  the  street.  But 
see  McGoiTisk  v.  Dwyer,  78  Iowa,  279,  5  L*. 
R.  A.  594,  43  N.  W.  215,  where  track  scales, 
though  on  the  land  of  a  railroad,  were  held 
to  be  fixtures  attached  to  the  building  sim- 
ilarly situated.  Arnold  v.  Crowder,  81  111. 
56,  25  Am.  Rep.  260,  and  Bliss  v.  Whitney,  9 
Allen,  114,  85  Am.  Dec.  745,  hold  similar 
platform  scales  part  of  the  realty.  We  are 
of  opinion  those  in  controversy  were  inten- 
tionally annexed  permanently  to  the  land, 
and  passed  with  it  under  the  sherifl's  deed. 
Reversed. 

Granger,  Ch.  J.,  not  sitting. 
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City  of  KANSAS,  Plff.  in  Err,, 

Annie  ORR,  Admx.,  etc.,  of  J.  W.  Orr,  De- 
ceased, et  aL 


( 


Kan. 


) 


*1.  It  U  the  daty  of  a  city  to  keep  its 
■treetM  reasonably  safe  and  convenient 
for  all  those  who  rightfully  use  them,  or  who 
have  occasion  to  pass  over  them  for  purposes 
of  businefls,  convenience,  or  pleasure. 

2.  Where  a  rail^vay  is  built  upon  a 
street  by  authority  of  a  city,  and  a 
railway  employee  In  the  performance  of  his 
ordinary  duties  walks  over  the  street,  and  Is 
injured  by  reason  of  a  defect  In  the  street, 
of  which  the  city  has  or  should  have  knowl- 
edge, the  city  is  liable  for  the  injuries  sur 
tained. 

3.  The  fact  that  it  may  have  been  the 
duty  of  the  railway  company,  under  its 
contract  with  the  city,  to  construct  and  keep 
Its  tracks  in  a  suitable  and  safe  condition  for 
those  who  have  occasion  to  pass  over  the 
streets,  does  not  discharge  the  city  from  its 
duty  to  the  public  to  keep  its  streets  in  a  rea- 
sonably safe  condition,  nor  relieve  it  from  lia- 
bility for  the  consequences  of  its  negligence 
In  that  respect. 

4U  Tlie  fact  that  one  who  sustains  in- 
jury by  reason  of  the  nearliflrence  or 
ivronerfui  act  of  another  may  have  been 
at  the  time  of  the  injury  acting  in  disobedi- 
ence of  hds  CO] lateral  obligation  to  the  state, 
which  required  of  him  the  observance  of  the 
Sunday  law,  will  not  prevent  a  recovery  from 
one  whose  wrongful  or  negligent  act  or  omis- 
sion was  the  proximate  cause  of  the  injury. 

5.  The  record  examined,  and  held,  that 
the  case  was  fairly  submitted  to  the  Jury, 
and  that  there  was  sufficient  testimony  to 
sustain  the  verdict  and  Judgment. 

(June  9,    1900.) 

ERROR  to  the  Court  of  Common  Pleoa  for 
Wyandotte  County  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  defendant's 
n^Iigcnce  which  was  alleged  to  have  caused 
the  death  of  plaintiff's  intestate.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Ueasra.  F.  D.  Hatchings  and  T.  A. 
Pollock,  for  plaintiff  in  error: 

Cities  having  the  powers  ordinarily  con- 
ferred upon  them  respecting  bridges,  streets, 
and  sidewalks  within  their  limite  owe  to  the 
public  the  duty  of  keeping  them  in  a  safe 
condition  for  use  in  the  usual  mode  by  trav- 
elers, and  are  liable  in  a  civil  action  for  spe- 
cial injuries  resulting  from  neglect  to  per- 
form tills  duty. 

Jannen  v.  Atchison,  16  Kan.  358;  2  Dill. 
Mun.  Corp.  §  789;  Emporia  y.  Schmidling, 
33  Kan.  486,  6  Pac.  893;  Wellington  y.  Greg- 

^Headnotes  by  Johnston,  J. 


Nans. — ^As  to  right  of  servant  to  recover 
damages  from  persons  other  than  his  master 
for  Injuries  received  in  the  performance  of  his 
dntlefl,  see  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Berrj  CInd.)  46  L.  R.  A.  83,  and  note, 
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sort,  31  Kan.  99,  47  Am.  Rep.  482,  1  Pac. 
253;  Kiley  v.  Kansas,  87  Mo.  103,  56  Am. 
Rep.  443;  Wagyencr  v.  Point  Pleasant,  42 
W.  Va.  798,  20  S.  E.  352;  Leslie  v.  Orand 
Rapids,  120  Mich.  28,  78  N.  W.  885. 

The  cause  of  action  sued  on  arises  out  of 
an  unlawful  act. 

Gten.  Stat.  1889,  chap.  31,  §  255;  Gen. 
Stat.  1897,  chap.  100,  S  298;  State  v.  Neshit, 
8  Kan.  App.  104,  54  Pac.  320;  Johnson  v. 
Bromiy  13  Kan.  529;  Morris  v.  Bhetv,  29 
Kan.  601 ;  Standard  Implement  Co.  v.  Pwrlin 
d  0.  Co.  51  Kan.  566,  33  Pac.  363;  Johnston 
y.  Com.  22  Pa.  102;  Cleary  v.  State,  66  Ark. 
124,  19  S.  W.  313;  Com.  v.  Jeatidell,  2  Grant 
Cos.  500;  State  v.  Norfolk  d  W,  R.  Co.  33 
W.  Va.  440,  10  S.  E.  813;  Spa/ihawk  v.  Un- 
ion Pass.  R.  Co.  64  Pa.  401. 

No  work,  is  one  of  necessity  or  charity, 
such  aa  may  be  done  on  Sunday,  when  it 
might  as  easily  have  been  done  on  a  day  pre- 
vious. 

Bucher  y.  FitcKbwrg  R,  Co.  131  Mass.  156, 
41  Am.  Rep.  216;  Bucher  v.  Cheshire  R.  Co. 
125  U.  S.  656,  31  L.  ed.  795,  8  Sup.  Ct.  Rep. 
974;  Holcomh  v.  Danby,  61  Vt.  428:  Hamil- 
ton y.  Austin,  62  N.  H.  676 ;  McOrath  v. 
Merwin,  112  Mass.  467,  17  Am.  Rep.  119; 
Lyons  y.  Desotelle,  124  Mass.  387. 

A  municipal  corporation  is  not  bound  to 
maintain  a  safe  and  sufficient  highway  for 
unlawful  traveling  on  Sunday. 

Duran  y.  Stan&rd  L,  d  Acoi.  Ins,  Co.  68 
Vt.  437,  13  L.  R.  A.  637,  22  Atl.  530;  John- 
son y.  Irashurgh,  47  Vt.  28,  19  Am.  Rep. 
Ill;  Topeka  v.  Hempstead,  68  Kan.  328,  49 
Pac.  87;  McQrath  v.  Merwin,  112  Mass.  467, 
17  Am.  Rep.  119;  Smith  y.  Boston  d  M,  R. 
Co,  120  Mass.  490,  21  Am.  Rep.  538;  Day  v. 
Highlafid  Street  R.  Co.  136  Mass.  113,  44 
Am.  Rep.  447;  Wheelden  y.  Lyford,  84  Me. 
114,  24  Atl.  793;  HoUsomb  y.  Danhy,  51  Vt. 
428. 

When  the  cause  of  action  arises  out  of  a 
violation  of  a  criminal  statute,  the  rule  fs 
the  same  as  in  the  case  where  it  is  sought  to 
recover  on  a  contract  made  in  violation  of  a 
statute. 

Mayes  y.  Cherokee  Strip  Live  Stock  Asso. 
68  Kan.  716,  61  Pac.  215;  Oerlach  y.  Skin- 
ner,  34  Kan.  86,  66  Am.  Rep.  240,  8  Pac. 
257;  Korman  y.  Henry,  32  Kan.  49,  3  Pac. 
764;  Hinnen  y.  Newman,  36  Kan.  709,  12 
Pac.  144;  Flersheim  v.  Gary,  39  Kan.  178,  17 
Pac.  825;  Yotin^  y.  Denning,  62  Kan.  629, 
35  Pac  207;  Melchoir  v.  McCarty,  31  Wis. 
252,  11  Am.  Rep.  605;  Downing  v.  Ringer, 
7  Mo.  585;  Cherokee  Strip  Live  Stock  Asso. 
y.  Cass  Land  d  Cattle  Co.  138  Mo.  394,  40  S. 
W.  107;  Gould  y.  Kendall,  15  Neb.  649,  19 
N.  W.  483;  Mackintosh  v.  Renton,  2  Wash. 
Terr.  121,  3  Pac.  830;  Wharton,  Contr.  § 
340;  9  Am.  &  Eng.  Enc.  Law,  p.  909;  Read 
y.  Boston  d  A.  R,  Co,  140  Mass.  199,  4  N.  E. 
227 ;  Beach,  Contrib.  Neg.  §  47 ;  Wallace  v, 
Merrimack  River  Nav.  d  Exp.  Co.  134  Mass. 
95,  45  Am.  Rep.  301 ;  Newcomb  y.  Boston 
Protective  Department,  146  Mass.  596,  16 
N.  E.  555;  Da/vis  y.  GuamieH,  45  Ohio  St. 
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470,  16  N.  E.  350;  Hall  y.  Ripley,  119  Mass. 
135;  Banks  v.  Highland  Street  R,  Co,  136 
Mass.  485;  Tuttle  v.  Latcrence,  119  Mass. 
278;  Lyons  v.  Desotelle,  124  Mass.  387;  He- 
land  v.  Lowell,  3  Allen,  407,  81  Am.  Dec. 
670;  Steele  v.  Burkhardt,  104  Mass.  59,  6 
Am.  Rep.  191;  Damon  v.  Scituate,  119  Mass. 
66,  20  Am.  Rep.  315;  Marble  v.  Ross,  124 
Mass.  44;  Smith  y.  Boston  d  M.  R.  Co.  120 
Mass.  490,  21  Am.  Rep.  638;  Hall  y.  Cor- 
coran, 107  Mafis.  257,  9  Am.  Rep.  30;  Chregg 
V.  Wyman,  4  Cush.  322 ;  Baker  v.  Portla/nd, 
68  Me.  199,  4  Am.  Rep.  274;  Norris  v.  Litch- 
field, 35  N.  H.  271,  69  Am.  Dec  646;  Sutton 
V.  Wauicatosa,  29  Wis.  21,  9  Am.  Rep.  534; 
Louisville,  N,  A.  d  C.  jB.  Co.  v.  Buck,  116 
Ind.  566,  2  L,  R.  A.  620,  19  N.  E.  453. 

The  running  of  the  cars  was  the  proxi- 
mate cause  of  the  accident. 

Chicago,  K.  d  W.  R.  Co.  y.  Bell,  1  Kan. 
App.  76,  41  Pac.  209. 

One  injured  while  riding  a  tricycle  on  the 
sidewalk  can  recover  only  if  the  city  was 
negligent  in  failing  to  keep  the  walk  in  suit- 
able condition  for  people  to  walk  over,  and 
he  while  riding  the  tricycle,  exercising  due 
care,  was  injured  because  of  such  negligence. 

Wheeler  v.  Boone,  108  Iowa,  236,  44  L.  R, 
A.  821,  78  N.  W.  909;  Sutphen  v.  North 
Hempstead,  80  Hun,  409,  30  N.  Y.  Supp. 
128;  Monison  v.  Syracuse,  45  App.  Div. 
421,  61  N.  Y.  Supp.  313;  Vamey  v.  Man- 
chester, 58  N.  H.  430,  40  Am.  Rep.  592. 

WhcUier  the  street  was  safe  for  travel 
was  a  question  for  the  jury  to  determine. 

Messrs.  Ansevine  ft  Cubbison,  for 
defendants  in  error: 

In  Kanaas,  in  the  absence  of  a  statute, 
cities  owe  to  the  public  the  duty  to  keep  the 
streets  in  safe  condition  for  use. 

Jansen  v.  Atchison,  16  Kan.  358;  Eudora 
y.  Miller,  30  Kan.  494,  2  Pac.  685;  Langan 
V.  Atchison,  35  Kan.  318,  57  Am.  Rep.  165, 
11  Pac.  38;  Shawnee  County  Comrs»  v.  Tope- 
ka,  39  Kan.  197,  18  Pac  161. 

The  fact  that  a  railroad  crosses  or  passes 
along  a  street  does  not  relieve  the  city  of 
this  duty. 

2  Dill.  Mun.  Corp.  3d  ed.  §  1037;  Union 
Street  R.  Co.  v.  Stone,  54  Kan.  84,  37  Pac. 
1012. 

This  duty  the  city  owes  to  anyone  who  is 
rightfully  in  the  street  for  business  or  pleas- 
ure, whether  they  are  technically  travelers 
or  not. 

Duffy  V.  Dubuque,  63  Iowa,  171,  50  Am. 
Rep.  743,  18  N.  W.  900;  McGarry  v.  Loomis, 
63  N.  Y.  104,  20  Am.  Rep.  510;  Rehberg  v. 
New  York,  91  N.  Y.  137,  43J^m.  Rep.  657; 
Grogan  v.  Broadicay  Foundry  Co.  87  Mo. 
321:  Pwrker  v.  Macon,  39  Ga.  725:  McGuire 
V.  Spence,  91  N.  Y.  303,  43  Am.  Rep.  668; 
Indiunapolis  v.  Emmelman,  108  Ind.  530,  58 
Am.  Rep.  65,  9  N.  E.  155;  Blodgett  v.  Bos- 
ton, 8  Allen,  237;  Donoho  v.  Vulcan  Iron- 
Works,  7  Mo.  App.  447,  75  Mo.  402;  Chicago 
V.  Keefe,  114  111.  222,  55  Am.  Rep.  860,  2  N. 
E.  207. 

In  Kan&as  it  has  been  held  that  a  fireman 
going  to  a  fire   (Kansas  City  v.  McDonald. 
()0  Kan.  481,  45  L.  R.  A.  429,  57  Pac.  123),  j 
a  child  playing  in  or  at  the  side  of  a  street 
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( Kansas  City  v.  Hart,  60  Kan.  684,  67  Pac. 
938),  a  person  moving  a  Deering  harvester 
(Atchison,  T.  d  8.  F.  R.  Co.  v.  Henry,  57 
Kan.  154,  45  Pac.  576),  luad  a  person  going 
into  an  alley  with  another  to  empty  slops 
therein  {Fietoher  v.  Ellsuforth,  63  Kblo, 
751,  37  Pac  115), — may  recover  for  injuries 
received  by  reason  of  defects  in  the  street, 
although  they  were  not  traveling  "in  the  or- 
dinary modes." 

It  is  no  defense  to  an  action  for  injuries 
caused  by  the  defendant's  negligence  to  show 
that  the  plaintiff  was  working  on  Sunday 
when  he  received  his  injuries,  where  the  fact 
tliat  it  was  Sunday  in  no  way  contributed 
to  the  injury. 

Elliott,  Roads  &  Streets,  473;  Chicago  ▼. 
Keeffe,  114  111.  222,  65  Am.  Rep.  860,  2  N.  E. 
267 ;  24  Am.  &  Eng.  Enc  Law,  p.  551 ;  Bish- 
op, Kon-contr.  Law,  S§  63,  64;  Beach,  Con- 
trib.  Neg.  8  81;  Wharton,  Neg.  §  331;  Cool- 
ey.  Torts,  178-180;  Patterson,  Railway  Acci- 
dent Law,  64,  65;  Louisville,  N,  A.  d  C.  R. 
Co.  V.  Frawley,  110  Ind.  18,  9  N.  K  694: 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Buck,  llfi 
Ind.  566,  2  L.  R.  A.  520,  19  N.  E.  453 ;  But- 
ton y.  WoAiwatosa,  29  Wis.  21,  9  Am.  Rep. 
634;  Knoiclton  v.  Milwaukee  City  R,  Co,  59 
Wis.  278,  18  N.  W.  17;  MerHtt  v.  Earle,  29 
N.  Y.  115,  86  Am.  Dec.  292;  Carroll  v.  8tai- 
en  Island  R.  Co.  58  N.  Y.  126,  17  Am.  Rep, 
221 ;  Platz  v.  Cohoes,  89  N.  Y.  219,  42  Am. 
Rep.  286;  Baldwin  v.  Barney,  12  R.  I.  392, 
34  Am.  Rep.  670;  Schmid  v.  Humphrey,  48 
Iowa,  652,  30  Am.  Rep.  414;  Philadelphia, 
W.  d  B.  R.  Co.  V.  Philadelphia  d  H.  de  G. 
Steam  Towboat  Co.  23  How.  209,  16  L.  ed. 
433;  Mohncy  v.  Cook,  26  Pa.  342,  67  Am. 
Dec.  419;  Smith  v.  New  York,  8.  d  W.  R. 
Co.  46  N.  J.  L.  7 ;  Opsahl  v.  Judd,  30  Minn. 
120,  14  N.  W.  575 ;  Black  v.  Lewiston,  2 
Idaho,  254,  13  Pac.  80;  Steuxirt  v.  Davis,  31 
Ark.  618,  26  Am.  Rep.  576;  Illinois  C.  R. 
Co.  y.  Dick,  91  Ky.  434,  16  S.  W.  665;  Mer- 
cfta7its*  Wharfboat  Asso.  v.  Wood,  64  Miss. 
661,  2  So.  76:  Johnson  v.  Missouri  P.  R.  Co. 
18  Neb.  690,  26  N.  W.  347;  Solarz  v.  Man- 
hattan R.  Co.  8  Misc.  656,  29  N.  Y.  Supp. 
1123;  Gross  v.  Miller,  93  Iowa,  72,  26  L.  R. 
A.  805,  61  N.  W.  385 :  Van  Auken  v.  Chicago 
d  W.  M.  II.  Co.  96  Mich.  307,  22  L.  R.  A. 
33,  55  N.  W.  971 ;  Dela/icare,  L.  d  W.  R.  Co. 
V.  Trautwdn,  52  N.  J.  L.  169,  7  L.  R.  A. 
435,  19  Atl.  178. 

Jolinston,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  Annie  Orr,  admin- 
istratrix of  the  estate  of  J.  W.  Orr,  de- 
ceased, to  recover  damages  for  the  death  of 
her  husband,  J.  W.  Orr,  alleged  to  have  re- 
sulted from  the  negligence  of  the  city.  J. 
W.  Orr  was  a  switchman  in  the  employ  of 
the  Chicago  Great  Weetem  Railway  Com- 
pany, who  was  killed  in  November  7,  1897,  at 
the  intersection  of  Central  avenue  and  Wood 
street,  in  Kansas  City.  Central  avenue, 
which  runs  east  and  west,  is  a  paved  and 
much- traveled  street,  and  Wood  street. 
which  runs  north  and  south,  is  occupied  at 
this  point  by  two  tracks  of  the  Kansas  City 
&  Northwestern  Railroad   Company,    which 
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are  also  used  by- the  Chicago  Great  Western 
Railway  Company,  the  employer  of  Orr. 
The  intersection  of  the  streets  is  planked  be- 
tween the  tracks,  and  also  between  the  rails 
of  the  tracks,  with  planks,  which  are  about 
4  inches  thick.  One  of  the  planks  on  the 
inside  of  the  rail  was  placed  from  3^4  to  4^^ 
inches  from  the  rail,  leaving  an  opening 
about  4  inches  deep.  Space  is  required  for 
the  flanges  of  the  car  wheels,  but  the  open- 
ing left  is  alleged  to  have  been  unnecessanly 
wide,  and,  further,  that  the  street  had  been 
left  in  that  dangerous  condition  for  more 
than  thirty  days  prior  to  the  accident.  In 
the  early  morning  of  the  day  mentioned,  a 
train  of  cars  was  slowly  backed  along  Wood 
street  and  over  Central  avenue.  Orr  was 
traveling  alongside  of  the  train,  and  at  tho 
intersection  it  became  necessary  for  him  to 
uncouple  the  cars;  and  it  is  alleged  that  for 
that  purpose  he  went  between  the  cars, 
stepped  into  the  hole  negligently  left  by  the 
city,  and  his  foot  was  w^ged  therein  so  that 
lie  was  thrown  down  and  crushed  by  the 
wheels  of  the  cars  and  killed.  The  defense 
of  the  city  was  that  it  was  not  required  to 
keep  the  streets  in  a  reasonably  safe  condi- 
tion for  the  use  of  switchmen  and  other 
railway  employees  passing  along  or  over  the 
streets,  ana,  further,  that  it  was  not  liable 
for  injuries  suffered  by  such  persons  while 
engaged  in  such  occupations  upon  the 
streets.  The  answer  also  included  an  aver- 
ment that  the  injury  was  the  result  of  con- 
tributory negligence.  Special  findings  of 
fact  were  made  by  the  jury,  which  are  to  the 
effect  that,  while  the  train  was  backing  over 
Central  avenue  at  the  rate  of  3  miles  per 
hour,  Orr  went  between  the  cars  to  uncouple 
them,  and  stepped  in  the  hole  mentioned, 
which  held  his  foot  so  that  he  could  not  with- 
draw it,  and  he  was  therefore  thrown  down 
and  run  over  by  the  cars.  There  was  a  fur- 
ther finding  that  the  space  left  for  the  flan- 
ges of  the  wheels  at  the  point  of  the  accident 
was  wider  than  is  usually  left  for  that  pur- 
pose, and  that  it  had  remained  in  the  same 
<»ondition  for  more  than  thirty  days  prior  to 
the  accident.  The  genenil  verdict  waa 
a<rainst  the  city,  and  the  damages  were  as- 
sessed at  the  sum  of  $5,000. 

The  main  contention  of  the  city  is  that 
the  only  duty  which  it  owes  to  the  public 
with  respect  to  streets  is  to  keep  them  in  a 
reasonably  safe  condition  for  the  ordinary 
purposes  of  travel;  that  Orr  was  not  maJcing 
such  use  of  the  streets  when  he  was  injured ; 
that  he  was  not  a  traveler,  in  the  legal  sense, 
and  therefore  no  liability  could  arise  against 
it  for  injuries  sustained  by  him  on  account 
of  defective  streets.  Cases  of  our  own  and 
other  courts  are  cited  in  which  it  is  said,  in 
substance,  that  it  is  the  duty  of  the  city  to 
keep  its  streets  in  a  reasonably  safe  and 
suitable  condition  for  travel  in  the  usual 
modes,  or  for  the  travel  that  usually  passes 
over  them.  Jansen  v.  Atchison,  16  Kan.  358; 
Wellington  v.  Gregson,  31  Kan.  99,  47  Am. 
Kep.  482,  1  Pac.  253:  Emporia  v.  Schmid- 
ling,  33  Kan.  485,  6  Pac.  893.  And  it  is  ar- 
gued from  these  that  Orr  was  not  using  the 
street  for  ordinary  travel.  The  cases  re- 
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f erred  to  do  not  undertake  to  define  the  term 
"traveler,"  nor  do  they  decide  what  are  the 
usual  modes  of  travel,  or  the  legitimate  uses 
to  which  the  streets  may  be  put.  In  most 
of  the  cases  the  purpose  of  the  court  was  to 
show  that  the  law  does  not  require  the 
streets  to  be  so  maintained  as  to  secure  abso- 
lute immunity  from  danger  in  using  them, 
and  that  the  limit  of  the  duty  of  the  city 
was  to  keep  them  in  such  a  condition  that 
persons  entitled  to  the  use  of  the  streets 
could  pass  over  or  along  them  with  reasona- 
ble safety  and  convenience.  The  fact  that 
Orr  was  a  railway  employee,  and  engaged  in 
the  performance  of  his  duties  upon  tlie 
street  when  he  was  injured,  did  not,  we 
think,  exclude  him  from  the  protection  of 
the  law,  or  relieve  the  city  from  liability  for 
injuries  to  him  resulting  from  its  negligence. 
The  corporate  duty  of  the  city  is  to  keep  the 
streets  reasonably  safe  and  convenient  for 
all  those  who  rightfully  use  them,  and  who 
have  occasion  to  pass  over  them  for  purposes 
of  business,  convenience,  or  pleasure.  The 
railway  was  placed  in  the  street  with  the 
consent  and  by  the  authority  of  the  city.  It 
was  one  of  the  ordinary  uses  to  which  that 
street  was  put,  and  the  employees  of  the 
company  while  engaged  in  the  performance 
of  their  duties  were  required  to  pass  along 
and  over  the  street.  While  so  engaged  they 
were  not  travelers,  in  a  technical  sense,  but 
they  were  making  an  appropriate  and  legiti- 
mate use  of  the  street,  and  one  which  was 
within  the  contemplation  of  the  city  when 
the  right  to  such  use  was  granted.  In  de- 
termining the  duty  and  liability  of  the  city, 
the  terms  "travel"  and  "traveler"  are  not  to 
be  given  a  narrow  and  restricted  meaning, 
but  should  be  held  to  embrace  such  legiti- 
mate uses  as  may  be  made  by  persons  having 
occasion  to  pass  over  them  while  engaged  in 
any  of  the  duties  of  life,  and  persons  using 
the  street  as  Orr  was  when  the  injury  was 
sustained.  Orr  was  rightfully  in  the  street, 
his  duties  required  him  to  pass  along  and 
over  it,  and  he  was  as  much  entitled  to  a 
safe  and  convenient  place  to  walk  there  as 
the  conductor  of  a  street  car,  the  driver  of  a 
dray,  or  other  person  engaged  in  his  ordin- 
ary business.  A  city  is  not  required  to  pre- 
pare and  maintivin  its  streets  for  unusual 
and  extraordinary  uses,  such  as  the  moving 
of  heavy  buildings  or  the  traveling  over  the 
streets  with  stilts,  but  the  use  made  of  the 
street  by  Orr  was  neither  unusual  nor  extra- 
ordinary. It  was  just  such  use  as  was  made 
of  the  street  frequently  every  day,  and  which 
the  city  must  have  had  in  contemplation 
when  the  right  to  such  use  was  conferred. 
The  fact  that  it  may  have  been  the  duty  of 
the  railway  company,  under  its  contract 
with  the  city,  to  construct  and  keep  its 
tracks  in  a  suitable  and  safe  condition  for 
those  who  have  occasion  to  pass  over  tho 
street,  does  not  discharge  the  city  from  its 
duty  to  the  public  to  keep  the  street  in  re- 
pair, nor  relieve  it  from  liability  for  the  con- 
sequences of  its  negligence  in  that  respect. 
Vnion  Street  R.  Co.  v.  Stone,  54  Kan, 
83,  37  Pac.  1012.  Our  conclusion  is  that 
it  was   the   duty   of   the   city   to   keep   the 
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streets  in  a  reasonably  safe  oondition  for  the 
use  of  Orr,  or  anyone  else  who  had  occasion 
to  pass  over  the  streets  while  engaged  in  any 
of  the  ordinary  pursuits  or  duties  of  life. 
Fletcher  v.  FAlsicorth,  53  Kan.  751,  37  Pac. 
115;  Kansas  City  v.  Hart,  60  Kan.  684,  57 
Pac.  938;  Duffy  v.  Duhuque,  63  Iowa,  171, 
50  Am.  Rep.  743,  18  N.  W.  900;  McQwrry  v. 
Loomis,  63  N.  Y.  104,  20  Am.  Rep.  510;  Reh- 
herg  v.  New  York,  91  N.  Y.  137,  43  Am.  Rep. 
657;  McQuire  v.  Spence,  91  N.  Y.  303,  43 
Am.  Rep.  668 ;  Parker  v.  Macon,  39  Ga.  726, 
99  Am.  Dec.  486 ;  Orogan  v.  Broadway  Foun- 
dry Co.  87  Mo.  321. 

An  objection  is  made  to  a  recovery  be- 
cause of  an  alleged  violation  of  the  Sunday 
law.  The  accident  occurred  on  Sunday 
morning.  The  statute  forbids  all  labor  on 
that  day,  except  works  of  necessity  and 
charity.  Orr  was  at  work  as  a  switchman, 
and  assisting  in  the  operation  of  a  railway 
train,  when  he  was  injured  and  killed;  and 
the  city,  assuming  the  position  of  a  cham- 
pion of  the  Sunday  law,  insists  that  it  is  not 
liable  for  its  own  negligent  acts,  because  Orr 
was  a  transgressor  of  the  law.  The  opera- 
tion of  a  railway  train  or  other  public  con- 
veyance may  be  a  work  of  necessity,  and 
there  is  nothing  in  the  record  to  show  that 
the  operation  of  the  train  on  this  occasion 
was  not  a  work  of  necessity.  Aside  from 
that  ctuisideration,  the  violation  of  the  Sun- 
day law,  if  in  fact  it  was  violated,  was  not 
the  efficient  or  proximate  cause  of  the  in- 
jury to  the  plaintiff,  nor  an  essential  ele- 
ment of  her  cause  of  action.  The  general  rule 
is  that  a  plaintiff  will  not  be  permitted  to 
recover  when  it  is  necessary  for  him  to  prove 
his  own  illegal  act  or  contract,  as  a  part 
of  his  cause  of  action;  but  the  time  when 
the  injury  occurred  does  not  constitute  the 
foundation  of  the  action,  and  plaintiff  could 
prove  her  cause  of  action  without  proving 
that  her  husband  was  violating  the  law 
when  the  injury  occurred.  The  time  when 
the  injury  was  inflicted  is  only  an  incident  to 
the  efficient  cause  of  the  injury.  The  injury 
occurred  by  reason  of  the  defect  in  the 
street,  and  was  as  liable  to  have  occurred 
under  similar  circumstances  on  Saturday  or 
Monday  as  it  did  on  Sunday.  There  was  not 
even  a  remote  relation  between  the  violation 
of  the  Sunday  law  and  the  injury  which  re- 
sulted from  the  negligence  of  the  city  in 
maintaining  its  streets  in  a  proper  condi- 
tion. In  Louisi>ille,  N,  A.  d  C.  R.  Co.  v. 
Frawley,  110  Ind.  30,  9  N.  E.  600,  it  is  said 
that  "the  fact  that  one  who  sustains  injury 
by  the  negligent  or  wrongful  act  of  another 
may  have  b€«n  at  the  time  of  the  injury  act- 
ing in  disobedience  of  his  collateral  obliga- 
tion to  the  state,  which  required  of  him  the 
observance  of  the  Sunday  laws,  will  not  pre- 
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vent  a  recovery  from  one  whose  wrongful  or 
negligent  act  or  omission  was  the  proximate 
cause  of  said  injury."  See  also  Sutton  v. 
Wauwutosa,  29  Wis.  21,  9  Am.  Rep.  534; 
Louisviilt,  .V.  A.  d  C.  R.  Co.  v.  Buck,  116 
Ind.  500,  2  L.  R.  A.  520,  19  N.  E.  453;  Phil- 
adelphia, W,  d  B.  R.  Co.  V.  Philadelphia  d 
II.  de  O.  Steam  Towhoat  Co,  23  How.  209, 
16  L.  ed.  433;  Mohney  v.  Cook,  26  Pa.  342, 
67  Am.  Dec.  419;  Baldtvin  v.  Barney,  12  R. 
I.  392,  34  Am.  Rep.  670;  Merritt  v.  Earle, 

29  N.  Y.  115,  86  Am.  Dec.  292;  Carroll  v. 
Staten  Island  R.  Co.  58  N.  Y.  126,  17  Am. 
Rep.  221;  Platz  v.  Cohoes,  89  N.  Y.  219,  42 
Am.  Rep.  286;  Schmid  v.  Humphrey,  48 
Iowa,  652,  30  Am.  Rep.  414;  Opsahl  v.  Judd, 

30  Minn.  126,  14  N.  W.  575;  Illinois  C.  R, 
Co.  V.  Dick,  91  Ky.  434,  15  S.  W.  665;  Black 
V.  Lewiston,  2  Idaho,  254,  13  Pac.  80;  Gross 
V.  Miller,  93  Iowa,  72,  26  L.  R.  A.  605,  61  N. 
W.  385 ;  Solarz  v.  Manhattan  R.  Co.  8  Misc. 
056,  29  N.  Y.  Supp.  1123;  Steu>art  v.  Davis, 

31  Ark.  518,  25  Am.  Rep.  576;  Van  Auken 
V.  Chicago  d  W.  M.  R.  Co.  96  Mich.  307,  22 
L.  R.  A.  33,  55  N.  W.  971;  Patterson,  Rail- 
way Acci.  Law,  64;  Cooley,  Torts,  178: 
Wharton,  Neg.  §  331 ;  Beach,  Contrib.  K<*<r. 
5  81.  It  is  true  that  some  of  the  New  Eng- 
land courts  hold  to  a  contrary  view,  but  such 
holding  is  against  reason  and  the  great 
weight  of  authority. 

We  think  the  case  was  fairly  submitt^  to 
the  jury  by  the  charge  of  the  court.  There 
is  complaint  that  the  court  assumed  that  the 
defect  in  the  street  was  an  act  of  negligence 
on  the  part  of  the  city,  because  of  some  lan- 
guage that  was  used  in  one  of  the  instruc- 
tions ;  but  it  appears  that  like  language  was 
used  by  the  city  in  its  request  for  instruc- 
tions, and  hence  the  city  is  hardly  in  a  posi- 
tion to  complain.  However,  the  wholp 
charge  indicates  that  the  question  of  wheth- 
er it  was  negligence  to  leave  such  a  hole  in 
the  street  as  existed  there  was  submitted  to 
the  jury,  and  must  have  been  so  imderstood 
by  the  jury  itself.  The  charge  also  fairly 
presented  to  the  jury  the  subject  of  proxi- 
mate and  efficient  cause,  as  applied  to  the  ac- 
cident under  consideration,  and  we  find  no 
substantial  objections  to  any  of  the  instruc- 
tions. No  error  was  committed  in  the  re- 
fusal to  submit  certain'  special  quf^tion^, 
and  we  think  there  was  sufficient  testimony 
tending  to  show  that  the  injury  and  death 
were  the  result  of  the  defect  in  the  street. 
Upon  this  question  the  testimony  is  not  as 
clear  as  might  have  been  wished,  but  we  re- 
gard it  to  be  sufficient  to  take  the  case  to 
the  jury,  and  to  sustain  the  finding  that  has 
been  made. 

It  follows  that  the  judgment  of  the  court 
helow  must  he  affirmed. 
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MISSOURI  SUPREME  COURT. 


STATE  of  Missouri  ex  rel.  Andrew  M.  HAM- 
ILTON 

V. 

J.  E.  GUIXOTTE,  Probate  Judge. 
(156  Mo.  513.) 

1.  AdinlniiitrAtion  irranted  darlnar  tlie 
time  of  a  irill  eontcst  under  Rev.  Stat. 
3  880,  %  13,  contiuueB  during  the  pendency 
of  an  appeal  from  the  circuit  court  to  the 
supreme  court. 

2.  A  probate  court  loses  Jurisdletlon 
over  the  administration  of  a  decedent's  es- 
tate when  suit  is  brought  in  the  circuit  court 
under  Rev.  Stat.  1880,  \  8S88,  to  contest  a 
will,  and  it  therefore  cannot  revoke  the  ap- 
pointment of  an  administrator  pendente  lite 
while  an  appeal  from  the  decision  of  the  cir- 
cuit court  is  pending. 

3.  Tlie  filinar  In  a  probate  court  of  a 
transcript  of  the  proceedlnjrs  of  a 
circuit  court  In  a  will  contest  does  not 
give  the  probate  court  any  Jurisdiction  to  re- 
voke the  administration  pendente  lite,  since 
the  attitude  of  the  circuit  court  toward  the 
probate  court  is  that  of  an  appellate  court, 
and  the  result  of  the  will  contest  in  the  cir- 
cuit court  can  reach  the  probate  court  only 
through  a  certificate  from  the  former  to  the 
latter. 

4.  No  bond  Is  necessary  on  appeal  in  a 
will  contest  from  the  circuit  court  to  the  su- 
preme court  of  Missouri  in  order  to  continue 
an  administration  granted  during  the  time 
of  the  contest,  since  the  appeal  Itself,  from 
the  very  nature  and  necessity  of  the  case, 
carries  its  own  supersedeas  along  with  it. 

5.  A  remedy  by  appeal  or  Trrit  of  error 
is  not  sufficient  to  bar  certiorari,  unless  it  is 
adequate  to  meet  the  necessities  of  the  case. 

6.  An  adeauate  remedy  by  appeal, 
^vlilch  Mv\\\  bar  certiorari.  Is  a  rem- 
edy which  is  equally  beneficial,  speody.  and 
sufficient ;  not  merely  a  remedy  which  at 
some  time  In  the  future  will  bring  about  a 


NoTK. — Exceptions  to   the  rule  that  certiorari 
icill  not  lie  where  there  is  an  appeal. 

1.  Introduction. 

II.  When  exigency  of  the  case  calls  for  the 
remedy. 

a.  When  remedy  hy  appeal  is  undoubted. 

b.  Where  the  remedies  are  cumulative. 

c.  Want  of  Jurisdiction. 

d.  Where  appeal  is  a  trial  de  novo. 

III.  Constitutional  grants  and    legislative    en- 

croachments. 

IV.  From  United  States  Supreme  Court  to  cir- 

cuit court  of  appeals. 

I.  Introduction. 

The  difficulty  of  attempting  to  lay  down  a 
fixed  rule  aa  to  when  certiorari  will  be  awarded 
in  a  case  where  an  appeal  is  provided  is  ex- 
emplified by  the  two  principal  cases,  decided 
by  the  same  court,  by  a  divided  court  in  each 
Instance ;  and  in  ooe  case  with  an  inter-division 
of  the  concurring  judges. 

Certiorari  is  not  a  writ  of  right,  but  is  is- 
sued only  in  the  discretion  of  the  court. 

It  Is  not  so  often  used  as  mandamus  and 
prohibition  in  cases  where  appeal  is  slow,  dif- 
ficult, or  Inadequate,  because  mere  annulment, 
which  is  all  that  can  be  obtained  on  certiorari, 
will  rarely  afford  the  adequate  relief. 
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reversal  of  the  judgment  complained  of,  but 
a  remedy  which  will  promptly  relieve  the 
petitioner  from  the  injurious  effects  of  that 
judgment,  and  the  acts  of  the  inferior  court 
or  tribunal. 

(Valliant  and  Robinson   dissent  from  proposi- 
tion h) 
{Qantt,   Ch.  J.,   and   Burgess   and   Brace,  J  J., 
dissent  from  portions  of  the  opinions.) 

(June  4,  1900.) 

CERTIORARI  to  review  an  order  of  de- 
fendant restoring  Maggie  McCune  to 
her  rights  as  executrix  of  the  estate  of 
Thomas  G.  Hall,  deceased,  from  which  she 
had  been  removed  during  a  proceeding  to 
contest  the  will.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samnel  W.  Hilt  and  Charles 
C.  Madison,  for  relator: 

The  administrator  pendente  lite  was  to  be 
appointed,  in  the  language  of  the  statute, 
"during  the  time  of  such  contest,''  and  such 
time  should  be  from  the  time  suit  is  insti- 
tuted contesting  the  validity  of  the  will  un- 
til it  is  fully  and  finally  adjudicated. 

The  sections  of  our  statute  in  pari  materia 
should  be  construed  together,  as  parts  of 
different  statutes  relating  to  the  same  sub- 
ject-matter. 

Rogers  v.  Dively,  51  Mo.  193;  Lamb  v. 
Helm,  56  Mo.  420;  State  ex  rel.  Alder  son 
v.  Moehlenkamp,  133  Mo.  134,  34  S.  W.  468. 

Where  a  case  is  not  expressly  provided  for 
by  the  statute,  if  it  is  so  clearly  within  its 
reason  as  to  warrant  the  inference  that  the 
legislature  having  the  case  in  contemplation 
deemed  it  unnecessary  expressly  to  enume- 
rate it,  the  court  may  extend  the  words  of 
the  statute  to  such  case,  although  in  the 
primary  sense  they  may  not  include  it. 


There  is  no  certiorari  in  Connecticut.  In 
Kansas,  Xebraslca,  Ohio,  and  Wyoming  the  writ 
has  been  abolished,  and  it  does  not  appear  that 
In  any  of  those  states  any  attempt  has  been 
made  to  question  the  validity  or  constitution- 
ality of  the  statute  of  alMlition. 

In  Oregon  certiorari  and  appeal  are  concur- 
rent remedies ;  and  on  the  review  the  court  may 
affirm,  modify,  reverse,  or  annul  the  decision 
or  determination  reviewed. 

In  Colorado  there  are  two  statutory  proceed- 
ings under  the  title  of  certiorari,  one  for  the 
purpose  of  reviewing  under  certain  circum- 
stances the  action  of  an  inferior  tribunal,  board, 
or  officer,  the  other  for  the  purpose  of  securing 
a  trial  de  novo  of  causes  previously  heard  by 
Justices  of  the  peace,  where,  without  fault  on 
his  part,  the  petitioner  is  unable  to  take  his 
appeal  In  the  ordinary  way. 

It  is  used  for  the  latter  purpose  In  several 
states  in  which  the  name  of  the  original,  ex- 
traordinary, prerogative  writ — the  strong  right 
arm  of  the  King's  bench — is  appended  to  a 
process  which  is  made  to  serve  the  purpose  of 
the  cheapest  kind  of  an  appeal  from  the  most 
inferior  tribunal. 

Yet  even  in  these  states,  as  In  all  the  others 
in  which  it  has  not  been  abolished,  the  common- 
law  writ  of  certiorari  will  be  awarded  upon  the 
arrival  of  the  necessary  emergency. 
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Endlich,  Interpretation  of  Statutes,  9  19. 

Words  used  in  a  statute  admit  of  indefi- 
nite extension  or  restriction  according  to  the 
subject  to  which  they  relate. 

Id.  §  26. 

The  temporary  adjninistrator  while  in 
charge  acts  in  the  character  of  a  receiver, 
and  should  take  charge  of  all  the  property 
the  right  to  which  may  be  affected  by  the 
contest,  to  preserve  it  for  those  who  may  be 
entitled  to  it  at  the  end  of  the  suit. 

Re  Soulard,  141  Mo.  672,  43  S.  W.  617. 

Every  legislative  change  of  this  statute 
haa  been  to  make  its  language  more  exten- 
sive, and  the  interpretation  of  the  courts  has 
been  that  it  includes  the  entire  period  of  the 
litigation. 

Rogei'8  V.  Dively,  51  Mo.  193  j  Re  Catron, 
82  Mo.  App.  416. 

An  appeal  to  the  supreme  court  is  a  con- 
tinuation of  the  suit. 

Macklin  v.  AUenherg,  100  Mo.  337,  13  S. 
W.  350:  Brown  v.  Ryder,  42  N.  J.  Eq.  356,  7 
Atl.  568. 

The  duties  of  an  administrator  and  re- 
ceiver, pending  suit,  commence  from  the  date 
■of  the  order  of  appointment,  and,  if  the  de- 
cree in  the  action  is  appealed  from,  do  not 
cease  until  the  appeal  has  been  disposed  of. 

Taylor  v.  Taylor,  L.  R.  6  Prob.  Div.  29; 
Woerner,  American  Law  of  Administration, 
2d  ed.  §  181;  Rohimon's  Estate,  12  Phila. 
14 ;  Foster  v.  Rucker,  26  Mo.  494. 

Neither  contestants  nor  proponents  owe 
any  obligation  to  each  other  either  before  or 
after  the  judgment  in  the  circuit  or  supreme 
court,  and  this  is  true  whether  the  will  is 
established  or  not. 

Cash  V.  Lust,  142  Mo.  632,  44  S.  W.  724. 

A  man's  property  at  his  death  passes  into 
the  hands  of  the  law  for  administration,  and 
is  regarded  as  in  the  custody  of  the  law,  for 
the  benefit  of  all  persons  interested. 

Bartlett  v.  Hyde,  3  Mo.  490:  McPike  v. 
McPike,  111  Mo.  226,  20  S.  W.  12;  Bamhrick 


V.  Webster  Groves  Presby.  Church  Asso.  53 
Mo.  App.  225. 

The  administrator  occupies  more  nearly 
the  position  of  a  receiver  who  acts  under  the 
order  and  direction  of  the  court. 

Lamb  v.  Helm,  56  Mo.  429;  Hawkins  Y. 
Cunningham,  67  Mo.  418. 

When  a  mortgage  is  foreclosed,  and  an  ap- 
peal  taken  from  the  decree,  the  suit  may  be 
considered  as  still  pending  for  the  purpose  of 
the  appointment  of  a  receiver  of  the  rents 
and  profits. 

2  Elliott.  Railroads,  §  552. 

Messrs.  Floumoy  ft  Flonmoy,  for  re- 
spondent : 

The  judgment  in  this  case  is  of  the  kind 
known  as  self-executing.  The  mere  pro- 
nouncement of  it  is  its  execution.  It  de- 
clares the  instrument  offered  to  be  the  la«t 
will  of  the  testator,  and  so  must  ever}-  indi- 
vidual and  every  court  in  every  collateral 
proceeding,  until  that  judgment  be  reversed 
by  this  court.  Such  a  judgment  is  in  no 
wise  affected  by  an  appeal. 

State  ex  rel.  Craig  v.  Woodson,  128  Mo. 
497,  31  S.  W.  105;  Missouri  P.  R.  Co.  v.  At- 
kison,  17  Mo.  App.  484;  Freeman,  Judgm.  $ 
328. 

The  reasons  for  the  appointment  of  this 
special  administrator  while  a  contest  is 
pending  in  the  circuit  court  are  pbvious. 
They  are  that  there  may  be  someone  to  act 
as  curator  of  the  estate  to  preserve  it,  while 
the  executor  named  in  the  will  or  the  regular 
administrator  is  not  qualified  to  act. 

Lamb  v.  Helm,  56  Mo.  420. 

As  soon  as  a  determination  of  the  contest 
in  the  circuit  court  has  established  the  va- 
lidity of  the  will,  and  thereby  qualified  the 
executor  under  it  to  act,  the  reasons  for  con- 
tinuing a  special  administrator  cease. 

A  contest  brought  in  the  circuit  court  va- 
cates an  order  of  the  probate  court  admitting 
the  will  to  probate,  and  the  trial  is  de  novo  : 


Section  414  of  the  civil  practice  act  of  the 
former  territory  of  Idaho  contained  the  same 
provision  in  regard  to  certiorari  as  is  now  con- 
tained in  the  Code  of  the  state,  and  is  identi- 
cal with  the  provision  of  the  Code  of  Procedure 
of  California,  and  subacantially  with  the  Codes 
or  statutes  of  Illinois,  Iowa,  Montana,  Nevada, 
Teniiesse?.  and  Utah. 

In  n  case  arising  under  that  provision,  the 
supreme  court  of  the  territory  held  that,  in  or- 
der that  the  writ  of  certiorari  might  be  granted, 
three  things  must  appear;  to  wit:  (1)  That 
the  court  or  Judge  below  exceeded  his  jurisdic- 
tion;  (2)  that  there  is  no  appeal  provided  by 
law  from  the  Judgment  or  decision  of  the  court ; 
(3)  that  there  Is  no  other  plain,  speedy,  and 
adequate  remedy.  If  any  one  of  these  things 
is  wanting  the  writ  cannot  he  granted.  Peo- 
ple €x  rel.  Huston  v.  Lindsay,  1  Idaho.  394. 

The  writ  of  certiorari  lies  only  in  those  cases 
in  which,  in  the  exorcise  of  judicial  functions, 
an  excess  of  Jurisdiction  has  occurred ;  and  in 
which  "there  is  no  appeal,  etc."  Unless  the 
case  be  brought  within  both  these  conditions, 
the  writ  must  be  dismissed.  Rennett  v.  Wal- 
lace, 43  Cal.  25 ;  Mililven  v.  Iluber,  21  Cal.  166 ; 
Paut  V.  Mason,  47  Cal.  7  ;  Tucker  v.  San  Fran- 
cisco City  &  County  Justices'  Ct.  120  Cal.  512, 
52  Pac.  SOS. 

As  has  been  said,  in  the  award  or  refusal  of 
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the  writ  the  courts  exercise  a  more  liberal  dis- 
cretion than  In  regard  to  any  other  matter,  k 
having  been  decided  that  it  may  be  refused  even 
where  there  is  no  laches  on  the  part  of  the  pe- 
titioner, and  errors  are  apparent  upon  the  rec- 
ord, if  the  Judgment  appears  upon  the  whole 
to  be  right ;  and  even  where  prejudicial  errors 
are  apparent  It  will  be  refused  ,If  great  pnblic 
inconvenience  will  result  from  its  issue.  Bur- 
gett  V.  Apperson,  52  Ark.  213.  12  S.  W.  559. 

Or  where  there  has  been  great  delay  in  a|>- 
plying  for  a  remedy,  and  public  Improvements 
have  been  erected  and  paid  for  In  the  mean- 
time. Parties  injured,  or  supposing  themselves 
to  be  so,  should  be  remitted  to  the  ordinary 
remedies  afforded  them  by  the  law,  rather  than 
allowed  to  seek  redress  through  the  Instrument- 
ality of  certiorari.  Keys  v.  Marin  County 
Supers.  42  Cal.  252. 

And  where,  on  the  return  to  a  certiorari.  It 
appears  from  the  proceedings  that  substantial 
Justice  had  been  done,  or  that  ruinous  conse- 
quences would  follow  the  reversal,  and  the  par- 
ties cannot  be  placed  in  statu  quo,  the  court 
will  exercise  the  discretion  residing  in  It.  and 
refuse  the*  peremptory  writ.  Hagar  v.  Yolo 
County  Supers.  47  Cal.  222:  Rutland  v.  Wor- 
cester County  Comrs.  20  Pick.  71. 

This  extreme  discretion,  If  It  Is  proper  to  so 
term  !t,  renders  it  somewhat  difficult  to  arrange 
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but  it  is  not  so  with  an  appeal  from  the  de- 
termination of  the  circuit  court. 

The  duties  of  an  administrator  pendente 
lite  are  to  preserve  and  protect  the  estate  un- 
til it  can  be  placed  in  the  hands  of  the  per- 
manent executor  or  administrator. 

Woerner,  American  Law  of  Administra- 
tion, p.  181. 

In  case  of  an  executor's  absence  from  the 
state,  if  he  has  not  abandoned  the  admin- 
istration, he  is  entitled  to  resume  it  when 
he  returns. 

Re  Estca,  65  Mo.  App.  38. 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

The  will  of  Thomas  G.  Hall  was  admitted 
to  probate  in  the  probate  court  of  Jackson 
county,  and  letters  testamentary  without  re- 
quirement of  bond  issued  to  his  daughter  and 
executrix,  Maggie  McCune.  These  things 
being  done,  relator  brought  suit  in  the  cir- 
cuit court  of  Jackson  county  to  contest  the 
will.  A  change  of  venue  transferred  this 
cause  to  the  Cass  circuit  court.  Pending 
this  suit,  the  probate  court  appointed  an  ad- 
ministrator pendente  lite  of  Hall's  estate, 
and  ordered  the  executrix  to  turn  over  the 
estate  to  him,  which  was  done.  The  will 
conte«^t  in  Cass  county  resulted  in  establish- 
ing the  paper  writing  as  the  last  will  of 
Hall,  and  thereupon  relator  paid  the  costs, 
and  appealed  to  this  court,  but  gave  no  bond. 
That  appeal  is  still  pending.  Upon  being 
advised  of  the  result  of  the  will  contest  in 
the  Cass  circuit  court,  the  executrix  applied 
to  be  reinstated  in  her  former  position.  Her 
application  was  granted,  and  relator  ordered 
to  turn  over  the  estate  to  her.  To  prevent 
execution  of  this  order,  certiorari  is  prayed, 
and  a  motion  to  quash  that  order  interposed. 

Various  sections  of  the  statute  are  relied 
on  by  the  adverse  litigants  to  this  record, 
both  to  uphold  as  well  as  to  overthrow  the 


action  of  the  probate  court,  which  sections 
will  now  be  quoted. 

Rev.  Stat.  1889,  $  13,  provides:  "If  the 
validity  of  a  will  be  contested,  or  the  execu- 
tor be  a  minor,  or  absent  from  the  state,  let- 
ters of  administration  shall  be  granted  dur- 
ing the  time  of  such  contest,  minority  or  ab- 
sence to  some  other  person,  who  shall  take 
chapge  of  the  property  and  administer  the 
same  according  to  law,  under  the  direction 
of  the  court,  and  account  for  and  pay  and 
deliver  all  the  money  and  property  of  the  es- 
tate to  the  executor  or  regular  administra- 
tor when  qualified  to  act.'' 

Sections  8888  and  8889,  Id.,  are  the  follow- 
ing: 

"If  any  person  interested  in  the  probate 
of  any  will  shall  appear  within  five  years 
after  the  probate  or  rejection  thereof,  and, 
by  petition  to  the  circuit  court  of  the  county, 
contest  the  validity  of  the  will,  or  pray  to 
have  a  will  proved  which  has  been  rejected, 
an  issue  shall  be  made  up,  whether  the  writ- 
ing produced  be  the  will  of  the  testator  or 
not,  which  shall  be  tried  by  a  jury,  or  if 
neither  party  require  a  jury,  by  the  court. 

"The  verdict  of  the  jury  or  the  finding  and 
judgment  of  the  court  shall  be  final,  saving 
to  the  court  the  right  of  granting  a  new 
trial,  as  in  other  cases,  and  to  either  party 
an  appeal,  in  matters  of  law,  to  the  supreme 
court  or  to  the  St.  Louis  and  Kansas  City 
courts  of  appeal." 

The  facts  already  related  and  the  statu- 
tory provisions  quoted  give  rise  to  these 
questions :  First.  What  is  meant  by  the  ex- 
pression, "during  the  time  of  such  contest?" 
Second.  What  effect  did  the  suit  brought  in 
the  circuit  court  to  contest  the  will  have  up- 
on the  jurisdiction  of  the  prqbate  court? 
Third.  What  effect  upon  the  jurisdiction  of 
the  probate  court  did  the  appeal  have  which 
was  taken  from  the  circuit  court  to  this 
court? 

1.  The  initial  question  above  propounded 


under  particular  heads  or  groups  the  similar 
Instances  wherein  certiorari  has  been  used  not- 
withstanding the  right  to  appeal,  each  case  as 
it  might  be  said  standing  on  Its  own  feet. 

There  are,  however,  certain  governing  rules 
or  principles  with  respect  to  the  writ  of  cer- 
tiorari and  appeal,  and  they  are : 

The  governing  principle  with  respect  to  the 
writ  of  certiorari  and  the  right  of  appeal  Is, 
that  the  certiorari  always  lies,  unless  it  is  ex- 
pressly taken  away ;  and  an  appeal  never  lies 
unless  it  is  expressly  given  by  statute.  Kez  v. 
Cashiobury,  8  Dowl.  ft  R.  35. 

It  Is  the  essential  criterion  of  appellate  ju- 
risdiction that  it  revises  and  corrects  errors 
committed  in  the  progress  of  a  cause  already 
instituted,  but  does  not  create  the  same.  Ar- 
nett  V.  McCain,  47  Ark.  411,  1  S.  W.  873  ;  Mar- 
bury  T.  Madison,  1  Cranch,  149,  2  L.  ed.  64  ; 
Ex  parte  Allis,  12  Ark.  101. 

The  right  of  appeal,  both  as  to  its  existence 
and  the  manner  of  Its  exercise,  is  a  creature 
of  the  statute,  and,  unless  given  in  express 
terms  or  by  necessary  implication.  It  does  not 
exist.     Golding  v.  Jennings,  1  Utah,  135. 

Writs  of  certiorari  are  granted  only  at  the 
discretion  of  the  court,  and  are  not  allowed  eat 
dehito  fu9titi<r.  Discretion,  however,  when  ex- 
ercised by  a  court,  does  not  mean  precisely 
what  the  word  at  common  parlance  may  seem 
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to  import.  A  legal  discretion  Is  employed ;  a 
discretion  to  be  exercised  according  to  the  rules 
of  law.  If  the  rights  of  a  party  have  been  In- 
fringed to  his  detriment  by  the  erroneous  do- 
ings of  an  inferior  tribunal  he  may  justly  claim 
redress :  and  it  will  be  the  duty  of  a  court  to 
afPord  it  to  him.     Gushing  v.  Gay,  23  Me.  9. 

The  character  of  the  act  or  determination 
sought  to  be  revlew^ed,  rather  than  the  tribu- 
nal or  officer  by  which  the  act  or  determination 
is  made,  is  the  test  for  determining  whether  the 
writ  should  be  issued.  Quinchard  v.  Alameda, 
113  Cal.  664,  45  Tac.  856. 

II.  When  exigency  of  the  cane  caUs  for  the  rem- 
edy. 

a.  When  remedy  hy  appeal  is  undoubted. 

Where,  in  a  proceeding  under  a  statute  for 
the  opening  of  highways,  claimants  for  damages 
were  entitled  to  an  appeal  If  dissatistled  with 
the  amount  allowed ;  and  there  had  been  mate- 
rial error  In  the  appointment  of  the  commis- 
sioners to  make  the  aiH>rai8al, — it  was  held 
that  the  right  of  appeal  was  given  in  addition 
to  the  right  of  appraisement  made  under  a 
proper  observance  of  the  law;  that  the  claim- 
ant was  entitled,  first,  to  a  due  appraisement ; 
and  that,  as  there  was  error  in  the  appointment 
of  the  commissioners,  he  was  not  forced  to  his 
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is  aa  comprehensive  so  far  as  concerns  the 
borders  and  boundaries  of  this  case,  as  the 
two  commandments  on  which  hang  "all  the 
law  and  the  prophets/'  It  has  been  deter- 
mined of  words  similar  to  those  here  liti- 
gated that  "during  the  term/'  as  used  in  the 
Constitution  of  California,  means  "during 
the  time  or  period  for  which  the  officer  is 
elected.  People  ex  rel.  Atty.  Oen.  v.  Bur- 
bank,  12  Cal.,  loc.  cit,  392.  In  that  case  the 
Constitution  of  that  state  provided  that 
"dii»trict  judges  shall  not  be  eligible  to  any 
other  office  during  the  terms  for  which  they 
shall  have  been  elected;  and  further  that 
their  compensation  shall  not  be  increased  or 
diminished  during  that  term."  In  discuss- 
ing these  provisions  the  court  says:  "If  A 
is  elected  district  judge,  and  enters  upon  the 
office,  or  accepts  it  for  a  day,  he  is  disquali- 
fied for  other  office  during  the  whole  period 
of  six  years;  and  so,  after  his  election,  it 
would  not  be  competent  for  the  legislature 
to  change  the  compensation."  And  they  say 
their  only  difficulty  in  construing  these  pro- 
visions "is  the  difficulty  of  making  clearer 
what  the  Constitution  has  made  palpable." 
And  it  has  been  determined  also  that  the 
legal  import  of  the  words  "during  cover- 
ture," ae  explained  by  Lord  Coke  (vol.  1, 
p.  149),  mean  "while  the  marriage  lasts." 
Citing  State  v.  Fry,  4  Mo.,  loo.  cit.  169.  In 
§  13,  supra,  are  grouped  together  three 
classes  of  cases  authorizing  and  commanding 
the  appointment  of  an  administrator  pen- 
dente lite,  to  wit:  (1)  "During  the  time 
of  such  contest;"  (2)  "during  the  time  of 
such  minority;"  (3)  "during  the  time  of 
such  absence."  Concerning  an  appointment 
durante  absentia  it  has  been  ruled  that  such 
administration  is  at  an  end  the  moment  the 
absentee  returns.  Schouler,  Ex'rs.  2d  ed.  § 
133.  So  that,  if  it  be  error  to  revoke  the 
appointment  of  an  administrator  pendente 
lite  while  the  executor  remains  a  minor,  or 
while  he  remains  absent  from  the  state,  it 


must  be  equally  error  to  revoke  such  an  ap- 
pointment while  the  contest  over  the  will 
is  still  in  progress.  No  reason  can  be  urged 
why  revocation  of  letters  granted  during 
minority  or  absence  should  not  occur  during 
those  periods  that  should  not  apply  with 
equal  force  to  letters  granted  "during  the 
time  of  such  contest."  In  the  old  law  the 
words  were  "during  such  contest."  Laws 
1825,  p.  94,  §  6.  At  the  revision  of  1835  the 
words  "the  time  of"  were  added  (Rev.  Stat. 
1835,  p.  42,  §  9),  as  if  to  give  emphasis  to 
the  other  words  of  the  section  by  those  which 
were  subsequently  added.  The  administra- 
tor thus  appointed  "during  the  time  of  such 
contest"  is  commonly  called  an  administra- 
tor pendente  lite,  which  means  an  adminis- 
trator "during  litigation."  Wharton  Law 
Diet.  Now,  lis  means  "a  suit,  action,  contro- 
versy, or  dispute"  (Wharton  Law  Diet.), 
and  "dispute  is  a  conflict  or  contest"  ( Stand- 
ard Diet.).  "Controversy  is  a  disputed 
question;  a  suit  at  law"  (Id.)  ;  and  lis  pen- 
dens is  a  pending  suit  (Wharton  Law  Diet.). 
So  that,  as  long  as  the  lis  continues  pendens, 
so  long  does  the  administrator  appointed 
during  litigation  remain  a  provisional  ad- 
ministrator. And  the  pendens  of  the  lis  is 
not  disturbed  nor  in  any  manner  affected  by 
the  fact  of  an  appeal  taken  from  the  circuit 
court  to  this  court.  Real  Estate  Sav.  Inst. 
V.  Collonious,  6r3  Mo.,  loc^t.  294;  Gilman  v. 
Hamilton,  16  111.  225;  Krug  v.  Davis,  101 
Ind.  75.  The  litigation  or  contest  still  goes 
on,  and  the  power  of  the  temporary  admin- 
istrator still  remains  unaffected  by  the  vary- 
ing fortunes  or  vicissitudes  of  the  pending 
controversy. 

2.  These  remarks  bring  into  view  the  sec- 
ond interrogatory  propounded :  What  effect 
did  the  suit  brought  in  the  circuit  court  to 
contest  the  will  have  upon  the  jurisdiction 
of  the  probate  court?  Upon  that  point  we 
have  had  several  decisions;  the  first,  Dickey 
V.  Malechi,  6  Mo.     177,    34  Am.    Dec.    130, 


remedy  by  appeal  an  account  of  Inadequacy  of 
the  allowance,  but  certiorari  should  be  awarded 
to  review  the  proceeding.  Abney  v.  Clark,  87 
Iowa,  727,  55  N.  W.  6. 

In  State  ex  rel.  Murray  v.  Lazarus.  36  La. 
Ann.  578,  it  was  decided  that  the  control  and 
general  Bupervlslon  granted  the  supreme  court 
by  article  00  of  the  Constitution  should  only  be 
expressed  through  the  medium  of  the  stated, 
writs ;  and  that  the  supreme  court  might  issue 
said  writs  in  both  appealable  and  unappeal- 
able cases.  In  that  case  a  mandamus  was  ap- 
plied for  to  compel  the  district  Judge  to  grant 
an  injunction.  It  was  stated  that  in  such  a 
case  an  appeal  lies,  but  that  even  a  suspensive 
appeal  will  not  operate  as  an  injunction  would. 
All  that  was  said  in  regard  to  the  duty  of  the 
court  to  issue  the  writ  of  mandamus  by  reason 
of  the  inadequacy  of  appeal  is  equally  applica- 
ble to  certiorari. 

Where  the  district  court  had  granted  an  In- 
junction, and  ther^fter  dissolved  the  same  ex 
parte,  the  supreme  court  awarded  a  certiorari 
and  set  aside  the  order  dissolving  the  injunc- 
tion. State  €9  rel.  Van  Halen  v.  Monroe,  50 
La.  Ann.  042,  23  So.  608,  Citing  State  ex  rel. 
Moore  v.  Twenty-Second  Judicial  Dist.  Judge, 
37  La.  Ann.  118,  in  which  case  it  was  decided 
that  an  order  dissolving  an  injunction  was  ap- 
pealable. 
60  L.  R.  A. 


In  a  statutory  proceeding  to  condemn  land 
under  a  township-drain  law,  which  required 
that  the  venire  to  summon  the  Jury  to  decide 
upon  the  necessity  of  taking  the  property  and 
the  compensation  should  describe  the  property, 
and  the  venire  only  gave  the  line  of  the  ditch, 
and  not  the  dimensions  of  It,  the  supreme  court 
awarded  a  certiorari  to  the  drain  commission- 
er, and  quashed  the  proceedings.  It  was  ob- 
jected that  the  relators  mifrht  have  appealed ; 
but  the  court  held  that  the  remedy  by  appeal 
would  not  have  been  adequate  in  that  case. 
Kroop  V.  Porman,  31  Mich.  144. 

In  Dunlap  v.  Toledo.  A.  A.  &  G.  T.  R,  Co.  46 
Mich.  190,  9  N.  W.  249,  it  was  objected  In  the 
argument  that  certiorari  was  an  lmproi>er  rem- 
edy, and  that  resort  could  have  been  had  to  an 
appeal.  The  court  said :  "While  It  is  true 
that  certiorari  should  not  be  favored  where  any 
other  remedy  is  adequate,  yet  It  will  undoubt- 
edly He  for  want  of  Jurisdiction.'* 

In  Nevada  the  writ  of  certiorari  Is  declared 
to  be  "proper  in  all  cases  where  an  inferior 
tribunal  exercising  Judicial  functions  has  ex- 
ceeded its  Jurisdiction  and  there  is  no  appeal 
or  other  plain,  speedy,  and  adequate  remedy." 
Under  this  statute  a  certiorari  will  lie,  even"  in 
a  case  where  an  appeal  is  given.  If  the  latter 
be  ineffectual  as  a  remedy.  Paul  v.  Armstrong. 
1  Nev.  S2. 
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wheredn  it  was  ruled  that  when  a  contest ' 
about  a  will  was  instituted  in  the  circuit , 
court,  the  jurisdiction  of  such  court  was  not ' 
original,  but  derivative,  and  the  result  of 
the  suit  thus  brought  was  to  transfer  the 
subject-matter  from  the  probate  court  to  the 
circuit  court  for  adjudication  in  the  latter, 
as  if  on  appeal.  To  the  same  point,  see 
Benoist  v.  Murriny  48  Mo.  48 ;  Tapley  v,  Mc- 
PikCy  60  Mo.  689 ;  Hughes  v.  Burriss,  85  Mo. 
600.  This  being  the  case,  the  probate  court 
indubitably  lost  jurisdiction  over  the  cause, 
and  therefore  had,  at  the  time  it  assumed  to 
act,  no  power  to  revoke  tl^e  letters  granted 
to  the  provisional  administrator.  But  it 
had  no  jurisdiction  to  do  this  for  the  equally 
cogent  reason  that  the  jurisdiction  of  the  cir- 
cuit court,  so  far  as  touched  the  validity  of 
the  will,  being  not  original,  but  derivative, 
its  attitude  towards  the  probate  court  was 
that  of  an  appellate  court,  and  consequently 
the  result  of  the  will  contest  in  the  circuit 
court  could  not  reach  the  probate  court  ex- 
cept through  the  certificate  of  the  former  to 
the  latter  court.  No  such  certificate  appears 
in  the  record.  The  fact  that  a  transcript  of 
what  had  been  done  in  the  circuit  court  was 
filed  in  the  probate  court  does  not  help  the 
matter ;  the  result  should  have  been  officially 
certified  to  the  probate  court.  This  view  is 
also  taken  in  Rohin8on*8  Estate,  3  W.  N.  G. 
28;  Schouler,  Exrs.  2d  ed.  §  150. 

3.  The  third  question  aforesaid  remains  to 
be  answered:  What  eflfect  upon  the  juris- 
diction of  the  probate  court  did  the  appeal 
have  which  was  taken  from  the  circuit  court 
to  this  court?  In  order  to  fully  understand 
the  subject-matter  involved  in  this  question, 
it  is  well  enough  for  a  moment  to  become 
statutorily  reminiscent.  Section  10  of  the 
Statutes  of  1825  (p.  792),  w^hich  corresponds 
with  S  8888,  supra,  differs,  however,  from 
that  section  in  this:  that  after  the  word 
"final"  occurred  the  words  "as  to  the  facts." 
These  words  were  eliminated  at  or  before  the 


revision  of  1835.  See  Id.  p.  619,  9  17.  But, 
under  the  impression  that  §  10  aforesaid  was 
still  the  same,  it  was  declared  in  Dickey  v. 
Maleohi,  6  Mo.  177,  34  Am.  Dec.  130,  a  case 
decided  in  1830,  concerning  matters  occur- 
ring in  1830,  that  this  court  in  actions  in 
such  cases  could  not  "inquire  into  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
of  the  jury,*'  though  they  might  inquire  into 
the  admission  of  "ill^al  testimony."  Since 
theil,  however,  this  court  has  made  the  same 
ruling  as  to  the  verdict  of  a  jury  in  will 
contests  as  that  in  ordinary  trials,  to  wit, 
that  such  a  trial  is  an  action  at  law,  and 
that  this  court  would  not  reverse  the  judg- 
ment because  the  jury  found  against  the 
weight  of  the  evidence.  Young  v.  Riden- 
haugh,  67  Mo.  574.  And  in  Appleby  y. 
Brock,  76  Mo.  314,  a  similar  ruling  was 
made,  and  also  it  was  ruled  in  that  case  that 
this  court  would  examine  the  record  to  see 
if  there  is  any  testimony  to  support  the  find- 
ing. Of  like  effect  is  McFadin  v.  Catron, 
138  Mo.  loc.  cit.  227,  38  S.  W.  932,  39  S.  W. 
771.  The  amendment  of  the  statute  of  1825 
in  the  particular  mentioned,  as  well  as  the 
rulings  just  quoted,  have  thus  placed  a  will 
contest  on  the  same  plane  as  the  trial  of  any 
other  civil  action,  for  we  have  ruled  in  many 
cases  of  ordinary  trials  that,  while  we  will 
not  weigh  the  evidence  in  law  cases,  yet  that 
we  will  interfere  when  there  is  no  evidence 
whereon  to  base  the  verdict,  although  no  in- 
structions are  asked.  Hurtt  v.  Leaven- 
worth, 11  Mo.  629;  Rohhins  v.  Phillips,  68 
Mo.  100;  Pipkin  v.  Allen,  24  Mo.  620;  Hey- 
neman  v.  Oameau,  33  Mo.  566;  Morris  v. 
Barnes,  35  Mo.  412;  McEvoy  v.  Lane,  9  Mo. 
48;  Wilson  v.  Albert,  89  Mo.,  loc,  cit,  544, 
1  S.  W.  209;  Baker  v.  Stonebraker,  36  Mo. 
338;  Whitsett  v.  Ransom,  79  Mo.  258.  Be- 
sides, the  statute  in  relation  to  will  contests 
is  in  pari  materia  with  the  statute  govern- 
ing ordinary  trials  in  the  circuit  courts ;  and 
ordinary  appeals  in  that  court  are  likewise 


W*here  a  special  statute  authorizing  private 
parties  to  erect  a  dam,  etc.,  provided  that  in 
case  of  dissatisfaction  an  appeal  might  be 
taken  from  the  commissioners  appointed  by  the 
act  to  the  commissioners  of  appeal  of  certain 
towns  who  were  constituted  a  court  of  appeal 
to  take  cognizance  of  such  application,  it  was 
held  that  this  did  not  prevent  a  certiorari  from 
issuing  to  review  the  action  of  the  commission- 
ers appointed  under  the  act.  Kingsland  v. 
Gould,  6  N.  J.  L.  161. 

A  certiorari  lies  in  all  cases  unless  taken 
away  by  the  express  words  of  a  statute;  and 
not  only  where  there  is  another  remedy,  but 
even  where  an  appeal  Is  given  on  the  merits. 
New  Jersey  R.  &  Transp.  Co.  v.  Suydam,  17  N. 
J.  L.  25  :  Kingsland  v.  Gould,  6  N.  J.  L.  161. 

A  statutory  provision  prohibited  writs  of  cer- 
tiorari from  tlie  common  pleas  to  courts  of 
jasticen  of  the  peace,  and  writs  of  error  from 
the  common  pleas  to  the  supreme  court.  There- 
after another  statute  was  enacted  authorizing 
a  justice  of  the  peace  to  issue  what  is  desig- 
nated in  this  case  an  attachment  execution  In 
garnishee  proceedings.  By  a  section  of  the  lat- 
ter act  an  appeal  on  the  merits  from  the  deci- 
sion of  the  justice  of  the  peace  was  especially 
given ;  but  the  act  contained  no  restriction, 
either  expressly  or  by  Implication,  upon  the 
right  of  the  supreme  court  or  the  common  pleas 
50  L.  R.  A. 


to  review  the  proceedings  by  certiorari.  It  was 
held  that,  notwithstanding  the  express  provi- 
sion In  the  act  for  an  appeal,  certiorari  would 
lie  to  dismiss  and  set  aside  the  proceedings  of 
the  justice  of  the  peace  for  want  of  jurisdic- 
tion. St  rouse  v.  Lawrence,  160  Pa.  421,  28 
Atl.  930. 

Where  a  statute  conferred  appeal  In  certain 
cases,  and  provided  that  where  the  justice  had 
jurisdiction  no  judgment  thereafter  rendered 
in  any  court  for  the  trial  of  similar  causes 
from  which  an  appeal  was  given  to  the  court  of 
common  pleas  by  the  act  should  be  removed 
into  the  supreme  court  or  circuit  court  by  cer- 
tiorari or  otherwise,  for  the  correction  of  any 
supposed  error  therein,  but  the  party  thinking 
himself  aggrieved  should  have  relief  upon  ap- 
peal only,  and  that  both  as  to  matter  of  law 
and  matter  of  fact,  it  was  held  that  the  remedy 
by  certiorari  could  not  be  taken  away  without 
some  clear,  legislative  enactment  to  that  effect. 
Ritter  v.  Kunkle,  30  N.  J.  L.  259 ;  State  v. 
Falkinburge,  15  N.  J.  L.  320.  To  same  effect, 
see  State,  Van  Vorst,  Prosecutor,  v.  Quaife, 
23  N.  J.  L.  89. 

The  above  case  of  Ritter  v.  Kunkle  Is  also  of 
value  for  its  definition  of  "jurisdiction"  on  page 
2C2. 

Where  the  board  of  county  commissioners  of 
an  organized  county  had   unlawfully  assumed 
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in  paH  materia  with  appeals  in  will  contest 
cases.  These  statutes  form  one  system,  and 
are  to  be  construed  together  as  one  act,  and 
made  to  harmonize  as  far  as  possible.  Suth- 
erland, Stat.  Constr.  §§  283,  288.  "A  stat- 
ute must  be  construed  with  reference  to  the 
whole  system  of  which  it  forms  a  part. 
And  statutes  upon  cognate  subjects  may  be 
referred  to,  though  not  strictly  in  pari  mate- 
ria. There  being  a  general  statute  regulat- 
ing the  execution  of  wills,  which  did  not  re- 
quire subscribing  witnesses,  a  new  statute 
was  passed,  providing  for  the  testamentary 
disposition  of  the  property  of  married 
women.  It  required  that  such  a  will 
should  be  executed  in  the  presence  of  two 
witnesses.  The  two  acts  were  construed  to- 
gether. A  married  woman's  will  had  to  be 
executed  according  to  the  general  law,  ex- 
cept in  the  particular  regulated  by  the  later 
act  in  respect  to  witnesses.  .  .  .  Though 
a  new  statute  prescribing  the  steps  for  tak- 
ing an  appeal  is  general,  and  makes  no  ex- 
ceptions, it  will  be  construed  with  any  ex- 
isting law  covering  the  same  subject,  and 
containing  an  exception,  for  obvious  reasons, 
in  favor  of  parties  who  are  such  in  a  repre- 
sentative capacity.  ...  A  statute  au- 
thorizing the  revival  of  actions  by  or  against 
the  representative  or  successor  in  interest  of 
the  party  deceased  is  in  pari  materia  with 
other  statutes  providing  for  the  appointment 
of  executors  and  administrators,  and  also 
those  pointing  out  how  foreign  representa- 
tives may  acquire  the  right  to  prosecute  ac- 
tions. A  statute  relating  to  homestead  and 
exemptions  for  a  family  of  minor  children 
was  held  in  pari  materia  with  laws  allowing 
dower  to  the  widow  and  minor  children.  A 
statute  in  relation  to  attachments  against 
steamboats  and  other  water  craft  is  in  pari 
materia  with  the  general  attachment  law, 
and  they  should  be  construed  together.^' 
Id.,  9  284.  The  general  provision  allowing 
appeals  allows  them  to  be  with  or  without 


bond.  The  statute,  under  the  head  of 
"Wills,"  mentions  no  bond  to  be  given,  and 
very  properly  so.  The  proceeding  in  the  cir- 
cuit court  is  wholly  a  proceeding  in  rem,  the 
result  of  which  is  to  determine  the  status 
of  the  paper  writing  offered  in  evidence, — 
whether  it  be  the  will  of  the  testator  or  not. 
Benoist  v.  Murrin,  48  Mo.  48;  Harris  v. 
Hays,  63  Mo.  90;  1  Woerner,  American 
Law  of  Administration,  2d  ed.  §  «)00; 
Brown,  Jurisdiction  of  Courts,  9  64;  IfcMa- 
Hon  V.  McMahon,  100  Mo.  97,  13  S.  W.  208. 
This  being  the  sole  issue  joined  in  the  cir- 
cuit court,  it  is  extremely  difficult  to  see,  if 
a  bond  were  required  on  appeal,  how  it  could 
be  framed,  and  what  would  be  its  conditions. 
If  the  appeal  be  taken  by  the  administrator 
pendente  Hie,  a  bond  given  by  him  certainly 
could  not  relate  to  the  estate,  because  that  is 
not  involved  in  controversy  in  the  circuit 
court ;  and,  if  given  to  perform  the  judgment 
of  this  court,  that  would  be  wholly  unneces- 
sary, as  being  already  covered  by  the  bond 
previously  given  in  the  probate  court.  And 
upon  an  issue  devi^avit  vel  non  certainly 
there  would  lie  nothing  to  restore  to  the  ad- 
verse party  in  the  event  of  the  appellant  be- 
ing unsuccessful  in  this  court.  The  sole  rea- 
son for  giving  a  supersedeas  bond  is  there- 
fore lacking,  and  doubtless  therefore  the 
statute  in  relation  to  such  contests  does  not 
require  a  bond  to  be  given.  For  these  rea- 
sons we  hold*  that  no  occasion  existed  to  give 
l)ond  in  the  circuit  court,  and  that  the  appeal 
transferred  the  cause  to  this  court,  so  far  a» 
concerns  the  validity  of  the  contested  will. 

Ditferent  provisions  exist  in  the  several 
states  of  this  Union  in  relation  to  the  forum 
of  the  contest  over  a  will.  In  New  Jersey 
and  some  other  states  the  probate,  in  com- 
mon form,  in  the  probate  court,  may  be  con- 
tested in  solemn  form  in  the  same  tribunal ; 
while  in  Pennsylvania  and  other  jurisdic- 
tions the  ex  parte  or  common  form  probate 
may  be  contested  by  action  in  a  court  of  law. 


to  appoint  election  Judges,  and  to  otherwise 
provide  for  an  election  in  certain  unorganized 
counties,  it  wbls  held  that  neither  a  writ  of 
error,  nor  an  appeal,  furnished  a  plain  remedy, 
and  the  writ  of  certiorari  was  awarded.  State 
ex  rel.  Doliard  v.  Hughes  County  Comrs.  1  S.  D. 
202,  10  L.  R.  A.  588,  46  N.  W.  1127. 

Where  a  party,  aggrieved  by  the  action  of 
the  trustees  of  a  school  district  In  apportion- 
ing a  tax,  has  a  remedy  by  appeal  to  the  super- 
intendent of  common  schools,  or  by  suing  out 
a  common-law  certiorari,  the  latter  will  He 
from  the  supreme  court  to  the  trustees  to  bring 
up  and  correct  the  erroneous  proceeding,  where 
the  powers  of  the  superintendent  are  inadequate 
to  give  the  relief  to  which  the  party  is  entitled. 
Easton  v.  Calendar,  11  Wend.  90. 

Where  a  justice  ol  the  supreme  court  had 
discharged  a  person  upon  a  writ  of  habeas  cor- 
pus from  imprisonment  under  the  commitment 
made  by  one  of  the  Justices  of  the  maritime 
court,  pursuant  to  the  provisions  of  the  act  to 
abolish  imprisonment  for  debt ;  and  a  writ  of 
certiorari  was  issued  to  review  the  discharge. 
— it  WAS  objected  that  the  writ  of  certiorari 
was  improper  because  there  was  a  remedy  by 
appeal. 

The  supreme  court  held  that  the  allow- 
ance of  the  writ  was  discretionary,  and.  while 
the  general  rule  was  as  claimed,  that  the  writ 
60  L.  R.  A. 


will  not,  in  the  exercise  of  judicial  discretion, 
ordinarily  be  granted  where  there  Is  a  remedy 
by  appeal,  yet  Its  allowance  is  not  absolutely 
inhibited  in  such  a  case.  People  ex  rel.  I^owen- 
bein  V.  Donohue,  15  Hun,  418. 

Under  N.  Y.  Laws  1889,  chap.  463,  which 
provides  that  the  comptroller  may  revise  an 
assessment  made  by  him,  and  that  certiorari 
will  He  to  review  the  action  of  the  comptroller 
on  an  application  for  such  revision,  certiorari 
will  He  In  such  case,  though  N.  Y.  Laws  1881, 
chap.  361,  provides  that  an  appeal  may  be 
taken  from  the  valuation  made  by  the  comptrol- 
ler to  a  board  consisting  of  certain  state  offi- 
cers, and  Code  Civ.  Proc.  {  2122,  provides  that 
"certiorari  cannot  be  issued  where  the  deter- 
mination can  be  adequately  reviewed  by  an  ap- 
peal to  a  court  or  to  some  other  body  of  officers. 
People  ex  rel.  American  Contracting  ft  Dredging 
Co.  V.  Wemple.  60  Hun,  225,  14  N.  Y.  Supp. 
S50. 

Where  It  is  manifest  that  tliere  has  been  a 
denial  of  valuable  and  absolute  rights  which 
the  law  guarantees  to  the  creditors  of  an  in- 
solvent estate,  among  which  were  a  statutory 
right  to  have  an  account  rendered  by  the  as- 
signee In  substantial  conformity  with  the 
terms  of  the  statute,  and  also  a  statutory  right 
to  inspert  the  boolcs  of  the  assignee  and  exam- 
ine the  officers  of  the  assignor  and  other  wit- 
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1  Woerner,  American  Law  of  Administra- 
tion, 2d  ed.  468-470.  In  such  cases  in  the 
state  of  Pennsylvania  the  register  issues  a 
precept  to  the  common  pleas  court,  where 
the  validity  of  the  will  is  tried  on  a  feigned 
issue.  Caufftnan  v.  Long,  82  Pa.  72.  This 
case  arose  in  that  state.  A  will  waa  offered 
for  probate  by  the  executors.  Thereupon  a 
caveat  was  filed,  and  a  request  for  an  issue 
by  a  nephew  of  the  testator.  Letters  pet^ 
dente  lite  were  then  granted  to  the  Fidelity 
Company,  and,  on  the  issue  being  tried  in 
the  common  pleas,  it  was  found  in  favor  of 
plaintiffs,  the  executors,  whereupon  the  con- 
testor  brought  error  but  gave  no  bail  in  er- 
ror. Upon  this  the  plaintiffs  appeared  be- 
fore the  orphans'  court,  and  moved  it  for  a 
revocation  of  the  letters  pendente,  and  for 
grant  of  letters  testamentary  to  them;  but 
that  court  declined  to  revoke  the  letters, 
holding  that,  the  contestor  having  brought 
error  to  the  supreme  court,  this  prevented 
the  orphans'  court  from  taking  any  further 
cognizance  of  the  matter  until  the  final  dis- 
position of  the  writ  of  error;  and  this,  too, 
although  the  contesting  plaintiffs  in  error 
h€ul  given  no  recognizance  as  required  by  act 
of  assembly.  Robinson's  Estate,  3  W.  N.  C. 
28.  In  another  application  of  a  similar  na- 
ture, made  in  the  same  state,  it  was  ruled 
that,  "the  writ  of  error  being  still  undis- 
posed of"  constituted  an  "insuperable  obsta- 
cle" to  the  petitioners  obtaining  an  order  re- 
voking letters  pendente,  and  that  such  an 
order,  "if  granted,  would  be,  in  effect,  to  de- 
cide the  controversy  between  the  parties  in 
advance  of  a  hearing  by  the  supreme  court." 
Re  Robinson's  Estate,  34  Phila.  Leg.  Int. 
159.  In  England  it  was  ruled  that  an  ap- 
peal taken  after  a  verdict  against  the  will 
operated  as  an  extension  of  the  suit.  Taylor 
V.  Taylor,  L.  R.  6  Prob.  Div.  29.  And  in 
Macklin  v.  Allenberg,  100  Mo.  337,  13  S.  W. 
350,  it  is  said  that  an  appeal  is  a  continua- 
tion of    the  suit.     In    New    Jersey  the  or- 


phans' court,  because  of  a  contest  over  a  will, 
appointed  a  temporary  administrator,  and 
afterwards  admitted  the  will  to  probate,  and 
the  executors  qualified  accordingly.  From 
this  decree  appeal  was  taken  to  the  preroga- 
tive court.  Upon  this  a  petition  was  pre- 
sented to  the  ordinary,  asking  that  the  ad- 
ministrator pendente  lite  appointed  by  the 
orphans'  court  might  continue  to  act  as  such, 
and  on  the  coming  in  of  this  petition  it  was 
insisted  that  the  t«rm  of  office  of  the  provi- 
sional administrator  expired  when  the  execu- 
tors qualified;  but  the  ordinary  ruled  other- 
wise, holding  that  the  effect  of  the  appeal 
was  to  suspend  the  operation  of  the  decree 
appealed  from,  and  that,  therefore,  the  ex- 
ecutors had  no  power  to  act,  and  that  the  ex- 
ercise of  their  functions  was  wholly  sus- 
pended until  the  appeal  should  have  been  de- 
termined, and  that,  though  the  functions  of 
administrator  pendente  lite  were  suspended 
while  the  decree  stood  unappealed  from,  yet 
the  appeal  revived  his  powers;  and,  further, 
that  the  effect  of  the  appeal  was  to  continue 
the  appointee  of  the  orphans'  court  in  ofiice 
and.  continue  his  functions  accordingly,  until 
the  determination  of  the  appeal.  Brown  v. 
Ryder,  42  N.  J.  Eq.  356,  7  Atl.  568.  There 
was  no  hint  or  intimation  in  the  case  just 
cited  that  any  supersedeas  bond  had  been 
given,  or  that  any  was  necessary.  See  also 
2  Woerner,  American  Law  of  Administra- 
tion, 1203.  So,  also,  in  Oresham  v.  Pyron, 
17  Ga.  263,  a  ruling  similar  to  the  one  just 
cited  was  made.  In  that  case  Pyron,  claim- 
ing to  be  a  creditor  of  Stroman,  deceased, 
obtained  temporary  letters  of  administration 
on  his  estate.  Pyron  and  Mitchell  (the  lat- 
ter also  a  creditor)  both  advertised  for  per- 
manent letters.  On  the  hearing  the  ordi- 
nary granted  the  letters  to  Mitchell,  and  re- 
voked the  temporary  letters  to  Pyron,  as 
having  expired  by  their  own  limitation ;  Py- 
ron making  no  objection  thereto  within  four 
days.     From  the  grant  of  permanent  letters 


nesses  prior  to  the  final  adjudication  and  ap- 
proval of  snch  account,  all  of  which  bad  been 
denied  by  order  of  the  circuit  court  duly  en- 
tered, from  which  order  an  appeal  to  the  su- 
preme court  lay,  It  was  held  that  in  such  a  case 
it  appeared  that  appeal  was  not  an  adequate 
remedy,  and  that  certiorari  to  bring  up  the 
proceedings  for  review,  and  mandamus  to  com- 
pel the  circuit  court  to  revoke  its  order  and  en- 
ter the  proper  ones,  would  lie.  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591, 
79  N.  W.  1081 

The  respondent  obtained  a  Judgment  against 
the  petitioner  in  the  county  court  for  the  res- 
titntion  of  land  described  In  the  Judgment; 
which,  on  appeal  to  the  district  court,  was  af- 
firmed. On  appeal  to  the  supreme  court,  the 
Judgments  were  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings. After  the  remittitur  was  filed  in  the 
district  court  the  county  court  issued  a  per- 
emptory mandamus  commanding  its  clerk  to  is- 
sue a  writ  of  restitution  pursuant  to  the  orig- 
inal Judgment.  A  certiorari  was  issued  by  the 
supreme  codVt  to  remove  the  proceedings  and 
to  review  them;  The  respondent  moved  io  dis- 
miss the  writ,  his  first  ground  being  that  there 
was  an  adequate  remedy  by  appeal.  The  court 
denied  the  motion,  holding  that  the  writ  was 
50  L.  R.  A, 


properly  issued.     Clary  v.  Hoagland  (1855)   5 
Cal.  476. 

This  case  was  afterward  brought  into  the 
supreme  court  on  a  rehearing  granted  on  mo- 
tion of  the  plaintiff,  upon  the  question  whether 
the  former  Judgment  of  the  court  was  conclu- 
sive upon  the  parties,  Inasmuch  as  the  supreme 
court  had  decided,  since  this  case  was  before 
it.  that  the  district  court  has  no  appellate  Ju- 
risdiction, and  the  appeal  in  this  case  was  orig- 
inally brought  through  the  district  court  to  the 
supreme  court.  The  decision  before  rendered 
was  afllrmed,  the  court  giving  stare  decisis  as 
the  reason  and  necessity.  Clary  v.  Hoagland 
(1856)  6  Cal.  685. 

b.  Where  the  remedies  are  cumulative. 

Where  the  court  of  ordinary  had  decided  that 
a  rule,  in  which  was  a  clause  providing  for  the 
manumission  of  certain  slaves,  was  contrary  to 
the  penal  laws  of  the  state,  and  absolutely 
void,  and  had  made  an  order  prohibiting  its 
clerk  from  recording  the  writ,  a  certiorari  was 
awarded  by  the  Judge  of  the  superior  court  to 
set  aside  the  proceeding,  and  in  making  the 
decision  the  superior  court  held  that  the  cer- 
tiorari would  issue  to  bring  up  a  decision  of 
the  court  of  ordinary,  notwithstanding  by  the 
law  of  the  state  an  appeal  was  given  from  the 
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to  Mitchell,  Pyron  appealed.  The  Constitu- 
tion of  Georgia,  creating  the  office  ol  ordi- 
nary, empowers  that  officer  to  "grant  tem- 
porary letters  of  administration  to  hold  until 
permanent  letters  are  granted."  (The  ital- 
ics are  those  of  the  court.)  And  upon  this 
state  of  facts  and  law  the  court  observed: 
"When,  therefore,  a  temporary  administra- 
tor is  appointed,  he  nuty  retain  his  office  un- 
til the  appeal  from  grant  of  permanent  let- 
ters is  finally  tried  and  determined,  and 
these  letters  are  granted.  In  this  case,  Lew- 
is Pyron,  the  temporary  administrator, 
might  have  continued  (in  our  opinion)  to 
exercise  his  authority  until  the  appeal  was 
disposed  of,  if  he  had  not  acquiesced  in  the 
revocation  of  his  temporary  letters."  In  an- 
swer, then,  to  the  third  inquiry,  we  hold 
that,  in  consequence  of  the  result  of  the  will 
contest  not  having  been  officially  certified 
down  from  the  circuit  court  to  the  probate 
court,  it  was  impossible  for  the  latter  to  ac- 
quire any  jurisdiction  over  the  matter  ap- 
pealed from,  to  wit,  the  validity  of  the  will ; 
and  that,  even  had  the  result  been  properly 
certified,  still  the  probate  court  could  not 
have  acquired  jurisdiction,  by  reason  of  the 
fact  that  the  appeal  taken  from  the  circuit 
court  carried  the  matter  appealed  from  to 
this  court,  and  the  appeal  itself,  from  the 
very  nature  and  necessity  of  the  case,  carried 
its  own  supersedeas  along  tvith  it.  And,  an- 
swering further,  we  hold  that,  so  long  as  the 
appeal  lasts,  so  long  will  the  time  last  dur- 
ing which  the  contest  goes  on,  and  during 
which,  according  to  the  plain  words  of  the 
statute,  the  probate  court  could  not  revoke 
the  appointment  of  relator,  or,  what  is  tan- 
tamount thereto,  reinstate  the  executrix. 

4.  Having  proceeded  thus  far,  we  come 
down  to  the  question  of  the  remedy  em- 
ployed in  this  case.  Is  certiorari  the  prop- 
er remedy?  There  is  no  doubt  but  what  an 
appeal  would  lie  from  the  order  of  the  pro- 
bate court  reinstating  the  executrix  in  her 


former  position.  Rev.  Stat.  1899,  9  278. 
And  it  has  been  broadly  stated  that  certio- 
rari cannot  issue  where  remedy  exists  by 
either  appeal  or  writ  of  error.  State  ex  reL 
Kansas  d  T,  Coal  R.  Co,  v.  Skelton,  154  Mo, 
670,  65  S.  W.  1008.  In  State  ex  rel.  Garth 
V.  Switzler,  143  Mo.  287,  40  L.  R.  A.  280,  4o 
S.  W.  245,  however,  where  an  appeal  might 
have  been  had  from  the  order  of  the  pro- 
bate court,  certiorari  was  awarded,  and  the 
cause  heard  and  disposed  of  in  this  court. 
But  the  statement  that  certiorari  will  not 
issue  where  either  appeal  or  error  goes, 
though  frequently  met  with  in  text  writers 
and  in  some  reports,  is  neither  strictly  true 
nor  accurate.  There  are  marked  exceptions. 
Thus,  where  the  exigencies  of  the  case  are 
such  that  the  ordinary  methods  of  appeal  or 
error  may  not  prove  adequate  either  in  point 
of  promptness  or  completeness,  so  that  a  par- 
tial or  total  failure  of  justice  may  result, 
then  certiorari  may  issue.  Harris,  Certio- 
rari, §  54.  The  rule  that  appeal  or  writ  of 
error  existing  bars  certiorari  is  subject  to  the 
qualification  that  such  other  means  of  re- 
dress, in  order  to  form  a  bar,  should  be  ade- 
quate to  meet  the  necessities  of  the  case. 
Thus  the  right  of  appeal,  while  generally 
held  an  adequate  means  of  correcting  mere 
errors  committed  in  the  exercise  of  jurisdic- 
tion, may  prove  inadequate  to  redress  or  pre- 
vent a  wrong  done  in  tiie  absence  or  excess  of 
jurisdiction.  2  Spelling,  Extraordinary  Re- 
lief, §§  1918,  1963;  Memphis  d  C,  R.  Co.  v. 
Brannum,  96  Ala.  461,  11  So.  468;  State  ex 
rel,  Vaughn  v.  Ashland,  71  Wis.  602,  37  N. 
W.  809 ;  Rex  v.  Standard  Hilly  4  Maule  &  S. 
378.  In  this  regard  certiorari  accomplishes 
in  effect  the  same  functions  as  does  a  court 
of  equity  where  it  interposes  because  the 
remedy  at  law  is  neither  adequate,  certain, 
nor  complete.  By  it,  if  the  inferior  court  is 
guilty  of  proceeding  in  the  absence  or  excess 
or  usurpation  of  jurisdiction,  then  that 
court  may   be   kept  within    proper  bounds. 


same  tribunal  to  the  superior  court ;  that  the 
writ  of  certiorari  Issues  as  well  at  common  law 
as  by  statute;  that  the  mode  prescribed  by  it 
Is  cumulative.  Roser  v.  Marlow  (1837)  R.  M. 
Charlt.   (Ga.)   642. 

In  Williams  v.  Burchlnal,  3  Harr.  (Del.)  83, 
the  court  said :  "The  remedy  by  appeal  is 
cumulative,  on  the  common-law  right  to  the  j 
certiorari,  and  the  choice  of  one  Is  not  an 
abandonment  of  the  other.  Doubtless  they 
mls^ht  be  enjoined  one  after  the  other,  and  the 
only  reason  why  they  should  not  go  on  to- 
gether is  In  the  accumulation  of  costs.  The 
court,  therefore,  would,  on  it  appearing  that 
the  party  had  talcen  both  remedies  at  once,  com- 
pel him  to  elect  which  he  would  proceed  In, 
and  discontinue  his  other  proceeding  at  his 
own  cost." 

This  was  said  in  denying  a  motion  to  quash 
a  certiorari  because  the  party  who  had  pro- 
cured the  writ  had  taken  an  appeal  which  was 
sclll  pending. 

A  certiorari  is  essentially  a  writ  of  error 
applicable  only  to  proceedings  not  according  to 
the  common  Inw.  Its  ofllce  is  similar,  and  it 
brings  up  only  the  records  of  inferior  Jurisdic- 
tions.    Harres  v.  Com.  35  Pa.  416. 

In  Cooke  v.  Reinhart,  1  Rawie,  317,  the  court 
held  that  certiorari  is  a  writ  of  error  in  respect 
of  everything  but  form.  The  court  then  pro- 
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ceeded  to  consider  the  merits,  and  reversed  the 
Judgment  of  the  common  pleas. 

c.  Want  of  furisdiction. 

In  Illinois  In  cases  where  the  Inferior  tribu- 
nal has  exceeded  its  Jurisdiction  certiorari  will 
issue,  notwithstanding  the  remedy  by  appeal. 

There  are  two  classes  of  cases  in  which  a 
common-law  certiorari  will  lie,  (1)  whenever  it 
Is  shown  that  the  Inferior  court  or  Jurisdiction 
has  exceeded  its  Jurisdiction ;  (2)  whenever  It 
is  shown  that  the  inferior  court  or  Jurisdiction 
has  proceeded  illegally,  and  no  appeal  or  writ 
of  error  will  lie.     Hyslop  v.  Pinch,  99  III.  175. 

In  White  V.  Wagar.  185  III.  195,  60  L.  R.  A. 
60,  57  N.  E.  56,  the  court  said:  "It  is.  how- 
ever, claimed  in  the  argument  that  appellee 
had  the  right  to  appeal  from  the  Judgment  of 
the  Justice,  and,  as  the  right  of  appeal  existed. 
the  writ  of  certiorari  cannot  Issue.  As  no  Judg- 
ment was  rendered  against  appellee,  his  right 
to  appeal  might  well  be  doubted.  But  we  shall 
not  stop  to  consider  that  question,  as  this  court 
has  heid  In  numerous  cases  that  t|ie  common- 
law  writ  of  certiorari  may  be  awarded  to  all 
inferior  tribunals  and  Jurisdictions  where  It  ap- 
pears that  they  have  exceeded  the  limits  of 
their  jurisdiction,  or  In  cases  where  they  have 
proceeded  illegally  and  no  appeal  is  allowed  or 


1900. 


State  ex  rel,  Hamilton  v.  Gdinotte. 


795 


State  ex  rel.  WiUker  v.  Dohson,  135  Mo.,  loo. 
cit.  19,  36  S.  W.  238,  and  cases  cited.  And 
certiorari  is  a  summary  and  more  effective 
remedy  for  judicial  excesses  than  writ  of  er- 
ror or  appeal.  2  Spelling,  Extraordinary  Re- 
lief, §  1890.  There  are  many  authorities 
which  hold  that  it  is  the  inadequacy,  and  not 
the  mere  absence,  of  all  other  legal  remedies, 
and  the  danger  of  a  failure  of  justice  with- 
out it,  that  must  usually  determine  the  pro- 
priety of  this  writ.  People  ex  rel.  La 
Orange  Twp.  v.  State  Treasurer,  24  Mich. 
loo.  cit.  477;  dishing  v.  Gay,  23  Me.  9;  Hop- 
kins V.  Fogler,  60  Me.  266;  Spofford  v. 
Bucksport  d  B.  R.  Co.  66  Me.  26 ;  Edgar  v. 
Greer,  14  Iowa,  loo.  cit.  212;  California  P, 
R.  Co.  V.  Central  P.  R.  Co.  47  Cal.  528 ;  Peo- 
ple ex  rel.  Davis  v.  Hill,  63  N.  Y.  547 ;  Knapp 
V.  Heller,  32  Wis.  loo.  cit.  468.  An  adequate 
remedy  is  a  remedy  which  is  equally  benefi- 
cial, speedy,  and  sufficient;  not  merely  a 
remedy  which  at  some  time  in  the  future 
will  bring  about  a  revival  of  the  judgment  of 
the  lower  court  complained  of  in  the  certio- 
rari proceeding,  but  a  remedy  which  will 
promptly  relieve  the  petitioner  from  the  in- 
jurious effects  of  that  judgment,  and  the  acts 
of  the  inferior  court  or  tribunal.  People  ex 
rel.  Second  Ave.  R.  Co.  v.  Public  Park  Comrs. 
66  How.  Pr.  293;  Kirly  v.  Nevada  County 
Super,  Ct.  68  Cal.  605,  10  Pac.  119;  Ha/ve- 
meyer  v.  San  Francisco  City  d  County  Super. 
Ct.  84  Cal.  398,  10  L.  R.  A.  627,  24  Pac.  121 ; 
People  ex  rel.  Cummings  v.  Head,  25  111. 
325 ;  Kihg  v.  Severn  d  W.  R.  Co.  2  Barn.  & 
Aid.  646;  People  ex  rel.  Moulton  v.  New 
York,  10  Wend.  395 ;  People  ex  rel.  Secretary 
of  State  v.  State  Ins.  Co.  19  Mich.  396; 
North  Alabama  Development  Co.  v.  Orman, 
18  C.  C.  A.  309,  30  U.  S.  App.  646,  71  Fed. 
Rep.  764;  Memphis  d  C.  R.  Co.  v.  Brannum, 
96  Ala.  461,  11  So.  468;  Union  S.  B.  Co.  v. 
Buffalo,  82  N.  Y.  351 ;  State  ex  rel.  Ellis  v. 
Elkin,  130  Mo.  90,  30  S.  W.  333,  31  S.  W. 
1037;  State  ex  rel.    Cozier   v.  Rost,  49  La. 


Ann.  1454,  22  So.  421 ;  State  ex  rel.  St.  Louis 
d  K.  R.  Co.  V.  Hirzel,  137  Mo.  447,  37  S.  W. 
921,  38  S.  W.  961;  State  ex  rel.  McCaffery 
V.  Aloe,  152  Mo.  466,  47  L.  R.  A.  393,  54  S. 
W.  494;  and  many  other  authorities.  And 
it  has  often  been  decided  by  numerous  and 
respectable  authorities  that  the  discretion- 
ary stage  has  passed  when  the  writ  has  is- 
sued, and  the  record  of  the  inferior  court,  in 
response  thereto,  has  been  certified;  that  it 
is  then  the  duty  of  the  court  to  hear  and  de- 
termine the  cause.  Ex  parte  Weston,  11 
Mass.  417;  Harris  v.  Barber,  129  U.  S.  loc. 
cit.  369,  32  L.  ed.  699,  9  Sup.  Ct.  Rep.  314; 
People  ex  rel.  Citizens*  Gaslight  Co.  v. 
Brooklyn  Bd.  of  Assessors,  39  N.  Y.  81 ;  Peo- 
ple ex  rel.  Smith  y\  Department  of  Fire  d 
Bldg.  Comrs.  103  N.  Y.  370,  8  N.  E.  730; 
Farmington  River  Water  Power  Co.  v.  Berk- 
shire County  Comrs.  112  Mass.  loc.  cit.  212; 
London  v.  Cox,  L.  B.  2  H.  L.  239,  loc.  cit. 
280;  West  River  Bridge  Co.  v.  Dix,  16  Vt. 
446;  Trainer  v.  Porter,  45  Mo.  336;  2  Spell- 
ing, Extraordinary  Relief,  9  1907;  Gushing 
y.  Gay,  23  Me.  9.  In  this  case,  the  record 
being  properly  certified,  the  time  for  judicial 
discretion  which  we  might  have  exercised  in 
refusing  the  writ  has  now  passed,  and,  in 
the  performance  of  our  duty,  and  in  the  ex- 
ercise of  our  constitutional  control  over  the 
inferior  tribunals  of  this  state,  and  finding 
from  inspection  of  the  record  that  the  pro- 
bate court  acted  beyond  and  outside  its  ju- 
risdiction in  making  the  order  reinstating 
the  executrix  while  the  appeal  was  still 
pending,  we  grant  the  motion  to  quash  that 
order. 

Marshall,  J.,  concurs  in  toto. 

Oantt,  Ch.  J.,  and  Bnrgess,  J.,  concur, 
except  as  to  so  much  of  paragraph  4  as  holds 
that  by  the  granting  of  the  writ  "the  discre- 
tionary stage"  has  passed.     Braoe,  J.,  con- 


other  mode  provided  for  reviewing  their  pro- 
ceedings ;"  citing  People  ew  rel.  Loomis  v.  Wil- 
kinson. 13  III.  660;  Doollttle  v.  Galena  &  C. 
Union  R.  Co.  14  III.  3S1 ;  Smith  v.  Highways 
Comrs.  ir>0  III.  385,  36  N.  B.  967  ;  Hyslop  v. 
Finch.  99  111.  171 ;  quoting  and  adopting  the 
rule  laid  down  in  the  last  case. 

Where  it  appeared  that  tiie  Justice  acted 
without  Jurisdiction  the  remedies  by  appeal  and 
by  certiorari  were  concurrent,  and  the  party 
thinking  himself  aggrieved  might  have  recourse 
to  eitiier  at  bis  option.  Hitter  v.  Kunkle,  39 
N.  .1.  L.  259.  To  the  same  effect,  State,  Ilill- 
man,  Prosecutor,  v.  Stauger,  49  N.  J.  L.  192, 
6  Atl.  434  ;  Barclay  v.  Brabston.  49  N.  J.  L. 
629.  9  Atl.  769 ;  Wheeler  &  W.  Mfg.  Co.  v.  Car- 
ty,  53  N.  J.  L.  836,  21  Atl.  851 ;  State,  Illlng- 
worth.  Prosecutor,  v.  Rich,  58  N.  J.  L.  507,  34 
Atl.  757. 

Whore  a  board  of  supervisors  had  exercised 
powers  not  within  its  Jurisdiction  the  supreme 
court  held,  upon  certiorari  overruling  the  ob- 
jection that  the  remedy  should  have  been  by  ap- 
peal, that  it  would  not  determine  whether  an 
appeal  would  lie  from  the  county  board  of 
equalization  in  a  case  within  its  Jurisdiction; 
but  that  in  such  a  case  there  is  no  validity  in 
the  Judgment  rendered  by  the  board,  for  the 
reason  that  the  subject-matter  was  beyond  Its 
Jurisdiction  and  an  appeal  cannot  be  prosecuted, 
50  L.  R.  A. 


for  it  is  intended  to  review  proceedings  had 
within  lawful  Jurisdiction.  Boyce  v.  Jezmey, 
50  Iowa,  676. 

d.  Where  appeal  is  a  trial  de  novo, 

A  Justice  of  the  peace  had  Illegally  refused 
an  application  to  change  the  venue,  and  tried 
and  convicted  the  relator  of  assault,  and  with- 
out authority  forfeited  ball  money.  On  cer- 
tiorari to  review  his  action  it  was  objected  that 
it  was  not  the  proper  remedy  to  review  the  pro- 
ceedings because  there  was  an  appeal  to  the 
district  court.  The  supreme  court  held  that, 
as  the  appeal  takes  the  case  into  the  district 
court  for  u  trial  de  novo,  which  would  not  afford 
any  relief  against  the  action  of  the  Justice  in 
retaining  the  case  after  demand  for  change  of 
venue,  and  in  forfeiting  of  the  bail  money,  cer- 
tiorari should  be  awarded.  State  ca  rek 
Glelm  V.  Evans,  13  Mont.  239,  S3  Pac.  1010. 

Where  a  Justice  of  the  peace  exceeds  his  Ju- 
risdiction In  setting  aside  a  Judgment  rendered 
upon  a  verdict,  and  rendering  another  Judg- 
ment contrary  thereto,  such  action  is  review- 
able on  certiorari,  as  an  appeal  to  the  district 
court  would  not  afford  to  the  party  aggrieved 
an  adeiiuate  remedy  in  that  it  would  require  a 
trial  of  the  case  de  novo,  in  which  no  review 
of  the  action  of  the  Justice  could  be  had.     State 
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curs,    except    as  to  fourth    paragraph,  but 
agrees  that  certiorari  lies  in  this  case. 

Vallianty  J.,  dissenting: 

In  so  much  of  the  foregoing  opinion  as 
holds  that  in  such  case,  if  the  action  of  the 
probate  court  was  contrary  to  law,  the  prop- 
er remedy  is  afforded  by  the  writ  of  certio- 
rari, I  concur,  but  from  the  proposition  that 
an  appeal  without  bond  from  the  final  judg- 
ment of  the  circuit  court  establishing  a  will 
acts  as  a  supersedeas  of  the  judgment  I  dis- 
sent. The  whole  proceeding  relating  to  the 
probate  of  a  will  and  contesting  its  validity 
is  statutory,  and  we  must,  therefore,  refer  to 
the  statute  for  a  solution  of  every  question 
relating  to  that  subject  that  arises.  For 
this  reason  decisions  of  courts  in  other  juris- 
dictions are  of  little  service  to  us,  unless  the 
statutes  to  which  they  relate  are  like  our 
own.  In  Broton  v.  Ryder,  42  N.  J.  Eq.  356, 
7  Atl.  568,  to  which  we  are  referred,  it  is 
held  that  the  will  contest  continues  while  the 
appeal  is  pending  and  the  office  of  the  spe- 
cial administrator  should  be  continued  dur- 
ing that  period.  But  the  appeal  there  re- 
ferred to  was  that  allowed  by  the  statute  of 
that  state  from  the  orphans'  court  to  the  cir- 
cuit court,  where  the  trial  was  to  be  had  de 
novo;  and  the  English  authorities  cited  in 
that  decision  related  to  an  English  statute 
which  expressly  provided  that  the  appeal 
should  supersede  the  judgment  from  which 
it  was  taken.  Under  our  system  the  probate 
court  is  the  tribunal  to  which  a  will  must,  in 
the  first  instance,  be  presented,  and  if,  as  is 
the  case  at  bar,  that  court  admits  it  to  pro- 
bate, and  adjudges  it  to  be  the  will  it  pur- 
ports to  be,  that  judgment  is  final,  unless 
and  until  a  party  interested  institutes  a  suit 
in  the  circuit  court  to  contest  it.  But  when 
such  fluit  is  instituted  the  effect  is  to  vacate 
the  action  of  the  probate  court,  so  far  as  re- 
lates to  the  establishing  of  the  will,  and  to 
transfer  the  issue  of  devisavit  vel  nan  to  the 


circuit  court,  to  be  tried  anew  by  a  jury,  or 
by  the  court  if  jury  is  waived.  Lamb  v. 
HelMy  56  Mo.  420.  Our  statute  law  on  this 
subject  is  contained  in  three  sections,  viz. 
13,  8888,  8889,  Rev.  Stat.  1889.  Section  13 
is:  "If  the  validity  of  a  will  be  contested, 
.  .  .  letters  of  administration  shall  be 
granted  during  the  time  of  such  contest 
.  .  .  to  some  other  person  who  shall  take 
charge  of  the  property  and  administer  the 
same  according  to  law  under  the  direction  of 
the  court,  and  account  for  and  pay  and  de- 
liver all  the  money  and  property  of  the  es- 
tate to  the  executor  or  regular  administra- 
tor when  qualified  to  act."  Section  8888  is: 
'*If  any  person  interested  in  the  probate  of 
any  will  shall  appear  within-  five  years  after 
the  probate,  .  .  .  and  by  petition  to  the 
circuit  court  of  the  county  contest  the  valid- 
ity of  the  will,  ...  an  issue  shall  be 
made  up,  whether  the  writing  produced  be 
the  will  of  the  testator  or  not,  which  shall  be 
tried  by  a  jury,  or  if  neither  party  require 
a  jury  by  the  court.*'  Section  8889  is: 
"The  verdict  of  the  jury  or  the  finding  and 
judgment  of  the  court  shall  be  final,  saving- 
to  Uie  court  the  right  of  granting  a  new 
trial,  as  in  other  cases,  and  to  either  party 
an  appeal,  in  matters  of  law,  to  the  supreme 
court  or  to  the  St.  Louis  or  Kansas  City 
courts  of  appeal."  Thus  it  will  be  seen  that 
the  administrator  pendente  lite  was  to  be  ap- 
pointed, in  the  language  of  the  statute,  "dur- 
ing the  time  of  such  contest,"  and  the  ver- 
dict and  judgment  in  the  circuit  court  were 
to  "be  final,  saving  to  the  court  the  right  of 
granting  a  new  trial,  as  in  other  cases,  and 
to  either  party  an  appeal  in  matters  of  law." 
If  the  lawmakers  had  understood  a  suit  in 
the  circuit  courj;  contesting  a  will  to  be  gov- 
erned by  the  Code  of  Civil  Procedure,  they 
would  not  have  enacted  §  8889  at  all,  because 
there  would  have  been  no  necessity  for  it* 
In  an  ordinary  civil  suit  the  judgment  on  the 
verdict  is  final     The  power  in  the  court  to 


€9  rel.  Johnson  v.  Case,  14  Moot.  620,  37  Pac 

Where  a  certiorari  was  Issued  by  the  circuit 
court  to  bring  up  for  review  the  acts  and  pro- 
ceedings of  the  common  council  of  a  city  in 
laying  out  a  new  street,  a  motion  was  made  to 
dismiss  the  writ  for  the  reason,  inter  alia, 
that  the  relator  had  an  ample  remedy  by  ap- 
peal, and  had  appealed  to  the  circuit  court, 
which  appeal  was  still  pending.  The  circuit 
court  denied  the  motion,  and  sustained  the 
writ.  The  supreme  court.  In  affirming  the  judg- 
ment of  the  circuit  court,  said :  "On  the  trial 
of  the  appeal  In  the  circuit  court,  the  investi- 
gation is  confined  or  restricted  to  the  question 
of  damages  and  benefits,  and  It  would  not  be 
proper  to  go  into  any  other  inquiry.  The  val- 
idity or  irregularity  of  the  pix>ceedlngs  of  the 
common  oonncil  would  not  be  a  question  open 
on  the  appeal.  Pier  t.  Fond  du  Lac,  38  Wis. 
470.  It  is  therefore  apparent  that  the  ques- 
tions necessarily  arising  on  this  writ  could  not 
be  considered  and  determined  on  the  trial  of 
that  issue."  State  ea  rel.  Flint  v.  Fond  du 
Lac.  42  Wis.  287. 

The  Code  of  Iowa,  {  1965,  gives  the  writ  of 
certiorari  in  all  cases  where  an  inferior  tribu- 
nal, board,  or  officer  exercising  judicial  func- 
tions is  alleged  to  h*ive  exceeded  Its  proper  ju- 
risdiction, or  is  otherwise  acting  illegally, 
60  L.  R.  A. 


when,  in  the  judgment  of  the  court  applied  to 
for  the  writ,  there  is  no  other  plain,  speedy, 
and  adequate  remedy.  Coburn  v.  Mahaska  Coun- 
ty (1854)  4  G.  Greene.  242.  In  this  case  the 
county  court  had,  in  addition  to  the  security 
provided  for  by  statute  In  a  bastardy  case,  di- 
rected the  defendant  to  pay  a  sum  quarterly 
into  the  county  treasury,  which  part  of  the 
judgment  was  unauthorized  and  illegal.  Th« 
court  held  that  an  appeal  to  the  district  court 
in  such  a  case  would  be  from  the  "frying  pan 
to  the  flre."  and  therefore  not  an  adequate  rem- 
edy, and  that  tl^ere  was  no  other  plain,  speedy, 
and  adequate  remedy  for  the  defendant  than 
the  writ  of  certiorari.  The  district  court  had 
refused  the  writ,  and  the  supreme  court  had 
reversed  that  decision,  and  remanded  the  cause 
with  directions  to  allow  the  writ  as  demanded, 
and  to  proceed  to  hear  and  determine  the  same. 
Cobura  V.  Mahaska  County  (1854)  4  G.  Greene, 
242. 

The  Code  of  Civil  I'rocedure  of  New  York 
provides  (§  2122)  that,  "except  as  otherwise 
expressly  prescribed  by  a  statute,  a  writ  of  cer- 
tiorari cannot  be  Issued  where  the 
determination  can  be  adequately  reviewed  by 
an  appeal  to  a  court,  or  to  some  other  body  or 
officer." 

An  appeal  from  the  order  of  commissioners 
of  highways  laying  out  a  highway,  to  the  coun- 
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grant  new  trial  and  the  right  of  appeal  to 
the  aggrieved  party  are  provided  for  in  the 
Code.  But  because  a  suit  of  this  kind  was 
not  an  ordinary  lawsuit,  and  was  not 
in  all  respects  governed  by  the  Code 
of  Civil  Procedure,  that  section  was  enacted, 
and,  whatever  effect  is  to  be  given  to  the  ver- 
dict and  judgment  in  such  case,  and  what- 
ever rights  as  to  new  trial  or  appeal  are  af- 
forded, are  to  be  found  in  that  section  alone. 
The  language  of  the  section  is  not  that  new 
trials  may  be  granted  and  appeals  allowed 
as  in  other  caseSj  but  it  is  that  new  trials 
may  be  granted  as  in  other  cases,  and  an  ap- 
peal allowed  in  matters  of  law,  thus  refer- 
ring us  to  the  Code  as  to  the  granting  of  new 
trials,  but  limiting  us  to  this  section  as  to 
the  right  of  appeal.  But  for  the  provision 
in  that  section,  there  would  have  been  no 
right  of  appeal  in  such  case.  However,  as 
was  said  in  State  ex  rel,  Craig  v.  Woodson, 
128  Mo.  497,  31  S.  W.  105,  the  statute  relat- 
ing to  appeals  from  the  circuit  court  in  ordi- 
nary civil  suits  and  this  statute  conferring 
the  right  of  appeal  are  in  pari  materia^  and 
should  be  construed  together.  In  that  case 
it  was  held  that  a  judgment  of  the  circuit 
court  in  favor  of  the  contestant  in  a  contest- 
ed election  case  was  not  superseded  by  the 
appeal,  although  the  appeal  bond  required  by 
the  statute  in  such  case  had  been  given.  The 
appeal  bond  in  that  case  was  such  as  is  pre- 
scribed in  §  4744,  Rev.  Stat.  1889,  and  covered 
costs  only.  It  was  held  that,  the  legislature 
having  given  the  right  of  appeal  conditioned 
on  the  giving  of  such  a  bond,  not  only  made 
the  giving  of  such  a  bond  essential  to  the 
right  of  appeal,  but  also  that  no  other  con- 
ditions to  effect  other  ends  were  admissible ; 
and  since  that  was  not  the  kind  of  bond 
which,  under  Code,  §  2249,  relating  to  ap- 
peals in  ordinary  cases,  could  alone  give  to 
an  appeal  the  charat;ter  of  a  supersedeas, 
the  appeal  in  that  case  did  not  have  that 
character.      Under  the  statute  governing  the 


case  at  bar  there  is  not  even  a  bond  for  costs 
required,  and  no  bond  in  fact  was  given. 
The  bond  required  in  9  2249  would  be  entire- 
ly inapplicable  to  a  case  either  of  contested 
election  or  contested  will.  It  is  to  cover 
"whatever  debt,  damages,  and  costs,  or  dam- 
ages and  costs  have  been  recovered  by  such 
judgment,"  and  would,  therefore,  be  mean- 
ingless in  a  case  of  this  kind.  In  an  ordi- 
nary money  judgment,  where  an  appeal  bond 
has  not  been  given,  the  party  in  whose  favor 
the  judgment  is  may,  pending  the  appeal, 
have  execution  of  his  judgment.  But  in  the 
case  of  a  contested  will,  where  the  verdict 
and  judgment  in  the  circuit  court  establish 
the  will,  the  judgment  does  not  require  a 
fieri  facias  to  execute  it.  It  goes  into  force 
and  executes  itself,  except  as  to  the  recovery 
of  costs,  which  is  a  mere  incident.  There- 
fore upon  the  rendition  of  the  judgment  in 
this  case  the  instrument  in  question  was  es- 
tablished as  the  last  will  and  testament  of 
Thomas  G.  Hall,  deceased,  requiring  no  fur- 
ther act,  either  judicial  or  executive,  to  give 
it  effect  as  such.  Then,  when  the  appeal 
was  taken,  it  was  as  if  an  appeal  should  be 
taken  from  an  ordinary  money  judgment 
whereof  the  plaintiff  had  already  had  satis- 
faction by  execution.  The  language  of  §  13, 
above  quoted,  ''letters  of  administration 
shall  be  granted  during  the  time  of  such  con- 
test," oannot  be  taken  as  intended  to  bear  on 
the  effect  of  an  appeal,  because  it  is  not  used 
in  relation  to  that  subject.  It  is  a  direction 
to  the  probate  court  to  provide  for  the  cus- 
tody and  preservation  of  the  estate  pending 
the  contest,  and  does  not  undertake  to  say 
when  such  contest  shall  be  deemed  to  be 
ended.  In  Missouri  P.  R,  Co.  v.  Atkison, 
17  Mo.  App.  484,  cited  with  approval  in 
State  ex  rel.  Craig  v.  Woodson,  128  Mo.  497, 
31  S.  W.  105,  Philips,  J.,  said:  "Without 
reviewing  the  authorities,  it  is  sufficient  to 
say  that  the  general  rule  in  this  respect  seems 
to  be  this:     If  the  case  taken  by  appeal  is 


ty  Judge,  Is  given  by  the  Revised  Statutes. 
Where  the  cammlssloners  had  in«de  such  an  or- 
der without  the  necessary  steps  having  been 
taken  to*  enable  them  to  acquire  jurisdiction  In 
the  manner  provided  by  law,  it  was  held  that 
the  proceedings  leading  up  to  the  order  and 
the  determination  evidenced  thereby  could  not 
be  adequately  reviewed  by  an  appeal,  as  the 
appeal  given  to  the  county  Judge  only  author- 
ized a  review  of  the  merits  Involved  in  the  or- 
der. People  ex  rel.  Scrafford  v.  Stedman,  67 
Hun.  280,  10  N.  Y.  Supp.  787  ;  People  ex  rel. 
Hubbard  v.  Harris,  63  N.  Y.  391;  People  ex 
rel.  Tit»worth  v.  Nash,  38  N.  Y.  S.  R.  730,  15 
N.  Y.  Supp.  29. 

Where  assessing  ofllcers  are  properly  consti- 
tuted legal  authorities  with  power  to  act  and 
proceed  to  assess  the  property  of  a  nonresident 
corporation,  such  action  being  without  Juris- 
diction and  void,  the  supreme  court  has  author- 
ity to  award  a  oommon-law  certiorari  ;  and 
this  notwithstanding  the  general  tax  law  pro- 
viding a  statutory  certiorari  to  review  errone- 
ous assesrsments  upon  the  merits,  the  latter  be- 
ing practically  an  appeal  with  a  trial  de  novo. 
I*eople  ex  rel.  Rendrock  Powder  Co.  v.  Feltner, 
41  App.  Dlv.  544,  58  X.  Y.  Supp.  648. 

By  the  statute  of  New  York  an  appeal  lies 
from  the  board  of  supervisors  to  the  state  as- 
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sessors  in  the  matter  of  equalization  of  taxes 
among  the  towns,  etc.,  of  the  county. 

Where  a  board  of  supervisors  had  adopted 
a  scale  of  equalization  that  was  not  In  con- 
formity with  the  provisions  of  the  statute  there- 
for. It  was  held  that,  under  Code  Civ.  Proc.  | 
2122,  providing  that  a  writ  of  certiorari  can- 
not be  issued  when  the  determination  can  be 
adequately  reviewed  by  an  appeal  to  a  court 
or  to  some  other  body  or  officer,  certiorari 
would  not  lie  where  the  purpose  Is  expressed 
In.  the  writ  and  in  effect  in  the  prayer  of  the 
petition,  that  the  review  of  the  determination 
be  had  upon  the  merits,  and  that  correction  be 
made  accordingly.  "In  respect  to  the  question 
whether  the  determination  can  be  adequately 
reviewed  by  an  appeal.  It  may  be  that  It  could 
not.  If  the  purpose  represented  by  the  writ  was 
to  set  aside  the  equalization  by  reason  of  the 
erroneous  method  and  process  which  the  board 
employed  to  produce  the  result  reached  by  it : 
as  in  that  case  the  review  may  have  been 
treated  as  taken  with  a  view  to  a  proceeding 
anew  by  the  board  in  the  performance  of  that 
duty  In  the  manner  required  by  statute.  For 
that  purpose  merely  the  facts  might  be  suffi- 
ciently made  to  appear  by  the  writ,  the  papers 
upon  whijh  it  was  granted  and  the  return. 
P.ut  the  purpose  expressed  In  the  writ,  and  in 
effect  in  the  prayer  of  the  petition,  was  that 
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to  be  retried  in  the  appellate  court  de  novo^ 
as  upon  original  process,  and  it  is  to  settle 
the  matter  involved  by  its  own  judgment,  to 
be  enforced  on  its  process,  then  the  appeal, 
like  that  from  a  justice  of  the  peace  or  the 
probate  court,  vacates  the  judgment  pro  tern, 
of  the  inferior  court.  But  if  the  appeal  is 
in  the  nature  of  the  ancient  writ  of  error  »or 
certiorari,  carrying  up  the  case  to  the  supe- 
rior court  for  review  only  of  the  errors  of 
the  trial  court,  and  the  questions  for  adjudi- 
cation are.  Shall  the  judgment  of  the  lower 
court  be  affirmed,  or  reversed,  modified,  or 
remanded  for  further  trial  or  special  proced- 
ure? the  appeal  does  not  vacate  or  suspend 
the  judgment  of  the  inferior  court,  nor  bar 
an  action  on  the  judgment," — citing  Bank  of 
North  America  v.  Wheeler,  28  Conn.  433; 
Rogers  v.  Hatch,  8  Nev.  39 ;  Randies  v.  Ran- 
dies, 67  Ind.  434;  and  Freeman,  Judgm.  § 
328.  Not  only  does  the  statute  allowing  an 
appeal  in  a  will-contest  case  make  no  provi- 
sion for  a  supersedeas,  but  if,  as  the  major- 
ity opinion  in  this  case  holds,  this  statute  is 
to  be  construed  as  a  part  of  the  general  sys- 
tem of  our  statutory  law  on  the  subject  of 
appeals,  then  it  is  governed  by  that  general 
direction  in  §  2249,  Rev.  Stat.  1889,  that  the 
appeal  shall  stay  the  execution  only  in  the 
cases  there  specified;  and  this  is  not  one  of 
those  cases. 

The  argument  is  made  that,  if  the  provi- 
sional administrator  should  be  now  required 
to  surrender  the  estate  to  the  testatrix  under 
the  will  and  this  court  should  reverse  the 
judgment  of  the  circuit  court,  there  would 
have  to  be  a  reappointment  of  a  temporary 
administrator  and  a  resurrender  by  the  ex- 
ecutrix. But  that  argument  points  out  only 
one  of  the  inconveniences  of  litigation,  and 
the  courts  will  have  to  deal  with  it  as  with 
any  other  emergency  when  it  arises.  It  is 
suggested,  also,  that  this  executrix  is  not  re- 
quired, by  the  will,  to  give  bond,  and  has 
given  none.    The  probate  court,  under  §  12, 


Rev.  Stat.  1889,  has  the  power  to  guard  the 
estate  from  any  danger  that  might  threaten 
it  on  that  account,  and,  even  if  it  had  not 
such  power,  this  court  cannot  amend  the  law 
to  cover  the  case.  The  statute  declares  that 
the  verdict  and  judgment  in  the  circuit  court 
shall  be  final,  saving  the  power  in  the  circuit 
court  to  grant  a  new  trial,  and  the  right  to 
either  party  to  an  appeal,  in  matters  of  law. 
It  has  made  no  provision  for  vacating  or  sua- 
pending  the  judgment  pending  the  appeal, 
and,  as  we  have  seen,  such  an  appeal  alone 
does  not  have  that  effect.  In  my  opinion, 
the  probate  court  correctly  construed  the 
law,  and  the  motion  to  quash  the  record 
should  be  overruled. 

Robinson,  J.,  concurs  in  these  views. 


STATE  of  Missouri  ex  rel.  KANSAS  &  TEX- 
AS COAL  RAILWAY 

V. 

Nat.  M.  SHELTON,  Judge  of  Macon  Circuit 

Court. 

(154  Mo.  670.) 

Certiorari  ttIII  not  lie  to  qnaiili  a  JuAsr-' 
meat  denying  the  right  to  eond«iiiQ  proper- 
ty In  eminent  domain  proceedings  for  errors 
which  may  be  corrected  by  appeal  or  writ  of 
error,  although  the  latter  remedies  are  in- 
adequate because  too  slow. 

(Marshall,  J,,  dissents.) 
(March  6,  1900.) 

APPLICATION  for  a  writ  of  certiorari  to 
review    proceedings    denying    relator's 
right  to  condemn  certain  property  for  rail- 
road purposes.     Writ  quashed. 
The  facts  are  stated  in  the  opinion. 


th>i  review  of  the  determination  be  had  on  the 
merits,  and  that  correction  be  made  according- 
ly." People  ex  rel.  Hill  v.  Wayne  Oounty  Sup- 
ers. 49  Uun,  476,  2  N.  Y.  Supp.  555. 

III.  Constitutional  grants  and  legislative  en- 
croachments. 

In  Specht  v.  Detroit,  20  Mich.  168,  the  court 
holds  that  the  authority  to  award  the  writ  of 
certiorari  in  a  proper  case  results  from  the  Con- 
stitution, and  cannot  be  taken  away  by  the 
legislature  by  an  ace  which  provides  a  remedy 
by  appeal. 

A  special  local  law  in  regard  to  the  opening 
of  streets,  etc.,  in  cities  provided  that  the  su- 
preme court  should  have  power  on  appeal  to 
review  all  the  facts  and  give  judgment  on  the 
law  and  facts  as  in  chancery,  and  that  no  re- 
view should  be  had  on  certiorari  except  as  to 
jurisdiction ;  but  only  appeal  should  lie.  Upon 
a  certiorari  to  review  proceedings  taken  under 
the  act,  it  was  decided  that  the  jurisdiction  of 
the  supreme  court  by  certiorari  was  constitu- 
tional and  not  subject  to  revocation ;  but  that 
it  was  not  usual  to  review  by  certiorari  what 
could  as  well  be  done  by  appeal ;  and  that  it 
was  evident  that,  without  the  provision  for  ap- 
peal, the  legislature  would  not  have  allowed 
condemnation.  And  the  writ  was  quashed. 
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Detroit  V.  Wabash,  St.  L.  &  P.  R.  Co.  63  Mlcb. 
712,  SO  N.  W.  321. 

In  Wood  V.  Randall,  5  Hill,  264,  the  conrt 
said :  "It  the  regularity  of  the  proceedings 
are  to  be  drawn  in  question  I  think  this  must 
in  all  cases  be  done  by  certiorari.  The  ques- 
tion is  jurisdictional ;  that  is  to  any.  Has  the 
justice  followed  the  statute  authority?  Has  he 
followed  the  rules  of  practice  In  those  things 
wherein  the  statute  has  left  him  no  discretion? 
This  may  be  tested  by  a  copimon-Iaw  certiorari 
in  which  he  Is  bound  to  show  that  he  has  fol- 
lowed the  statute.  .  .  .  The  statute  has 
not  expressly  taken  away  the  jurisdiction  of 
this  court,  and  a  certiorari  may  still  be  brought 
at  the  choice  of  the  party  grieved.  Our  gen- 
eral jurisdiction  over  all  inferior  tribunals  re- 
mains until  expressly  taken  away.  Ex  parte 
Heath,  3  Hill,  42,  and  cases  cited.  True  where 
there  is  a  right  of  appeal  we  generally  deny  a 
certiorari.  It  will  not  reach  all  the  merits. 
Yet  where  there  is  a  palpable  usurpation  of 
power,  and  It  is  seen  that  the  party  has  been 
injured,  it  would  undoubtedly  be  granted.  The 
authority  to  do  this,  and,  indeed,  our  duty  to 
do  it  in  a  proper  case,  notwithstanding  the 
right  of  oppeal  from  a  justice.  Is  asserted  in 
,  Comstock  v.  Porter,  5  Wend.  98.  I  do  not  ad- 
,  mit  that  we  should  ever  do  It  where  the  party 
has  in   fact  appealed ;  and  it  should  be  done 
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Mr,  Adiel  Sherwood,  for  relator: 
At  common  law  the  writ  of  certiorari  was 
used  by  the  superior  court  for  the  purpose 
of  reviewing  the  acts  and  proceedings  of  in- 
ferior tribunals,  courts,  and  officers,  whether 
they  proceeded  according  to  the  course  of  the 
common  law  or  not,  and  this  process  of  re- 
view was  used: 

1.  Before  judgment,  for  the  purpose  of 
bringing  the  record  into  the  superior  court 
for  trial. 

Goodright  ex  dem,  Sadler  v.  Bring,  2 
Dowl.  &  R.  407 ;  Cross  v.  Smith,  1  Salk.  148; 
Taylor  v.  Shapland,  3  Maule  &  S.  328;  Rex 
V.  Cowle,  2  Burr.  860;  State  ex  rel.  Walker 
v.  Dohson,  136  Mo.  1,  36  S.  W.  238. 

2.  To  bring  the  record  into  the  superior 
court  after  final  judgment,  for  the  purpose 
of  reviewing  the  regularity  of  the  proceed- 
ings of  inferior  tribunals,  courts,  or  officers, 
to  test  the  question  of  jurisdiction  and  as- 
certain whether  they  had  kept  within  due 
bounds  or  had  usurped  a  power  not  given 
them  by  law, — in  short,  for  the  correction  of 
errors,  and  to  restrict  them  within  their 
legal  limits. 

Orocnvelt  v.  Burtcell,  1  Ld.  Raym.  469; 
Rex  V.  Glamorganshire,  1  Ld.  Raym.  680; 
Cooke  V.  Rcinhart,  1  Rawle,  317. 

3.  When  the  record  wm  removed  before 
trial  had  in  the  inferior  court  or  tribunal, 
there  was  nothing  for  the  superior  court  to 
do  but  to  proceed  with  the  trial  of  the  par- 
ticular case,  and  as  much  so  as  if  nothing 
had  ever  been  done  prior  to  that  time.  In 
Buch  a  case,  therefore,  no  question  could  ever 
arise  about  the  consideration  or  nonconsid- 
eration  of  the  evidence  before  the  lower 
court  or  tribunal,  for  the  plain  reason  that 
no  trial  had  ever  been  had  m  the  lower  court 
or  tribunal,  and  manifestly  there  was  no 
evidence  to  review,  and  none  could  come  up 
with  the  record. 

4.  Where  the  writ  issued  after  final  judg- 
ment below  it  operated  as  a  writ  of  error, 


and  the  record  was  examined  by  the  superior 
court  in  the  same  manner  as  if  it  were  be- 
ing reviewed  on  writ  of  error. 

Chicago,  R.  L  d  P,  R.  Co.  v.  Youtigy  96 
Mo.  39,  8  S.  W.  776;  Fannington  River 
Water  Power  Co.  v.  Berkshire  County 
Comrs.  112  Mass.  206;  Groenwelt  v.  Bur- 
well,  1  Salk.  144:  State  ex  rel.  Halpin  v. 
Powers,  68  Mo.  320;  Dryden  v.  Swinburne, 
20  W.  Va.  106;  Harris  v.  Barber,  129  U.  S. 
369,  32  L.  ed.  699,  9  Sup.  Ct  Rep.  314. 

All  errors  which  appeared  upon  the  face 
of  the  record  would  be  reviewed  and  cor- 
rected, and,  in  addition,  the  lower  court, 
board,  or  officer  would  be  required  to  cer- 
tify to  the  superior  court  so  much  of  the  evi- 
dence as  was  necessary  to  determine  whether 
the  lower  court,  officer,  or  tribunal  had  pro- 
ceeded in  accordance  with  its  jurisdiction, 
or  had  acted  illegally,  or  whether  the  pro- 
ceedings were  regular. 

Where  appeal  or  writ  of  error  does  not  lie, 
and  the  lower  court,  tribunal,  or  officer  is  not 
proceeding  according  to  the  course  of  the 
common  law,  certiorari  will  lie. 

That  does  not  mean,  however,  that  certio- 
rari does  not  lie  merely  because  there  is  a 
remedy  by  appeal  or  by  writ  of  error. 

There  was  no  such  thing  at  common  law 
as  an  appeal. 

United  States  v.  Goodwin,  7  Cranch,  111, 
3  L.  ed.  285;  United  States  v.  Wonson,  1 
Gall.  11,  Fed.  Cas.  No.  16,750;  Styles  v. 
Tyler,  04  Conn.  472,  30  Atl.  165;  Foiise  v. 
Vandervort,  30  W.  Va.  331,  4  S.  E.  298; 
Barlow  v.  Daniels,  25  W.  Va.  521 ;  Stor^, 
Ck)nst.  6th  ed.  S  1762. 

An  appeal  was  never  allowed  unless  some 
statute  expressly  conferred  the  right. 

2  Chitty,  Gen.  Pr.  215 ;  Tierney  v.  Dodge, 
9  Minn.  166,  Gil.  153;  King  v.  Jukes,  8  T. 
R.  542;  Rex  v.  Moreley,  2  Burr.  1042;  Roser 
V.  Marlow,  R.  M.  Charlt.  (Ga.)  543. 

But  certiorari  was  always  allowed  where 


very  rarely  where  be  has  not.  Yet  we  still 
bold  the  iK)wer  in  our  discretion  to  grant  or 
deny  the  writ." 

Since  the  decision  of  People  ex  rel.  Scrafford 
V.  Stedman,  67  Hun,  280,  10  N.  Y.  Supp.  787, 
the  highway  law  has  been  revised  (Laws  1890, 
chap.  568.  as  amended  by  Laws  1892,  chap. 
686),  under  which  it  has  been  decided  that 
neither  certiorari  nor  appeal  will  He  from  the 
decision  of  the  county  court  confirming,  vacat- 
ing, or  modifying  the  decision  of  the  commis- 
sioners appointed  by  it ;  the  reason  given  by  the 
supreme  court  In  bo  holding  being  that  the  stat- 
ute makes  the  decision  of  the  county  court 
final,  except  that  a  new  hearing  may  be  ordered 
in  case  the  decision  of  the  commissioners  Is 
vacated  by  the  county  court.  People  ex  rel. 
Delaware,  L.  &  W.  R.  Co.  v.  Onondaga  County 
Ct.  4  App.  Dlv.  642,  38  N.  Y.  Supp.  920 ;  Peo- 
ple ex  rel.  Hanford  v.  Thayer.  88  Hun,  136,  34 
N.  Y.  Supp.  592. 

This  decision  would  seem  to  be  in  conflict 
with  De  Hart  v.  Hatch,  3  Hun,  375 ;  People 
ex  rel.  New  York  v.  Nichols,  79  N.  Y.  582,  and 
People  ex  rel.  Hill  v.  Wayne  County  Supers. 
49  Hun,  476,  2  N.  Y.  Supp.  655,  which  hold  that 
the  Constitution  having  provided  that  the  su- 
preme court  Itself  shall  have  general  Jurisdic- 
tion' In  law  and  equity.  It  follows  that  neither 
Its  Jurisdiction  can  be  limited  nor  its  character 
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as  a  court  of  general  Jurisdiction  qualified  by 
the  legislature,  nor  by  any  power  conferred  by 
It,  upon  the  court  Itself. 

The  latter  proposition  Is  undoubtedly  cor- 
rect, and  It  has  been  upheld  by  the  ultimate 
courts  of  several  of  the  states  In  giving  eflTect 
to  similar  provisions  In  their  respective  Con- 
stitutions. Ex  parte  Candee,  48  Ala.  386 :  Peo- 
ple ex  rel.  Whitney  v.  San  Francisco  Fire  Dept. 
14  Cal.  479 ;  Camron  v.  Kenfleld,  67  Cal.  550 ; 
Brooks  V.  Morgan,  27  N.  C.  (5  Ired.  L.)  481  ; 
Detroit  V.  Wabash,  St.  L.  &  P.  R.  Co.  63  Mich. 
712,  30  N.  W.  321:  Vall  v.  Dinning,  44  Mo. 
210  :  State  ex  rel.  Scharnlkow  v.  Hogan  (Mont.) 
62  Pac.  493 ;  Ackerman  v.  Taylor,  9  N.  J.  L. 
66 ;  State.  Dufford,  Prosecutor,  v.  Decue.  31 
N.  J.  L.  802 ;  Traphagen  v.  West  Hoboken  Twp. 
39  N.  J.  L.  232 ;  State,  Flanagan,  Prosecutor,  v. 
Plalnfleld,  44  N.  J.  L.  118 :  State,  McCul lough. 
Prosecutor,  v.  Essex  County  Circuit  Ct.  50  N. 
J.  L.  103,  84  Atl.  1072 ;  Harris  v.  Vanderveer. 
21  N.  J.  Eq.  424 ;  Thompson  v.  Multnomah 
County,  2  Or.  34 ;  Com.  ex  rel.  Wilson  v.  Four- 
teen Hogs,  10  Serg.  &  R.  395 ;  Hummel's  Case, 
9  Watts,  416 ;  Com.  ex  rel.  Johnson  v.  Belts, 
76  Pa.  466  ;  O'Brien  v.  Dunn,  6  Tex.  570  :  Davis 
V.  Davis,  40  W.  Va.  464,  21  S.  E.  906:  State 
ex  rel.  Vaughn  v.  Ashland,  71  Wis.  502,  37  N. 
W.  800. 

The  rule  is  also  laid  down  by  English  au- 
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the  words  of  the  statute  did  not  expressly 
take  it  away. 

People  ex  rcl.  Edison  Electric  Illumin- 
ating Co.  V.  WemplCj  61  Hun,  53,  15  N.  Y. 
Supp.  711;  Overseers  of  Poor  v.  Smith,  2 
Serg.  &  R.  363;  Tierney  v.  Dodge,  9  Minn. 
166,  Gil.  153;  2  Chitty,  Gen.  Pr.  219;  King 
V.  Jukes,  8  T.  R.  542;  Rex  v.  Moreley,  2 
Burr.  1042;  New  Jersey  R.  d  Transp.  Co,  v. 
ISuydam,  17  N.  J.  L.  25;  2  Hawk.  P.  C.  § 
22,  p.  405;  Ex  parte  Heath,  3  Hill,  52. 

This  court  has  all  of  the  powers  of  the 
court  of  chancery  and  King's  bench. 

iState  ex  rel.  Rogers  v.  Romhauer,  105  Mo. 
103,  16  S.  W.  695,  101  Mo.  499,  14  S.  W.  726. 

And  even  where  forbidden  by  statute,  to 
correct  errors  of  jurisdiction,  or  excesses, 
and  to  restrain  inferior  tribunals  within 
proper  limits. 

People  V.  Suffolk  County  Judges,  24 
Wend.  249;  King  v.  Somersetshire  Justices, 
8  Dowl.  &  R.  733. 

The  words  "general  superintending  con- 
trol" and  "other  remedial  writs,"  in  our 
Constitution  have  the  same  meaning  as  at 
common  law. 

Camall  v.  Crawford  County,  11  Ark.  615. 

Even  where  certiorari  and  appeal  are  both 
forbidden,  certiorari  was  issued  to  correct 
errors  of  jurisdiction,  and  keep  inferior  tri- 
bunals within  due  bounds. 


King  V.  Bomei'sefshire  Justices,  6  Dowl. 
&  R.  471. 

The  remedy  by  certiorari  is  provided  for 
in  our  Constitution,  and  our  courts  take  the 
remedy  as  at  common  law,  because  there 
has  been  no  legislation  upon  the  subject. 

Hannibal  d  St.  J.  R.  Co,  v.  State  Bd.  of 
Equalization,  64  Mo.  294;  St.  Louis  &  8,  F, 
R.  Co,  V.  Evans  d  H,  Fire  Brick  Co.  85  Mo. 
307;  Jim  v.  State,  3  Mo.  147;  Blunt  v. 
Sheppard,  1  Mo.  219;  Calloway  v.  State,  1 
Mo.  211;  Mo.  Const  art.  6,  S§  2,  3;  Amend- 
ment 1884,  §  5;  State  ex  rel.  Harrison  Couti- 
ty  Bank  v.  Springer,  134  Mo.  222,  35  S.  \^'. 
589;  Ex  parte  Anthony,  5  Ark.  358;  Specht 
V.  Detroit,  20  Mich.  168;  Thompson  v. 
School  Dist.  No.  6,  25  Mich.  483;  People  ex 
rel.  Taylor  v.  St.  Clair  Circuit  Judge,  32 
Mich.  95;  Merrick  v.  Arhela  Tu>p.  Board,  41 
Mich.  631,  2  N.  W.  922;  Swift  v.  Wayne 
County  Circuit  Ct.  Judges,  64  Mich.  479,  31 
N.  W.  434;  Re  Booth,  3  Wis.  1;  State  ex 
rel.  Crozicr  v.  Rost,  49  La.  Ann.  1454,  22  So. 
421 ;  State  ex  rel.  Vaughn  v.  Ashland,  71 
Wis.  502,  37  N.  W.  809;  Tiemey  v.  Dodge,  9 
Minn.  166,  Gil.  153. 

While  the  writ  of  certiorari  was  not  a 
writ  of  right,  it  was  not  refused,  except  in 
the  exercise  of  the  sound  judicial  discretion 
of  the  court. 

Board  of  Supers,  v.  Magoon,  109  111.  142; 


thoritles  that  the  power  to  issue  the  writs, 
amoDg^  which  is  certiorari,  which  is  Inherent 
Id  the  court  of  King's  bench,  cannot  be  taken 
away  by  any  Implication,  and  only  where  It 
is  expressly  stated  that  it  is  done  by  a  stat- 
ute. Kex  y.  Cashiobury,  3  Dowl.  &  R.  35 ; 
King  V.  Somersetshire  Justices,  6  Dowl.  &  R. 
469 ;  Queen  v.  Cheltenham  Comrs.  1  Q.  B.  467 ; 
Rex  y.  Moreley,  2  Burr.  1040.  and  Lord  Mans- 
field In  S.  C.  sub  nom.  King  v.  Reeve,  1  W.  BI. 
231. 

There  are  American  decisions  following  the 
above,  but,  as  the  rule  Is  hardly  within  the 
scope  of  this  note,  it  has  not  been  deemed  nec- 
essary to  refer  to  or  cite  them. 

The  foregoing  propositions  being  admitted  as 
correct,  it  follows  that,  though  the  revision  of 
the  highway  law  makes  the  decision  of  the  coun- 
ty court  (Inal,  yet  inasmuch  as  it  falls  in  ex- 
press terms  to  take  from  the  supreme  court 
the  supervisory  power  with  which  it  is  In- 
vested by  the  Constitution,  that  court  has  still 
authority  to  review  by  certiorari  proceedings 
under  that  law,  where  it  Is  charged  that  they 
are  without  or  In  excess  of  Jurisdiction.  Ex 
parte  Heath,  3  Ulll,  42;  Wood  v.  Randall,  6 
Hill.  264. 

Where  the  circuit  court  had  ordered  a  cer- 
tiorari to  the  mayor  and  common  council  of  a 
city  to  remove  and  review  their  proceedings 
in  the  matter  of  building  a  bridge  and  assessing 
the  cost  of  the  same,  and  on  appeal  it  was  ob- 
jected that  certiorari  was  not  the  proper  rem- 
edy, and  would  not  He  because  the  charter  gave 
a  remedy  by  appeal  which  was  the  only  one 
given  by  the  charter  as  to  matters  within  the 
jurisdiction  of  the  common  council,  it  was  held 
that  It  certainly  was  not  designed  to  take  away 
the  remedy  given  by  writ  of  certiorari.  The  ju- 
risdlctlovi  of  the  circuit  court  to  issue  such  writ 
was  secured  by  the  Constitution  of  the  state, 
and.  of  course,  cannot  be  taken  away  by  legisla- 
tive enactment.  Const,  art.  7,  I  8 ;  State  ex 
rel.  Vaughn  v.  Ashland,  71  Wis.  502.  37  N.  W. 
S09. 

The  1st  section  of  an  act  provided  that  the 
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judgment  of  the  county  court  In  all  cases  of 
vacant  and  unappropriated  land  shall  be  final 
and  conclusive  without  any  appeal  to  the  supe- 
rior court.  The  court.  In  denying  a  motion  to 
quash  the  certiorari,  said :  **The  will  of  the 
legislature,  when  known,  is  the  law :  but.  to 
exclude  the  general  superintending  power  of 
this  court,  It  should  be  clearly  and  unequivo- 
cally expressed,  and  not  left  to  be  collected  from 
doubtful  Inferences.  The  legislature  bare 
clearly  said  that  no  appeal  shall  be  allowed  to 
this  court,  but  it  does  not  thence  follow  that 
the  cause  cannot  be  brought  here  by  certiorari.** 
Murfree  v.  Leeper,  1  Overt,  1. 

The  provision  of  the  Constitution  In  regard 
to  the  jurisdiction  of  the  district  court  was : 
"Th«  district  court  shall  have  original  Jurisdic- 
tion of  all  criminal  cases;  of  all  suits  In  behalf 
of  the  state  to  recover  penalties,  forfeitures, 
and  escheats ;  and  of  all  cases  of  divorce ;  and 
of  all  suits,  complaints,  and  pleas  whatever, 
without  regard  to  any  distinction  between  law 
and  equity,  when  the  matter  in  controversy 
shall  be  valued  at,  or  amount  to,  $100  exclasive 
of  interest ;  and  the  said  court  and  the  Judges 
thereof  shall  have  power  to  issue  all  writs  nec- 
essary to  enforce  their  own  jurisdiction,  and  to 
give  them  a  general  superintendence  and  con- 
trol over  Inferior  jurisdictions.** 

It  was  held  in  the  case  of  Titus  v.  Latimer. 
5  Tex.  4.33,  that  where  the  Constitution  con- 
ferred a  jurisdiction  upon  a  court,  but  did  not 
provide  for  the  method  of  its  exercise,  the 
legislature  might  provide  such  method  :  bar 
that,  where  the  Constitution  prescribed,  not 
only  the  jurisdiction,  but  also  the  mode  of  Its 
exercise,  there  the  legislature  had  no  power  to 
prescribe  a  different  mode,  and  an  attempt  to 
do  so  would  not  be  sustained  by  the  courts. 
And  it  was  held  that  the  act  of  the  legislature 
providing  for  an  appeal  from  a  justice  to  th«? 
county  court  was  unconstitutional,  and  tbar 
the  only  way  under  the  Constitution  t|»at  the 
dl'strict  court  could  review  tfce  proceedings  or 
judgment  of  a  justice  of  the  peace  was  by  certi- 
orari. 


1900. 


State  ex  rel.  Kansas  &  Texas  Coal  Railwat  v.  Shblton. 
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Harris  v.  Barber,  129  U.  S.  366,  32  L.  ed. 
697,  9  Sup.  Ct.  Rep.  314. 

This  has  never  been  held  to  mean  that  the 
superior  court  would  refuse  the  writ,  acting 
upon  more  whim  or  caprice,  or  that  the  su- 
perior court  would  refuse  the  writ  simply 
bccau-se  of  an  accumulation  of  business,  or 
because  granting  the  writ  would  inter- 
fere with  the  conduct  of  the  regular  business 
of  the  court  or  because  there  was  a  remedy 
by  appeal  or  writ  of  error.  The  writ  is  is- 
sued to  do  justice  between  the  parties. 

Drowne  v.  Stimpsotif  2  Mass.  445;  Leea 
V.  Childa,  17  Mass.  352;  Bath  Bridge  d 
Tump.  Co.  V.  Magouriy  8  Ale.  293;  Corn- 
stock  V.  Porter,  6  Wend.  98 ;  Starr  v.  Roches- 
ter, 6  Wend.  566;  Wood  v.  Randall,  5  Hill, 
2G9;  Krumcick  v.  Krumeick,  14  N.  J.  L.  39; 
People  V.  Suffolk  County  Judges,  24  Wend. 
249;  Loudon  v.  Cox,  L.  R.  2  H.  L.  278; 
Stokes  V.  Knarr,  11  Wis.  393;  Knapp  v. 
Heller,  32  Wis.  468;  Dunlap  v.  Toledo,  A. 
A.  d  a.  T.  R.  Co.  46  Mich.  190,  9  N.  W.  249; 
^\  heeler  d  IV.  Mfg.  Co.  v.  Carty,  53  N.  J.  L. 
336,  21  Atl.  851;  Territory  ex  rel.  Hunting- 
ton V.  Valdez,  1  N.  M.  533. 

It  is  the  inadequacy,  and  not  the  mere  ab- 
sence, of  all  other  legal  remedies,  and  the 
danger  of  a  failure  of  justice  without  it, 
that  must  usually  determine  the  propriety 
of  this  writ. 


People  ex  rel.  La  Grange  Twp,  v.  State 
Treasurer,  24  Mich.  477;  Cushing  v.  Gay, 
23  Me.  9;  Hopkins  v.  Fogler,  60  Me.  266; 
Spofford  V.  Bucksport  d  B.  R.  Co.  66  Me.  26 ; 
Edgar  v.  Greer,  14  Iowa,  212;  California,  P. 
R.  Co.  V.  Central  P.  R.  Co.  47  Cal.  528;  Peo- 
ple ex  rel.  Davis  v.  Hill,  63  N.  Y.  547 ; 
Knapp  V.  Heller,  32  Wis.  468. 

An  adequate  remedy  is  a  remedy  which  is 
equally  l]«neficial,  speedy,  and  sufficient; 
not  merely  a  remedy  which  at  some  time  in 
the  future  will  bring  about  a  reversal  of  the 
judgment  of  the  lower  court  complained  of 
in  the  certiorari  proceeding,  but  a  remedy 
which  will  promptly  relieve  the  petitioner 
from  the  injurious  eiTects  of  that  judgment 
and  the  acts  of  the  inferior  court  or  tri- 
bunal. 

People  ex  rel.  Second  Ave.  R.  Co.  v.  Dc- 
partmtnt  of  Public  Parks  Comrs.  66  How. 
Pr.  293 ;  Kirby  v.  Nevada  County  Super.  Ct. 
68  Cal.  605,  10  Pac.  119;  Havemeyer  v.  San 
Francisco  City  d  County  Super,  Ct.  84  Cal. 
398,  10  L.  R.  A.  627,  24  Pac.  121 ;  People  ex 
rel.  Cummings  v.  Head,  25  111.  329;  People 
ex  rel.  Fuller  v.  Hilliard,  29  111.  419;  King 
V.  Severn  d  W.  R.  Co.  2  Barn.  &  Aid.  646 ; 
People  ex  rel.  Moult  on  v.  New  York,  10 
Wend.  395;  People  ex  rel.  Secretary  of  State 
V.  State  Ins.  Co.  19  Mich.  396;  Rex  v.  Wind- 
ham, 1  Cowp.  377;  Rex   v.   Baker,  3    Burr. 


Shortly  after  this  decision  a  case  arose  In 
which,  in  a  forcible  entry  and  detainer  case, 
the  justice  required  a  bond  on  appeal  for  tlie 
estimated  value  of  the  land,  and  defendant 
AKHinst  whom  Judgment  had  been  rendered  of- 
fered to  flle  an  appeal  bond  in  double  the 
amount  of  the  costs  and  rents  and  profits, 
which  the  Justice  refusal.  The  defendant  ap- 
plied for  a  certiorari,  which  was  granted,  but 
at  the  next  term  of  the  district  court  was  dis- 
missed for  want  of  Jurisdiction.  The  court 
htld  that  the  district  judge  had  misconceived 
the  theory  of  Titus  v.  Latimer,  in  thinking 
that  the  supreme  court  had  gone  so  far  as  to 
make  a  Judgment  of  a  Justice  of  the  peace  final 
and  conclusive  on  the  parties :  that  that  was 
not  the  theory  of  that  decluion,  but,  on  the  con- 
trary, that  its  true  meaning  was  that  the  Judg- 
ment of  the  Justice  of  the  peace  could  be  re- 
viewed only  by  one  of  the  writs  provided  in  the 
Constitution.  O'Brien  v.  Dunn  (1851)  5  Tex. 
570. 

IV.  From  United  States  Supreme  Court  to  cir- 
cuit court  of  appeals. 

A  peculiar  use  of  the  writ  of  certiorari  Is 
provided  by  act  of  Congress  for  review  by  the 
United  S rates  Supreme  Court  of  decisions  of 
th'^  circuit  court  of  appeals,  and  also  of  deci- 
n.or.a  of  lower  Federal  courts  which  are  then 
ponding  and  undetermined  in  the  circuit  court 
of  appeals. 

By  the  act  of  Congress  creating  the  circuit 
court  of  appeals,  26  Stat,  at  L.  828,  chap.  517, 
It  is  provided  that  the  Judgments  and  decrees 
of  that  court  shall  be  final  in  certain  cases 
generally  enumerated,  with  the  exception, 
among  others,  that  "in  any  such  case  as  is 
hereinbefore  made  final  in  the  circuit  court  of 
appeals  it  shall  be  competent  for  the  supreme 
court  to  require,  by  certiorari  or  otherwise,  any 
such  case  to  be  certified  to  the  supreme  court 
for  its  review  and  determination,  with  the  same 
power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or^  writ  of  error  to  the 
supreme  court." 
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Thus,  where  the  question  involved  was  wheth- 
er a  vessel  was  dutiable  under  the  tariff  act  of 
October  1,  1890  (26  Stat,  at  L.  567).  The 
Conqueror.  166  U.  S.  110,  41  L.  ed.  987,  17  Sup. 
Ct.  Rep.  510. 

Or  where  there  Is  possibility  of  a  conflict 
arising  between  the  decision  of  the  supreme 
court  of  a  state  and  that  of  the  circuit  court  of 
appeals.  Forsyth  v.  Hammond,  166  U.  S.  506, 
41  L.  ed.  1095,  17  Sup.  Ct.  Rep.  1004. 

Or  where  the  matter  involves  the  rights  of 
a  Chinese  merchant  domiciled  in  the  United 
States,  under  the  Chinese  restriction  act  and 
the  treaties  with  China.  Lau  Ow  Bew,  Peti- 
tioner, 141  U.  S.  583.  35  L.  ed.  868,  12  Sup.  Ct. 
Rep.  43  ;  144  U.  S.  47,  36  L.  ed.  340,  12  Sup. 
Ct.  Rep.  517. 

In  these  cases  there  Is  no  right  to  an  appeal 
or  writ  of  error  in  the  usual  form,  but,  as  an 
alternative  to  this  writ  of  certiorari,  there  is 
a  provision  for  a  certifying  of  questions  by  the 
circuit  court  of  appeals  to  the  supreme  court, 
in  which  proceeding  the  supreme  court,  instead 
of  answering  the  questions,  may  require  the 
whole  record  and  cause  to  be  sent  up,  and,  as 
in  the  case  of  a  certiorari,  decide  the  whole 
controversy  as  if  it  had  been  brought  up  by 
appeal  or  writ  of  error.  This  use  of  the  writ 
of  certiorari  is  held  to  be  authorized,  not  only 
to  review  decisions  of  the  circuit  court  of  ap- 
peals, but  to  bring  up  cases  from  that  court 
before  It  has  decided  them,  as : 

A  case  Involving  the  forfeiture  of  a  vessel 
alleged  to  have  t>een  fitted  out  to  cruise  or  com- 
mit hostilities  against  a  foreign  state  or  prince. 
The  Three  Friends,  160  U.  S.  1,  suh  nam.  Unit- 
ed States  V.  The  Three  F'rlends,  41  L.  ed.  897, 
17  Sup.  Ct.  Rep.  495. 

In  any  case  the  court  will  exercise  the  power 
sparingly.  Lau  Ow  Bew,  Petitioner,  141  U. 
S.  583,  35  L.  ed.  868,  12  Sup.  Ct.  Rep.  43; 
American  Constr.  Co.  v.  Jacksonville,  T.  &  K. 
W.  R.  Co.  148  U.  S.  377,  37  L.  ed.  488,  13  Sup. 
Ct.  Rep.  758.  .  P.  H.  V. 
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1265;  Rew  y.  Oamhridge,  3  Burr.  1647;  Peo- 
file  ex  rel.  La  Orange  Twp,  v.  State  Treaa- 
urer,  24  Mich.  477;  "North  Alabama  Develop- 
ment Co,  V.  Orman,  18  C.  C.  A.  309,  30  U. 
8.  App.  646,  71  Fed.  Rep.  764;  Memphis  d 
C.  R.  Co.  v.  Branwim,  96  Ala.  461,  11  So. 
468;  Oeneseo  Highway  Comra,  y.  Harper ,  38 
111.  107;  Abney  v.  Clark,  87  Iowa,  727,  65 
N.  W.  6;  Cobum  y.  Mahaska  County,  4  Q. 
Greene,  242;  Cdllanan  v.  Lewis,  79  Iowa, 
462,  44  N.  W.  892;  State  ew  rel.  Gleim  v. 
Evans,  13  Mont.  239,  33  Pac.  1010;  Paul  v. 
Armstrong,  1  Nev.  82;  Wiggins  v.  Hender- 
son, 22  Nev.  103,  36  Pac.  469;  People  ex  rel. 
Sorafford  v.  Stedman,  67  Hun,  282,  10  N.  Y. 
Supp.  787;  Union  S.  B.  Co.  v.  Buffalo,  82  N. 
Y.  361;  State  ex  rel.  Enderlin  State  Bank 
V.  Rose,  4  N.  D.  319,  26  L.  R.  A.  693,  68  N. 
W.  619;  Qolding  y.  Jennings,  1  Utah,  136; 
Ducher^au  v.  House,  4  Utah,  367,  10  Pac. 
427 ;  State  ex  rel.  Ellis  v.  Elkin,  130  Mo.  90, 
30  S.  W.  333,  31  S.  W.  1037;  State  ex  rel. 
Orozier  v.  Host,  49  La,  Ann.  1454,  22  So. 
421;  Fremont  v.  Crippen,  10  Cal.  215,  70 
Am.  Dec.  711;  State  ex  rel.  St.  Louis  &  K. 
R.  Co.  V.  Hirzel,  137  Mo.  447,  37  S.  W.  921, 

38  S.  W.  961;  Gaither  v.  Watkins,  66  Md. 
681,  8  Atl.  464;  State  ex  rel.  McCaffery  v. 
Aloe,  152  Mo.  466,  47  L.  R.  A.  393,  64  S.  W. 
494 ;  Territory  ex  rel.  Huntington  v.  Valdez, 
1  N.  M.  633;  Dunlap  v.  Toledo,  A.  A.  d  G. 
T.  R.  Co.  46  Mich.  190,  9  N.  W.  249;  Corn- 
stock  V.  Porter,  6  Wend.  98;  Starr  v. 
Rochester,  6  Wend.  566;  Wood  v.  Randall, 
6  Hill,  269;  Krumeick  v.  Krumeick,  14  N. 
J.  L.  39;  Chicago,  B.  d  Q.  R.  Co.  v.  Wilson, 
17  111.  123. 

The  discretionary  stage  has  passed  when 
the  writ  has  issued  and  the  record  of  the 
inferior  court  in  response  thereto  has  been 
certified.  It  is  then  the  duty  of  the  court 
to  hear  and  determine  the  cause. 

Ex  parte  Weston,  11  Mass.  417;  Harris 
y.  Barber,  129  U.  8.  369,  32  L.  ed.  699,  9 
Sup.  Ct.  Rep.  314;  People  ex  rel.  Citizens' 
Gaslight  Co.  v.  Brooklyn  Bd.   of  Assessors, 

39  N.  Y.  81 ;  People  ex  rel.  Smith  v.  Depart- 
ment of  Fire  d  Bldg.  Comrs.  103  N.  Y.  370, 
8  N.  E.  730 ;  Farmington  River  Water  Pow- 
er Co.  y.  Berkshire  County  Comrs.  112  Mass. 
212;  London  v.  Cox,  L.  R.  2  H.  L.  239;  West 
River  BHdge  Co.  v.  Dix,  16  Vt.  446;  Train- 
er y.  Porter,  45  Mo.  336. 

Kven  in  cases  where  the  statute  express- 
ly declares  that  an  appeal  shall  be  allowed 
from  any  judgment  in  the  lower  court  or 
tribunal,  and  that  the  judgment  of  the  lower 
court  shall  be  final,  and  that  there  shall  be 
no  intermeddling  with  such  judgment  by  the 
superior  courts  by  certiorari,  yet  certiorari 
will  lie  to  review  all  errors  upon  the  face 
of  the  record  which  are  jurisdictional  in 
their  nature,  or  which  are  necessary  to  be 
reviewed  to  determine  whether  the  inferior 
tribunal  has  kept  within  due  bounds,  be- 
cause the  true  function,  object,  and  purpose 
of  the  writ  have  always  been  to  confine  the 
inferior  tribunals  within  the  limits  pre- 
scribed by  law,  and  to  determine  whether  or 
not  they  have  exceeded  their  jurisdiction  or 
usurped  powers  not  belonging  to  them,  or 
50  L.  R.  A. 


whether  they  had  jurisdiction  in  the  partic- 
ular case  to  pronounce  the  judgment  which 
appears  at  length  upon  the  record  certified 
by  them  to  the  superior  court  for  review. 

Wood  y.  Randall,  6  Hill,  269;  Groenwelt 
y.  Burwell,  1  Salk.  144;  Ex  parte  Heath,  3 
Hill,  62;  Ritter  v.  Kuhkle,  39  N.  J.  L.  259; 
State,  HilUnan,  Prosecutor,  v.  Stanger,  49 
N.  J.  L.  192,  6  Atl.  434;  Re  Kennedy,  55  Vt. 
1;  People  v.  Suffolk  County  Judges,  24 
Wend.  249;  King  v.  Somersetshire  Justices, 
6  Dowl.  &  R.  471;  People  ex  rel.  Citizens' 
GasUght  Co.  v.  Brooklyn  Bd.  of  AssessorSj 
39  N.  Y.  SI; King  v.  Somersetshire  Justices, 
8  Dowl.  &  R.  733;  State  ex  rel.  Walker  v. 
Dobson,  135  Mo.  19,  36  S.  W.  238;  State  ett 
rel.  Halpin  v.  Powers,  68  Mo.  320;  State  em 
rel.  Taylor  v.  St.  Louis  County  Ct.  47  Mo. 
594;  State  ex  rel.  Ijathrop  v.  Dowling,  50 
Mo.  134;  Owens  v.  Andrew  County  Ct.  49 
Mo.  372;  Rex  v.  Moreley,  2  Burr.  1042. 

The  action  of  the  Macon  county  circuit 
court  in  refusing  to  appoint  commissioners 
to  estimate  the  damages  which  the  defend- 
ant, the  Northwestern  Coal  &  Mining  Com- 
pany, would  sustain  by  reason  of  the  taking 
of  a  right  of  way  over  its  land,  was  a  usurp- 
ation of  power,  an  act  entirely  beyond  it« 
jurisdiction  and  outside  of  the  limits  fixed 
for  it  by  law.  The  court  might  just  as  well 
refuse  to  appoint  commissioners  to  condemn 
a  right  of  way  for  a  railroad  over  property 
belonging  to  an  individual.  In  either  case 
its  action  would  be  an  arbitrary  and  wilful 
refusal  to  perform  a  plain,  positive  duty. 

In  all  such  cases  certiorari  is  the  most 
speedy  and  most  effective  remedy,  and  the 
remedy  given  by  the  authorities,  American 
and  English — old  and  new. 

Cambridge  v.  Boston  d  A.  R.  Comrs.  153 
Mass.  161,  26  N.  E.  241 ;  Hawkeye  Ins.  Co.  v. 
Duffie,  67  Iowa,  175,  25  N.  W.  117;  Ham- 
man  V.  Van  Wagenen,  94  Iowa,  399,  62  N. 
W.  795;  Edgar  v.  Greer,  14  Iowa,  211; 
Street  v.  Stuart,  38  Ark.  159;  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Young,  96  Mo.  39,  8  S. 
W.  776;  People  ex  rel.  Citizens'  Gaslight  Co. 
V.  Brooklyn  Bd.  of  Assessors,  39  N.  Y.  81; 
Snoddy  v.  Pettis  County,  45  Mo.  361 ;  Peo- 
ple V.  Suffolk  County  Judges,  24  Wend.  249; 
King  v.  Somersetshire  Justices,  8  Dowl.  & 
R.  733;  Prosser  v.  Secor,  5  Barb.  607; 
Stokes  V.  Kfiarr,  11  Wis.  390;  St.  Joseph 
Lead  Co.  v.  Simms.  108  Mo.  222,  18  S.  W. 
906;  Ex  parte  Smith,  135  Mo.  223,  33  L.  R. 
A.  600,  36  S.  W.  628;  State  ex  rel.  Walker  v. 
Dobson,  135  Mo.  1,  36  S.  W.  238;  State  « 
rel.  Taylor  v.  St.  Louis  County  Ct.  47  Mo, 
594;  State  ex  rel.  Halpin  v.  Powers,  68  Mo. 
320;  State  ex  rel.  Lathrop  v.  Dotoling,  50 
Mo.  134;  Owens  v.  Andrew  County  Ct.  49 
Mo.  372 ;  Rex  v.  Moreley,  2  Burr.  1042 ;  Res 
V.  Lloyd,  2  Strange,  999;  King  v.  Liston.  5 
T.  R.  340;  Anonymous,  1  Bam.  &  Ad.  382; 
Winter  v.  Lethbridge,  13  Price,  533 ;  Groen- 
welt  V.  Burwell,  1  Salk.  144 ;  ^ew  Jersey  R. 
d  Transp.  Co.  v.  Suydam,  17  N.  J.  L.  25; 
Baker  v.  Shasta  County  Super.  Ct.  71  Cal. 
583,  12  Pac.  085;  Ritter  v.  Kunkle,  39  N.  J. 
L.  259;  State,  Hilhnan,  Prosecutor,  v. 
Stanger,  49  N.   J.   L.    192,  6   Atl.    434 :  Re 
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Kennedy,  55  Vt.  1;  King  v.  Someraetshire 
Justices,  6  Dowl.  &  R.  471 ;  Ex  parte  Heath, 
3  Hill,  52;  Wood  v.  Randall,  5  Hill,  260; 
King  v.  Standard  Hill,  4  Maule  &  S.  378; 
Com.  V.  Sheldon,  3  Mass.  187 ;  Parks  v.  Boa- 
ton,  8  Pick.  218,  19  Am.  Dec.  322;  Starr  v. 
Rochester,  6  Wend.  666;  Hawk.  P.  C.  218, 
chap.  70,  f.  80;  North  Alabama  Develop- 
ment Co.  V.  Orman,  18  0.  C.  A.  309,  30  U. 
8.  App.  646,  71  Fed.  Rep.  764;  Hay  ford  v. 
Aroostook  County  Comrs.  78  Me.  165,  3  Atl. 
51 ;  People  ew  rel.  Schercr  v.  Walsh,  33  Hun, 
345;  Hall  v.  Eldorado  County  Super.  Ct.  71 
Gal.  550,  12  Pac.  672;  Stc^ie  ex  rel.  Bayha  v. 
Philips,  97  Mo.  331,  3  L.  R.  A.  476,  10  S.  W. 
355;  Su>ann  t.  Cumberland,  8  Gill,  153; 
King  v.  Somersetshire  Justices,  3  Dowl.  k 
R,  273;  Hall  v.  State,  Pindle,  12  Gill  &  J. 
338;  Stokes  v.  Knarr,  11  Wis.  393;  Roberts 
V.  Warren,  3  Wis.  736;  Combs  v.  Dunlap,  19 
Wis.  691;  Carnall  y.  Crawford  County,  11 
Ark.  627. 

The  method  of  review  is  immaterial.  It 
may  as  well  be  by  certiorari  as  by  appeal  or 
writ  of  error;  and  all  of  these  stand  upon 
an  equal  footing  under  the  grant  of  appel- 
late jurisdiction  in  S  2,  art.  6,  Mo.  Const. 

Clark  V.  Ross,  1  111.  262;  Crane  v.  Oiles, 
3  Kan.  65;  Ex  parte  Batesville  d  B.  R.  Co. 
39  Ark.  87 ;  Marbury  v.  Madison,  1  Cranch, 
176,  2  L.  ed.  72;  Weston  v.  Charleston,  2 
Pet.  464,  7  L.  ed.  486;  United  States  v. 
Hamilton,  3  Dall.  17,  1  L.  ed.  490;  Ex  parte 
Crane,  5  Pet.  190,  8  L.  ed.  92;  Sikes  v.  Ran- 
som, 6  Johns.  279;  State  ex  rel.  Campbells. 
St.  Louis  Ct.  of  Appeals,  97  Mo.  283,  10  S. 
W.  874;  Story,  Const.  6th  ed.  S  1761. 

Messrs.  Ben  Eli  Guthrie  and  Dyiart 
A  Mitchell,  for  respondent: 

The  writ  of  certiorari  doee  not  ordinarily 
issue  to  a  court  of  general  jurisdiction  pro- 
ceeding according  to  the  course  of  common 
law,  where  the  cause  is  removable  to  the  su- 
preme court  or  court  of  appeals  on  appeal 
or  writ  of  error. 

State  ex  rel.  Teasdale  v.  Smith,  101  Mo. 
174,  14  8.  W.  108;  State  ex  rel.  Missouri  P. 
R.  Co.  V.  Edwards,  104  Mo.  125,  16  S.  W. 
117;  State  ex  rel.  Tilley  v.  Slover,  113  Mo. 
202,  20  S.  W.  790;  State  ex  rel.  Walker  v. 
Dobson,  135  Mo.  1,  36  S.  W.  238;  State  ex 
rel.  Atty.  Oen.  v.  Oill,  137  Mo.  627,  39  S.  W. 
81;  State  ex  rel.  Walbridge  v.  Valliant,  123 
Mo.  524,  27  S.  W.  379,  28  S.  W.  586;  Harris, 
Certiorari,  §  44,  p.  37. 

On  a  petition  by  a  railroad  company  to 
condemn  real  estate,  it  devolves  upon  the 
circuit  court  to  try  the  issues  raised  by  the 
pleadings  up  to  and  prior  to  the  appoint- 
ment of  commissioners  to  assess  damage. 
In  such  trial  the  circuit  court  proceeds  in 
accordance  with  the  course  of  the  common 
law,  the  same  as  if  trying  any  other  issues 
of  law  or  fact. 

St.  Joseph  Terminal  R.  Co.  v.  Hannibal 
d  St.  J.  R.  Co.  94  Mo.  535,  6  S.  W.  691. 

Appeals  and  writs  of  error  are  war- 
ranted in  condemnation  proceedings. 

State  ex  rel.  Missouri  P.  R.  Co.  v.  Ed- 
wards, 104  Mo.  125,  16  S.  W.  117;  St.  Louis 
d  S.  F.  R.  Co.  v.  Evans  d  H.  Fire  Brick  Co. 
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85  Mo.  307;  St.  Joseph  Terminal  R.  Co.  v. 
Hannibal  d  St.  J,  R.  Co.  94  Mo.  535,  6  S. 
W.  691. 

Generally  where  an  appeal  or  writ  of  error 
is  available  to  a  party  he  cannot  have  the 
writ  of  certiorari. 

Britton  v.  Steber,  62  Mo.  370;  State  ex 
rel.  Walbridge  v.  Valliant,  123  Mo.  524,  27 
S.  W.  379,  28  S.  W.  586;  State  ex  rel.  Mis- 
souri P.  R.  Co.  V.  Edi€ards,  104  Mo.  125,  16 
S.  W.  117;  State  ex  rel.  Reider  v.  Moniteau 
County  Ct.  45  Mo.  App.  387;  Birdsall  v. 
Phillips,  17  Wend.  464;  Harris,  Certiorari, 
§  44,  p.  37,  and  note;  State  ex  rel.  Cfarth  v. 
Switzlcr,  143  Mo.  287,  40  L.  R.  A.  280,  45 
S.  W.  245. 

Mere  errors  of  judgment,  whether  of  law 
or  fact,  will  not  be  reviewed  on  certiorari. 

State  ex  rel.  Lemon  v.  Buchanan  County 
Bd.  of  Equalization,  108  Mo.  235,  18  S.  W. 
782;  State  ex  rel.  Moilineaux  v.  Madison 
County  Ct.  136  Mo.  323,  37  S.  W.  1126; 
State  ex  rel.  Bristol  v.  Walbridge,  69  Mo. 
App.  657;  State  ex  rel.  Missouri  P.  R.  Co. 
V.  Edioards,  104  Mo.  125,  16  S.  W.  117; 
State  ex  rel.  Teasdale  v.  Smith,  101  Mo.  174, 
14  S.  W.  108;  Harris,  Certiorari,  §  82,  p.  65. 

This  court  will  not  review  and  hear  this 
case  upon  its  merits.  This  is  not  the  office 
of  the  writ  of  certiorari. 

State  ex  rel.  Reider  v.  Moniteau  County 
Ct.  45  Mo.  App.  387 ;  State  ex  rel.  Lemon  v. 
Buchanan  County  Bd.  of  Equalization,  108 
Mo.  235,  18  S.  W.  782;  Harris,  Certiorari,  § 
82,  p.  65,  §  102,  p.  76. 

Brace,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  by  certiorari.  The 
relator  is  a  railroad  corporation,  organized 
under  article  2,  chap.  42,  Rev.  Stat.  1889, 
for  the  purpose  of  building,  operating,  and 
maintaining  a  standard-gauge  railroad  from 
a  point  in,  at,  or  near  the  town  of  Bevier, 
in  Macon  county,  to  a  point  in,  at,  or  near 
the  town  of  Ardmore,  in  said  county.  On 
the  17th  of  April,  1899,  the  relator  filed  in 
the  circuit  court  of  said  county  its  petition, 
under  the  provisions  of  article  6  of  said 
chapter,  to  condemn  a  right  of  way  for  its 
railroad  "along  and  across  1  acre  of  ground 
south  of  the  bridge  over  Sulphur  creek,  in 
Macon  county,  and  for  about  1,300  feet 
along  the  east  side  of  the  eastern  railroad 
track  of  the  Northwestern  Coal  &  Mining 
Company,  and  south  of  1  acre  of  land  afore- 
said, and  also  a  crossing  over  said  eastern 
railroad  track  of  said  coal  and  mining  com- 
pany at  a  point  south  of  the  1,300  foot 
strip  of  ground."  The  petition  was  in  the 
usual  form,  naming  the  Northwestern  Coal 
&  Mining  Company,  W.  S.  Watson,  the 
United  States  Trust  Company,  the  Kansas 
&  Texas  Coal  Company,  James  C.  Strean, 
and  R.  C.  Rombauer  as  defendants,  and 
praying  for  the  appointment  of  commission- 
ers to  assess  their  damages.  Summons 
thereon  was  duly  issued  and  served,  and 
upon  the  return  day  thereof  the  said  North- 
western Coal  &  Mining  Company  and  W.  S. 
Watson  filed  separate  answers  thereto.  The 
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answer  of  the  Northwestern  Coal  &  Mining 
Company,  after  putting  in  issue  the  allega- 
tions of  the  petition,  contained  the  follow- 
ing plea:  "Further  answering,  this  defend- 
ant says  that  it  is  informed  and  believes, 
.  and  so  charges  the  fact  to  be,  that  the  plain- 
tiff is  ^ot  a  public  railroad  corporation,  and 
has  n^>  intention  to  build  and  own  a  public 
railway  built  for  public  use  and  benefit,  but 
that  the  plaintiff  corporation  has  been  pro- 
moted and  organized  by,  and  is  owned  by 
and  belongs  to,  the  defendant  the  Kansas  & 
Texas  Coal  Company;  that  said  coal  com- 
panj  and  said  railway  have  the  same  of- 
iiceri  and  directors,  and  largely,  if  not  en- 
tire!/, the  same  stockholders;  that  the  de- 
fendant the  Kansas  &  Texas  Coal  Company 
is  a  coal  corporation,  and  as  such  owns  and 
controls  a  large  number  of  coal  mines,  and 
a  large  amount  of  coal  lands,  lying  in  the 
township  of  Bevier  (township  iyiij  range  14, 
and  township  57,  range  15)  and  Chariton 
(township  56,  range  15), — that  is  to  say, 
about  the  city  of  Bevier,  and  about  Ardmore, 
and  between  said  places;  that  said  coal 
company,  for  its  own  private  benefit,  and 
for  no  other  purpose  whatever,  promoted, 
organized,  and  is  managing  and  controlling, 
said  coal  railway,  and  as  such  secured  the 
said  incorporation,  and  as  such  is  maintain- 
ing this  proceeding  to  condemn  the  right  of 
way  over  this  defeAdant's  land;  that  said 
coal  company  has  put  up  and  furnished  all 
the  money,  means,  and  capital  of  the  said 
coal  railway;  that  on  May  12,  1898,  the  said 
coal  railway  executed  to  the  St.  Louis  Trust 
Company  its  mortgage  on  all  its  rights, 
tracks,  property,  and  franchises  of  every 
kind  and  description,  as  trustee  for  the  said 
coal  company,  in  consideration  that  the  said 
coal  company  would  loan,  and  did  loan,  the 
said  coal  railway  $70,000,  for  which  it  ex- 
ecuted to  said  coal  company  its  note  of  that 
date.  And  this  defendant  says  that  the  only 
business,  purpose,  object,  and  use  of  said  al- 
leged railroad  are  the  private  use,  benefit,  in- 
terest, and  advantage  of  the  said  coal  rail- 
road, and  that  there  is  no  other  business, 
use,  or  demand  existing  for  the  building  of 
said  alleged  railroad.  So  this  defendant 
says  that  it  is  a  fraud  upon  the  law,  and 
in  contravention  of  the  rights  of  the  owners 
of  property,  to  suffer  and  allow  said  rail- 
road company  to  use  the  right  and  power  of 
eminent  domain  to  condemn  the  private 
property  and  land  of  this  defendant  or  of 
any  other  person.  Defendant  says  that  it 
is  a  coal  corporation,  doing  a  mining  busi- 
ness near  Bevier,  and  as  such  owns  the  land 
over  which  plaintiff  intends  to  condemn  a 
right  of  way  for  its  alleged  railroad;  that, 
as  appears  from  the  plat  filed  with  plain- 
tiff's petition,  it  has  constructed  and  owns, 
in  connection  with  the  defendant  Watson,  a 
railroad  along  and  over  said  lands;  that 
said  railroad  was  built  at  a  large  expense 
and  outlay  of  money,  in  order  to  carry  on 
and  conduct  defendant's  business  of  min- 
ing coal,  and  it  has  along  said  railroad  a 
shaft  sunk  to  its  mines,  and  from  said  mines 
and  shaft  are  taken  daily  many  tons  of  coal, 
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which  this  defendant,  by  means  of  its  said 
railroad,  convevs  to  the  Hannibal  &  St 
Joseph  Railroad  for  shipment  to  the  mar- 
kets; that  said  shaft  was  sunk,  and  said 
mines  were  built  and  constructed,  at  the  cost 
of  many  thousands  of  dollars  to  this  defend- 
ant, and  are  of  great  value.  This  defendant 
says  that  it  has  for  its  railroad,  and  the 
operation  of  its  business  thereon,  only  a 
right  of  way  of  40  feet,  which  it  has  pur- 
chased for  that  purpose,  and  that  all  of  said 
40  feet  is  necessary  for  the  proper  operation 
of  its  mines  and  its  railroad,  and  that  they 
cannot  successfully  and  conveniently  be  op- 
erated with  a  less  width  of  right  of  way  than 
defendant  has  bought  and  paid  for;  that 
plaintiff's  proposed  right  of  >vay,  as  appears 
from  its  plat  filed  with  its  petition,  is  with- 
in 7  feet  of  the  center  line  of  defendant's 
line  as  now  laid  down  and  operated  on  said 
premises;  that,  if  said  proposed  track  be 
condemned,  this  defendant's  business  will  be 
largely,  if  not  wholly,  destroyed,  and  there 
will  be  no  room  for  turnouts,  side  tracks, 
passing  tracks,  storage  tracks,  and  other 
necessary  structures  and  buildings  neces- 
sary for  the  proper  and  profitable  use  and 
operation  of  its  said  mines.  And  so  this  de- 
fendant says  that  plaintiff  cannot,  under  the 
guise  of  building  a  railroad,  condemn  the 
track  and  right  of  way  of  this  defendant, 
and  thereby  destroy  its  business,  for  the 
benefit  of  its  rival  and  competitor  in  busi- 
ness, the  Kansas  &  Texas  Coal  Company,  to 
which  the  said  plaintiff  belongs.  Defend- 
ant further  says  that  the  defendant  Watson 
is  a  part  owner  in  defendant's  said  railroad, 
and  owns  and  operates  a  mine  some  half  mile 
beyond  the  plaintiff's  said  mine,  which  said 
mine  is  known  as  *VVatson's  Mine  No.  2;' 
that  defendants'  said  railroad  extends  on  to 
said  Watson's  Mine  No.  2,  at  which  mine 
said  Watson  is  conducting  and  carrying  on 
a  mining  business,  and  daily  takes  from 
said  mine  many  tons  of  coal,  which  are  sent 
over  said  railroad  by  defendant's  mine  to  the 
Hannibal  &  St.  Joseph  Railroad,  to  be 
shipped  to  the  markets,  and  the  condemna- 
tion of  the  alleged  right  of  way  described  in 
plaintiff's  petition  would  not  only  ruin  and 
destroy  defendant's  railroad,  and  cripple  and 
injure  defendant's  business,  but  would  also 
ruin  and  destroy  the  interest  of  the  said 
Watson  in  the  said  railroad,  and  also  cripple 
and  injure  said  Watson,  and  cut  hini  off 
from  said  Hannibal  &  St.  Joseph  Railroad, 
and  would,  in  fact,  reduce  this  defendant 
and  the  said  Watson  to  the  necessity  of  se- 
curing an  approach  to  said  Hannibal  &  St 
Joseph  Railroad  upon  the  use  of  plaintifTs 
alleged  railroad,  and  subject  them  to  the 
prices,  extortions,  and  monopoly  of  the  said 
plaintiff  and  its  owner,  the  said  Kansas  k 
Texas  Coal  Com»^:;ny,  tlie  rival  and  compet- 
itor in  business  of  this  defendant  and  the 
said  Watson.  And,  further  answering,  this 
defendant  says  that  there  exists  no  necossitv 
for  the  plaintiff  to  locate  and  establi:^h  it* 
alleged  railroad  upon  the  line  and  track 
marked  out  and  described  in  it^s  petition. 
for  the   reason   that  this  defendant  is  in* 
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formed  and  believes,  and  charges  the  fact 
to  be,  that  plaintiff,  or  its  owner,  the  Kan- 
sas &  Texas  Coal  Company,  owns  a  right 
of  way  100  feet  wide,  adjoining  and  along 
the  north  and  east  side  of  defendant's  right 
of  way,  on  which  plaintiit'  could  well  and 
easily  construct  and  build  and  operate  its 
railroad,  without  interfering  with  any  right 
of  the  business  of  this  defendant.  And  so 
this  defendant  says  that  it  is  wholly  inequit- 
able, unjust,  and  contrary  to  law  and  good 
conscience'  to  allow  the  plaintiff  to  proceed 
to  condemn  and  construct  and  build  its  rail- 
road upon  the  line  marked  out  in  plaintiff's 
petition  and  the  accompanying  plat,  since 
the  same  is  not  for  public  use,  but  solely  and 
only  for  the  use,  benefit,  advantage,  and 
emolument  of  the  plaintiff,  the  said  Kansas 
&  Texas  Coal  Company;  and  defendant  says 
that  its  business  would  be  irreparably  in- 
jured, and  its  damage  could  in  no  adequate 
sense  be  computed  or  estimated,  and  its 
business  would  be  greatly  injured,  not  to 
say  ruined,  by  allowing  plaintiff  to  build 
and  construct  its  railroad  upon  the  line 
marked  out,  or  to  condemn  defendant's  prop- 
erty for  the  purpose  of  such  construction. 
Wherefore  defendant  prays  the  court  that  it 
will  dismiss  plaintiff's  petition,  that  it  will 
refuse  to  appoint  commissioners  to  assess 
damages,  and  that  it  will  restrain  and  en- 
join the  plaintiff  from  condemning,  or  at- 
tempting to  condemn,  a  right  of  way  for  its 
alleged  railroad  on  and  along  the  line  de- 
scribed in  its  petition,  and  marked  out  in 
the  plat  accompanying  said  petition,  or  upon 
defendant's  right  of  way  and  premises  men- 
tioned in  said  petition,  and  will  restrain 
and  forever  enjoin  the  said  plaintiff  from 
building  its  said  railroad  upon  said  line  as 
prayed  in  its  petition,  and  for  all  other  or- 
ders, judgments,  and  decrees  that  may  to 
the  court  seem  equitable  and  right,  and  for 
general  relief."  The  answer  of  Watson  was 
to  the  same  purport,  adopted  the  answer  of 
the  Northwestern  Coal  &  Mining  Company, 
and  joined  in  its  prayer  for  relief. 

Afterwards,  on  the  13th  of  June,  1899,  the 
issues  coming  on  to  be  heard  in  said  circuit 
court  before  the  respondent,  the  Honorable 
Nat  M.  Shelton,  judge  thereof,  on  motion  of 
relator  for  the  appointment  of  commission- 
ers, as  prayed  for  in  the  petition,  judgment 
thereon  was  rendered  as  follows:  "And  now 
the  court,  having  heard  all  of  the  evidence 
introduced  by  plaintiff  and  defendants  for 
and  against  the  motion  of  plaintiff  for  the 
appointment  of  commissioners  herein  to  as- 
sess damages  for  the  taking  of  the  strip  of 
land  herein  sought  to  be  condemned,  and 
being  fully  advised  in  the  premises,  doth  or- 
der and  adjudge  that  plaintiff  is  not  entitled 
to  such  appointment,  and  overrules  said  mo- 
tion, and  finds  the  issues  herein  for  the  de- 
fendants; pnd  it  is  further  ordered,  ad- 
judged, and  decreed  that  plaintiff  take  noth- 
ing by  its  suit,  and  that  defendants  recover 
their  costs  herein  expended,  and  have  there- 
for execution;  and  plaintiff  objects  and  ex- 
cepts to  the  action  of  the  court  at  the  time.*' 
Afterwards,  on  the  2d  of  October,  1899,  on 
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the  application  of  relator  to  one  of  the 
judges  of  this  court,  the  writ  of  certiorari 
now  under  consideration  was  issued,  directed 
to  the  respondent;  to  which  in  due  time  re- 
spondent made  return,  certifying  a  com- 
plete transcript  of  all  the  proceedings  in  the . 
matter  aforesaid  in  his  court,  from  which 
the  foregoing  facts  appear.  Thereupon  re- 
lator, on  the  24th  of  October,  1899,  filed  its 
motion  to  quash  the  judgment  aforesaid,  and 
remit  the  record,  with  directions  to  the  cir- 
cuit court  to  appoint  commissioners  in  said 
cause,  and  the  respondent,  on  the  9lh  of  No- 
vember, 1899,  filed  his  motion  to  quash  the 
writ.  Thus  the  questions  for  determination 
are  raised. 

This  writ  of  certiorari  is  prosecuted,  not 
as  an  auxiliary  to  an  appeal  or  writ  of  error, 
but  as  an  original  writ  to  quash  the  judg- 
ment in  the  circuit  court,  and  in  support 
thereof  the  relator,  in  its  motion  to  quash, 
assigns  the  following  reasons:  **First,  That 
the  judgment  aforesaid,  in  form  aforesaid,  is 
illegal  and  void,  in  this:  Because  said  judg- 
ment is  founded  upon  an  erroneous,  illegal, 
and  improper  construction  of  §  2741  of  the 
Revised  Statutes  of  Missouri,  said  court 
holding  that  an  ordinary  business  corpora- 
tion, a  coal  company,  as  shown  by  the  plead- 
ings in  this  case  as  well  as  by  evidence,  was 
entitled  to  claim  protection" of  said  section, 
when  the  taking  of  the  property  sought  to 
be  condemned  materially  interfered  with  the 
use  to  w^hich  by  law  said  coal  company  was 
authorized  to  subject  the  same.  Second. 
Because  the  evidence  preserved  of  record 
shows  that  the  taking  of  the  property  sought 
to  be  condemned  would  not  materially  inter- 
fere with  the  uses  to  which,  by  law,  said 
coal  company  was  authorized  to  subject  said 
lands.  Third.  Because  S  2741  of  the  Re- 
vised Statutes  of  Missouri,  if  susceptible 
of  the  construction  given  thereto  then  by 
circuit  court  of  Macon  bounty,  Missouri,  is 
unconstitutional,  illegal,  and  void,  in  this: 
That  said  section  confers  upon  an  ordinary 
business  corporation  an  immunity  from  the 
exercise  of  the  right  of  eminent  domain  by 
any  corporation  vested  with  that  power, 
whereas  any  property  owned  by  an  individ- 
ual is  subject  to  the  right  of  condemnation, 
and  has  no  such  immunity;  thereby  denying 
to  individuals  the  equal  protection  of  the 
law,  contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  and  to  $ 
30  of  article  2  of  the  Constitution  of  this 
state.  Fourth.  Because  such  a  construc- 
tion of  S  2741  of  the  Revised  Statutes  of 
Missouri  of  1889  is  contrary  to  S  4,  art.  12, 
of  the  Constitution  of  this  state,  w^hich  de- 
clares that  'the  exercise  of  the  power  and 
right  of  eminent  domain  shall  never  be  so 
construed  or  abridged  as  to  prevent  the  tak- 
ing, by  the  general  assembly,  of  the  prop- 
erty and  franchises  of  incorporated  com- 
panies already  organized,  or  that  may  be 
hereafter  organized,  and  subjecting  them  to 
the  public  u^,  the  same  as  that  of  individ- 
uals.' Fifth.  Because  such  a  construction 
of  S  2741  of  the  Revised  Statutes  of  Missouri 
of  1889  deprives  the  Kansas  &  Texas  Coal 
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Railway,  the  plaintiff  in  the  cause  aforesaid, 
in  the  circuit  court  of  Maoon  county,  Mis- 
souri, of  the  benefits  of  S  13  of  article  12  of 
the  Constitution  of  this  state,  which  is  the 
following:  *Any  railroad  corporation  or  as- 
sociation, organized  for  the  purpose,  shall 
have  the  right  to  construct  and  operate  a 
railroad  between  any  points  within  this 
state,  and  to  connect  at  the  state  line  with 
railroads  of  other  states.  Every  railroad 
company  shall  have  the  right,  with  its  road, 
to  intersect,  connect  with  or  cross  any  other 
railroad',  and  shall  receive  and  transport 
each  the  other's  passengers,  tonnage,  and  cars, 
loaded  or  empty,  without  delay  or  discrim- 
ination.' Sixth.  Because  such  a  construe- 
.  tion  of  S  2741  deprives  the  Kansas  &  Texas 
Coal  Railway,  the  plaintiff  in  the  said  cause 
in  the  circuit  court  of  Macon  county,  of  an 
opportunity  to  construct  the  railway  it  is 
authorized  to  construct,  under  the  pro- 
visions of  iU  charter  and  the  Constitution 
and  laws  of  Missouri.  Seventh.  Because 
the  construction  of  S  2741  of  the  Revised 
Statutes  of  Missouri  of  1889,  given  thereto 
by  the  circuit  court  of  Macon  county,  and 
especially  the  construction  given  to  the 
words  'any  corporation,'  is,  in  fact,  a  decla- 
ration that  any  business  corporation,  wheth- 
er vested  with  the  power  of  eminent  domain 
or  not,  can  defelit  the  exercise  of  eminent  do- 
main, when  attempted  by  a  corporation 
vested  therewith,  simply  becau^js  the  defend- 
ant in  the  condemnation  proceeding  is  an 
ordinary  business  corporation;  all  of  which 
is  contrary  to  the  legal  and  proper  construc- 
tion of  said  section,  and  the  words  'any  cor- 
poration' in  said  section  plainly  refer  to  a 
corporation  vested  with  the  power  of  emi- 
nent domain.  Eighth.  Because  such  con- 
struction of  said  1  2741  is  contrary  to  the 
well-known  rule  of  law,  which  is  that  all 
sections  of  a  statute  (that  is  to  say,  all  of 
the  sections  of  article  6  of  chapter  42  of 
the  Revised  Statutes  of  Missouri  of  1889) 
should  be  construed  together,  and,  when  thus 
construed,  it  plainly  appears  that  said  sec- 
tion only  refers  to  corporations  having  the 
power  of  eminent  domain." 

That  the  judgment  should  be  quashed  for 
these  reasons  counsel  for  relator  maintains 
in  an  able  and  elaborate  brief,  in  which  many 
cases  are  cited  from  this  and  other  jurisdic- 
tions. With  most  of  the  propositions  of  law 
announced  in  the  brief  we  have  no  fault  to 
find.  The  common-law  writ  of  certiorari, 
however,  has  been  so  modified  by  statute  or 
usage  in  most  jurisdictions,  and  its  applica- 
tion and  use  have  been  so  well  defined  by  a 
long  line  of  consistent  decisions  in  this  state, 
running  from  Rector  v.  PricCf  1  Mo.  198,  de- 
cided in  1822,  to  State  ex  rel.  Armour  Pack- 
ing Co.  V.  Stephens,  140  Mo.  662,  49  S.  W. 
929,  decided  in  1898,  that  from  thence  can 
well  be  drawn  the  principles  decisive  of  the  i 
question  in  hand,  without  recourse  to  author-  | 
ity  from  abroad.  That  the  circuit  court  of 
Macon  county  had  jurisdiction  of  the  subject- 
matter  of  the  controversy  in  this  condemna- 
tion proceeding  is  beyond  question.  Rev. 
Stat  1889,  §S  2543,  2734  et  acq,;  State  ex 
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rel,  Missouri  P.  R.  Co,  ▼.  Edwards,  104  Mo. 
125,  16  S.  W.  117 ;  State  em  rel.  Union  Depot 
R,  Co,  V.  Southern  R,  Co,  100  Mo.  59,  13  S. 
W.  398;  St,  Joseph  Terminal  R.  Co,  v.  Han- 
nihal  d  St,  J,  R,  Co.  94  Mo.  535,  6  S.  W. 
691,  and  cases  cited.  It  appears  from  the 
record  that  Watson  and  the  Northwestern 
Coal  &  jMining  Company,  by  their  answers 
to  the  summons,  raised  the  question  in  that 
proceeding  whether  their  lands  were  subject 
to  condemnation,  and  whether  the  use  to 
which  it  was  sought  to  condemn  such  lands 
was  a  public  use.  These  were  judicial 
questions,  upon  which  the  court  had  juris- 
diction to  pass.  St,  Joseph  Terminal  K,  Co, 
Y.  Uannibal  d  St,  J,  R,  Co,  94  Mo.  535,  6  S. 
W.  691;  Savannah  v.  Hancock,  91  Mo.  54, 
3  S.  W.  215.  And  this  must  be  conceded; 
for,  unless  the  court  in  refusing  to  appoint 
commissioners  acted  judicially,  certiorari 
would  not  lie.  Re  Saline  County  Subscrip- 
tion, 45  Mo.  52,  100  Am.  Dec.  337 ;  State  ex 
rel.  Crow  v.  HanHson,  141  Mo.  loc.  dt,  18, 
41  S.  W.  971,  43  S.  W.  867.  In  St,  Joseph 
Terminal  R,  Co,  v.  Hannibal  d  St,  J.  R,  Co. 
94  Mo.  535,  6  S.  W.  691,  it  was  said,  per 
Black,  J.,  speaking  for  the  court,  94  Mo.  too. 
cit.  642,  543,  6  S.  W.  692:  "The  circuit 
court  seems  to  have  supposed  that  its  powers 
under  the  statute  were  limited  to  an  investi- 
gation of  such  questions  as  relate  alone  to 
the  amount  of  damages,  and  this  is  the  po- 
sition taken  by  the  respondent,  to  which  we 
do  not  agree.  It  is  open  to  the  trial  court, 
in  these  proceedings  to  condemn  property 
for  public  use,  to  determine  whether  the  use 
sought  to  be  made  of  the  property  is  really 
a  public  use.  Savannah  v.  Hancock,  91  Mo. 
54,  3  S.  W.  215.  This  may  involve  the  hear- 
ing of  evidence,  though  ordinarily  it  does 
not.  Again,  the  law  denies  to  a  telegraph 
company  the  right  to  appropriate  the  land 
upon  which  certain  buildings  are  situated, 
and  to  a  railroad  company  the  right  to  ap- 
propriate more  than  a  defined  quantity  of 
land  for- depot  purposes,  and  it  restricts  the 
use  to  which  one  corporation  may  subject 
the  property  of  another.  If  it  appears  on 
the  face  of  the  petition  that  the  petitioner 
seeks  to  violate  any  of  these  provisions  of 
the  law,  the  petition  should  be  rejected.  If 
these  or  any  other  valid  objections  to  the 
condemnation  exist  in  point  of  fact,  but  do 
not  appear  on  the  face  of  the  petition,  they 
may  be  brought  forward,  and  interposed  as 
a  defense  by  any  appropriate  pleading,  and, 
if  necessary  to  a  full  consideration  of  the 
issue,  evidence  may  be  heard.  It  has  been 
the  constant  practice  to  present  these  and 
kindred  questions  in  the  circuit  court,  and 
of  this  court  to  review  the  rulings  thereon, 
when  the  whole  case  is  before  the  court  on 
appeal  or  writ  of  error.  Lind  v.  Clemens, 
44  Mo.  540;  Hopkins  v.  Kansas  City,  St.  J, 
d  C,  B,  R,  Co,  79  Mo.  98;  St,  Louis  County 
CI.  V.  Gristcold,  58  Mo.  189;  St,  Louis  v. 
Franks,  78  Mo.  41.  It  is  true  the  statute 
makes  no  specific  provision  for  raising  these 
or  like  issues,  but  it  is  utterly  unreaaonaUe 
to  say  that  the  defendant  must  be  notified 
when  the  petition  will   be   heard,   and   yet. 
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when  he  appears,  he  cannot  be  heard  to  show 
that  the  petitioner  has  no  right  to  condemn 
the  particular  property  for  <£e  alleged  use." 

It  is  equally  clear  that  the  judgment  of 
the  circuit  court  refusing  to  appoint  com- 
missioners, and  dismissing  the  relator's  pe- 
tition, was  a  final  judgment,  from  which  an 
appeal  or  writ  of  error  would  lie.  Biate  ex 
rel.  Missouri  P.  R,  Co,  v.  Edwards,  104  Mo. 
125,  16  S.  W.  117;  8t.  Joseph  Termmal  R, 
Co,  V.  Hanmhal  d  8t,  J,  R,  Co,  94  Mo.  635, 
6  6.  W.  691,  and  cases  cited;  St.  Louis  d  8, 
F.  R.  Co.  V.  Evans  d  H,  Fire  Brick  Co,  85 
Mo.  307,  and  cases  cited. 

The  objections  of  the  relator  to  the  judg- 
ment are  not,  and  could  not  be,  predicated  on 
a  want  of  jurisdiction  in  the  circuit  court 
to  commit  the  errors  of  which  it  complains, 
but  on  the  fact  that  the  court,  in  adjudicat- 
ing in  a  matter  wherein  it  had  jurisdiction, 
did  in  fact  commit  those  errors.  Now,  while 
certiorari  is  the  appropriate  remedy  where 
an  inferior  tribunal  acts  without  jurisdic- 
tion, or  in  excess  of  its  jurisdiction,  or  when 
within  its  jurisdiction  and  the  action  of  such 
inferior  tribunal  cannot  be  reviewed  on  ap- 
peal or  writ  of  error  {State  ex  rel.  Armour 
Packing  Co.  v.  Stepke^is,  146  Mo.  662,  48  S. 
W.  929;  State  ex  rel.  Garth  v.  Stoitzler,  143 
Mo.  287,  40-  L.  R.  A.  280,  45  S.  W.  245 ;  State 
ex  rel.  Crow  v.  Harrison,  141  Mo.  12,  41  S. 
W.  971,  43  S.  W.  867;  State  ex  rel.  -Mollin- 
eaux  V.  Madison  County  Ct.  136  Mo.  323,  37 
S.  W.  1126;  State  ex  rel.  Walker  v.  Dobson, 
135  Mo.  1,  36  S.  W.  238;  State  ex  rel.  TUley 
V.  Slover,  113  Mo.  202,  20  S.  W.  788;  Chi- 
oago,  R.  I.  d  P.  R.  Co.  v.  Young,  96  Mo.  39, 
8  S.  W.  776;  Hannibal  d  St.  J,  R.  Co,  v. 
Stale  Bd,  of  Equalization,  64  Mo.  294; 
Snoddy  v.  Pettis  County,  45  Mo.  361 ;  Rector 
v.  Price,  1  Mo.  198) ,  yet  in  this  state  the  law 
is  also  well  settled  that  it  cannot  be  used  as 
a  substitute  for  appeal  or  writ  of  error,  and 
that  where  such  tribunal  has  jurisdiction, 
and  its  action  can  be  reviewed  by  appeal  or 
writ  of  error,  certiorari  will  not  lie  {State 
ex  rel,  Atty,  Qen,  v.  Gill,  137  Mo.  627,  39  S. 
W.  81 ;  State  ex  rel,  Walbridge  v.  Valliant, 
123  Mo.  524,  27  S.  W.  379,  28  S.  W.  586; 
State  ex  rel.  Lemon  v.  Buchanan  County  Bd, 
of  Equalization,  108  Mo.  235,  18  S.  W.  782; 
State  ex  rel.  Missouri  P,  R,  Co,  v.  Edwards, 
104  Mo.  125,  16  S.  W.  117;  State  ex  rel. 
Union  Depot  R.  Co.  v.  Southern  R.  Co,  100 
Mo.  69,  13  S.  W.  398;  Ha/nnibal  d  St,  J,  R, 
Co.  V.  Morion,  27  Mo.  317;  Boren  v.  Welty, 
4  Mo.  250).  As  was  said  by  Burgess,  J., 
in  Ward  v.  Gentry  County  Bd,  of  Equaliza- 
tion, 135  Mo.  309,  36  S.  W.  648:  "It  is 
well  settled  that  the  writ  of  certiorari  only 
brings  up  the  record,  and  only  such  matters 
as  appear  from  the  face  thereof,  and  which 
go  to  the  jurisdiction  of  the  tribunal  to 
which  the  writ  is  sued  out,  can  be  reviewed 
by  such  writ."  By  Sherwood,  J.,  in  State 
ex  rel,  Teasdale  v.  Smith,  101  Mo.  174,  14 
S.  W.  108 :  "This  writ,  under  constitutional 
provisions,  is  strictly  the  common-law  writ 
of  that  name.  It  only  brings  up  the  record, 
and  can  only  reach  errors  and  defects  which 
appear  on  the  face  of  the  record  of  the  trl- 
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bunal,  to  which  it  is  issued,  and  whioh  ara 
jurisdictional  in  their  nature.  Hannibal 
d  St,  J.  R.  Co.  V.  State  Bd,  of  Equalization, 
64  Mo.  294."  And  by  the  same  judge,  in 
State  ex  rel.  Walker  v.  Dobson,  135  Mo.  loc. 
cit,  20,  36  S.  W.  243:  "The  power  of  this 
court  is  as  comprehensive  in  this  respect 
over  inferior  courts  in  this  state  as  was  the 
court  of  King's  bench  in  England  in  a  simi- 
lar way.  And  on  many  occasions  has  this 
superintending  control  been  exercised  by  this 
court  from  the  earliest  days  of  its  history 
down  to  the  present  time,  in  keeping  circuit 
and  other  courte  within  the  compass  of  their 
legitimate  jurisdiction,  and  in  preventing 
them  from  transcending  the  confines  of  their 
lawful  authority.  .  .  .  Our  inquiries, 
however,  are  limited,  under  the  common-law 
practice  which  prevails  in  this  state,  to  such 
errors  as  are  oi  record  and  jurisdictional  in 
their  character."  By  Black,  J.,  in  State  ex 
rel,  Dawson  v.  St.  Louis  Ct,  ofAppeals,9d  Mo. 
216,  loc,  cit,  221,  12  S.  W.  661:  "The  writ 
cannot  be  awarded  for  the  simple  purpose 
of  correcting  errors,  if  any  there  were.  It 
must  clearly  appear  that  the  court' of  appeals 
has  exceeded  ite  legitimate  powers."  By 
Macfarlane,  J.,  in  State  ex  rel,  Missouri  P, 
R.  Co,  V.  Edwards,  104  Mo.  125,  16  S.  W. 
117:  "The  office  of  a  common-law  writ  of 
certiorari  is  to  bring  the  record  of  the  pro- 
ceedings of  an  inferior  court  or  tribunal  be- 
fore a  superior  court  to  determine  whether 
it  had  acted  legally  and  within  ite  jurisdic- 
tion. .  .  .  It  is  in  the  nature  of  a  writ 
of  error  to  review  the  proceedings  of  the  in- 
ferior court  or  tribunal,  and  is  only  allowed 
where  no  appeal  or  writ  of  error,  or  other 
available  mode  of  review,  is  afforded.  Chi- 
cago, R.  I,  d  P,  R,  Co,  V.  Young,  96  Mo.  41, 
8  S.  W.  776;  Poe  v.  Marion  Mach,  Works,  24 
W.  Va.  517;  Ennis  v.  Ennis,  110  III.  78; 
Hauser  v.  State,  33  Wis.  678;  Witkowski  v. 
Skalowski,  46  Ga.  41;  Cgrolan  v.  Carolan, 
47  Ark.  511,  2  S.  W.  105."  See  also  State 
ex  rel,  Bristol  v.  Walbridge,  69  Mo.  App. 
657;  State  v.  Schneider,  47  Mo.  App.  669; 
State  ex  reU  Reider  v.  Monitea/u  County  Ct. 
45  Mo.  App.  387.  Other  cases  in  this  juris- 
diction might  be  added,  but  enough  have  been 
cited  to  show  that  the  rule  in  this  state  is 
well  esteblished,  and  in  entire  harmony 
with  the  general  rule  prevalent  on  this  sub- 
ject, thus  steted  in  4  Enc.  PI.  &  Pr.  98: 
"At  common  law,  and  in  those  stetes  which 
have  not  departed  materially  therefrom,  the 
accepted  doctrine  is  that,  where  a  tribunal 
has  jurisdiction,  a  writ  of  certiorari  does 
not  lie  to  correct  mere  errors  in  the  exercise 
of  such  rightful  jurisdiction.  Such  errors 
may  be  generally  corrected  by  appeal,  for 
which  process  certiorari  cannot  be  substi- 
tuted." As  all  the  errors  complained  of  in 
the  condemnation  proceeding  under  consid- 
eration can  be  corrected  by  appeal  or  writ  of 
error,  it  follows  that  certiorari  does  not  lie. 
The  motion  of  the  relator  to  quash  the 
judgment  should  be  overruled,  and  the  mo- 
tion of  the  respondent  to  quash  the  writ 
should  be  sustained;  and  it  is  accordingly 
so  ordered. 
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All  concur;  except  Sherwood,  J.>  absent, 
and  Marihall,  J.,  dissenting. 

Marihall,  J.,  dissenting: 

I  dissent  in  this  case,  but  shall  content 
myself,  at  this  time,  with  stating  the  prin- 
ciples of  law  upon  which  I  base  my  dissent, 
without  elaboration,  and  without  an  analy- 
sis of  the  decisions  in  this  and  other  jurisdic- 
tions upon  this  subject.  The  exhaustive  and 
condusiye  brief  of  counsel  for  rel&tor  cites 
the  multitude  of  cases  which  support  a  right 
to  a  writ  of  certiorari  under  circumstances 
like  those  present  in  this  case.  My  reasons, 
briefly  stated,  are  these:  (1)  Certiorari 
lies  to  review  the  action  of  inferior  courts 
where  they  have  no  jurisdiction,  or  where, 
haying  jurisdiction,  they  exceed  it,  or  where 
they  proceed  in  the  exercise  of  jurisdiction 
in  a  manner  outside  of  the  course  of  the 
common  law.  (2)  It  lies  wherever  an  ap- 
peal or  writ  of  error  does  not  lie.  (3)  It 
is  a  discretionary  writ,  and  not  a  writ  of 
right.  (4)  It  lies  in  cases  where  an  appeal 
or  writ  of  error  also  lies,  if,  in  the  discre- 
tion of  the  court  issuing  it,  an  appeal  or 
writ  of  error  would  not  afford  an  adequate, 
efficient,  and  speedy  remedy,  such  as  the  cir- 
cumstances of  the  case  demand.  State  ex 
rel.  Garth  v.  Switzler,  143  Mo.  289,  40  L. 
R.  A.  280,  45  8.  W.  245.  (5)  It  lies  before, 
as  well  as  after,  a  final  judgment.  Original- 
ly, in  England,  it  was  only  employed  before 
final  judgment,  but  its  uses  have  since  been 
extended  there  and  in  America  to  cases  after 
final  judgment.  The  cases  supporting  the 
for^;oing  principles  are  cited  and  discussed 


in  Harris  on  Certiorari,  and  in  the  brief  of 
counsel  for  relator. 

Applying  these  principles  to  the  case  at 
bar,  the  result  is  this:  (a)  The  relator  ia 
vested  by  the  Constitution  with  the  power 
of  eminent  domain,  and  sought  to  exercise 
it;  (b)  the  right  of  eminent  domain  is  a 
summary  remedy,  and  its  enforcement  is  out- 
side of  the  procedure  in  ordinary  civil  ac- 
tions; (c)  the  right  was  denied  the  relator 
in  this  case  by  the  circuit  court,  which  re- 
fused to  appoint  commissioners,  and  dis- 
missed relator's  case;  (d)  the  relief  open  to 
relator  by  appeal  cannot  be  obtained  sooner 
than  two  years,  in  the  usual  course  of  cases 
in  this  court,  unless  the  case  is  advanced  on 
the  docket,  which  is  only  done  in  cases  in- 
volving a  public  interest,  therefore  an  ap- 
peal does  not  afford  an  adequate  remedy  in 
this  case,  and  hence  certiorari  will  lie;  (e) 
the  writ  being  discretionary,  the  court  haa 
power  to  protect  itself  from  improper  or  im- 
provident applications  for  its  aid;  (f)  be- 
ing a  constitutional,  original  remedy,  it  waa 
intended  to  be  applied  by  this  court  in  aid 
of  its  superintending  control  over  all  in- 
ferior courts,  and,  being  a  summary  writ,  the 
power  of  the  court  is  complete  to  grant  it> 
in  proper  cases,  notwithstanding  an  appeal 
or  writ  of  error  also  affords  a  remedy  which 
is  inadequate,  because  not  speedy  enough. 
The  better  reason  and  the  weight  of  author- 
ity are  opposed  to  the  conclusion  announced 
in  the  majority  opinion  in  this  case.  For 
these  reasons  I  dissent  from  that  opinion, 
and  think  this  is  pre-eminently  a  proper 
case  for  such  a  writ. 


KENTUCKY  COl/RT  OF  APPEALS. 


Mattie  B.  DIETZAUN,  Appt., 

V. 

Leonora  F.  MULLIN. 


( 


Ky, 


) 


A  "Wife  may  maintain  an  action  ai^alnst 
one  who  entices  her  husband  from  her  and 
alienates  his  aflTectlons,  under  Stat.  S  2128, 
giving  to  the  wife  a  right  to  sue  and  be  sued 
as  a  single  woman. 

(June  1,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Division  of  the  Cir- 
cuit Court  for  Jefferson  County  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alienation  from  plaintiff  of 
the  affections  of  her  husband.     Reversed, 


The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Rvpker,  for  appellant: 

A  wife  can  maintain  such  an  action  both 
at  common  law  and  under  the  statute. 

1  Bishop,  Marr.  &  Div.  New  ed.  §§  1357  ei 
seq.;  Hayncs  v.  Nouclin,  129  Tnd.  581,  14  L. 
R.  A.  787,  29  N.  E.  389;  Postleicaite  v.  Pos- 
tlewaite,  1  Ind..App.  473,  28  N.  E.  99;  Bige- 
low.  Torts,  153;  Cooley,  Torts,  2d  ed.  267; 
Tiffany,  Persons  &  Dom.  Rel.  p.  78;  Ben- 
nett V.  Bennett,  116  N.  Y.  584,  6  L.  R.  A.  553, 
23  X.  E.  17 ;  Lynch  v.  Knight,  9  H.  L.  Caa. 
577;  Breinuin  v.  Paasch,  7  Abb.  N.  C.  249; 
Baker  v.  Baker,  16  Abb.  N.  C.  293 ;  Jaynes  v. 
Jaynes,  39  Hun,  40;  Warner  v.  MilJcr,  17 
Abb.  N.  C.  221;  Churchill  v.  Lejri«,  17  Abb. 
N.  C.  226;  Foot  v.  Caj-d,  58  Conn.  1,  6  L.  R, 
A.  829,  18  Atl.  1027. 

It  is  not  essential  to  allege  or  prove  that 


Note. — That  a  married  woman  may  maintain 
an  action  for  the  alienation  of  her  husband's 
affections,  see  Bennett  v.  Bennett  (N.  Y.)  6 
L.  R.  A.  653,  and  note;  Foot  v.  Card  (Conn.) 
6  L.  B.  A.  829;  Warren  v.  Warren  (Mich.)  14 
L.  R.  A.  545;  Haynes  v.  Nowlin  (Ind.)  14  L. 
R.  A.  787 ;  Clow  v.  Chapman  (Mo.)  26  L.  R.  A. 
412;  Hodgkinson  v.  Hodgklnson  (Neb.)  27  L. 
R.  A.  120;  Price  v.  Price  (Iowa)  29  L.  R.  A. 
50  L.  R.  A. 


150;  Brown  v.  Brown  (N.  C.)  38  L.  R.  A.  242: 
and  Gernerd  v.  Glemerd  (Pa.)  40  L.  R.  A.  549. 

For  cases  denying  such  right  of  action,  see 
Duffles  V.  Duffles  (Wis.)  8  L.  R.  A.  420 :  I>oe  ▼. 
Roe  (Me.)  8  L.  R.  A.  833 :  and  Houghton  v. 
Rice  (Mass.)  47  L.  R.  A.  310. 

The  right  of  a  married  woman  to  maintain 
an  action  against  another  woman  simply  in  the 
nature  of  crim.  con.  is  denied  in  Kroesaln  t. 
Keller  (Minn.)  27  L.  R.  A.  685. 


1800. 
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appellant's  husband  and  appellee  were  guilty 
of  criminal  conduct. 

Adams  v.  Main,  3  Ind.  A  pp.  232,  20  N.  £. 
793;  Higham  v.  Vanoadol,  101  Ind.  160; 
Waldron  v.  Waldron,  45  Fed.  Rep.  319. 

It  is  not  essential  to  allege  or  prove  that 
appellant  and  her  husb^iiid  were  actually 
separated  as  a  result  of  the  conduct  of  ap- 
pellee. 

Waldron  v.  WaldroUy  45  Fed.  Rep.  315 ; 
Foot  V.  Card,  58  Conn.  1,  6  L.  R.  A.  829,  18 
Atl.  1027 ;  Adams  v.  Main,  3  Ind.  App.  232, 
29  N.  E.  793;  Seaver  v.  Adams,  66  N.  H.  142, 
19  Atl.  770. 

It  is  not  necessary  to  allege  malice  unless 
the  action  is  against  the  parents  of  the  hus- 
band. 

Reed  v.  Reed,  6  Ind.  App.  317,  33  N.  S. 
638;  Railsback  v.  Railshack,  12  Ind.  App. 
659,  40  N.  E.  277;  Williams  v.  Williams,  20 
Colo.  61,  37  Pac.  614;  Bailey  v.  Bailey,  94 
Iowa,  698,  63  N.  W.  341. 

It  is  only  necessary  to  allege  the  ultimate 
facts  without  alleging  the  means  used  in  ac- 
complishing those  facts. 

Williams  v.  Williams,  20  Colo.  61,  37  Pac. 
,  614;  Foot  V.  Card,  58  Conn.  1,  6  L.  R.  A. 
829,  18  Atl.  1027. 

Messrs.  Kohn,  Balrd,  A  Spindle  for  ap- 
pellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  here  is,  Can  a 
married  woman  maintain  an  action  against 
one  who  entices  her  husband  from  her,  and 
alienates  his  affections?  At  common  law 
marriage  is  considered  in  no  other  light  than 
a  civil  contract,  and  the  holiness  of  the 
matrimonial  state  is  left  entirely  to  the  ec- 
clesiastical law.  The  temporal  courts  con- 
sider unlawful  marriage  as  a  civil  inconven- 
ience. To  punish  or  to  annul  unscriptural 
marriages  is  the  province  of  the  spiritual 
courts  which  act  pro  salute  aninicB.  1  Bl. 
Com.  432.  The  common  law  recognizes  the 
right  of  either  husband  or  wife  to  maintain 
a  suit  for  the  restitution  cfl  conjugal  rights 
when  either  is  guilty  of  injury  of  subtrac- 
tion without  sufficient  reason,  in  which  case 
the  ecclesiastical  courts  compel  them  to  come 
together.  3  Bl.  Com.  94.  At  common  law 
the  husband  and  wife  are  treated  as  one  per- 
son. Marriage  operates  as  a  suspension,  in 
most  respects,  of  the  legal  existence  of  the 
latter.  All  the  disabilities  of  married 
women  spring  from  the  supposed  unity  of 
husband  and  wife.  At  common  law  the  right 
of  the  wife  to  the  consortium  of  her  husband 
exists.  In  the  ecclesiastical  jurisdiction, 
which  is  exercised  concurrently  with  that  of 
the  common  law,  the  rights  of  the  wife  to  the 
consortium  of  the  husband  are  recognized 
and  enforced.  While  the  court  did  not  give 
her  damages  for  the  loss  of  the  consortium  of 
the  husband,  but  restored  to  her  the  thing  it- 
self, this  was  a  distinct  recognition  of  the 
rights  of  the  wife  by  the  ecclesiastical  law  of 
England  which  was  founded  upon  the  prin- 
ciples of  the  civil  law.  1  Bl.  Com.  442;  8 
50  L.  R.  A. 


Bl.  Com.  139,  140.  If  the  dominion  which 
the  common  law  gave  the  husband  over  the 
property  and  personal  rights  of  the  wife  has 
been  taken  away  from  him  and  conferred 
upon  her,  and  remedies  conformable  with  the 
spirit  of  the  civil  law  have  been  given  to  the 
wife  for  the  redress  of  injuries  to  her  per- 
son, property,  and  personal  rights,  an  ac- 
tion in  her  own  name  for  the  loss  of  the 
consortium  of  her  husband  against  one  who 
wrongfully  deprived  her  of  it,  may  be  main- 
tained, unless  the  consortium  of  her  husband 
is  not  one  of  her  personal  rights.  It  is  not 
questioned  that  the  law  gives  the  husband 
the  right  to  maintain  an  action  against  one 
who  deprives  him  of  the  consortium  of  his 
wife.  The  law  gives  the  wife  the  right  to 
her  husband's  support,  society,  and  affection. 
If  the  right  is  invaded,  a  flagrant  wrong  has 
been  committed.  It  is  the  iK^ast  of  the  com- 
mon law  that  there  is  no  wrong  without  a 
remedy.  It  would  be  a  reproach  to  the  law 
if  there  was  no  remedy  for  a  wrong  like  this. 
There  is  a  maxim  that  '^reason  is  the  life  of 
the  law."  Certainly  it  would  be  against  rea^ 
son  to  give  the  husband  the  right  of  action 
for  an  injury,  but  deny  the  same  to  the  wife 
for  suffering  a  like  one.  The  reason  which 
gives  the  husband  an  action  against  one  who 
deprives  him  of  the  society  and  affection  of 
his  wife  supports  a  rule  which  would  give  the 
wife  the  same  remedy.  Some  courts  -hold 
that  at  common  law  an  action  like  the  one 
here  can  be  maintained  by  the  wife.  The 
right  to  the  society  of  his  wife  is  no  greater 
to  the  husband  than  her  right  to  his  society. 
Marriage  gives  to  each  the  same  right  in  that 
regard.  Each  is  entitled  to  the  society  and 
the  affection  of  the  other.  They  both  spring 
from  marriage  contract,  and  are  mutual  in 
character.  It  has  been  said  by  some  courts 
that  these  reciprocal  rights  are  regarded  as 
property  of  the  respective  parties.  It  is  not 
necessary  to  enter  into  a  discussion  of  the 
question  as  to  whether  this  action  could  be 
maintained  under  the  common  law.  If  she 
could  not  maintain  such  an  action  at  com- 
mon law,  it  was  because  there  was  no  remedy 
available  to  her  for  a  vindication  of  the 
right.  If  the  statutes  supply  the  remedy, 
she  is  clothed  with  a  right  to  enforce  a  meri- 
torious cause  of  action.  In  Bigelow,  Torts, 
153,  it  is  said:  To  entice  away,  or  to  cor- 
rupt the  mind  and  affection  of,  one's  consort, 
is  a  civil  wrong,  for  which  the  offender  is 
liable  to  the  injured  husband  or  wife.  The 
gist  of  the  action  is  not  in  the  loss  of  assis- 
tance, but  the  loss  of  consortium  of  the  wife 
or  husband,  under  which  terms  are  usually 
included  the  person's  affection,  society,  and 
aid.  Cooley,  Torts,  228,  says:  "We  see  no 
reason  why  such  an  action  should  not  be  sup- 
ported where  by  statute  the  wife  is  allowed, 
for  her  own  benefit,  to  sue  for  personal 
wrongs  suffered  by  her."  In  Jaynes  v. 
Jayfies,  39  Hun,  40,  it  is  said :  "These  recip- 
rocal rights  may  be  regarded  as  the  property 
of  the  respective  parties,  in  the  broad  ^^ense 
of  the  word  'property,'  which  includes  things 
not  tangible  or  visible,  and  applies  to  what- 
ever is  exclusively  one's  own."    In  Foot   v. 
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JUMI, 


Card,  68  Conn.  1,  6  L.  R.   A.   829,   18   Atl. 
1027,  it  was  held  that  the  right  of  the  hus- 
band to  the  affections  and  society  of  the  wife 
has  ever  been  regarded  as  a  valuable  prop- 
erty right,  and  he  has  always  been  permitted 
to  sue  for  the  loss  of    it.     Upon    principle, 
this  right  is  as  valuable  to  her  as  is  that  of 
the  husband  to  him.     In  Seaver  y.  Adams, 
06  N.  H.  142,  19  Atl.  776,  it  is  said:    "As,  in 
natural  justice,  no  reason    exists    why    the 
right  of   the    wife   to   maintain    an    action 
against  the  seductress  of  her  husband  should 
not  be  coextensive  with  his  right  of  action 
against  her  seducer,  nothing  but  imperative 
necessity  would  justify  a  decision  to  the  con- 
trary."   The  right  of  the  wife  to  maintain 
such  a  suit  as  this  is  supported  by  Weatlake 
V.  Westlake,  34  Ohio  St.  633,  32  Am.  Rep. 
397 ;  Bennett  v.  Bennett,  116  N.  Y.  584,  6  L. 
R.  A.  553,  23  N.  E.  17 ;  Jaynea  v.  Jaynea,  39 
Hun,  40;  Warner  v.  Miller,  17  Abb.  N.  C. 
221 ;  Hwynea  v.  Nowlin,  129  Ind.  581,  14  L. 
R.  A.  787,  29  N.  E.  389;  Foot  v.  Car^  58 
Conn.  1,  6  L.  R.  A.  829,  18  Atl.  1027;  Seaver 
V.  Adama,  66  N.  H.  142,  19  Atl.  776.     If  the 
wife  was  deprived  of  a  redress  at  common 
law  when  her  husband  was  taken  away  from 
her  by  the  improper  influence  of  others,  it 
is  because  of  its  barbarity,  which  made  the 
wife  the  mere  servant  of  the  husband,  and  de- 
prived her  of  all  right  to  redress  her  personal 
wrongs,  except  by  his  will.    The  doctrine  of 
feudal  times  gave  many  and  comprehensive 
rights  to  the  baron,  but  few  to  the  feme. 
Since  such  barbarous  times  generations  have 
succeeded  generations,  and  each  one  has  in- 
creased in  enlightened  thought,  before  which 
the  harsh  doctrines  and  unreasonable  rules 
of  the  common  law  have  fallen.    In  many 
cases  when  the  courts  could  not  refuse  to  ap- 
ply them,  some  of  the  legislatures  of  the  sev- 
eral states  in  this  Union  have  by  wise  enact- 
ments destroyed  them.    Relics  of  barbarism 
in  the  forms  of  law  cannot  stand  before  the 
progress  of  enlightened  ages.    Kentucky  has 
kept  pace  with  the  age,  and  has  given  to  the 
wife  the  right  to  sue  and  be  sued  as  a  single 
woman.     Section  2128,  Ky.  Stat.,  reads  as 
follows:     "A  married  woman  may  take,  ac- 
quire, and  hold  property,  real  and  personal, 
by  gift,  devise,  or  descent,  or  by  purchase, 
and  she  may,  in  her  own  name,  as  if  she  were 
unmarried,  sell  and  dispose  of  her  personal 
property.    She  may  make  contracts  and  sue 
and  be  sued,  as  a  single  woman.     .    .     ." 
This  legislation  is  a  step  in  the  direction 
of  the  abrogation  of  the  common-law  unity 
of  husband  and  wife.    As  the  wife  hsts  the 
right  to  the  consortium  of  her  husband,  and 
deprivation  inflicts  an  injury  to  her  personal 
rights,  and  as  the  statute  we  have  quoted  af- 
fords the  remedy,  by  allowing  her  to  main- 
tain an  action  independent  of,  and  regardless 
of  the  wishes  of,  her  husband,  we  are  of  the 
opinion  that  the  court  below  erred  in  sus- 
taining a  demurrer  to  the  petition. 

The   judgment   ia   reversed   for    proceed- 
ings consistent  with  this  opinion. 


W.  B.  MOODY,  Impleaded,  etc,  Appt^ 

V. 

South  TRIMBLE. 


( 


Ky. 


) 


Petition  for  rehearing  denied. 
60  L.  R.  A. 


The  decision  off  a  dispute  as  to  which  of 
two  persons  Is  the  regular  party  nominee  for 
Congress,  when  made  by  the  goyemlng  aa- 
thority  of  the  party  within  the  state,  such  as 
a  state  central  committee,  under  authority 
conferred  upon  it  by  the  state  convention. 
Is  conclusive  upon  the  courts. 

(October  10,  1900.) 

APPEAL  by  defendant  Moody  from  a 
judgment  of  the  Circuit  Court  for 
Franklin  County  in  favor  of  plaintiff  in  an 
action  brought  to  enjoin  his  recognition  as 
the  nominee  of  the  Democratic  party  for 
Congress  in  the  seventh  congressional  dis- 
trict and  the  placing  of  his  name  on  the  offi- 
cial ballot.     Affimied. 

The  facts  are  stated  in  the  opini(m. 

Messrs.  TXT.  S.  Pryor  and  John  I>.  Car- 
roll, for  appellant: 

The  rule  in  force  when  the  oonvention  was 
held  was  as  follows:  "The  several  district 
committees  shall  have  power  to  determine 
the  time  and  manner  of  nominating  candi- 
dates for  office  from  their  respective  dis- 
tricts, and  to  declare  who  the  nominees  are." 

This  is  all  of  the  law  on  the  subject.  It 
does  not  reserve  any  right  or  power  to  the 
state  central,  or  any  other  committee,  but 
clothes  the  district  committee  with  full  and 
absolute  power  over  the  nomination  of  can- 
didates for  district  offices,  and  its  declara- 
tion as  to  who  the  nominees  are,  is  final  and 
conclusive,  binding  on  the  party  and  state 
officials  alike. 

It  was  the  word  and  act  of  the  state  con- 
vention, and  in  Cain  v.  Page,  19  Ky.  L.  Rep. 
077,  42  S.  W.  336,  the  Kentucky  court  of  ap- 
peals said :  "The  word  of  the  convention  u 
the  law  of  the  party,  and  courts  cannot  look 
beyond  this  word  or  this  law,  because  there 
is  no  other." 

The  act  of  the  convention  declaring  appe- 
lant to  be  the  nominee  was  final  and  conclu- 
sive, and,  then  and  there,  conferred  on,  and 
vested  in,  him  the  l^?al  right  to  have  his 
name  printed  on  the  official  ballot  and  under 
the  party  device.  The  authority  of  the 
party  ended  then  and  there. 

Brown's  Nomination^  5  Pa.  Dist.  R.  663; 
Lehert  v.  Shirley,  24  Colo.  269,  50  Pac.  862: 
People  ex  rel.  Simpson  v.  New  York  Police 
Comrs.  10  Misc.  98,  31  N.  Y,  Supp.  112. 

Mr.  John  JXT.  Ray,  for  appellee: 

The  rule  adopted  at  the  Lexington  conven- 
tion was  not  creating  power,  but  merely  di- 
recting an  exercise  of  power  already  con- 
ferred, and  of  necessity  inherent  in  the  gov- 
erning authority  of  the  party — creating  or 

NOTR. — As  to  conclusiveness  of  decisions  of 
political  conventions,  see  Stephenson  v.  Boards 
of  Election  Comrs.  (Mich.)  42  L.  B.  A.  214: 
PbllHps  y.  Gallagher  (Minn.)  42  L.  EL  A.  222. 

As  to  conclusiveness  of  decision  of  lej^is-'a- 
turo  in  election  coutest,  see  Taylor  v.  Beck- 
ham (Ky.)  49  L.  B.  A.  258. 
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directing  a  tribunal  to  investigate  and  de- 
termine a  question  of  fact  within  the  party. 
Cain  V.  Page,  19  Ky.  L.  Rep.  977,  42  S.  W. 
330;  Re  Fairchild,  161  N.  Y.  369,  46  N.  E. 
943. 

Haaelrissy  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  appeal  involves  the  correctness  of  the 
judgment  of  the  Franklin  circuit  court,  de- 
termining that  the  appellee  is  the  regular 
nominee  of  the  Democratic  party,  in  the 
seventh  congressional  district.  These  facts 
appear:  The  nominating  convention  met 
at  Paris  on  July  10,  1900,  and  after  its  final 
adjournment  both  appellee  and  appellant 
claimed  to  have  been  regularly  nominated, 
and  each  was  insisting  on  having  his  name 
placed  on  the  pfficial  ballot  as  such  nominee. 
At  tliis  juncture  the  state  convention  of  the 
Democratic  paj-ty  met  at  Lexington  on  July 
19,  1900,  and  adopted  the  following  resolu- 
tion: "That  whenever  there  are  two  or 
more  persons  claiming  to  have  been  nomi- 
nated to  any  office  by  the  Democrats  of  a 
congressional,  railroad,  or  judicial  district 
of  the  state,  it  shall  be  the  duty  of  the  state 
central  committee  to  investigate  said  con- 
flicting claims,  determine  who  is  justly  en- 
titled to  said  nomination,  or  make  such  or- 
ders or  rules  as  will  result  in  the  proper 
settlement  of  said  dispute,  and  the  finding 
of  said  committee  shall  be  binding  upon  con- 
testants for  said  office."  The  party  law 
touching  the  powers  and  duties  of  the  state 
central  committee  in  existence  when 
amended  by  the  foregoing  resolution  was  as 
follows:  "The  state  central  committee,  a 
majority  of  the  members  concurring,  shall 
have  general  control  and  supervision  of  all 
local  committees  and  of  all  matters  relating 
to  or  affecting  party  organization,  and  the 
management  of  election  campaigns,  and 
shall  have  full  power  in  all  cases  affecting 
the^  interests  of  the  party,  and  to  take  such 
action  as  it  may  consider  necessary,  or  may 
at  any  time  reorganize,  or  order  a  reorgani- 
zation of,  the  local  committees,  or  any  one 
or  more  of  them.'*  Subsequently  to  the 
state  convention  the  state  central  commit- 
tee, after  notice  to  the  contending  claim- 
ants for  congressional  nomination,  took  up 
the  issue  in  dispute,  and  in  settlement  of  it 
passed  the  following  resolution:  "At  a 
meeting  of  the  Democratic  state  central 
committee  held  in  the  city  of  Covington  Au- 
gust 2d,  the  following  resolution  was  pre- 
pared by  a  subcommittee  and  adopted  by  the 
state  central  committee:  'Whereas,  there 
is  a  conflict  in  the  seventh  congressional  dis- 
trict of  Kentucky  as  to  who  is  the  true  nom- 
inee of  the  Democratic  party  for  Congress, 
the  Hon.  South  Trimble  and  the  Hon.  W.  B. 
Moody  both  claiming  to  be  the  regular  party 
nominee,  and  this  condition  is  liable  to  pro- 
duce factional  strife  in  the  party  in  said 
district:  Now,  for  the  purpose  of  settling 
said  contest  between  said  claimants,  and  in 
order  to  give  the  Democratic  voters  of  the 
district  an  opportunity  of  determining  this 
contest  and  saying  which  one  of  the  claim- 
ants is  their  choice  for  Congress,  and  where- 
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as,  the  state  central  committee,  in  executive 
session,  having  heard  the  statements  and 
arguments  and  papers  adduced  by  either 
side  to  the  said  contest  relative  to  the  fore- 
going condition  in  said  district^  the  commit- 
tee decided  and  now  holds  that  it  is  to  the 
best  interest  of  the  Democratic  party  in  said 
congressional  district,  and  to  the  said  claim- 
ants and  contestants,  that  said  contest  be  re- 
ferred back  to  the  Democrats  of  said  dis- 
trict, be  it  therefore  resolved  by  the  Demo- 
cratic state  central  committee  of  Kentucky: 
That  a  primary  election  be  held  in  said 
seventh  congressional  district  of  Kentucky, 
and  each  voting  place  thereof,  on  the  29th 
day  of  Septem&r,  1900,  for  the  purpose  of 
deciding  whether  the  Hon.  South  Trimble  or 
the  Hon.  W.  B.  Moody  shall  be  the  nominee 
for  Congress  in  said  district.  The  one  receiv- 
ing the  highest  number  of  votes  at  said  pri- 
mary election  shall  be  declared  the  nominee. 
The  said  primary  election  shall  in  all  re- 
spects be  held  under  the  provisions  of  the 
Carroll  primary  election  law,  as  provided  in 
the  statutes  of  Kentucky,  and  tne  election 
officers  shall  be  divided  equally  between  said 
Trimble  and  Moody.  That  the  qualification 
of  voters  in  the  said  primary  election  shall 
be  the  same  as  provided  for  by  the  state  ex- 
ecutive committee  in  the  call  made  for  the 
Democratic  state  convention  held  in  Lexing- 
ton on  the  19th  day  of  July,  1900.  That  a 
reasonable  time  be  fixed  by  the  congressional 
district  executive  committee,  not  later  than 
August  20,  1900,  at  12  o'clock  noon,  for  said 
contestants  to  declare  the  entry  into  said 
primary,  and  pay  such  assessment  as  the 
said  executive  committee  shall  fix.  In  the 
event  only  one  of  the  said  contestants  shall 
declare  himself  a  candidate  for  said  nomina- 
tion and  pay  the  assessment  on  or  before  the 
day  fixed  for  entry,  the  executive  committee 
for  the  seventh  congressional  district  shall 
have  the  power,  and  it  shall  be  its  duty,  to 
call  oflT  the  primary,  and  declare  the  contest- 
ant who  has  90  paid  the  nominee,  and  certify 
his  nomination  to  the  various  county  court 
clerks  of  the  district.'  The  executive  com- 
mittee of  the  seventh  congressional  district 
is  directed  to  carry  into  eflfect  the  provisions 
of  these  resolutions."  Claiming  that  nei- 
ther the  state  nor  the  congressional  commit- 
tee had  jurisdiction  of  the  contest,  the  ap- 
pellant. Moody,  declined  to  enter  the  pri- 
mary; and  thereupon  Trimble  was  duly  an- 
nounced by  the  district  executive  committee 
as  the  regular  nominee  of  the  party,  as  pro- 
vided in  the  resolutions  of  the  state  central 
committee.  Thereupon,  appellant,  Moody, 
still  claiming  to  be  the  regular  nominee,  and 
the  clerk  of  the  Franklin  county  court  being 
about  to  recognize  his  claim,  the  appellee, 
Trimble,  brought  this  action,  seeking  to  have 
the  action  of  the  state  central  and  executive 
district  committees  sustained  in  declaring 
him  the  nominee,  and  to  enjoin  the  clerk 
from  recognizing  Moody  as  such  nominee,  or 
placing  his  name  on  the  official  ballot.  He 
rests  his  case,  in  his  petition,  on  the  facts 
heretofore  briefly  stated.  Moody,  by  his  an- 
swer, set  up  certain  facts  occurring  at  the 
Paris  convention,  which  show  that  he  was 
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regularly  nominated  by  that  convention. 
By  reply,  Trimble  controverts  Moody's  view 
of  that  convention,  and  sets  up  facts  show- 
ing that  he  was  the  regular  nominee  of  that 
meeting.  At  the  time  Trimble  filed  his  rc^ 
ply,  he  filed  a  demurrer  to  Moody's  answer, 
and  the  case  was  disposed  of  on  this  demur- 
rer; the  trial  court  holding  the  answer  in- 
suillcient.  This  is  to  uphold  the  action  of 
the  governing  party  authorities  of  the  state 
and  the  district,  and,  we  think,  is  in  accord 
with  reason  and  precedent. 

It  is  said  by  appellant,  however,  that 
there  are  certain  statutory  rights  secured  to 
a  nominee,  under  the  law,  of  which  he  can- 
not be  deprived  by  the  governing  authorities 
of  his  party,  and  especially  cannot  be  so  de- 
prived by  action  of  those  authorities  taken 
after  he  has  secured  his  rights.  This  may 
be  true.  We  would  doubtless  hold  that  a 
nominee  might  enforce  the  rights  to  which 
he  may  be  entitled  under  our  statutes.  But 
our  statutes  do  not  undertake  to  confer  any 
definite  legal  rights  on  one  whose  title  to 
the  position  of  nominee  is  in  dispute.  In 
the  present  case  the  contention  by  appel- 
lant that  he  is  the  regular  nominee  of  the 
Paris  convention,  and  is  therefore  entitled 
to  have  his  name  go  on  the  official  ballot, 
is  met  with  a  contention  on  the  part  of  ap- 
pellee of  similar  import  on  his  own  behalf. 
If  the  one  has  something  in  the  nature  of  a 
vested  right  secured  to  him  at  the  Paris  con- 
vention, so  has  the  other.  The  averments 
of  the  answer,  taken  in  connection  with 
those  of  the  petition,  and  which  are  empha- 
sized by  the  recitation  of  the  Lexington  reso- 
lution, show  that  there  was  a  dispute,  in 
good  faith,  as  to  who  was  the  true  nominee 
of  the  Paris  convention.  A  settlement  of 
this  dispute  might  possibly  be  had  in  the 
coui*t8,  when  the  correctness  of  the  various 
rulings  of  the  presiding  officers  of  the  meet- 
ing would  have  to  be  inquired  into,  as  well, 
possibly,  as  the  regularity  of  the  credentials 
of  the  various  delegates.  But,  while  we  do 
not  now  decide  that  this  cannot  be  done,  it 
is  certain  that  such  questions  are  political 
rather  than  judicial  in  their  character,  and 
therefore  the  court  will  entertain  jurisdic- 
tion to  settle  them,  if  at  all,  only  in  the 
event  the  governing  authorities  of  the  polit- 
ical parties  have  failed  to  do  bo.  The  set- 
tlement of  such  questions,  in  the  nature  of 
things,  should  be  left  to  party  authority; 
and  therefore  we  will  not  scan  too  closely 
party  rules  which  undertake,  however  im- 
perfectly, to  confer  authority  on  its  various 
committees  to  manage  party  affairs  to  the 
best  interests  of  the  organization,  nor  den}' 
such  authority,  even  if  it  be  conferred  in 
terms  somewhat  general.  We.  construe  the 
party  rules  in  force  when  the  Paris  conven- 
tion met  as  sufficiently  explicit  to  authorize 
the  state  central  committee  to  settle  dis- 
putes of  the  nature  involved  in  this  case, 
and  especially  do  we  think  that  authority 
existed  in  the  state  convention  to  provide  a 
means,  if  none  existed,  of  settling  such  dis- 
putes. This  conclusion  is  in  line  with  the 
decision  of  this  court  in  Cain  v.  Page,  19 
Ky.  L.  Rep.  977,  42  S.  W.  336,  where  the  au- 
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thority  of  a  state  convention  in  a  political 
matter  was  involved,  and  where  we  sai*!: 
'*We  hold  this  action  of  the  state  convention 
to  be  a  conclusive  recognition  of  the  O'Neal 
committee  as  the  governing  authority  of  the 
Democratic  party  in  the  district  in  question, 
beyond  which  action  and  recognition  the 
courts  cannot  go.  .  .  .  The  voice  of  that 
convention  was  the  very  voice  of  the  Demo- 
cratic party.  The  word  of  the  convention 
is  the  law  of  the  party,  and  courts  caanot 
look  beyond  this  word  or  this  law,  because 
there  is  no  other."  In  Re  Pollard,  55  N.  Y. 
S.  R.  155,  25  N.  Y.  Supp.  385,  the  courts  had 
theretofore  recognized  what  was  called  the 
"Patterson  Faction"  of  the  Republican 
party  in  Seneca  county.  New  York,  aa  rep- 
resenting the  true  Republican  party.  But 
it  appeared  that  subsequently  to  the  deci^^ion 
the  state  convention  ignored  the  adjudica- 
tion, and  recognized  the  opposing  or  Monirin 
faction.  The  court  said  it  vrould  have  been 
courteous  for  the  party  convention  to  have 
adopted  the  decision  of  the  court,  but  there 
was  no  way  to  compel  it  to  do  so,  and  con^^e- 
quently  the  only  rule  for  courts  and  judpe^^ 
to  adopt  in  such  contests  is  "that  they  will 
interfere  only  in  cases  where  there  has  been 
no  adjudication  of  the  question  of  regxilar- 
ity  by  some  division  of  the  party  which  is 
conceded  to  be  superior  in  point  of  author- 
ity to  the  one  in  which  the  contention  arose. 
— ^provided,  of  course,  that  the  question  of 
good  faith  in  the  making  of  such  adjudica- 
tion is  not  involved."  And  the  court  fur- 
ther said:  "The  adoption  of  a  different 
view  would  inevitably  tend  to  bring  party 
organizations  and  the  courts  into  unseemly 
conflicts  over  questions  which  are  peculiarly 
within  the  cognizance  of  the  former  tribu- 
nals,— a  result  which  most  certainly  ought, 
if  possible,  to  be  avoided."  It  is  true,  the 
cases  cited  involved,  apparently,  only  mat- 
ters of  the  party  organization,  but  th<»y 
•really  involved  party  nominations  as  well : 
for  upon  the  recognition  of -this  or  that  com- 
mittee or  this  or  that  faction  the  riprhts  of 
alleged  nominees  depended.  But,  if  we  say 
the  superior  governing  authority  is  only 
chargeable  with  the  duty  of  maintaining  in- 
tact the  organization  of  the  party,  still  what 
will  more  surely  disintegrate  the  organiza- 
tion than  for  its  governing  authority  to  neg- 
lect or  refuse  to  settle  promptly  dispute* 
of  the  kind  involved  here?  It  would  seom 
to  be  distinctly  and  appropriately  within 
the  sphere  of  the  party  authority  to  prevent 
the  disorganization  of  the  party,  by  settling; 
such  disputes.  In  a  New  York  case  {Re 
Fairchild,  151  N.  Y.  359,  45  N.  E.  943)  it  is 
said:  "It  is  much  more  proper  that  ques- 
tions which  relate  to  the  regularity  of  con- 
ventions, to  the  nominations  of  candidates, 
and  the  constitution  of  committees,  should 
be  determined  by  the  regularly  constituted 
party  authorities,  than  to  have  every  ques- 
tion relating  to  a  caucus,  convention,  or 
nomination  determined  by  the  courts,  and 
thus,  in  effect,  compel  them  to  make  party 
nominations  and  regulate  the  detail^  of 
party  procedure,  instead  of  having  them 
controlled  by  party  authorities.     We  think 
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that  in  cases  where  questions  of  procedure 
in  conventions  or  the  regularity  of  commit- 
tees are  in\olved,  which  are  not  regulated 
by  law,  but  by  party  usages  and  customs, 
the  officer  called  uppn  to  determine  such 
questions  should  follow  the  decision  of  the 
regular  constituted  authorities  of  the  party, 
and  courts  in  reviewing  the  determination 
of  such  olRcers,  should  in  no  way  interfere 
with  such  determination/' 

The  judgment  granting  to  Trimble  the  re- 
lief sought  is  affirmed, 

Du  Relle,  J.,  does  not  concur  in  the  prin- 
ciples announced  in  the  opinion,  as  an  orig- 
inal proposition,  but  concurs  in  the  affirm- 
ance, because  he  thinks  the  question  settled 
by  the  case  of  Cain  v.  Page,  19  Ky.  L.  Rep. 
977,  42  S.  W.  336. 


LOUISVILLE       RAILWAY      COMPANY, 

Appt,^ 

V. 

8arah  E.  C.  FOSTER. 
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The  oirner  of  property  abnttlns  on  a 
city  street  near  a  street  rall^Tay 
turntable  cannot  recover  damages  under 
CoDBt.  S  242,  authorizing  compensation  for 
property  "injured,"  by  reason  of  the  location 
and  operation  of  the  street-railway  turn- 
table, and  the  noises,  smells,  and  disturbances 
that  are  reasonably  Incidental  to  the  opera- 
tion of  a  street  railway  in  a  city,  and  borne 
by  the  public  generally,  but  may  recover  for 
any  substantial  injury  caused  by  such  noises, 
smells,  and  disturbances  so  far  as  they  are 
not  fairly  incidental  to  the  usual  operation 
of  such  a  street  railway,  and  borne  by  the 
property  owners  generally  along  the  line. 

(June  15,  1000.) 

APPExlL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  by  the  operation  of  a  railway  turn- 
table near  it.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fairleigh,  Stram,  A  Eaglei, 
for  appellant: 

The  damage  (if  any)  plaintiff  suffered  is 
in  law  no  basis  of  action,  and  is  damnum  abs- 
que injuria. 

Willis  V.  Kentucky  d  T.  Bridge  Co.  20  Ky. 
L.  Rep.  475,  4()  S.  W.  489 ;  Baltimore  d  P.  R. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  321, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719;  Romerv. 
St.  Paul  City  R.  Co.  75  Minn.  211,  77  N.  W. 
825 ;  Ashland  d  G.  Street  R.  Co.  v.  Faulkner, 
21  Ky.  L.  Rep.  151,  43  L.  R.  A.  554,  45  S. 
W.  235 :  Ford  v.  Charles  Warner  Co.  1  Marv. 
(Del.)   88,  37  Atl.  39. 

Note. — As  to  scope  of  constitutional  provi- 
sion against  damaging  property  without  Just 
compensation,  see  also  Henderson  y.  McClatn 
(Ky.)  39  L.  R.  A.  349:  Austin  v.  Augusta  Ter- 
minal R.  Co.  (Ga.)  47  L.  R.  A.  755  ;  and  Stork 
y.  Philadelphia  (Pa.)  49  L.  B.  A.  600. 
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Mr.  J.  H.  Eaton,  for  appellee: 

The  appellee's  property  has  been  "taken" 
within  the  prohibition  of  the  Constitution. 

Lexington  d  0.  R.  Co.  v.  Applegate,  8 
Dana,  294,  33  Am.  Dec.  497 ;  Keasy  v.  Louis- 
ville, 4  Dana,  154,  29  Am.  Dec.  395;  Fulton 
V.  Short  Route  R.  Transfer  Co.  85  Ky.  652, 
4  S.  W.  332;  Ashlayid  d  C.  Street  R.  Co.  v. 
Faulkner,  21  Ky.  L.  Rep.  151,  43  L.  R.  A. 
554,  45  S.  W.  235;  Kemper  v.  Louisville,  14 
Bush,  87;  Willis  v.  Kentucky  d  I.  Bridge 
Co.  20  Ky.  L.  Rep,  475,  46  S.  W.  489. 

The  appellee's  property  has  been  "in- 
jured" within  the  prohibition  of  the  Consti- 
tution. 

Campbell  v.  Metropolitan  Street  R.  Co. 
82  Ga.  320,  9  S.  E.  1078;  Lewis,  Em.  Dom. 
§§  225,  227;  Rigney  v.  Chicago,  102  111.  64; 
Chicago  d  W.  I.  R.  Co.  v.  Ayres,  106  111.  618; 
Jaynes  v.  Omaha  Street  R,  Co.  53  Neb.  631, 
39  L.  R.  A.  751,  74  N.  W.  67;  Chicago,  R.  I. 
d  P.  R.  Co.  v.  O'Neill,  58  Neb.  239,  78  N.  W. 
521;  Henderson  v.  McClain,  19  Ky.  L.  Rep. 
1450,  39  L.  R.  A.  349,  43  S.  W.  700;  Ludlow 
V.  Detweller,  20  Ky.  L.  Rep.  894,  47  S.  W. 
881. 

The  appellee  is  entitled  to  recover  for  per- 
manent depreciation. 

(a)  The  appellant,  having  failed  to  ask 
in  the  lower  court  any  instructions  concern- 
ing temporary  damages,  cannot  raise  the 
point  here  for  the  first  time. 

I  Newport  Street  R.  Co.  v.  Johnson,  2  Ky'. 
L.  Rep.  225;  Elizabethtown  d  B.  Street  R. 
Co.  v.  Messer,  11  Ky.  L.  Rep.  486;  Shank  v. 
Stewart,  16  Ky.  L.  Rep.  159. 

(b)  The  facts  proved  by  appellee  author- 
ize a  recovery  for  permanent  depreciation. 

Shano  v.  Fifth  Ave.  d  H.  Street  Bridge  Co. 
189  Pa.  245,  42  Atl.  128;  Louisville  d  N.  R. 
Co.  V.  Orr,  91  Ky.  114,  15  S.  W.  8. 

Hobion,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  is  the  owner  of  a  house  and  lot 
on  Sixth  street  in  the  city  of  Louisville,  and 
filed  this  suit  to  recover  damages  against  ap- 
pellant for  injury  to  her  property  by  reason 
of  the  construction  and  operation  of  its 
tracks  and  turntable  for  its  street  railway 
in  Sixth  street,  near  the  front  of  her  prop- 
erty. The  street-car  tracks  run  out  south- 
ward from  the  northern  part  of  the  city, 
along  Sixth  street,  to  the  turntable,  which 
is  located  5  feet  north  of  appellee's  property 
line,  and  there  the  cars  turn  around  and  go 
back  to  the  starting  point.  She  alleged 
that  a  great  many  cars  are  run  over  the  line, 
and  are  turned  around  at  the  turntable,  al- 
most continuously  throughout  the  day,  and 
a  large  part  of  the  night,  at  intervals  of  only 
a  few  minutes  apart,  cauimg  loud  and  jar- 
ring noises,  and  violently  shaking  her  house ; 
that,  when  turned,  the  (vars  are  swept,  and 
the  filth  left  in  the  street;  that  the  lamps 
are  then  filled  with  oil,  and  the  wheels 
greased;  that  in  the  winter  months  an  oil 
i  stove  is  kept  under  the  turntable,  emitting 
large  quantities  of  noxious  and  unwholesome 
smells:  and  that  very  early  in  the  morning, 
and  before  the  customary  hour  for  rising,  a 
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number  of  cars  are  collected  at  the  turntable, 
cleaned  and  swept,  and  g^eat  and  unneces- 
Bary  noises  made,  rendering  it  impossible  for 
the  occupants  of  appellee's  house  to  sleep. 
Appellee  alleged  that  by  reason  of  the  above 
her  dwelling  house  had  become  unfit  to  live 
in,  and  the  occupation  and  enjoyment  of  her 
property  greatly  injured,  for  which  she 
prayed  damages  in  the  sum  of  $2,162.  The 
allegations  of  the  petition  were  denied  by  the 
mswer.  On  the  trial  of  the  case  the  proof 
was  conflicting.  The  proof  for  appellee 
tended  to  show  that  the  cars  begin  coming 
to  the  turntable  about  5  o'clock  in  the  morn- 
ing; that  at  first  five  or  six  cars  come;  that 
the  widows  are  cleaned,  and  the  cars  swept 
out,  until  the  time  for  them  to  start;  that 
when  they  come  on  the  turntable  they  shake 
everything  in  the  house;  that  when  they 
start  off  the  turntable  the  wheels  whirl 
around,  making  the  fire  fly,  and  shaking  the 
whole  house;  that  the  stuff  swept  out  of  the 
cars  kept  the  gutter  full  of  filth  all  the  time, 
causing  a  great  stench;  that  frequently  a 
car  would  not  run  off  the  turntable,  and 
would  have  to  make  two  or  three  runs ;  that 
the  drivers  of  the  cars  talk  and  halloo  and 
slam  the  windows  up,  and  from  the  jarring 
of  the  cars  and  the  noise  of  the  drivers  sleep 
is  impossible  in  the  house  after  5  o'clock  in 
the  morning,  or  until  past  midnight.  This 
proof  also  showed  that  there  is  considerable 
odor  from  the  oil  stove  kept  under  the  turn- 
table in  winter.  The  proof  for  appellant}  on 
the  contrary,  showed  that  this  was  only  a 
large  oil  lamp  kept  under  the  turntable  to 
prevent  the  grease  on  it  from  getting  stiff, 
and  that  there  were  no  disagreeable  noises 
or  fumes  from  the  operation  of  the  turn- 
table, and  no  injury  done  to  the  adjacent 
property.  The  case  was  submitted  to  a  jury, 
who  returned  a  verdict  for  appellee  in  the 
sum  of  $500,  on  which  the  court  entered 
judgment.  To  reverse  this  judgment  the 
street-railway  company  has  appealed  to  this 
court. 

It  is  insisted  for  appellant  that,  conceding 
the  truth  of  all  the  testimony  for  appellee, 
the  court  below  should  have  peremptorily  in- 
structed the  jury  to  find  for  it  on  the  ground 
that  the  street  railway  is  operated  under 
proper  legislative  and  municipal  authority, 
is  a  necessary  incident  of  city  liftu  and  must 
have  turntables  in  the  streets  at  certain 
points  in  its  line.  We  are  referred  to  the 
case  of  Romer  v.  Bt.  Paul  City  R.  Co.  75 
Minn.  211,  77  N.  W.  825,  decided  by  the  su- 
preme court  of  Minnesota,  as  sustaining  this 
contention.  We  have  examined  this  case 
with  care,  and  it  must  be  conceded  that,  un- 
der the  principles  there  laid  down,  no  recov- 
ery should  be  had  here.  But,  without  ques- 
tioning the  soundness  of  that  decision,  we  do 
not  think  it  applicable  in  this  state,  because 
of  §  242  of  our  Constitution:  "Municipal 
and  other  corporations  and  individuals  in- 
vested with  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  com- 
pensation for  property  taken,  injured,  or  de» 
stroyedbythem."  In  the  case  oi  Henderson  v, 
McClain,  19  Ky.  L.  Rep.  1450,  39  L.  R.  A.  349, 
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43  S.  W.  700,  this  court  held  that  under  this 
constitutional  provision  a  recovery  may  b« 
had  in  all  cases  where  private  property  has 
sustained  a  substantial  damage  by  the  mak- 
ing and  using  of  an  improvement  public  in 
its  character ;  that  it  is  not  required  that  the 
damage  shall  be  caused  by  a  trespass  or  an 
actual  physical  invasion  of  the  owner's  land, 
but  that  he  may  recover  if  the  construction 
and  operation  of  the  improvement  are  Ihe 
cause  of  consequential  damage;  or,  as  the 
rule  is  otherwise  stated,  there  may  be  a  re- 
covery where  "there  has  been  some  physical 
disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection 
with  his  property,  and  which  gives  to  it  an 
additional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  dam- 
age with  respect  to  his  property  in  excess  of 
that  sustained  by  the  public  generally." 
Appellee  is  entitled  to  the  free  enjoyment  of 
her  property,  including  the  use  of  the  street 
in  front  of  it,  in  common  with  the  public. 
Her  property  derives  a  large  part  of  its  value 
from  the  fact  that  it  fronts  on  the  street,  and 
she  takes  the  benefit  which  she  derives  from 
the  proximity  of  the  street  to  her  property 
with  the  burden  of  those  inconveniences  that 
result  to  her  property  from  the  use  of  the 
street  for  such  purposes  as  city  streets  are 
fairly  and  reasonably  used  for.  Thus,  in 
enjoying  the  advantages  of  the  street,  she 
must  put  up  with  the  dust  and  noise  inciden- 
tal to  its  use  by  the  public;  and,  if  the  sleep 
of  the  occupants  is  disturbed  by  such  uses  of 
the  street  as  are  incidental  to  city  life,  and 
necessarily  borne  by  the  public  generally  in 
cities,  she  cannot  complain.  The  proof  on 
her  behalf  in  this  case  would  tend  to  show 
that  appellee's  property  has  been  injured  by 
appellant's  use  of  the  street,  and  that  the 
damage  she  has  sustained  is  in  excess  of  that 
sustained  by  the  public  generally.  The  court 
below  instructed  the  jury  as  follows:  "The 
court  instructs  the  jury  that  the  defendant, 
the  Louisville  Railway  Company,  had  the 
right  to  locate  its  turntable  mentioned  in 
the  petition  at  the  end  of  its  tracks  on  Sixth 
street  under  the  authority  given  it  by  the 
general  council  of  the  city,  and  they  should 
find  for  the  defendant,  unless  they  shall  be- 
lieve from  the  evidence  that  the  said  turn- 
table is  so  constructed  or  operated  as  to  ma- 
terially diminish  the  fair  market  value  of  the 
plaintiff's  property  described  in  the  petition 
by  making  it  less  desirable  as  a  residence, 
because  of  noises,  unwholesome  smells,  or 
noxious  gases  made  by  the  defendant  in  the 
operation  of  the  said  turntable."  This  in- 
struction warranted  the  jury  in  finding  for 
the  appellee  for  all  the  damages  she  sus- 
tained from  the  construction  and  operation 
of  the  turntable  if  it  materially  diminished 
the  fair  market  value  of  her  property,  witJi- 
out  regard  to  whether  the  matters  com- 
plained of  were  necessarily  incidental  to  cit/ 
life  or  in  excess  of  the  damage  sustained  by 
the  public  generally.  In  Fulton  v.  Short 
Route  R,  Transfer  Co,  85  Ky.  640,  4  S.  W. 
332,  and  in  the  prettious  ease  of  Cosby  v. 
Owenshoro  d  R.  R,   Co,   10   Bush,   294,  this 
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court  recognized  the  rule  that  in  cases  of 
this  character  there  are  many  things  that 
must  be  endured  by  the  abutting  property 
owners,  or  such  nwdes  of  transportation 
must  be  abandoned;  that  these  things  are 
damnum  absque  injuria,  and  for  them  no  re- 
covery can  be  had.  In  Willis  v.  Kentucky 
d  L  Bridge  Co.  20  Ky.  L.  Rep.  475,  46  S.  W. 
488,  this  court  said:  "Whenever  a  railroad 
company  has  been  granted  authority  to  use 
a  street,  it  is  accompanied  with  an  implied 
qualification  that  its  use  shall  not  unreason- 
ably interfere  with  and  disturb  the  peaceful 
and  comfortable  enjoyment  of  others  in  their 
property.  Such  a  grant  does  not  license  the 
railroad  company  to  use  the  street  in  dis- 
regard of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  Legisla- 
tive authority  to  so  use  a  street  does  not  de- 
prive a  citizen  of  the  right  to  maintain  an 
action  for  damages  for  any  special  inconven- 
ience and  discomfort  not  experienced  by  the 
public  at  large."  As  to  a  railroad  over  a 
public  street  in  a  city,  it  is  said  in  Baltimore 
d  P,  R.  Co.  v.  Fifth  Baptist  Church,  108  U. 
8.  331,  27  L.  ed.  744,  2  Sup.  Ct.  Rep.  728: 
"If,  when  used  with  reasonable  care,  it  pro- 
duces only  that  incidental  inconvenience 
which  unavoidably  follows  the  additional  oc- 
cupation of  the  streets  by  its  cars,  with  the 
noises  and  disturbances  necessarily  attend- 
ing their  use,  no  one  can  complain  that  he  is 
incommoded.  Whatever  consequential  an- 
noyance may  necessarily  follow  from  the 
running  of  cars  on  the  road  with  reasonable 
care  is  damnum  ahsqtie  injuria.  The  private 
inconvenience  in  such  case  must  be  suffered 
for  the  public  accommodation."  We  think 
the  language  quoted  states  correctly  the 
character  of  injury  for  which  no  action  can 
be  maintained.  Speaking  of  the  operation 
of  street  railways  in  cities,  and  the  right  of 
the  abutting  property  owner  to  recover  for 
the  operation  of  such  railways,  this  court, 
in  the  recent  case  of  Ashland  d  C.  Street  R. 
Co.  V.  Faulkner,  21  Ky.  L.  Rep.  151,  43  L.  R. 
A.  554,  45  S.  W.  235,  said:  "They  are  but 
a  means  of  using  the  public  streets  to  a 
greater  advantage  for  the  very  purpose  for 
which  they  were  laid  out,  and  are  recognized 
as  the  best  and  cheapest  mode  yet  devised  of 
getting  about  in  a  city,  and  do  not  impose 
any  new  or  additional  burdens  for  which 
abutters  are  entitled  to  compensation,  un- 
less they  be  so  constructed  as  to  deprive  the 
abutter  of  some  easement,  or  in  some  way 
cause  him  special  damage  for  which  he  is 
entitled  to  recover,  as  they  do  not  hinder  the 
use  of  the  rest  of  the  street  for  the  public 
travel,  and  in  but  a  very  small  degree  ob- 
struct travel  on  the  part  occupied  by  their 
60L.R.  A. 


tracks."  Wood,  Railroads,  748,  and  author- 
ities there  cited;  3  Elliott,  Railroads,  1635. 
On  this  point  Judge  Dillon  says:  "The  ap- 
propriation of  a  street  for  a  horse  railway, 
and  used  in  the  ordinary  mode,  is  such  a  use 
as  falls  within  the  purposes  for  which  the 
street  was  dedicated,  or  acquired  under  the 
power  of  eminent  domain."  Dill.  Mun.  Ck)rp. 
3d  ed.  §  722.  Judge  Cooley  says:  "When 
land  is  taken  or  dedicated  for  a  town  street, 
it  is  unquestionably  appropriated  for  all  the 
ordinary  purposes  of  a  town  street;  not 
merely  the  purposes  to  which  such  streets 
were  formerly  applied,  but  those  demanded 
by  new  improvements  and  new  wants. 
Among  these  purposes  is  the  use  for  car- 
riages which  run  upon  a  grooved  track ;  and 
the  preparation  of  important  streets  in  large 
cities  for  their  use  is  not  only  a  frequent 
necessity,  which  must  be  supposed  to  have 
been  contemplated,  but  is  almost  as  much  a 
matter  of  course  as  the  grading  and  paving." 
Cooley,  Const.  Lim.  p.  556.  This  case  only 
followed  and  amplified  the  principles  an- 
nounced by  this  court  in  Louisville  Bagging 
Mfg.  Co.  V.  Central  Pass.  R.  Co.  95  Ky.  50, 
23  S.  W.  592.  The  proof  for  appellant 
tended  very  strongly  to  show  that  there  was 
no  more  noise  or  disturbance  at  the  turn- 
table than  is  ordinarily  incidental  to  the  op- 
eration of  an  electric  street-car  line  in  a  city, 
and  must  be  borne  by  the  abutting  property 
owners  in  connection  with  the  benefits  which 
they  derive  from  the  street  railway  and  the 
other  uses  to  which  the  highway  is  put.  Un- 
der this  evidence  the  court  should  have 
qualified  the  instruction  quoted,  and  should 
have  told  the  jury  that  appellee,  as  the  own- 
er of  city  property  fronting  on  the  street, 
must  submit  to  all  those  noises,  smells,  and 
disturbances  that  are  usual  in  city  life,  in- 
cluding the  use  of  the  highway  by  the  street 
railway,  in  so  far  as  they  were  reasonably 
incidental  to  the  operation  of  a  street  rail- 
way in  a  city,  and  borne  by  the  public  gen- 
erally; and  that,  so  far  as  the  injury  com- 
plained of  arose  from  these  causes,  there 
could  be  no  recovery;  but  that  she  could  re- 
cover for  any  substantial  injury  to  her  prop- 
erty arising  from  the  location  or  operation 
of  the  turntable  or  cars  that  was  caused  by 
such  noises,  smells,  and  disturbances  as  were 
not  fairly  incidental  to  the  usual  operation 
of  such  a  street  railway,  and  borne  by  the 
property  owners  generally  along  the  line. 
The  court  below  did  not  err  in  refusing  to 
instruct  the  jury  peremptorily  to  find  for  ap- 
pellant, but  for  the  reasons  indicated  the 
judgment  is  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  not 
inconsistent  with  this  opinion. 
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Mrs.  E.  J.  WILLIAMS  et  al,  Appta., 

V. 

POPE    AL4NUFACTURING    COMPANY. 
(52  La.  Ann.  1417.) 

*1.  A  claim  for  damaares  ex  delicto 
arlMluf^  from  a  tort  or  trespaim  upon 
the  person  of  a  married  woman  w^Ile  tempor- 
arily sojourninj?  In  the  state  of  Louisiana, 
whose  matrimonial  domidl  and  residence 
were  in  the  state  of  MIssliislppl,  cannot  be 
considered  as  property  acquired  in  the  for- 
mer state,  in  the  sense  of  its  commonlty  stat- 
ute ;  and,  being  completely  and  fully  capaci- 
tated, under  the  statute  law  of  Mississippi, 
to  Institute  suit,  and  stand  in  Judgment  there- 
for in  the  courts  of  that  state,  she  has  like 
capacity  to  sue  In  her  own  name  in  a  Louisi- 
ana court. 

2B.  In  cane  the  fatber  of  aiiilnordausU- 
ter  lias  disappeared  and  abandoned  the 
matrimonial  domidl,  the  mother  is  author- 
ized, under  the  law  of  Louisiana,  to  appear 
in  court  in  her  behalf,  and  assert  her  rights. 

8.  The  action  of  trespass  Is  In  Its  char- 
acter and  nature  transitory,  and  fol- 
lows the  person  of  the  owner,  and  has  Its 
situs  at  her  domicil,  and  may  be  brought 
against  the  offender  anywhere  he  may  be 
found,  whether  a  corporation  or  a  natural 
person. 

(April  23,   1900.) 

APPEAL  by  plaintifTs  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans,  Division  **C/*  in  favor  of  defend- 
ant iu  an  action  brought  to  recover  damages 
for  alleged  false  imprisonment  and  libel. 
Rcverstd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pierson  Sc  Pierson  for  appel- 
lants. 

Messrs,  'William  C.  McLeod  and  Buek, 
Walslie,  A  Buck,  for  app<;llee: 

During  the  existence  of  the  marital  rela- 
tion all  claims  for  damages  for  injuries  done 
to  the  person,  tlie  feelings,  or  the  credit  of 
the  wife  fall  into  the  community  of  acquets 
and  gains,  and  the  action  therefor  must  be 
pra.?ecuied  by  the  husband  as  head  and 
master  of  the  community. 

Code  Pr.  107 ;  Ford  v.  Brooks^  35  La.  Ann. 
139;  Cooper  v.  Cappel,  29  La.  Ann.  213; 
JSarton  v.  Kavanodighf  12  La.  Ann.  332; 
Holmes  v.  Holmes,  9  La.  350. 

Unless  the  law  of  the  state  where  the  in- 
jury is  inflict«i  gives  a  right  of  action,  there 
can  be  no  recovery. 

Article  2400  of  the  Civil  Code  provides: 
"All  property  acquired  in  this  state  by  non- 
resident married  persons,  whether  the  title 
thereto  be  iu  the  name  of  either  the  husband 

•Headnotes  by  Watkixs,  J. 


NoTK. — As  to  enforeoablllty  of  contracts  of 
married  women  outside  of  the  state  in  which 
they  are  legally  made,  see  Uuhe  v.  Buck  (Mo.) 
23  L.  R.  A.  178.  and  note;  Poison  v.  Stewart 
(>[ass.)  36  L.  K.  A.  771  ;  Frooman's  Appeal 
rConn.)  37  L.  R.  A.  452  :  and  Walling  v.  Chris- 
tian &  C.  Grocery  Co.  (Kla.)  47  L.  R.  A.  608. 
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or  wife,  or  in  their  joint  names,  shall  be  sub- 
ject to  the  same  provisions  of  law  which 
regulate  the  community  of  acquets  and  gains 
between  citizens  of  this  state."  The  lan- 
guage of  '  the  article  covers  all  classes  of 
property,  real  and  personal,  corporeal  and 
incorporeal. 

Meyerson  v.  Alter,  11  Fed.  Rep.  688. 

For  tlie  purpose  of  founding  an  adminis- 
tration all  simple-contract  debts  are  asaet« 
at  the  domicil  of  the  debtor. 

M-yman  v.  Halstead,  109  U.  S.  656,  sub 
nam.  Wyman  v.  United  States  ex  rel.  Hal- 
stead,  27  L.  ed*  1009,  3  Sup.  Ct.  Rep.  417. 

The  situs  of  the  debt  is  not  even  fixed  by 
the  residence  of  the  debtor  at  the  time  of  the 
creditor's  decease;  but  if,  without  intention 
to  defraud,  he  removes  to  another  state,  then 
the  debt  becomes  an  asset  of  the  creditor  in 
that  state,  and  an  administration  is  author- 
i2ed 

Steams  v.  Wright,  51  N.  H.  600;  Fox  v. 
Carr,  16  Hun,  434;  Pinney  v.  McOregory. 
102  Mass.  186;  McCully  v.  Cooper,  114  Cal. 
258,  35  L.  R.  A.  492,  46  Pac.  82;  Klein  v. 
French,  57  Miss.  670. 

A  cause  of  action  for  an  unlawful  killing 
is  an  asset  for  the  purpose  of  granting  ad- 
ministration in  the  state  where  the  killing 
occurred. 

Missouri  P.  R.  Co,  v.  Bradley,  61  Neb.  59G. 
71  N.  W.  283. 

Before  a  married  woman  is  authorized  bv 
the  court  to  sue  and  stand  in  judgment,  she 
should  make  a  prima  facie  showing  of  the 
absence  or  refusal  of  her  husband. 

The  petition  is  generally  vague  and  indefi- 
nite, and  particularly  is  defective  in  not 
stating  how  much  is  claimed  for  each  tort 
charged  against  the  defendant  company. 

Watkins,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  supplement  to  suit  of  same  title, 
which  was  disposed  of  by  this  court  re- 
cently. See  51  La.  Ann.  186,  24  So.  779. 
Froni  the  record  it  appears  that  a  motion 
was  filed  in  the  district  court  "sugf^sting 
that  the  former  decree  of  this  court  dismiss- 
ing this  suit  on  the  fourth  exception  filed  by 
the  defendant  has  been  annulled,  avoided, 
and  reversed  by  the  final  judgment  of  the  su- 
preme court  rendered  on  appeal  thereto,  and 
ordering  this  cause  to  be  reinstated  on  tht* 
docket  of  this  court,  to  be  proceeded  with  ac- 
cording to  the  views  herein  expressed  and 
the  law;"  and  an  order  to  that  effect  wa^^ 
made,  a  copy  of  the  opinion  of  the  supreme 
court  being  therewith  filed.  Thereupon  the 
case  was  reinstated  on  the  docket  of  the  dis- 
trict court,  and  proceeded  with  according  to 
law;  and  upon  a  trial  thereof  the  remaining; 
exceptions  of  the  defendant  were  sustained, 
and  the  suit  again  dismissed.  The  reason^ 
of  the  district  judge  for  so  doing  are  in  writ- 
ing, and  were  filed  in  the  court  a  qtta^  and 
a  judgment  dismissing  the  suit  was  there- 
upon entered,  and  from  that  judgment  the 
plaintiff  prosecutes  this,  her  further  appeal. 


1900. 


Williams  v.  Pope  Mandfacturikg  Co. 


817 


For  the  purpose  of  a  clear  understanding 
and  appreciation  of  this  case  it  will  be  nec- 
essary to  make  a  few  extracts  from  the 
plaintiff's  petition  to  which  the  exceptions 
of  the  defendant  were  directed,  and  which 
are  substantially  as  follows,  to  wit:  The 
plaintiff  Mrs.  Emily  J.  Williams,  wife  of 
Charles  H.  Williams,  a  resident  of  and  dom- 
iciled in  the  state  of  Mississippi,  sues  herein 
individually  "and  for  the  use  and  benefit  of 
her  daughter,  Florence  Williams,  aged  four- 
teen years,  her  husband  being  absent  in  the 
state  of  Mississippi,  and  his  present  where- 
abouts therein  unknown  to  her."  She  there- 
upon represents  that  the  defendant,  a  corpo- 
ration, as  she  is  advised,  under  the  laws  of 
the  state  of  Connecticut,  with  its  principal 
place  of  business  and  general  offices  and  fac- 
tories in  the  city  of  Hartford,  in  that  state, 
with  a  branch  office  and  place  of  business  at 
No.  1757  St.  Charles  avenu«,  in  the  oity  of 
New  Orleans,  where  it  is  now  operating  and 
conducting  its  business  of  the  manufacture, 
sale,  and  nire  of  bicycles,  within  and  under 
the  laws  of  this  state,  through  its  officers, 
agents,  and  employees  in  charge  thereof,  "is 
justly  and  legally  indebted  unto  your  peti- 
tioner in  the  sum  of  $10,000  individually, 
and  for  the  further  sum  of  $10,000  for  the 
use  and  benefit  of  her  said  minor  daughter, 
for  this,  to  wit:  For  libel,  slander,  public 
defamation  of  character,  malicious  prosecu- 
tion, and  false  imprisonment  of  your  peti- 
tioner and  her  said  minor  daughter,  com- 
mitted against  them  in  the  city  of  New  Or- 
leans on  Sunday,  about  April  4,  1897,  by  the 
said  Pope  Manufacturing  Company,  its  offi- 
cers, agents,  and  employees,  and  for  which 
said  corporation  is  responsible  and  liable  to 
them  in  damages.  Your  petitioner  alleges: 
That  while  she  and  her  said  minor  daughter 
were  quietly  and  in  an  orderly  manner  pass- 
ing along  Napoleon  avenue,  a  public  thor- 
oughfare of  this  city,  they  were  followed  and 
pursued  by  two  men,  strangers  to  them,  but 
who  they  afterwards  learned  were  F.  and 
Harold  Bayhi,  father  and  son,  agents  and 
employees  of  said  Pope  Manufacturing  Com- 
pany, acting  as  detectives  and  spotters  for 
said  company.  That  said  two  men  overtook 
them  on  said  public  avenue,  at  or  near  the 
corner  of  Carondelet  street,  where  they  rude- 
ly accosted  them,  and  forcibly  arrested  and 
detained  them  without  cause  therefor,  and, 
notwithstanding  neither  of  them  had,  nor 
claimed  to  have,  nor  exhibited  any  right  or 
authority  for  their  action,  they  then  and 
there,  in  the  presence  of  those  passing  along 
said  avenue,  publicly  charged  and  accused 
your  petitioner  and  her  said  daughter  with 
having  committed  the  felonious  and  infa- 
mo*iis  offense  of  grand  larceny  of  two  bicy- 
cles from  the  said  Pope  Manufacturing  Com- 
pany of  the  value  of  $120.  That  they  were 
forcibly  detained  by  said  two  men  until  the 
arrival  of  a  policeman,  Corporal  O'Neal,  by 
whom  they  were  carried  in  custody  through 
the  public  streets  of  said  city  to  the  seventh 
precinct  station,  wherein  they  were  incar- 
cerated until  about  8:30  P.  M.  the  same  even- 
ing, when  they  were  transferred  to  the  sec- 
ond precinct  station,  and  therein  imprisoned 
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and  kept  closely  confined  until  about  1:30 
o'clock  the  following  evening,  when,  through 
tlie  efforts  of  their  minister  and  other 
friends,  they  were  admitted  to  bail,  and  dis- 
charged from  custody.  Petitioner  further 
alleges  that  an  officer  of  the  corporation,  rep- 
resenting and  acting  for  and  on  behalf  of 
said  corporation,  joined  and  co-operated 
with  said  named  employees  in  making  said 
charge  and  arrest  of  your  petitioner  and  her 
daughter,  and  in  their  subsequent  imprison- 
ment and  detention;  that  said  accusation 
and  charge  were  entirely  false  and  un- 
founded as  to  them,  and  were  made  without 
any  cause  therefor;  and  your  petitioner  and 
her  daughter  earnestly  protested  their  en-, 
tire  innocence,  and  begged  and  implored 
said  parties  to  desist  from  their  course,  and 
to  allow  them  to  go  without  further  molesta- 
tion; but  that  their  appeals  and  entreaties 
were  received  with  contconpt,  and  no  further 
satisfaction  accorded  to  them  than  the  state- 
ment that  they  (said  men)  were  acting  for 
a  company  fully  responsible  and  capable  of 
paying  all  damages  which  they  might  in- 
flict." "Petitioner  avers  that,  although  she 
and  her  daughter  were  flrst  arrested  about 
5:30  o'clock  on  Sunday,  no  formal  charge  or 
affidavit  was  made,  nor  warrant  issued  for 
their  arrest,  until  1:30  P.  M.  the  following 
day.  In  the  meanwhile  they  were  unlaw- 
fully imprisoned  and  detained  by  procure- 
ment of  said  representatives  of  said  corpo- 
ration acting  for  the  corporation,  and  which, 
as  your  petitioner  believes,  is  responsible  for 
the  wanton  and  unlawful  imprisonment  of 
herself  and  her  daughter,  and  which  was 
done  in  a  malicious  and  cruel  manner,  not- 
withstanding the  evidence  of  their  innocence 
was  made  manifest  to  said  parties."  She 
represents  that  one  of  said  parties,  notwith- 
standing he  was  fully  informed  of  all  the 
aforesaid  facts,  made  an  affidavit  on  the  part 
of  said  corporation,  before  the  judge  of  the 
first  recorder's  court,  "in  which  he  falsely 
and  corruptly  charged  your  petitioner  and 
her  little  daughter  with  having  committed 
the  felonious  crime  of  breach  of  trust  and 
embezzlement  of  two  bicycles,  alleged  to 
have  been  hired  from  said  corporation  on 
March  20,  1897,  as  set  forth  in  said  affida- 
vit;" that  shortly  after  said  affidavit  was 
made,  and  they  had  been  released  on  bond, 
"they  were  called  upon  by  said  recorder,  and 
notified  that  said  charges  had  been  with- 
drawn, and  that  they  were  discharged  there- 
from." Petitioner  alleges  "that  at  the  time 
that  said  charges  were  preferred,  and  of 
their  arrest  and  imprisonment,  they  were 
persons  of  good  moral  character  and  repu- 
tation, professed  Christians,  members  of  the 
Baptist  Church,  and  in  full  enjoyment  of 
their  Christian  faith  and  church  fellow- 
ship;" that  the  said  charges  of  grand  lar- 
ceny and  breach  of  trust  and  embezzlement, 
as  above  set  out,  were  libelously  and  slan- 
derously made,  without  probable  cause 
therefor,  and  that  they  were  thereby  wan- 
tonly and  maliciously  libeled  and  slandered 
in  their  good  name,  character,  and  reputa- 
tion ;  that  in  their  arrest  and  subsequent  de- 
tention and  incarceration  they  were  unlaw- 
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fully,  falsely,  and  maliciously  prosecuted, 
"without  any  probable  cause  or  justification 
whatever,  and  greatly  to  their  injury  and 
damage;  that  by  law  they  are  entitled  to  sue 
for  and  recover,  not  only  compensation  for 
all  the  said  losses  and  injuries  sustained, 
but  also,  in  addition  thereto,  to  recover  ex- 
emplary and  punitive  damages  therefor. 
The  petitioner  alleges :  "That  she  was  mar- 
ried in  1873,  in  the  state  of  Mississippi, 
where  she  and  her  husband  continuously  re- 
sided, and  which  is  their  exclusive  matri- 
monial domicil;  and  her  said  husband  is  ab- 
sent from  tlie  state  of  Louisiana,  with  his 
residence  and  domicil  in  the  state  of  Mis- 
sissippi, which  is  also  her  domicil ;  and  that 
as  to  their  matrimonial  relations  as  well  a^ 
their  acquisitions  and  property  rights  they 
are  subjected  to  and  governed  by  the  laws 
of  the  state  of  Mississippi.  That  by  the 
laws  of  said  state  she  is  separate  in  prop- 
erty from  her  said  husband,  with  the  sole 
right  and  authority  to  administer  sepa- 
rately her  own  personal  affairs,  property 
rights,  and  acquisitions,  and  entitled  to  ac- 
quire, hold,  use,  and  dispose  of  the  same 
free  from  the  control  or  marital  influence  of 
her  said  husband ;  with  the  right  and  capa- 
city to  sue  and  be  sued  personally  and  with- 
out joinder  or  authority  of  her  husband  as 
to  all  matters  relating  to  or  affecting  her 
personal  rights  or  property  interests.  That 
by  the  laws  of  said  state  the  damage  herein 
sued  for  and  sustained  by  her  arose  and  ac- 
crued to  her  separately,  and  not  in  whole  or 
in  part,  to  her  husband.  That  the  laws  of 
her  matrimonial  domicil  govern  and  control 
her  right  to  separately  sue  for  the  damages 
herein  claimed,  which  were  sustained  by  her 
while  in  Louisiana."  She  further  shows 
"that  her  said  husband  abandoned  her  in 
1803,  after  six  children  were  born  of  their 
marriage,  and  disappeared  from  the  matri- 
monial domicil,  and  has  since  absented  him- 
self therefrom;  that  she  is  not  now  aware  of 
the  precise  locality  in  Mississippi  in  which 
he  may  be  found,  and  that  by  the  laws  of 
Louisiana  she  is  entitled  to  exercise  all  the 
rights  of  her  husband  with  respect  to  the 
education  and  administration  oi  the  prop- 
erty rights  of  their  children;  that  by  said 
law  she,  being  now  present  in  the  state  of 
Louisiana,  is  entitled  to  sue  herein  for  her 
'  said  daughter  Florence,  and  to  claim  for  her 
use  and  benefit  the  damages  herein  alleged. 
Wherefore  she  prays  to  be  authorized  by  the 
court  to  institute  this  suit,  and  stand  in 
judgment,  and  for  judgment  against  said 
corporation  for  the  sum  of  $10,000  in  her 
own  right,  and  for  the  further  sum  of  $10,- 
000  for  the  use  and  benefit  of  her  daugh- 
ter Florence."  Tlie  foregoing  petition  was 
met  in  its  incipiency  by  several  exceptions. 

In  our  previous  opinion  we  examined  and 
reversed  the  judgment  of  the  district  court 
sustaining  the  defendant's  fourth  exception, 
which  is  to  the  effect  that  "there  is  an  im- 
proper and  illegal  joinder  of  parties  plain- 
tiff; that  there  are  two  distinct  actions  and 
demands  presented  by  and  for  two  different 
plaintiffs,  cumulated  in  the  same  petition, 
and  one  or  the  other  should  be  dismissed." 
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Having  made  a  statement  of  the  cause  of  ac- 
tion, and  quoted  the  foregoing  exception,  our 
opinion  says :  "For  the  purpose  of  the  trial 
of  the  exception  of  misjoinder  and  improper 
cumulation  the  capacity  of  Mrs.  Williams  to 
sue  individually  and  on  behalf  of  her  minor 
daughter  must  be  admitted.  This  leaves  to 
be  determined  the  plain  question  whether  a 
cause  of  action  arising  in  behalf  of  Mrs. 
Williaans,  growing  out  of  the  tort  of  defend- 
ant^ and  a  cause  of  action  arising  in  behalf 
of  her  daughter,  growing  out  of  the  same 
tort,  may  be  cumulated  in  one  and  the  same 
suit.  We  think  they  may.  For  the  purpoae 
of  the  suit  the  mother  is  assimilated  to  the 
character  of  tutrix  of  her  daughter.  Com- 
mon ^vrong  is  represented  to  have  been  in- 
flicted on  the  two  at  one  and  the  same  time." 
Inasmuch  as  that  exception  judicially  avers 
"that  there  are  two  distinct  actions  and  de- 
mands prosecuted  by  and  for  two  different 
plaintiffs,  cumulated  in  the  same  petition, 
and  one  or  the  other  should  be  dismissed/' 
the  argument  in  favor  of  the  theory  that  nei- 
ther of  them  can  be  maintained  appears  to 
be  somewhat  illogical,  in  view  of  the  fact 
that  this  court  has  already  decided  that  both 
were  correctly  brought  and  properly  cumu- 
lated in  one  petition,  for  the  reason  that 
the  cause  of  each  action  was  the  same  fault 
of  the  defendant,  and  the  acts  of  the  defend- 
ant a  common  wrong  to  both  mother  and 
daughter.  That  exception  in  terms  admits 
as  much,  because  it  is  premised  by  the  state- 
ment that,  "if  the  above  exceptions  should 
be  overruled,  and  the  court  hold  that  either 
or  both  of  said  causes  of  action  oi*  demands 
are  properly  brought,  and  by  the  proper 
party,  the  defehdantt  pleads  for  further  ex- 
ception," etc.;  and  by  that  averment  it  dis- 
tinctly bases  said  fourth  exception  upon  the 
hypothesis  that  its  preceding  exceptions 
were  untenable.  If  we  are  now  to  examine 
the  preceding  exceptions,  and  aflirm  the 
judgment  of  the  district  court  sustaining 
thein  and  dismissing  the  plaintiff's  suit,  our 
present  decree  would,  in  effect,  be  in  exact 
opposition  to  its  prior  judgment  overruling 
the  fourth  exception,  and  maintaining  the 
suit.  In  our  view,  for  all  practical  pur- 
poses, such  is  the  purport  of  the  judgment 
appealed  from.  But,  accepting  the  situation 
as  it  is  now  presented  on  the  record  before 
us,  what  are  the  legal  questions  for  deter- 
mination? First.  "That  the  plaintiff  has 
no  right  or  interest  in  her  own  name  to  pros- 
ecute this  suit  and  stand  in  judgment 
herein,  under  the  laws  of  this  state,  and  she 
cannot,  by  alleging  that  her*  husband's  dom- 
icil is  in  another  state,  invoke  the  benefit  of 
the  laws  of  such  state  to  the  practical  nulli- 
fication of  all  laws  of  this  state  regulating 
the  marital  relations  (of  the  spouses)  :  (be- 
cause) foreign  laws  are  not  permitted  to  be 
operative  in  this  state  when  they  are  incon- 
sistent with  the  general  spirit  and  policy  of 
our  own  laws  on  the  subject-matter  in- 
volved." Second.  That  the  allegations  of 
the  plaintiff  leave  in  doubt  the  present  domi- 
cil of  her  husband ;  so  that,  if  her  theory  be 
admitted  to  be  possible,  or  correct  in  law, 
she  does  not  allege  with  sufficient  certainty 
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the  facts  under  which  the  court  is  requested 
to  adjudicate  her  rights  as  ''a  citizen  of  the 
state  of  Mississippi."  Third.  Petitioner 
has  no  right  or  authority,  in  fact  or  law,  to 
bring  and  'prosecute  the  demand  for  the  use 
and  benefit  of  her  minor  child.  Fourth. 
That  the  judge's  authorization  of  the  plain- 
tiff was  inadvertently  granted  upon  an  in- 
suflicient  showing  in  law.  Fifth.  That  the 
allegations  of  the  petition  are  too  vague  and 
indelinite,  and  particularly  in  that  the  de- 
mands for  the  aamages  claimed  are  neither 
itemized  nor  apportioned  between  the  mother 
and  daughter.  These  exceptions  are  di- 
rected at  the  allegations  of  the  petition,  and 
must  be  determined  thereby,  with  a  view  to 
the  law  governing  same;  and  in  thus  deter- 
mining them  no  matter  of  fact  which  is  well 
pleaded  in  the  petition  can  be  denied  or  gain- 
said. 

1.  In  the  petition  it  is  alleged  that  plain- 
tiff was  married  to  her  husband  in  the  state 
of  Mississippi,  in  1873;  that  she  and  her 
husband  have  since  continuously  resided 
there,  and  that  their  exclusive  matrimonial 
domicil  is  in  that  state;  that  the  matrimon- 
ial relations  of  herself  and  her  husband,  as 
well  as  their  acquisitions  and  property 
rights,  are  subject  to  and  governed  by  the 
laws  of  the  state  of  Mississippi ;  that  by  the 
laws  of  said  state  she  is  separate  in  property 
from  her  husband,  with  the  sole  right  and 
authority  to  administer  separately  her  own 
personal  affairs,  property  rights,  and  acqui- 
sitions, and  entitled  to  acquire,  hold,  use, 
and  dispose  of  the  same  free  from  the  con- 
trol or  marital  influence  of  her  husband; 
and  that  she  is,  under  the  laws  of  that  state, 
invested  with  the  right  and  capacity  to  sue 
personally  and  without  the  joinder  or  au- 
thority of  her  husband,  as  to  all  matters  re- 
lating to  or  affecting  her  pergonal  rights  or 
property  interests.  It  is  also  specifically  al- 
leged "that  by  the  laws  of  said  state  the 
damage  herein  sued  for  and  sustained  by  her 
arose  and  accrued  to  her  separately,  and  not 
in  whole  or  in  part  to  her  husband ;  and  that 
the  laws  of  her  matrimonial  domicil  govern 
and  control  her  right  to  separately  sue  for 
the  damages  claimed,  which  were  sustained 
by  her  while  in  Louisiana.*'  The  foregoing 
full  and  complete  allegations  (1)  as  to  her 
matrimonial  domicil  being  now,  and  having 
always  been,  in  the  state  of  Mississippi; 
(2)  that,  her  property  rights  and  acquisi- 
tions are  subject  to  and  governed  by  the 
laws  of  that  state;  (3)  that  by  the  laws  of 
that  state  she  is  separate  in  property  from 
her  husband,  with  the  sole  and  exclusive  au- 
thority to  separately  administer  her  own 
personal  affairs  and  property;  (4)  that  s:he 
is,  by  the  laws  of  that  state,  invested  with 
the  right  and  capacity  to  sue  personally 
without  the  assistance  or  authority  of  her 
husband  in  respect  to  all  matters  relating 
to  her  personal  rights  and  property  inter- 
ests; (5)  and  that  under  the  laws  of  that 
state  the  damages  herein  sued  for  and  sus- 
tained by  her  arose  and  accrued  to  her  sep- 
arately, and  entitled  her  to  personally  sue 
for  and  recover  same, — certainly  leave  no 
room  for  complaint  on  the  score  of  inade- 
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quacy  of  allegation.  Taking  the  averments 
as  they  are  made,  the  plaintiff  has  stated  a 
complete  cause  of  action  and  right  of  action, 
unless,  as  the  exceptions  aver,  ( 1 )  that  she 
possesses  no  right  of  action  in  her  own  name 
under  the  laws  of  Louisiana;  (2)  that  she 
cannot  be  allowed  to  invoke  the  laws  of  Mis- 
sissippi, and  by  so  doing  practically  nullify 
the  laws  of  Louisiana  regulating  the  mari- 
tal relations  of  the  spouses.  Or,  in  other 
words,  the  question  for  consideration  is 
whether  ( 1 )  the  dajiiages  sued  for  by  the 
plaintiff  in  her  own  right,  as  having  been 
sustained  by  her  while  temporarily  in  Lou- 
isiana, and  which  accrued  to  her  s-eparately, 
are  subject  to  and  to  be  controlled  by  the 
law  of  her  matrimonial  domicil;  (2)  or  to 
be  governed  and  controlled  by  the  laws  of 
the  state  of  Louisiana  which  regulate  the 
matrimonial  relations  and  property  rights 
of  married  persons  who  reside  outside  of  its 
limits,  but  acquire  property  rights  within  its 
limits.  The  solution  of  that  question  must, 
of  necessity,  depend  upon  whether  the  legal 
situs  of  plaintiff's  claim  for  damages  ex  de- 
licto arising  from  a  tort  or  quasi  offense  is 
in  I^uisiana  or  Mississippi;  for«  if  same  be 
in  Louisiana,  where  the  wrong  is  alleged  to 
have  been  committed,  the  law  of  her  matri- 
monial domicil  does  not  control  or  govern 
her  right  of  action,  and  vice  versa.  Our 
law  provides  that  "all  property  acquired  in 
this  state  by  nonresident  married  persons 
.  .  .  shall  be  subject  to  the  same  provi- 
sions of  law  which  regulate  the  community 
of  acquets  and  gains  between  citizens  of  this 
state."  Rev.  Civil  Code,  art.  2400.  Conse- 
quently, as  the  plaintiff  was,  at  the  time 
the  alleged  injury  was  inflicted,  a  "nonresi- 
dent married  person,"  she  fulfills  all  the  re- 
quirements of  that  law,  if  the  damages  she 
claims  are  to  be  denominated  "property  ac- 
quired in  this  state;"  but,  if  her  right  of  ac- 
tion for  the  recovery  of  such  damages  be  a 
personal  right  or  acquisition  which  has  its 
legal  situs  at  her  matrimonial  domicil,  then 
it  cannot  be  classed  as  property  acquired  in 
this  state,  and  would  not  be  subject  to  the 
community  laws  of  Louisiana,  but  would  re- 
main under  the  power  and  control  of  the  law 
as  it  is  alleged  to  be  in  the  state  of  Missis- 
sippi. Taking  a  comprehensive  view  of  the 
question,  it  seems  difiicult  to  appreciate  the 
idea  that  a  mere  right  of  action  for  the  re- 
covery of  damages  ex  delicto  is  to  be  viewed 
as  "property  acquired  in  this  state"  because 
of  a  personal  injury  having  been  inflicted 
upon  a  married  woman  while  temporarily 
abiding  therein.  And  particularly  is  this 
appreciation  difficult  when  we  are  presented 
with  an  action  of  damages  brought  by  a  mar- 
ried woman  whose  matrimonial  domicil  is 
in  the  state  of  Mississippi,  against  a  private 
corporation  whose  principal  domicil  is  in  the 
state  of  Connecticut,  and  in  which  she  predi- 
cates her  claim  upon  injuries  that  were  in- 
flicted upon  her  while  temporarily  in  the 
state  of  Louisiana  by  the  agents  and  employ- 
ees of  that  corporation.  If  such  a  right  of 
action  is  to  be  viewed  as  property  acquired 
in  TwK>uisiana,  and  subject  to  its  community 
laws,  then  the  courts  of  this  state  are  vested 
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with  exclusive  jurisdiction  over  it.  As  the 
result  of  this  conclusion,  the  husband,  as 
heud  and  master  of  the  community,  could 
alone  institute  the  suit;  and  he,  as  a  citizen 
of  Mississippi,  an  absentee  under  the  law  of 
Louisiana,  is  without  interest  in  the  result 
of  the  suit  under  the  law  of  his  domicil. 
Not  only  so,  but  such  a  right  of  action  could 
only  have  an  existence  in  the  courts  of 
Louisiana  so  long  as  the  Connecticut  corpo- 
ration may  be  pleased  to  continue  business 
in  Louisiana;  and  would  therefore  have  the 
power  to  extinguish  same  at  any  time  it 
might  suit  its  pleasure  to  withdraw  its 
agents  therefrom, — ^an  action  in  damages 
not  being  the  legal  subject  for  attachment. 
If  this  be  the  law  of  this  state,  it  is  most 
unfortunate,  indeed.  Our  learned  brother 
of  the  district  court  recognized  this  hard- 
ship when  he  said:  "The  case  at  bar  fur- 
nishes an  illustration  of  the  distinction  be- 
tween law  and  justice.  If  the  averments  of 
the  petition  are  to  be  taken  as  true, — ^as 
they  must  be,  for  the  purposes  of  the  excep- 
tion presented  herein, — then  this  case  illus- 
trates the  hardships  that  sometimes  occur  in 
the  law.  The  plaintiff  alleges  that  she  is  a 
married  woman,  and,  with  her  minor  child, 
has  been  abandoned  by  her  husband.  In  the 
month  of  April,  1897,  it  is  alleged  that  she 
and  her  minor  daughter,  Florence,  then 
aged  about  fourteen  years,  were  wantonly 
and  maliciously  arrested  by  the  agents  and 
employees  of  the  defendant  company,  and 
cast  into  jail,  where  they  remained  twenty- 
four  hours,  although,  as  was  subsequently 
shown  by  the  defendant's  own  discontinu- 
ance of  the  prosecution,  there  was  no  ground 
whatsoever  for  the  charges,  which  were 
grand  larceny  and  embezzlement."  But, 
having  made  an  examination  of  the  excep- 
tions, he  reached  the  conclusion  that  same 
were  well  grounded  in  law,  and  expressed 
the  following  view,  viz.:  "Passing  aside, 
as  unnecessary  for  the  purposes  of  this  case, 
the  question  of  situs  of  the  property,  or 
right  upon  which  this  plaintiff  brings  this 
action,  but  being  of  the  opinion  that  the 
situs  of  a  pei*sonal  obligation  for  the  pur- 
pose of  enforcing  it  is  at  the  domicil  of  the 
debtor,  and  not  that  of  the  creditor,  the 
court  is,  however,  of  the  opinion  that  under 
article  2400,  Rev.  Civil  Code,  the  damages 
to  the  wife  in  the  present  case  fall  into  the 
community  as  property  acquired  within  the 
state  of  Louisiana;  damages  to  personal 
rights  coming  well  within  the  meaning  of 
property  or  rights  acquired.  Furthermore, 
there  is  a  decision  in  11  Fed.  Rep.  at  page 
688,  in  the  case  of  Meyerson  v.  Alter,  by 
that  able  jurist  Judge  Billings,  in  which  this 
point  is  decided  adversely  to  the  claims  of 
the  plaintiff.  The  damages,  therefore,  fall- 
ing into  the  community,  the  husband  alone 
can  prosecute  the  suit  therefor."  The  ca-se 
cited  and  relied  upon  by  the  judge  a  quo 
states  a  case  instituted  by  a  marri^  woman 
in  the  United  States  circuit  court  for  the 
state  of  Louisiana  for  the  recovery  of  dam- 
ages for  a  malicious  prosecution,  same  being 
instituted  by  the  wife  in  her  own  right,  but 
authorized  by  her  husband.  On  this  stata 
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of  facts  the  court  held:  "The  textual  pro- 
visions of  the  law  on  this  subject  are  found 
in'  Code  Pr.  art.  107,  and  Rev.  Civil  Code, 
art.  2404.  A  series  of  decisions  by  the  su- 
preme court  of  Louisiana  have  'construed 
these  provisions  to  mean  that,  where  it  does 
not  appear  that  the  wife  is  administering 
her  own  property,  actions  of  this  sort  must 
be  brought  by  the  husband.  The  mere 
joinder  of  the  wife  has  been  treated  as  sur- 
plusage. But  no  case  has  held  that  the 
mere  assent  of  the  husband  is  sufficient 
The  action  must  be  brought  by  the  husband. 
Holmes  v.  Holmes,  9  La.  350;  Covcnnd  v. 
Pulley  J  9  La.  Ann.  12;  Barton  v.  Kavanaugh^ 
12  La.  Ann.  332;  Cooper  v.  Cappel,  29  La. 
Ann.  213.  This  would  be  the  law  if  the  mar- 
riasfe  had  been  contracted  and  the  domicil 
of  the  parties  to  the  marriage  had  bees 
within  this  state.  Rev.  Civil  Code,  art. 
2400,  subjects  'nonresident  married  persons' 
to  tlie  same  provisions  of  law  *as  regulate 
the  community  of  acquets  and  gains  between 
citizens  of  this  state,'  so  far  as  relates  to 
'all  property  acquired  in  this  state.'  It  is 
not  nece«iBary  to  give  any  technical  mean- 
ing to  the  word  'property,*  as  used  by  the 
legislature.  The  obj^  of  the  legislature, 
namely,  to  subject  nonresident  citizens,  is 
manifest,  and  leaves  no  doubt  but  that  the 
word  'property*  included,  not  only  land  and 
chattels,  real  and  persoiHil,  but  also  cboses 
in  action."  It  must  be  confessed  that  i^e 
tenor  of  that  decision  supports  the  view  the 
district  judge  entertained,  but,  in  our  opin- 
ion, it  is  of  such  far-reaching  importance 
an(l  scope  that  an  examination  should  be 
made  of  the  jurisprudence  of  this  oourt  and 
that  of  the  states  in  which  the  common  law 
prevails  for  the  purpose  of  ascertaining  itj 
applicability  and  correctness. 

At  common  law,  a  proceeding  like  this  is 
styled  a  "transitory  action  of  trespass." 
which  follows  the  tortfeasor  into  any  juris- 
diction into  which  he  may  go,  and  who  may 
be  taken  wherever  found;  and  the  right  of 
action  is  equally  permissible  against  a  corpo- 
ration as  against  a  private  individual.  In 
the  case  of  Pullman  Palace  Car  Co.  v.  Laic- 
rence,  74  Miss.  782,  22  So.  53,  the  Missis- 
sippi court  had  sueh  an  action  under  consid- 
eration. The  action  was  instituted  by  Law- 
rence, a  citizen  of.  Illinois,  in  the  circuit 
court  of  Clairbome  county,  Mississippi, 
against  the  Pullman  Company,  an  Illinois 
corporation,  for  $50,000  damages  for  per- 
sonal injuries  alleged  to  have  been  inflicted 
by  a  colored  porter  upon  him  while  he  was 
on  one  of  its  sleeping  cars,  in  which  he  was 
being  transported  from  Chicago,  Illinois,  to 
New  Orleans,  Louisiana;  said  injuries  hav- 
ing been  inilicted  upon  him  while  the  train 
was  in  the  state  of  Illinois,  at  the  hour  of 
10  o'clock  P.  M.  after  leavAig  Chicago  in  the 
afternoon  of  that  day;  and  the  service  hav- 
ing been  made  on  the  conductor  of  the  sleep- 
ing car  while  at  Port  Gibson,  Mississippi,  on 
the  line  of  the  Illinois  Central  Railroad. 
On  this  state  of  facts  the  court  saiiT:  "TTie 
defendant  first  pleaded  to  the  jurisdiction  of 
the  court,  because  the  wrong  and  injury  com- 
plained of  occurred  wholly  in  t^e  state  of 
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Illinois,  and  not  in  the  state  of  Mississippi, 
and  because  the  plaintiff  and  the  defendant 
"Were  at  the  time  of  the  bringing  of  the  suit, 
and  still  are,  citizens  of  and  residents  in 
the  same  state  of  Illinois.  To  this  plea  to 
the  jurisdiction  plaintilT  demurred,  and  the 
demurrer  was  sustained,  and  leave  was 
given  the  defendant  to  plead  to  the  merits. 
The  defendant  then  filed  the  general  is«ue," 
etc.  In  this  situation,  and  to  the  cause  of 
action  thus  stated,  the  court  announced  the 
liw  to  be:  "It  is  assigned  for  error  that 
the  court  below  erred  in  sustaining  plain- 
tiff's demurrer  to  the  plea  to  the  jurisdic- 
tion filed  by  the  defendant  Until  tiie  hear- 
ing of  the  able  and  exhaustive  oral  argument 
of  appellant's  counsel  in  support  of  this  as- 
signment, we  had  supposed  there  was,  in  our 
own  state,  no  ground  left  for  dispute  that  in 
transitory  actions,  whether  In  tort  or  on  con- 
tract, our  courts  were  wide  open  to  any  suit- 
or, resident  or  nonresident,  against  his  ad- 
versary, whether  resident  or  nonresident, 
whether  a  natural  person  or  an  artificial 
one,  regardless  of  where  the  right  of  action 
occurred,  if  only  the  courts  had  jurisdiction 
of  the  subject-matter,  and  could  obtain  ju- 
risdiction of  the  party,  either  by  a  voluntary 
appearance  or  by  service  of  process.  We 
are  aware  that  there  is  some  divergence  of 
opinion  on  this  subject  between  the  courts 
of  last  resort  in  this  country,  and  that  ap- 
parent authority  can  be  found  for  holding 
that  a  foreign  corporation  resident  in  one 
state  may  not  be  sued  in  another  state  by  a 
resident  of  the  first  state  on  a  cause  of  ac- 
tion arising  in  the  first  state.  .  .  .  But 
in  many  states,  and,  amongst  them,  our  own, 
the  rule  we  first  announced  has  been  firmly 
established  by  repeated  adjudications.  The 
rule  was  first  expressly  declared  in  our  own 
state  in  the  case  of  New  Orleans,  J.  d  0,N.R. 
Co.  V.  Wallace,  50  Miss.  244.  That  was  an  ac- 
tion brought  by  Wallace  against  the  railroad 
company,  a  foreign  corporation,  in  one  of 
the  courts  of  this  state,  for  the  recovery  of 
damages  for  injuries  sustained  by  him  in  a 
collision  of  trains  in  the  state  of  Louisiana. 
The  court  said  then  on  this  very  question: 
'Corporations  are  artificial  persons  existing 
only  in  contemplation  of  law.  They  must 
dwell  in  the  place  of  their  creation,  and  can- 
not migrate  to  another  state.  But  they  are 
liable  to  be  sued,  like  natural  persons,  in 
transitory  actions  arising  ex  contractu  or  ex 
delicto,  in  any  state  where  legal  process  can 
be  had.  ...  In  transitory  actions  for- 
eign private  corporations,  like  natural  per- 
sons, may  be  sued  anywhere  where  the  court 
can  obtain  jurisdiction  of  the  corporation 
either  by  legal  service  of  process  or  its  ap- 
pearance by  attorney.* "  The  court  then 
states  that  the  same  question  was  decided 
by  that  court  in  Chicago,  St,  L.  d  N.  0.  R. 
Co.  V.  Doyle,  60  Miss.  977,  the  action  being 
brought  in  Mississippi  against  a  foreign  cor- 
poration for  an  injury  done  in  the  state  of 
Tennessee.  In  deciding  that  case  the  court, 
speaking  through  its  chief  justice,  said: 
'•The  right  of  action  for  damages  for  killing 
a  husband,  given  by  the  statute  of  Tennessee, 
may  be  asserted  in  the  courts  of  this  state, 
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because  of  the  coincidence  of  the  statutes  of 
the  two  states  on  this  point;  and,  indepen- 
dently of  this,  because  a  right  of  action  cre- 
ated by  the  statute  of  another  state,  of  a 
transitory  nature,  may  be  enforced  here 
when  it  docs  not  conflict  with  the  public  pol- 
icy of  this  state  to  permit  its  enforcement?" 
A  similar  case  is  stated  by  that  court  in  Il- 
linois C.  R.  Co.  V.  Crudup,  63  Miss.  291,  the 
injury  having  been  inflicted  in  a  collision  of 
trains  in  Tennessee.  The  Supreme  Courts 
of  the  United  States,  of  Minnesota,  of  New 
York,  and  Kentucky  hold  the  same  view.  In 
the  still  later  ca-se  of  McMa-ster  v.  Illinois  C. 
K.  Co.  (55  Miss.  264,  4  So.  59,  the  same  prop- 
osition was  maintained;  the  injury  having 
been  inflicted  in  the  state  of  Louisiana. 
The  case  of  Knight  v.  West  Jersey  R.  Co.  108 
Pa.  250,  56  Am.  Kep.  200,  w^s  an  action  of 
trespass  for  the  recoverv,  in  a  court  of  Penn- 
sylvania, of  damages  for  the  death  of  the 
wife  and  mother  of  the  plaintiffs  by  a  rail- 
road accident  that  happened  in  New  Jei*sey, 
and  the  court  said:  "The  general  rule  is, 
as  to  personal  torts  which  give  a  right  of  ac- 
tion at  common  law,  that  the  action  may  be 
brought  where\'er  the  wrongdoer  may  be 
found,  and  jurisdiction  of  his  person  may  be 
obtained.  .  .  .  The  statute  of  another 
state  has  no  extraterritorial  force,  but 
rights  under  it  will  always,  in  comity,  be  en- 
forced, if  not  against  the  policy  of  the  laws 
of  the  forum.  In  such  cases  the  law  of  the 
place  where  the  right  was  acquired  .  .  . 
will  govern  as  to  the  right  of  action,  while 
all  that  pertains  merely  to  the  remedy  will 
be  controlled  by  the  law  of  the  state  where 
the  action  Is  brought," — citing  Herrick  v. 
Minneapolis  d  8t.  L.  R.  Co.  31  Minn.  11,  47 
Am.  Rep.  771,  16  N.  W.  413,  and  the  case 
of  Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439.  The  court  further  held  "that 
action  was  brought  in  a  state  court  in  New 
York  for  recovery  of  damages  under  the  stat- 
ute of  New  Jersey  which  imposes  liability 
therefor  upon  a  party  by  whose  wrongful 
act,  neglect,  or  default  death  ensues.  .  .  . 
The  accident  which  caused  the  death  of  the 
plaintiff's'  husband  occurred  in  the  latter 
state.  After  remarking  that  the  right  of  ac- 
tion depended  solely  on  the  statute  of  New 
Jersey,  and  that  it  was  a  civil  action  to  re- 
cover damages  for  a  civil  injury,  the  court 
said:  'It  is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of 
the  court  to  enforce  it,  is  in  any  manner  de- 
pendent on  the  question  whether  it  is  a  stat- 
utory right  or  a  common-law  right.  When- 
ever, by  either  the  common  law  or  the  stat- 
ute law  of  a  state,  a  right  of  action  has  be- 
come fixed,  and  a  legal  liability  incurred, 
that  liability  may  be  enforced,  and  the  right 
of  action  pursued,  in  any  court  which  has 
jurisdiction  of  the  parties.  ...  A 
party  legally  liable  in  New  Jersey  cannot  es- 
cape that  liability  by  going  to  New  York.  If 
the  liability  to  pay  money  was  fixed  by  the 
law  of  the  state  where  the  transaction  oc- 
curred, is  it  to  be  said  it  can  be  enforced  no- 
where else,  because  it  depended  on  statute  law, 
and  not  upon  common  law?  It  would  be  a  very 
dangerous  doctrine  to  establish  that  in  all 
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cases  where  the  several  states  have  substi- 
tuted the  statute  for  the  common  law  the  li- 
ability could  be  enforced  in  no  other  state 
but  that  where  the  statute  was  enacted  and 
the  transaction   occurred.*     Obviously,  that 
case  aHirms  that  a  personal  liability^  created 
by  the  statute  of  another  state  will  he  en- 
forced according  to  the  course  of  procedure 
in   the  state  where   the  defendant  may   he 
found.     It  was  no  less  important  to  consider 
the   point  than  it  would  have   been  in   the 
state  court  had  the  cause  not  been  removed. 
.     .     .     We  think  the  weight  of  the  recent 
and  better  considered  adjudications  in  this 
country  decidedly  favors  the  application  of 
the  same  rule  to  all  transitory  actions  for 
injuries  to  persons  or  property,  whether  rec- 
ognized by    the  common  law   or   created  by 
statute,   to  meet  new  exigencies  of  modern 
lifCy  unless  such  statute  is  contrary  to  the 
policy  of  the  laws  of  the  state  wliere  the  ac- 
tion is   brought.     The   claim  of   comity   on 
tchich  the  rule  is  founded  is  as  urgent  in  one 
case   as   the   other.     ...     As   a   general 
rule,  neithei*  citizenship  nor  residence  is  re- 
quisite to  entitle  a  person  to  bring  suit  in 
Pennsylvania.     A  court  having  jurisdiction 
of  the  subject  may  acquire  jurisdiction  of 
the  person  by  lawful  service  of  its  process. 
If  a  defendant  were  not  liable  to  answer  in 
a  civil  action  in  any  state  where  he  may  be 
found,  he  could  easily  evade  service  of  proc- 
ess."    (Our    italics.)     In  Bums    v.    Orand 
Rapids  A  I.  R.  Co.  113  Ind.  169,  15  N.  E. 
230,   the   Indiana   court  said:     **When   the 
railway    company    wrongfully   caused    the 
death    of   William    Burns    in   the   state   of 
Michigan,  we  have  seen  that  a  right  of  ac- 
tion, under  the  statutes  of  that  state,  ac- 
crued to  his  personal  representatives  to  re- 
cover civil  damages  for  the  benefit  of  those 
to  whom  his  personal  property  became  dis- 
tributable.    .     .     .     It  is  a  well-established 
principle  that  rights  tchich  have  accrued  un- 
der the  la  us  of  a  foreign  state  are  treated  as 
valid  rights  everywhere;  and  hy  means  of 
this  principle  cognizance  is  taken  of  extra- 
territorial laws  and  facts  where  those  extra- 
territorial   laws   and   facts    have   conferred 
rights  or  imposed  obligations  upon  persons 
who  are  within  the  jurisdiction  of  the  court. 
.     .     .      (Our    italics.)      The   application  of 
this  principle  requires  that  the  injury  pre- 
scribed must  have  given  a  right  of  action 
under  the  laws  of  the  place  where  the  default 
or  neglect  occurred.    -A  civil  right  of  action 
acquired  under  the  laws  of  the  state  where 
the  injury  was  inflicted,  or  a  civil  liability 
incurred  in  one  state,  may  be  enforced  in  any 
other  in  which  the  party  in  fault  may  be 
found,  according  to  the  course  of  procedure 
in  the  latter  state."— -citing,  among  others, 
the  following  authorities:     Dennick  v.  Cen- 
tral R.  Co.  103  U.  S.  11,  26  L.  ed.  439:  Leon- 
ard V.  Columbia  SIteam  Xav.  Co.  84  N".  Y.  48, 
38  Am.  Rep.  491;  Central  R.  Co.  v.  Sicint. 
73   Ga.   651 ;    McLeod  v.    Connecticut   rf   P. 
Rivers  R.  Co.  58  Vt.  727.  6  Atl.  648;  Boifce 
V.  ^yabash  R.  Co.  63  Ijf>wa,  70,  18  X.  W.  673. 
Again:     "Actions  for  the  recovery  of  dam- 
ages for  personal  injuries  are  transitory  in 
tlieir  nature,  and  arise  out  of  the  supposed 
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violation  of  rights  which,  in  contemplation 
of  law,  are  not  local,  nor  confined  to  the 
state  where  the  right  accrued.  Such  actions 
have  always  been  regarded  as  transitory*  in 
character;  and,  although  the  injury  and  the 
right  of  action  may  have  accrued  in  a  for- 
eign  state,  it  is  now  settled  by  an  over- 
whelming weight  of  authority  that  the  ju- 
risdiction of  courtfi  to  entertain  and  enforce 
the  right  is  not  dependent  upon  w^hether  the 
right  is  of  statutory  or  common-law  origin, 
provided  the  enforcement  of  the  right  in  no 
way  infringes  upon  or  contravenes  the  poli- 
cy of  the  state  in  whose  jurisdiction  the  rem- 
edy  is  sought."  The  case  of  Eingartncr  v. 
Illinois  Steel  Co.  94  Wis.  70,  34  L.  R.  A.  503. 
68  N.  W.  664,  wRs  an  action  in  a  court  of 
Wisconsin  to  recover  for  personal  injuricjs 
suffered  by  the  plaintiff  in  a  rolling  mill  in 
the  city  of  Chicago,  the  plaintiff  being  at 
the  time  and  now  a  citizen  of  Illinois,  and 
the  defendant  being  an  Illinois  corporation. 
The  court  said:  ''This  is  an  action  to  re- 
cover damages  for  injuries  to  the  person.  It 
is  therefore  purely  a  transitory  action,  and 
the  principle  that  the  courts  of  this  8tat« 
have  jurisdiction  to  entertain  such  an  action 
although  the  cause  arose  in  Illinois  and  the 
parties  are  residents  of  Illinois  is  unques- 
tioned. Curtis  V.  Bradford,  33  Wis.  190. 
A  court  of  this  state  would  even  have  juris- 
diction of  a  transitory  action  of  this  nature 
where  it  arose  in  a  foreign  country,  or  on  the 
high  seas,  and  both  parties  to  the  action 
were  aliens,  provided  jurisdiction  of  the  per- 
son could  be  obtained."  Gardner  v.  Thomas. 
14  Johns.  134,  7  Am.  Dec.  445;  Johnson  v. 
Dalton.  1  Cow.  543,  13  Am.  Dec.  564;  Great 
Western  R.  Co.  v.  Miller.  19  Mich.  312. 

On  considering  the  principles  of  jurispra- 
dence  announced  in  the  foregoing  decisions, 
and  applying  same  to  the  law  of  the  state 
of  Mississippi  aa  it  is  alleged  to  be.  we  have 
referred  to  the  statute  of  that  state  relat- 
ing to  the  matter  at  issue  in  connection 
with  the  decisions,  ks  we  do  customarily, 
for  the  purpose  of  tracing  the  connection 
between  the  two.  and  as  a  necessary  means 
of  determining  the  question  of  law  that  had 
been  propounded  in  this  controversy  touch- 
ing a  material  distinction  which  is  claimed 
to  exist  between  the  laws  and  jurisprudence 
of  Louisiana  and  the  laws  and  jurisprudence 
of  the  state  of  Mississippi  with  relation  to 
plaintiff's  ownership  and  control  of  the  right 
of  action  for  the  recovery  of  damag^es  against 
defendant.  And,  having  examined  same,  we 
have  found  it  to  be  as  follows,  viz.:  "Mar- 
ried women  are  fully  emancipated  from  all 
di.«*ibility  on  account  of  coverture;  and  the 
common  law,  as  to  the  disabilities  of  mar- 
ried women  and  its  effect  on  the  rights  of 
property  of  the  wife,  is  totally  abrogated: 
and  marriage  shall  not  impose  any  disabili- 
ty or  incapacity  on  a  woman  as  to  owner- 
ship, acquisition,  or  disposition  of  property 
of  any  sort;  or  as  to  her  capacity  to  make 
contracts,  and  do  all  acts  in  reference  to 
property  which  she  could  lawfully  do  if  she 
were  not  married:  but  every  woman  no^r 
married,  or  hereafter  to  be  married,  shall 
have   the   same   capacity   to  acquire,  hold. 
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manage,  control,  use,  enjoy,  and  dispose  of 
all  property  real  and  personal,  i**  possession 
or  expectancy,  and  to  make  any  contract  in 
reference  tp  it,  and  to  bind  herself  person- 
ally; and  to  site  and  he  sued,  with  all  the 
rights  and  liahilities  incident  thereto,  as  if 
she  were  not  married.**  (Our  italics.) 
Miss.  Anno.  Code  1892,  §  2289.  Unquestion- 
ably, the  plaintiff  would  be  recognized  as 
having  a  right  of  action  in  a  Mississippi 
court  under  that  statute  if  the  corporation 
could  be  found  and  cited  there,  notwith- 
standing the  injuries  complained  of  were  in- 
flicted in  Louisiana;  and  it  is  claimed  that 
under  the  comity  which  prevails  between  the 
states,  and  particularly  between  two  states 
that  are  so  intimately  associated  as  Louisi- 
ana and  ^lissis&ippi  are,  she  ought  to  be  rec- 
ognized as  having  a  right  of  action  in  the 
court*  of  Louisiana,  independently  of  its 
community  laws,  as  she  might  have  in  the 
courts  of  Kentucky,  Tennessee,  or  Illinois. 
For,  if  a  citizen  of  Illinois  may  go  into  a 
court  of  Tenneesee  or  Mississippi  with  an 
action  for  damages  which  were  inflicted  in 
Louisiana,  he  ought  to  be  accorded  a  similar 
right  of  action  in  Louisiana  courts  for  inju- 
ries inilicted  in  Mississippi.  The  legal  de- 
duction from  this  jurisprudence  is  that  the 
cause  of  action  on  a  tort  or  trespass  is  tran- 
sitory, and  follows  the  offending  party  into 
any  jurisdiction  wherein  he  may  be  found; 
and,  further,  that,  the  right  of  action  being 
personal  to  the  complainant,  he  may  bring 
it  in  any  court  that  he  may  select.  Having 
thus  dealt  with  plaintiff's  right  of  action  as 
same  would  stand  in  a  Mississippi  court  un- 
der the  statement  of  the  law  as  given  in  her 
petition  with  regard  to  what  her  legal 
rights  as  a  citizen  of  Mississippi  are,  and  as 
that  statement  has  been  verified  by  the  stat- 
ute, we  must  now  determine  what  is  the  le- 
gal stfjitus  of  her  claim  against  the  defend- 
ant under  the  law  of  Louisiana;  that  is  to 
say.  whether  it  is  to  be  viewed,  in  a  general 
8en«e,  as  governed  by  the  lex  loci  contractus, 
and  therefbre  an  asset  of  a  matrimonial 
conmiunity  pro  hac  vice,  w^hich  exists  in 
this  state  by  virtue  of  the  law.  For,  if  this 
be  the  case,  the  plaintiff  is  without  a  right 
of  action  in  the  courts  of  this  state  in  her 
own  nan^e.  notwithstanding  she  might  have 
such  a  right  of  action  in  the  courts  of  Mis- 
sissippi. 

2.  As  we  have  already  seen,  the  Judge  a 
quo  entertained  the  opinion  and  decided  (1) 
thrtt  the  situs  of  a  personal  obligation  for 
purposi  s  of  suit  is  at  the  domicil  of  the  debt- 
or, and  not  at  that  of  the  creditor;  (2)  that 
**the  damages  to  the  wife  in  the  present  case 
fall  into  the  community  as'  property  ac- 
quired within  the  state  of  Louisiana,  dam- 
ages to  persons  coming  well  within  the 
meaning  of  property  or  rights  acquired." 
The  two  foregoing  propositions  are  one  and 
the  same  for  all  practical  purposes,  the  lat- 
ter deix»nding  upon  the  former,  for,  if  the 
legal  situs  of  the  demand  in  damages  which 
is  declared  upon  is  in  Louisiana,  it  neces- 
sarily falls  into  the  legal  community  which 
exists  under  its  laws,  notwithstanding  the 
husband  and  wife  were  citizens  of  Mississip- 
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I  pi  at  the  time  it  sprang  into  existence.  It 
has  been  frequently  held  that  the  community 
law  of  this  state  is  a  real,  and  not  a  per- 
sonal, statute;  and  the  decisions  on  the  sul>- 
ject  refer  to  the  opinion  of  our  predecessors 
in  the  important  and  conspicuous  oase  of 
Saul  V.  His  Creditors,  5  Mart.  N.  S.  569,  16 
Am.  Dec.  212,  as  the  original  source  from 
which  that  doctrine  emanated,  in  which  the 
court,  after  a  most  extensive  exploration  of 
Spanish  and  French  statutes  and  decisions 
interpreting  them,  and  from  which  our  stat- 
ute is  derived,  made  the  following  state- 
ment, viz.:  "We  think  the  state  and  con- 
dition of  both  husband  and  wife  are  fixed  by 
the  marriage  tn  relation  [to  everything  but 
property'\,  independent  of  this  law;  .  .  . 
and,  as  it  regulates  property  alone,  it  is  not 
a  personal  statute.  We  consider  it  reaV* 
(Our  italics.)  And,  considering  our  com- 
munity law  a  real  statute,  which  deals  with 
property  that  is  situated  in  the  state,  and 
not  with  the  personal  rights  or  condition  of 
the  spouses,  the  court  makes  this  observa- 
tion, viz.:  "On  the  subject  matter  now  be- 
fore us  the  writers  who  treat  of  it  .  .  . 
agree  in  stating  that  a  real  statute,  that  is, 
one  which  regulates  property  within  the  lim- 
its of  the  state  where  it  is  in  force«  oonrtrols 
personal  ones  which  follow  a  man  wherever 
he  goes.  Indeed,  it  has  been  .  .  .  ad- 
mitted .  .  .  that  where  the  personal 
statute  of  the  domicil  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute 
will  prevail."  (Our  italics.)  In  Cole  v. 
His  Executors,  7  Mart.  N.  S.  41,  18  Am.  DeOw 
241,  the  court  made  approving  reference  to 
Haul  V.  His  Creditors,  and  observed:  "But 
we  then  determined  that  the  law,  or,  to 
adopt  the  language  of  the  jurisprudence  of 
the  continent  of  Europe,  the  statute,  which 
regulated  the  rights  of  husband  and  wife, 
was  real,  not  personal;  that  it  regulated 
things,  and  subjected  them  to  the  laws  of 
the  country  within  which  they  were  found. 
.  .  .  Viewing  the  statute  as  real,  it  is  the 
thing  on  which  it  operates  that  gives  it  ap- 
plication, not  the  residence  of  the  person 
who  may  profit  by  the  rule  it  contains."  In 
Dohan  v.  Murdoch,  41  La.  Ann.  494,  6  So. 
131,  the  court  had  under  consideration  the 
question  of  the  legal  effect  of  the  statute  of 
1852,  now  article  2400  of  the  Revised  Civil 
Code,  as  appertaining  to  property  acquired 
in  Louisiana  by  married  persons  who  resided 
in  Mississippi,  and  in  the  course  of  its  opin- 
ion said:  "Tlie  conjugal  partnership  thus 
provided  for  is  exclusively  a  creature  of  the 
civil  law,  and  can  result  only  from  express 
legislative  will ;  hence  it  could  exist  only  un- 
der circumstances  especially  provided  for."^ 
So  it  is  from  this  standpoint  that  we  are  to 
commence  our  investigation  of  the  question 
of  the  status  of  the  plaintiff's  demand  for 
damages  ex  delicto  arising  from  a  wrongful 
act  of  the  defendant,  and  whether  it  is  to  be 
con.9idered  a«  "property  acquired"  under  our 
community  law  considered  as  a  real  statute. 
We  have  made  a  careful  examination  of 
our  own  Reports,  aftd  have  made  the  follow- 
ing extracts  from  the  cases  cited:  In  Ford 
V.  Ford,  2  Mart.  (N.  S.)  574,  14  Am.  Dec.  201, 
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it  was  held  that  the  common  law  of  Englsjid, 
unless  altered  by  local  laws,  is  the  governing 
rule  of  decision  in  the  state  of  Mississippi. 
In  Arendell  v.  Arendelly  10  La.  Ann.  566,  it 
was  held  that  the  right  of  the  husband  to 
slaves  owned  by  the  wife  at  the  time  of  their 
marriage  in  Alabama  must  be  determined  by 
the  laws  of  Mississippi,  where  the  spouses 
intended  to  fix  their  matrimonial  domicil, 
and  where  they  subsequently  resided.  And  in 
so  deciding  the  court  held  that  under  the  prin- 
ciples of  the  common  law,  which  was  in  force 
in  Alabama,  the  slaves  would  have  been  the 
property  of  the  husband,  yet  under  "the  Mis- 
sissippi statute  of  1839,  commonly  called  the 
'W<Mnan's  Law,'  they  would  remain  the  sepa- 
rate property  of  the  wife;'*  citing  Hutchin- 
son's Ck)de  (Miss.)  p.  497.     In  Augusta  Ins. 
d  Bkg.  Co,  Y.  Morton,  3  La.  Ann.  417,  a  case 
is  stated  of  a  suit  brought  on  two  promis- 
sory notes  which  were  executed  by  the  hus- 
band and  wife  jointly  in  the  state  of  Mary- 
land, where  they  resided,  and  continued  to 
reside;  and  the  l^al  question  was  as  to  the 
capacity  of  the  wife  to  make  the  contract, 
which  was  secured  by  a  mortgage  on  proper- 
ty in  Louisiana,  and  in  discussing  the  mar- 
ried woman's  capacity  to  contract  the  court 
said:      "The   disability   to   contract   exists 
only  in  a  certain  contingency,  and  that  con- 
tingency is  strictly  personal.     .     .     .    This 
article  does  not  even  purport  to  affect  the 
immovable  property  of  married  women.     Its 
operation  upon  such  property  is  only  indi- 
rect.   .    .    It  has  no  one  characteristic  of 
.what  is  considered  in  jurisprudence  as  a  real 
statute.    Those  laws  are  real,  in  contradis- 
tinction to  personal,  statutes,  which  regu- 
late directly  property,  without  reference  to 
the  condition  or  the  capacity  of  its  possess- 
or."   In  ThoniOH^a  Succession,  35   La.  Ann. 
10,  a  clear  illustration  is  given  of  the  law 
of  situs  as  it  appertains  to  personal  and 
movable  property  and  debts  situated  in  the 
state  of   Mississippi, — the  decedent  having 
died  at  Biloxi,  Mississippi,  possessed  of  no 
property  other  than  some  promissory  notes 
and  her  wearing  apparel.    On  this  state  of 
facts  the  court  said:     "From  all  which  it 
appears  that  there  is  nothing  in  Louisiana 
tnat  can  give  jurisdiction  to  this  court.  The 
only  property  the  decedent  died  possessed  of 
is  personal  or  movable,  and  this  species  of 
property  follows  the  domioil,  and  is  admin- 
istered   by    its    laws.     Its    disposition    or 
transmission  by  inheritance  depends  on  the 
law  of  that  domicil ;  and  this  is  especially 
true  of  debts  which  follow  the  creditor's  per- 
son."   But  the  court  further  held  that,  if 
the  ]>roof  had  shown  that  the  deceased  owned 
personal  property  situated  in  Louisiana,  a 
court  of  that  state  would  have  possessed  ju- 
risdiction over  it,  notwithstanding  her  domi- 
cil  was   in    Mississippi.     In   Marcenaro   v. 
Mord^lla,  10  La.  Ann.  772,  the  court  made 
this  important  statement  of  the  principles 
of  the  common  law,  viz. :     "In  a  sister  state 
it  was  held  that  this  inchoate  right  of  the 
husband  to  the  choees  in  action  of  his  wife, 
not  reduced  to  possessien,  was  entirely  de- 
feated by  the  subsequent  passage  of  an  act 
of  the  legislature  vesting  in  the  wife,  in  her 
60  L.  R.  A. 


own  name,  her  real  and  personal  property." 
See  Hayden   v.    Nutt,   4   La.   Ann.   65.     In 
Bone  V.  Sparrow,  11  La.  Ann.  185,  it  was 
held  that  by  the  laws  of  Pennsvlvania  and 
Maryland,  if  the  husband  has  iiot,  during 
his  life,  reduced  to  possession  the  choses  in 
action  of  his  wife,  they  will  pass  to  her  rep- 
resentatives; and  the  court  applied  that  rule 
to  rights,  credits,  and  choses  in  action  which 
were  assets  of  the  estate  of  a  decedent  which 
were   partly    situated    in   Mississippi    and 
partly  in  Louisiana.     In  Robinson's  Succes- 
sion, 23  La.  Ann.  174,  it  was  held  that  the 
revenues  of  property  situated  in  Mississippi, 
which  belonged  to  the  husband,  who  residM 
in  Louisiana,  did  not  belong  to  or  form  a 
part  of  the  legal  community  in  Louisiana. 
It  appears  from  the  opinion  that  the  spouses 
were  married,   and   resided  in   Mississippi, 
and  owned  a  plantation  there,  and  removed 
therefrom  to  Louisiana  in  1851,  and  the  wife 
died  in  1863,  at  the  family  domicil  therein; 
and  the  legal  question  involved  was  whether 
or  not  the  revenues  of  the  real  estate  in  Mis- 
sissippi belonged  to  the  Louisiana  communi- 
ty, and  the  court  held  that  they  did  not.     In 
Peale  v.  White,  7  La.  Ann.  449,  the  court 
made  this  very  dear  statement  with  regard 
to  the  situs  of  money,  stodcs,  and  bills  re- 
ceivable, viz.:    "It  does  not  appear  where 
the  deceased  resided.     His  property  was  en- 
tirely personal,   consisting  of    government 
stodcs,  bills  receivable,  and  a  small  sum  of 
money.     If  the  deceased  was  a  resident  of 
England   transiently   passing  through    our 
country,  the  disposition  of  his  personal  prop- 
erty according  to  the  laws  of  England  would 
be   valid.    And   the   official   knowledge   we 
have  of  those  laws  enables  ub  to  say  that  the 
bequests  in   controversy  are  in  conformity 
with  the  laws  of  England."    With  regard 
to  the  legal  situs  of  personal  property  and 
debts  and  contracts,  Uie  general  doctrine  is 
well  stated  in  Packwood's  Succession,  9  Rob. 
(La.)  438,  41  Am.  Dec  341,  as  follows,  viz.: 
"We  regard  it  also  as  a  well-settled  princi- 
ple of  law  that  personal  property  has  no  oth. 
er  situs  than  the  domical  of  the  owner,  and 
that  its   disposition  and   transmission,   by 
contract  or   inheritance,  depends  upon  the 
law  of  the  owner's  domicil.     .     .     .     This 
doctrine  is  especially  true  of  debts,  which 
clearly,  according  to  all  the  authorities,  fol- 
low the  person  of  the  owner  or  creditor." 

The  foregoing  adjudications  of  this  court 
merely  state  the  general  principles  of  the 
common  law  of  England  as  it  exists  in  Mis- 
sissippi, except  in  so  far  as  it  has  been  modi- 
fied by  statute,  and  harmonizes  same  with 
the  community  law  of  Louisiana;  and,  to 
make  this  stsTtement  clear,  we  have  collated 
the  following  excerpts  from  text  books  of 
well-known  authors,  and  also  from  adjudi- 
cations of  the  Supreme  Court.  Judge  Story 
puts  the  proposition  thus:  "The  genera) 
principle  certainly  is  [as  we  have  already 
seen],  tliat  between  persons  sui  juris  mar- 
riage is  to  be  decided  by  t^e  law  of  the  place 
where  it  is  celebrated.  If  valid  there,  it  is 
valid  everywhere.  It  has  a  legal  ubiquity  of 
obligation."  Storv,  Confl.  L.  §  113.  In 
Wilkins  V.  Elhtt,  9  Wall.  740,  19  L.  ed.  586, 
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the  court  thus  very  tersely  stated  the  ac- 
cepted canon  of  construction  with  reference 
to  the  situs  of  personal  property:  "It  has 
long  been  settled,  and  is  a  principle  of  uni- 
versal jurisprudence  in  all  civilized  nations, 
that  the  personal  estate  of  the  deceased  is  to 
be  regarded,  for  the  purposes  of  succession 
and  distribution,  wherever  situated, as  having 
no  other  locality  than  that  of  his  domicil; 
and,  if  he  dies  intestate,  the  succession  is 
governed  by  the  law  of  the  place  where  he 
was  domiciled  at  tlie  time  of  his  decease, 
and  not  by  the  conflicting  laws  of  the  vari- 
ous places  where  the  property  happened  at 
the  time  to  be  situated."  But  the  principle 
is  nowhere  stated  with  greater  force  and  per- 
spicuity tlian  by  Chancellor  Kent:  "But  it 
has  become  a  settled  principle  of  interna- 
tional jurisprudence,  and  one  founded  on  a 
comprehensive  and  enlightened  sense  of  pub- 
lic policy  and  convenience,  that  the  disposi- 
tion, succession  to,  and  distribution  of  per- 
sonal property,  wherever  situated,  is  gov- 
erned by  the  law  of  the  country  of  the  own- 
er's or  intestate's  domicil  at  the  time  of  his 
death,  and  not  by  the  conflicting  laws  of  the 
various  places  where  the  goods  happened  to 
be  situated.  The  principle  applies  equally 
to  cases  of  voluntary  transfer,  of  intestacy, 
and  of  testaments.  On  the  other  hand,  it  is 
equally  settled  in  the  law  of  all  civilized 
countries  tiiat  real  property,  as  to  its  ten- 
ure, mode  of  enjoyment,  transfer,  and  de- 
scent, is  to  be  regulated  by  the  lex  loci  ret 
sitw.  Personal  property  is  subject  to  that 
law  which  governs  the  person  of  the  owner. 
Debts  and  personal  contracts  have  no  locali- 
ty. Debiia  sequuntur  personam  dehitoris.** 
2  Kent,  Com.  p.  429.  This  principle  was  rec- 
ognized and  applied  by  the  English  court  in 
the  case  of  BUI  v.  Worawiok,  1  H.  Bl.  690, 
and  Lord  Loughborough,  speaking  for  the 
court,  said:  "Personal  property  has  no  vis- 
ible locality,  but  it  is  subject  to  that  law 
which  governs  the  person  of  the  owner."  In 
Murray  v.  CharleatoUy  96  U.  S.  432,  24  L. 
ed.  760,  it  was  held  that  debts  are  not  prop- 
erty, and  a  nonresident  creditor  of  a  city 
cannot  be  said  to  be,  in  virtue  of  a  debt 
which  it  owes  him,  "a  holder  of  property 
within  its  limits." 

From  the  foregoing  decisions,  we  have  the 
following  propositions  established:  (1) 
That  the  community  law  of  this  state  is  re- 
garded as  a  real  statute,  as  it  is  in  France 
and  Spain.  (2)  Beisg  a  real  statute,  it 
deals  with  and  regulates  property  situated 
in  this  state,  and  does  not  deal  with  person- 
al rights  or  condition  of  the  spouses.  (3) 
That  the  state  and  condition  of  husband  and 
wife  are  fixed  by  the  marriage  in  everything 
except  property,  independent  of  this  law. 
(4)  That  if  a  personal  statute  of  the  domi- 
cil in  this  state  is  in  opposition  to  a  real 
statute  of  situation,  the  real  statute  will 
prevail;  or,  in  other  words,  it  regulates 
property  situated  in  the  state  independently 
of  the  personal  rights  of  the  owner  arising 
out  of  marriage.  ( 5 )  That,  as  the  commun- 
ity law  results  only  from  positive  legisla- 
tion, it  can  have  efTect  only  under  circum- 
stances that  are  especially  provided  for. 
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(6)  That  disability  to  contract,  to  acquire, 
or  to  recover  only  exist  in  a  certain  contin- 
gency, and  that  contingency  is  strictly  per- 
sonal, and  its  operation  upon  property  is  en- 
tirely incidental.  (7)  That  under  the  law 
governing  the  jurisprudence  in  the  state  of 
Mississippi  personal  property  that  is  situat- 
ed at  the  domicil  of  a  citizen  of  that  state 
is  governed  thereby,  and  same  does  not  be- 
come subject  to  the  law  of  Louisiana.  (8) 
That  the  foregoing  rule  is  especially  appli- 
cable to  "debte  which  follow  the  creditor's 
person."  ( 9 )  That  the  rule  thus  announced 
does  not  apply  to  personal  or  movable  prop- 
erty situated  in  this  state,  but  it  does  apply 
to  debts  and  other  incorporeal  rights,  which 
attach  to  the  person  of  the  creditor,  and 
pass  with  him  into  any  jurisdiction  where 
he  may  go.  ( 10 )  That  udder  the  principles 
of  the  common  law  of  England,  which  pre- 
vails in  Mississippi,  except  in  so  far  as  it 
has  been  modified  by  statute,  choses  in  ac- 
tion of  the  wife,  not  reduced  to  possession 
by  the  husband,  are  under  her  exclusive  con- 
trol, but  that  restriction  has  been  entirely 
removed  by  statutes  which  give  her  absolute 
and  exclusive  control  of  same. 

Having  made  an  extensive  examination  of 
the  jurisprudence  of  this  court  and  that  of 
the  coiirts  of  otlier  etates  and  countries,  it 
seems  evident  that  the  claim  for  damages 
which  the  plaintiff  has  brought  is  not  prop- 
erty, real  or  personal,  in  the  ordinary  ac- 
ceptation of  the  term,  but  an  intangible 
thing  without  visible  locality,  which  is  ex- 
clusively under  her  control  as  the  party  in- 
jured, and  passes  with  her  wherever  she  may 
go;  that  it  is  transitory,  and  has  no  other 
situs  than  that  she  has  given  it  by  the  insti- 
tution of  this  suit,  and  which  she  might 
have  brought  with  equal  propriety  in  a  court 
of  either  Mississippi,  where  she  lives,  or  in 
Connecticut,  where  the  defendant  abides. 
In  this  connection  we  cannot  do  better  than 
quote  the  following  language  that  was  em- 
ployed by  Mr.  Justice  Miller  in  Dennick  v. 
Central  R,  Co.  103  U.  S.  17,  26  L.  ed.  441, 
in  dealing  with  the  defendant's  liability  in 
a  civil  action  for  damages  resulting  from  a 
wrongful  act  whereby  death  resulted,  viz,: 
"It  can  scarcely  be  contended  that  the  act 
belongs  to  the  class  of  criminal  laws  which 
can  only  be  enforced  by  the  courts  of  the 
state  where  the  offense  was  committed,  for  it 
is,  though  a  statutory  remedy,  a  civil  action 
to  recover  damages  for  a  civil  injury.  It 
is,  indeed,  a  right  dependent  solely  on  the 
statute  of  the  state;  but  when  the  act  is 
done  for  which  the  law  says  the  person  shall 
be  liable,  and  the  action,  by  which  the  reme- 
dy is  to  be  enforced,  is  a  personal  and  not  a 
real  action,  and  is  of  that  character  which 
the  law  recognizes  as  transitory,  and  not 
local,  we  cannot  see  why  the  defendant  may 
not  be  held  liable  in  any  court  to  whose  ju- 
risdiction he  can  be  subjected  by  personal 
process,"  etc.  That  decision  teaches  that  an 
action  for  damages  resulting  from  a  wrong- 
ful act  is  a  civil  action  in  the  enforcement 
of  a  statutory  remedy  which  is  supplied  by 
the  state  where  same  was  committed  to  the 
person  injured,  and  that  such  an  action  is  a 
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perBonal  one,  and  of  that  character  which 
the  law  recognizes  as  transitory,  and  not  lo- 
cal, and  may  be  brought  in  any  court  where 
the  trespasser  may  bS  found.  The  authori- 
ties demonstrate  the  utter  impossibility  of 
such  right  of  action  being  "property  ac- 
quired" in  this  state,  in  the  sense  of  Rev. 
Civil  Code,  art.  2400,  and  therefore  an  asset 
of  a  legal  community  existing  between  the 
plaintiff  and  her  husband  pro  hoc  vice.  If 
it  is  to  be  treated  and  considered  as  personal 
property,  its  legal  situs  is  at  the  matrimon- 
ial domicil  of  the  plaintiff  in  the  state  of 
Missii^sippi,  and  for  that  reason  cannot  be 
considered  as  a  community  asset  with  its 
domicil  in  the  state  of  Louisiana ;  and,  being 
a  debt,  or  chose  in  action,  it  belongs  and  at- 
taches to  the  person  of  the  plaintiff,  follows 
her  wherever  she*  goes,  and  possesses  no  oth- 
er situs  than  such  as  she  is  pleased  to  give 
it.  P'ntertaining  this  view  with  regard  to 
the  demand  of  the  plaintiff,  and  finding  that 
in  respect  to  the  enforcement  of  same  she  is 
a  person  aui  juris  under  the  law  of  Missis^ 
sippi,  in  which  state  her  matrimonial  domi- 
cil exists,  our  opinion  is  that  she  must  be 
recognized  as  possessing  legal  capacity  to  in- 
stitute and  prosiecute  this  suit  in  her  own 
name;  and  it  ctmsequently  results  that  the 
judgment  appealed  from  in  this  respect  is 
erroneous. 

3.  The  other  exceptions  become  practical- 
ly unimportant  in  view  of  the  conclusions  we 
have  already  announced  in  the  preceding 
paragraphs,  and  they  may  be  treated  and 
considered  collectively. 

(a)  Instead  of  the  plaintiff's  petition  be- 
ing vague,  indefinite,  and  general,  it  is  full, 
concise,  clear,  and  most  specific  in  details; 
very  much  more  so  than  would  seem  to  have 
been  necessaiy  for  the  presentation  of  a 
cause  of  action  like  this, — an  action  in  dam- 
ages for  pe)*sonal  injury.  In  so  far  aa  the 
averments  of  the  petition  being  inadequate 
in  respect  to  the  statement  of  the  facts  as 
to  the  whereabouts  of  the  plaintiff's  hus- 
band is  concerned,  it  seems  to  us  of  but  little 
importance,  as  she  is  sui  juriSf  and  he  alto- 
gether without  interest  in  the  matter  in  liti- 
gation. His  whereabouts  at  the  time  when 
the  suit  was  filed  is  of  no  more  concern  to 
the  defendant  than  it  was  when  the  WTong- 
ful  act  was  done,  and  a  more  specific  state- 
ment of  the  facts  in  that  particular  would 
serve  tlie  defendant  no  better  purpose  in  the 
preparation  of  its  defense  than  it  would  af- 
ford the  court  in  deciding  the  cause. 

(b)  The  objection  that  the  court  inadver- 
tently granted  to  the  plaintiff,  as  a  married 
woman,  an  authorization  to  prosecute  this 
suit  and  "^tand  in  judgment,  because  of  in- 
sufficient averment  of  her  husband's  absence 
and  his  refusal  or  declination  to  grant  her 
permission  to  institute  the  same,  seems  in- 
consequential, inasmuch  as  she  is  stii  jurisy 
and  therefore  competent  to  sue  without  his 
co-operation  or  assistance  in  reference  to 
matters  that  are  personal  to  herself.  But,  if 
that  were  not  so,  the  mere  appearance  of  the 
w^ife  in  court  without  the  authorization  of 
her  husband  raises  the  presumption  that  her 
husband  has  refused  his  permission,  and  the 
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judge  may  act  on  that  presumption,  and  au- 
thorize her  suit.  ITiis  is  elementary.  Jemi- 
son  v.  Barioic,  24  La.  Ann.  171. 

(c)  The  objection  that  the  defendant  is 
entitled  to  know  how  file  plaintiff  divides 
her  damages,  and  to  be  informed  what  por- 
tion of  same  is  demanded  aa  a<;tual  damages 
and  what  portion  as  punitory  damages,  and 
that,  as  the  plaintiff's  petition  has  not  fur- 
nished the  information,  her  suit  should  be 
dismissed,  is  without  merit;  this  question 
having  been  decided  just  the  other  way. 
Bickham  v.  HutchitwoHf  50  La.  Ann.  765,  23 
So.  902,  and  the  authorities  therein  cited. 

(d)  With  regard  to  the  plaintiff's  right  to 
prosecute  this  suit  on  behalf  of  her  minor 
daughter,  the  judge  a  quo  expressed  tbe  fol- 
lowing view,  viz.:  "As  to  the  exception 
that  the  plaintiff  is  without  right  to  prose- 
cute this  suit  on  behalf  of  her  minor  daugh- 
ter, Florence,  the  court  is  of  the  opinion  that 
the  exception  is  well  taken.  I  have  care- 
fully examined  all  the  French  authorities  on 
the  subject  of  absence  and  disappe&ranoe, 
for  the  Code  of  Napoleon  contains  provisions 
very  similar  to  our  Code,  and  contains  an 
article  which  is  exactly  similar  to  the  arti- 
cle in  the  Oode  relied  upon  by  the  plaintiff 
as  her  authority  to  bring  this  suit  on  behalf 
of  her  minor  child.  These  authorities  are  to 
the  effect  that  a  disappearance,  within  the 
meaning  of  this  article,  is  not  a  mere  tem- 
porary doubt  as  to  the  present  whereabouts 
of  an  individual  that  disappears,  within  the 
meaning  of  the  Code  of  Napoleon  and  the 
Louisiana  Code,  but  such  a  disappearance 
as  to  leave  the  very  existence  of  the  person 
so  <«aid  to  have  disappeared  in  doubt.  This 
theory  is  absolutely  inconsistent  with  the 
allegations  of  the  petition  in  the  case  at  bar, 
for  the  petitioner  at  two  places  in  her  peti- 
tion sets  forth  that  the  exclusive  matrimon- 
ial domicil  is  in  the  state  of  Mississippi,  that 
her  husband  resides  and  is  domiciled  in  the 
state  of  Mississippi,  and  that  her  husband 
has  disappeared  from  the  matrimonial  dom- 
icil, and  has  since  absented  himself  there- 
from, and  that  she  is  not  aware  of  the  pre- 
cise locality  in  Mississippi  in  which  he  may 
be  found ;  thus  reiterating  in  two  plaees  that 
the  husband  is  in  the  state  of  Mississippi, 
and  simply  denying  that  she  is  aware  at  the 
present  time  of  his  precise  locality.  This 
is  not  a  disappearance  within  the  meaning 
of  the  article,  and  under  an  allegation  like 
this  it  is  not  competent  for  the  wife  to  bring 
suit  on  behalf  of  her  minor  child.*'  In  the 
absence  of  any  averment  as  to  what  are  the 
provisions  of  the  law  of  Mississippi  with  re- 
gard to  the  authority  of  the  mother  to  sue 
for  and  on  behalf  of  her  minor  daughter, 
the  law  of  that  state  will  be  presumed  to 
be  the  same  as  our  own.  Allen  v.  Allen.  6 
Rob.  (La.)  104.  39  Am.  Dec.  553.  The  rig»it 
of  action  on  the  part  of  the -minor  is  not  de- 
nied, but  the  exception  is  that  her  mother 
has  no  authority  to  appear  in  court  in  her 
behalf.  We  have  found  that  the  mother  i' 
sui  juris y  and  can  sue  in  her  own  behalf.  And 
the  question  is  whether  she  can  represent 
her  minor  daughter,  who  was  the  subject  of 
a  common  wrong  which  defendant  injflicted 
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on  both  of  them.  Plaintiflf  relies  upon  Rev. 
Civil  Code.  art.  81,  as  furnishing  adequate 
authority  for  her  suit  in  behalf  of  her  minor 
dau<;hter,  the  provisions  of  which  are  as  fol- 
lows, viz.:  **lf  a  father  has  disappeared, 
leaving  minor  children  bom  during  his  mar- 
riage, the  mother  shall  take  care  of  them, 
and  shall  exei-cise  all  the  rights  of  her  hus- 
band tcith  respect  to  their  education,  and  the 
atlminifttration  of  their  estate."  (Our  ital- 
ics. )  The  only  question  of  doubt  is  with  re- 
gard to  the  real  meaning  of  the  word  "dis- 
appeared," This  article  is  found  in  the  title 
of  the  Code  which  treats  of  "Absentees,"  and 
in  the  chapter  entitled  "Of  the  Care  of  Minor 
Children  when  the  Father  has  Disappeared." 
Upon  making  an  examination  of  the  provi- 
sions of  the  Code  under  the  title  of  "Father 
and  Child,"  we  find  what  are  rights  which 
the  father  and  mother  may  exercise,  and 
among  them  the  following,  viz.:  "Fathers 
and  mothers  owe  protection  to  their  chil- 
dren, and  of  course  they  may,  as  long  as  their 
children  are  under  their  authority,  appear 
for  them  in  court  in  every  kind  of  civil  suit,*' 
etc.  Rev.  Civil  Code,  art.  235.  That  au- 
thority is  conferred  upon  the  father  and 
mother  jointly  when  they  are  both  present; 
and  it  stands  to  reason  that  the  mother 
should  be  authorized  to  act  separately  and 
alone  in  case  the  "father  has  disappeared." 
The  law  provides  that  "when  a  person  pos- 
sessed of  either  movable  or  immovable  prop- 
erty within  this  state  shall  be  absent,  or 
shall  reside  out  of  the  state,"  the  judge  of 
the  place  may  appoint  a  curator.  Rev.  Civil 
Code,  art.  47.  It  must  be  observed  that  it 
is  quite  sufficient  that  the  person  "shall  be 
absent  or  shall  reside  out  of  the  state,"  eith- 
er one  or  the  other.  No  particular  period 
of  time  is  fixed  for  said  absence  or  residence 
to  have  continued;  that  being  left  to  the 
sound  legal  discretion  of  the  judge.  The 
same  is  true  of  the  term  "disappeared." 
Neither  the  length  of  disappearance  nor  the 
locality  to  which  h^  has  gone  is  specified. 
The  allegations  of  the  petition  with  regard 
to  the  disappearance  of  the  child's  father  are 
about  as  definite  as  they  could  be  expected 
to  have  been  in  any  case  of  disappearance. 
A  disappearance  implies  doubt  and  want  of 
knowledge  as  to  his  locality  or  the  length  of 
time  he  would  remain  away.  Under  the  cir- 
cumstances. \v  are  of  opinion  that  the  moth- 
er was  autlici'izcd  to  appear  in  court  in  be- 
half of  her  minor  child,  and  claim  the  dama- 
ges due  her  by  the  defendant,  and  stand  in 
judgment  therefor.  We  think  the  excep- 
tions not  well  grounded,  and  that  they 
should  have  been  overruled. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  sustaining  the  defendants  ex- 
ceptions and  dismissing  plaint  iff  *s  suit  be 
annulled  and  reversed,  and  it  is  further  or- 
dered and  decreed  that  the  suit  be  reinstat- 
ed, and  remanded  to  the  court  a  qua  for  a 
trial  upon  the  merits,  and  that  the  cost  of 
appeal  be  taxed  against  the  defendant  and 
appellee. 


[,  J.:     I  concur  in  the  decree. 
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B.  A.  MADDEX,  Plff.  in  Certiorari, 

V. 

I.  B.  JACOBS  et  aU 
(52  La.  Ann.  2107.) 

'Plaintiff  liavlnar  been  enarased  for  a 
Tear  mm  cleric,  the  destruction  by  fire  of 
the  business  bouse  and  stock  of  goods  of  the 
defendants,  and  tbe  subsequent  dissolution  of 
the  Arm  and  its  retirement  from  business, 
did  not,  in  the  absence  of  a  reservation  of 
the  right  of  discharge  for  these  reasons,  ab- 
solve defendants  from  the  obligation  con- 
tracted with  him  to  retain  his  services,  at  the 
salary  stipulated,  through  the  remainder  of 
the  year. 

(June  22,  1900.) 

(1 ERTIORARI  to  the  Court  of  Appeals  for 
J  the  First  Circuit  to  review  a  judgment 
reversing  a  judgment  of  the  Civil  District 
Court  for  the  Parish  of  Bienville  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
salary  alleged  to  be  due  and  unpaid.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorman.  A  Reynolds  for  plain- 
tiff in  certiorari. 

Mr,  J.  C.  Tlieua  for  respondents. 

Blanehard,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  was  employed  by  defendants  as 
clerk  in  their  mercantile  establishment  for 
one  year,  at  a  salary  of  $55  per  month  dur- 
ing that  time.  The  contract  period  was  the 
year  1898,  beginning  January  1  and  end- 
ing December  31.  On  January  22  of  that 
year  the  house  in  which  defendants  did  busi- 
ness, together  with  their  stock  of  goods  and 
fixtures.  Was  destroyed  by  fire.  Following 
this,  defendants  ceased  to  do  business, — did 
not  resume  or  reopen.  Then,  in  the  early 
part  of  March,  the  firm  was  dissolved,  and 
at  that  time,  or  just  following  the  dissolu- 
tion, plaintiff  was  notified  that  his  services 
were  no  longer  required.  A  settlement  was 
made  with  him  up  to  the  time  of  his  dis- 
charge, but  we  do  not  find  that  this  was  ac- 
cepted by  him  in  full  settlement  of  his  claim 
under  his  contract.  In  April  following  he 
brought  the  present  action,  claiming  his 
year's  wages,  $660,  less  $130  received  by  him 
on  account  thereof.  He  averred  his  dis- 
charge without  just  cause  or  complaint,  and 
that  he  had  at  all  times  held  himself  ready 
to  perform  the  services  stipulated  for  in  his 
contract.  The  firm  having  been  dissolved, 
no  answer  on  its  behalf  was  filed.  One  of 
the  members  thereof  (I.  B.  Jacobs),  sued 
also  in  his  individual  capacity,  alone  makes 
defense.  The  other  partner  filed  no  appear- 
ance. Judgment  favorable  to  plaintiff  hav- 
ing been  rendered  by  the  district  judge,  de- 

^Ileadoote  by  Blanchakd,  J. 

Note. — As  to  the  effect  of  the  death  of  a  par- 
ty to  a  contract  on  the  duty  to  continue  its 
performance,  see  Drummond  v.  Crane  (Mass.) 
23  L.  H.  A.  T07.  and  note;  Marvel  v.  Phillips 
(Mass.)  26  L.  R.  A.  416;  and  Hughes  v.  Gross 
(Mass.)  32  L.  R.  A.  620. 
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feiidant  Jacobs  prosecuted  an  appeal  to  the 
court  of  appeals.  That  tribunal  reversed 
this  judgment  and  rejected  plaintiff's  de- 
mand. This  court,  considering  the  case  one 
calling  for  the  exercise  of  its  discretionary 
power  of  review,  issued  its  writ,  and  the 
cause  is  now  before  us  under  the  operation 
thereof. 

The  question  presented  by  the  issues  ten- 
dered is  whether  the  destruction  by  fire  of 
the  business  house  and  stock  of  goods  of  the 
defendants,  and  the  subsequent  dissolution 
of  their  firm,  absolved  them  from  the  obliga- 
tion contracted  with  the  plaintiff,  to  retain 
him  in  their  employ,  at  the  salary  stipulated, 
through  the  remainder  of  the  year.  The  con- 
tract between  the  parties  was  not  reduced 
to  writing,  but  it  is  not  pretended  that  de- 
fendants reserved  the  right  to  cancel  the 
agreement  in  the  event  a  fire  occurred,  de- 
stroying iheir  business  house  and  stock  of 
goods,  or  in  the  event  a  dissolution  of  the 
firm  should  occur,  or  if  for  any  cause  the 
business  should  cease  to  be  conducted.  It 
was  a  plain  and  simple  contract  of  hire.  They 
stipulated  to  engage  his  services  for  a  year, 
at  a  stipend  agreed  upon.  Before  the  year 
was  out  a  fire  occurred,  the  firm  dissolved, 
and  the  business  in  which  defendants  were 
engaged  ceased  to  be  carried  on.  Did  the 
happening  of  these  things  give  defendants 
the  right  to  cancel  the  contract?  We  must 
hold  not,  in  the  absence  of  a  reservation  of 
such  right.  Hotchkias  v.  Oretna  Ginnery  d 
Compress  Co.  36  La.  Ann.  517.  Civ.  Code,  art. 
2749,  seems  to  answer  the  question  prp- 
pounded :  "If,  without  any  serious  ground  of 
complaint,  a  man  should  send  away  a  labor- 
er whose  services  he  has  hired  for  a  certain 
time,  before  that  time  has  expired,  he  shall 
be  bound  to  pay  to  such  laborer  the  whole 
of  the  salaries  which  he  would  have  been 
entitled  to  receive  had  the  full  term  of  the 
services  arrived."  Repeated  adjudications 
by  this  court  in  the  past  have  affirmed  and 
enforced  the  principle  here  announced.  Shea 
V.  Schlaire,  1  Rob.  (La.)  319;  Sherburne 
V.  Orleans  Cotton  Press,  15  La.  360;  Shoe- 
maker V.  Bryan^  12  La.  Ann.  697;  Lartigue 


v.  Peet,  6  Rob.  (La.)  91 ;  DeCamp  v.  Hetcitt, 
11  Rob.  (La.)  290,  43  Am.  Dec.  204;  Bor- 
mann  v.  Thiele,  23  La.  Ann.  495;  Taylor  v. 
Kehlor,  26  La.  Ann.  369;  Jones  v.  Jadson^ 
22  La.  Ann.  112.  Plaintiff  was  not  dis- 
charged because  of  "any  serious  ground  of 
complaint"  against  him.  Nothing  of  the 
kind  is  set  up  in  defense.  He  was  dis- 
charged  because  the  firm  went  out  of  busi- 
ness and  no  longer  had  need  of  his  services. 
This  was  liot  sufficient.  Hotchkiss  v.  Gret- 
na Ginnery  d  Compress  Co.  36  La,  Ann.  518 ; 
Sherburne  v.  Orleans  Cotton  Press,  15  La. 
360.  The  dissolution  and  going  out  of  busi- 
ness by  the  firm  were  not  necessarily  the 
result  of  the  burning  of  their  house  and 
stock  of  goods.  Nothing  is  more  common  in 
business  life  than  for  a  business  concern  to 
rise  "Phoenix-like"  from  its  ashes,  and, 
building  another  house  or  securing  another 
location,  continue  business.  The  burning  of 
the  house  and  goods  was  not  necessarily  the 
destruction  of  the  business.  Another  house 
is  generally  easy  to  secure,  and  other  goods 
may  be  had,  by  means  of  money  and  credit. 
It  is  not  shown  that  the  fire  forced  suspen- 
sion of  business  and  dissolution,  though  we 
are  not  to  be  understood  as  expressing  the 
opinion  that,  had  the  same  been  shown,  it 
would  have  relieved  defendants.  For  aught 
we  know,  defendants  might  have  continued 
business,  had  they  chosen  to.  The  dissolu- 
tion of  the  firm  and  its  retirement  from 
business  may  have  been  purely  voluntary. 
It  does  not  appear  that  defendants  even  sus- 
tained a  loss  by  fire.  Insurance  policies 
usually  protect  wholly  or  partially  against 
such  loss.  The  record  is  barren  of  informa- 
tion on  these  points. 

The  case  is,  we  think,  with  the  plaintiff, 
and  accordingly  it  is  ordered  and  decreed 
that  the  judgment  of  the  Court  of  Appeals 
be  set  aside,  and  that  the  judgment  of  the 
district  court  stand  as  the  proper  adjudica- 
tion and  determination  of  the  issues  present- 
ed ;  costs  of  all  the  courts  to  be  borne  by  de- 
fendants. 

Rehearing  denied  June  29,  1900, 
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Eldridge  PACKIIAM,  Jr.,  Appt., 

V. 

GERMAN  FIRE  INSURANCE  COMPANY 

of  Baltimore. 

(91  Md.  515.) 

1.  An  InHored  irlto  deiitroFs  tbe  In- 
surer's rlsrlit  of  •ubrosratton  to  a  claim 
against    persons   causing  a    loss   of   iDsured 

NoTH. — That  the  payment  of  a  loss  by  In^ 
Rurers  constitutes  no  defense  to  an  action  by 
the  owner  of  property  for  tort  or  negligence 
causing  its  destruction,  see  Anderson  t.  Mil- 
ler (Tenn.)  81  L.  R.  A.  604. 

As  to  right  of  subrogation  in  favor  of  the 
Insurer  against  person  causing  tbe  loss,  see  a 
few  cases  in  note  to  Insurance  Co.  of  N.  A.  v. 
Easton  (Tex.)  3  L.  R.  A.  on  page  426. 
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fixtures  by  consenting  to  exclude  any  claim 
for  them  from  the  consideration  of  the  Jury 
and  from  the  damages  recovered  In  an  action 
by  him  against  the  party  causing  the  loss  to 
recover  damages  to  other  larger  inter- 
ests than  the  fixtures,  will  thereby  lose  any 

.  right  of  action  against  tbe  Insurer  on  ac- 
count of  the  fixtures,  under  a  policy  provid- 
ing that  on  payment  of  a  loss  the  assured 
shall  assign  his  claim  against  the  party  caus- 
ing it,  or  prosecute  It  at  the  request  and  ex- 
pen%  and  for  the  benefit  of  the  Insurer. 

2.  Au  allegation  of  a  tender  of  pay- 
ment of  Insnrance  as  a  condition  pre- 
cedent to  subrogation  to  a  claim  against 
the  party  causing  the  loss  Is  not  required  in 
a  plea  by  the  Insurer  to  the  effeet  that  the 
Insurance  was  forfeited  by  the  act  of  the 
insured  in  making  It  Impossible  to  make  a 
valid  assignment  of  the  claim  a^lnst  the 
party  causing  the  loss,  where  the  policy  en- 
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titled  the  insurer  to  such  assignment  on  pay- 
ing the  insurance. 
3.  An  insorance  adjuster's  presence  at 
a  trial  of  an  action  by  tbe  insured 
asainst  tite  party  causlngr  the  loss, 
and  his  statement  as  to  an  agreement  between 
the  parties  in  that  case,  that  he  had  no  doubt 
it  would  meet  with  the  approval  of  the  In- 
sui-ance  company,  are  Ineffectual  to  bind  the 
company  to  an  approval  thereof  so  as  to  af- 
fect its  right  of  subrogation  under  Its  oon- 
tract,  where  the  adjuster  is  not  shown  to 
have  any  authority  to  waive  the  rights  of 
the  company  with  respect  to  the  subrogation. 

(June  IG,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  policy  of  fire  insurance.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  George  WHltelook  and  Ed- 
ward I.  Koonts,  for  appellant: 

Appellant  was  merely  exercising  a  right 
which  was  inherent  in  hia  right  to  bring  the 
suit  at  all, — the  right  to  oompromiae  it.  To 
concede  to  the  appellant  the  right  to  bring 
the  auit,  and  at  the  same  time  to  deny  to 
him  the  power  to  enter  into  a  fair  and  bona 
fide  accord  and  satisfaction  with  respect  of 
it,  would  be  to  deprive  him  of  one  of  the 
most  prompt  and  effective  remedies  in  the 
hands  of  suitora. 

Dunham  v.  New  England  Mut.  Ins.  Co.  1 
Low.  Dec.  257,  Fed.  Cas.  No.  4,152. 

Subrogation  being  a  doctrine  of  mere 
equity  and  benevolence,  it  will  never  be  en- 
forced at  the  expense  of  a  legal  right. 

Sheldon,  Subrogation,  2d  ed.  §  4 ;  Fink  v. 
Mahaffy,  8  Watts,  384;  Blake  v.  Koons,  71 
Iowa,  357,  32  N.  W.  379 ;  Green  v.  Western 
Nat.  Bank,  86  Md.  282,  38  Atl.  131;  Stoan 
V.  Patterson,  7  Md.  165 ;  Boyd  y.  Parker,  43 
Md.  184. 

There  must  be  payment  before  there  can 
be  subrogation  of  a  surety. 

Parrott  v.  Chester toum  Nat.  Bank,  88  Md, 
516,  41  Atl.  1067. 

There  is  no  averment  even  of  tender  or  of- 
fer to  do  that  which  was  a  condition  prece- 
dent to  subrogation  to  any  extent  whatever. 

Niagara  F.  Ins.  Co.  v.  Fidelity  Title  d  T. 
Co.  123  Pa.  521,  16  Atl.  790. 

The  "stipulation"  for  subrogation  was  no 
more  than  a  declaration  of  the  principles  of 
subrogation,  and  conferred  no  greater  rights 
upon  the  appellee  than  the  latter  would  have 
had  without  an  express  agreement. 

Columbia  Finance  d  T.  Co.  v.  Kentucky 
Union  R.  Co.  9  C.  C.  A.  264,  22  U.  S.  App. 
59,  60  Fed.  Rep.  794. 

The  right  of  subrogation  did  not  arise 
from  the  mere  obligation  to  pay;  it  could 
spring  only  from  payment. 

Peoples  Ins.  Co.  v.  Straehle,  2  Cin.  Sup. 
Ct.  Rep.  194;  ^tna  h.  Ins.  Co.  v.  Middle- 
port,  124  U.  S.  534,  31  L.  ed.  537,  8  Sup.  Ct 
Rep.  625;  Phosnia  Ins.  Co.  v.  Erie  d  W. 
Transp.  Co.  117  U.  S.  320,  29  L.  ed.  878,  6 
Sup.  Ct.  Rep.  750,  1176. 

The  appellant  was  entitled  to  receive  com- 
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pletQ  compensation  for  bis  entire  loaa  before 
the  appellee  acquired  any  enforceable  right. 

Beach,  Ins.  §  818. 

Thia  right  of  the  appellant  was  a  consid- 
eration of  primary  and  paramount  import- 
ance, and  it  must  prevail  against  every 
doubtful  theory  of  trusteeship  and  of  equita- 
ble estoppel.  There  can  be  no  such  thing  as 
equitable  eatoppel  until  the  appellant's 
whole  claim  is  satisfied. 

National  F.  Ins,  Co,  v.  McLaren,  12  Ont. 
Rep.  682;  Newcomb  v.  Cincinnati  Ins.  Co, 
22  Ohio  St,  385,  10  Am.  Rep.  746 ;  Washing- 
ton F.  Ins,  Co,  V.  Kelly,  32  Md.  442,  3  Am. 
Rep.  149;  Kernochan  v.  New-York  Bowery 
F,  Ins,  Co,  17  N.  Y.  437. 

Under  the  "stipulation,"  the  appellant 
still  had  the  right  to  sue  in  the  first  instance 
either  the  appellee  or  the  gas  company,  the 
liability  of  the  latter  being,  not  a  primary, 
but  an  ultimate,  liability. 

Wager  v.  Providence  Ins,  Co,  15Q  U.  S. 
108,  37  L.  ed.  1017,  14  Sup.  Ct  Rep.  55. 

Having  first  applied  to  the  tortfeasor,  the 
appellant  merely  diminished  the  amount  of 
his  losa  to  the  extent  of  the  amount  recov- 
ered, and  hia  claim  is  for  the  balance  due  to 
him,  which  the  plea  does  not,  but  for  the  bar 
sought  to  be  set  up,  deny  is  still  due  to  him. 

Hart  v.  Western  R.  Corp,  13  Met  106,  46 
Am.  Dec.  719;  Oales  v.  Hailman,  11  Pa.  515; 
Dunham  v.  New  England  Mut,  Ins,  Co.  I 
Low.  Dec.  257,  Fed.  Cas.  No.  4,152;  York 
County  Ba/nk  v.  Stein,  24  Md.  466. 

Mr.  Edwin  G.  Baetjer,  for  appellee: 

The  plaintiff  having  for  his  own  profit  de- 
stroyed the  rights  against  the  wrongdoer, 
and  disabled  himself  from  performing  his 
obligation  to  the  defendant  to  preserve  its 
rights  of  subrogation,  cannot  exact  from  the 
defendant  the  performance  of  its  obligation 
I  to  pay  to  him  the  loss. 

The  insurance  contract  is  one  of  indem- 
nity merely,  and  where  the  loss  is  cauaed  by 
the  act  or  neglect  of  another  person  the  in- 
surer is  entitled,  upon  payment  of  the  loss, 
to  be  subrogated  to  all  the  aasured's  rights 
against  such  wrongdoer. 

If  the  assured,  before  payment  of  the  loss, 
releases  the  wrongdoer,  or  disables  himself 
from  performing  the  provision  of  the  policy 
providine^  for  subrogation,  he  discharges  the 
insurer  from  his  obligation  to  pay  the  loss. 

Hall  V.  Nashville  d  C.  R,  Co.  13  Wall.  367, 
20  L.  ed.  594 ;  Liverpool  d  O.  W,  Steam  Co. 
V.  Pheniw  Ins,  Co.  129  U.  S.  397,  32  L.  ed. 
788,  9  Sup.  Ct  Rep.  469;  St,  Louis,  I.  M.  d 
8.  R.  Co.  V.  Commercial  Union  Ins.  Co.  139 
U.  S.  223,  35  L.  ed.  154,  11  Sup.  Ct  Rep. 
554 ;  Piatt  v.  Richmond,  Y,  River  d  C.  R.  Co, 
108  N.  Y.  361,  15  N.  E.  393;  Phosnix  Ins.  Co. 
v.  Erie  d  W.  Transp.  Co,  117  U.  S.  312,  29 
L.  ed.  873,  6  Sup.  Ct  Rep.  760,  1176;  Dilling 
V.  Draemel,  16  Daly,  104,  9  N.  Y.  Supp.  407 ; 
Cars  lairs  v.  Mechanics'  d  Traders*  Ins.  Co. 
18  Fed.  Rep.  473;  Niagara  F.  Ins.  Co.  v.  Fi- 
delity Title  d  T.  Co.  123  Pa.  516,  16  Atl. 
790;  Sims  v.  Mutual  F.  Ins.  Co.  101  Wis. 
586,  77  N.  W.  908;  Atlantic  Ins.  Co.  v.  Stor- 
row,  5  Paige,  295;  Omaha  d  R.  Valley  R.  Co, 
V.  Granite  State  F.  Ins.  Co.  53  Neb.  514,  73 
N.  W.  951. 
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There  can  be  but  one  recovery  and  satis- 
faction for  the  single  tort.  The  righte  of  an 
insurance  company  against  a  wrongdoer  who 
has  caused  a  loss  are  derived  from  and 
through  the  assured,  and  must  be  enforced  m 
the  name  of  the  assured.  The  recovery  and 
satisfaction  against  the  Consolidated  Oras 
Company  are,  therefore,  a  bar  to  any  other 
acUon  for  that  tort,  and  the  defendants 
right  of  subrogation  is  defeated  thereby. 

,  London  Aaaur.  Co,  v.  Sainshury,  3  Dougl. 
245j/2i't>k»  Ins,  Co,  v.  HOfunihal  &  8t.  J.  R. 
Co.  3  Dill.  1,  Fed.  Cas.  No.  96j  J'la"  v.  Rich- 
mond, Y,  Rivei'  d  0.  R,  Co.  108  Ky  Y.  358,  15 
N.  E.  393;  Omaha  d  R.  Valley  ^\^'X' 
Granite  State  F.  Ins.  Co.  53  Neb.  5\aSI^  ^^• 
W.  951;  Phomix  Ins.  Co.  v.  Erie  <^>5; 
Transp.  Co.  117  U.  S.  321,  29  L.  ed.  878, 
Sup.  Ct.  Rep.  750,  1176;  Norwich  Union  F. 
Ins.  8oc.  V.  Standard  Oil  Co.  8  C.  C.  A.  433, 
19  U.  S.  App.  400,  69  Fed.  Rep.  984;  Sims 
V.  Mutufil  F.  Ins,  Co.  101  Wis.  686,  77  N.  W. 
908. 

The  assured,  from  his  position,  is  dominus 
litis.  He  can  conduct  the  suit  without  prac- 
tical interference  from  the  insurers,  but  is 
responsible  to  them  for  any  violation  of  his 
obligation  to  them. 

Commercial  Utiion  Assur.  Co.  v.  Lister,  L. 
R.  9  Ch.  486. 

Pearee,  J.,  delivered  the  opinion  of  the 
court: 

On  December  10,  1896,  the  appellee  issued 
a  policy  of  insurance  to  the  appellant,  in- 
suring him  against  loss  by  fire  to  the  amount 
of  $750  for  one  year  on  "office  furniture  and 
fixtures  generally,  including  iron  safe,  sta- 
tionery, and  supplies,  contained  in  brick 
building  No.  14  Light  St.,  Baltimore,"  which 
policy  was  regularly  renewed,  the  last  re- 
newal expiring  December  13,  1899.  This 
policy  contained  the  following  clause: 
"Whenever  this  company  shall  pay  any  loss, 
the  assured  agrees  to  assign  over  all  his 
rights  to  recover  satisfaction  therefor  from 
any  other  person  ot  persons,  town  or  other 
corporations,  or  to  prosecute  therefor  at  the 
charge  and  for  account  of  the  company  if  re- 
quested." On  December  22,  1898,Vhile  this 
policy  was  in  force,  the  property  described 
in  and  insured  thereby,  together  with  a  large 
stock  of  merchandise  belonging  to  the  plain- 
tiff, was  destroyed  by  fire  caused  by  the  al- 
leged wrongful  conduct  or  negligence  of  the 
Consolidate  Gas  Company  of  Baltimore 
city.  The  plaintiff  held  other  policies  in 
several  companies  upon  his  stock  of  mer- 
chandise, and  on  February  11,  1899,  institut- 
ed suit  against  the  Consolidated  Gas  Com- 
pany for  the  loss  suffered  by  him  on  his  mer- 
chandise and  property,  and  on  the  profits 
of  his  business  by  reason  of  the  fire  so  caused 
by  the  negligence  of  the  gas  company.  Up- 
on the  impaneling  of  a  jury  to  try  the  case 
the  parties  thereto  agreed  that  a  verdict 
should  be  rendered  for  the  plaintiff  for  $18,- 
000,  which  was  accordingly  rendered,  and  un- 
der interrogatories  duly  propounded  to  the 
jury  these  damages  were,  by  the  express 
agreement  of  the  parties,  apportioned  by  fix- 
ing $9,000  as  the  loss  on  merchandise  and 
50  L.  R.  A. 


^,,,000  as   the   loss   on   profits   in  busmes<. 
The  loss  sustained  on  furniture  and  fixtures 
was  by  express  agreement  of  the  parties  to 
the  suit  wholly  excluded  from  the  considera- 
tion   of  the    jury    and    from    the  damages 
awarded  by  the  verdict,    though    the  same 
negligence     and     the  same     resulting    tire 
caused    all    the    damage    sustained.    Judg- 
ment was  entered  on  the  verdict,  and  this 
judgment  was  subsequently  satisfied  by  pay- 
ment in  full.     There  was  no  reservation  to 
the  plaintiff,  either  in  the  agreement  or  ver- 
diet,  of  any  right  of  action  for  the  loss  sus- 
tained on  furniture  and  fixtures  under  the 
policy  now  in  question,  nor  any  qualification 
as  to  the  effect  of  said  verdict  and  judgment 
upon  any  further  or  other  liability  of  defend- 
I  ant  by  reason  of  said  negligence.     On  July 
5    1899,  this  action    was  commenced.    The 
is  in  the  usual  form.     The  defendant 
niPfwniid— First,  the  general  issue;  and,  sec- 
ondaA^ecial  plea  setting  forth  all  the  facts 
abo;e  r^W»  *«<!  averring  that  their  effect 

tiff  demurred  to  thi^P      '  presents   the 

was  overruled     ^yhlcf!V  Question  in  the 

first  and    most    impor£?||^^'^  demurrer,  the 
case.     After  the  ruling  on\^,,     -^    ^hat  the 
plaintiff  filed  a  replication, HL^^^^^g^^  ^en- 
defendant  w'as  a  party  to  the  a5|^  ^g^ented  to 
tioned  in  the  plea,  and  that  i%  t^^at  agree- 
everything  done  in  pursuance  ofV^^j^j.  ^^^av- 
ment.     The  defendant,  in  its  rejoSf^g  joined 
ersed  this  replication,  and  issue  >^L^  to.  the 
thereon.     Two  exceptions  were  tak^K  ^  ^q. 
rulings  in  the  testimony,  which  will\  ^g^i- 
ticed  hereafter.     At  the  close  of  theXf^nd- 
mony  the  court,  at  the  instance  of  the  delL^gy 
ant,  instructed  the  jury  that  no  testiiM^jig 
had  been  offered  tending  to  prove  thatVor 
defendant  was  a  party  to  the  agreementV^ 
assented  to  the  proceedings  mentioned  in  t\ 
replication  to  the  second  plea,  and  that  the  a. 
verdict  must  be  for  defendant,  to  which  rul 
ing  the  plaintiff  took  its  third  exception,     v 
The  ruling  upon  the  demurrer  will  be  lirsi. 
considered,  and  for  this  purpose  we  are  con ' 
fined  to  the  facts  averred  in  the  second  plea;^ 
These  being  all  issuable,  and  well  pleaded,  ♦ 
their  truth     is  admitted   by  the    demurrer,  i 
which  denies  that  they  constitute  a  good  de-  * 
fense.  The  facts  thus  admitted  are  substan- 
tially these:      (1)     That  the  policy  sued  on     ' 
secured  to  the  defendant  by  express  contract, 
upon  payment  of  any  loss  under  the  policy, 
all  the  plaintiff's  right  to  recover  satisfac- 
tion therefor  from  any  person  or  corpora- 
tion wrongfully  causing  the  loss;    (2)    that 
the  loss  arising  on  that  policy,  and  sought 
to  l>e  recovered  by  the  plaintiff,  was  caused 
solely  by  the  wrongful  conduct  or  negligence 
of  the  Consolidated  Gas  Company,  which  was 
the  same  negligence  that  caused,  by  one  and 
the  same  act,  the  loss  and  damage  recovered 
by  the  plaintiff  from  the  gas  company;  and 
(3)  that  the  plaintiff,  in  order  to  secure  the 
judgment  thus  obtained  against  the  gas  com- 
pany, deliberately   adopted   a  procedure   by 
which  he  disabled  himself  from  performing 
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his  agreement  to  assign  over  to  the  defend- 
ant his  right  to  recover  satisfaction  for  the 
loss  inciirred  on  this  policy.  If  these  facts 
operated  to  release  and  discharge  the  defend- 
ant from  liability  on  the  policy,  the  demur- 
rer was  properly  overruled;  otherwise  not. 
Whether  these  facts  did  so  operate  must  de- 
pend upon  the  applicability  and  effect  of  cer- 
tain legal  rules  and  principles  which  are  well 
established.  Contracts  of  marine  and  fire 
insurance  are  essentially  contracts  of  indem- 
nity, and,  if  the  insured  recovers  the  amount 
of  his  loss  from  any  source,  the  insurer  may 
recover  from  him  pro  tantOj  and  this  right 
is  called  the  subrogation  of  the  insurer  into 
the  rights,  of  the  insured.  Anson,  Contr. 
8th  Eng.  ed.  238;  Castellain  v.  Preston,  L. 
R.  11  Q.  B.  Div.  380.  The  insurer  is  treated 
as  a  surety  who  is  entitled  to  all  the  reme- 
dies and  securities  of  the  assured,  and  to 
stand  in  his  place,  and  use  his  name  in*  an 
action  to  recover  the  money  which  he  has 
paid.  This  ''right  is  based  upon  the  equitable 
doctrine  that  where  one  has  been  obliged  to 
pay  money  to  another  by  the  nonfeasance  or 
misfeasance  of  a  third,  who,  being  at  fault, 
ought  to  bear  the  loss,  the  party  so  paying, 
as  by  his  direct  obligation  towards  the  party 
suffering  the  loss  he  may  be  compelled  to  do, 
shall  be  allowed  indirectly,  and  through  the 
right  which  the  injured  party  had,  to  com- 
pel the  wrongdoer  to  bear  the  burden  which 
was  imposed  by  his  fault,  although  between 
him  and  the  wrongdoer  there  is  no  direct  re- 
lation upon  which  to  found  a  cause  of  ac- 
tion. .  .  .  The  liability  of  the  wrong- 
doer is,  in  legal  effect,  first  and  principiJ, 
and  that  of  the  insurer  secondary,  not  in 
order  of  time,  but  in  order  of  ultimate  lia- 
bility. And  where  the  [party]  insured  in- 
sists upon  his  remedy  against  the  party  sec- 
ondarily liable,  h'e  is  conscientiously  bound 
to  make  an  assignment  in  equity  to  the  per- 
son entitled  to  the  benefit,  and  the  accept- 
ance of  the  indemnity  from  the  insurers  is 
in  the  nature  of  an  equitable  assignment, 
which  authorizes  the  assignor  to  sue  in  the 
name  of  the  assignee  for  bis  own  benefit. 
And  this  is  a  right  which  a  court  of  equity 
will  support  by  restraining  and  prohibiting 
the  assignee  from  defeating  it  by  a  release." 
May,  Ins.  S  454.  We  have  reproduced  the 
above  passage  from  a  distinguished  text 
writer  because  it  condenses  and  states  with 
great  clearness  the  fundamental  principles 
upon  which  the  decision  of  this  case  must 
turn,  and  which  have  been  repeatedly  ap- 
plied by  the  courts  in  insurance  cases.  Thus, 
in  Hall  v.  Nashville  d  C,  R.  Co.  13  Wall. 
370,  20  L.  ed.  596,  it  is  said :  "Standing  thus, 
as  the  insurer  does  practically,  in  the  posi- 
tion of  a  surety  .  .  .  whenever  he  has 
indemnified  the  owner  for  the  loss  he  is  en- 
titled to  all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the  party 
primarily  liable."  In  the  case  of  The  Sid- 
ney, 23  Fed.  Rep.  88,  the  court  said :  In  such 
cases  the  insurer,  on  payment,  is  held  "to 
be  equitably  entitled  to  stand  in  the  shoes 
af  the  insured,  and  to  recover  such  indem- 
nity as  the  insured  was  entitled  to  recover 
against  other  persons  having  no  right  to 
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the  benefit  of  the  insurance."  Both  branches 
of  the  passage  cited  from  May,  Ins.  supra, 
are  well  and  strongly  stated  in  DUling  v. 
Draemel,  16  Daly,  104,  9  N.  Y.  Supp.  497, 
where  the  court  says:  "It  is  well  settled 
that,  if  a  loss  under  a  policy  of  insurance  is 
occasioned  by  the  wrongful  act  of  a  third 
party,  the  insurer  occupies  the  position  of 
a  mere  surety,  and  the  wrongdoer  that  of  a 
principal  debtor;  and  all  the  incidents  of 
suretyship  attach  to  the  position  of  the  un- 
derwriter in  such  a  case,  including  the  right 
of  subrogation.  .  .  .  The  same  princi- 
ple is  applicable  to  a  contract  of  insurance 
if  the  surety  destroys  the  remedy  of  subro- 
gation, and  relieves  the  assurer  to  the  full 
extent  to  which  the  wrongdoer  could  have 
been  made  liable  for  the  loss."  In  the  case 
last  cited  the  plaintiff's  goods  insured 
against  loss  through  collapse  of  building 
were  injured  by  the  fall  of  part  of  the  build- 
ing in  consequence  of  his  landlord's  exca- 
vating on  an  adjoining  lot,  and  he  brought 
an  action  therefor  against  the  landlord 
which  was  settled  on  payment  of  a  certain 
sum,  and  a  release  under  seal  was  given 
against  all  claims  or  demands  whatsoever; 
and  it  was  held  that  such  release  barred  a 
subsequent  action  by  plaintiff  on  his  insur- 
ance policy  to  recover  any  part  of  such  loss, 
as  it  destroyed  the  right  of  subrogation  of 
the  company,  the  court  saying:  "If  the  as- 
sured, b^  his  own  act,  absolutely  and  with- 
out reservation  releases  the  wrongdoer,  he 
thereby  discharges  the  insurer  to  the  full 
extent  to  which  he  has  defeated  the  insurer's 
remedy  over  by  right  of  subrogation."  Jn 
Car  stairs  v.  Mechanics*  d  Traders*  Ins,  Co, 
18  Fed.  Rep.  473,  plaintiffs  sued  the  insur- 
ance company  to  recover  the  value  of  goods 
lost  in  transit  from  Peoria  to  Philadelphia 
by  a  collision  which  was  within  the  risk  of 
the  policy,  which,  as  in  the  case  before  us, 
stipulated  that  the  insurance  company,  in 
case  of  loss,  should  be  subrogated  to  all 
claims  against  any  carrier  of  the  goods.  The 
bill  of  lading  under  which  the  plaintiffs 
claimed  the  goods  provided  that  in  case  of 
loss  imposing  liability  on  the  carrier  the 
carrier  should  have  the  full  benefit  of  any  in- 
surance effected  on  the  goods,  and  the  court 
said:  "The  insurance  company  being  prac- 
tically in  the  position  of  a  surety,  .  .  . 
and  having  a  right  to  the  subrogation,  and 
the  plaintiffs  having,  by  the  terms  of  the 
bill  of  lading  under  which  they  claim  the 
goods,  defeated  that  right,  they  cannot  be 
allowed  to  recover  in  this  action."  Other 
examples  of  the  care  with  which  the  courts 
apply  the  rule  stated  may  be  found  in  A'ta- 
gara  F.  Ins,  Co,  v.  Fidelity  Title  d  T,  Co, 
123  Pa.  523,  16  Atl.  790;  Atlantic  Ins,  Co, 
V.  Storrow,  5  Paige,  295;  Omaha  d  R,  Val- 
ley R.  Co.  V.  Granite  State  F,  Ins,  Co,  53 
Neb.  514,  73  N.  W.  951 ;  and  Sims  v.  Mutual 
F,  Ins,  Co,  101  Wis.  586,  77  N.  W.  908,— 
but  it  is  not  necessary  to  do  more  than  re- 
fer to  them. 

It  yet  remains  for  us  to  determine  wheth- 
er the  proceedings  resulting  in  the  judgment 
against  the  gas  conlpany  released  the  wrong- 
doer and  destroyed  the  defendant's  right  of 
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subrogation.  Now,  there  was  in  this  case 
but  one  tortious  or  negligent  act  of  the  gas 
company  resulting  in  one  fire  which  occurred 
at  one  and  the  same  time,  as  well  the  loss 
incurred  under  this  policy  as  the  loss  in- 
curred under  the  other  policies  for  which 
recovery  was  had  against  the  gas  company. 
This  is  admitted  by  the  demurrer,  as  well 
as  the  further  facts  that  that  suit  was  for 
the  whole  loss  occasioned  by  the  fire;  that 
there  was  no  reservation  of  any  right  by  the 
plaintiff  for  the  protection  of  this  defend- 
ant, and  no  agreement  qualifying  the  effect 
of  the  verdict,  and  that  by  the  direction  of 
the  plaintiff  the  recovery  did  not  include 
any  compensation  for  loss  incurred  under 
this  policy^  and  the  defendant  has  no  inter- 
est in  the  recovery  as  to  the  policy  with 
which  we  are  now  concerned.  For  a  single 
indivisible  tort  but  one  suit  can  be  brought. 
The  plaintiff  in  this  case  could  not  now 
bring  another  suit  against  the  gas  company 
for  his  own  benefit  to  recover  the  loss  in- 
curred under  this  policy,  nor  could  such  suit 
be  brought  in  his  name  for  the  benefit  of  the 
defendant.  As  was  said  in  Piatt  v.  Rich- 
mond, T,  River  d  C.  R,  Co.  108  N.  Y.  364, 
15  N.  E.  393:  The  "right  of  subrogation  is 
derivative,  and  comes  solely  from  the  as- 
sured, and  can  only  be  enforced  in  his  right. 
If  the  assured  has  no  right  which  he  can 
transfer  to  the  insurer,  then  the  insijrer  can 
have  no  subrogation,  and  cannot  take  the 
place  of  the  assured  for  the  purpose  of  en- 
forcing the  liability  of  the  wrongdoer  for  the 
loss."  And  in  ^tna  Ins.  Co.  v.  Hawnihal 
d  St.  J.  R.  Co.  3  Dill.  1,  Fed.  Gas.  No.  96,  it 
is  said:  "The  suit,  though  for  the  use  of 
the  insurer,  must  be  in  the  name  of  the  per- 
son whose  property  was  destroyed.  The 
wrongful  act  was  single  and  indivisible,  and 
gives  rise  to  one  liability.  If  one  insurer 
could  sue,  then  if  there  are  a  dozen,  each 
may  sue,  and,  if  the  aggregate  amount  of 
all  the  policies  falls  short  of  the  actual  loss, 
the  owner  could  sue  for  the  balance.  This 
is  not  permitted,  and  so  it  was  held  a  hun- 
dred years  ago  in  a  case  whose  authority  has 
been  recognized  ever  since,  both  in  Great 
Britain  and  in  this  country.  London  Aasur. 
Co.  V.  Sainahury,  3  Dougl.  246.  The  plain- 
tiff had  one  indivisible  cause  of  action 
against  the  gas  company,  and  that  cause  of 
action  has  been  merged  in  the  judgment  he 
obtained.  When  he  excluded  from  that 
judgment  so  much  of  that  cause  of  action 
as  relates  to  this  policy,  he  as  effectually  re- 
leased so  much  of  his  right  of  action  as  if 
he  had  executed  and  delivered  a  release  un- 
der seal  therefor,  and  as  clearly  and  un- 
equivocally destroyed  the  defendant's  right 
of  subrogation  as  he  would  have  destroyed 
it  by  such  release.  Any  act  which  makes 
performance  of  the  agreement  to  assign 
either  impossible  or  useless  must  relieve  the 
insurance  company  from  its  concurrent  ob- 
ligation to  pay.  The  plaintiff  in  the  present 
case,  in  order  to  protect  his  larger  interests 
under  the  other  policies,  and  his  interest  in 
recovery  for  loss  of  profits  which  were  unin- 
sured, has  seen  fit,  for  reasons  doubtless 
satisfactory  to  him,  to  sacrifice  his  own  and 
60  L.  R.  A. 


defendant's  interest  under  the  policy  in  ques- 
tion, and  cannot  now  be  heard  to  complain 
of  the  result  of  his  own  course  of  conduct. 
In  Commercial  Union  Assur.  Co.  v.  Lister, 
L.  K.  9  Ch.  483,  the  owner  of  a  building  in- 
sured it  against  fire,  and,  it  being  burn^  by 
negligence  of  a  municipal  corporation,  he 
brought  an  action  for  damages  against  the 
corporation.  The  insurance  company  at- 
tempted to  restrain  a  proposed  compromise, 
and  it  was  held  that  the  owner  was  dominus 
litis,  and  would  be  allowed  to  conduct  the 
suit  without  interference  by  the  insurers, 
but  would  be  liable  for  anything  done  by 
him  in  prejudice  of  their  right  of  subroga- 
tion. And  in  Dunham  v.  New  England  Mut. 
Ins.  Co.  1  liow.  Dec.  263,  Fed.  Gas.  No.  4,- 
152,  it  was  said:  If  the  assured  fraudulent- 
ly attempts  to  release  a  wrongdoer,  he  mast 
still  give  credit  for  all  he  might  have  re- 
covered, and  wilfully  negligeAt  conduct  by 
which  the  underwriter  had  lost  his  remedy 
might  discharge  the  underwriter,  as  fraud 
certainly  will.  It  was  argued  for  the  ap- 
pellant that,  as  the  policy  only  provides  for 
an  assignment  of  the  right  of  the  insured, 
upon  payment  of  the  loss,  that  the  plea 
should  have  averred  payment  or  tender  of 
payment  as  a  condition  precedent  to  subro- 
gation, and,  not  having  done  so,  was  defect- 
ive, and  the  demurrer  should  have  been  sus- 
tained. It  is  true  that  mere  equitable  sub- 
rogation cannot  be  demanded  without  full 
payment,  as  has  been  frequently  held  in  this 
state  {Parrott  v.  Chestertoton  Nat.  Bank,  88 
Md.  516,  41  Atl.  1067,  and  cases  there  cit- 
ed) ;  and  it  is  equally  true  that,  where  there 
is,  as  here,  an  express  contract  for  subroga- 
tion upon  payment  of  the  loss,  the  form  of 
the  contract  imposes  the  same  condition  prec- 
edent. If,  therefore,  the  right  of  subroga- 
tion in  this  case  had  not  been  destroyed  by 
the  act  of  the  insured,  we  should  be  obliged 
to  give  effect  to  this  rule,  and  sustain  the 
demurrer,  because  in  neither  aspect  of  the 
case  could  the  insurer  demand  substitution 
in  advance.  A  demand  made  by  a  surety  for 
subrogation  before  he  has  discharged  the  lia- 
bility out  of  which  it  grows  is  without  any- 
thing to  support  it,  and  the  creditor  may 
properly  refuse  it  without  affecting  thereby 
his  right  of  action  against  the  surety.  Ni- 
agara F.  Ins.  Co.  V.  Fidelity  Title  d  T.  Co. 
123  Pa.  623,  16  Atl.  790.  But  the  converse 
of  this  proposition  is  necessarily  equally 
true;  and  where  the  creditor  before  suit 
brought  by  him  against  the  insurer,  or  at 
the  time  of  filing  plea  therein,  has  by  a  re- 
lease of  all  right  of  action  against  the 
wrongdoer  destroyed  the  insurer's  right  of 
subrogation,  he  has  also  destroyed  his  own 
right  of  action  against  the  insurer.  In  such 
a  case,  to  require  the  insurer's  plea  to  aver 
payment  or  tender,  in  order  to  entitle  him 
to  an  empty  assignment  of  an  extinguished 
right,  would  be  a  refinement  in  pleading 
which  the  law  does  not  require  or  sanction. 
We  are  therefore  of  opinion  that  the  demur- 
rer was  properly  overruled. 

This  brings  us  to  the  ruling  on  defend- 
ant's prayer.  The  plaintiff's  replication  to 
the  second  plea  was  not  a  traverse,  but  a 
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plea  of  confession  and  avoidance,  alleging 
that  the  defendant  was  a  party  to  the  agree- 
ment set  up  in  the  plea,  and  admitted,  or 
not  denied,  by  the  replication.  The  defend- 
ant traversed  this  replication,  and  the  is- 
sue which  was  joined  thereon  was  "that  the 
defendant  was  a  party  to  the  agreements  set 
up  in  the  plea,"  resulting  in  the  release  of 
the  right  of  action.  Upon  this  issue  the 
plaintiff  had  the  affirmative,  and,  conse- 
quently, the  burden  of  proof.  Stephen,  PI. 
§  94.  The  only  witnesses  who  testified  in 
the  case,  so  far  as  the  record  discloses,  were 
the  plaintiff  and  his  two  attorneys  in  the 
suit  against  the  gas  company,  Messrs.  White- 
lock  and  Colton.  Mr.  Demming,  the  defend- 
ant's  adjuster,  was  not  sworn  in  the  case. 
The  plaintiff  apparently  knew  nothing  about 
the  agreements  beyond  the  amount  proposed 
as  the  basis  of  compromise,  $18,000,  and  its 
equal  division  between  himself  and  the  in- 
surance companies.  In  his  first  examina- 
tion he  was  not  interrogated  at  all  on  the 
subject.  He  was  subsequently  recalled,  and 
testified  in  regard  to  the  preliminary  con- 
ference the  night  before  the  agreements  were 
made,  but  gave  no  details.  All  that  he  could 
say  was  that,  so  far  as  he  could  judge,  the' 
adjusters  upon  the  part  of  the  insurance 
companies  acquiesced  in  acceptance  of  the 
settlement  of  $18,000,  to  be  equally  divided 
as  stated;  and  he  expressly  stated  that  he 
could  not  recall  any  reference  to  the  policy 
now  in  question.  Mr.  Whitelock  testified 
that  he  never  saw  any  officer  of  the  defend- 
ant in  reference  to  the  matter,  and  never 
had  any  conference  with  anyone  represent- 
ing it,  except  Mr.  Demming.  There  is  no 
contention  that  Demming  bore  any  other  re- 
lation to  the  defendant  than  that  of  ad- 
juster, and  no  authority  is  required  to  show 
that  an  adjuster  has  no  power  to  consent 
to  the  extinguishment  of  the  insurer's  right 


of  subrogation,  and  that,  if  he  had  attempt- 
ed to  give  such  consent,  it  would  not  have 
bound  the  defendant  without  proof  other 
than  his  own  statement  or  admission  of  gen- 
eral agency  or  special  authority  for  the  pur- 
pose. But  it  is  plain  from  the  testimony  of 
Mr.  Whitelock  that  he  did  not  attempt  to 
give  consent,  and  that  when  requested,  prior 
to  the  consummation  of  the  a^eements,  to 
sign  a  memorandum  of  instructions  for  the 
purpose,  he  declined,  saying  he  had  no  such 
authority,  though  he  said  he  had  no  doubt 
it  would  meet  with  approval.  Mr.  Colton's 
testimony  adds  nothing  to  that  of  Mr. 
Whitelock.  Taken  most  strongly  for  tUe 
plaintiff,  it  only  shows  that  "as  an  adjuster, 
as  an  insurance  man/'  Mr.  Demming  thought 
the  settlement  a  good  one.  There  is  not  a 
particle  of  evidence  to  show  that  his  atten- 
tion was  called  to  the  fact  that  this  settle- 
ment would  in  any  manner  affect  the  de- 
fendant's rights  under  this  policy.  It  is,  we 
think,  perfectly  plain  that  he  never  attempt- 
ed to  bind  the  defendant  when  he  expressly 
disclaimed  authority  to  do  so,  and  his  ex- 
pressed confidence  that  the  agreements 
would  be  approved  has  not  been  justified  by 
a  word  of  evidence  in  this  case  to  show  such 
approval.  »Mr.  Whitelock,  as  attorney,  had 
no  power  to  bind  the  company  by  a  compro- 
mise {Maddux  v.  Beva/n,  39  Md.  485),  and 
very  properly  declined  to  attempt  to  do  so, 
as  shown  by  his  testimony.  We  therefore 
think  defendant's  prayer  was  properly 
granted.  We  have  not  perceived  any  error 
in  the  exclusion  of  the  evidence  set  forth  in 
the  first  and  second  bills  of  exception,  but, 
inasmuch  as  the  conclusions  we  have  reached 
require  the  affirmance  of  the  judgment,  it 
is  unnecessary  to  review  them.  For  the 
reasons  given,  the  judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs  to  the  ap- 
pellee above  and  below. 
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NORFOLK  ^lUTUAL  FIRE  INSURANCE 

COMPANY. 

(176  Mass.  486.) 

1.  A  conveyance  by  the  insured  of  all 
his  interest  io  property  covered  by  a 
Are  policy,  except  an  estate  for  his  life  in  a 
house,  does  not  avoid  the  insurance  on  his 
interest  in  the  house,  under  a  clause  in  the 
policy  making  it  void  in  case  of  a  change  in 
the  situation  or  circumstances  causing  an  in- 
crease of  the  risk. 

2.  A  deed  of  insured  prenilses,  re- 
serving a  life  estate  in  a  house,  is  not 
such  a  sale  of  the  house  as  will  defeat  the 

Note. — As  to  effect  of  sale  of  part  interest 
In  property  to  avoid  insurance  under  policy 
providing  for  forfeiture  in  case  of  sale  of  prop- 
erty, see  Blackwell  v.  Miami  Valley  Ins.  Co. 
(Ohio)  14  L.  R.  A.  431,  and  Germania  F.  Ins. 
Co.  ▼.  Home  Ins.  Co.  (N.  Y.)  26  L.  R.  A.  591.  i 
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Insurance  on  the  grantor's  life  Interest,  un- 
der a  clause  In  the  policy  making  the  insur- 
ance void  "if  the  said  property  be  sold,"  as 
a  complete  transfer  of  the  entire  interest  of 
the  insured  is  necessary  to  defeat  the  insur- 
ance thereon. 


(September  4,  1000.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Norfolk  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.      Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  T.  £•  Grover  and  B.  G.  Fair- 
banks, for  appellant: 

The  contract  of  insurance  is  a  personal 
contract,  and  inures  to  the  benefit  of  the 
party  with  whom  it  is  made  and  by  whom 
the  premiums  are  paid. 

Ha/rrison  v.  Pepper,  166  Mass.  288,  33  L. 
R.  A.  239,  44  N.  E.  222. 


884 


Massaohusbtts  Supreme  Judicial  Court. 


Sept., 


At  the  time  the  policy  was  issued  to  the 
plaintiff  he  was  the  owner  in  fee  of  the 
premises. 

Any  change  of  title  which  does  not  deprive 
the  assured  of  an  insurable  interest  is  not 
Buch  a  sale  as  renders  the  policy  void,  even 
if  the  policy  does  contain  an  agreement  that 
if  a  sale  is  made  of  the  property  insured  the 
policy  shall  be  void. 

Btrang  v.  Manufacturers^  Ins,  Co,  10  Pick. 
44;  Harrison  v.  Pepper,  166  Mass.  288,  33  L. 
R.  A.  239,  44  N.  £.  222;  Lazarus  v.  Com- 
monwealth Ins.  Co.  5  Pick.  76 ;  Hitchcock  v. 
North  Western  Ins,  Co.  26  N.  Y.  68;  Stetson 
V.  Massachusetts  Mut,  F,  Ins,  Co,  4  Mass. 
330,  3  Am.  Dec.  217;  Jackson  ex  dem, 
Stevens  v.  Silvemail,  15  Johns.  278;  Nor- 
cross  V.  Insurance  Companies,  17  Pa.  432,  55 
Am.  Dec.  571. 

An  insurable  interest  need  be  nothing 
more  than  a  right  of  redemption. 

Clark  V.  New  England  Mut,  F,  Ins.  Co, 
6  Cush.  354,  53  Am.  Dec.  44;  Buff  urn  v. 
Bowditch  Mut,  F,  Ins,  Co,  10  Cush.  540. 

The  fact  that  a  person  may  suffer  loss  is 
A  sufficient  foundation  for  his  claim  to  an 
insurable  interest. 

Cone  V.  Niagara  F,  Ins,  Co.  60  N.  Y.  619. 

The  alienation  of  the  bajrn  mentioned  in 
the  policy  would  not  avoid  the  policy  as  to 
the  dwelling  house. 

Clark  V.  New  England  Mut,  F,  Ins,  Co, 
6  Cush.  342«  53  Am.  Dec.  44. 

When  a  separate  valuation  is  placed  on 
two  or  more  pieces  of  property  covered  by 
the  same  policy,  and  in  consideration  of  one 
premium,  such  a  contract  is  held  by  the 
weight  of  authority  to  be  a  several,  and  not 
an  entire,  contract. 

Pheniw  Ins,  Co,  v.  Grimes,  33  Neb.  340, 
50  N.  W.  168;  Phaenia  Ins,  Co,  v.  Lorene 
(Ind.  App.)  29  N.  E.  604;  Pheniw  Ins.  Co, 
V.  Lau^rence,  4  Met.  (Ky.)  9,  81  Am.  Dec. 
521 ;  Trahue  v.  Duelling  House  Ins,  Co.  121 
Mo.  75,  23  L.  R.  A.  719,  25  S.  W.  848;  Cole- 
man V.  New  Orleans  Ins,  Co,  49  Ohio  St. 
310,  16  L.  R.  A.  174,  31  N.  E.  279;  Merrill 
V.  Agricultural  Ins,  Co.  73  N.  Y.  452,  29  Am. 
Rep.  184;  Schuster  v.  Dutchess  County  Ins. 
Co,  102  N.  Y.  260,  6  N.  E.  406;  Herrman 
V.  Adriatic  F,  Ins,  Co,  85  N.  Y.  162,  39  Am. 
Rep.  644;  Adler  v.  Germania  F,  Ins.  Co,  17 
Misc.  347,  39  N.  Y.  Supp.  1070;  Driggs  v. 
Albany  Ins,  Co.  10  Barb.  440;  Pratt  v. 
Dwelling  House  Mut.  F,  Ins,  Co.  130  N.  Y. 
206,  29  N.  E.  117;  Kieman  v.  Agricultural 
Ins.  Co.  81  Hun,  373,  30  N.  Y.  Supp.  892. 

Where  property  covered  by  insurance,  al- 
though comprising  separate  items,  consists 
BubsSintially  of  one  risk,  and  is  necessarily 
subject  to  destruction  by  the  same  fire,  then, 
even  though  separate  amounts  of  insurance 
are  apportioned  to  each  separate  item  or 
class  of  property,  if  the  consideration  of  the 
contract  and  risk  are  both  indivisible  the 
contract  must  be  treated  as  entire,  and  any 
breach  of  a  stipulation  which  renders  the 
policy  void  as  to  a  part  affects  the  other 
items  in  the  same  manner. 

Geiss  V.  Franklin  Ins.  Co,  123  Ind.  172, 
24  N.  E.  99. 

But  where  the  property  is  so  situated  that 
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the  risk  on  each  item  is  separate  and  dis- 
tinct from  the  others,  so  that  what  affects 
the  risk  on  one  item  does  not  necessarily  af- 
fect the  risk  on  the  other,  the  policy  is  re- 
garded as  several  and  divisible. 

Pheniw  Ins.  Co,  v.  Picket,  119  Ind.  155,  21 
N.  E.  54C;  Phcuniw  Ins.  Co.  v,  Lorenz  (Ind. 
App.)  29  N.  E.  604. 

Mr,  Asa  P.  French,  for  appellee: 

A  "change"  or  transfer  of  title,  which  car- 
ries with  it  a  change  of  the  interest  in  the 
property,  of  a  nature  calculated  to  have  this 
effect,  is  a  violation  of  the  contract. 

Ayres  v.  Hartford  F,  Ins.  Co,  17  Iowa, 
176,  85  Am.  Dec.  553. 

The  amount  insured  on  the  house,  which, 
it  is  agreed,  was  its  full  value,  was  more 
than  plaintiff's  interest  therein  at  the  time 
of  the  fire.  The  destruction  of  the  house  by 
fire  was  the  easiest  way  to  make  it  beneficial 
to  the  assured. 

Mclntire  v.  Norwich  F.  Ins,  Co,  102  Mass. 
230,  3  Am.  Rep.  458. 

The  transfer  by  the  plaintiff  of  his  entire 
interest  in  and  control  of  the  barn  to  an- 
other person  affected,  and  may  have  in- 
creased, in  view  of  the  proximity  of  the 
buildings,  the  risk  upon  the  dwelling  house, 
which  depended  to  a  great  extent  upon  the 
use  to  which  the  bam  was  to  be  put;  and 
the  defendant,  by  the  transfer,  ceased  to 
have  any  control  over  that  use. 

Edm>ands  v.  Mutual  Safety  F.  Ins.  Co.  1 
Allen,  311,  79  Am.  Dec.  746;  Mclntire  v. 
Norwich  F.  Ins.  Co.  102  Mass.  230,  3  Am. 
Rep.  458;  Oakes  v.  Manufa>cturers^  F.  d  M. 
Ins.  Co,  131  Mass.  164;  Farmers*  Ins.  Co, 
V.  Archer,  36  Ohio  St.  608;  German  Ins.  Co. 
V.  Gibe,  162  111.  251,  44  N.  E.  490;  Ayres 
V.  Hartford  F.  Ins.  Co.  17  Iowa,  176,  85  Am. 
Dec.  553;  Harrison  v.  Pepper,  166  Mass.  288, 
33  L.  R.  A.  239,  44  N.  E.  222. 

The  conveyance  to  Forbes  was  a  sale  with- 
in the  meaning  of  the  policy. 

Foote  V.  Hartford  F.  Ins.  Co.  119  Mass. 
259;  Brown  v.  Cotton  d  Woolen  Mfrs.'  Mut. 
Ins.  Co,  156  Mass.  587,  31  N.  E.  691 ;  West 
em  Massa^chusetts  Ins.  Co.  v.  Riker,  10 
Mich.  279 ;  Barnes  v.  Union  Mut.  F.  Ins.  Co. 
51  Me.  110,  81  Am.  Dec.  562. 

Being  an  entire  contract,  the  policy,  if  it 
becomes  void  in  part,  becomes  wholly  so. 
The  barn  having  been  sold,  the  contract  be- 
came void  as  to  it,  and  if  as  to  the  barn, 
as  to  the  house  also. 

Barnes  v.  Union  Mut.  F,  Ins,  Co.  51  Me. 
110,  81  Am.  Dec.  562;  Thomas  v.  Commer- 
cial Union  Assur.  Co.  162  Mass.  29,  37  X. 
E.  672;  McQueeny  v.  Phoenix  Ins.  Co.  52 
Ark.  257,  5  L.  R.  A.  744,  12  S.  W.  49S; 
^tna  Ins.  Co.  v.  Resh,  44  Mich.  55,  6  NT.  W. 
114;  Brown  v.  People's  Mut,  Ins.  Co.  11 
Cush.  280;  Gould  v.  York  County  Mut.  F. 
Ins.  Co.  47  Me.  403,  74  Am.  Dec.  494 ;  Love- 
joy  V.  Augusta  Mut.  F.  Ins.  Co.  45  Me.  472 ; 
Phasnix  Ins.  Co.  v.  Public  Parks  Amusement 
Co.  63  Ark.  187,  37  S.  W.  959. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

By  his  deed  to  Forbes  the  plaintiff  con- 
veyed all  his  interest  in  the  buildings  in- 
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Bured,  except  an  estate  for  his  life  in  the 
house.  This  life  estate  was  carved  out  of  the 
fee  previously  owned  by  him,  and  was  held 
by  uie  same  title  as  before  the  conveyance. 
He  sold  his  entire  interest  in  the  barn,  but 
only  part  of  his  interest  in  the  house.  The 
only  question  is  whether  the  policy  was 
thereby  avoided  as  to  his  remaining  inter- 
est in  the  house.  The  defendant  contends 
that  the  policy  is  thus  avoided,  and  relies 
upon  the  clauses  which  provide  that  it  shall 
be  void  if,  without  the  consent  of  the  de- 
fendant, ''the  situation  or  circumstances  af- 
fecting the  risk  shall,  by  or  with  the  knowl- 
edge, advice,  agency,  or  consent  of  the  in- 
sured, be  so  altered  as  to  cause  an  increase 
of  such  risks,"  or  "the  said  property  shall 
be  sold."  So  far  as  respects  the  change  of 
circumstances  or  situation  nothing  appears 
except  tiie  deed  to  Forbes.  The  burden  of 
proof  to  show  a  breach  of  condition  of  a 
policy  which  has  once  attached  is  on  the  de- 
fendant (Orrell  v.  Hampden  F.  Ina.  Co.  13 
Gray,  431 ) ;  and,  even  if  the  clause  has  ref- 
erence to  what  are  sometimes  called  the 
moral  dements  of  the  risk,  we  cannot  say, 
upon  the  facts  appearing  before  us,  that  the 
risk  was  increased  by  the  sale,  or  that  the 
clause  was  intended  to  embrace  the  changes 
made  by  a  sale,  especially  when  there  is  an 
express  provision  in  the  policy  relating  to 
that  subject.  Powers  v.  Guardian  F.  A  L. 
Ins.  Co,  136  Maes.  108,  49  Am.  Rep.  20. 
Compare  also  Oakea  v.  Manufacturer^  F,  d 
M,  Ins.  Co.  131  Mass.  164.  The  defense 
must,  therefore,  rest  upon  the  clause  as  to 
alienation.  Many  of  the  earlier  policies  of 
fire  insurance  contained  no  condition  against 
alienation.  Inasmuch,  however,  as  the  con- 
tract of  insurance  is  one  of  indemnity,  and 
not  a  wager,  it  is  manifest  that  where,  be- 
fore the  fire,  the  insured  had  parted  with 
his  entire  interest  in  the  property  insured, 
he  suffered  no  loss  by  its  destruction,  and 
needed  no  indemnity.  A  total  transfer  of 
his  interest,  therefore,  defeated  the  policy. 
But  any  change  short  of  a  complete  transfer 
of  his  entire  interest  did  not  have  tiiat  ef- 
fect. The  general  rule  was  and  is  that,  in 
the  absence  of  any  provision  to  the  contrary 
in  the  policy,  any  change  in  the  insurable 
interest  of  the  insured,  whether  by  a  com- 
plete sale  of  only  a  part  of  the  property  or 
a  change  in  the  title  to  a  part  or  the  whole, 
of  the  property,  does  not  avoid  the  policy 
which  has  once  attached,  provided  that  at 
the  time  of  the  loss  the  insured  has  an  in- 
surable interest.  It  is  necessary  that  there 
should  be  an  insurable  interest  at  the  time 
of  the  contract  and  at  the  time  of  the  loss; 
but  if,  at  the  time  of  the  loss,  the  insured 
has  parted  with  only  a  part  of  his  interest, 
the  policy  is  valid  as  to  the  part  retained. 
Lazarus  v.  Oommonvoealth  Ins.  Co.  5  Pick. 
76;  Scanlon  v.  Union  F.  Ins.  Co.  4  Biss. 
511,  Fed.  Cas.  No.  12,436;  Cowan  v.  Iov)a 
State  Ins.  Co.  40  Iowa,  551,  20  Am.  Rep. 
583;  Stetson  v.  Massachusetts  Mut.  F.  Ins. 
Co.  4  Mass.  330,  3  Am.  Dec.  217;  Ayres  v. 
Hartford  F.  Ins.  Co.  17  Iowa,  176,  85  Am. 
Dec.  553;  Hitchcock  v.  North  Western  Ins. 
Co.  26  N.  Y.  68.     And  see,  further,  the  cases 
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cited  in  13  Am.  &  Eng.  Ene.  Law,  2d  ed.  p. 
240,  and  notes.  And  even  a  total  alienation 
does  not  avoid,  but  only  suspends,  tiie  pol- 
icy; so  that,  if  the  insured  regains  his  in- 
terest, or  any  part  of  it,  and  holds  it  at  the 
time  of  the  loss,  he  may  recover.  May,  Ins. 
101;  Worthington  v.  Bearse,  12  Allen,  382, 
90  Am.  Dec  152.  In  this  state  of  the  law,  in- 
surers began  to  insert  in  the  policies  clauses 
relating  to  alienation.  These  clauses  vary 
in  language,  and  in  the  examination  of  the 
cases  on  this  subject  considerable  care  must 
be  exercised  in  order  to  discriminate  prop- 
erly between  those  cases  applicable  and 
those  not  applicable  to  the  clause  which  may 
be  under  consideration.  The  clause  in  this 
policy  is,  "if  the  said  property  be  sold." 
Conditions  of  this  kind  are  strictly  con- 
strued against  the  insurer,  and  the  general 
rule  is  that  such  a  condition  refers  only  to 
an  absolute  transfer  of  the  entire  interest 
of  the  insured,  completely  devesting  him  of 
his  insurable  interest.  Any  sale  or  trans- 
fer short  of  this  is  not  within  the  scope  of 
the  condition.  See,  in  addition  to  the  cases 
above  cited,  Bryan  v.  Traders'  Ins.  Co.  145 
Mass.  389,  14  N.  E.  454;  Holhrook  v.  Ameri- 
can Ins.  Co,  1  Curt.  C.  C.  193,  Fed.  Cas.  No. 
6,589;  Pou)er  v.  Ocean  Ins.  Co.  19  La.  28, 
36  Am.  Dec.  665 ;  and  the  cases  collected  in 
13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  241,  and 
notes.  If  it  be  the  intention  of  the  insurers 
that  the  contract  should  be  avoided  by  any 
partial  sale,  or  by  any  change  short  of  an 
absolute  sale,  of  the  entire  interest,  there  is 
no  difficulty  in  expressing  that  intent  in 
plain  and  explicit  language;  and  in  many 

Solicies  such  an  intention  is  thus  expressed, 
ee  Oakes  t.  Manufacturers*  F.  d  M.  Ins. 
Co.  131  Mass.  164,  where  the  condition  was 
that  the  policy  should  be  void  if  the  prop- 
erty insured  should  be  sold  or  conveyed  in 
whole  or  in  part.  As  an  illustration  of  the 
different  results  arising  from  the  difference 
in  the  language  of  the  clauses  as  to  aliena- 
tion, compare  the  case  of  Foots  v.  Hartford 
F.  Ins,  Go.  119  Mass.  259,  and  Brya/n  v. 
Traders^  Ins,  Co.  145  Mass.  389,  14  N.  K. 
454.  In  the  former  case,  where  the  condi- 
tion was  that  the  policy  should  be  void  if 
any  change  should  take  place  in  the  title  or 
possession  of  the  property  insured,  whether 
by  sale,  ^ansfer,  or  conveyance,  legal  proc- 
ess, or  judicial  decree,  it  was  held  that  a 
mortgage  by  way  of  an  absolute  deed,  and 
an  unrecorded  instrument  of  defeasance 
back,  was  a  violation  of  the  condition;  while 
in  the  latter  case  it  was  held  that  such  a 
mortgage  did  not  avoid  the  policy  where  the 
condition  was  that  the  policy  should  be 
avoided  "if  the  said  property  should  be 
sold."  If,  therefore,  the  house  had  been  the 
only  building  named  in  the  policy,  or  if  the 
policy  can  be  regarded  as  containing  two 
separate  and  independent  contracts,  one  ap- 
plicable to  the  house  alone  and  one  appli- 
cable to  the  bam  alone,  there  was  no  breach 
of  the  condition  of  alienation  so  far  as  re- 
spects the  house,  and  the  policy  was  valid 
as  to  the  life  estate  of  the  plaintiff  therein 
at  the  time  of  the  loss.  Clark  v.  New  Eng- 
lan4  Mut.  F.  Ins.  Co.  6  Cush.  342,  53  Am. 
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Dec.  44.  But  it  is  contended  by  the  defend- 
ant that  the  contract  was  entire,  and  that, 
being  void  as  to  the  barn,  it  is  void  as  to 
the  house.  And  the  counsel  for  the  defend- 
ant argues  that,  in  so  far  as  the  case  of 
Clark  V.  New  England  Mut.  F,  Ins,  Co. 
6  Gush.  342,  53  Am.  Dec.  44,  seems  to 
support  the  doctrine  that,  where  the  dif- 
ferent articles  are  separately  valued  in 
a  policy,  it  is  to  be  regarded  as  contain- 
ing a  separate,  distinct,  and  independent 
contract  as  to  each  such  article,  as  though 
each  was  insured  in  a  separate  policy,  it  is 
inconsistent  with  Broum  v.  People's  Mut. 
Ins.  Co.  11  Gush.  280,  and  Thonuis  v.  Com- 
mercial Union  Assur.  Co.  162  Mass.  29,  37 
N.  E.  672,  and  other  similar  cases  decided 
here  and  elsewhere.  We  have  not  found  it 
necessary,  however,  to  consider  whether  or 
not  the  contract  in  this  case  is  an  entire 
contract,  since  we  are  of  the  opinion  that, 
even  if  it  be  entire,  there  has  been  no  breach 
of  the  condition.  If  the  contract  was  en- 
tire, then  the  house  and  barn  were  insured 
as  one  entire  risk,  and  the  same  considera- 
tions which  lead  to  the  conclusion  that, 
where  the  house  is  the  only  building  insured, 
there  is  no  sale,  within  the  condition  named 
in  the  policy,  \fhen  the  insured  retains  an 
insurable  interest  in  the  house,  leads  also  to 
the  conclusion  tiiat,  where  the  house  and 
barn  are  insured  as  one  entire  risk,  there 
is  no  sale  of  the  property  within  the  condi- 
tion when  the  insured  retains  an  insurable 
interest  in  either  building.  In  either  case 
there  has  not  been  an  absolute  sale  of  the 
entire  interest  in  the  whole  property,  and 
consequently  no  breach  of  the  condition. 
And  the  reason  the  plaintiff  cannot  recover 
for  the  destruction  of  the  bam  is  not  be- 
cause there  has  been  a  breach  of  the  condi- 
tion as  to  alienation,  and  the  policy  has, 
therefore,  become  void,  but  because  he  had 
no  insurable  interest  in  the  barn  when  it 
was  burned,  and  has,  therefore,  suffered  no 
loss  by  its  destruction.  The  result  would 
be  the  same  even  if  there  was  no  condition 


whatever  as  to  alienation,  or  if  the  plaintiff 
had  lost  his  interest  in  some  way  not  cov- 
ered by  the  condition.     It  is  true  that  often 
the  condition  in  a  policy  covering  several 
buildings  which  is  regarded  as  an  entire  eon- 
tract  is  broken  when  trouble  arises  as  to 
one  building  alone,  or  even  a  part  of  one. 
In  Thomas  v.  Commercial  Union  Assur.  Co. 
162  Mass.  29,  37  N.  E.  672,  for  insUnce,  it 
was  held  that  a  misdescription  as  to  one  of 
the  buildings  covered  by  one  entire  contract 
was  a  misdescription    of    the    property  in- 
sured, and  the  policy  was  held  void  as  to  all 
the  buildings.     Of  course,  the  description  of 
the  whole  property  covered  by  the  risk  could 
not  be  correct  so  long  as  it  was  incorrect  as 
to  any  particular  building;   and  the  prin- 
ciple of  this  decision  is  of  very  general  ap- 
plication in  the  law  of  insurance,  whether 
the  policy  be  avoided  for  a  breach  of  a  con- 
dition, or  for  fraud,  or  other  cause  applica- 
ble to  contracts  in  general.    Brown  v.  Peo- 
ple's Mut.  Ins.  Co.   11  Gush.  280.     On  tne 
other  hand,  in  MoQueeny  v.  Phoeniis  Ins.  Co. 
62  Ark.  257,  6  L.  E.  A.  744,  12  S.  W.  498. 
where  the  policy  covered  two  buildings,  and 
contained  a  provision  that  it  should  be  void 
if  the  premises  should  become  vacant  or  un- 
occupied, and  it  appeared  that  at  the  time 
of  the  fire  one  of  the  buildings  only  was  oc- 
cupied, it  was  held  that  the  contract  and 
risk  were  entire,  and  therefore  the  premises 
could  not  be  regarded  as  unoccupied  so  long 
as  one  of  the  buildings  was  occupied,  and 
there  was  no  reason  why  the  plaintiff  should 
not  recover  for  the  loss  of  both.    These  two 
classes  of  decisions  are  perfectly  consistent 
with   each.    The   last    case    somewhat   re- 
sembles in  principle  the  case  at  bar.     Since, 
in  this  case,  there  has  been  no  breach  of  the 
condition  o*  the  policy,  the  plaintiff  may  re- 
cover the  >u,lue  of  his  life  interest  at  the 
time  of  his  loss,  which,  by  the  agreement  of 
the  parties,  was  $148.80,  with  interest  from 
the  date  of  the  writ. 
Judgment  for  the  plaintiff  accordingly. 
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Village  of  PEWAUKEE,  Respt., 
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F.  X.   SAVOY   et  al,  Appts. 

(103  Wis.  271.) 

*1.     Sobmerffed     lands     of     meandered 
lakes  witbin  the  boundaries  of  this  state  be- 

*HeadnoteB  by  Mabshall,  J. 

Note. — Bights  acquired    in    an    artificial  con- 
dition of  a  body  of  water. 

As  between  individuals,  there  seems  to  be  no 
doubt  but  that  rights  may  be  acquired  In  an 
artificial  condition  of  a  body  of  water  in  the 
saice  way  that  they  can  be  acquired  in  real  prop- 
erty generally.  This  may  be  by  contract,  by 
grant,  express  or  implied,  which,  of  course.  In- 
cludes prescription,  and  now  In  favor  of  the 
public.  Pewaukee  t.  Savot  holds  that  such 
rights  may  be  acquired  by  dedication.     The  only 
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long  to  the  state  In  trust  for  public  use  sub- 
stantially the  same  as  submerged  lands  under 
navigable  waters  by  the  rules  of  the  common 
law,  and  the  state  cannot  part  with  such  title 
to  the  detriment  of  such  trust. 
2.     The  title  of  the  state  to  sabmerared 
lands  under  the  nvaters  of  navfflrable 
lakes  will  be  extended  so  as  to  Include  lands 
covered  by  an  artificial  raising  of  the  level  of 
the  lake,  If  such  artificial  condition  be  con- 
point  of  conflict  is  in  regard  to  the  question  of 
reciprocal  rights  when  a  right  of  some  kind  has 
been  acquired  by  prescription. 

Contract  rights. 

If  several  persons  contract  expressly,  or  so 
act  that  from  their  conduct  a  contract  will  be 
Implied,  for  the  creation  of  an  artificial  condi- 
tion of  a  body  of  water,  this  contract  will  be 
enforced  so  far  as  It  can  be  consistently  with 
the  rules  of  law. 

The  rights  of  the  respective  parties  to  an  eo 
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tlnued  80  long  as  to  become  the  natural  con- 
dition. 

3.  If  a  pemon  artlflcially  ralne  the 
level  of  tbe  Mraters  of  a  navigable 
lake  so  as  to  flood  his  own  lands,  the  public 
rights  in  the  lake  will  be  correspondingly  ex- 
tended so  long  as  such  artificial  condition 
exists. 

4.  If  a  person  flood  bis  o'fvn  land  by 
artificially  raisins  tbe  level  of  tbe 
irate rs  of  a  navigable  lake,  and  main- 
tain that  condition  for  more  than  twenty 
years,  and  the  public  use  and  enjoy  the  lake 
In  such  new  condition,  the  title  to  such  lands, 
8o  far  as  necessary  to  maintain  such  condi- 
tion, will  vest  in  the  state  by  dedication.  In 
such  circumstances  the  artificial  condition  of 
the  l<ake  will  be  considered  Its  natural  condi- 
tion, with  all  the  Incidents  thereof. 

5.  If  a  public  street  or  hisb'way  exists 
so  that  its  bonndary  line  and  tbe 
ivaters  of  a  navlgrable  lake  meet,  the 


riparian  rights  Incident  to  the  land  compos- 
ing the  street  belong  to  the  public.  In  such  a 
situation  there  is  no  zone  of  private  right  be- 
tween the  street  and  the  lake,  but  the  public 
right  is  continuous  from  the  street  to  the 
waters  of  the  lake  and  from  the  waters  of 
the  lake  to  the  street. 

(May  16,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Waukesha 
County  in  favor  of  plaintiff  in  a  suit 
brought  to  enjoin  defendants  from  placing 
a  fence  along  a  street  in  such  a  manner  as 
to  obstruct  access  to  an  adjoining  lake.  Af- 
firmed, 

Statement  by  Marshall,  J.: 

Appeal  from  a  judgment  restraining  de- 
fendants from  placing  a  fence  along  the  street 


larged  Irrigation  canal  under  a  contract  by 
which  one  is  to  enlarge  an  existing  canal  be- 
longing to  the  other,  and  deliver  to  him  the 
amount  of  water  flowing  in  the  old  canal,  are 
to  be  governed  entirely  by  the  contract.  Con- 
solidated Canal  Co.  v.  Mesa  Canal  Co.  177  U.  S. 
296,  44  L.  ed.  777,  20  Sup.  Ct.  Rep.  628. 

The  right  to  the  flow  of  water  in  an  artificial 
course  must  rest  upon  some  grant  or  arrange- 
ment, either  proved  or  presumed,  from  or  with 
the  owner  of  the  land  from  which  the  water 
is  artificially  broui^t,  or  on  some  other  legal 
origin.  Where  am  artificial  system  of  reser- 
voirs and  canals  for  the  Irrigation  of  two  ad- 
joining estates  is  provided,  which  Is  intended  to 
be  permanent,  and  the  water  is  used  for  that 
purpose  beyond  living  memory,  the  owner  of 
the  upper  eistate  cannot  cut  off  the  supply  to  the 
injury  of  the  low^r  proprietor.  Rameshur  Per- 
shad  Naraln  Singh  v.  KoonJ  Beharl  Pattuk,  li. 
H.  i  App.  Cas.  121. 

Where  a  watercourse  Is  constructed  through 
another's  property  under  a  contract  by  which 
^«  Is  to  be  entitled  to  a  reasonable  compensation 
for  the  right,  and  is  enjoyed  for  nearly  ten 
years,  the  right  cannot  be  revoked  on  the  ground 
that  the  agreement  was  not  In  writing  and  the 
compensation  has  not  been  made,  but  equity 
will  protect  the  enjoyment  of  the  right  upon 
payment  of  the  compeousatlon.  Devonshire  v. 
Kglln,  14  Beav.  530,  20  L.  J.  Ch.  N.  S.  495. 

Where  several  persons  contributed  jointly  to 
the  erection  of  a  dam  across  a  stream,  and 
changed  the  course  by  conducting  the  water  in 
•a  raceway  across  their  lots,  each  ^  will  be  en- 
titled to  protection  in  a  Just  and  reasonable 
participation  in  the  use  of  the  water.  Town- 
send  V.  McDonald,  14  Barb.  460. 

And  the  court  of  appeals  held  that  each  will 
be  entitled  to  the  same  rights  in  the  water  as 
he  would  have  had  if  it  had  been  the  natural 
course  of  the  stream.  Townsend  v.  McDonald, 
12  N.  Y.  381.  64  Am.  Dec.  508. 

The  owners  of  land  along  an  artificial  chan- 
nel which  is  substituted  for  a  natural  water- 
course passing  through  their  several  parcels  of 
land  will  be  under  oblIga.tion  to  make  the  nec- 
essary repairs  on  the  section  of  the  structure 
within  their  respective  premises,  unless  the  na- 
ture and  uses  of  the  structure  are  such  as  to 
render  that  mefthod  of  repairs  impracticable 
and  unreasonable.  Wlnslow  v.  Fuhrman,  25 
Ohio  St.  639. 

Where  the  founder  of  a  village  procures  a 
right  to  take  watf'r  for  its  use  from  a  neighbor- 
ing stream,  and  the  water  is  taken  through  the 
village  in  an  artificial  trough,  owners  of  land 
along  Its  course  are  bound  to  keep  their  respec- 
tive portions  of  it  In  such  condition  of  repair 
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that  the  usual  amount  shall  be  transmitted  to 
the  other  proprietors  below  and  in  its  usual 
state  of  purity.     Fleming's  Appeal,  65  Pa.  444. 

Where  lessees  of  a  mine  take  water  from  a 
stream  on  the  leased  premises,  and  convey  it  to 
adjoining  lands  to  be  used  by  them  in  the  work- 
ing of  a  mine,  their  right  to  divert  the  water 
will  cease  w^ith  the  expiration  of  the  lease, 
since  It  will  be  presumed  that  they  acted  un- 
der an  assumption  on  the  part  of  lessor  and 
lessees  that  the  diversion  of  the  water  was  au- 
thorised by  the  lease.  Chamber  Colliery  Co.  v. 
Hopwood,  55  L.  J.  Ch.  N.  S.  859,  L.  R.  32  Ch. 
Div.  549,  55  L.  T.  N.  S.  449,  51  J.  P.  164. 

The  protection  of  the  rights  of  all  the  parties 
Is  not  a  difficult  matter  where  the  artificial  con- 
dition can  be  regarded  as  the  result  of  an  exe- 
cuted contract  between  the  parties  as  in  the  case 
last  cited. 

Owners  of  a  share  In  a  storage  pond,  who, 
with  the  acquiescence  of  the  other  ow^ners,  con- 
struct a  higher  dam  a  little  lower  down  the 
stream,  which  submerges  the  old  one  and  de- 
stroys the  power  furnished  by  it,  and  the  pow- 
er furnished  by  the  new  dam  is  thereafter  used 
by  all  the  parties  interested  in  the  old  one,  can- 
not destroy  It  to  the  Injury  of  the  other  parties, 
but  they  must  allow  the  other  parties  to  detain 
the  water  for  the  uses  to  which  they  desire  to 
put  It.     Adams  v.  Manning,  51  Conn.  5. 

The  damming  of  a  stream  so  as  to  constitute 
a  reservoir  to  regulate  the  flow  of  water  to  mills 
down  the  stream,  and  maintenance  of  the  dam 
for  the  prescriptive  period,  will,  in  favor  of 
those  having  rights  in  the  water,  render  the 
artificial  condition  the  natural  condition,  so 
that  the  dam  cannot  be  used  to  hold  back  water 
which  Is  needed  by  mlllowners  In  the  way  In 
which  they  have  been  accustomed  to  use  It. 
Adams  v.  Manning,  48  Conn.  477. 

Artiftcial  condition  established  by  yrant. 

There  could  be  no  question  but  that  an  ex- 
press grant  could'  create  rights  in  an  artificial 
condition  of  a  body  of  water.  Such  rights 
would  be  governed  by  the  same  rules  as  govern 
ordinary  cases  of  contract.  In  addition  to  ex- 
press grants,  the  rule  is  applied  that  if  at  the 
time  of  the  grant  of  part  of  an  estate  an  artifi- 
cial condition  of  a  body  of  water  exists  upon 
the  remainder  of  the  estate  for  the  benefit  of  the 
part  BO  granted  such  condition  is  by  the  grant 
fixed  for  the  benefit  of  the  grantee,  so  that  It 
cannot  be  revoked. 

Where  the  owner  of  land  on  a  stream  turns 
the  water  Into  an  artificial  channel  for  the  pur- 
pose of  utilizing  the  water  power,  and  then 
sells  land  with  reference  to  the  new  channel, 


838 


Wisconsin  Supbbicb  Court. 


Mat, 


line  to  obstruct  the  passage  therefrom  to 
the  adjoining  waters  of  Pewaukee  lake.  It 
^vas  claimed  bv  defendants  that  the  land 
from  the  street  line  back  some  distance  into 
the  lake,  reaching  to  where  the  water  came 
in  a  state  of  nature,  was  private  property; 
that  though  such  land  had  been  submerged 
for  a  long  term  of  years  by  an  artificial 
raising  of  the  lake  .level,  the  owner  had  a 
right  to  reclaim  the  land  and  exclude  the 
public  from  passing  over  it  to  the  line  of  the 
lake  level  as  it  existed  in  a  state  of  nature. 
Plaintiff  commenced  the  action  on  the  the- 
ory that,  though  the  land  immediately  out- 
side of  the  street  line  originally  was  not 
lake  bottom,  and  but  for  the  artificial  rais- 
ing of  the  lake  would  belong  to  defendants, 
such  artificial  condition  had  permanently  es- 
tablished a  new  level  reaching  to  the  street 
line,  so  that    what    was    formerly  private 


property  between  such  line  and  the  line  of 
the  lake  bottom  became  the  property  of  the 
state  the  same  as  the  lake  bed  in  its  natural 
condition.  The  cause  of  action  and  right  to 
relief  depended  on  whether  the  artificial 
raising  of  the  lake  and  the  maintenance  of 
it  for  a  long  term  of  years  extended  the 
public  ownership  of  submerged  lands,  so  as 
to  include  that  which  was  thereby,  but  was 
not  formerly,  covered  by  water.  The  issues 
raised  by  the  pleadings  were  decided  sub- 
stantially as  follows: 

( 1 )  Pewaukee  lake,  a  meandered,  naviga- 
ble body  of  water  about  6  miles  long  and 
averaging  about  %  of  a  mile  wide,  common- 
ly us^  by  the  public  for  boating  and  fishing 
since  prior  to  1873,  is  situated  within  the 
boundaries  of  plaintiff,  a  duly  incorporated 
village  under  the  laws  of  this  state. 

(2)  Main  street,  a  much  used  public  thor- 


the  purchasers  will  have  the  rights  of  riparian 
owners  on  it.  Diamond  v.  Reddlclc,  86  U.  C.  Q. 
B.  391. 

The  sale  of  a  portion  ot  a  tract  of  land  which 
has  been  drained  through  artificial  channels 
will  give  a  right  to  the  maintenance  of  the 
drainage  channel  as  it  was  at  the  time  of  the 
sale,  for  the  benefit  of  the  vendee.  Elliott  v. 
Rhett,  5  Rich.  L.  405.  57  Am.  Dec.  750. 

A  grant  ot  a  mill  and  the  land  on  which  it 
stands  will  include  a  right  to  take  water  from 
an  artdflclai  raceway  constructed  by  the  gran- 
tor over  the  land  retained  by  him  for  the  use 
of  the  mill.  New-Ipswich  W.  L.  Factory  v. 
»atchelder,  3  N.  H.  190.  14  Am.  Dec.  846. 

The  grant  of  land  on  the  shore  of  a  pond  for 
the  erection  o^  an  ice  house  with  the  right  to 
take  loe  from  the  pond  will  include  the  right 
to  maintain  the  pond.  Huntington  v.  Asher, 
96  N.  Y.  604,  48  Am.  Rep.  652. 

By  the  saie  of  a  mill  and  appurtenanees  the 
grantee  will  take  the  right  to  maintain  the 
water  in  the  pond  upon  other  property  of  the 
grantor  to  the  same  height  that  the  grantor 
had  been  in  the  habit  of  maintaining  it  at  the 
time  of  the  sale.  Lammott  v.  Ewers,  106  Ind. 
310.  6  N.  E.  636.  55  Am.  Rep.  746. 

If  the  owner  of  land  through  which  a  stream 
flows  constructs  an  artificial  diannel  so  as  to 
relieve  one  portion  of  it  from  the  flow  of  the 
water,  end  then  sells  the  portion  so  relieved, 
the  grantee  will  be  entitled  to  have  the  changed 
condition  continued  for  his  benefit.  Lampman 
V.  Milks,  21  N.  Y.  505 ;  Roberts  v.  Roberts,  55 
N.  Y.  277. 

Where  a  property  owner  turns  the  water  of 
a  spring  into  a  depression  so  as  to  form  a  pond, 
and  then  disposes  of  the  different  sections  of 
the  property  to  different  persons,  the  sections 
will  be  impressed  with  the  condition  at  the  time 
of  the  division,  so  that  the  owner  of  the  por- 
tion on  which  the  pond  is  located  cannot  insist 
that  the  water  eftiould  be  withdrawn  from  It. 
Schuler  v.  Welse,  9  Mo.  App.  585,  Appx. 

One  who  acquires  a  canal  which  has  been  sub- 
stituted for  a  watercourse  under  such  circum- 
stances that  the  owner  is  bound  to  permit  the 
property  owner  to  take  a  certain  quantity  of 
water  from  the  canal  for  which  a  dam  or  bulk- 
head is  required,  must  maintain  such  dam  and 
bulkhead  so  long  an  he  uses  the  canal,  but  may 
free  himself  from  all  obligation  by  abandonment 
of  the  use  of  the  canal.  Case  v.  Hoffman,  100 
Wis.  314,  44  L.  R.  A.  728,  75  N.  W.  945. 

I'he  court  refused  to  apply  that  doctrine  in 
a  case  of  subterranean  water,  holding  that  one 
over  whose  land  a  railroad  Is  laid  by  right  of 
eminent  domain  is  not  prevented  from  pumping 
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the  water  from  an  abandoned  mine  upon  the 
premises  by  the  fact  that  at  the  time  of  the  saie 
the  pressure  of  the  water  in  the  mine  rendered 
the  surface  more  secure  for  railroad  purposes. 
North  Eastern  R.  Co.  v.  Elliot,  1  Johns,  ft  H. 
154. 

The  courts  have  not  agreed  In  applying  the 
above  doctrine  to*  converse  circumstances  so  as 
to  protect  a  grantor  in  the  enjoyment  of  an 
artificial  condition  of  water  created  on  the  par- 
cel granted  for  the  benefit  of  that  retained  un- 
less It  was  expressly  reserved  in  the  deed.  The 
Maine  court  says  that  where  the  owner  of  land 
flowed  by  a  mllldam  sells  the  mill  and  dam  the 
sale  will  include  the  right  to  continue  the  flow- 
age  ;  but  if  he  sells  the  land  flowed  without 
expressly  reserving  the  right  to  flow  It  he  will 
lose  that  right.     Preble  v.  Reed,  17  Me.  175. 

So,  in  New  York  it  was  held  that  if  one  who 
has  constructed  a  mlllpond  sells  the  land  on 
which  llie  pond  <ls  located  retaining  that  con- 
taining the  mill,  he  will  lose  his  right  to  main- 
tain the  pond  unless  he  expressly  reserves  it  in 
the  deed.     Burr  v.  Mills,  21  Wend.  290. 

Other  courts  have  held  that  failure  to  re- 
serve right  to  a  race  over  land  mortgaged  will 
not  destroy  the  right  to  use  it  for  the  beneflt 
of  a  mill  retained  by  the  mortgairor.  Young  v. 
Wilson,  21  Grant  Ch.  (U.  C.)   144. 

The  conveyance  of  land  on  which  are  a  dam 
and  race  which  were  erected  for  the  tieneflt  of 
the  grantor's  mill  will  subject  the  land  in  the 
hands  of  the  grantee  to  the  burden  of  the  dam 
and  race.  Seibert  v.  Levan,  8  Pa.  383,  49  Am. 
Dec.  525. 

If  a  man,  after  diverting  the  water  from  a 
stream  through  his  land,  conveys  the  land  on 
the  borders  of  the  oJd  stream,  the  grantee  will 
take  no  rights  to  have  the  water  flow  in  the 
old  channel.  Frey  v.  Wltman,  7  Pa.  440,  49 
Am.  Dec.  484. 

Application  of  doctrine  of  riparian  right9. 

It  an  tartlflcflai  condition  of  a  watercourse  la 
created  in  its  old  channel  the  rights  of  the  ri- 
parian owners  as  such  are  not  affected  by  the 
change,  but  if  the  artificial  condition  is  created 
by  a  change  of  the  stream  Into  an  artificial 
channel  no  riparian  rights  will  attach  excepting 
under  unusual  circumstances. 

lllparian  rights  attach  to  water  which  has 
been  changed  from  a  stream  to  a  pond  by  a 
dam  under  proper  authority,  so  that  the  pond 
cannot  be  filled  up  to  the  Injury  of  the  riparian 
owner.     Flnley  v.  Hershey,  41  Iowa,  389. 

One  who.  upon  making  an  embankment  across 
a  watercourse,  makes  an  artificial  vent  to  re- 
lieve the  upper  land  of  the  water.  Is  bound  to 
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oughfare  in  the  Yillage,  is  located  in  part 
along  the  east  end  of  the  lake  so  that  its 
submerged  land  reaches  the  line  of  the 
street  on  the  west  side  thereof. 

(3)  Upwards  of  twenty  years  prior  to  the 
commencement  of  this  action  the  water  of 
that  part  of  the  lake  on  the  west  side  of  the 
street,  between  an  iron  stake  near  Savoy's 
hotel  and  Desso's  blacksmith  shop  lot,  has 
continuously  flowed,  naturally,  to  the  street 
line,  and  the  street  has  been  in  constant  use 
as  a  thoroughfare  for  public  travel  in  reach- 
ing the  lake,  by  all  persons  desiring  to  en- 
joy the  common  rights  therein. 

(4)  On  the  19th  day  of  June,  1896,  the 
trustees  of  the  village,  by  ordinance  duly 
passed  according  to  the  laws  of  this  state, 
established  that  portion  of  the  lake  border- 
ing on  the  street  as  aforesaid  as  a  harbor 
for  all  kinds  of  craft  used  in  navigating  the 


lake,  and  provided  for  the  regulation  of 
docks,  wharfs,  and  boat  houses  in  and  at 
such  harbor. 

( 6 )  March  30,  1898,  defendants  construct- 
ed a  barb-wire  fence  along  the  street  line  on 
the  lake  front  within  the  territory  above  in- 
dicated, 80  as  to  wholly  obstruct  public 
travel  from  the  street  to  the  lake  and  from 
the  lake  to  the  street^  which  fence  was  re- 
moved by  the  village  authorities,  but  would 
have  been  restored  and  the  public  way  per- 
manently obstructed  had  defendants  not 
been  enjoined  by  the  court  in  this  action 
from  so  doin^  tUl  the  rights  of  the  parties 
could  be  judicially  determined. 

(0)  The  level  of  the  water  in  the  lake  was 
artificially  raised,  about  1838,  by  a  dam 
which  forms  the  street  within  the  points 
mentioned,  which  condition  has  since  existed 
substantially  without  change,  by  means  of 


keep  the  vent  in  repair.  Brisbane  v.  O'Neall, 
8  Strobh.  L.  348. 

The  riparian  owner  of  land  is  entitled  to  the 
beoeflt  of  the  removal  of  obstructions  from  the 
head  of  the  stream  which  had  prevented  the 
water  from  flowing  down  to  his  land  by  one  who 
wished  to  use  the  channel  of  the  stream  to  con- 
vey water  procured  from  another  source  so 
that  he  will  be  entitled  to  the  natural  flow  of 
the  stream  which  cannot  be  diverted  by  the  one 
who  removed  the  obstruction.  Paige  v.  Bocky 
Ford  Canal  &  Irrig.  Co.  83  Cal.  84,  23  Pac.  876, 
21  Pac  1102. 

But  where  by  long-continued  natural  accre- 
tion the  bed  of  a  river,  and  consequently  the 
flow  of  the  stream,  has  become  permanently  al- 
tered, It  is  not  within  the  rights  of  the  riparian 
owner  to  restore  the  flow  of  the  water  to  its 
former  state  as  to  velocity  and  direction. 
Withers  v.  Purchase,  60  L.  T.  N.  S.  810. 

Riparian  rights  do  not  attach  to  artificial 
channels.  Sampson  v.  Hoddlnott,  1  C.  B.  N.  S. 
590,  26  L.  J.  C.  P.  N.  S.  148,  3  Jur.  N.  S.  243. 

Merely  acquiring  property  across  which  runs 
an  artificial  channel  constructed  for  hydraulic 
purposes  gives  no  right  to  draw  water  from 
the  cbannel.  Fox  Elver  Flour  &  Paper  Co.  v. 
Kelley,  70  Wis.  298,  35  N.  W.  542. 

A  ditch  or  canal  leading  from  a  harbor  past 
the  land  of  several  private  owners,  which  is 
filled  with  water  from  the  harbor  and  is  not  of 
itself  a  watercourse,  is  subject  to  condemna- 
tion by  a  railroad  for  a  right  of  way  for  Its 
tracks,  or  may  be  required  to  be  filled  up  by 
the  municipality.  Llgare  v.  Chicago,  M.  &  N. 
B.  Co.  166  111.  249,  46  N.  E.  803. 

A  lower  owner  on  a  channel  formed  for  the 
drainage  of  a  mine  has  no  right  to  the  flow  of 
water  in  the  channel  as  against  an  intermedi- 
ate owner,  so  as  to  be  entitled  to  recover  In  case 
be  diverts  the  water  from  the  stream,  since 
the  lower  owner  has  no  right  to  compel  upper 
owners  to  permit  the  water  to  flow  through  their 
lands  for  his  benefit,  and  consequently  he  has 
no  right  of  action  If  they  refuse,  although  it 
may  have  continued  to  flow  along  such  course 
for  a  period  of  sixty  years.  Wood  v.  Waud,  3 
Exch.  748,  18  L.  J.  Exch.  N.  S.  305,  18  Jur.  742. 

A  watercourse,  though  artificial,  may  have 
been  originally  made  under  such  circumstances, 
and  have  been  so  used,  as  to  give  all  the  rights 
that  would  have  attached  to  a  natural  stream. 
Sutcllffe  V.  Booth,  32  L.  J.  Q.  B.  N.  8.  136,  0 
Jur.  N.  S.  1037. 

As  between  the  respective  users  of  an  artifi- 
cial stream  rights  may  be  acquired  by  lapse  of 
time,  although  none  can  be  acquired  to  compel 
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the  continuance  of  the  stream.  Arkwrlght  y. 
Gell,  5  Mees.  ft  W.  203,  2  Horn  &  H.  17. 

Riparian  rights  identical  with  those  attach- 
ing to  natural  streams  may  be  acquired  by  pre- 
scription in  artificial  watercourses  of  a  per- 
manent nature.  Blackbume  v.  Somers,  Ir.  L. 
R.  6  Eq.  1. 

Where  no  one  can  tell  when  the  artificial 
part,  if  any,  of  the  watercourse  was  made,  and 
there  has  been  a  flow  of  the  stream  from  time 
immemorial,  the  watercourse  must  be  deemed 
a  natural  stream  throughout.  Roberts  ▼. 
Richards,  44  L.  T.  N.  S.  271,  50  L.  J.  Ch.  N.  8. 
207. 

One  who  purchases  the  right  to  use  water 
for  his  mill,  which  has  been  taken  out  of  a  nat- 
ural stream  and  formed  into  an  artificial  one, 
will  acquire  riparian  rights  which  will  give 
him  a  right  of  action  against  one  who  attempts 
to  divert  the  water  higher  up  the  stream. 
Holker  t.  Poritt,  L.  R.  8  Exch.  107,  42  L.  J. 
Exch.  N.  8.  85,  21  Week.  Reg.  414. 

The  diversion  of  a  stream  of  water  through 
an  artificial  channel  for  the  supply  of  power  to 
a  mill  may  render  the  mill  owner  a  riparian 
proprietor  so  as  to  give  him  a  right  of  action 
for  the  diversion  of  the  stream  by  the  upper 
owner.  Nuttall  v.  Bracewell,  L.  R.  2  Exch.  1, 
36  L.  J.  Exch.  N.  S.  1,  12  Jur.  N.  8.  080,  15 
L.  T.  N.  S.  318,  4  Hurlst.  &  C.  714. 

Prescriptive  righU, 

The  right  to  flow  land  may  be  acquired  by 
prescription.  Johnson  v.  Boorman,  68  Wis. 
268,  22  N.  W.  514. 

But  a  right  to  flow  water  back  on  an  upper 
mill  right  cannot  be  acquired  by  use  for  less 
than  the  period  required  to  gain  rights  by  pre- 
scription, although  the  upper  one  is  not  In  use 
at  the  time  the  dam  is  erected.  King  v.  Tiff- 
any, 0  Conn.  162. 

So,  a  municipal  corporation  will  not,  as 
against  the  rights  of  riparian  owners  whose 
lands  were  flooded  under  the  mllldam  act,  ob- 
tain a  right  to  continue  the  flooding  after  the 
mill  Is  abandoned,  by  expending  money  in  Im- 
proving streets  with  reference  to  the  new  level 
of  the  pond,  and  in  improving  the  dam.  Al- 
bert Lea  V.  Davles  (Minn.)  82  N.  W.  1104. 

The  right  to  maintain  an  artifldal  water- 
course may  be  acquired  by  prescription.  Bee- 
ston  V.  Weate,  5  El.  &  Bl.  086,  25  L.  J.  Q.  B.  N. 
S.  115,  2  Jur.  N.  S.  540 ;  Drewett  v.  Sheard,  7 
Car.  &  P.  465;  Cole  v.  Bradbury,  86  Me.  880, 
29  Atl.  1097. 

A  right  to  an  artifldal  channel  In  which  the 
water  from  springs  is  diverted  from  their  nat- 
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which  the  disputed  strip  of  land  along  the 
lake  front,  bounded  on  the  east  by  the  west 
line  of  tlie  street,  which  was  formerly  dry 
land,  has  since  been  covered  by  water. 

(7 )  The  trustees  of  the  village  authorized 
the  oommencemcnt  of  this  action. 

From  the  aforesaid  facts  the  court  found 
that  the  public  rights  in  the  lake  between 
the  points  mentioned  reached  the  boundary 
of  the  street,  no  private  zone  separating  the 
two,  and  that  plaintiff  was  entitled  to  a  per- 
manent injunction  restraining  the  defend- 
ant from  interfering  with  the  public  travel 
to  and  from  the  lake  or  the  navigation  of  the 
lake  within  such  territory.  Judgment  was 
entered  accordingly  from  which  Uiis  appeal 
was  taken. 

Mr,  T.  W.  Haisht,  for  appellants: 
The  user  of  the  water  by  the  public,  so 
long  as  the  land  under  it  is  not  filled  in,  or 


otherwise  cut  off  fropi  the  main  water,  is 
not  adverse.  Consequently  the  public  can 
acquire  no  right  in  this  respect  by  prescrip- 
tion. 

Boston  V.  Lecraw,  17  How.  426,  15  L.  cd. 
1 18 ;  Diedrich  v.  itortkwestern  Union  R.  Co. 
42  Wis.  248,  24  Am.  Rep.  399;  WUIotc  Riryer 
Club  V.  Wade,  100  W^is.  86,  42  L.  R.  A.  305, 
76  N.  W.  273. 

The  question  is  simply  whether  the  Pe- 
waukee  village  corporation  can  take  away 
from  us,  without  due  process  of  law  or  any 
process  of  law,  the  right  to  reclaim  and  use 
our  properly  acquired  real  estate  because  we 
have  chosen  to  permit  its  submergement  up 
to  the  present  time. 

The  public  use  is  not  adverse  to  the  title 
or  possession  of  the  owner,  and  being  per- 
mitted by  law,  and  not  actionable,  it  will 
not  ripen  into  title  by  lapse  of  time. 

Boston  Mfg,  Co,  v.  Burgin,  114  Mass.  340: 


ural  course  may  be  acquired  by  prescription. 
French  Hoek  Comra  ▼.  Hugo,  L.  U.  10  App. 
Cas.  336. 

The  right  to  conduct  the  water  from  a  mill 
through  an  artlflcial  channel  located  on  the 
land  of  another  may  be  acquired  by  prescrip- 
tion. Prescott  V.  White,  21  Pick.  841,  32  Am. 
Dec.  266. 

But  unless  a  mill  owner  has  acquired  a  right 
in  an  artificial  outlet  from  his  mlllpond  which 
runs  over  a  highway,  by  prescription  or  con- 
tract, he  cannot  complain  if  It  Is  closed  by  the 
proper  authorities  in  the  exercise  of  proper  and 
suitable  means  of  repairing  the  highway. 
Drew  V.  Westfleld,  124  Mass.  t61. 

The  owner  of  one  end  of  a  dam  may  acquire 
a  prescriptive  right  in  the  continued  mainte- 
nance of  the  other  end.  Warren  v.  Westbrook 
Mfg.  Co.  88  Me.  58,  35  L.  R.  A.  388,  33  Atl. 
665. 

The  owner  of  artificial  works  may  acquire 
rights  by  actual  appropriation  as  against  the 
riparian  proprietor,  and  the  extent  of  the  right 
is  to  be  determined  by  the  extent  of  the  appro- 
priation during  the  period  necessary  to  establish 
a  presumption  of  right.  Mitchell  v.  Parks,  26 
Ind.  368. 

A  municipal  corporation  may  acquire  by  pre- 
scription the  right  to  open  locks  in  times  of 
anticipated  floods  for  the  protection  of  its  lands 
against  overflow.  Simpson  v.  Godman Chester 
[1897]  A.  C.  696,  77  L.  T.  N.  S.  409,  66  L.  J. 
Ch.  N.  S.  770,  Affirming  [1896]  1  Ch.  214,  65 
L.  J.  Ch.  N.  S.  154,  73  L.  T.  N.  S.  423. 

The  question  how  far  a  preecrlptlve  right 
to  the  use  of  water  flowing  in  an  artificial 
channel  may  be  acquired  is  so  close  to  that  of 
the  reciprocal  easement  in  an  artificial  course 
maintained  by  another  that  some  care  Is  re- 
quired to  distinguish  the  two  questions.  Yet 
the  distinction  Is  plain.  If  an  adverse  use  is 
actually  made  of  the  water  there  would  seem 
to  be  no  doubt  but  that  time  would  perfect  the 
right.  But  that  is  quite  different  from  mere- 
ly acquiescing  In  the  flow  through  an  artificial 
channel  maintained  for  another's  benefit. 

A  prescrlpitlve  right  may  be  acquired  to  water 
flowing  through  an  artificial  aqueduct  upon  the 
land  of  another.  Watldns  v.  Peck,  13  N.  H. 
860,  40  Am.  Dec.  156. 

Enjoyment  for  the  prescriptive  period  of 
water  from  an.  artificial  channel  cut  for  the 
benefit  of  several  property  owners  to  carry  the 
water  of  a  natural  stream  will  give  a  right  to 
its  continued  fiow.  Powell  v.  Butler,  Ir.  Rep.  5 
C.  li.  309. 

The  right  to  the  use  of  water  in  an  artificial 
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channel  may  be  acquired  by  prescription.  But 
It  is  intimated  that  no  correlative  right  is  ac- 
quired 90  that  one  benefited  by  the  discharge 
of  the  water  through  that  stream  can  insist  on 
its  continuance.  Norton  v.  Volentine,  14  Vt. 
246,  39  Am.  Dec.  220. 

It  is  held,  however,  that  to  acquire  a  right 
to  the  fiow  of  the  water  there  mu9t  have  been 
an  intention  that  the  artificial  channel  should 
be  permanent. 

The  right  to  the  fiow  of  water  along  an  artifi- 
cial channel  could  not  be  acquired  under  the 
English  act  of  2  &  3  Wm.  IV.  by  prescription 
unless  the  circumstances  under  which  it  was 
made  show  that  it  was  Intended  to  be  of  a 
permanent  character.  Gaved  v.  Martyn.  19  C, 
B.  N.  S.  732,  34  L.  J.  C.  P.  N.  S.  353,  11  Jnr. 
N.  S.  1017.  13  L.  T.  N.  S.  74. 

So,  rights  may  be  acquired  by  prescription  In 
an  artificial  watercourse  which  from  its  nature 
may  l)e  considered  as  permanent,  but  not  in 
one  which  must  be  considered  as  merely  tem- 
porary, as  In  the  drainage  of  a  mine.     Ihid, 

The  right  to  artificial  watercourses  as  against 
the  party  creating  them  must  depend  upon  the 
character  of  the  watercourse,  whether  It  be  of 
a  permanent  or  temporary  nature, — and  ux>on 
the  circumstances  under  which  it  was  created. 
The  enjoyment  for  twenty  years  of  a  stream  di- 
verted or  penned  up  by  permanent  embank- 
ments clearly  stands  u];>on  a  different  footing 
from  the  enjoyment  of  a  flow  oft  water  originat- 
ing in  the  mode  of  occupation  or  alteration  of 
another  person's  property,  and  presumably  of 
a  temporary  character  and  liable  to  variation. 
The  owner  of  a  colliery,  who  has  for  twenty 
years  drained  the  mine  over  the  land  of  anoth- 
er, cannot  be  required  to  continue  to  permit 
the  water  to  fiow  over  It  for  the  benefit  of  the 
lower  estate.  Wood  v.  Waud,  3  Exch.  748,  18 
L.  J.  Exch.  N.  S.  806,  13  Jur.  472. 

Where  an  artificial  watercourse  Is  constructed 
to  drain  a  mine  persons  using  the  water  must 
be  charged  with  notice  of  Its  temporary  char- 
acter, so  that  they  can  acquire  no  right  to  Its 
continuance  by  the  mere  lapse  of  time.  The 
lower  owner  has  only  the  right  to  use  such  a 
stream  for  any  purpose  to  which  It  is  applicable 
so  long  ns  It  is  continued  thereby.  The  right 
to  the  flow  being  based  on  a  presumption  of  a 
grant,  there  is  nothing  to  support  the  presump- 
tion in  such  a  caeie  because  the  mine  owner  will 
not  be  presumed  to  have  intended  to  grant  a 
right  which  will  Interfere  with  his  use  of  the 
mining  property.  Arkwrlght  v.  Cell,  5  Mees.  & 
W.  203,  2  Horn  &  H.  17. 

Where  there  is  nothing  to  Indicate  that  the 
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Post  V.  Pearsally  22  Wend.  425 ;  4  Lead.  Cas. 
Am.  Law  of  Real  Prop.  74;  Slater  v.  Ounn, 
170  Mass.  509,  41  L.  R.  A.  268,  49  N.  E. 
1017. 

The  contention  that  because  plaintiff 
adopted  an  ordinance  some  time  ago,  declar- 
ing tlie  end  of  the  lake  to  be  a  harbor,  and 
establishing  dock  limits  at  low- water  mark, 
the  village  had  thereby  acquired  the  right 
to  use  the  area  between  low-water  mark  and 
the  street  line,  on  defendant's  property,  for 
its  own  purposes,  is  a  preposterous  one 
upon  its  face. 

Madison  v.  Mayers,  97  Wis.  399,  40  L. 
R.  A.  635   et  seq.,  notes,  73  N.  W.  43. 

Messrs.  Ryan  Sc  Merton,  for  respond- 
ent: 

A  riparian  owner  on  navigable  water  may 
construct  in  front  of  his  land,  in  shoal  wa- 
ter, proper  wharves,  piers,  and  booms  in 
aid  of  navigation,  at  his  peril  of  obstructing 


it,  far  enough  to  reach  actual  navigable  wa- 
ter. This  is  a  private  right,  however,  rest- 
ing, in  the  absence  of  prohibition,  upon  title 
of  the  soil  under  the  water. 

Prietce  v.  Wisconsin  State  Land  d  Improv. 
Co.  93  Wis.  547,  33  L.  R.  A.  645,  67  N.  W. 
918. 

The  fact  that  the  east  end  of  Pewaukee 
lake  is  submerged  land  created  by  artificial 
means  does  not  change  the  rule. 

Mendota  Cluh  v.  Anderson,  101  Wis.  479, 
78  N.  W.  185;  Whisler  v.  Wilkinson,  22 
Wis.  576;  Volk  v.  Eldred,  23  Wis.  410; 
Weatherby  v.  Meiklejohn,  56  Wis.  73,  13  N. 
W.  697 ;  Smith  v.  Youmans.  96  Wis.  103,  37 
L.  R.  A.  285,  7  N.  W.  1115. 

While  the  title  of  a  riparian  owner  on 
navigable  or  public  waters  extends  to  ordi- 
nary low-water  mark,  yet  it  is  unques- 
tionably true  that  his  title  is  not  absolute 
except  to  ordinary  high-water  mark. 


diversion  of  the  water  into  en  artificial  chan- 
nel is  to  be  permanent,  owners  of  land  along 
the  old  channel  will  acquire  no  right  to  have  the 
dlTersion  continued.  So  held  where  the  water 
was  diverted  for  the  purpose  of  a  mill  race,  but 
the  water  was  reetored  to  the  ancient  channel 
whenever  neeessary  or  convenient  for  the  pur- 
poses of  the  mill.  Peter  v.  Caswell,  88  Ohio 
St.  518. 

But  it  was  held  that  the  use  for  a  period  of 
twenty  years  of  water  turned  Into  an  artifi- 
cial channel  for  the  purpose  of  draining  a  mine 
will  give  a  right  of  adverse  use  which  will  pre- 
vent the  mine  owner  from  afterwards  fouling 
the  water  so  as  to  render  it  unfit  for  use. 
Magor  V.  Chadwick,  11  Ad.  &  El.  571,  3  Perry 
&  D.  367,  4  Jur.  482.  This  case,  howover,  was 
limited  to  the  facts  found  in  it  in  Wood  v. 
Waud,  3  Exch.  748,  18  L.  J.  Exch.  N.  S.  805,  13 
Jur.  472. 

The  fact  that  a  stream  of  water  as  turned 
along  an  artificial  course  is  used  by  parties  who 
take  possession  of  a  mine  under  a  custom  by 
which  they  can  work  it  adversely  to  the  rights 
of  the  true  owner  by  paying  him  a  royalty  will 
not  prevent  the  presumption  of  a  grant  in  favor 
of  the  owner  when  he  again  becomes  possessed 
of  the  land,  through  which  It  runs.  Irvimey  v. 
Stocker,  35  L.  J.  Ch.  N.  S.  467,  L.  R.  1  Ch.  396. 

Dams  may  be  so  long  continued  upon  a 
stream  that  the  natural  flow  is  no  longer  the 
rightful  one.  Warren  v.  Westbrook  Mfg.  Co. 
88  Me.  58,  35  h.  R.  A.  388,  33  Atl.  665. 

So,  the  right  to  divert  or  change  the  channel 
of  a  stream  may  be  acquired  by  prescription. 

Where  a  channel  is  cut  to  straighten  a  water- 
course, and  the  water  flows  in  the  new  channel 
for  a  number  of  years,  a  railroad  company  in 
constructing  Its  road  through  the  property  is 
bound  to  treat  the  new  channel  as  the  water- 
course, and  cannot  obstruct  it  to  the  Injury 
of  adjoining  owners.  Missouri  P.  R.  Co.  v. 
Keys,  55  Kan.  205,  40  Pac.  275. 

But  twenty  years'  adverse  possession  of  a 
diverted  watercourse  is  Indispensably  neces- 
sary to  defeat  the  proprietor  of  the  ancient 
channel,  and  to  repel  his  reclamation  of  his 
right.  Campbell  v.  Smith,  8  N.  J.  L.  140,  14 
Am.  Dec.  400. 

Reciprocal  rights. 

In  the  absence  of  peculiar  circumstances  suf- 
ficient to  constitute  an  estoppel  upon  the  owner 
of  the  prescriptive  right,  or  to  give  the  adverse 
party  himself  an  adverse  right,  the  better  opin- 
ion Is  that  the  mere  acquisition  of  a  prescrip- 
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tive  right  to  an  artificial  condition  of  water 
will  Impose  no  obligation  to  maintain  such  con- 
dition. The  reason  for  this  Is  that  adverse  use 
is  necessary  to  establish  prescriptive  rights. 

The  upper  proprietor  upon  a  stream  cannot 
acquire  a  right  to  hold  back  the  water  by  the 
fact  that  the  lower  proprietor  has  constructed 
a  reservoir  on  bis  own  hiqd  to  regulate  the  flow 
of  the  water  so  that  less  is  required  than  would 
be  required  by  the  natural  fiow.  But  in  case 
the  lower  owner  desires  to  abandon  the  reser- 
voir he  may  Insist  on  the  natural  fiow  of  the 
stream  uninterrupted  by  the  acts  of  the  upper 
proprietor,  unless  the  right  to  hold  back  the 
water  has  been  acquired  by  adverse  use  for  the 
statutory  ];)erlod.  Buddington  v.  Bradley,  10 
Conn.  218,  26  Am.  Dec.  386. 

Ihe  existence  of  &  sluice  or  space,  left  by 
owners  of  flats  in  fllllng  in  the  land,  through 
which  the  tide  Is  permitted  to  ebb  and  fiow  for 
the  period  prescribed  by  the  statute  for  the  ac- 
quisition of  title  to  real  estate,  will  not  give  the 
inland  owners  a  right  to  the  flow  of  the  water 
so  as  to  prevent  the  shore  owners  from  fllllng 
the  mouth  of  the  sluice  so  as  to  exclude  the 
water  from  flowing  Into  it.  This  is  put  upon 
the  ground  that  the  channel  was  not  a  water- 
course to  which  riparian  rights  would  attach, 
and  that  there  had  been  no  adverse  user  which 
^^uld  give  a  title  by  adverse  possession. 
Chamberlain  v.  Hemingway,  63  Conn.  1,  22  L. 
R.  A.  45,  27  Atl.  239. 

Conversely,  mere  permissive  use  Is  not  sufll- 
cient. 

In  order  to  ripen  Into  a  prescriptive  right 
the  user  of  the  artificial  channel  must  have  been 
under  a  claim  of  right,  and  not  by  the  mere 
permission  of  the  owner  of  the  servient  estate. 
Malcolm  v.  Hunter,  6  Ont.  Rep.  102  ;  Brady  v. 
Sadler,  16  Ont.  Rep.  49. 

Where  water  is  carried  through  an  artificial 
channel  for  drainage  purposes,  which  is  tapped 
by  an  adjoining  owner  for  the  purpose  of  sup- 
plying a  tank  with  water,  the  drain  being  mere- 
ly an  artificial  one,  and  not  essentially  of  a 
permanent  character,  the  enjoyment  thereof  for 
the  procurement  of  the  supply  for  the  tank 
must  be  regarded,  not  as  of  right,  but  as  per- 
missive merely,  and  the  channel  may  be 
changed  at  the  pleasure  of  the  one  who  con- 
structed it.  Hanna  v.  Pollock  (1898)  2  Irish 
Rep.  532. 

The  flow  of  water  from  a  drain  made  for  the 
purpose  of  agriculture  for  a  period  of  twenty 
years  does  not  give  a  right  to  the  lower  pro- 
prietor to  Its  continued  flow  so  as  to  prevent  the 
alteration  of  the  drain  for  the  Improvement  of 


842 


WisooifBiH  Supreme  Coubt. 


Mat, 


Carpenter  v.  Hennepin  County  Comra.  66 
Minn.  513,  68  N.  W.  296;  Fulmer  v.  Wil- 
liam^,  122  Pa.  191,  1  L.  R.  A.  603,  15  Atl. 
726 ;  Wilkins  v.  Nicolai,  99  Wis.  178,  74  N. 
W.  103. 

The  public  has  a  right  to  build  a  wharf 
for  public  purposes  where  a  street  abuts  on, 
or  is  bounded  by,  navigable  waters. 

Backus  V.  Detroit,  49  Mich..  110,  13  N.  W. 
380. 

Open,  notorious,  and  continued  use,  with- 
out objection,  for  more  than  twenty  years 
unexplained,  establishes  the  fact  of  adverse 
right  from  the  beginning,  and  a  perfect  right 
by  prescription. 

Carmody  v.  Mulrooney,  87  Wis.  552,  68  N. 
W.  1109;  Wilkina  v.  Nicolai,  99  Wis.  178, 
74  N.  W.  103. 

Uarshally  J.,  delivered  the  opinion  of  the 
court: 

It  is  the  settled  law  that  submerged  lands 


of  lakes  within  the  boundaries  of  the  state 
belong  to  the  state  in  trust  for  pnUic  use, 
substantially  the  same  as  submerged  Ivods 
under  navigable  waters  at  common  lav. 
Upon  the  admission  of  the  state  into  the  Un- 
ion the  title  to  such  lands,  by  operation  <rf 
law,  vested  in  it  in  trust  to  preserve  to  the 
people  of  the  state  forever  the  comraon 
rights  of  fishing  and  navigation  and  suck 
other  rights  as  are  incident  to  puUic  waters 
at  common  law,  which  trusteeship  is  invioUr 
ble,  the  state  being  powerless  to  diange 
the  situation  by  in  any  way  abdicatii^  ita 
trust.  Priewe  v.  Wisconsin  State  Land  6 
Improv,  Co.  93  Wis.  534,  33  L.  R.  A.  645,  67 
N.  W.  918;  Willow  River  Club  v.  WadCy  100 
Wis.  86,  42  L.  R.  A.  306,  76  N.  W.  273;  IIU- 
nois  C.  R,  Co,  v.  Illinois,  146  U.  S.  387-452, 
36  L.  ed.  1018-1042,  13  Sup.  Gt.  Rep.  110; 
Shively  v.  Botclby,  152  U.  S.  1,  38  L.  ed.  331, 
14  Sup.  Ct.  Rep.  548;  ReveU  v.  People,  177 
III.  408,  43  L.  R.  A.  790,  62  N.  E.  1052. 


the  upper  estate.  This  Is  put  upon  the  srround 
that  the  character  of  the  watercourse  is  tempo- 
rary merely,  depending  upon  the  mode  which 
the  upper  owner  had  adopted  for  draining  his 
land.  Also  that  the  user  by  the  lower  owner 
had  not  been  adverse.  Greetrex  v.  Hayward, 
8  Exch.  291. 

The  owner  of  a  mill  on  a  stream  will  acquire 
no  prescriptive  right  to  have  the  water  flow  to 
his  dam  from  the  reservoir  of  an  upper  mill 
owner  by  using  for  the  prescriptive  period  the 
water  which  leaks  through  the  dam,  and  that 
which  Is  passed  by  the  running  of  the  upper 
mill.  Vllet  T.  Sherwood,  85  Wia  229.  The 
court  says  that  the  claim  that,  if  a  person  con- 
structing a  reservoir  upon  a  stream  for  his  own 
convenience  and  use  maintains  It  for  the  pre- 
scriptive period,  he  Is  bound  to  maintain  It 
forever  for  the  benefit  of  lower  property  own- 
ers, cannot  be  sustained.  The  upper  owner  may 
abandon  the  reservoir  should  it  become  onerous 
for  him  to  maintain  it,  or  should  it  cease  to  be 
beneficial  to  him. 

Where  a  railroad  company  conducts  water 
Which  has  been  diverted  from  its  natural 
course  by  the  construction  of  Its  roadbed  along 
its  right  of  way  In  an  artiflclai  channel,  an  ad- 
joining owner  can  acquire  no  prescriptive  right 
to  the  use  of  the  water  from  such  channel  while 
the  company  itself  Is  making  no  use  of  it,  since, 
the  chaomel  being  for  the  benefit  of  the  company 
on  its  own  land,  no  enjoyment  of  the  water 
from  it  can  create  a  prescriptive  right  in  ad- 
joining owners.  Palles,  Ch.  B.,  says  it  is  set- 
tled law  that  the  rights  to  the  water  flowing 
in  an  artiflclai  watercourse  constructed  by  a 
particular  person  upon  his  own  land  and  for 
his  own  benefit  are  not  regulated  by  the  law 
applicable  to  natural  watercourses,  but  are  to 
be  ascertained  by  a  view  of  the  purposes  for 
which  the  original  structure  was  built.  Mc- 
Evoy  V.  Great  Northern  B.  Co.  (1900)  2  Irish 
Rep.  325. 

Stated  In  Its  simple  form,  it  would  seem  that 
the  question  of  reciprocal  rights  could  present 
no  difficulty.  For  example,  probably  no  one 
would  contend  that  the  acquisition  of  a  pre- 
scriptive easement  to  drip  water  from  eaves 
onto  adjoining  property  would  Impose  the  duty 
of  forever  maintaining  the  eaves  for  the  benefit 
of  such  adjoining  property.  It  is  easy  to  lose 
sight  of  this  principle,  however,  as  the  cases 
become  complicated,  and  some  courts  have  gone 
to  the  extent  of  what  would  amount  to  com- 
pelling the  maintenance  of  the  eaves  when  the 
adjoining  owner  had  not  by  adverse  use  ac-i 
60  L.  R.  A. 


quired  a  right  thereto^  and  there  had  not  bees 
anything  sufiScIent  to  estop  the  eaves  owner 
from  removlfig  them.  The  weight  of  the  m- 
sonlng  ia  however,  in  favor  of  the  right  to  re- 
move the  eaves. 

In  Mason  v.  Shrewsbury  ft  H.  R«  Co.  L.  R.  6 
Q.  B.  678,  40  L.  J.  Q.  B.  N.  8.  293,  25  L.  T.  S. 
S.  239,  20  Week.  Rep.  14,  where  water  was  di- 
verted from  a  stream  for  use  in  a  canal,  and, 
after  the  channel  of  the  stream  had  been  dlsiin- 
ished  by  the  long  continued  diversion  It  vas 
restored,  and  not  being  contained  by  the  dlmlm- 
Ished  channel,  it  overflowed  the  banks  to  the 
Injury  of  the  riparian  owner,  Cockbum,  Oh.  J^ 
was  of  opinion  that  the  owner  of  the  serrlest 
tenement  could  acquire  by  the  mere  ezistttoe 
of  the  easement  no  right  as  against  the  owner 
of  the  dominant  tenement  to  a  continuance  of 
the  inversion,  so  that  there  was  no  liahUity  for 
the  injury.  He  says,  being  In  Its  very  nature 
a  right  created  for  the  benefit  of  the  domhiaat 
owner  Its  exerdse  by  him  cannot  operate  to 
create  a  new  right  for  the  benefit  of  the  servient 
owner.  Like  any  other  right.  Its  exercise  may 
be  discontinued  if  it  becomes  onerous  or  oetsei 
to  be  beneficial  to  the  party  entitled.  The  fact 
that  the  exercise  of  the  easement  is  of  advan- 
tage to  the  owner  of  the  servient  estate  will 
give  him  no  right  to  Insist  on  the  exercise  ef 
the  easement  on  the  part  of  the  dominant  owa- 
er.  An  easement  exists  for  the  benefit  of  tke 
dominant  estate  alone,  and  the  servient  owner 
acquires  no  right  to  insist  on  Its  continuance, 
or  to  ask  for  damages  on  Its  abandonment 

To  make  the  doctrine  of  prescription  appI^ 
cable  there  must  be  an  adverse  possession  or 
assertion  of  right  so  as  to  expose  the  party  to 
an  action  unless  he  had  a  grant,  for  it  is  the 
fact  of  his  being  exposed  to  an  action  and  the 
neglect  of  the  opposite  party  to  bring  suit,  that 
is  seized  upon  as  the  ground  for  presuming  a 
grant  in  favor  of  long  possession  and  enjoy- 
ment, upon  the  Idea  that  this  adverse  state  of 
things  would  not  have  been  submitted  to  if 
there  had  not  been  a  grant.  Where  one  erects 
a  dam  on  his  own  land,  and  another,  who  owns 
land  below.  Incidentally  derives  a  benefit  by 
availing  himself  of  the  protection  which  the 
dam  enables  him  to  give  his  land,  this  essen- 
tial for  presuming  a  grant  has  no  existence. 
Felton  V.  Simpson,  83  N.  C.  (11  I  red.  L.)  84. 

Where  the  owner  of  a  spring  supplied  by  per- 
colation only,  and  having  no  natural  outlet, 
constructs  an  artificial  channel  over  adjoining 
vacant  property  to  his  residence,  the  f^ct  that 
a  subsequent  occupant  of  such  vacant  property 


1S90. 


Pbwaukes  v.  Savoy. 


848 


The  title  of  the  state  to  submerged  lands, 
and  the  inviolability  of  the  state's  trustee  re- 
lation thereto,  as  indicated,  is  not  questioned 
by  appellants,  but  it  is  contended,  as  regards 
the  lake  in  question,  that  the  state's  title  is 
limited  to  lands  that  were  covered  by  water 
before  the  lake  level  waa  artificially  raised; 
that  though  the  artificial  water  line  now 
reaches  the  street,  there  is  a  strip  of  sub- 
merged land  between  that  and  the  boundary 
of  the  former  lake  level,  conceded  to  belong 
to  defendants  if  their  theory  of  the  law  is 
correct,  to  which  the  state  has  no  title  and 
which  they  have  a  right  to  reclaim  from  its 
artificial  condition  and  to  exclude  the  public 
therefrom.  So  the  primary  question  upon 
which  the  appeal  really  turns  is,  Has  the 
maintenance  of  the  artificial  level  of  the  lake 
for  upwards  of  twenty  years  given  to  the 
new   level,   as   regards   title   to  submerged 


lands,  all  the  characteristics  of  a  natural 
lake  to  the  same  extent?  The  trial  court 
answered  that  in  the  afiirmative.  No  other 
conclusion  could  have  been  reached  consist- 
ent witli  recent  decisions  of  this  court  on  the 
same  subject.  In  Smith  v.  Youmans,  96 
Wis.  103,  37  L.  R.  A.  285,  70  N.  W.  1116,  it 
was  held  that  an  artificial  condition  of  a 
watercourse  or  body  of  water,  maintained 
for  such  length  of  time  as  to  confer  the  right 
by  prescription  to  maintain  it  permanently, 
is  to  all  intents  and  purposes  the  natural 
condition.  That  was  a  case  of  the  artificial 
maintenance  of  an  artificial  laJce  level  for 
more  than  twenty  years  substantially  the 
same  as  in  this  case.  True,  the  ultimate 
question  for  decision  was.  Has  a  riparian 
proprietor,  in  the  circumstances  mentioned, 
the  right  to  insist  upon  the  artificial  level  of 
the  water  being  maintained?  but  ihe  conclu- 


Is  permitted  to  enjoy  the  water  flowing  through 
the  artificial  channel  for  fifteen  years  glTcs  him 
no  right  to  its  contlnaed  enjoyment  so  as  to 
prevent  the  owner  of  the  spring  from  stop- 
ping the  flow.  This  is  put  upon  the  ground  that 
if  the  owner  of  the  spring  would  have  had  no 
right  to  complain  of  the  act  of  the  intermediate 
owner  in  tapping  the  channel  the  latter  would 
gain  no  prescriptive  right  to  the  use  of  the 
water.  Hanson  v.  McCue,  42  Cal.  808,  10  Am. 
Rep.  290. 

Rights  and  liabilities  in  respect  to  artlflcial 
streams  ^"hen  flrst  flowing  on  the  surface  are 
entirely  distinct  from  rights  and  liabilities  in 
respect  to  natural  streams  so  flowing.     Unin- 
terrupted user  of  the  land  of  a  neighbor  for  the 
prescriptive  period  for  receiving  such  water  is 
evidence  of  the  fact  that  the  land  from  which 
fthe  water  Is  sent  has  become  the  paramount 
estate.     But  such  user  of  the  right  of  sending 
down  the  water  is  of  itself  alone  no  evidence 
that  the  land  from  which  the  water  is  sent  has 
become  subject  to  the  servitude  of  being  bound 
^  to  send  the  water  on  to  the  land  of  the  neigh- 
\  bor  below.     A  right  of  disposal  is  no  evidence 


I  that  the  party  exercising  it  is  bound  to  send 
\oo  the  water  to  his  neighbor's  land.  There 
Way,  however,  be  additional  circumstances  by 
Which  that  presumption  might  be  raised  or  the 
tight  proved.  Gaved  v.  Martyn,  19  C.  B.  N.  S. 
f  32,  84  L.  J.  C.  F.  N.  S.  353,  11  Jur.  N.  S.  1017, 
is  L.  T.  N.  S.  74. 

Where  the  inhabitants  of  a  village  construct 
an  artiflclail  channel  to  conduct  water  from  a 
spring  to  the  village,  and  continue  the  chan- 
nel past  the  village  for  the  purpose  of  afford- 
ing an  escape  for  surplus  water  in  times  of 
rains,  one  through  whose  land  the  continuation 
runs,  who  never  has  any  right  to  anything  but 
the  surplus  water,  acquires  no  right  to  the  con- 
tinuance of  the  channel,  so  that  he  can  pre- 
vent the  village  from  diverting  the  water  from 
It.     Mitchell  V.  Parks,  26  Ind.  868. 

The  maintenance  of  a  dam  so  as  to  form  a 
reservoir  of  a  stream  and  chain  of  lakes  con- 
nected by  It  for  a  sufficient  time  to  create  a 
right  by  prescription  grl'^es  the  owners  of  the 
land  flooded  no  corresponding  right  to  have  the 
dam  maintained  for  their  benefit,  the  dam  be- 
ing of  a  peri^able  nature,  and  the  owner  being 
liable  for  the  injuries  which  may  be  caused  to 
persons  further  down  the  stream  by  the  burst- 
ing of  the  dam.  Kray  v.  Muggll.  77  Minn.  231, 
45  L.  R.  A.  218,  79  N.  W.  964.  1026,  1064. 
The  court  says  It  is  rather  difficult  to  see  on 
what  principle  such  a  reciprocal  prescriptive 
right  can  be  sustained,  and  especially  so  In  this 
case.  IMaintlff's  land  was  wild  and  unoccupied 
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by  him  and  his  grantors  during  all  the  time  In 
wiiich  the  owners  of  the  mJll  were  acquiring 
their  prescriptive  right.  How  can  the  owner 
of  wild  and  unoccupied  land  acquire  therein  a 
prescriptive  right  which  he  has  never  used  and 
never  even  asserted.  But  the  court  did  not  de- 
cide whether  or  not  it  was  possible  to  acquire 
such  a  reciprocal  easement,  saying  that  in  the 
cases  In  which  it  had  been  upheld  the  equities 
were  strong  and  the  result  arrived  at  should  be 
sustained  on  the  ground  of  equitable  estoppel. 
In  each  ct  the  caaea,  the  parties  made  valuable 
and  substantial  improvemeivts,  relying  on  the 
apparently  permanent  character  of  the  change 
or  diversion,  and  there  were  no  counter  equities 
entitled  to  very  much  consideration.  v 

Where  an  owner  for  his  own  convenience^ 
creates  an  artlflcial  watercourse  for  the  pur-  ■ 
pose  of  discharging  surplus  water  upon  his; 
neighbor's  land,  he  obtains  at  the  expiration  of . 
the  statutory  period  a  right  to  continue  to  dls-i 
charge  it ;  but  the  neighbor  acquires  no  rightf 
to  insist  upon  the  continuance  of  the  flow.  The 
reason  for  this  is  that  the  easement  arises  for 
the  beneflt  of  the  land  from  which  the  water  is 
discharged,  and  continues  to  exist  because  of  tlie 
continuance  of  the  beneflt  of  that  land  and  for 
that  purpose  alone.  It  is  no  concern  of  the 
owner  of  the  dominant  tenement  what  nse  is 
made  of  the  water  by  the  servient  tenement  aft- 
er its  discharge  upon  him ;  he  has  no  right  to 
Interfere  with  any  use  to  which  the  owner  of 
the  servient  tenement  may  choose  to  put  it,  and 
no  means  of  doing  so  except  by  terminating  his 
own  eaaement.  But  the  owner  of  the  servient 
tenement  taking  the  water  by  an  artificial,  and 
not  by  the  natural,  stream  takes  It  with  notice 
(hat  the  stream  Is  created  for  the  convenience 
of  the  dominant  tenement,  and  that  it  may  be 
diverted  when  his  purpose  has  been  served. 
There  is,  therefore,  from  the  beginning,  not 
only  the  absence  of  that  enjoyment  of  the  water 
AS  a  right  necessary  to  entitle  the  owner  of  the 
servient  tenement  to  a  reciprocal  easement,  but 
a  submission  from  the  beginning  to  a  burden 
imposed  by  the  dominant  owner.  Under  such 
circumstances  the  fact  that  the  burden  Is  con- 
tinued to  be  imposed  for  the  prescriptive  period 
cannot  alter  the  character  of  the  easement,  and 
convert  the  dominant  into  the  servient  estate. 
Oliver  V.  Lockie,  26  Ont.  Rep.  28. 

The  state  does  not,  by  changing  the  course 
of  a  stream  to  accommodate  the  route  of  a 
canal,  undertake  to  keep  the  banks  effecting  the 
diversion  In  repair  so  as  to  be  liable  in  case 
they  are  permitted  to  become  weak  so  that  flood 
water  following  the  old  channel  Injures  prop- 
erty along  its  banks,  if  no  more  Injury  was  done 
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sion  wa«  reached,  as  a  deduction  from  the 
general  principle  that  an  artificial  condition 
of  a  body  of  water,  maintained  for  more  than 
twenty  years  under  such  circumstances  as  to 
extinguish  the  right  of  the  owners  of  land 
affected  by  it  to  object  to  its  continuance, 
becomes  its  natural  condition  with  all  the 
incidents  thereof.  The  same  subject  was  be- 
fore the  court  again  in  the  very  recent  case 
of  Mendota  Club  v.  Anderson,  101  Wis.  479, 
78  N.  W.  185.  True,  the  question  there  was 
whether  the  common  rights  of  fishing  and 
navigation  extended  correspondingly  to  an 
artificially  increased  level  of  the  lake  that 
had  been  maintained  for  about  half  a  cen- 
tury, and  it  was  decided  in  the  affirmative. 
But  as  in  Smith  v.  Youmans  the  result  was 
reached  as  a  deduction  from  the  principle 
that  an  artificial  condition,  by  lapse  of  time, 
under  such  circumstances  as  were  shown,  be- 


comes the  natural  condition.  Having  deter- 
mined the  governing  legal  principle,  it  was 
said  in  the  first  case,  that  riparian  rights 
must  be  determined  with  reference  to  the  ar- 
tificial level  the  same  as  if  it  were  the  nat- 
ural level;  and  in  the  la^st  case  that  the 
right  to  fish  and  hunt  and  navigate  must  1>e 
determined  with  reference  to  the  artificial 
condition,  the  same  as  if  it  were  the  natural 
condition;  and  in  this  case  the  court  held 
that  the  title  to  the  bed  of  the  lake  must  be 
determined  with  reference  to  the  artificial 
level  of  the  water  the  same  as  if  it  were  the 
natural  level.  It  can  easily  be  seen  that 
each  conclusion  was  a  logical  result  of  the 
existence  of  the  principle  common  to  all. 
There  is  no  escaping  that.  If  the  principle 
is  right  the  results  followed  necessarily. 
When  we  say  that  the  new  level  of  the  lake 
has  become  its  natural  level,  we  say  that  the 


than  would  have  been  done  if  the  channel  had 
not  been  changed.  Stone  v.  State,  138  N.  Y. 
124,  33  N.  E.  733.  The  court  says  the  state 
was  under  no  obligation  to  maintain  the  guard 
bank  in  repair  to  protect  lands  which  would 
have  been  Hooded  to  the  same  extent  If  the  im- 
provement had  not  been  made. 

There  are  a  few  ca^es  which  appear  to  have 
lost  sight  of  the  principle  ecrtabllshed  by  the 
above  decisions.  In  a  Soath  Carolina  case  it 
wvis  held  that  where,  for  the  prescriptive  period, 
the  upper  proprietor  has  held  back  the  water 
of  the  ertream  to  aid  In  the  cultivation  of  his 
land,  of  which  coodUlon  the  lower  proprietor 
has  taken  advantage  to  facilitate  the  cultiva- 
tion of  his  own  land  free  from  the  water  which 
would  otherwise  have  flowed  there,  the  upper 
proprietor  cannot  cut  the  dam  and  let  the  water 
down  on  the  lower  proprietor  to  his  Injury. 
Middleton  v.  Gregorie,  2  Rlch..L.  638. 

So,  In  Maine  It  has  been  held  that  owners  of 
m>ill  rights  may,  by  the  enjoyment  for  more  than 
twenty  years  of  the  flow  of  water  to  their  nills 
created  by  artificial  works  by  an  upper  o'^ner 
diverting  the  water  to  their  side  of  the  stream, 
acquire  a  riglit  to  the  continued  enjoyment  so 
as  to  prevent  the  upper  owner  from  diverting 
the  same.  Murchle  v.  Gates,  78  Me.  300,  4  Atl. 
698. 

There  would  seem  to  be  no  ground  to  support 
the  two  preceding  cases.  In  both  these  was  a 
mere  permissive,  and  not  an  adverse,  use  of  the 
advantage  gained  by  a  change  within  the  nat- 
ural channel  of  the  stream,  and  this,  on  prin- 
ciple. Is  not  sufficient  to  confer  prescriptive 
rights. 

In  Belknap  v.  Trimble,  3  Paige,  577,  which 
seems  to  be  the  case  In  which  this  doctrine  of 
reciprocal  easement  originated,  the  facts  were 
that  defendant  claimed  the  right  to  fasten  the 
gates  of  a  storage  dam  at  the  head  of  a  stream, 
wliich  would  prevent  the  use  of  the  water  by 
mill  owners  along  the  stream.  This  of  Itself 
was  sufficient  to  sustain  the  bill  under  the  doc- 
trine of  riparian  rights.  It  further  appeared, 
most  of  the  complainants  had,  by  performing 
labor  upeu  the  pond  and  outlet  and  the  enjoy- 
ment of  the  benefit  thereof,  acquired  a  common 
easement  in  It,  which  was  sufficient  to  maintain 
the  bill  under  the  contract  doctrine  set  out 
above.  But  the  chancellor,  aft-fir  stating  that 
prescriptive  rights  could  be  a?Jqulred  by  the 
adverse  enjoyment  of  water  in  a  particular  way, 
continues:  "I  apprehend  also  that  this  rule 
must  be  reciprocal ;  and  that  a  proprietor  at 
the  head  of  a  stream,  who  has  changed  the  nat- 
ural flow  of  the  waters,  and  has  continued  such 
change  for  more  than  twenty  years,  caunot 
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afterwards  be  permitted  to  restore  it  to  Its  nat- 
ural state  when  it  will  have  the  effect  to  de- 
stroy the  m-ills  of  other  proprietors  below, 
which  have  l)€en  erected  in  reference  to  such 
change  In  the  natural  flow  of  the  stream." 

It  thus  appears  that  there  is  very  little  in 
Belknap  v.  Trimble  to  support  the  doctrine  of 
reciprocal  rights. 

In  a  Wisconsin  case  it  was  stated  that  an 
artificial  condition  or  state  x>f  flowing  water 
founded  upon  prescription  becomes  a  substitute 
for  the  natural  condition  previously  existing 
from  which  a  right  arises  on  the'  part  of  those 
interested  to  have  the  new  condition  maintained. 
Smith  V.  Youmans,  96  Wis.  103,  37  L.  R.  A. 
285,  7  N.  W.  1115.  In  that  case  it  appeared 
that  a  mill  owner  had  dammed  the  outlet  and 
raised  the  level  of  a  lake,  and  that  improve- 
ments had  been  made  upon  the  lake  shores  with 
refei-^nce  to  its  new  level.  The  court  held  that 
so  long  as  the  right  to  maintain  a  higher  level 
of  the  lake  was  asserted  it  must  be  exercised 
in  such  a  way  as  not  to  injure  the  owners  of 
shore  property.  But  the  court  str<M]^ly  inti- 
mates that  the  right  to  raise  the  lake  level 
might  be  esrtirely  abandoned  at  the  pleasure  of 
the  mill  owner. 

Changing  channels. 

There  is  a  line  of  cases  in  which  the  right 
to  restore  diverted  streams  to  their  ancient 
channels  has  been  denied,  but  they  are  placed 
on  a  higher  ground  than  that  of  reciprocal 
easements. 

If  a  change  in  the  channel  of  a  stream  af- 
fects other  proprietors  favorably,  and  the  one 
on  whose  land  the  change  is  made  acquiesces  in 
the  stream  running  in  the  new  channel  so  long 
that  new  rights  may  accrue  on  faith  of  the  new 
state  of  the  stream,  the  party  Is  bound  by  such 
acquiescence,  and  cannot  return  the  stream  to 
its  old  channel.  Ford  v.  Whltlock,  27  Vt.  265. 
The  court  says  the  case  is  analogous  to  the 
rules  of  law  which  have  been  applied  to  dedica- 
tion to  public  use  of  land  or  the  use  of  land. 
The  law  as  to  running  streams  is  analogous  to 
public  rights  like  highways  and  commons,  Inas- 
much as  a  large  number  of  persons  have  an  in- 
terest in  fresh-water  streams,  and  they  are 
therefore  quasi  of  public  concern. 

Where  a  low«er  riparian  proprietor  diverts 
the  water  into  an  artificial  channel  into  whiirh 
the  upper  proprietors  vent  water  from  their 
mills  for  the  prescriptive  period,  they  will  ac- 
quire a  right  to  it  by  dedication  and  subsiltu- 
tion,  and  it  cannot  be  returned  to  the  ancient 
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title  to  all  the  submerged  lands  in  the  pres- 
ent condition  of  things  is  in  the  state;  that 
the  entire  body  of  water  is  subject  to  the 
common  right  of  fishing  and  navigation  and 
to  the  other  incidents  of  navigable  waters, 
and  that  the  title  to  lands  bordering  on  the 
lake  stops  at  precisely  the  same  line  that 
would  govern  if  the  water,  in  a  state  of  na- 
ture, reached  to  the  height  of  its  artificial 
condition. 

The  above-stated  principle  having  been, 
upon  due  consideration,  firmly  declared  to 
be  the  law,  on  the  several  occasions  indicat- 
ed, it  is  sufficient  now  to  refer  to  our  pre- 
vious adjudications  without  rediscussing  the 
subject  at  length  or  reviewing  the  holdings 
of  other  courts.  Our  attention  is  called  to 
some  authorities  to  the  effect  that  mere  per- 
missive use  by  one  or  several  persons,  of 
the  property  of  another,  however  long  con- 


tinued, will  not  take  the  title  of  the  latter 
and  vest  it  in  the  former.  That  doctrine  is 
familiar,  but  we  fail  to  perceive  its  applica- 
tion to  this  case.  The  land  in  controversy 
here  was  artificially  taken  into  the  lake  by 
the  owner  about  the  time  the  land  was  ac- 
quired from  the  United  States  in  1839,  and 
its  condition  in  that  regard  has  been  since 
maintained  by  those  in  the  chain  of  title 
from  the  original  owner  down  to  about  the 
time  of  the  commencement  of  this  action. 
When  the  owner  of  the  land  raised  the  lake 
level  so  as  to  cover  it,  such  land  immediate- 
ly became  subject  to  use  by  the  public  as  a 
part  of  the  natural  lake  bed,  not  by  permis- 
sion of  the  owner  of  the  paper  title,  but  by 
the  same  right  that  the  public  used  any 
other  part  of  the  lake.  The  owner  of  the 
land  possessed  no  right  to  exclude  the  pub- 
lic therefrom  so  long  as  the  waters  of  the 


channel  to  their  injary.     Delaney  v.  Boston,  2 
Harr.   (Del.)   489. 

Where  the  owner  of  land  through  which  runs 
a  watercourse  which  is  changed  by  a  freshet 
acquieseea  in  the  change  for  the  prescriptive 
period,  he  will  not  be  permitted  to  restore  the 
water  to  the  old  channel  against  the  objection 
of  persons  lower  down  on  such  channel.  Wood- 
bury V.  Short,  17  Vt.  888,  44  Am.  Dec.  344. 

One  who  has  acquired  a  prescriptive  right  to 
divert  the  water  from  a  stream  will  not  be  per- 
mitted to  restore  it  to  its  ancient  channel  to 
the  injury  of  owners  of  property  through  which 
the  channel  runs.  Mathewson  v.  Hoffman*  77 
Mich.  420,  6  L.  R.  A.  349,  43  N.  W.  879. 

Where  a  change  is  made  In  a  watercourse,  if 
riparian  owners  acquiesce  in  the  new  state  of 
the  stream  for  so  long  a  time  that  new  rights 
accrue  or  may  l>e  presumed  to  have  accrued, 
such  acquiescence  is  binding,  and  precludes  a 
re»toration  of  the  stream  and  its  surroundings 
to  their  original  condition.  Burk  v.  Simonsun, 
104  Ind.  173,  54  Am.  Rep.  304,  2  N.  E.  309,  3 
N.  i:,  826. 

Where  a  new  channel  has  been  formed  for  a 
watercoui'se,  and  laud  purchased  and  improve- 
ments made  on  the  faith  that  the  new  channel 
will  be  permanent,  and  it  continues  for  the  pre- 
scriptive period,  the  one  on  whose  land  the 
change  was  made  will  not  be  permitted  to  re- 
turn it  to  the  old  channel.  Smith  v.  Musgrove, 
32  Mo.  App.  241. 

Where,  by  consent  of  all  parties  interested, 
a  stream  is  for  the  benefit  of  a  highway  turned 
into  an  artificial  channel  along  its  side  so  as 
to  prevent  its  flowing  across  the  highway  ac- 
cording to  its  natural  course,  and  is  continued 
for  ten  years,  during  which  time  the  land  along 
the  old  course  Is  purchased  by  strangers,  the 
new  channel  will  in  their  favor  be  regarded  as 
the  natural  one,  so  that  it  cannot  be  turned 
again  into  the  old  channel  if  the  effect  will 
bo  to  flood  their  lands.  Melr  v.  Kroft  (Iowa) 
80  N.  W.  521. 

In  the  alM>ve  cases  the  principles  of  dedica- 
tion, estoppel,  and  contract  were  relied  on  as 
a  ground  of  decision.  But  in  a  New  Hampshire 
case  a  ruling  is  based  on  the  doctrine  of  recip- 
rocal easements,  as  well  as  that  of  estoppel. 
It  was  held  that  where  an  upper  owner  for  the 
benefit  of  his  mills  causes  water  to  fiow  in  an 
artificial  channel  for  the  prescriptive  period, 
he  cannot  return  it  to  its  ancient  channel 
against  the  objection  of  the  lower  owner,  al- 
though the  latter  has  made  no  use  oif  the  water 
during  that  time.  Shepardson  v.  Perlclns,  68 
N.  H.  354.  The  court  says  the  general  rule  by 
which  easements  are  acquired  is  reciprocal.  If 
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the  landowner,  having  changed  the  direction  of 
the  natural  stream,  were  to  suffer  others  who 
are  entitled  to  use  the  water  to  expend  money 
in  reference  to  such  use  under  the  t>ellef  that 
the  new  channel  was  to  be  permanent,  and  this 
was  known  to  him,  he  could  not  afterwards 
change  its  course  so  as  to  injure  the  party  who 
had  expended  his  money.  If  the  upper  owner 
does  an  act  whereby  a  state  of  things  Is  created 
which  he  cannot  change  without  materially  in- 
juring another  who  has  been  led  to  act  on  what 
he  himself  has  done  or  permitted,  the  court  ap- 
plies the  doctrine  of  equitable  estoppel. 

To  relieve  a  railroad  company  from  the  duty 
of  maintaining  a  passage  across  its  right  of 
way  for  a  watercourse  on  the  gronnd  that  the 
adjoining  owner  has  changed  the  course  into  a 
new  channel,  the  intention  to  make  a  perma- 
nent change  must  be  evidenced  by  an  unequivo- 
cal and  decisive  act  evincing  a  purpose  to  aban- 
don the  old  channel.  Mississippi  C.  R.  Co.  v. 
Mason,  51  Miss.  234. 

Public  rights. 

It  usually  requires  conduct  amounting  to  ded- 
ication or  abandonment  to  give  the  public 
rights  in  an  artificial  condition  of  a  body  of 
water  created  by  private  enterprise. 

The  public  righ.t  in  a  stream  is  measured  by 
the  condition  of  the  stream  in  its  natural  state. 
Connecticut  River  Lumber  Co.  v.  Olcott  Falls 
Co.  65  N.  H.  290,  13  L.  R.  A.  826,  21  Atl.  1090. 

There  are  no  rights  on  the  part  of  the  public 
to  use  a  stream  rendered  floatable  by  improve- 
ments erected  by  the  abutting  property  own- 
ers. Wheian  v.  McLachlan,  16  U.  C,  C.  P.  102 ; 
Boaie  V.  Dickson,  13  U.  C.  C.  P.  337. 

The  mere  making  of  a  stream  floatable  for 
logs  at  the  private  expense  of  the  one  through 
whose  property  it  runs  does  not  give  the  public 
a  right  to  use  it  free  of  toll.  Wadsworth  v. 
Smith,  11  Me.  278,  20  Am.  Dec.   525. 

The  public  acquire  no  right  in  a  stream  which 
is  made  floatable  by  the  erection  of  a  dam  by 
a  private  individual.  Holden  v.  Robinson  Mfg. 
Co.  65  Me.  215. 

A  stream  does  not  become  subject  to  the  pub- 
lic use  by  having  the  water  made  navigable  by 
means  of  a  dam  if  it  was  not  navigable  In  its 
ordinary  condition.  Ten  Eyck  v.  Warwick,  75 
Hun,  562,  27  N.  Y.  Supp.  536;  DeCamp  v. 
Thomson,  16  App.  Div.  528.  44  N.  Y.  Supp. 
1014. 

A  stream  rendered  t>oatable  by  the  building 
of  a  dam  was  held  not  to  be  a  highway  where 
it  was  not  a  way  between  any  public  places, 
and  the  public  had  no  access  to  it  except  at 
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lake  were  caused  to  flow  over  the  same. 
The  principle  is  well  settled  that  if  the  vol- 
ume or  expanse  of  navigable  waters  be  in- 
creased artificially,  the  public  right  is  cor- 
respondingly increased.  Whialer  v.  Wilkin- 
son, 22  Wis.  572;  Volk  v.  Eldred,  23  Wis. 
410;  Weatherhy  v.  Meiklejohn,  56  Wis.  73, 
13  N.  W.  697 ;  Smith  v.  Youmans,  96  Wis. 
103,  37  L.  R.  A.  285,  70  N.  W.  1115;  Men- 
dota  Club  V.  Anderson,  101  Wis.  479,  78  N. 
W.  185.  As  the  chief  justice  put  it  in  the 
Mendota  Club  Case,  the  public  may  use  the 
increased  volume  of  water  the  same  as 
though  it  had  always  been  in  that  condi- 
tion; that  the  right  existed  from  the  start. 
So  long  as  the  artificial  condition  existed, 
the  person  holding  the  title  to  submerged 
lands  could  not  exclude  the  public  there- 
from. 

It  is  not  difilcult  to  see  how  a  person  who, 
by  artificial  means,  makes  his  land  a  part 
of  the  bed  of  a  navigable  lake,  so  that  the 
water  flowing  over  the  same  is  rightfully 
used  as  a  part  of  the  public  waters,  and 
continues  that  situation  for  a  long  time, 
loses  the  right  to  change  the  condition.  The 
creation  of  the  condition,  knowing  that  the 
public  will  have  a  right  to  enjoy  it,  neces- 
sarily carries  with  it  a  presumed  intention 
that  they  shall  enjoy  it.  A  person  is  pre- 
sumed to  intend  the  natural  consequences 
of  his  deliberate  acts.  A  situation  once  cre- 
ated and  continued  for  such  length  of  time 
that  it  would  be  considered  a  violation  of 
good  faith  to  the  public  for  the  person  re- 
sponsible for  it  to  change  his  position  and 
restore  the  original  situation,  brings  into 
play  the  principle  of  estoppel  in  pais,  which 


precludes  him  from  revoking  what  is  l^;ally 
considered  a  dedication  of  his  land  affect- 
ed by  his  acts,  to  the  public  use.  3  Washb. 
Real  Prop.  p.  79.  Riparian  proprietors 
may  make  non-navigable  waters,  even,  pub- 
lic waters  by  dedication.  Yates  v.  Judd,  18 
Wis.  119.  Uninterrupted  and  continuous 
use,  acquiesced  in  for  twenty  years,  consti- 
tutes conclusive  proof  of  dedication.  Lemon 
V.  Hoyden,  13  Wis.  160;  Wyman  v.  State, 
13  Wis.  664.  It  does  not  militate  against 
the  effectiveness  of  acts  to  create  a  right 
to  land  by  dedication  that  the  owner  does 
not  so  intend,  if  such  be  the  legal  effect 
of  his  conduct.  Williams  v.  Smith,  22  Wis. 
594.  Applying  those  principles  to  the  facts 
of  this  case,  it  is  easily  seen  that  the  con- 
duct of  the  owners  of  the  property  in  dis- 
pute in  this  case,  in  maintaining  an  arti- 
ficial condition  of  the  waters  of  Pewaukee 
lake  for  some  fifty  years,  which  they  knew 
gave  to  the  public  the  right  to  enjoy  it  as 
a  natural  condition,  hence  intended  that 
such  should  be  done,  and  the  use  accord- 
ingly operated  most  effectively  to  dedicate 
all  lands  owned  by  them  affected  by  such 
condition,  to  the  public  use,  and  to  sur- 
render to  the  proper  custodian  of  lands  de- 
voted to  such  use  the  title  necessary  to 
maintain  and  protect  it.  There  is  no  tak- 
ing of  lands  for  public  use  contrary  to  the 
will  of  the  owner  without  just  compensation 
in  the  circumstances  of  this  case,  but  a 
mere  acceptance  of  lands  voluntarily  sur- 
rendered to  the  public  use  by  the  owner, 
which  surrender,  by  reason  of  the  facts,  the 
owner  is  precluded  from  revoking  or  inter- 
fering ^ith,  so  that,  as  a  consequence,  in 


one    place    where    a    highway    approached    It. 
Bourke  v.  Davis,  L.  R.  44  Ch.  Dlv.  110. 

But  one  who  obstructs  the  flow  of  waters 
over  their  natural  bed  so  that  they  cannot  be 
used  as  formerly  for  boatlnir,  etc.,  and  turns 
them  Into  a  new  channel,  will  authorize  the 
public  to  moke  use  of  the  new  channel  as  It 
has  been  accustomed  to  use  the  former  channel. 
Dwlnel  V.  Barnard,  28  Me.  554,  48  Am.  Dec. 
507. 

So,  where  the  owner  of  a  dam  suffers  a  break 
to  remain  In  It,  the  effect  of  which  Is  to  make 
the  floating  of  logs  over  the  dam  difficult,  one 
wishing  to  use  the  stream  for  floating  logs  may 
use  the  break  and  the  stream  flowing  there- 
from, dolnir  no  unnecessary  damaire.  Whisler 
V.  Wilkinson,  22  Wis.  572. 

AJthougb  if  a  person  without  right  opens  a 
cut  or  sluice  on  his  own  land,  and  diverts  the 
waters  of  a  stream  from  their  natural  course 
without  any  obstruction  elsewhere,  the  public 
will  thereby  acquire  no  right  to  the  use  of  the 
water  as  it  flows  over  his  land.  Dwinel  v. 
Barnard,  28  Me.  554,  48  Am.  Dec.  507. 

Where  a  riparian  owner,  for  the  purpose  of 
ini'provlng  the  navigation  of  a  stream  for  the 
beneflt  ot  anyone  choosing  or  desiring  to  use 
the  same,  cuts  an  artiflcial  channel  through 
which  the  water  Is  turned,  he  cannot,  after  per- 
mitting it  to  be  thus  used,  compel  those  seek- 
ing to  use  It  to  pay  toll  for  so  doing.  Weath- 
erby  v.  Meiklejohn,  66  Wis.  73,  13  N.  W.  697. 

So,  if  a  man  cuts  a  canal  through  his  land 
through  which  the  tide  ebbs  and  flows,  and  the 
public  use  It  for  the  prescriptive  period  for 
navigation,  he  cannot  close  it  without  legisla- 
tive authority.  Delaney  t.  Boston,  2  Harr. 
(Del.)  480. 
50  L.  R.  A. 


So,  where  the  height  of  a  lake  is  increased 
by  a  permanent  dam  the  public  has  the  right 
to  navigate  the  water  after  it  is  increased  In 
height  as  though  it  had  always  been  in  that 
condition.  Mendota  Club  v.  Anderson,  101 
Wis.  479,  78  N.  W.  185. 

If  one  erects  a  dam  across  a  navigable  stream 
tn  such  a  way  as  to  render  it  navigable  by 
larger  rafts  than  it  would  otherwise  have  been, 
he  will  not  be  exempt  from  liability  for  injuries 
to  such  rafts,  by  the  improper  condition  of  his 
dam,  or  by  other  obstructions  in  the  stream, 
by  the  fact  that  such  rafts  could  not  have  been 
floated  in  the  stream  In  its  natural  condition, 
where  the  statute  requires  those  building  dams 
to  provide  for  the  passage  of  such  rafts,  crafts, 
and  boats  as  may  navigate  the  river.  Volk  v. 
Eldred,  23  Wis.  410. 

Where  the  government  makes*  an  artificial 
cut  to  straighten  a  navlgahle  river  the  public 
has  the  same  rights  In  the  new  channel  as  it 
possessed  in  the  old  one.  Queen  v.  Betts,  16  Q. 
B.  1022. 

One  wishing  to  use  Improvements  made  by 
an  improvement  company  for  the  running  of 
logs  In  a  river  has  a  right  to  the  use  of  the 
stream  In  its  Improved  condition  equal  to  those 
of  other  persons  similarly  situated,  for  the  in- 
terference of  which  by  a  third  person  he  can 
maintain  an  action.  Toothaker  v.  Winslow,  61 
Me.  133. 

The  fact  that  a  river  is  navigable  will  not 
prevent  a  riparian  owner  from  acquiring  a  right 
to  a  power  created  by  the  erection  of  a  dam 
which  he  can  sell  so  as  to  be  bonnd  by  his  deed 
in  favor  of  a  grantee  whatever  his  rights  may 
be  so  far  as  the  public  is  concerned.  Hamelia 
V.  Bannerman  [1895]  A.  C.  237.         H.  P.  F. 
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«ffect  at  least,  the  title  to  the  lands  is  vest- 
ed in  the  state  to  the  same  extent  as  that 
of  lands  constituting  the  original  natural 
bed  of  the  lake. 

It  follows  from  the  foregoing  that  the 
public  right  to  the  bed  of  Pewaukee  lake, 
within  the  limits  affected  by  the  judgment 
appealed  from,  reaches  to  the  line  of  the 
street ;  and  it  necessarily  follows,  that  de- 
fendants have  no  right,  by  reason  of  a  quali- 
fied title  to  the  street  on  the  side  towards 
the  lake,  if  they  have  such  qualified  title, 
to  claim  riparian  rights  as  an  incident 
thereto.  In  such  situations  the  wharfing 
privileges  and  other  incidents  of  the  shore 
are  appurtenant  to  the  public  right  in  the 
street,  leaving  no  line  of  paramoimt  private 
right  between  the  street  and  the  water. 
Said  Justice  Matthews,  in  Potomac  8,  B. 
Co,  V.  Upper  Potomac  8.  B,  Co.  109  U.  S. 
672,  27  L.  ed.  1070,  3  Sup.  Ct.  Rep.  446,  4 
Sup.  Ct.  Rep.  16:  "It  .  .  .  never  was 
questioned  that,  as  to  the  streets  whose  ter- 
mini abutted  on  the  river,  the  water  front 
wa«  subject  to  the  riparian  rights  of  the 
public  for  use  as  w^harf,  or  dock  or  land- 
ing place."  And  the  same  rule  applies  to 
a  situation  where  the  street  line  and  the 
water  line  coincide.  The  true  inference  to 
be  drawn  from  so  locating  a  street  is  that 
it  was  intended  to  secure  to  the  public 
those  very  rights,  and  to  prevent  private 
monopoly  of  the  landing  places  for  trade 
and  commerce.  To  the  same  effect  is  Rowan 
V.  Portland,  8  B.  Mon.  232,  where  it  was 
held  that  if  a  street  line  and  the  line  of  a 
navigable  river  coincide,  the  wharfing  priv- 
ileges are  in  the  public  to  the  exclusion  of 
the  original  proprietor.  Likewise,  in  Peo- 
ple V.  Lambier,  5  Denio,  9,  47  Am.  Dec. 
273,  it  was  held,  in  effect,  that  where  a 
public  street  connects  with  navigable  wa- 
ters, the  fact  that  the  fee  of  the  street  is 
in  private  hands  does  not  permit  the  tak- 
ing, by  reason  of  private  ownership,  of  land 
beyond  the  original  street  boundary  for  pri- 
vate purposes;  that  the  result  of  a  filling 
up  beyond  the  original  terminus  of  the 
street  will  be  to  extend  the  street  corre- 
spondingly so  as  to  preserve  the  right  of 
public  passage  from  the  water  to  the  street 
and  from  the  street  to  the  water.  In  Bar- 
clay V.  Howell,  6  Pet.  498,  8  L.  ed.  477,  a 
claim  inconsistent  with  the  foregoing  was 
thus  repudiated:     To  contend  that  between 


the  boundary  of  a  street  and  the  public 
right  to  navigable  water,  where  the  two 
meet,  as  in  case  of  the  existence  of  a  street 
bounded  by  a  navigable  river,  a  private 
right  can  exist  and  oe  exercised  hostile  to 
the  public  right,  is  unreasonable  and 
against  law.  For  further  authorities  on 
the  subject,  see  Netvport  v.  Taylor,  16  B. 
Mon.  699 ;  Barney  v.  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224;  New  Orleans  v.  United  States, 
10  Pet.  662,  9  L.  ed.  573;  Godfrey  v.  Alton, 
12  111.  29,  52  Am.  Dec.  476;  Backus  v.  De- 
troit, 49  Mich.  110,  43  Am.  Rep.  447,  13 
N.  W.   380. 

A  suggestion  is  made  in  regard  to  the 
right  of  the  village  corporation  to  maintain 
this  action.  That  subject  is  covered  by 
Madison  v.  Mayers,  97  Wis.  399,  40  L.  R.  A. 
636,  73  N.  W.  43,  and  many  previous  cases 
in  this  court.  A  municipality  may  main- 
tain an  action  for  an  injunction  to  prevent 
interfering  with  its  streets.  There  are 
many  instances  in  our  Reports  where  the 
right  to  maintain  such  actions  has  been 
sustained.  Neshkoro  v.  Nest,  85  Wis.  126, 
55  N.  W.  176;  Jamestown  v.  Chicago,  B.  de 
N.  R.  Co.  69  Wis.  648,  34  N.  W.  728;  Osh- 
kosh  v.  Milwaukee  d  L.  W.  R.  Co.  74  Wis. 
534,  43  N.  W.  489;  Waukesha  Hygeia  Min- 
eral  Spring  Co.  v.  Waukesha,  83  Wis.  475, 
53  N.  W.  675;  Eau  Claire  v.  Matzke,  86 
Wis.  291,  66  N.  W.  874.  The  question 
seems  to  have  been  so  completely  foreclosed 
as  not  to  be  open  to  discussion.  The  right 
to  maintain  the  action  is  based  on  the  duty 
of  the  municipality  to  maintain  its  streets 
in  a  proper  condition  for  public  travel.  By 
subdivision  11,  S  893,  Rev.  Stat.  1898,  vil- 
lage corporations  are  expressly  empowered 
to  prevent  the  obstruction  of  their  streets. 
That  has  been  held  to  carry  with  it  by  im- 
plication the  right  to  maintain  an  action  for 
injunctive  relief  as  an  appropriate  means 
for  carrying  out  the  express  power.  Buf- 
falo V.  Barling,  60  Minn.  551,  62  N.  W.  931. 
Standard  text  writers  support  the  same  doc- 
trine. Beach,  Inj.  ^§  1284,  1285.  It  ap- 
plies here,  as  the  real  purpose  of  this  ac- 
tion was  to  prevent  threatened  obstruction 
to  the  proper  use  of  a  street. 

What  has  been  said  seems  to  cover  all 
questions  of  sufficient  moment  to  require 
special  mention  in  this  opinion. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


MISSOURI   SUPREME  COUTRT  (Division  2) 


Re  Estate    of   Maria    Barbara    LUTZ,  De- 
ceased. 


APPEAL  of  Maria  CLOTILDE. 


( 


Mo. 


) 


1.     lieg-aclea   vrlll   be    made    a    charge 


Note. — As  to   legacies  as  a  charge  on  land 
where  there  is  no  personalty  with  which  to  pay 
them,  see  also  Davidson  v.  Coon  (Ind.)  9  L.  R. 
A.  684,  and  note. 
60  L.  R.  A. 


upon  the  real  estate  of  testator,  where 
at  the  time  of  making  the  will  and  at  his 
death  he  had  no  personalty  out  of  which  to 
pay  them. 
2.  The  presumption  of  Intention  to 
chargre  legraclen  on  real  estate,  aris- 
ing from  absence  of  personalty  from  which 
to  pay  them,  is  not  overcome  by  the  fact  that 
the  real  estate  Is  all  devised  to  testatrix's 
husband,  part  in  fee  and  part  for  life  with  re- 
mainder to  a  stranger,  and  that  the  husband 
was  residuary  legatee. 

(June  12,  1900.) 
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CERTIFICATION  by  the  St.  Louia  Court 
of  Appeals  of  an  appeal  by  petitioner 
from  an  order  of  the  Circuit  Court  for  the 
City  of  St.  Louis  refusing  to  sell  real  estate 
for  the  payment  of  the  legacies  given  by  a 
decedent's  will.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roi^land  Ii.  Jolu&ston  and 
Joliii,  Joliiistoiit  for  appellant: 

All  of  the  legacies  in  the  will  are  general 
(not  specific),  and  are  therefore  payable  out 
of  the  realty,  in  defect  of  the  personal  estate. 

13  Am.  &  Eng.  £nc.  Law,  pp.  24,  25 ;  Fair- 
er V.  Park,  L.  R.  3  Ch.  Div.  309 ;  Theobald, 
Wills,  2d  ed.  p.  112;  2  Redf.  WUls,  3d  ed. 
14C,  and  notes. 

If  the  language  of  the  will  indicates  that 
the  testator  intended  legacies  to  be  paid, 
icnowing  that  his  personal  estate  would  be 
insufficient  for  that  purpose,  or  if  it  appears 
that  in  giving  the  legacies  he  had  the  real 
estate  in  mind,  there  will  be  a  charge  there- 
on, although  it  be  devised. 

2  Woemer,  American  Law  of  Administra- 
tion, §  491,  p.  1097;  Duncan  v.  Wallace,  114 
Ind.  169,  16  N.  E.  137;  Harris  v.  Fly,  7 
Paige,  421;  2  Redf.  Wills,  3d  ed.  209; 
Doumman  v.  Rust,  6  Rand.  (Va.)  687;  Mo- 
Com  V.  McCom,  100  N.  Y.  611,  3  N.  E.  480; 
Laurens  v.  Read,  14  Rich.  Eq.  263;  Nichols 
v.  Postlethioaite,  2  Dall.  131,  1  L.  ed.  319; 
Hassanclever  v.  Tucker,  2  Binn.  626 ;  Jaudon 
T.  Duoker,  27  S.  C.  296,  3  S.  E.  465;  Norman 
V.  Olney,  64  ilich.  653,  31  N.  W.  659 ;  Martin 
v.  Osborne,  85  Tenn.  420,  3  S.  W.  647. 

Messrs.  J.  G.  "Woemer  and  'William  F. 
Woenter,  for  appellee: 

The  jurisdiction  to  order  the  sale  of  real 
estate  to  pay  legacies,  though  tiiere  be  no 
debts,  is  one  properly  to  be  exercised  by  pro- 
ba4;e  courts. 

Titterington  v.  Hooker,  68  Mo.  693 ;  Amer- 
ican Cannel  Coal  Co.  v.  Clemens,  132  Ind. 
163,  31  N.  E.  786;  Woemer,  American  Law 
of  Administration,  $  496;  HartzelVs  Estate, 
178  Pa.  286,  36  AtL  1051;  Mo.  Rev.  Stat. 
1889,  S  146. 

The  charge  of  a  legacy  on  the  realty  may 
be  made  by  implication,  when  the  intention 
appears  to  be  fairly  and  naturally  inferable 
from  the  context  of  the  will. 

Woemer,  American  Law  of  Administra- 
tion, §  491 ;  McQueen  v.  Lilly,  131  Mo.  9,  31 
S.  W.  1043. 

A  legacy  may  be  charged  on  realty  devised, 
if  it  appear  "that  the  testator  intended  lega- 
cies to  be  paid  knowing  that  his  personal  es- 
tate would  be  insufficient  for  that  purpose." 

Woerner,  American  Law   of   Administra- 
tion, 9  491,  and  cases  cited;  Miller  ▼.  Cooch,  < 
5  Del.  Ch.  161 ;  Jaudon  v.  Ducker,  27  S.  C.  I 
296,  3  S.  E.  465;  Morris  v.  Sickly,  133  N.  Y. 
467,  31  N.  E.  332. 

Where  the  will  leaves  the  court  in  doubt, 
extraneous  circumstances  may  be  considered 
in  aid  of  its  terms. 

Hoyt  V.  Hoyt,  86  N.  Y.  142;  Davenport  v. 
Sargent,  63  N.  H.  638,  4  Atl.  569;  Duncan 
V.  Wallace,  114  Ind.  169,  16  N.  E.  137;  Ste- 
vens V.  Flower,  46  N.  J.  Eq.  340,  19  Atl. 
777;  Turner  v.  Oibb,  48  N.  J.  Eq.  526,  22 
Atl.  680. 
60  L.  R.  A. 


I     Messrs.  Conteliua  F.  Bauer  and  H. 
Haaesaler  also  for  appellee. 


J.,  delivered  the  opinion  of  the 
court: 

This  case  was  certified  by  the  SL  Louis 
court  of  appeals  to  this  court  on  the  ground 
'.  that  the  amount  involved  exceeds  the  juris- 
diction of  that  court,  and  that  its  jurisdic- 
tion might  be  questioned  on  the  ground  of 
real  estate  being  involved.  The  plaintiff  is 
a  legatee  under  the  will  of  2k£aria  Barbara 
Lutz,  deceased.  She  died  on  January  2,  1894. 
About  six  weeks  prior  to  her  death  she  made 
her  will,  in  which  she  gave  various  legacies, 
mostly  for  religious  and  charitable  pur- 
poses,— among  them  $500  to  a  rector,  to 
beautify  a  church ;  two  $200  legacies  to  dif- 
ferent priests,  to  be  expended  for  masses  for 
the  repose  of  her  soul;  $400  for  St.  Mary's 
Infirmary;  $100  for  the  benefit  of  d^f 
mutes ;  $400  for  the  benefit  of  the  Little  Sis- 
ters of  the  Poor ;  $400  for  the  keeping  in  re- 
pair of  her  grave;  $2,000  to  a  sister,  or,  in 
case  of  her  prior  death,  to  the  institution 
with  which  sne  was  connected ;  $600  to  each 
of  two  sisters.  There  were  several  other 
legacies  of  minor  importance.  They  all 
amounted  to  over  $6,000.  After  providing 
for  these  legacies,  the  will  proceeds  as  fol- 
lows: "(14)  After  the  payment  of  all  my 
just  debts^  funeral  expenses,  and  forgoing 
bequests,  I  give  and  bequeath  all  the  rest  and 
residue  of  my  personal  property,  whatever 
the  same  may  consist  of,  to  my  beloved  hus- 
band, Greorge  A.  Lutz,  as  his  property  abso- 
lutely, to  have  and  to  hold  the  same  unto 
him,  and  unto  his  heirs  and  assigns,  forever. 
(16)  I  also  give,  bequeath  and  devise  unto 
my  beloved  husband,  George  A.  Lutz,  a  cer- 
tain lot  of  ground,  being  south  part  of  lot 
No.  23,  block  218,  fronting  twenty-five  (26) 
feet  on  the  west  line  of  South  Fourteenth 
atreet,  including  the  three-story  brick  build- 
ing, known  as  'No.  413  South  Fourteenth 
Street,  St.  Louis,  Missouri,'  erected  thereon, 
as  his  property  absolutely,  to  have  and  to 
hold  the  same  unto  him,  and  unto  his  heirs 
and  assigns,  forever.  (16)  I  furthermore 
give,  bequeath,  and  devise  unto  my  beloved 
husband,  Greorge  A.  Lutz,  a  certain  lot  of 
ground  situat^  in  block  No.  218  of  the  city 
of  St.  Ix>uis,  Missouri,  and  being  lot  No. 
twenty-nine,  having  a  front  of  60  feet  on  the 
east  line  of  Fifteenth  street,  by  160  feet  in 
depth,  situated  in  Reilly's  addition,  as  his 
property  absolutely;  to  have  and  to  hold  the 
same,  with  all  the  appurtenances  thereto  be- 
longing, to  him,  my  said  husband,  and  unto 
his  heirs  and  assigns,  forever.  (17)  I  fur- 
thermore give,  bequeath,  and  devise  unto  my 
said  husband,  George  A.  Lutz,  a  certain  lot 
of  ground,  situated  in  block  No.  218  of  the 
city  of  Stl  Louis,  Missouri,  being  known  as 
*Lot  No.  24  in  Reilly's  Addition,' "  etc.,  in 
which  latter  lot  George  A.  Lutz  was  only 
given  a  life  estate,  and  remainder  over  to 
George  A.  Helein.  There  is  no  other  resid- 
uary clause  than  the  one  above  quoted,  and 
the  said  George  A.  Lutz,  husband  of  testa- 
trix, is  appointed  executor  by  the  nineteenth 
section  of  the  will.    There  was  no  personalty 
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out  of  which  the  legacies  could  be  paid^  and 
one  of  the  legatees  lied  a  motion  in  the  pro- 
bate court  to  compel  the  administrator  in 
charge  of  the  ^state  to  sell  the  realty  to  pay 
them,  the  administrator  having  failed  to  do 
so.  No  debts  were  proved  up  against  the  es- 
tate. The  probate  court  sustained  the  mo- 
tion, and  made  the  order  of  sale,  from  which 
the  devisees  appealed  to  the  circuit  court  of 
the  city  of  St.  Louis,  where  the  order  of  the 
probate  court  was  reversed.  Plaintiff  then 
appealed  to  the  St.  Louis  court  of  appeals, 
and  thereafter  the  case  was  certified  by  that 
court  to  the  supreme  court,  as  before  stated. 
The  question  presented  by  this  appeal  is 
whether,  under  the  facts  stated,  the  various 
legacies  bequeathed  in  the  will  must  fail  be- 
cause there  is  no  personalty  out  of  which 
they  can  be  paid,  or,  in  the  absence  of  ex- 
press provision  in  the  will  for  their  payment 
out  of  the  real  estate  of  which  the  testatrix 
died  seised,  are  they  a  charge  on  such  real 
estate?  The  rule  announced  by  this  court 
for  the  cdnstmction  of  a  will  is  to  give  full 
force  and  effect  to  every  word  and  sentence 
in  it,  if  possible  to  do  so,  and  then  construe 
it  as  a  whole,  so  as  to  meet  the  intention  of 
the  testator;  and  in  order  to  arrive  at  such 
intention  there  is  no  better  way  than  to  put 
one's  self,  as  near  as  may  be,  in  the  position 
of  the  testator  at  the  time  of  its  execution. 
The  will  provides  that  all  of  the  bequests 
shall  be  paid,  if  practicable,  within  six 
months  after  the  death  of  the  testatrix,  and 
after  the  payment  of  all  her  debts,  funeral 
expenses,  and  bequests,  she  gave  all  the  rest 
and  residue  of  her  personal  property,  what- 
ever the  same  might  consist  of,  to  her  hus- 
band, George  A.  Lutz.  At  the  same  time  she 
must  have  known  that  she  did  not  have  any 
personal  property  with  which  to  pay'  said 
legaciee,  or  even  her  funeral  expenses,  much 
less  a  residue  to  give  to  her  husband.  Upon 
these  facts  is  predicated  the  argument  that 
they  make  these  legacies  an  equitable  and 
implied  charge  upon  the  real  property  of  the 
estate.  General  legacies  are  more  favored 
in  law  than  specific  legacies,  and  it  has  been 
the  disposition  of  all  courts  to  maintain  all 
general  legacies  which  the  testator  clearly 
intended  should  be  paid,  regardless  of  the 
sufliciency  of  the  fund ;  and  it  has  been  said : 
''If  the  language  of  the  will  indicates  that 
the  testator  intended  legacies  to  be  paid, 
knowing  that  his  personal  estate  would  be 
insufficient  for  that  purpose,  or  if  it  appear 
that,  in  giving  the  legacies,  he  had  the  real 
estate  in  mind,  they  will  constitute  a  charge 
thereon,  although  it  be  devised."  2  Woer- 
ner,  American  Law  of  Administration,  2d 
ed.  $491,  pp.  1096,  1007.  In  Dotonman  v. 
Rusi,-^  Rand.  (Va.)  587,  a  single  woman, 
having  but  little  personal  property,  and  real 
estate  of  considerable  value,  having  only  one 
brother,  who  would  have  been  her  heir  and 
distributee,  by  her  will  bequeathed  certain 
legacies  to  two  of  her  friends  as  tokens  of 
anection,  and  made  the  brother  executor  and 
residuary  legatee.  It  was  held  that  she  must 
be  considered  as  intending  that  the  legacies 
should  be  paid  out  of  the  land.  In  Hoyt  v. 
Hoyt,  85  N.  Y.  142,  it  is  said:  "It  is  as- 
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sumed  that  no  man,  in  making  a  final  dis- 
position of  his  estate,  will  make  a  legacy, 
save  with  the  honest,  sober-minded  intention 
that  it  shall  be  paid.  Hence,  when,  from  the 
provisions  of  a  will  prior  to  the  gift  of  lega- 
cies, it  is  seen  that  the  testator  must  have 
known  that  he  had  already  so  far  disposed 
of  his  personal  estate  as  that  there  would 
not  be  enough  left  to  pay  the  legacies,  it  ia 
reasoned  that  the  bare  fact  of  giving  a  legacy 
indicates  an  intention  that  it  shall  be  met 
from  real  estate."  In  McCom  y.  McCom, 
100  N.  Y.  611,  3  N.  E.  480,  the  testator  ex- 
ecuted a  will  previous  to  the  day  of  his 
death,  by  whidi  he  bequeathed  to  his  wife 
$1,000,  and  to  his  son  M.  $400,  and  gave  the 
residue  of  his  estate  to  four  children,  to  be 
divided  equally  between  them.  The  personal 
estate  left  by  the  testator  was  insufficient  to 
pay  his  funeral  expenses.  In  an  action  to 
have  the  widow's  legacy  declared  to  be  a 
charge  upon  the  reai  estate,  it  was  held 
that  the  intent  of  the  testator  was  that  both 
legacies  should  be  so  chargeable;  the  court 
saying:  "Whether  a  legacy  is  charged  upon 
the  real  estate  of  the  deceident  is  always  a 
question  of  the  testator's  intention.  The 
language  of  the  will  is  the  basis  of  the  in- 
quiry, but  extrinsic  circumstances  which  aid 
in  the  interpretation  of  that  language,  and 
help  to  disclose  the  actual  intention,  may 
also  be  considered.  •  •  •  His  personal  es- 
tate was  insufficient  even  to  pay  his  funeral 
expenses,  and  the  two  legacies  to  the  widow 
and  son  were  mere  mockeries,  unless  meant 
to  be  a  charge  on  the  real  estate.  The  tes- 
tator must  have  known  that  he  had  no  per- 
sonal estate  with  which  to  pay  the  smallest 
portion  of  his  bequests;  and,  unless  he 
meant  to  charge  them  upon  the  land,  we 
must  impute  to  him  the  deliberate  and  con- 
scious intention  of  making  bequests  to  his 
wife  and  son  which  he  knew  could  never  be 
paid.  .  .  .  But  the  situation  is  such  that 
all  possibility  of  innocent  mistake  is  re- 
moved, and  the  facts  drive  us  to  the  alterna- 
tive of  believing  that  the  testator,  in  mak- 
ing his  last  will,  under  the  solemnity  of  ap- 
proaching death,  indulged  in  bequests  known 
to  be  useless  and  vain,  or  meant  that  they 
should  be  paid  from  the  only  possible  source. 
No  reasonable  intelligence  can  hesitate  to 
draw  the  latter  inference."  So,  in  Duncan 
v.  Wallace,  114  Ind.  169,- 16  N.  E.  137,  it  is 
said :  "Where  a  testator  gives  legacies,  and 
so  disposes  of  all  his  personal  property  that 
it  cannot  be  made  available  for  the  payment 
of  the  legacies,  the  natural  presumption  is 
that  he  intended  to  charge  the  land  with  the 
payment  of  the  legacies,  since  a  different 
rule  would  attribute  to  him  a  purpose  to 
make  a  gift  in  appearance,  and  not  reality. 
...  So,  where  a  testator  has  no  personal 
property  at  the  time  he  executes  a  will  and 
bequeaths  specific  legacies,  the  reasonable 
presumption  is  that  he  intended  to  charge 
them  on  the  land,  for  it  is  not  to  be  pre- 
sumed that  he  did  no  more  than  make  aa 
empty  show  of  giving  a  bounty  to  the  lega- 
tees. But  this  presumption  does  not  prevail 
where  there  is  personal  estate  at  the  time  the 
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will  was  executed,  although  it  may  subse- 
quently be  lost  to  the  testator." 

That  the  testatrix  was  possessed  of  no  per- 
sonal property  at  the  time  of  the  execution 
of  the  will  wa»  clearly  shown  by  the  facts 
and  circumstances,  and  especially  by  the  tes- 
timony of  Mrs.  Catharine  Bauer,  a  witness 
for  defendant,  who  testified,  in  so  many 
words,  that  the  testatrix  "stated  to  her  that 
she  did  not  have  any  money  to  pay  the  lega- 
cies, and  that  they  were  to  be  paid  by  selling 
one  of  the  houses;"  and,  while  the  language 
of  the  will  is  the  basis  of  the  inquiry  as  to 
the  intention  of  the  testatrix,  and  parol  evi- 
dence inadmissible  to  add  to  or  subtract 
from  it,  this  evidence  was  admissible  for  the 
purpose  of  showing  that  she  had  no  personal 
property  with  which  to  pay  the  legacies 
{MoCom  v.  McCorti,  100  N.  Y.  511,  3  N.  E. 
480;  Duncan  v.  Wallace,  114  Ind.  169,  16  N. 
E.  137),  and  tends  strongly  to  show  that  her 
intention  was  to  charge  them  on  the  real 
property. 

The  testatrix  gave  a  number  of  charitable 
bequests,  amounting,  in  the  ^aggregate,  to 
several  thousands  of  dollars.  *To  her  sister, 
the  plaintiff,  she  gave  $2,000,  and  to  the 
rector  of  St.  Nicholas  Roman  Catholic 
Church  the  sum  of  $400  in  trust,  with  direc- 
tions that  the  annual  interest  or  income 
arising  therefrom  be  applied  and  expended 
towards  preserving  and  adorning  her  grave 
and  family  burial  Tot.  After  the  payment  of 
all  just  debts,  her  funeral  expenses,  and  all 
beque»t&,  she  gave  to  her  husband,  George 
A.  Lutz,  the  residue  of  her  personal  prop- 
erty. She  then  devised  to  him  a  house  and 
lot  on  Fourteenth  street,  in  the  city  of  St. 
Louis,  as  his  absolute  property;  another  lot 
on  Fifteenth  street,  in  said  city ;  another  lot 
on  Fourteenth  street,  with  houses  415,  417, 
and  419  thereon,  for  life,  with  remainder  in 
fee  to  George  A.  Helein,  Jr.,  an  entire 
stranger.  All  of  the  bequests,  including  that 
in  trust  for  preserving  and  adorning  the 
grave  of  the  testatrix  and  the  family  bury- 
ing ground,  are  placed  by  the  will  upon  an 
equal  footing,  and  it  is  impossible  to  believe 
that,  knowing,  as  she  must  have  known, 
that  she  had  no  personal  property  from 
which  they  could  be  paid,  she  would  have 
made  them,  had  she  not  intended  that  they 
should  be  paid  from  her  real  proper^,  of 
which  she  had  an  abundance.  If  such  was 
not  her  purpose,  it  was  simply  mockery  in 
her  to  make  bequests  which  she  knew  would 
not  be  paid.  Nor  do  the  facts  that  she  de- 
vised part  of  her  real  property  to  her  hus- 
band in  fee,  and  part  to  him  for  life,  with  re- 
mainder in  fee  to  a  stranger,  and  that  she 
gave  to  her  husband  all  of  the  residue  of 
her  personal  property  after  paying  her  fu- 
neral expenses,  debts,  and  legacies,  overcome 
the  presumption  that  she  intended  to  charge 
her  real  estate  with  the  payment  of  the  lega- 
cies, in  the  absence  of  personal  property 
with  which  to  pay  them.  The  presumption 
that  she  intended  to  charge  her  real  estate 
with  the  payment  of  the  legacies  is  strength- 
ened from  the  fact  that  she  devised  part  of 
it  to  an  entire  stranger,  subject  to  the  life 
estate  of  her  husband,  and  to  hold  that  she 
60  L.  R.  A. 


did  not  so  intend  would  defeat  the  bequest 
of  $2,000  to  her  sister,  besides  all  bequest* 
of  a  charitable  character,  which  would  be 
unnatural  and  unreasonable. 

We  therefore  reverse  the  judgment  of  the 
circuit  court,  and  remand  the  cause  to  that 
court  with  directions  to  enter  up  judgment 
in  affirmance  of  the  order  and  judgment  of 
the  probate  court. 

Gantt,  P.  J.,  and  Sberwood,  J.,  concur. 


Rehearing  denied. 


S1-. 


(t)i  vision  1.) 
Helena  HOLWERSON,  Rcspt., 

V. 

LOUIS    &    SUBURBAN    RAILWAY 
COMPANY,  Appt. 


( 


Mo. 


) 


1.  Contributory  nesllffence  of  m  per- 
son killed  by  a  street  car  will  defeat  &d 
action  for  damages  for  his  death  on  account 
of  the  negligence  of  the  motorman  in  failini; 
to  stop  the  car  after  becoming  aware  of  the 
danger,  in  the  absence  of  any  wantoaueas  or 
intentional  wrong. 

2.  A  Bcvr  trial  sboald  mot  be  arraated 
notwithstanding  errors  of  law  In  gl%*lng  or 
refusing  instructions,  where  the  verdict  Is  In 
accordance  with  the  true  law. 

8.  A  party  eaamdt  eomplaia  of  an  error 
in  an  Instruction  which  Is  In  his  ofwn  faror. 

4.  A  sreneral  city  ordinance  rc^nlriaK 
motormen  and  conductors  of  street 
cars  to  keep  a  vlgrllant  inratcfa  for  all 
perfions  on  foot,  either  upon  the  tracks  or 
moving  towards  them,  and  upon  the  drat 
appearance  of  danger  to  stop  the  car  within 
the  shortest  time  and  space  possible,  does 
not  affect  the  civil  liability  of  a  street  rail- 
way company  to  persons  Injured  by  a  street 
car,  where  such  ordinance  was  not  made  m 
part  of  the  ordinance  granting  the  street 
railway  franchise,  and  the  company  ha« 
never  consented  to  be  bound  thereby,  since 
a  city  cannot  by  ordinance  create  a  right  of 
action  between  third  persons,  or  enlarge  the 
common-law  or  statutory  liability  of  citl- 
sens. 

6.  No  new  risbt  of  action  is  conferred 
upon  a  third  person  by  a  general  city  or- 
dinance imposing  certain  duties  upon  street 
railway  companies  and  prescribing  a  penalty 
for  falling  to  comply  therewith,  since,  the  act 
being  a  general  police  regulation  not  enact<>d 
for  the  benefit  of  particular  persona,  no  other 
liability  follows  a  violation  than  that  which 
the  ordinance  itself  prescrlbea 

(Valliant,  J„  disaenU.) 
(June  12,  1900.) 

APPKAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  Citv  of  St. 


Note. — As  to  the  effect  of  the  violation  of  or- 
dinances In  respect  to  operation  of  street  carp 
to  render  the  companies  liable  for  injuries,  ^t^ 
nJRo  Fath  v.  Tower  Grave  &  L.  R.  Co.  i  Mo/i 
13  L.  R.  A.  74,  and  Cincinnati  Street  B,  Co.  v. 
Murray  (Ohio)  30  L.  R.  A.  508. 


1900. 
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Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  tlie  alleged 
negligent  killing  of  plaintiff's  husband.  Ke- 
verged. 

Statement  by  MarslutH,  J.: 

Appeal  by  defendant  from  an  order  grant- 
ing the  plaintiff  a  new  trial,  after  a  verdict 
for  the  defendant;  the  reason  assigned  for 
grBnting  the  new  trial  being  error  of  law  in 
giving  instructions  for  the  defendant.  The 
petition  alleges  that  Andrew  Holwerson,  the 
plaintiff's  husband,  was  run  over  and  killed 
on  August  6,  1802,  by  one  of  defendant's  elec- 
tric cars,  at  the  corner  of  Lucas  avenue  and 
Fourteenth  street,  in  St.  Louis.  The  peti- 
tion first  charges  common-law  negligence; 
and,  second,  the  violation  of  a  general  ordin- 
ance of  that  city  which  requires  motor  men 
and  conductors  of  street  cars  to  keep  a  vigi- 
lant watch  for  all  persons  on  foot,  either  up- 
on the  tracks  or  moving  towards  them,  and 
ujion  the  first  appearance  of  danger  to  such 
person  to  stop  the  car  within  the  shortest 
time  and  space  possible,  which  ordinance  pro- 
vision the  petition  charges  that  the  defendant 
undertook  and  agreed  to  obey  in  consideration 
of  the  granting  of  its  franchise  by  the  city. 
The  answer  is  a  general  denial,  and  a  plea 
of  contributory  negligence  on  the  part  of  the 
deceased.  The  trial  resulted  in  a  verdict  for 
the  defendant,  and  the  circuit  court  granted 
the  plaintiff  a  new  trial,  assigned  as  a  rea- 
son therefor  "that  the  court  erred  in  giving 
instructions  Nos.  2,  3,  4,  5,  and  6  at  the  re- 
quest of  the  defendant,  and  overruled  as  to 
other  grounds."  Those  instructions  are  as 
follows :  '*  ( 2 )  The  court  instructs  the  jury 
that  before  the  plaintiff  can  recover  against 
the  defendant  in  this  action  it  is  incumbent 
upon  her  to  prove  to  the  satisfaction  of  the 
jury  that  the  employees  of  defendant  in 
charge  of  the  car  in  question  failed  and  neg- 
lected to  exercise  ordinary  care  and  diligence 
in  stopping  its  car  in  time  to  have  avoided 
the  injury  to  the  deceased,  Andrew  Holwer- 
son;  and,  unless  the  plaintiff  has  shown  by 
the  evidence  such  want  of  ordinary  care  on 
the  part  of  the  defendant  company's  employ- 
ees in  charge  of  said  car,  then  the  jury  will 
find  their  verdict  for  the  defendant.  (3) 
The  court  instructs  the  jury  that  before  the 
plaintiff  can  recover  from  the  defendant  in 
this  action  it  is  incum1)ent  upon  her  to  es- 
tablish to  the  satisfaction  of  the  jury  that 
the  employees  of  the  defendant  company  in 
charge  of  its  car,  after  they  saw,  or  by  the 
exercise  of  ordinary  care  might  have  seen, 
the  danger  to  the  deceased,  Andrew  Holwer- 
son,  were  guilty  of  carelessness  or  negligence 
in  failing  and  neglecting  to  stop  said  car  in 
time  to  have  averted  the  injury  to  said  de- 
ceased, Andrew  Holwerson.  (4)  The  court 
instructs  the  jury  that  the  employees  of  the 
defendant  company  owed  to  the  deceased, 
Andrew  Holwerson,  only  that  degree  of  care 
which  an  ordinarily  careful  and  prudent  per- 
son engaged  in  the  same  business  would 
have  e2.ercised  under  like  and  similar  cir- 
cumstances; and,  if  the  jury  believes  from 
the  evidence  that  the  employees  of  the  de- 
fendant company  exercised  such  care,  then 
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the 'jury  will  find  their  verdict  in  favor  of 
the  defendant.  (6)  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  the  employees  of  defendant  in  charge  of 
the  car  in  question  used  ordinary  care  in  the 
management  of  said  car  at  and  near  the 
place  where  the  deceased,  Andrew  Holwer- 
son, was  injured,  and  that  as  soon  as  they 
saw  the  deceased,  Andrew  Holwerson,  in  a 
position  of  danger,  or  by  the  exercise  of  or- 
dinary care  might  have  seen  that  he  was  in 
danger,  they  used  such  care  and  caution  in 
stopping  said  car  to  avoid  injury  to  said  de- 
ceased, Andrew  Holwerson,  as  a  person  of 
ordinary  care  and  prudence  would  have  ex- 
ercised under  like  and  similar  circumstan- 
ces, then  the  verdict  of  the  j-nry  must  be  for 
the  defendant.  ( 6 )  The  court  instructs  the 
jury  that  it  was  the  duty  of  the  deceased, 
Andrew  Holwerson,  before  going  on  or 
across  the  tracks  of  the  defendant  company, 
to  look  and  listen  for  approaching  cars  of 
said  defendant  company;  and  if  you  find 
from  the  evidence  that  the  deceased,  Andrew 
Holw^erson,  failed  so  to  do,  and  that  by  look- 
ing and  listening  he  could  have  seen  or 
heard  the  approaching  car  of  the  defendant 
company  in  time  to  have  averted  the  injury 
to  himself,  then  you  must  find  your  verdict 
for  the  defendant,  unless  you  further  find 
from  the  evidence  that  the  employees  of  the 
defendant  engaged  in  the  operation  of  its 
car,  after  they  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  that  deceased 
was  in  a  position  of  peril,  failed  to  use  such 
care  and  caution  in  stopping  said  car  to 
avoid  injury  to  said  deceased,  Andrew  Hol- 
werson, as  a  person  of  ordinary  care  and 
prudence  would  have  exercised  under  like 
and  similar  circumstances."  The  instruc- 
tions given  for  the  plaintiff  followed  the  lines 
of  the  petition,  and  authorized  a  verdict  for 
the  plaintiff  if  the  defendant  was  guilty  of 
common-law  negligence  (it  is  not  necessary 
to  analyze  that  instruction  here),  and  also 
if  the  defendant  was  found  guilty  of  a  vio- 
lation of  the  city  ordinance  pleaded,  laying 
special  stress  upon  that  feature  of  the  ordin- 
ance that  requires  a  motorman  to  keep  a  vig- 
ilant watch  for  persons  on  or  moving  to- 
wards the  track,  and  on  the  first  appearance 
of  danger  to  stop  the  car  in  the  shortest 
space  and  time  possible. 

Messrs,  McKeigbaii,  Barclay,  A 
Watts,  for  appellant: 

The  verdict  of  the  jury  was  right,  and 
therefore  the  appellant  is  entitled  to  have  it» 
appeal  sustained,  and  the  order  for  a  new 
trial  vacated. 

[ttner  v.  Hughes,  133  Mo.  680,  34  S.  W. 
1110;  Vogg  v.  Missouri  P.  R,  Co.  138  Mo. 
172,  36  S.  W.  646. 

The  deceased's  negligence  was  contempo- 
raneous with  his  being  struck  by  defendant's 
car,  and  was  "the  immediate,  direct,  and 
proximate  cause  of  the  injury;"  and  this  is 
not  a  case  of  the  prior  negligence  of  the  de- 
ceased, the  effect  of  which  could  have  been 
avoided  by  the  defendant,  but,  on  the  con- 
trary, it  is  a  case  of  the  continuing  negli- 


852 


Missouri  Supreme  Court. 


Juke, 


gence   of   the  deceased,   reaching  down    in 
point  of  time  to  his  being  struck. 

Even  though  defendant's  motorinan  may 
have  been  negligent,  the  plaintiff  cannot  re- 
cover. 

Watson  V.  Mound  City  Street  R.  Co.  133  ; 
Mo.  246,  34  S.  W.  573;  Huggart  v.  Missouri 
P,  R,  Co.  134  Mo.  673,  36  S.  W.  220 ;  Vogg  v. 
MissouH  P.  R.  Co.  138  Mo.  172,  36  S.  W. 
646;  Culhertson  v.  Metropolitan  Street  R. 
Co.  140  Mo.  35,  36  S.  W.  834. 

It  was  the  duty  of  the  deceased,  before  he 
went  on  defendant's  track,  to  look  and  listen 
to  see  whether  a  car  was  approaching  in 
close  and  dangerous  proximity. 

Pai/ne  v.  Chicago  d  A.  R.  Co.  136  Mo.  562, 
38  S.  W.  308;  Watson  v.  Mound  City  Street 
R.  Co.  133  Mo.  246,  34  S.  W.  573 ;  Baker  v. 
Kansas  City,  Ft.  8.  it  M.  R.  Co.  122  Mo.  562. 
26  S.  W.  20;  Bunyan  v.  Citizens*  R.  Co.  127 
Mo.  12,  29  S.  W.  842. 

Defendant  was  only  required  to  exercise 
the  ordinary  care  of  a  prudent  person  under 
like  and  similar  circumstances,  and  the  or- 
dinance pleaded  in  plaintiff's  petition,  and 
given  in  evidence,  did  not  impose  a  higher  or 
a  different  character  of  care  on  defendant 
with  respect  to  the  deceased. 

Boicen  v.  Chicago^  B.  de  K.  C.  R.  Co.  95 
Mo.  268,  8  S.  W.  230 ;  Tetherow  v.  flff.  Joseph 
d  D.  M.  R.  Co.  98  Mo.  74,  11  S.  W.  310; 
WUkins  V.  St.  Louis,  I.  M.  d  S.  R.  Co.  101 
Mo.  93,  13  S.  W.  893;  Hanlon  v.  Missouri  P. 
R.  Co.  104  Mo.  390,  16  S.  W.  233;  Dickson  v. 
Missouri  P.  R.  Co.  104  Mo.  494.  16  S.  W. 
381;  Stanley  v.  Union  Depot  R.  Co.  114  Mo. 
619,  21  S.  W.  832;  Frick  v.  St.  Louis,  K.  C. 
d  y.  R.  Co.  75  Mo.  505:  Bunyan  v.  Citizens* 
R.  Co.  127  Mo.  12,  29  S.  W.  842:  Oulick  v. 
Clarke.  51  Mo.  App.  26;  Booth,  Street  Rail- 
roads, §  309. 

Mr.  Robert  A.  Holland,  Jr^,  also  for 
appellant. 

Mr.  A.  R.  Taylor  for  respondent. 

Marsl&all,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  says:  "The  evidence  for  the 
plaintiff  presented  a  case  of  prior  negli- 
gence of  the  deceased,  Andrew  Holwerson, 
in  going  upon  the  track,  and  subsequent  neg- 
ligence of  the  motornian  in  suffering  the  car 
to  drag  deceased  and  nm  over  and  kill  him, 
when  he  eould  readily  have  stopped  the  car 
and  averted  the  killing  after  the  deceased 
was  struck  and  being  dragged."  .On  the 
other  hand,  the  defendant  contends  that  the 
case  is  one  of  "not  merely  the  previous  neg- 
ligence of  the  deceased,  in  coming  upon  the 
track  without  looking  or  listening,  but  also 
his  continuing  negligence  after  he  had  gone 
upon  the  track,  in  not  getting  off  of  it  be- 
fore the  car  struck  him."  In  other  words, 
both  sides  assume  that  in  the  first  instance 
the  defendant  was  guilty  of  negligence,  and 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. The  difference  between  them  is  as 
to  their  respective  acts  and  duties  after  this 
condition  existed.  The  plaintiff  contends 
that  the  defendant's  agents  saw,  or  by  the 
exercise  of  a  proper  degree  of  care  such  as 
the  circumstances  demanded  should  have 
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been  used  they  could  have  seen,  the  plain- 
tiff's situation  and  danger,  and  could  have 
readily  stopped  the  car  and  averted  the  kill- 
ing, and  hence  it  is  liable  notwitliatanding 
the  prior  contributory  negligence  of  the 
plaintiff.  The  defendant,  on  the  other  hand, 
contends  that,  even  if  all  this  be  true,  still 
the  plaintiff  cannot  recover,  because,  not- 
withstanding such  subsequent  negligence  on 
its  part,  the  plaintiff  continued  U>  be  ne^i- 
gent  in  this:  that  by  Uie  exercise  of  ordin- 
ary care  he  could  have  prevented  the  injury 
by  getting  off  the  track  before  the  car  striKJc 
him,  notwithstanding  any  n^ligenoe  on  the 
part  of  the  defendant  in  not  stopping  the  ear 
in  time  to  prevent  the  accident  after  the 
plaintiff's  position  of  danger  was  seen  by  it. 
or  notwithstanding  the  negligence  of  the  de- 
fendant in  not  exercising  proper  care  to  dis- 
cover such  danger.  In  other  words,  both 
sides  recognize  the  rules  of  law  as  to  neg^li- 
gence  of  the  defendant  and  contributory  nes;- 
ligence  of  the  plaintiff,  and  that  there' »  no 
such  thing  as  comparative  negligence;  but 
the  plaintiff  invokes  the  humaniUtrian  doe- 
trine  that  does  not  excuse  the  defendant 
from  liability  if,  after  discovering  the  da.n- 
ger  of  the  plaintiff,  it  fails  to  exercise  prop- 
er care  to  prevent  injuring  him.  or  if  the  de- 
fendant is  further  negligent  \tk  not  discover- 
ing the  danger  of  the  plaintiff  in  time  to  pre- 
vent the  injury,  when  by  proper  care  it 
might  have  done  so  and  prevented  it;  and 
the  defendant,  conceding  all  this,  still  msi«^t> 
that  the  corollary  of  the  proposition  is  that, 
notwithstanding  such  subsequent  negligence 
of  the  defendant,  the  plaintiff  cannot  recov- 
er if  he  also  was  guilty  of  subsequent  con- 
temporaneous and  continuing  negligence, 
without  which  he  would  not  have  been  in- 
jured notwithstanding  all  the  negligence  of 
the  defendant;  or,  stated  otherwise,  that 
such  conditions  make  out  a  case  of  concur- 
ring negligence,  which  precludes  a  recovery. 

As  a  matter  of  law,  both  contentions  are 
correct,  but  in  its  last  analysis  the  whole 
doctrine  of  subsequent  negligence,  as  applied 
to  both  the  defendant  and  the  plaintiff,  i-i 
but  a  refining,  a  subdividing,  ana  an  appor- 
tioning into  stages  and  degrees  of  the  doc- 
trine of  negligence  and  contributory  negli- 
gence, and  has  crept  into  the  law  in  the  ef- 
fort to  determine  the  immediate,  direct,  and 
proximate  cause  of  the  injury,  and  to  ascer- 
tain whether  the  plaintiff  was  guilty  of  neg- 
ligence which  contributed  with  the  defend- 
ant's negligence  to  the  producing  of  the  in- 
jury. 

The  whole  law  on  the  subject  is  so  aptly 
expressed  by  Macfarlane.  J.,  in  Waifton  v. 
Mound  City  Street  R.  Co.  133  Mo.  Zoc.  cif. 
250,  34  S.  W.  574,  that  to  attempt  to  in 
prove  upon  it  or  to  elucidate  it  would  he  •< 
puerile  as  to  try  "to  paint  the  lily,"  and  wf 
therefore  simply  quote  and  approve  it.  That 
learned  jurist's  formulation  of  the  rule  is 
this:  '*In  order  to  avoid  the  effect  of  thi» 
unquestioned  negligence  of  deceased  plain- 
tiff charges  that  defendant's  employee* 
failed  to  observe  proper  care  after  the  peril 
to  which  he  had  exposed  himself  wa.«»  knovn 
to  them,  or  by  reasonable  care  might  have 


1900, 


IIoLWERSON  V.  St.  Louis  &  S.  R.  Co. 


808 


been  known.  'The  rule  is  thus  invoked, 
which  is  well  settled  in  this  state,  that, 
though  one  has  negligently  placed  himself 
upon  a  railroad  track  in  front  of  a  moving 
train,  those  operating  it  owe  him  the  duty 
of  care  to  avoid  injuring  him,  and  his  pre- 
vious negligence  will  not  bar  a  recovery,  if 
injury  results  to  him  from  neglect  of  such 
duty.  But  to  carry  this  doctrine  to  the 
length  of  saying  that  one  who  knowingly 
crosBes  the  track  of  a  railway,  in  such  close 
proximity  to  a  moving  train  as  to  be  struck 
thereby  before  he  could  cross,  would  not  be 
guilty  of  concurring  negligence,  would  virtu- 
ally abolish  the  law  of  contributory  negli- 
gence altogether,  and  render  nugatory  a  long 
aud  uniform  line  of  decisions  of  this  court. 
Boyd  V.  Wabash  Western  R.  Co.  105  Mo.  371, 
16  S.  W.  909,  and  cases  cited.  The  rule  first 
stated  presupposes  a  previous,  or,  in  point 
of  time,  a  prior,  negligence  of  plaintiff,  the 
efTect  of  which  could  be  avoided  by  defend- 
ant. It  does  not  exempt  plaintiff  from  the 
consequences  of  his  own  contemporaneous 
negligence,  which  is  an  immediate,  direct 
and  proximate  cause  of  the  injury.  'When 
the  negligent  acts  or  omissions  01  the  par- 
ties to  the  action  were  contemporaneous, — or, 
what  is  to  say  the  same  thing,  when  the  ca- 
tastrophe is  the  result  of  concurring  or  mu- 
tual acts  of  negligence,  the  plaintiff  cannot 
recover  damages.'  Beach,  Contrib.  Neg.  § 
.5f«.  That  deceased  saw  the  moving  train 
l>efore  going  upon  the  track  is  demonstrated 
not  only  by  the  fact  that  it  was  close  to 
him,  and  he  'had  eyes  to  see,*  but  by  the  posi- 
tive evidence  that  'he  hurried  to  go  around 
the  cars.'  There  is  no  evidence  that  the  mo- 
torman  in  charge  of  the  cars  could  have 
known  that  deceased  intended  venturing 
across  the  track  until  he  got  upon  it.  De- 
ceased was  not,  then,  in  a  situation  of  peril 
which  called  for  action  by  the  motorman  un- 
til he  went  upon  the  track.  When  he 
stepped  upon  the  track  he  knew,  or  should 
have  known,  that  the  cars  would  run  upon 
him  unless  he  was  very  quick  in  his  move- 
ments, or  unless  their  speed  was  checked. 
Tn  the  circumstances,  no  fair  and  just  con- 
clusion can  be  drawn  but  that  the  negligence 
of  deceased  was  a  direct,  contemporaneous, 
and  proximate  cause  of  his  own  death.  Tn 
the  face  of  known  and  imminent  danger  he 
took  the  risk  of  crossing  the  track,  and 
though,  in  the  moment  of  danger,  the  train- 
men may  also  have  neglected  their  duties, 
he  must*  bear  the  consequences  of  his  con- 
tributory negligence.  The  doctrine  of  com- 
parative negligence  is  not  recognized  in  this 
state. 

The  same  principle  was  announced  by 
Oautt,  P.  J.,  in  JJuggari  v.  Missouri  P.  R. 
Co,  134  Mo.  673,  3C  S.  W.  220,  and  by  Sher- 
wood, J.,  in  Vogg  v.  Missouri  P.  R.  Co,  138 
Mo.  172,  30  S.  W.  646,  and  has  been  the  long- 
ncccpted  rule  in  this  state,  as  is  shown  by 
Sherwood,  J.,  in  the  cases  cited  in  the  Vogg 
Case.  True,  these  cases  announce  the  prin- 
ciple as  applied  to  the  first  analysis  of  the 
ease,  while  the  Watson  Case  established  the 
principle  when  applied  to  the  second  analy- 
(^ifl  of  the  case ;  but,  as  above  indicated,  such 
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second  analysis  has  been  resorted  to  only 
for  the  purpo^  of  reducing  the  case  to  its 
last  analysis,  in  order  to  determine  the  prox- 
imate cause  of  the  injury,  and  if  such  last 
analysis  shows  negligence  of  the  defendant, 
and  also  contributory  or  concurrent  negli- 
gence of  the  plaintiff,  it  is  as  fatal  to  the 
plaintiff's  right  to  recover  as  if  such  condi- 
tions had  appeared  on  the  first  analysis  and 
there  had  been  no  room  for  a  second  analy- 
sis. In  other  words,  the  principle  of  law  is 
the  same  whether  the  case  is  partially  exam- 
ined or  thoroughly  examined;  for,  whenever 
it  appears  from  the  ultimate  facts  proved 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  it  ends  the  case,  as  there  is  no 
such  thing  as  "comparative  negligence." 

The  doctrine  of  the  Watson  Case  is  fully 
supported  by  the  cases  of  Sinclair  v.  Chicago, 
B.  rf  K.  C.  R.  Co.  133  Mo.  loc,  cit.  241,  34 
S.  W.  76:  Culbertson  v.  Metropolitan  Street 
R,  Co.  140  Mo.  35,  36  S.  W.  834;  MissouH 
P,  R.  Co.  V.  Mosely,  6  C.  C.  A.  641,  12  U.  S. 
App.  001,  57  Fed.  Kep.  922;  Kirtley  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  65  Fed.  Rep.  391. 
In  the  case  last  cited  it  was  said :  "Conced- 
ing that  there  was  a  duty  upon  the  defend- 
ant's servants  to  anticipate  that  persons 
would  be  upon  the  track,  this  is  set  off  by 
the  duty  on  the  part  of  the  deceased  to  anti- 
cipate that  trains  would  run  on  the  track, 
and  hence  to  keep  a  lookout  for  them.  Con- 
ceding that  a  careful  lookout  on  the  part  of 
the  defendant's  servants  would  have  revealed 
the  deceased  on  the  track,  this  is  set  off  by 
the  fact  that  a  diligent  outlook  by  the  de- 
ceased would  have  revealed  the  approach  of 
the  engine  at  his  rear.  Conceding  that  the 
defendant's  servants  might  have  stopped  the 
engine  by  the  exercise  of  ordinary  care  be- 
fore running  onto  the  deceased,  this  conces- 
sion is  set  off  by  the  indisputable  fact  that 
the  deceased  after  be  might  have  discovered 
the  engine,  and  even  at  a  later  stage  in  the 
events  which  led  up  to  the  catastrophe, 
might  have  stepped  aside,  and  have  avoided 
the  en&rine."  The  same  rule  is  announced  in 
Sinclair  v.  Chicago,  B,  d  K.  C.  R.  Co.  133 
Mo.  7^c.  cit.  242,  34  S.  W.  76. 

This  question  has  been  so  ably  discussed 
by  Sanlx>rn,  J.,  concurred  in  by  Brewer, 
Circuit  Justice,  in  Missouri  P.  R.  Co.  v. 
Moseley,  6  C.  C.  A.  641,  12  U.  S.  App.  601, 
57  Fed.  Rep.  921,  that  we  quote  the  reason- 
ing employed.  The  case  was  this:  The 
plaintiff  was  walking  e^stwardly  on  the  de- 
fendant's track,  in  its  yards  where  there 
were  five  tracks,  in  St.  Louis,  which  for  a 
long  time  had  been  used  by  pedestrians,  and 
could  have  seen  a  train  approaching  from 
the  rear  for  at  least  1,000  feet.  The  defend- 
ant's engine  was  backing,  and  its  tender  was 
piled  high  with  coal,  so  that  the  employees 
on  the  engine  could  not  see  the  plaintiff  on 
the  track.  The  engine  was  running  at  a 
high  rate  of  speed,  in  excess  of  the  rate 
limited  by  the  city  ordinance,  and  no  bell 
was  kept  ringing,  as  the  city  ordinances  re- 
quired, nor  was  there  anyone  stationed  on 
the  tender  to  look  out  for  persons  on  the 
track.  A  train  approached  the  plaintiff 
from  the  east,  and  he  stepped  onto  the  next 
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parallel  track,  and  continued  to  walk  there- 
on, without  once  looking  behind  him,  for 
over  300  feet,  when  the  engine  that  was 
backing  as  aforesaid  struck  him  and  injured 
him.  The  learned  judge,  after  stating  these 
conditions,  said:  "Conceding  all  that  he 
claims, — that  the  customary  use  of  these 
yards  by  pedestrians  proved  the  implied  as- 
bent  of  the  defendant  to  such  use,  and  placed 
the  plaintiff  in  the  position  of  a  licensee, — 
still  he  is  not  in  a  position  to  recover.  A  li- 
cense did  not  relieve  him  from  the  duty  of 
exercising  ordinary  care  to  protect  himself 
from  the  obvious  dangers  from  the  engines 
and  cars  that  were  moving  about  him.  Tt 
certainly  gave  him  no  higher  right  than  that 
of  a  traveler  on  a  public  highway  at  a  rail- 
road crossing.  It  is  the  duty  of  such  a  trav- 
eler to  stop  and  look  and  listen  before  he 
crosses  a  single  track.  Every  railroad  track 
is  a  constant  warning  of  danger  from  the 
powerful  machines  that  'traverse  it.  The 
traveler  on  the  public  highway  who,  without 
looking  both  ways  and  listening  for  the  com- 
ing locomotive,  steps  upon  the  railroad 
track,  and  is  injured,  is  guilty  of  contribu- 
tory negligence  that  bars  his  recovery,  even 
though  the  railroad  company  may  have  been 
negligent.  Chicago,  R.  I.  d  P.  R,  Co,  v. 
Houston,  95  U.  S.  697,  24  L.  ed.  542;  Scho- 
field  V.  Chicago,  M.  A  8t.  P.  R.  Co.  114  U. 
S.  615,  29  L.  ed.  224,  6  Sup.  Ct.  Rep.  1125; 
McOrath  v.  New  York  C.  d  H.  R.  R.  Co.  69 
N.  Y.  469,  17  Am.  Rep.  359 ;  Rodrian  v.  New 
York,  N.  n.  d  n,  R.  Co.  125  N.  Y.  526,  26  X. 
K.  741;  and  the  other  authorities  cited  su- 
pra. How,  then,  can  this  plaintiff  recover 
when  he  deliberately  stepped  upon  the  track, 
and  walked  300  feet,  without  once  looking 
behind  him?  The  fact  that  the  roar  of  the 
passing  freight  train  made  his  sense  of  hear- 
ing practically  useless,  made  the  duty  of  the 
frequent  and  diligent  use  of  his  eyes  more 
imperative.  Mynning  v.  Detroit,  L.  d  N.  R. 
Co.  59  Mich.  257,  26  N.  W.  514.  If  it  is 
contributory  negligence  that  bars  recovery  to 
cross  a  single  track  infrequently  used,  and 
but  a  few  feet  wide,  without  listening  and 
looking  for  the  coming  locomotive,  it  is  cer- 
tainly gross  negligence  to  step  upon  a  track 
in  busy  railroad  yards,  and  walk  300  feet 
without  once  looking  to  the  rear,  and  espe- 
cially when  the  sense  of  hearing  is  rendered 
practically  useless  by  the  noise  of  a  long 
freight  train  passing  over  an  adjoining 
track.  It  is,  however,  urged  that  the  proxi- 
mate cause  of  the  injury  was  the  failure  of 
the  servants  of  the  defendant  to  ring  the  bell 
of  the  engine,  and  not  the  carelessness  of 
the  plaintiff  in  walking  on  the  track  without 
looking  for  the  engine.  It  is  said  that,  if  the 
bell  had  been  rung,  the  plaintiff  would  have 
heard  it,  and  have  avoided  the  danger,  and 
that  he  had  a  righ<i  to  rely  on  the  expecta- 
tion that  the  defendant's  servants  would 
comply  with  the  ordinance,  and  ring  the 
bell,  and  therefore  he  should  be  permitted  to 
recover.  This  position  is  untenable.  First. 
The  question  here  is  not  whether  the  negli- 
gence of  the  defendant  or  that  of  the  plain- 
tiff is  the  more  proximate  cause  of  the  in- 
jury, but  whether  or  not  the  negligence  of 
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the  plaintiff  directly  contribilted  to  it.    An 
effect  often  has  many  proximate,  and  many 
remote,    causes.     If   the   negligence   of   the 
plaintiff  was  one  of  the  proximate  causes  of 
the  injury, — if  it  directly  contributed  to  the 
unfortunate  result, — ^he  cannot  recover,  even 
though  the  n^ligence  of  the  defendant  also 
contributed  to  it.    In  such  a  case  the  plain- 
tiff can  recover  only  when  the  defendant's 
negligence  is  the  only  proximate  cause  of  the 
injury.    No  argument  is  required  to  show 
that  the  negligence  of  the  plaintiff  in  this 
case  directly  contributed  to  this  injury.     It 
was  negligence  for  him  to  step  upon  this 
track  without  looking  to  the  west;  it  was 
negligence  for  him  to  walk  upon  the  track 
300  feet  without  looking  behind  him.     If  he 
had  looked  to  the  west,  or  the  rear,  he  would 
have  seen  the  coming  engine,  and  would  not 
have  been   injured.    In  the  absence  of  his 
own   negligence,   no   act   of   the   defendant 
would  have  harmed  him.     Second.  The  neg- 
ligence of  the  plaintiff  was  the  more  proxi- 
mate cause  of  this  injury.    The  proximate 
cause  is  not  always,  nor  generally,  the  act 
or  omission  nearest  in  time  or  place  to  the 
effect   it   produces.     In     the    scMjuences     of 
events,  there  are  often  many  remote  or  inci- 
dental causes  nearer  in  point  of  time  and 
place  to  the  effect  than  the  efficient  moving 
cause,  and  yet  subordinate  to  it,  and  often 
themselves  influenced,  if  not  produced,  by  it. 
Thus,  a  defect  in  the  construction  of  a  boiler 
of  an  engine  may  long  exist  without  harm, 
and  yet  finally  be  the  proximate  cause  of  an 
explosion  to  which  the  climate,  through  the 
negligence  of  the  engineer,  and  other  inci- 
dental causes  nearer  by  years  to  the  effect, 
may    contribute.     Cases    illustrating    this 
proposition  are  Union  P.  R.  Co.  v.  CaUag- 
h<in,  6  C.  C.  A.  205,  12  U.  S.  App.  541,  56 
Fed.  Rep.  988 :  Ifilioaukee  d  8t.  P.  R.  Co.  r. 
Kelloqg,  94  U.  S.  469,  24  L.  ed.  256;  Xtna 
Tns.  Co.  v.  Boon,  96  U.  S.  117,  130,  24  L.  ed. 
395.  398;  Lynch  v.  Nurdin,  I  Q.  B.  29;  II- 
lidge  v.  Qooduin,   5    Car.   &  P.    190,    192; 
Clark  V.  Chambers,  L.  R.  3  Q.  B.  Div.  327; 
Pasiene  v.  Adams,  49  Cal.  87.    That  negli- 
gence is  the  proximate  cause  of  an  injury 
from  which  the  injury  might  and  ought  to 
have    been    foreseen,    or   reasonably   antici- 
pated,  under  the  circumstances,  as  its  prob- 
able result.     That  negligence  which  sets  in 
motion  a  train  of  events  that  in  their  nat- 
ural   sequence  might  and   ought  to    be   ex- 
pected to  produce  an  injury,  if  undisturbed 
by  any  independent  intervening  cause,  is  the 
proximate  cause  of   that   injury.     Chicago, 
St.  P.,  M.  d  0.  R.  Co.  V.  Elliott,  20  L.  R.  A. 
582,  5  C.  C.  A.  347,  12  U.  S.  App.  381.  55 
Fed.  Rep.  949 ;  Milwaukee  d  St.  P.  R.  Co.  ▼. 
Kelloqa.  94  U.  S.  476,  24  L.  ed.  259;  Hoa§ 
V.  hake  Shore  d  M.  S.  R.  Co.  85  Pa.  29.*?.  298, 
299,  27  Am.  Rep.  653.     It  goes  without  say- 
ing that  the  injury  from  engines  or  ears  can 
be,  and  ought  to  be,  foreseen  or  anticipated 
as  the  probable  result  of  walking  across  or 
upon  a  railroad  track  in  frequent  use,  with- 
out looking  both  ways,  and  listening  for  ap- 
proaching engines.     This  is  demonstrated  by 
the  fact  that  so  universal  is  this  experience 
that  it  has  become  a  settled  rule  of  law  that 
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such  aciioD  is  negligence.  It  was  the  neg- 
ligence of  this  plaintiff  in  walking  on  the 
railroad  track  without  looking  to  the  west 
that  put  in  motion  the  train  of  events  that 
led  to  this  disaster.  He  voluntarily  placed 
hinih-elf  in  the  dangerous  situation.  He 
knew  his  danger.  The  servants  of  the  de- 
fendant were  not  advised  of  hia  position  or 
of  his  danger,  and  they  had  a  right  to  rely 
on  the  expectation  that  he  would  obey  the 
law  and  discharge  his  duty.  His  greater 
knowledge  imposed  upon  him  the  duty  of 
greater  care  than  was  required  of  them. 
The  natural  and  inevitable  result  of  his  con- 
tinuance upon  this  track  was  a  collision 
with  an  engine  unless  some  new  cause  in- 
tervened to  prevent  it.  Without  the  inter- 
vention of  such  cause,  the  accident  was  only 
a  question  of  time.  The  engine  was  certain 
to  come.  The  only  chance  of  his  escape  was 
that  some  independent  cause,  such  as  his 
own  care  and  action,  or  the  defendant's 
watchfulness,  would  intervene  to  turn  aside 
the  natural  sequence  of  events,  and  to  take 
him  from  the  track  before  the  engine  passed 
over  it.  No  independent  cause  did  inter- 
vene, and  his  own  negligence  was  permitted 
to  work  out  the  unfortunate  result.  It  is 
oert-ain  that  this  result  could  not  have  been 
attained  unless  the  plaintiff  had  first  been 
negligent.  It  may  be  true  that  it  would  not 
have  resulted  if  the  bell  had  been  rung. 
But,  if  this  be  so.  the  failure  to  ring  the  bell 
was  not  an  independent  intervening  cause. 
It  was  entirely  dependent  for  its  evil  effect 
upon  the  precedent  negligence  of  the  plain- 
tiff in  walking  along  the  track  without  us- 
ing his  eyes.  If  he  had  not  been  careless, 
lie  would  not  have  been  on  the  track,  and 
the  failure  to  ring  the  bell  could  not  have 
injured  him.  The  negligence  of  the  defend- 
ant's servants  was,  at  most,  concurring  or 
succeeding  negligence,  which  simply  failed 
to  interrupt  the  natural  sequence  of  events, 
and  permitted  plaintiff's  breach  of  duty  to 
work  out  the  disastrous  result  of  which  it 
was  the  primary  and  efficient  cause.  The  in- 
jury was  the  natural  result  of  the  plaintiff's 
own  carelessness,  and  the  jury  should  have 
been  instructed  to  return  a  verdict  for  the 
defendant." 

3  Elliott,  Railroads,  p.  1792,  §  1175,  dis- 
cusses and  disposes  of  the  subject  in  this  mas- 
terful way:  "Although,  as  we  have  already 
shown,  the  general  rule  is  that  contributory 
negligence  will  defeat  a  recovery,  yet  there 
is  an  exception  to  the  rule,  or  perhaps  it 
would  be  better  to  say  that  the  rule  does 
not  apply,  where  the  injury  is  wilfully  in- 
flicted, or  the  failure  of  the  company  to  ex- 
ercise reasonable  care  after  discovering  the 
traveler's  peril  is  the  proximate  cause  of  the 
injiH-y.  In  this  connection,  however,  it  is 
necessary  to  bear  in  mind  the  rule  that  the 
company,  or  its  employees,  have  &  right  to 
presume,  under  ordinary  circumstances,  that 
an  adult  who  is  upon  or  near  the  track,  and 
apparently  able  to  take  care  of  himself,  will 
do  so,  and  stay  off  or  get  off  in  due  time. 
Some  of  the  courts,  misapplying,  as  we 
think,  the  doctrine  of  an  old  English  case, 
have  held  that  the  company  is  liable,  not 
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only  where  it  discovers  the  danger  of  the 
traveler  in  time  to  avoid  the  effect  of  his 
negligence,  and  fails  to  exercise  reasonable 
care  to  avoid  it,  but  also  where  it  fails  to 
exercise  reasonable  care  to  look  out  for  the 
traveler,  and  thus  fails  to  discover  his  dan- 
ger in  the  llrst  instance,  or  if  it  might,  in 
any  event,  have  avoided  the  consequences  of 
the  plaintiff's  negligence  by  the  exercise  of 
reasonable  care.  It  seems  to  us  that  this 
doctrine  Is  much  like  the  exploded  doctrine 
of  comparative  negligence,  and  that,  unless 
it  is  limited  in  its  application,  it  loses  sight 
of  the  element  of  proximate  cause,  and  vir- 
tually nullifies  the  doctrine  of  contributory 
n^ligence.  We  think  the  better  rule  is 
that,  except  where  the  injury  is  wilfully  in- 
flicted, or  is  inflicted  under  such  circiun- 
stances  as  to  amount  to  wilfulness,  the  rule 
that  contributory  negligence  is  a  good  de- 
fense applies  without  qualification,  unless 
the  company  is  guilty  of  negligence  subse- 
quent to  that  of  the  plaintiff,  and  not  merely 
contemporaneous  and  concurrent  with  that 
of  the  plaintiff.  In  other  words,  while  the 
company  may  be  liable  where  it  fails  to  ex- 
ercise reasonable  care  by  which  it  could 
have  avoided  the  consequences  of  the  plain- 
tiff's negligence  after  discovering  it  and  his 
danger,  or  if  reasonable  care  requires  that 
it  should  have  made  such  discovery  after  the 
plaintiff  had  negligently  incurred  the  dan- 
ger, and  it  fails  to  do  so,  and  to  use  reason- 
able care  by  which  injury  could  have  been 
avoided,  yet  it  is  stating  the  rule  too  broadly 
to  say  that  the  company  is  liable  if  it  might 
have  avoided  the  injury  or  the  consequences 
of  the  plaintiff's  negligence  by  the  exercise 
of  reasonable  care." 

Beach,  Contrib.  Neg.  3d  ed.  $  54,  in  speak- 
ing of  the  prior  negligence  of  the  plaintiff 
and  the  subsequent  negligence  of  the  defend- 
ant, says:  "It  is  sometimes  said  to  be  the 
rule  that  a  plaintiff  may  recover,  notwith- 
standing the  fact  that  his  own  negligence 
exposed  him  to  the  risk  of  injury,  if  the  de- 
fendant, after  becoming  aware  of  the  plain- 
tiff's danger,  failed  to  use  ordinary  care  to 
avoid  injuring  him,  or,  as  Judge  Thompson 
puts  it:  'Perhaps  a  better  expression  of 
this  rule  is  that,  although  the  plaintiff  has 
negligently  exposed  himself  or  nis  property 
to  an  injury,  yet  if  the  defendant,  after  dis- 
covering the  exposed  situation,  inflicts  the 
injury  upon  him,  through  a  failure  to  exer- 
cise ordinary  care,  the  plaintiff  may  recover 
damages.'  This  is  but  another  attempt  to 
make  sense  out  of  the  rule  laid  down  in 
the  case  of  Davies  v.  Mann,  10  Mees.  &  W. 
546,  and  to  make  it  square  with  the  recog- 
nized and  unquestioned  rules  of  law  which 
obtain  upon  the  subject  of  contributory  neg- 
ligence. As  it  is  first  formulated  above,  it 
is  equivalent,  for  practical  purposes,  to  the 
rule  that  when  the  defendant's  negligence  is 
the  proximate  cause  of  the  injury,  while 
that  of  the  plaintiff  is  only  a  remote  cause 
or  a  mere  condition  of  it,  the  action  will  lie. 
This,  as  has  been  shown,  is  a  correct  rule, 
and  it  is  correctly  expressed.  As  used  in 
this  sense,  'prior'  and  ^subsequent'  are  very 
nearly,    and    often   exactly,    equivalent   to 
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'proximate'  and  'remote.*  'Prior  negligence* 
will  usually  be  found  substantially  the  same 
as  negligence  that  is  regarded  as  a  remote 
cause,  and  'subsequent  negligence'  means, 
ordinarily,  in  the  judge's  opinion,  the  negli- 
gence that  did  the  mischief,  which  is  more 
usually  known  as  negligence  which  is  a 
proximate  cause."  And  the  same  author,  in 
S  55,  further  refers  to  the  subject  as  fol- 
lows: "On  the  other  hand,  the  author  ven- 
tures to  suggest  that  the  rule,  as  stated  by 
Judge  Thompson,  is  only  an  indifferent  way 
of  saying  that,  when  the  defendant's  negli- 
gence is  wilful,  the  plaintiff's  contributory 
negligence  is  not  a  defense.  When  one,  after 
discovering  that  I  have  carelessly  exposed 
myself  to  an  injury,  neglects  to  use  ordinary 
care  to  avoid  hurting  me,  and  'inflicts'  the 
injury  upon  me  as  a  result  of  his  negligence, 
there  is  very  little  room  for  a  claim  that 
such  conduct  on  his  part  is  not  wilful  neg- 
ligence. The  author  believes,  as  he  has  al- 
ready suggested,  that  every  case  in  the  re- 
ports which  assumes  to  rest  upon  the  rule 
that  the  prior  negligence  of  the  plaintiff  is 
not  a  defense  to  the  subsequent  negligence 
of  the  defendant,  where  a  correct  conclu- 
sion has  been  reached,  will  be  found  to  turn 
upon  one  or  the  other  of  these  elementary 
propositions.  When  the  plaintiff  in  these 
cases  is  held  entitled  to  recover,  it  will  ap- 
pear either  that  the  defendant's  negligence 
was  wilful,  or  that  it  was  the  proximate 
cause  of  the  injury.  Tf  this  be  true,  nothing 
is  gained  by  stating  the  rule  in  this  way. 
It  begets  confusion  in  expression  and  in 
thinking.  And,  moreover,  as  an  abstract 
proposition  of  law,  it  is  open  to  the  criti- 
cism that  whether  we  express  it  in  one  way 
or  the  other,  and  either  with  or  without 
Judge  Thompson's  discovery  clause,  it  ig- 
nores the  principle  upon  which  the  law  of 
contributory  negligence  has  been  made  to 
rest,  and  proceeds  upon  the  theory  of  punish- 
ment. The  tendency  of  it  is  to  unsettle  and 
confuse  established  principles.  The  culmin- 
ation of  it  is  'comparative  negligence.' " 

In  Guenther  v.  Bi.^Louis,  I.  M.  &  8.  R.  Co. 
96  Mo.  loo.  cit.  297,  8  S.  W.  376,  Brace,  J., 
tersely  and  pithily  stated .  the  rule  as  fol- 
lows: "The  death  of  Guenther,  resulting 
from  the  concurrent  acts  of  negligence  of  de- 
fendant in  failing  to  ring  the  bell,  and  of 
himself  in  being  on  the  track,  paying  no 
heed  to  bis  situation  or  the  approach  of 
trains,  nothing  further  appearing,  the  ver- 
dict must  have  been  for  the  defendant." 
And  it  was  further  said:  "And  the  failure 
of  defendant's  servants  to  so  keep  the  bell 
ringing,  if  found  to  be  a  fact,  would  be  an 
act  of  negligence  which  may  have  been  a 
cause  contributing  directly  to  Guenther's 
death;  for  the  injury  to  plaintiff  resulting 
from  which  a  recovery  might  be  had,  but 
for  the  further  fact  that  the  deceased,  who 
the  evidence  shows  was  a  man  of  mature 
years  in  possession  of  all  his  faculties,  and 
who,  for  some  time,  had  been  working  in  a 
quarry  alongside  the  track,  passing  the  point 
on  the  track  where  he  was  struck,  daily, 
at  or  about  the  time  of  day  at  which 
the  accident  occurred,  going  to  his  work,  and 
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who  must  have  known  that  this  train  was 
due  about  that  time,  instead  of  walking  be- 
tween the  two  tracks,  where  the  evidence 
shows  there  was  ample  space  to  walk  with 
safety,  even  when  trains  were  passing  each 
other  on  these  tracks,  on  a  bright  morning, 
in  broad  daylight,  entered  upon  the  track,  the 
view  of  which  was  unobstructed  for  several 
hundred  yards,  and  continued  to  walk  on  it, 
without  looking  or  listening  for  an  ap- 
proaching train,  or  paying  any  attention 
whatever  to  his  situation,  was  also  guilty  of 
such  negligence  contributing  directly  to  his 
death  as  would  prevent  a  recovery,  and  the 
verdict  of  the  jury  must  have  been  for  the 
defendant,  unless  it  further  appeared  that, 
after  the  deceased  had,  by  his  negligence, 
exposed  himself  to  peril,  the  defendant's 
servants  became  aware  of  his  perilous  situa- 
tion, or,  by  the  exercise  of  ordinary  care, 
might  have  discovered  it,  in  time  to  have 
avoided  injuring  him,  and  thereafter,  im- 
mediately before,  and  up  to  the  time  of,  ac- 
tual collision,  failed  to  use  the  means  with- 
in their  power,  with  a  proper  degree  of  care 
consistent  with  the  safety  of  those  on  board 
the  train,  to  avoid  killing  or  injuring  him 
(Donohue  v.  St.  Louts,  I.  M,  d  S.  R.  Co.  91 
Mo.  367,  2  S.  W.  424,  3  S.  W.  848 ;  Donahoe 
v.  Wabash,  Bt,  L.  d  P.  R.  Co,  83  Mo.  543: 
Bergman  v.  St.  Louis,  J.  M.  d  S.  R.  Co.  88 
Mo.  079 ;  Kelley  v.  Hannibal  d  St.  J.  R,  Co. 
75  Mo.  138;  Harlan  v.  St.  Louis,  K.  C.  d  K. 
R.  Co.  65  Mo.  22) ;  and  what  would  be  due 
care  under  such  circimistances  would  neces- 
sarily be  a  question  for  the  jury,  under 
proper  instructions.  The  plaintiff  had  no 
case  on  the  evidence,  unless  the  facts 
brought  it  within  this  qualification  of  the 
general  rule  on  contributory  negligence,  and 
the  court  properly  so  declared  in  the  first 
instruction." 

In  Kellny  v.  Missouri  P.  R,  Co.  101  Mo. 
73,  8  L.  R.  A.  784,  785,  13  S.  W.  807,  the 
court  instructed  the  jury  for  the  defendant 
that  if,  "at  and  just  before  the  alleged  in- 
jury, the  plaintiff  was  not  exercising  ordi- 
nary or  proper  care  to  avoid  injury  or  dan- 
ger," the  verdict  should  be  for  the  defend- 
ant; and  for  the  plaintiff  the  court  in- 
structed the  jury  that  if  the  train  was  run- 
ning at  a  greater  rate  of  speed  than  6  miles- 
an  hour,  and  if  it  had  not  been  so  running 
it  could  have  been  stopped  in  time  to  pre- 
vent tJie  accident,  after  the  defendant  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  plaintiff's  danger,  the  verdict 
should  be  for  the  plaintiff.  Brace,  J.,  said : 
"The  second  was  the  only  instruction  given 
presenting  a  theory  upon  which  the  jury 
were  authorized  to  find  for  the  plaintiff,  and 
it  seems  to  us  that  it  cuts  the  throat  of  the 
first.  In  the  first  the  jury  are  told,  as  mat- 
ter of  law,  that  the  plaintiff  was  guilty  of 
an  act  of  negligence  that  contributed  to  his 
injury ;  therefore  he  cannot  recover.  Never- 
theless they  were  told  in  the  second  that  if 
they  find  that  the  defendant  committed  an 
act' of  negligence  which  also  contributed  to 
his  injury,  but  which  would  not  have  done 
so  if  it  had  not  been  committed,  then  thoy 
will  find  for  the  plaintiff.     The  whole  the- 
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cry  of  plaintiff's  case  was  that  he  was  in- 
jured by  the  negligence  of  defendant  in  run- 
ning 11^  train  at  a  greater  rate  of  speed 
than  6  miles  an  hour;  that  this  act  was  the 
sole  direct  cause  of  his  injury.  Now  while 
to  find  the  fact  that,  if  the  defendant  had 
not  been  running  its  train  at  a  greater  rate 
of  speed  than  6  miles  an  hour,  the  injury 
would  not  have  occurred,  is  to  .find  a  fact 
tending  to  prove  that  the  running  of  the 
train  at  a  greater  rate  of  speed  than  6  miles 
an  hour  was  a  cause  of  plaintiff's  injury, 
how  can  it  make  such  excessive  running  any 
more  than  a  contributory  cause,  when  plain- 
tiff's act  was  also  there  and  then  present  at 
the  same  time  contributing  to  the  injury? 
The  Instruction  presents  this  strange  anom- 
aly: That  if  the  jury  find  that  the  wagon 
was  struck  by  reason  of  the  fact  that  said 
train  was  then  running  at  a  rate  of  speed 
greater  than  G  miles  an  hour,  and  by  reason 
of  the  fact  that  the  plaintiff  was  negligently 
on  the  track,  the  plaintiff  cannot  recover,  on 
the  ground  that  defendant's  negligence  was 
the  sole  cause  of  the  injury,  because  of  plain- 
tiff's contributory  negligence;  but  if  they 
find  that  if  the  train  had  not  been  running 
at  a  greater  rate  of  speed  than  6  miles  an 
hour  the  plaintiff  would  not  have  been 
struck,  then  the  plaintiff  can  recover,  al- 
though the  injury  wa#  the  joint  product  of 
plaintiff's  act  of  negligence  and  this  very 
negligent  act  of  defendant.  How  can  the 
fact  that  the  injury  would  not  have  resulted 
if  the  defendant  had  not  committed  the  act 
of  n^ligence  change  the  character  of  the 
injury  which  actuafly  did  occur  as  the  joint 
product  of  plaintiff's  and  defendant's  con- 
tributive  acts  of  negligence  as  assumed  in 
the  instructions?  We  know  of  but  one  ex- 
ception to  the  rule  that  where  an  injury  is 
the  product  of  the  joint  concurring  acts  of 
negligence  of  both  plaintiff  and  defendant 
the  plaintiff  cannot  recover,  and  that  is  an 
exception  made  on  the  grounds  of  public  pol- 
icy, and  in  the  interest  of  humanity,  to  pre- 
vent and  restrain,  as  far  as  may  be,  a  wil- 
ful, reckless,  or  wanton  disregard  of  human 
life  or  limb,  or  property,  under  any  circum- 
stances, and  that  is  when  the  injury  was 
produced  b^  th«  concurrent  negligent  acts  of 
Doth  plaintiff  and  defendant;  yet,  if  the  de- 
fendant, before  the  injury,  discovered,  or  by 
the  exercise  of  ordinary  care  might  have  dis- 
covered, the  perilous  situation  in  which  the 
fdaintiff  was  placed  by  the  concurring  neg- 
igence  of  both  pai'ties,  and  neglected  to  use 
the  means  at  his  command  to  prevent  Uie 
injury,  then  his  plea  of  plaintiflrs  contribu- 
tory negligence  shall  not  avail  him.  This 
exception  proceeds,  not  upon  the  theory  that 
the  defendant  has  been  guilty  of  another 
and  independent  act  of  negligence  which  is 
the  sole  cause  of  the  injury,  and  which  must 
be  charged  as  a  separate  and  independent 
cause  of  action,  but  upon  the  ground  that 
the  negligence  he  was  then  in  the  very  act 
of  perpetrating  was  characterized  by  such 
recklessness,  wilfulness,  or  wantonness  as 
that  he  shall  not  be  heard  to  say  that  the 
plaintiff  was  also  guilty  of  contributory  neg- 
ligence.'* 
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This  doctrine,  that  contributory  negli- 
gence is  no  defense  to  an  injury  wantonly  in- 
flicted, is  also  stated  in  1  Shearm.  &  Kedf. 
Neg.  5th  ed.  S  64,  as  follows:  "The  rule  ex- 
cluding a  recovery  in  cases  of  contributory 
negligence  is,  of  course,  only  applicable  to 
actions  founded  upon  negligence.  It  is  uni- 
versally conceded  that  the  neatest  contribu- 
tory fault,  including  a  wilnil  trespass,  is  no 
defense  to  an  action  for  wilful  injuries. 
Thus,  a  trespasser  upon  a  railroad  train  or 
street  car,  who  is  pushed  off,  or  forced  or 
frightened  into  jumping  off,  while  the  train 
is  in  motion,  is  not  debarred  from  recovery 
by  his  own  fault,  either  in  originally  enter- 
ing the  car,  or  in  quitting  it  while  in  mo- 
tion. Contributory  negligence  is  as  good  a 
defense  to  a  claim  founded  upon  gross  negli- 
gence as  to  any  other;  except  where  such 
negligence  is  so  wanton  and  reckless  as  to 
imply  a  willingness  to  injure  or  entire  indif- 
ference to  consequences,  Yet  this,  after  all, 
is  only  another  form  of  stating  the  well- 
known  rule  in  Daviea  v.  Mann;  that  is,  that 
even  a  trespasser  can  recover  for  any  want 
of  ordinary  care  in  avoiding  injury  to  him 
after  his  presence  is  known  to  the  defend- 
ant." 

The  same  rule  is  laid  down  in  Beach,  Con- 
trib.  Neg.  3d  ed.  §  64,  where  the  author 
says:  "When  the  wrongdoing  of  the  defend- 
ant is  merely  negligence,  the  contributory 
negligence  of  the  plaintiff  may,  as  is  well  un- 
derstood, operate  as  a  defense,  but,  when 
the  defendant's  conduct  is  wilful,  it  is  no 
longer  negligence,  and,  when  the  injury  sus- 
tained by  the  plaintiff  is  the  result  of  the 
wanton  and  wilful  act  of  the  defendant,  the 
question  of  the  plaintiff's  contributory  negli- 
gence as  a  defense  cannot  arise.  In  order 
to  constitute  contributory  negligence  on  the 
part  of  the  plaintiff,  there  must  be  negli- 
gence on  the  part  of  the  defendant.  It  is 
accordingly  the  settled  rule  that  when  the 
defendant's  conduct  amounts  to  wilfulness, 
and  when  the  mischief  is  occasioned  by  his 
intentional  and  wanton  wrongdoing,  the 
plaintiff's  negligence  is  no  defense.  Thus, 
in  a  late  case  in  Illinois,  it  was  said:  'If 
the  injury  to  the  plaintiff  was  caused  by  the 
needless,  and  reckless,  wilful,  or  wanton, 
sounding  of  the  whistle,  her  negligence  in 
approaching  the  crossing,  and  driving  so 
close  to  the  track  as  to  cause  her  team  to  be 
frightened  by  the  cars,  in  no  way  affects  her 
right  to  recover.' " 

All  will  agree  that  one  person  is  liable  if 
he  intentionally  and  wantonly  injures  an- 
other. But,  in  order  to  be  intentional  or 
wanton,  there  must  be  actual  knowledge  of 
the  danger  to  the  other  person,  and  actual 
intent  to  injure  him.  The  incongruity  in 
the  rule  as  so  announced  by  the  text  writers 
and  the  courts  is  in  mixing  negligence  with 
wantonness,  and  then  making  the  defendant 
liable,  notwithstanding  the  contributory 
negligence  of  the  party  injured,  in  this: 
that  with  wantonness  is  also  mixed  the  ele- 
ment of  negligence  in  not  discovering  the 
other's  danger  in  time  to  have  averted  the 
injury,  when  by  the  exercise  of  ordinary  care 
it  could  have  been  discovered.    If  this  ele- 
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ment  of  negligence  of  the  defendant  is  al- 
lowed to  be  considered  at  all,  then  all  reason, 
common  sense,  logic,  and  fairness  demand 
that  the  plaintiff's  contributory  negligence 
shall  also  be  submitted  to  the  jury;  all  of 
which  only  proves  that  no  such  elements 
should  be  mixed,  and  that  the  exception  to 
the  ordinary  rules  should  be  confined  to 
cases  of  pure  wantonness  on  the  part  of  the 
defendant. 

And  Beach,  Contrib.  Neg.  §  62,  points  out 
very  clearly  the  difference  between  "negli- 
gence" and  "wantonness"  as  follows:  "The 
distinction  between  these  two  grades  of  fault 
is  suggested  in  a  famous  Kew  York  decision, 
in  which  Beardsley,  J.,  says:  'Negligence, 
even  when  gross,  is  but  an  omission  of  duty. 
It  is  not  designed  and  intentional  mischief.' 
Notwithstanding  the  confusion  in  the  use  of 
these  terms  in  the  earlier  cases,  there  is,  it 
is  believed,  a  somewhat  setUed  and  deter- 
mined meaning  for  each  of  them,  as  they  are 
used  by  the  judges  at  present.  By  n^li- 
gence  is  meant  ordinary  negligence, — a  term 
the  significance  of  which  is  reasonably  well 
fixed.  By  'gross  negligence'  is  meant  'ex- 
ceeding negligence,' — that  which  is  mere  in- 
advertence in  the  superlative  degree.  It  is 
a  convenient  designation  of  a  real  thing,  and 
in  this  sense  'gross'  is  merely  intensive,  and 
not  vituperative.  By  'wilful  negligence'  is 
meant  not  strictly  negligence  at  s3l,  to  speak 
exactly,  since  'negligence'  implies  inadver- 
tence, and  whenever  there  is  an  exercise  of 
the  will  in  a  particular  direction  there  is  an 
end  of  inadvertence,  but  rather  an  inten- 
tional failure  to  perform  a  manifest  duty, 
which  is  important  to  the  person  injured  in 
preventing  the  injury,  in  reckless  disregard 
of  the  consequences  as  affecting  the  life  or 
property  of  another.  Such  conduct  is  not 
i^cgiigent  in  any  proper  sense,  and  the  term 
'wilful  negligence,'  if  these  words  are  to  be 
interpreted  with  scientific  accuracy,  is  a  mis- 
nomer. It  is,  however,  the  name  which  the 
courts  have  fastened  upon  a  fault  of  that 
character,  and  by  which  it  is  most  U8uall3' 
designated  in  the  reports." 

When,  however,  the  rule  as  so  laid  down  in 
all  the  cited  cases,  except  Kiriley  v.  Chi- 
cago, M,  d  St.  P.  R,  Co.  65  Fed.  Rep.  393; 
Missouri  P.  R.  Co.  v.  Moseleyj  6  C.  C.  A.  641, 
12  U.  S.  App.  601,  67  Fed.  Rep.  922,  and 
Watson  V.  Mound  City  Street  R.  Co.  133  Mo. 
loc.  cit.  250,  34  S.  W.'  573,  above  referred  to, 
and  the  Missouri  cases  following  that  case, 
has  been  reduced  to  its  proper  understand- 
ing and  extent  of  holding  a  defendant  liable 
for  wanton  or  intentional  injuries,  there  is 
yet  another  element  necessary  to  be  borne  in 
mind  and  submitted  to  the  jury  along  with 
the  wantonness  of  the  defendant,  and  that  is 
the  wantonness  of  the  plaintiff;  for,  if  the 
plaintiff  is  also  wanton,  his  must  logically 
and  fairly  offset  the  defendant's  wantonness 
as  effectually  as  his  contributory  negligence 
offsets  the  defendant's  negligence.  In  other 
words,  if  the  case  is  not  one  of  negligence, 
but  one  of  wantonness,  then  the  wantonness 
of  both  parties  must  be  taken  into  account; 
for  there  can  no  more  be  comparative  wan- 
tonness than  there  can  be  comparative  negli- 
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gence,  and  comparative  negligence  has  nerer 
been  recognized  in  this  state.  Hurt  v.  St. 
Louis,  I.  M,  de  8,  R.  Go.  94  Mo.  loo.  cit.  264, 
7  S.  W.  1. 

This  principle  is  recognized  by  Beacb, 
Contrib.  Neg.  §  37,  where  he  says:  "While 
it  ib  unquestionably  true  that  one  may  vol- 
untarily and  unnecessarily  expose  himself 
or  his  property  to  danger*  without  thereby 
becoming  guilty  of  contributory  negligence 
as  matter  of  law,  it  is,  nevertheless,  an  es- 
tablished rule  that,  where  one  does  know- 
ingly put  himself  or  his  property  in  danger, 
there  is  a  presumption  that  he,  ipso  facto, 
assumes  all  the  risks  reasonably  to  be  ap* 
prehended  from  such  a  course  of  conduct;  as 
where  one  goes  voluntarily  upon  a  railway 
track,  without  keeping  watch,  at  a  point 
where  it  is  known  to  be  especially  danger- 
ous, or  ventures  upon  a  bridge,  track,  or 
highway  which  he  knows  to  be  defective  or 
unsafe.  And  where  one,  knowing  the  dan- 
ger, temporarily  forgets  it,  and  in  eonse- 
quence  suffers,  his  forgetfulness  will  not 
avail  him  as  an  excuse.  What  he  knows  he 
must  remember  at  his  peril,  and  not  to  re- 
member is  contributory  negligence  if  it  oe- 
casions  the  injury.  Knowledge,  however,  in 
this  respect^  does  not  necessarily  constitute 
contributory  n^ligence.  It  is  plain  that 
one  may  exercise  duer  care  with  full  knowl- 
edge of  the  danger  to  which  he  is  exposed  or 
to  which  he  lawfully  exposes  himself.  This 
certainly  is  not  contributory  negligence. 
When  knowledge  is  fastened  upon  the  plain- 
tiff, it  is  presumptive  evidence  of  oontriba- 
tory  negligence;  but  is  a  disputable  pre- 
sumption, and  may  be  rebutted  by  proper 
evidence  of  the  exercise  of  ordinary  care  un- 
der the  circumstances." 

But  will  it  be  said  that  human  imagina- 
tion cannot  conceive  a  case  of  wantonness  on 
the  part  of  both  parties?  The  answer  is 
plain.  Wantonness  by  both  parties  is  just 
as  conceivable  as  negligence  by  both  parties^ 
But  a  single  illustration  will  suffice  to  point 
the  rule.  A  man  determines  to  commit  sui- 
cide. He  has  no  property  and  no  life  insur- 
ance.  He  will  leave  his  family  destitute. 
To  provide  for  his  family,  he  lies  down  on  a 
railroad  track.  The  track  is  straight,  and 
the  engineer  can  easily  see  the  man  on  the 
track  in  time  to  stop  the  train  before  kill- 
ing him.  Instead  of  doing  so,  he  intention- 
ally and  wantonly  increases  the  speed  of  the 
train  and  runs  over  the  man.  The  widow  or 
children  sue  the  railroad  company  for  dam- 
ages, and  upon  proof  that  the  railroad  em- 
ployees wantonly  inflicted  the  injury  they 
recover  a  verdict,  and  thus  the  deceased  has 
provided  for  his  family  at  the  same  time  be 
nas  carried  into  effect  his  intentional  or 
wanton  purpose  to  destroy  himself.  The 
wantonness  of  the  defendant  is  made  the  ^le 
determining .  factor  in  the  solution  of  the 
problem  of  liability,  and  the  wantonness  of 
the,  deceased  is  not  considered  or  taken  into 
account,  when,  if  it  had  been,  the  result 
would  necessa.rily  have  been  the  same  as  in 
a  case  of  negligence  and  contributory  nef^ 
ligence.  The  result  is  that  in  attempting  to 
establish  a  new  branch  of  the  law,  baW>d 
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upon  humanitarian  principles,  tbe  courts 
have  taken  a  step  with  one  foot,  but  have 
left  the  other  foot  sticking  in  the  mire  of 
i^cgligence.  If  wantonness  is  not  negli- 
gence, as  I  believe,  then  the  wantonness  of 
both  parties  must  be  left  to  the  jury,  under 
proper  instructions.  There  has  been  too 
much  laxity  in  giving  instructions  of  this 
character.  No  instruction  basing  a  right  to 
recover  upon  wantonness  should  be  given 
unless  the  pleadings  raise  an  issue  of  wan- 
tonness as  distinguished  .from  negligence, 
and  unless  there  is  substantial  proof  to  sup- 
port such  an  issue.  The  common  practice  of 
giving  such  instructions  when  no  such  is- 
sue is  raised,  and  there  is  no  evidence  to 
support  such  a  claim,  has  caused  much  of 
the  confusion  and  incongruity  that  exists 
in  the  law,  and  the  failure  of  courts,  and 
judges,  and  text  writers  to  distinguish  be- 
tween negligence  (that  is,  the  want  of  or- 
dinary care)  and  wantonness  (that  is,  in- 
tentional injury  purposely  inflicted)  is  re- 
sponsible for  the  balance  of  such  confusion. 
Let  us  hope  that,  as  all  other  sciences  have 
advanced  and  cleared  up  the  darkness  in 
other  directions,  the  science  of  the  law  in 
this  regard  may  likewise  soon  advance,  and 
throw  the  light  of  reason  upon  this  ques- 
tion. 

In  the  case  at  bar  there  is  no  allegation 
!n  the  petition  that  the  defendant  was  guil- 
ty of  any  wantonness  or  intentional  wrong 
knowingly  done.  The  case  is  one  of  negli- 
gence in  its  original  and  correct  sense;  that 
is,  the  plaintiff  charges  the  defendant  with 
having  bt^en  guilty  of  negligence,  and  the 
defendant  charges  the  deceased  with  hav- 
ing been  guilty  of  contributory  negligence. 
No  issue  of  wantonness  on  either  side  is 
presented  by  the  pleadings  in  the  case,  nor 
is  there  any  substantial  evidence  of  wanton- 
ness on  either  side.  For  this  reason  the 
second  and  fourth  instructions  given  for  the 
plaintiff  are  erroneous.  And  as  it  is  con- 
ceded that  the  deceased  was  guilty  of  "prior 
negligence," — that  is,  contributory  negli- 
gence,— and  as  there  is  no  allegation  or 
proof  of  wantonness  in  the  case,  it  follows 
that  the  plaintiff  is  not  entitled  to  recover 
at  all;  and  therefore  as  the  jury  found  for 
the  defendant,  and  that  verdict  is  in  accord- 
ance with  the  true  law,  the  trial  court  erred 
in  granting  the  plaintiff  a  new  trial,  no 
matter  what  errors  of  law  the  court  com- 
mitted in  giving  or  refusing  instructions. 
Pritchard  v.  Hewitt,  91  Mo.  loc.  cit.  650,  60 
Am.  Hep.  265,  4  S.  W.  437;  Overholt  v. 
rtea«,  93  Mo.  loc.  cit.  426,  6  S.  W.  74; 
Leahy  v.  Davia,  121  Mo.  loc.  cit.  236,  25  S. 
W.  941 ;  Dowd  v.  Westinghouse  Air  Brake 
Co.  132  Mo.  679,  34  S.  W.  493.  Moreover, 
the  defendant's  instructions  followed  the 
humanitarian  doctrine  as  heretofore  de- 
clared by  this  court  (except  Watson*8 
Case ) ,  and  therefore  the  trial  court  erred  in 
declaring  those  instructions  erroneous;  and 
as  the  jury  found  the  fact  to  be  that  the  de- 
fendant was  guilty  of  no  wantonness  or  wil- 
fulness (which  the  trial  court  approved), 
and  as  the  instructions  for  defendant  were 
proper  under  any  view  heretofore  announced 
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by   this   court,   the  new   trial    should   not, 
therefore,  have  been  granted. 

2.  The  trial  court  granted  a  new  trial  for 
error  in  giving  the  instructions  for  defend- 
ant above  set  out.  These  instructions  con- 
form strictly  to  the  rules  of  law  heretofore 
uniformly  announced  by  this  court,  includ- 
ing the  humanitarian  doctrine  referred  to, 
making  the '  defendant  liable  notwithstand- 
ing the  contributory  negligence  of  the  de- 
ceased, if  the  defendant  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen, 
the  danger  to  tbe  deceksed  in  time  to  have 
prevented  the  injur>'.  They  do  not  express 
or  refer  to  the  corresponding  duty  of  the 
deceased  after  he  was  in  danger,  but  the 
plaintiff  cannot  complain  of  this  omission, 
as  it  was  favorable  to  her.  The  degree  of 
care  required  by  these  instructions  is  "or- 
dinary care,"  which  was  properly  declared 
by  the  seventh  instruction  given  for  the 
plaintiff  to  mean  '^such  care  as  persons  of 
ordinary  prudence,  under  the  same  or  simi- 
lar circumstances,  would  use."  The  second, 
third,  and  fourth  instructions  given  for  the 
plaintiff,  however,  were  predicated  upon  the 
degree  of  care  required  by  the  city  ordinance 
pleaded  and  offered  in  evidence  by  the  plain- 
titf,  and  the  action  of  the  trial  court  in 
granting  a  new  trial  because  of  the  giving 
of  said  instructions  for  the  defendant  can 
only  be  interpreted  as  meaning  that  those 
instructions,  and  instructions  2,  3,  and  4 
given  for  the  plaintiff,  were  in  conflict,  -in 
this:  that  defendant's  instructions  meas- 
ured the  defendant's  liability  by  the  rules 
of  the  common  law  and  the  deeisions  of  this 
court  above  referred  to,  while  the  plaintiff's 
said  instructions  measured  its  liability  by 
the  city  ordinance,  and  that  the  trial  court 
thought  the  latter  the  true  rule.  If,  as  the 
plaintiff  pleaded,  the  defendant  agreed  to 
obey  the  city  ordinance  as  a  part  of  the  con- 
sideration for  the  grant  of  its  franchise,  or 
for  any  other  valuable  consideration,  it 
would  be  bound  thereby,  and  would  be  lia- 
ble for  violating  its  contract;  but  if  no  such 
contractual  relation  existed,  and  the  defend- 
ant had  never  agreed  to  be  bound  by  the 
ordinance,  then  the  defendant  is  liable  only 
under  the  common  law,  for  the  city  cannot 
by  ordinance  create  a  right  of  action  be- 
tween third  persons,  nor  enlarge  the  com- 
mon-law or  statutory  liability  of  citizens 
inter  sese.  Sanders  v.  Southern  Electric  R, 
Co.  147  Mo.  411,  48  S.  W.  855;  Byingtan  v. 
St.  Louis  R.  Co.  147  Mo.  673,  49  S.  W.  876; 
Badgley  v.  St.  Louis,  149  Mo.  122,  50  S.  W. 
817;  Murphy  v.  Lindell  R.  Co.  153  Mo. 
252,  54  S.  W.  442.  The  principles  an- 
nounced in  these  cases  are  not  new  in  this 
state,  but  are  precisely  what  was  previously 
held  bv  this  court  in  Fath  v.  Tower  Orove  ^ 
L.  R.  Co.  105  Mo.  537,  13  L.  R.  A.  74,  16  S. 
VV.  913;  Sefm  v.  Southern  R.  Co.  108  Mo. 
loc.  cit.  152,  18  S.  W.  1007;  Kansas  City  v. 
Corri^an,  86  Mo.  67;  Noi'ton  v.  St.  Louis, 
97  Mo.  loc.  cit.  537,  11  S.  W.  242;  St.  Louis 
V.  Connecticut  Mui.  L.  Ins.  Co.  107  Mo.  92, 
17  S.  W.  037;  that  is,  that  the  city  cannot 
by  ordinance  enlarge  the  common-law  lia- 
bility of  the  railroad  company  or  of  any  cit- 
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izen,  either  to  the  city  or  among  citizens  in- 
ter scse.  ^aud  that  this  can  only  be  done  by 
a  contract  agreed  to  by  the  company  or  citi- 
zen sought  to  be  charged.  If  the  city  could, 
by  ordinance,  create  such  a  right  of  action, 
or  enlarge  the  common-law  liability  of  it- 
self or  of  others,  it  could  likewise  diminish 
the  common-law  liability  of  itself  or  of  oth- 
ers, or  could  abolish  it  entirely;  and,  if  it 
could  create  a  right  of  action  theretofore 
unknown  to  the  law,  it  could  wipe  out  or 
abolish  a  right  of  action  theretofore  afford- 
ed by  the  laws  of  the  state.  No  one  would 
contend  that  this  power  exists.  Tet  there 
is  no  difference  in  principle  between  the 
power  to  create  and  the  power  to  abolish. 

This  principle  also  obtains  in  other  juris- 
dictions, as  is  shown  by  the  cases  cited  in 
the  decisions  of  this  court  above  quoted,  and 
also  by  the  cases  of  Louisville  d  N,  R.  Co, 
V.  Dalton,  19  Ky.  L.  Rep.  1318,  43  8.  W. 
431,  and  Southern  R.  Co.  v.  Wood,  21  Ky. 
L.  Rep.  575,  52  8.  W.  796.  The  city,  under 
its  police  power,  may  enact  police  regula- 
tions, and  enforce  them  by  penalty  in  its 
own  favor  (Norton  v.  8t.  Louis,  97  Mo.  loo. 
cit.  542,  11  8.  W.  242) ;  but  the  violation  of 
such  ordinances  does  not  create  a  civil  lia- 
bility in  favor  of  one  citizen  and  against 
another.  And  the  case  of  Kans€L8  City  v. 
Corrigan,  86  Mo.  67,  establishes  the  rule, 
which  common  sense  also  requires,  that  lia- 
bility of  the  person  or  company  under  a 
contract  with  the  city,  made  in  considera- 
tion of  a  grant  of  a  franchise,  cannot  be  en- 
larged by  a  subsequent  ordinance  of  the 
city  passed  without  his  or  its  consent,  but 
that  except  a^  otherwise  agreed  the  liabil- 
ity is  a  common-law  liability.  In  that  case 
the  ordinance  which  granted  the  franchise, 
and  which  the  defendant  accepted,  obligat- 
ed the  defendant  to  keep  the  street  between 
the  tracks  in  repair,  and  a  subsequent  or- 
dinance of  the  city  required  the  defendant 
to  pave  the  street  with  specified  materials, 
llie  ordinance  prescribed  a  penalty  for  its 
violation,  and  it  was  sought  to  uphold  it  un- 
der the  police  power  of  the  city;  but  this 
court  held  that  the  later  ordinance  was  not 
binding  on  the  defendant,  because  it  was 
an  interference  with  the  contract  between 
the  city  and  the  defendant  as  contained  in 
the  ordinance  which  granted  the  franchise, 
and  which  alone  the  defendant  had  agreed 
to  be  bound  by. 

The  plaintiff  here  pleaded  and  offered  the 
ordinance  in  evidence,  but  failed  wholly  to 
show  that  the  defendant  had  ever  agreed 
or  contracted  to  be  bound  by  it,  and  &erc- 
fore  this  case  falls  clearly  within  the  rule 
laid  down  in  the  Sanders  Case.  The  plain- 
tiff insists,  however,  this  case  is  controlled 
by  the  case  of  Chouquette  v.  Southern  Elec- 
tric R.  Co.  152  Mo.  257.  53  S.  W.  867.  This 
is  a  misconception.  In  the  Chouquette  Case 
the  ordinance  under  which  the  defendant 
was  operating  its  franchise  limited  the  rate 
of  speed  of  the  cars,  and  the  negligence 
charged  was  exceeding  that  rate.  It  w^as 
held  that  the  fact  that  the  defendant  was 
exercising  the  privileges  and  enjoying  the 
franchises  granted  by  the  ordinance  was 
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suflicient  evidence  of  its  acceptance  of  the 
ordinance.  The  case  was  expressly  and 
clearly  distinguished  from  the  Sanders 
Case,  the  Fath  Case,  and  the  Senn  Case. 

Exercising  privileges  conferred  by  an  or- 
dinance which  places  burdens  and  liabili- 
ties upon  the  person  exercising  them,  and 
which  privilege  could  not  be  acquired  except 
by  ordinance,  is  very  different  from  being 
liable  under  a  general  ordinance  which  was 
in  no  manner  made  a  part  of  or  a  burden  at- 
tached to  the  ordinance  granting  a  fran- 
chise. No  contract  is  thereby  entered  into : 
no  contractual  obligation  to  the  city  or  the 
citizens  is  thereby  incurred.  The  grantee  is 
liable  only  according  to  the  terras  of  the 
ordinance  granting  the  franchise.  If  that 
ordinance  specially  imposes  a  liability,  or 
by  reference  to  all  general  ordinances  then 
in  force  requires  the  grantee  to  take  the  bur- 
dens thereby  imposed,  the  grantee  will  be 
bound  by  it.  But  it  will  only  be  bound  by 
these  specified  or  then  in  existence,  and  will 
not  be  bound  by  any  thereafter  enacted,  un- 
less the  ordinance  granting  the  franchise  ex- 
pressly so  stipulates. 

In  the  case  at  bar  there  la  no  evidence 
that  the  ordinance  pleaded,  proved,  and  up- 
on which  the  plaintiff's  instructions  2,  3, 
and  4  are  predicated,  was  a  part  of  the  or- 
dinance which  granted  the  defendant's  fran- 
chise, nor  even  that  the  defendant's  fran- 
chise was  granted  by  the  city  and  not  by  the 
state  prior  to  1875,  nor  that  the  defendant 
ever  accepted  or  agreed  to  be  bound  by  the 
general  ordinance  so  relied  on,  nor  when  the 
said  general  ordinance  was  enacted, — wheth- 
er before  or  after  the  ordinance  granting  the 
franchise  to  the  defendant,  assuming  that 
the  defendant  operates  under  such  a  fran- 
chise from  the  city.  For  these  reason-^, 
there  was  nothing  upon  which  to  predicate 
the  plaintiff's  instructions  2,  3,  and  4,  and 
the  defendant's  instructions  set  out  herein 
declared  the  true  law  applicable  to  the  case 
made,  and  the  conflict  between  the  plaintiff's 
and  the  defendant's  instructions  was  favor- 
able to  the  plaintiff,  and  therefore  she  can- 
not be  heard  to  oomplam  of  it,  nor  to  urge 
it  as  a  reason  for  granting  her  a  new  trial. 

There  is  another  feature  necessarily  pres- 
ent in  the  consideration  of  the  ordinance  re- 
lied on  by  the  plaintiff.  It  is  that  the  pro- 
vision quoted  in  paragraph  4  of  5  1275, 
which  section  is  a  part  of  article  6  of  Ordin- 
ance 17,188  (commonly  called  "Revised  Or- 
dinances 1892")  of  the  city  of  St.  Louis, 
and  that  S  1280  of  the  same  article  of  the 
same  ordinance  prescribed  the  penalty  and 
punishment  for  a  violation  of  S  1275,  as  fol- 
lows: "Any  person,  corporation,  company, 
or  copartnership,  or  the  president,  superin- 
tendent, or  manager  thereof,  violating  or 
failing  to  comply  with  any  of  the  foregoing » 
provisions  of  this  article,  except  as  other- 
wise provided  for,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  there- 
of, be  fined  not  less  than  five  nor  more  than 
five  hundred  dollars."  Thus  the  same  act 
which  created  this  new  duty  fixed  and  lim- 
ited the  punishment  and  penalty  for  its  vio- 
lation, and  no  court  has  any  right  to  enlarge 
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that  penalty;  and  being  a  penal  statute  in- 
tended aa  a  general  police  regulation,  and 
not  enacted  for  the  benefit  of  particular  per- 
sons, and  not  even  declaring  that  a  violation 
thereof  shall  be  negligence,  it  conferred  no 
new  right  of  action  ^tween  third  persona. 
In  other  words,  the  ordinance  is  only  puni- 
tive, and  in  no  sense  to  be  considered  as  a 
compensatory  act. 

The  law  on  this  subject  is  thus  stated  in 
2  Klliott,  Railroads,  5  711,  p.  1023:  "Un- 
less tliQ  common-law  right  of  action  is  there- 
by taken  away  in  express  terms  or  by  nec- 
essary implication,  the  penalty  imposed  by 
a  penal  statute  is  cumulative  only,  and  the 
common-law  right  of  action  continues  to  ex- 
ist nnimpaire£  It  may,  perhaps,  be  laid 
down  as  a  general  rule  that  the  enactment 
of  a  penal  statute  does  not  establish  a  new 
liability  aside  from  the  penalty  denounced 
by  the  statute  itself.  In  other  words,  a 
penal  statute  cannot  ordinarily  be  regarded 
as  the  foimdation  of  a  new  right  of  action  in 
addition  to  that  prescribed;  and  the  best- 
reasoned  cases  hold  that  the  only  new  lia- 
bility arising  from  the  neglect  of  such  pure- 
ly statutory  duty  is  for  the  nrescribed  pen- 
alty, except,  perhaps,  where  tne  statute  pre- 
scribes that  the  duty  shall  be  to  particular 
persons  or  to  a  particular  dass  of  persons, 
and  not  purely  a  public  duty." 

We  have  recently  had  occasion  to  consider 
a  state  statute  involving  the  same  propo- 
sition, in  the  case  of  Utley  v.  Hillf  155  Mo. 
232,  49  L.  R.  A.  323,  65  S.  W.  loc,  cit.  1102, 
and  it  was  there  said :  "The  statute  which 
created  the  duty  of  making  these  statements 
to  the  secretary  of  state,  therefore,  de- 
nounced the  penalty  for  refusing  to  perform 
the  duty,  and  also  prescribed  the  punish- 
ment if  the  statement  was  wilfully  or  cor- 
ruptly false.  Under  this  condition  of  the 
law,  can  it  be  said  that  any  other  liability 
or  penalty  can  be  applied  than  that  the  law 
itself  imposes?  Can  it  be  that  in  this  way 
the  common-law  action  of  deceit  has  been 
enlarged  by  statute?  Or  can  it  be  main- 
tained that  this  statute  overcomes  the  non- 
liability declared  in  the  case  of  Fusb  v. 
SiJaunhoraty  67  Mo.  2567  The  first  canon 
of  construction  of  a  statute  law  is  that  'an 
afiirmative  enactment  of  a  new  rule  implies 
a  negative  of  whatever  is  not  included  or  is 
difTerent,  and,  if  by  the  language  used  a 
thing  is  limited  to  be  done  in  a  particular 
form  Or  manner,  it  includes  a  negative  that 
it  shall  not  be  done  otherwise.*  Ea  parte 
Joifee,  46  Mo.  App.  360;  Sutherland,  Stat. 
Constr.  5  140;  Wells  v.  Pontotoc  County 
Supers.  102  U.  S.  625,  26  L.  ed.  122.  Suth- 
erland, Stat.  Constr.  §  208,  lays  down  the 
rule:  'When  a  law  imposes  a  punishment 
which  acts  upon  the  offender  alone,  and  not 
as  a  reparation  to  the  party  injured,  and 
where  it  is  entirely  within  the  discretion  of 
the  lawgiver,  it  will  not  be  presumed  that 
he  intended  that  it  fihould  extend  further 
than  is  tsxpressed,  and  humanity  would  re- 
quire that  it  should  be  so  limitM  in  con- 
struction.' Sedgw.  Stat.  &  Const.  L.  2d  ed. 
p.  341  et  seq.y  points  out  that,  Svhere  a  pre- 
cise' rem'edy  for  the  violation  of  a  right  is 
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provided  by  statute,  it  often  becomes  a  mat- 
ter of  interest  to  know  whether  the  statu- 
tory remedy  is  the  only  one  that  can  be 
had,  or  whether  it  is  to  be  regarded  as  mere- 
ly cumulative;  the  party  aggrieved  having 
al::iO  a  right  to  resort  to  his  redress  for  the 
injury  sustained  at  conunon  law,  or  inde- 
pendently of  the  statute.  In  regard  to  this 
we  have  already  noticed  the  rule  that  where 
a  statute  does  not  vest  a  right  in  a  person, 
but  only  prohibits  the  doing  oi  some  act  un- 
der a  penalty,  in  such  a  case  the  party  vio- 
lating the  statute  is  liable  to  the  penalty 
only;  but  that  where  a  right  of  property  is 
vested  by  virtue  of  the  statute,  it  may  be 
vindicated  by  the  common  law,  unlass  the 
statute  confines  the  remedy  to  the  penalty.' 
And  again,  at  page  343,  the  same  author 
says:  'But,  on  the  other  hand,  it  is  a  rule 
of  great  importance,  and  frequently  acted 
upon,  that  where  1^  a  statute  a  new  right  is 
given  and  a  specific  remedy  provided,  or  a 
new  power,  and  also  the  means  of  executing 
it,  are  provided  l^y  statute,  the  power  can 
be  executed  and  the  right  vindicated  in  no 
other  way  than  that  prescribed  by  the  stat- 
ute.' Endlich,  Interpretation  of  Statutes, 
§  465,  says:  'If  the  statute  which  creates 
the  obligation,  whether  public  or  private, 
provides  in  the  same  section  or  passage  a 
specific  means  or  procedure  for  enforcing  it, 
no  other  course  than  that  thus  provided  for 
can  be  resorted  to  for  that  purpose.'  This 
has  been  the  rule  followed  in  Missouri  ever 
since  the  case  of  Riddick  v.  The  Governor, 
1  Mo.  147,  where  it  was  said:  'It  is  an  incon- 
trovertible maxim  of  law  that  a  statute  im- 
posing a  penalty  for  a  new-created  offense, 
or  for  a  breach  of  duty,  and  defining  the 
particular  mode  in  which,  and  before  what 
tribunal,  the  penalty  shall  be  recoverable, 
must  be  strictly  pursued.'  And  then,  point- 
ing out  that  the  act  under  consideration  im- 
posed a  new  duty  upon  sheriffs,  and  im- 
posed a  penalty  for  its  violation,  and  pre- 
scribed the  method  of  enforcement  to  be  pur- 
sued, and  the  tribunal  to  try  the  cause,  the 
court  said:  'We  are  at  once  led  to  the  con- 
clusion that  they  [the  lawmakers]  intended 
to  provide,  specifically,  an  adequate  remedy 
for  the  neglect  of  each  particular  duty 
thereby  created,  and  a  different  construction 
would  subject  the  sheriff  to  a  liability  which 
we  cannot  reasonably  suppose  he  ever  in- 
tended to  incur.'  This  rule  is  recognized 
and  approved  in  Ellis  v.  Whitlock,  10  Mo. 
781;  State  v.  Cantony  43  Mo.  51;  Moore  v. 
White,  45  Mo.  200.  So,  on  the  same  prin- 
ciple, it  was  said  by  Norton,  J.,  in  Pariah 
V.  Missouri,  K.  d  7'.  R.  Co.  63  Mo.  loc.  cH. 
286:  '8o  far  as  the  law  is  to  be  regarded 
as  punitive,  it  should  be  strictly  construed 
and  so  as  not  to  enlarge  the  liability  it  im- 
poses, nor  allow  a  recovery,  unless  the  party 
seeking  it  brings  his  case  strictly  within  the 
terms  or  conditions  authorizing  it.  So  far 
as  it  is  to  be  considered  as  compensatory  for 
an  injury  done,  it  is  to  be  construed  as  any 
other  statute.'  This  question  is  set  at  rest, 
however,  in  People's  B.  Co.  v.  Cfrand  Ave.  R. 
Co.  149  Mo.  loc.  dt,  263,  60  S.  W.  829." 
The  result  is  the  same,  whether  the  law 
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be  a  police  regulation  enacted  by  the  state, 
or  by  a  city  under  its  delegated  power  from 
the  state;  if  the  act  is  penal,  and  purely 
punitive,  and  not  enacted  for  the  especial 
benefit  of  any  particular  person  or  class  of 
persons,  but  simply  to  regulate  the  conduct 
of  the  defendant  towards  the  community  as 
a  whole,  no  other  liability  follows  a  viola- 
tion than  that  the  law  itself  imposes. 

The  judgment  granting  the  plaintiff  a  new 
trial  is  therefore  erroneous,  and  that  judg- 
ment in  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  set  that 
judgment  aside,  to  overrule  the  motion  for 
a  new  trial,  and  to  enter  judgment  on  the 
verdict  in  favor  of  the  defendant.  It  is  so 
ordered. 

Brace,  P.  J.,  and  Robiiuon,  J.,  concur 
in  the  result.  Valliant,  J.,  concurs  in  the 
result  for  reasons  given  in  a  separate  opin- 
ion, but  dissents  from  the  doctrines  an- 
nounced in  both  paragraphs  of  this  opinion. 

Vallianty  J.,  dissenting: 

The  testimony  shows  that  the  plaintiff's 
husband  was  guilty  of  such  negligence  as 
would  preclude  a  recovery  imless  she  could 
maintain  her  proposition  that  the  motor- 
man  saw  her  husband's  peril  in  time  to  have 
averted  the  accident  if  he  had  exercised  rea- 
sonable care,  but  failed  to  do  so.  The  ex- 
ception in  the  law  of  negligence  which  per- 
mits a  recovery  notwithstanding  the  con- 
tributory negligence  of  the  party  injured 
holds  the  defendant  liable  if  after  he  sees 
the  party  in  peril,  or,  in  case  it  is  his  duty 
to  b«  on  the  lookout,  if,  by  the  exercise  of 
ordinary  care,  he  might  have  seen  him  in 
time  and  have  averted  the  accident  but 
failed  to  do  so.  But  that  exception  has  not 
gone  further  than  to  hold  the  defendant  un- 
der such  circumstances  liable  for  a  failure 
to  exercise  ordinary  care.  In  Schmidt  v. 
fit.  Louis  R.  Co.  149  Mo.  209,  60  S.  W.  921, 
an  instruction  was  criticised  which  seemed 
to  require  of  the  gripman  more  care  to  ob- 


serve one  approaching  the  track  than  to 
avert  the  accident  after  the  peril  was  dis- 
covered. It  was  there  said  that  placing  the 
two  terms  "vigilant  watch"  and  "ordinary 
care"  in  juxtaposition  in  the  same  instruc- 
tion rendered  it  apparently  self-contradic- 
tory and  misleading,  creating  the  inference 
that  there  was  a  difference  between  the  vigi- 
lant watch  to  be  observed  in  the  one  instance 
and  ordinary  care  in  the  other.  But  it  was 
endeavored  there  to  show  that,  under  the 
circumstances  of  that  case,  there  was  no  such 
difference;  that  ordinary  care,  under  the>e 
facts,  demanded  vigilant  watch;  and  that 
the  error  in  the  instruction  was  in  arrang- 
ing, as  it  were,  the  two  terms  against  each 
other.  It  was  said  that  the  instruction 
would  have  been  well  enough  if  there  had 
been  a  sufficient  definition  of  the  term  "or- 
dinary care,"  but  that  the  definition  given 
(which  was  the  usual  stereotyped  form,  and 
correct  as  a  generality)  was  not  sufficient 
for  the  purpose  of  enlightening  the  jury  as 
to  the  meaning  of  the  term  as  used  in  that 
connection.  iJie  effort  in  that  case  was  to 
show  that  what  would  be  ordinary  care  un- 
der some  circumstances  would  fall  short  of 
it  in  others,  and  that  when  a  jury  was  being 
instructed  on  the  subject  it  should  be  given 
something  concrete,  rather  than  mere  gener- 
alities. But  that  case  is  no  authority  for 
the  contention  that  when  the  plaintiff  ha^ 
been  guilty  of  contributory  negligence  more 
than  ordinary  care  is  required  of  the  defend- 
ant to  avert  the  accident  under  the  circum- 
stances of  that  or  of  this  case.  And  as  to 
this  case,  if  a  more  applicable  definition  of 
"ordinary  care"  was  not  given,  it  is  not  the 
fault  of  the  defendant,  because  the  defini- 
tion that  was  given  was  at  tbe  request  of 
the  plaintiff.  The  verdict  of  the  jury  vfan 
amply  supported  by  the  evidence,  and  there 
is  no  error  in  the  instructions  of  which  the 
plaintiff  has  a  right  to  complain.  There- 
fore, although  I  do  not  agree  to  either  of  the 
doctrines  so  ably  expressed  in  the  foregoing 
opinion,  I  concur  in  the  result. 
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Charles  HAINES 

V. 

ATLANTIC  CITY  RAILWAY  COMPANY. 

The  nnauthorlsed  act  of  a  mere  volan- 
teer  or  trenpaiiBer  In  ralslniir  the  grates 
at  a  railroad  croBHlngr  to  permit  a  team 
to  pass,  after  they  had  been  lowered  by  the 
resrular  gateman,  and  without  his  knowledge, 


Note. — As  to  liability  of  railroad  for  acci- 
dents caused  by  wrongful  act  of  stranger,  see 
also  Fredericks  v.  Northern  C.  R.  Co.  (Pa.)  22 
L.  R.  A.  306,  and  note;  GiaefT  v.  Philadelphia 
&  R.  R.  Co.  (Pa.)  23  L.  R.  A.  606. 

As   to   railroad's   liability   for    stock    killed, 
where  gate   in    railroad    fence    left    open    by 
stranger,  see  note  to  Swanson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (Minn.)  49  L.  R.  A.  625. 
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and  then  lowering  them  before  the  team  had 
crossed  the  tracks,  does  not  oender  the  com- 
pany liable  for  an  injury  thus  caused  to  the 
driver  of  the  team. 

(June  11,   1900.) 

ON  RULE  to  show  cause  why  a  new  trial 
should  not  be  granted  after  verdict  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  tor  injuries  received  from  a  safety 
gate  at  a  point  where  defendant's  tracks 
crossed  the  highway.    Rule  made  absolute. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Willard  Morgan  and 
Charles  V.  D.  Jollne,  for  defendant: 

The  company  is  liable  for  the  act  only  of 
its  employees,  not  for  the  act  of  a  mere 
stranger  or  trespasser. 

There  must  be  proof  of  the  negligence  of 
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the  company  or  its  agents.  A  scintilla  of 
evidence  or  a  mere  surmise  is  not  enough. 

Deyo  V.  tfew  York  C.  R.  Co,  34  N.  Y.  14, 
88  Am.  Dec.  418. 

The  burden  is  on  the  plaintiff  to  show  that 
the  act  was  through  some  fault  of  the  de- 
fendant. 

Joy  V.  Winnisimmet  Co,  114  Mass.  66; 
Dohhins  v.  Broum,  119  N.  Y.  193,  23  N.  E. 
637;  Nitroglycerine  Case,  15  Wall.  536,  18 
L.  ed.  211 ;  Kelley  v.  Erie  R.  Co.  47  How.  Pa 
256;  Shearm.  &  Redf.  Neg.  $  457. 

The  plaintiff,  by  the  exercise  of  ordinary 
prudence,  could  have  avoided  the  accident. 

His  want  of  prudence  was  the  proximate 
cause  of  the  injury. 

Harper  v.  Erie  R.  Co,  32  N.  J.  L.  88 ;  Mul- 
len V.  Rainear,  45  N.  J.  L.  522 ;  New  Jersey 
Exp,  Co,  V.  Nichols,  33  N.  J.  L.  439,  97  Am. 
Dec.  722;  Bonnell  v.  Delaioare,  L,  d  W,  R, 
Co,  39  N.  J.  L.  192. 

Mr.  Howard  Carrow,  for  plaintiff: 

The  act  of  raising  the  gates  was  the  com- 
pany's act,  even  though  Uie  instrument  em- 
ployed was  unauthorized. 

Smith  V.  New  York,  8,  d  W.  R.  Co,  46  N. 
J.  L.  7;  14  Am.  &  Eng.  Enc.  Law,  p.  810; 
Randleson  v.  Murrcuy,  8  Ad.  A  El.  109;  Si- 
mons V.  Monier,  29  Barb.  419;  Althorf  v. 
Wolfe,  22  N.  Y.  355;  Wood,  Mast.  &  S.  p. 
479;  Exton  v.  Central  R,  Co,  62  N.  J.  L.  7, 
42  Atl.  486. 

A  gateman  in  charge  of  safety  gates  at  a 
highway  is  bound  to  so  operate  the  gates  as 
to  avoid  injuring  passersby,  if,  by  the  exer- 
cise of  ordinary  care^  he  can  do  so. 

Feeney  v.  Long  Island  R.  Co,  116  N.  Y. 
375,  6  L.  R.  A.  644,  22  N.  E.  402 ;  Thomas 
v.  Consolidated  Traction  Co.  62  N.  J.  L.  38, 
42  Atl.  1061 ;  McCann  v.  Consolidated  Trac- 
tion Co.  69  N.  J.  L.  484,  38  L.  R.  A.  236,  36 
Atl.  888. 

Depne,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  at  the 
crossing  of  Mechanic  street  over  the  defend- 
ant's railroad.  In  July,  1898,  plaintiff,  driv- 
ing a  team,  was  mids ing  a  delivery  of  feed  for 
his  employer.  In  doing  this  he  had  occasion 
to  cross  the  tracks  of  the  company  at  the  in- 
tersection of  Locust  and  Mechanic  streets. 
The  company  had  erected  gates  for  the  safety 
of  persons  having  occasion  to  use  the  high- 
way in  crossing  the  tracks  of  its  railroad. 
When  the  plaintiff  approached  the  crossing 
the  gates  were  down,  and  when  he  drove  up 
the  gates  were  hoisted  by  a  man  who  the 
plaintiff  supposed  had  charge  of  the  gates. 
The  plaintiff  then  drove  on,  and  before  he  got 
across  the  tracks  the  man  who  was  working 
the  gates  lowered  them,  and  struck  him  and 
injured  him.  The  plaintiff  had  a  verdict  on 
which  this  rule  to  show  cause  was  granted. 
The  evidence  shows  that  the  person  who  let 
down  the  gates  on  this  occasion  was  one 
Isaae  E.  Boggs.  Boggs  was  not  an  employee 
of  the  oonaipany,  and  never  had  been  in  their 
employ.  The  eates  were  in  charge  of  one 
Joel  Perrine.  He  testified  that  he  had  low- 
ered the  gates  for  the  train  to  go  by,  which 
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was  due  about  half  past  5;  that  after  he 
lowered  the  gates  he  turned  aside  at  the  call 
of  one  of  the  carpenters  to  unlock  the  ooal 
box  to  allow  the  carpenters  to  put  their  tools 
in  it.  There  is  i^  conflict  of  the  evidence  with 
respect  to  what  occurred  between  Boggs  and 
the  plaintiff  in  connection  with  the  raising 
of  the  gates.  Boggs  testified  that  he  was 
not  in  tne  employ  of  the  company;  that  he 
was  sitting  near  the  gates  on  a  stool;  that 
he  knew  the  plaintiff;  that  when  the  plain- 
tiff drove  up  with  his  team  he  said,  "Boggs 
raise  those  g^tes,  and  let  me  over;  I  am  in 
a  hurry."  The  plaintiff  testifies  that  he 
knew  Boggs,  but  that  he  made  no  request  to 
have  the  gates  raised ;  that  nothing  was  said 
by  him,  only  the  gates  were  raised ;  and  that 
he  did  not  notice  that  the  man  who  was  rais- 
ing the  gates  was  Boggs.  Perrine  testifies 
that  he  neither  authorized  nor  requested 
Boggs  to  raise  the  gates,  and  the  first  Knowl- 
edge he  had  of  the  gates  being  raised  was 
when  he  heard  the  crack^of  the  gates  break- 
ing. Boggs  says  he  was  not  requested  by 
Perrine  to  raise  the  gates.  He  says  Perrine, 
the  gate  tender,  was  behind  the  tool  house, 
"and  I  thought,  to  accommodate  him  and  not 
to  call  him^  I  would  raise  the  gates."  Boggs, 
in  raising  the  gates,  was  either  a  trespasser 
or  an  interloper. 

Can  the  railroad  company  be  held  liable 
for  his  unauthorized  act?  In  refusing  a  mo- 
tion to  nonsuit,  the  learned  judge  said: 
"Where  it  is  in  proof  that  the  appliance  of 
the  railroad  company  guarding  a  public 
highway  was  lowered,  that,  standing  alone, 
raises  an  inference  that  it  was  lowered  by 
the  servants  of  the  railroad  company.  Of 
course,  that  is  a  rebuttable  inference."  In  his 
instructions  to  the  jury  the  learned  jud^^e 
said:  "The  points  upon  which  the  plaintiff 
must  satisfy  you  in  order  to  recover  are 
these:  That  these  gates  were  raised  with- 
out any  invitation  by  the  plaintiff;  that  he 
did  not  ask  for  them  to  be  raised ;  and  that 
they  were  raised  by  some  person  who  was 
there  operating  the  gates  for  the  company, 
not  necessarily  under  a  salary,  not  necessa- 
rily under  wages,  but  who  was  doing  it  as 
for  the  company.  Whether  he  was  doing  it 
to  help  a  friend,  or  whether  he  was  doing  it 
under  a  regular  salary,  or  what  not,  it  must 
be  some  person  who  was  doine  it  in  behalf 
of  the  company.  And,  fur&ermore,  the 
plaintiff  must  have  known  that  it  was  being 
done  not  by  a  person  who  was  a  trespasser 
or  a  stranger."  The  substance  of  this  in- 
struction is  that  the  company  is  liable  if  the 
gates  were  raised  by  a  nerson  who  was  there 
operating  the  gates,  doing  it  on  behalf  of 
the  company,  whether  he  was  the  servant  of 
the  company  or  not,  or  a  trespasser  or 
stranger,  provided  the  plaintiff  did  not  know 
that  such  person  was  a  trespasser  or  a 
stranger.  Whether  the  gate  tenaer,  regular- 
ly employed  by  the  company,  was  negligent 
in  leaving  the  gates  without  someone  to  look 
after  them  was  not  made  an  issue  in  the 


case. 


The  gravamen  of  this  suit  is  negligence  on 
the  part  of  the  defendant  from  which  dam- 
ages resulted,  and  the  burden  of  proof  was 
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on  the  plaintiff  to  show  negligence  on  the 
part  of  the  defendant    or    of    its  servants. 
There  is  no  question  but  what  the  company 
would  be  responsible  for  the  mode  in  which 
the  gates  were  operated  by  the  gateman  or 
its  servants.     Boggs  was  not  in  the  employ 
of  the  company.    It  had  neither  given  him 
authority  to  do  this  act,  nor  had  the  com- 
pany done  anything  to  give  him  the  appear- 
ance of   authority   to   work  the  gates.    He 
was,  so  far  as  the  company  was  concerned, 
either   a   stranger   or  a  trespasser.    Cases 
which  decide  that  a  principal  is  responsible 
for  the  act  of  a  stranger,  where  his  servant 
employs  some  third  person  to  perform  an 
act  within  the  scope  of  a  servant's  employ- 
ment, and  injury  results  to  another,  are  in- 
applicable to  this  case.    Simons  v.  Monier, 
29  Barb.  419;  Althorf  v.   Wolfe,  22   N.   Y. 
355;  Wood,  Mast.  &  S.    Perrine,   the  com- 
pany's  gateman,   neither   employed    Boggs, 
nor  knew  that  he  was  about  to  meddle  with 
the  gates.    In  8miA  v.  New  York,  8,  d  W, 
R,  Co.  the  company  left  a  loaded  car,  coupled 
with  two  empty  cars,  standing  on  a  switch 
which  inclined  towards  their   main   track; 
the  same  being  secured  by  their  brakes  and 
a  railroad  tie  placed  under  the  wheels  of  the 
loaded  car.    The  car  got  on  the  main  track, 
and  thereby  an  accident  occurred,  the  plain- 
tiff being  injured.    It  was  held  that  the  com- 
pany was  not  irresponsible,  as  a  matter  of 
law,  even  though  the  cars  could   not  have 
gotten  on  the  main  track  but  for  the  wrong- 
ful act  of  a  stranger.    Chief  Justice  Beasley, 
in  delivering  the  opinion  of  the  court,  used 
this  language:     "Nor   would  it  have  been 
proper  to  have  yielded  to  the  request  to  tell 
the  jury  that  the  company  was  not  answer- 
able 'if  the  collision  was  produced   by   the 
loosening  of  the  car  by  the  unlawful  act  of 
a  stranger;'  for  this  would  have  been  tanta- 
mount to  saying  that  a  railroad  company  has 
the  legal  right  to  have  a  loaded  car  on  a 
plane  inclining  towards  their  track  in  such 
a  condition  that  it  is  subject  to  become  freed 
from  its  restraints  by  any  unlawful    inter- 
vention of  human  acency,  though  such  inter- 
vention should  be  Uie  mere  result  of   acci- 
dent.   ...    I  am  not  aware  of  any  legal 
principle  that  would  justify  a  railroad  com-  I 
pany  in  leaving  loaded  cars  in  such  a  situa-  . 
tion  that  they  could  be  caused  to  run  onto  , 
its  main  track,  in  the  way  of    its    paasing  ^ 
trains,  by  the  carelessness  of  persons  passing  | 
by  or  by  the  act  of   children   playing   near 
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their  switches."  46  N.  J.  L.  7,  12.  It  wiU 
be  observed  that  in  that  case  there  was  fault 
on  the  part  of  the  company  in  leaving  its 
loaded  car  on  a  switch  inclining  towards  ita 
main  track,  and  liable  to  be  sent  down  on 
the  latter  track.  In  the  present  case,  so  far 
as  the  act  of  the  company  and  of  its  servanu 
are  concerned,  there  was  no  fault  in  the  rais- 
ing or  turning  down  of  these  gates.  Nor  are 
cases  such  as  Ewton  v.  Central  R,  Co.  62  N. 
J.  L.  7,  42  Atl.  486,  where  a  railroad  com- 
pany was  held  liable  for  injuries  from  the 
acts  and  conduct  of  intruders  or  strangers, 
applicable  in  this  litigation.  Cases  of  this 
class  rest  upon  the  duty  of  the  carrier  to  its 
passengers,  and  liability  springs  from  the 
want  of  care  to  protect  passengers  from  in- 
jury. 

A  duty  rested  on  the  railroad  company  in 
this  instance  to  protect  persona  using  the 
highway  from  injury  from  passing  trains. 
That  duty  had  been  performed  by  the  gate- 
man  in  turning  down  the  gates.  It  is  also 
conceded  that  when  danger  from  an  approach- 
ing train  had  passed  it  was  the  duty  of  the 
company  to  have  the  gates  raised  to  permit 
travel  over  the  public  highway.  The  com- 
pany had  provided  for  the  performance  of 
that  duty  by  employing  a  person  as  gate 
keeper.  There  is  no  evidence  from  which  it 
could  be  inferred  that  the  gates  were  kept 
down  for  an  unreasonable  length  of  time. 
The  suit  is  not  brought  for  damages  arising 
from  the  unreasonable  obstruction  of  the 
crossing.  The  injury  which  is  the  subject- 
matter  of  this  suit  was  due  to  the  unauthor- 
ized act  of  Boggs,  who  was,  as  against  the 
company,  both  a  stranger  and  a  trespasser 
assuming  to  act  for  the  company.  The  mas- 
ter is  liable  for  the  acts  of  his  servants  with- 
in the  scope  of  the  latter's  employment.  The 
relation  of  master  and  servant  which  creates 
the  liability  of  the  former  for  the  acts  of  the 
latter  arises  from  contract.  The  consent  of 
the  master,  express  or  implied,  is  essential 
to  such  a  relation.-  Here  Boggs  was  not  the 
servant  of  the  railroad  company.  He  did 
the  act  complained  of  without  the  consent  or 
knowledge  of  the  company  or  its  servants. 
He  could  not  fix  the  responsibility  for  his 
acts  upon  the  company  by  volunteering  to 
do  this  act  in  behalf  oi  the  company,  or  to 
accommodate  Perrine,  the  gate  tender,  and 
not  call  to  him  to  raise  the  gates. 

The  rule  to  show  cause  should  be  made 
absolute. 
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SHOWING  the  Changes,  Proirress,  and  Development  of  the  Law  durinfi;  the  Second  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1900.  Glassifled  as  Follows: 

I.  Public,  Official,  and  Statutory  Mattbrs, 
II.  Contractual  and  Commercial  Relations. 

III.  Corporations  and  Associations. 

IV.  Dombstio  Relations. 

V.    FiDUCIAKT   RkLATIONS. 

VI.  Torts  ;  Nbguqence  ;  Injuries. 
VII.  Property  Rights;  Wills;  Liens. 
VIII.  Civil  Rbmbdibs. 
IX.  Criminal  Law  and  Practiob. 


I.  Public,  Official,  and  Statutory  Matters. 


Approval  by  the  governor  of  a  proposed 
amendment  to  the  Constitution  Is  neld  not 
to  be  required  by  a  constitutional  provision 
to  the  effect  that  he  must  approve  every  or- 
der, resolution,  or  vote  of  the  legislature. 
(Pa.)   668. 

Cigarettes,  the  sale  of  which  is  made  un- 
lawful by  statute,  are  held  not  to  constitute 
legitimate  articles  of  commerce  within  the 
provisions  of  the  Federal  Constitution. 
(Tenn.)  478. 

Local  self-government. 
A  statute  appointing  a  board  of  police 
commissioners  with  power  to  appoint  a 
chief  of  police  for  a  city  is  held  not  to  be  un- 
constitutional as  interfering  with  local  self- 
government.     (R.  I.)   330. 

Bankruptcy  and  insolvency  laws. 
As  to  assets,  see  intra,  VII. 

The  operation  of  a  state  insolvency  law 
is  held  to  be  bo  fully  suspended  by  the  bank- 
rupt law  that  a  trustee  in  insolvency  cannot 
maintain  an  action  to  set  aside  a  conveyance 
in  fraud  of  creditors,  though  the  insolvent 
has  not  been  declared  a  bankrupt.  (Conn.) 
641. 

The  extraterritorial  effect  of  an  assign- 
ment for  creditors  under  the  Wisconsin  stat- 
ute with  respect  to  money  on  deposit  in  a 
bank  in  another  state  is  denied  on  the  ground 
that  the  insolvency  law  of  Wisconsin  is  in 
the  nature  of  a  bankrupt  law  providing  for 
discharge  of  debts,  and  making  the  distribu- 
tion of  the  estate  statutory  instead  of  volun- 
tary.    (Wis.)   327. 

PoUce  power, 
A  statute  requiring  a  label  on  every  box 
of  baking  powder,  stating  the  name  and  resi- 
dence of  the  manufacturer  and  the  ingredi- 
ents of  the  powder,  is  upheld  as  a  valid  ex- 
ercise of  the  police  power.     (Minn.)   660. 

Taxes, 
A  Masonic  lodge  building  is  held  not  to  be 
used  for  purely  charitable  purposes  so  as  to 
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be  exempt  from  taxation,  although  the  lodge 
is  organized  for  charitable  and  benevolent 
purposes,  where  part  of  the  building  is  rented 
for  stores,  notwithstanding  that  the  rents  are 
used  for  the  lodge  purposes.     (Mo.)    191. 

Real  estate  the  title  to  which  is  held  by  a 
Catholic  priest  in  trust  for  the  congregation 
of  a  parish,  though  used  for  an  entirely  free 
school,  without  regard  to  the  race,  color,  or 
religion  of  the  pupils,  is  held  not  to  be  ex- 
empt from  taxation  as  the  property  of  an  in- 
stitution of  learning.     (111.)   617. 

A  statute  taxing  grain  in  elevators,  ware- 
houses, etc.,  in  the  name  of  the  proprietor  is 
held  valid,  and  not  to  be  a  violation  of  the 
constitutional  rule  of  uniformity  or  of  the 
provisions  against  local  and  special  laws  for 
taxes.     (N.  D.)   266. 

A  collateral-inheritance  tax  law  is  held 
void  for  want  of  notice  of  proceedings  to  fix 
the  amount  of  the  tax,  but  such  defect  is  held 
cured  by  a  retroactive  amendment, — at  least 
as  far  as  it  affects  personal  property  not  yet 
distributed.     (Iowa)  92. 

License  and  regulation  of  business. 

The  business  of  loaning  money  on  house- 
hold furniture  is  held  to  be  a  legitimate  one 
which  cannot  be  subjected  to  a  prohibitory 
license  tax.     (Ga.)   485. 

A  statute  requiring  a  license  for  engaging 
in  the  business  of  guiding  in  inland  fishing 
and  forest  hunting  is  held  constitutional  on 
the  ground  that  fish  and  game  belong  to  the 
state.     (Me.)    644. 

An  ordinance  restricting  all  scavenger 
work  to  licensed  scavengers,  and  giving  the 
board  of  health  power  to  decide  who  are  com- 
petent bidders  for  the  work,  is  held  unconsti- 
tutional as  in  derogation  of  common  right. 
(N.  C.)   473. 

A  statute  taxing  venders  of  merchandise 
according  to  the  amount  of  their  annual 
sales,  and  fixing  different  rates  for  retailers, 
wholesalers,  and  sellers  on  the  boards  of 
trade  or  exchanges,  is  sustained.  (Pa.)  86. 
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The  imposition  of  a  tax  upon  an  emigrant 
affent  is  held  not  to  constitute  a  regulation 
of  interstate  commeroe.     (Oa.)   685. 

A  vtatute  regulating  the  business  of  tem- 
porary and  transient  dealers  is  held  to  ap- 
ply to  doJers  having  a  permanent  nlaoe  of 
tmsiness  elsewhere  in  the  state,  ana  is  also 
held  constitutional.     (R.  I.)   339. 

A  statute  requiring  a  large  bond  from 
merchants  selling  farm  produce  is  held  un- 
constitutional as  class  legislation,  and  an 
unjustifiable  interference  with  the  right  to 
do  lawful  business.     (Mich.)  403. 

Physiciana, 

The  practice  of  osteopathy,  consisting  en- 
tirely of  the  kneading  and  manipulation  of 
the  body,  is  held  not  to  be  the  practice  of 
medicine  within  the  meaning  of  statutes  reg- 
ulating such  practice.     (Ky.)  383. 

The  exemption  of  army  and  navy  physi- 
cians, consulting  physicians  from  other 
states,  and  persons  temporarily  practising 
under  a  medical  preceptor,  is  held  not  to 
make  a  statute  requiring  licenses  for  physi- 
cians unconstitutional.      (Md.)  411. 

Counties. 

Possession  of  law  reports  distributed  by 
the  state  to  county  judges  is  held  to  belong, 
except  possibly  as  against  the  state,  to  the 
county  judges,  and  not  to  the  counties,  so 
that  tiie  county,  as  such,  cannot  maintain  re- 
plevin for  such  books  against  a  former  judge 
who  retains  the  books  after  his  term  of  of- 
fice is  ended.     (Neb.)   733. 

A  county  is  held  not  to  be  liable  for  a 
nuisance  caused  by  the  disposition  of  sewage 
on  a  poor  farm  owned  by  it,  although  it  is 
held  that  the  county  officers  might  be  en- 
joined from  continuing  the  nuisance.  (N. 
y.)  206. 

Municipal  oorporationa. 

The  wrongful  arrest  of  an  innocent  per- 
son and  a  brutal  assault  upon  him  made  by 
a  notoriously  incompetent  policeman  are 
held  insufiicient  to  make  the  city  liable. 
(N.  C.)  470. 

An  ordinance  making  it  unlawful  for  the 
proprietor  of  a  saloon,  or  any  of  his  em- 
ployees, to  enter  the  place  on  Sunday  with- 
out a  written  permit  from  the  mayor  or  re- 
corder of  the  town,  stating  the  length  of 
time  he  may  remain,  is  held  void  for  unrea- 
sonableness and  because  it  vests  an  arbi- 
trary discretion  in  the  officer.     (Tenn.)  476. 

The  delegation  by  the  legislature  to  city 
authorities  of  the  power  to  fix  prices  for 
water,  when  the  city  is  itself  a  consumer 
either  in  its  municipal  capacity  or  throuf^ 
its  inhckbitants,  is  denied  unless  there  is  a 
provision  for  judicial  investigation  of  the 
reasonableness  of  the  rates  fixed.  (N.  M.) 
224. 

An  ordinance  making  it  a  penal  offense  for 
any  passenger  to  sell  or  give  away  a  street- 
railway  transfer  is  held  to  be  within  a  grant 
of  power  to  make  regulations  of  street  rail- 
ways, and  is  upheld  against  the  claim  that 
it  interferes  with  constitutional  rights,  since 
the  passenger's  contract  does  not  involve  any 
right  to  assign  the  transfer.     (Cal.)  55. 

An  ultra  vires  loan  of  the  money  of  a  city 
SO  L.  R.  A. 
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upon  a  mortgage  is  held  to  be  enforceable  bf 
foreclosing  the  mortgage  against  one  who 
had  bought  the  property  with  full  knowl- 
edge of  it,  since  the  city  is  not  bound  by  the 
unlawful  acts  of  its  officers.     (Blinn.)   170. 

Highv?ay8, 

A  bicycle  is  held  not  to  be  a  carriage  with- 
in the  meaning  of  a  statute  requiring  high- 
ways to  be  kept  reasonably  safe  and  con- 
venient for  carriages  at  all  seasons  of  the 
year.     (Mass.)  127. 

An  exclusive  grant  of  the  use  of  streets  by 
an  electric-light  companv  is  held  to  be  be^ 
yond  the  power  of  a  municipal  council.  (W. 
Va.)  142. 

A  contract  by  which  a  city  compromises 
with  a  railroad  company  on  the  matter  of  a 
bridge  in  a  street  over  railway  trades,  join- 
ing in  the  expense  of  ocmstructing  it  and 
agreeing  to  maintain  it  thereafter,  is  held 
tUtra  vires  and  ineffectual  to  relieve  the  rail- 
road company  from  its  common-law  duty  to 
maintain  the  bridge,  although  the  city  may 
have  acted  under  the  contract  for  a  certain 
time.     (Minn.)  656. 

A  general  city  ordinance,  not  connected 
with  the  grant  of  the  franchise  to  a  street 
railway  company  or  assented  to  by  it,  it 
held  not  to  create  any  right  of  action  against, 
or  affect,  the  liability  St  the  company  io 
favor  of  a  person  injured  by  a  street  car, 
since  such  liability  must  be  determined  en- 
tirely by  the  common  law  or  statutes. 
(Mo.)  850. 

Damage  to  property  of  an  abutting  owner 
by  noises,  smells,  and  disturbances  caused  by 
operation  of  a  street  railway  and  turntable 
in  the  street  are  held  to  be  within  a  consti- 
tutional provision  as  to  property  "injured*' 
only  so  far  as  they  are  not  reasonably  inci- 
dental to  the  operation  of  such  a  street  rail- 
way, and  borne  by  the  public  generally. 
(Ky.)  813. 

A  bridge  approach  which  raises  the  sur- 
face of  a  street  is  held  not  to  constitute  aa 
additional  servitude,  where  it  raises  the  sur- 
face only  to  the  grade  that  has  been  estab- 
lished by  the  statute.     (Or.)  389. 

Courts. 
Inherent  power  of  courts  to  punish  for 
contempt  is  held  to  be  one  which  the  legis- 
lature cannot  limit  by  restricting  the  aetf 
which  may  be  thus  punished.     (6a.)  691. 

Attorneys. 

A  statute  attempting  to  override  rules  of 
courts  with  respect  to  the  admission  to  the 
bar  of  persons  who  began  the  study  of  law 
prior  to  a  certain  date  is  held  unoonstito- 
tional  as  an  interference  by  the  Icgislaturt 
with  judicial  power.     (111.)  519. 

A  single  wrongful  act  of  an  attorney  in  the 
appropriation  of  money  is  held  insuffideot 
ground  for  his  disbarment,  where  he  had  no 
actual  intent  to  defraud,  but  has  actually 
made  full  restitution  and  has  for  eight 
years  thereafter  maintained  a  good  charac- 
ter.    (N.  J.)  415. 

Political  parties. 
The  decision  of  a  dispute  between  contest- 
ing   candidates   of   a    party   for   Congress, 


HSBUM^  OP  DsciaioNB. 

(CONTXACTUAL  AND  COMMBBCIAJL  BBLATIONS.) 


867 


vhea  made  by  the  goTerning  aathority  of  the 
partj  in  the  state,  is  held  to  be  (Kmclusiye  on 
thecourta.     (Ky.)  810. 

8chool9, 
The  exclusion  of  unvaecinated  pupils  from 
8cho<H  during  danger  ci  an  epidemic  of  small- 
pox is  held  to  be  within  the  general  powers 


of  boards  of  health  so  long  as  the  emergency 
exists.     (Ind.)   G4. 

Offioera. 
A  resort  b^  a  public  officer  to  a  house  of 
ill  fame  for  immoral  purposes  is  held  to  be 
ground  for  bis  removal   from   office.     (W. 
Va.)  279. 


IL  Contractual  and  Commsroial  Rblatioms. 


For  Specific  Performance,  see  infra,  8. 

A  telephone  agent's  agreement  to  deliver 
a  message  at  destination  in  consideration  of 
an  extra  charge  for  sending  it  is  held  bind- 
ing on  the  company,  although  his  instruc- 
tions prohibited  his  making  such  contracts, 
but  these  were  habitually  disregarded. 
(Tenn.)  277. 

Public  policy;  illegality, 
A  contract  to  pay  an  attorney  one  third 
of  all  money  recovered  in  a  divorce  suit  is 
held   to   be   against   public   policy.     (Cal.) 
548. 

The  invalidity  of  contracts  in  restraint  of 
trade  and  to  create  a  monopoly  is  held  to  ex- 
ist in  the  case  of  a  contract  by  the  owner  of 
an  ice  machine  to  abandon  the  manufacture 
of  ice  for  the  term  of  five  years  in  a  certain 
town  in  which  there  is  demand  enough  for 
the  ice  of  both  factories,  and  where  the  other 
party  to  the  contract  thereby  acquires  a 
monopoly  of  the  business  in  that  town, 
(Ala.)  175. 

Real  estate  agents  doing  business  without 
a  license  in  violation  of  an  ordinance  are  de- 
nied the  right  to  recover  commissions,  al- 
though the  ordinance  is  repealed  pending  the 
suit     (Kan.)   103. 

Statute  of  frauds. 
A  telegram  is  held  to  be  sufficient  to  sat- 
isfy the  statute  of  frauds  when  it,  if  read  in 
the  light  of  all  the  surrounding  circumstan- 
ces, plainly  shows  the  subject  of  the  contract, 
the  parties,  and  the  terms  on  which  it  was 
made.     (Cal.)  240. 

Suhaoriptions, 
A  contract  of  subscription  to  a  book  in 
which  the  subscriber's  portrait  and  bio- 
graphical sketch  shall  appear  is  held  unen- 
forceable for  false  representations  as  to  the 
number  of  those  who  were  to  be  represented 
therein.     (Me.)   542. 

Engraving  contracts. 
An  engi-aver  who  takes  separate  contracts 
to  make  dies  from  photographs  and  print 
pamphlets  containing  cuts  from  them  is  held 
to  have  no  right  to  use  them  in  pamphlets 
for  advertising  his  own  business,  and  to 
have  no  remedy  in  case  such  pamphlets  get 
by  mistake  into  the  possession  of  his  em- 
ployer.    (Mass.)  397. 

Teachers. 
A  teacher's  contract  calling  for  salary  for 
the  time  actually  occupied  in  school  is  con- 
strued not  to  defeat  her  right  to  salary  for 
a  period  during  which  the  school  was  closed 
on  account  of  an  epidemic  of  smallpox,  and 
such  epidemic  is  held  to  constitute  no  excuse 
50  L.  R.  A. 


for  nonperformance  of  the  contract  by  the 
board  of  education.     (Utah)  371.  ^ 

As  to  schools,  see  also  supra,  I.  j 

Hiring. 
A  contract  by  which  a  clerk  is  hired  for  a 
vear  is  held  not  to  be  terminated  by  the 
burning  of  the  business  house  and  stock  of 
goods,  and  by  the  dissolution  of  the  firm  and 
its  retirement  from  business.     (La.)  827. 

Banks. 
An  honest  mistake  of  a  banker  as  to  the 
law  governing  holidays  and  days  of  ^race  is 
held  not  to  make  him  liable  for  failure  to 
protest  a  note  imtil  a  day  after  it  should 
have  been  done,  where  lawyers  and  judges 
were  at  the  time  unable  to  agree  as  to  the 
law.     (8.  D.)  182. 

Bills f  notes,  and  checks. 
See  also  infra,  III. 

The  doctrine  that  a  purchaser  of  a  draft 
with  bill  of  lading  attached  is  liable  on 
breach  of  warranty  of  the  goods,  which  was 
declared  in  Finch  v.  Gregg  (N.  C.)  49  L.  R. 
A.  679,  and  Landa  v.  Lattin  Bros.  19  Tex. 
Civ.  App.  246,  48  S.  W.  48,  but  denied  by 
the  other  authorities  cited  in  a  note  to  the 
Finch  Case,  has  been  repudiated  by  a  recent 
Iowa  case.     (Iowa)  777. 

The  delivery  to  an  impostor  of  a  check 
drawn  by  the  drawee  on  itself  for  money  to 
be  loaned  to  the  payee  named  therein  on  a 
mortgage  is  held  to  five  the  drawee,  after 
payment  on  a  forged  indorsement  of  the 
payee*R  name,  no  right  to  recover  back  the 
proceeds  on  the  theory  that  the  collecting 
bank  had  guaranteed  the  indorsement 
(Ta.)  75. 

Bonds. 
See  also  infra,  III. 

Sending  a  photograph  of  an  accused  per- 
son, with  a  description  of  his  appearance  and 
the  charge  against  him,  to  the  police  depart- 
ment of  a  city  and  to  various  other  persons,  to 
be  placed  in  the  Rogues'  Gallery,  is  held  not 
to  render  a  sheriff  and  his  sureties  liable  on 
his  official  bond,  since  such  act  is  not  within 
the  scope  of  his  official  duties.     (Ind.)  73. 

Carriers. 
See  also  infra,  III. 

A  rule  of  a  street  railway  company  re- 
quiring colored  and  white  passengers  to  oc- 
cupy different  ends  of  a  car  is  held  reason- 
able.    (Ala.)  632. 

The  rule  that  a  passenger  on  a  freight 
train  assumes  the  necessary  risks  incident  to 
the  running  of  such  trains,  as  shown  by  a 
note  in  19  L.  R.  A.  310,  is  reaffirmed  in  a 
case  which  holds,  that  nevertheless,  the  car- 
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rier  cannot  contract  against  liability  for  in- 
juries to  a  passenger  caused  by  negligence  in 
running  such  train.     (Ga.)  673. 

The  rule  that  a  railroad  employee  riding 
for  his  own  purposes,  though  on  a  pass,  is  to 
be  deemed  a  passenger,  as  shown  by  the  note 
in  31  L.  R.  A.  321,  is  followed  in  a  recent 
case,  which  holds  that,  where  the  pass  is 
given  by  reason  of  a  provision  in  his  contract 
of  employment,  conditions  indorsed  thereon, 
by  which  he  assumes  the  risk  of  the  carrier's 
negligence,  are  invalid.  (C.  C.  A.  1st  C.)  615. 

A  railroad  station  agent  riding  on  a  train 
without  paying  fare  several  hours  after  his 
day's  work  has  ended  is  held  to  be  entitled 
to  the  rights  of  a  passenger  with  respect  to 
th«  eare  for  his  safety,  although  the  con- 
ductor may  have  violated  a  rule  of  the  com- 
pany in  carrying  him  free.     (Ky.)  381. 

Inswxince, 
See  also  infra,  VII. 

The  destruction  uf  an  insurer's  right  of 
subrogation  to  a  claim  against  the  party 
causing  a  loss  by  a  stipulation  between  the 
insured  and  sud^  other  party  in  an  action 
for  damages,  which  was  made  for  the  advan- 
tage of  the  insured  in  respect  to  other  claims, 
is  held  to  cut  off  his  right  against  the  in- 
surer under  a  policy  providing  for  such  sub- 
rogation.    (Md.)  828. 

A  provision  for  the  appraisal  of  a  loss  on 
a  policy  is  held  not  to  require  such  appraisal 
unless  the  insurer  makes  a  demand  therefor. 
(Ohio)   555. 

A  deed  of  insured  property  reserving  a  life 
estate  to  the  grantor  is  held  not  to  constitute 
a  forfeiture  of  the  insurance  on  such  life  es- 
tate under  clauses  aa  to  alteration  of  circum- 


stances increasing  the  risk,  or  as  to  sale  of 
the  property.     (Mass.)  833. 

The  conversion  of  a  life  policy  into  a  non- 
forfeitable paid-up  policy  for  a  fixed  term  of 
years,  made  on  request  of  the  insured  after 
default  in  payment  of  a  premium,  is  held  to 
dispense  with  the  necessity  of  giving  the  no- 
tice required  by  statute  for  forfeiture  of  the 
original  policy  by  nonpayment  of  premium. 
(Iowa)  99. 

A  woman's  right  to  insurance  on  her  hus- 
band's life,  when  the  policy  is  made  to  her, 
is  held  to  be  unaffected  by  a  divorce  obtained 
by  her  before  his  death.     (Ohio)  552. 

The  incontestability  of  a  life  insurance 
policy  for  any  cause  except  misstatement  of 
age  is  held  not  to  preclude  the  insurer  from 
relying  on  warranties  contained  in  the  ap- 
plication and  constituting  the  basis  of  the 
policy.     (Iowa)  774. 

The  failure  of  a  lodge  to  send  an  assess- 
ment to  the  grand  lodge  is  held  not  to  work 
a  forfeiture  of  the  rights  of  a  member  who 
had  paid  the  assessment  to  the  lodge,  al- 
though the  by-laws  provide  that  the  grand 
lodge  shall  not  be  held  for  neglect  of  duty  of 
sulwrdinate  lodges.     (Miss.)  111. 

A  compromise  agreement  between  a  bene- 
fit society  and  a  beneficiary  in  settlement  of 
a  suit  on  a  certificate  upon  the  life  of  a  per- 
son who  had  been  for  years  unheard  of, 
whereby  a  sum  is  agreed  to  be  paid  at  once 
and  the  remainder  put  in  trust  to  be  paid  at 
a  certain  time  if  the  assured  does  not  prove 
to  be  alive,  is  held  to  entitle  the  beneficiary 
to  the  first  payment,  although  before  it  is 
actually  made  the  insured  proves  to  be  alive. 
(N.  Y.)  204. 


111.  Corporations  and  Associations. 


The  right  of  the  state  to  demand  informa- 
tion from  an  express  company  of  another 
state  is  sustained  as  to  its  business  within 
the  state,  though  the  company  is  not  a  cor- 
poration but  a  partnership,  but  denied  as  to 
interstate  business  or  business  outside  the 
state,  except  so  far  as  that  may  be  necessary 
to  enable  the  authorities  to  regulate  the 
business  in  the  state.     (Minn.)  667. 

An  abuse  of  the  franchise  of  a  street  rail- 
way company  by  running  cable  cars  under  a 
charter  which  allowed  the  use  of  animal  pow- 
er only  is  held  to  create  no  liability,  in  the 
absence  of  negligence,  for  a  collision  with  the 
cars  of  another  company.     (III.)  734. 

Persons  who  attempt  to  incorporate  by 
filing  the  original  articles  instead  of  copies, 
as  the  statute  requires,  are  held  to  have  all 
the  rights  of  a  corporation  as  to  all  persons 
with  whom  their  dealings  are  mutually  un- 
derstood to  be  in  that  capacity.   (Wis.)  324. 

A  statute  prohibiting  undue  preferences 
by  carriers  is  held,  in  accordance  with  the 
construction  of  the  English  statute  from 
which  it  was  adopted,  to  apply  only  to  pref- 
erences by  carriers  in  respect  to  their  servi- 
ces as  carriers,  and  not  to  preclude  a  special 
privilege  to  a  baggage  transfer  company  to 
enter  a  railroad  depot  for  the  solicitation  of 
business.     (Va.)  722. 
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The  signing  of  an  appeal  bond  by  a  brew- 
ing company  as  surety  for  one  of  its  custo- 
mers ie  held  to  be  ultra  virea  and  void, 
though  some  incidental  benefit  may  have 
been  received  by  the  corporation  from  the  ap- 
peal.    (111.)  765. 

The  right  of  directors  of  a  corporation, 
who  are  also  its  creditors,  to  enforce  the  per- 
sonal liability  of  stockholders  to  pay  their 
debts,  and  also  to  purchase  the  property  of 
the  corporation  at  public  sale  by  an  assignee 
or  receiver  under  order  of  court,  is  sustained, 
notwithstanding  their  fiduciary  character. 
(Minn.)   273. 

Pattnerahip. 
A  note  given  by  one  partner  to  another 
for  a  loan  of  the  latter 's  personal  funds  is 
held  not  to  be  unenforceable  merely  because 
the  money  may  have  been  used  to  pay  part- 
nership obligations,— especially  when  there 
were  sufficient  partnership  assets  for  that 
purpose.     (Md.)  498. 

Churchea. 
A  consolidation  of  several  churches  of  the 
Methodist  Episcopal  denomination  by  the  ac- 
tion of  the  bishop  in  appointing  one  pastor 
for  the  united  societies  is  held  to  be  binding 
on  the  courts.     (Conn.)  636. 


(Domestic  Relations. 
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IV.  Domestic  Relations. 


The  enhancement  of  damages  for  breach  of 
promise  of  marriage  on  account  of  loss  of 
the  opportunity  to  marry  another  man  to 
whom  plaintiff  was  previously  engaged  is  de- 
nied, although  she  broke  her  engagement 
with  him  at  defendant's  solicitation,  since  she 
cannot  profit  by  her  own  fault.  ( Minn. )  669. 
See  also  infra,  IX. 

\n  action  for  tort  to  the  person  of  a  non- 
resident married  woman  is  held  not  to  be 
property  within  the  meaning  of  a  statute 
providing  that  all  property  acquired  within 
the  state  by  husband  or  wife  shall  be  subject 
to  the  community  law  of  the  state,  and  there- 
fore a  woman  is  allowed  to  bring  such  an 
action  in  her  own  name  according  to  the  law 
of  her  domicil,  although  she  could  not  do  so 
if  she  was  a  citizen  of  the  state.     (La.)  816. 

The  right  of  a  wife  to  sue  for  the  aliena- 
tion of  her  husband's  affections  is  held  to  be 
conferred  by  a  statute  authorizing  a  mar- 
ried woman  to  sue  as  if  single.     (Ky.)  808. 


Common-law  marriage. 
Persons  continuing  to  live  together  as  hus- 
band and  wife,  thinking  no  new  marriage  is 
necessary,  after  the  removal  of  a  disability 
which  existed  when  the^  undertook  to  enter 
into  the  marriage  relation  in  good  faith,  by 
a  formal  marriage,  are  held  to  have  formed 
a  common-law  marriage,     (Kan.)    180. 

Illegitimatea, 
Acknowledgment  of  an  illegitimate  child 
by  the  father  is  held  sufficient,  although  not 
made  for  the  express  purpose  of  admitting 
the  child  to  heirship,  when  made  by  allega- 
tions in  a  sworn  pleading  in  an  action. 
(Wash.)   350. 

Domicil, 
The  domicil  of  a  minor  child  whose  par- 
ents had  been  divorced,  and  who  had  been 
given  into  the  custody  of  her  mother,  is  held 
to  follow  that  of  the  mother.     (Minn.)  663. 


V.  FiDUCiABT    Relations. 


The  liability  of  a  decedent's  estate  for  fu- 
neral expenses,  which  is  considered  at  length 
in  a  note  in  32  L.  R.  A.  660,  is  extended  by  a 
late  case  to  a  purchase  of  flowers  for  the 
funeral,  made  by  the  housekeeper  of  the 
decedent,  where  there  were  no  near  rela- 
tives to  take  charge  of  the  matter.  (R.  I.) 
483. 
For  administrator's  assets,  see  infra,  VII. 


Payment  to  agent. 

Collection  of  the  principal  of  a  mortgage 
by  a  subagent  who  had  begun  foreclosure 
thereon  ainl  was  expressly  authorized  to  col- 
lect the  overdue  interest,  but  who  did  not 
have  possession  of  the  securities,  was  held  in- 
Buflicient  to  bind  the  mortgagee.  (Wis.)  600. 
As  to  agency,  see  also  supra,  II.,  and  infra, 

Vlll. 


VI.  Torts;    Negligence;    Injubibs. 


One  who  is  accused  of  crime,  and  there- 
upon sends  for  an  officer  to  have  the  accusa- 
tion repeated  in  his  presence,  is  held  to  have 
no  right  of  action  therefor.     (Mich.)  129. 

Lihel, 
To  publish  of  a  merchant  that  he  has  given 
a  mortgage  on  his  stock  of  goods,  though  it 
does  not  appear  of  record,  is  held  not  to  be 
libelous  per  se;  but  it  is  held  otherwise  in 
respect  to  a  false  statement  that  he  does  not 
seem  to  have  succeeded  in  obtaining  the  im- 
plicit confidence  of  local  people,  and  that  he 
IS  looked  upon  locally  as  an  itinerant  trader 
of  small  financial  responsibility  and  uncer- 
tain prospects.     (Ga.)  670. 

Imitations. 
The  false  description  of  zinc  washboards 
as  aluminum  is  held  not  to  constitute  unlaw- 
ful competition  against  a  manufacturer  of 
aluminum  washboards  who  has  a  monopoly 
of  that  metal,  where  there  is  no  attempt  to 
represent  the  zinc  boards  as  those  of  his 
manufacture.      (C.  C.  A.  6th  C.)  609. 

Fraud, 
Failure  of  a  debtor,  when  seeking  to  ob- 
tain an  abatement  of  a  part  of  his  debt  and 
the  release  of  stock  held  as  collateral,  to  in- 
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form  the  creditor  of  pending  negotiations 
which  would  more  than  double  the  value  of 
the  stock,  is  held  not  to  constitute  a  fraudu- 
lent concealment,  since  the  debtor  was  under 
no  obligation  to  speak  of  those  facts.  ( Md. ) 
401. 

Conversion, 
Contrary  to  the  general  doctrine  as  shown 
by  the  annotation,  the  liability  of  a  servant 
for  conversion  of  a  trust  fund  which  he  re- 
ceived from  his  master  is  denied  in  a  case 
where  he  acted  under  the  master's  orders  in 
using  the  fund  to  pay  the  master's  debts, 
though  he  had  full  notice  of  the  rights  of  the 
real  owner  of  the  fund,  and  also  of  his  mas- 
ter's insolvency.     (Minn.)  644. 

Nuisance. 

An  act  of  Congress  declaring  that  the 
emission  of  thick  black  or  gray  smoke  from 
chimneys  on  buildings  other  than  private 
residences  shall  constitute  a  public  nuisance 
is  held  constitutional.     (D.  C.)  532. 

A  railroad  water  tank  in  a  street,  and  also 
a  station  at  which  there  is  constant  ringing 
of  bells,  blowing  of  whistles,  etc.,  as  well  as 
smoke  and  cinders,  within  a  few  feet  of  a 
church,  is  held  to  constitute  a  nuisance. 
(C,  C.  A.  8th  C.)  488. 
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Malicious  structures. 

The  malicious  erection  of  an  unsightly 
high-board  fence  so  as  to  obstruct  the  pas- 
sage of  light  and  air  and  the  view  from  a 
neighbor*s  dwelling  is  held,  in  accordance 
wi&  the  majority  of  the  decisions  cited  in  a 
note  iu  40  L.  R.  A.  177,  ngt  to  constitute  an 
actionable  wrong.     (Wis.)  805. 

A  statute  authorizing  an  injunction 
against  Uie  malicious  erection  or  mainte- 
nance of  any  structure  intended  to  spite  a 
neighbor  is  held  constitutional  so  far  as  it 
applies  to  structures  which  serve  no  useful 
purpose.     (Wash.)  345. 

Pollution  of  waters. 

The  pollution  of  a  stream  by  sewage  from 
the  buildings  of  a  prison  association  contain- 
ing several  hundred  persons  is  held  to  give 
a  right  of  action  to  a  riparian  owner  who 
used  the  water,  not  only  for  domestic  pur- 
poses, but  for  a  dairy  and  butter  business. 
(Va.)  564. 

yegligence  of  contractor. 

The  negligent  piling  of  lumber  by  a  person 
who  has  contracted  to  take  it  from  a  car, 
pile,  and  dry  it,  and  use  part  of  it  in  making 
articles,  the  rest  to  be  turned  over  to  the 
owner  of  the  premises,  wno  has  no  control  or 
supervision  as  to  the  piling,  is  held  not  to 
make  such  owner  liable  to  a  third  person  for 
such  negligence.     (Mich.)  495. 

Explosion, 

The  injur}'  of  a  spectator  by  the  explosion 
of  a  bomb  at  an  exhibition  on  private 
grounds  to  which  an  admission  fee  is 
charged  is  held  not  to  render  the  proprietor 
liable,  where  he  had  not  been  negligent  and 
had  no  control  over  the  exhibition,  which 
was  in  the  hands  of  a  skilled  person.  (N. 
J.)  199. 

Duress. 

The  riglit  to  recover  illegal  taxes  is  sus- 
tained on  the  ground  that  they  were  paid 
under  compulsion,  where  the  tax  collector 
was  attempting  to  sell  property  after  a  con- 
structive seizure,  though  without  any  actual 
seizure  or  detention.     (N.  D.)  262. 

yegligenoe  of  physician. 
A  physician  who  assures  a  person  who 
voluntarily  aids  in  caring  for  a  wound,  that 
there  is  no  danger,  knowing  that  there  is  in- 
fectious poison  in  it,  is  held  liable  for  re- 
sulting^ injury  to  the  assistant  from  the  poi- 
son, although  the  physician  may  have  been 
ienorant  of  slight  abrasions  on  the  hands  of 
the  attendant,  in  the  absence  of  which  there 
would  have  been  no  danger.     (N.  H.)  160. 

Action  for  death. 
A  voluntary  settlement  of  a  cause  of  ac- 
tion for  personal  injuries,  made  by  an  in- 
jured person  during  his  lifetime,  is  held  to 
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bar  a  right  of  action  by  his  wife  or  children, 
after  his  death,  against  the  wrongdoor. 
(Ga.)  694. 

litjury  to  passengers. 

For  injury  to  a  passenger  by  negligent 
management  of  a  derrick  operated  by  em- 
ployees of  a  state  board  eneiged  in  raising 
the  grade  of  a  railroad  bridge,  and  its  ap- 
proaches, the  railroad  company  is  hdd  not  to 
be  liable,  in  the  absence  of  any  negligence 
on  its  own  part,  when  it  had  no  voice  in  the 
selection  oi  the  board  or  its  employees,  nor 
any  power  to  interfere  with  or  prevent  their 
operations.     (C.  C.  A.  2d  C.)  201. 

The  failure  of  a  railroad  company  to  dis- 
cover filth  on  the  steps  of  a  passenger  car  in 
tlie  night-time  within  half  an  hour  after  the 
car  had  been  inspected  and  found  to  be  in 
good  condition  is  held  not  to  make  the  com- 
p€uiy  liable  for  injury  to  a  passenger  by 
slipping  on  the  step,  when  there  is  no  evi- 
dence that  due  care  would  have  prevented 
the  accident     (N.  J.)  468. 

Injury  to  servants. 

A  railroad  company  which  introduces  so- 
called  automatic  switches  not  intended  to 
operate  themselves  except  in  case  of  emer- 
gency, and  which  may  be  very  dangerous  if 
not  properly  operated,  is  held  to  be  under  ob- 
ligation to  instruct  its  employees,  or  promul- 
gate rules  as  to  their  operation.  (C.  C.  A. 
6th  C.)  47. 

The  failure  of  workmen  in  a  smelting  fac- 
tory to  replace  the  planking  over  a  pit  dur- 
ing a  recess  taken  for  the  purpose  of  eating 
is  held  to  give  no  right  of  action  against  the 
employer  for  the  death  of  a  workman  em- 
ployed at  another  furnace  who  fell  into  the 
pit  while  going  on  an  errand  for  his  fore- 
man.    (N.  J.)  417. 

Injury  hy  defect  in  street. 

For  an  injury  to  a  railrocul  switchman  by 
defective  planking  at  a  street  crossing  the 
city  is  held  liable,  although  the  railroad 
company  was  by  contract  with  the  city  re- 
quired to  keep  the  crossing  in  safe  condition. 
(Kan.)  783. 

Injury  to  others  hy  trains. 

The  suction  of  a  train  drawing  under  it  a 
person  who  stood  at  a  crossing  is  held  not  to 
make  the  railroad  company  liable  for  the  in- 
jury, if  the  result  was  not  one  which  a  per- 
son of  ordinary  prudence  and  circumspection 
could  reasonably  anticipate  as  likely  to  oc- 
cur from  the  speed  of  the  train.  (Mo.) 
153. 

The  unauthorized  act  of  a  trespasser  in 
raising  railroad  gates  and  .then  lowering 
them  so  as  to  injure  a  passing  team  is  held 
to  create  no  liability  on  the  part  of  the  rail- 
road company.     (N.  J.)  862. 


VII.  Property  Rights;  Wills;  Liens. 


The  loss  by  burning  of  buildings  on  prem- 
ises for  which  a  contract  of  sale  had  been 
made,  but  possession  of  which  had  not  been 
transferred  because  the  title  was  being  in- 
vestigated, is  held  to  fall  on  the  vendor,  who 
is  therefore  entitled  to  the  insurance.  (Ga.) 
680. 
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A  deed  of  land  containing  a  condition 
that  no  building  shall  be  erected  thereon 
nearer  the  street  than  the  one  then  standing 
is  held  to  create  a  condition  in  favor  of  the 
grantor,  and  not  an  easement  appurtenant 
to  premises  which  he  still  retained,  where  he 
was  an  invalid,  and  his  expressed  purpose 
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WM  to  preserve  his  view  from  a  window. 
(Mass.)  120. 

Dower. 
A  wife's  right  of  dower  is  held  not  to  be 
affected  by  a  release  which  she  had  attempted 
to  make  directly  to  her  husband  in  a  deed  of 
separation,     (va.)  560. 

Estates  of  insane  persons, 
A  statute  in^>osing  upon  the  estates  of  in- 
sane persons  a  liability  for  the  expense  of 
their  maintenance  by  a  county,  provided  they 
have  no  heirs  dependent  upon  such  estates 
for  support  within  the  United  States,  is  sus- 
tained against  the  contention  that  it  was  a 
special  law  or  granted  special  privileges  or 
immunities.     (S.  D.)  351. 

Bankrupts*  assets. 
A  policy  of  life  insurance  payable  to  the 
legal  representatives  of  the  insured  is  held 
not  to  constitute  assets  for  his  trustee  in 
bankruptcy,  where  the  policy  has  no  cash- 
surrefoder  value.     (Ghi.)  33. 

Administrators*  assets. 
An  administrator  of  a  person  who  died  in 
possession  of  chattels  under  an  agreement 
for  the  use  of  them  during  the  life  of  the 
possessor  and  that  of  the  owner  is  held  to 
have  no  title  which  will  support  an  action 
for  their  possession  against  a  third  person 
who  wrongfully  took  possession  of  them  aft- 
er the  death  of  the  bailee.     (Mich.)  140. 

Trademarks. 
The  word  "perfection"  is  held  to  be  a  valid 
trademark  in  the  name  of  what  is  called  the 
"Perfection  Mattress."     (Ala.)   628. 

Oas. 
The  pumping  of  natural  gas  to  the  damage 
of  oUier  proprietors  having  wells  supplied 
from  the  same  reservoir  in  the  earth  is  held 
to  be  an  unlawful  injury  to  their  property 
rights  on  the  theory  estisiblished  by  the  de- 
cisions in  47  L.  K.  A.  627,  and  177  U.  8. 
190,  44  L.  ed.  729,  that  such  owners  are  pro- 
prietors in  common,  each  entitled  to  protec- 
tion against  injury  to  the  common  property 
by  the  others.     (Ind.)  768. 

Fixtures. 
Wagon  scales  bought  by  conditional  sale, 
but  set  up  in  such  a  way  as  to  constitute  a 
fixture,  are  held  to  pass  to  a  purchaser  at 
sheriff's  sale,  who  buys  without  knowledge 
of  the  vendor's  claim.     (Iowa)  780. 

Emhlements. 

A  chattel  mortgage  on  crops  growing  on 
mortgaged  premises  is  held  insufficient  to 
constitute  a  severance  of  them  which  will 
prevent  their  passing  to  a  purchaser  of  the 
land  on  foreclosure  sale  made  while  the  crops 
are  still  standing.     (Or.)  388. 

A  purchaser  of  land  on  foreclosure  is  held 
entitled  to  wheat  which  a  tenant  of  the  mort- 
gagor had  stored  for  payment  a^  rent  under 
a  contract  giving  the  mortgagor  title  to  the 


grain  until  settlement,  where  the  statute  pro- 
vides that  such  purchaser  shall  be  entitled 
to  receive  from  a  tenant  in  possession  the 
rents  or  the  value  of  the  use  and  occupation. 
(N.  D.)  254. 

Mines. 

The  relocation  of  a  mining  claim  by  a 
cotenant,  where  the  annual  assessment  work 
had  not  been  done  upon  it,  is  held  not  to  give 
him  any  title  as  against  his  cotenants.  (S. 
D.)  184. 

A  location  of  lode-mining  claims  within 
the  exterior  boundaries  of  placer-mining 
claims  previously  located  is  upheld  where 
the  lode  claim  was  known  to  exist  before  the 
application  was  made  for  a  patent  for  the 
placer  daim.     (Colo.)    289. 

An  important  mining  case  denies  the  right 
to  prosecute  a  tunnel  under  the  surface  of 
prior  lode  claims,  and  also  holds  that  the 
space  of  intersection  given  to  the  prior  loca- 
tion in  case  of  conflicting  claims  includes, 
not  merdy  the  intersection  of  the  veins,  but 
of  the  claims  themselves.     (Colo.)  209. 

Waters. 
As  to  Pollution,  see  suprc^  VI. 

A  constitutional  provision  declaring  that 
all  the  natural  streams,  lakes,  springs,  or 
other  collections  of  still  water  within  the 
state  are  the  property  of  the  state  is  held  not 
to  violate  anyprovisions  of  the  Federal  Con-^ 
stitution.     (Wyo.)  747. 

A  water  right  of  one  who  has  appropriated 
water  to  be  used  on  nonriparian  lands  in  his 
possession,  but  not  owned  by  him,  is  held 
not  to  be  an  appurtenance  of  the  land  with- 
out a  conveyance  to  the  landowner.  (Mont ) 
737. 

The  artificial  raising  of  a  lake,  and  its 
maintenance  in  that  condition  for  more  than 
twenty  years,  during  which  the  public  use 
and  enjoy  it,  is  held  to  constitute  a  dedica- 
tion of  the  lands  fiooded  by  thus  raising  it, 
and  to  make  the  artificial  condition  of  the 
lake  become  in  effect  its  natural  condition, 
with  all  the  incidents  thereof.     (Wis.)  830. 

Wills. 
The  law  governing  estates  tail  and  execu- 
tory devises  is   elaborately   reviewed   in   a 
Georgia  case.     (Ga.)   361. 

Legacies. 

Legacies  of  personal  property  are  held  to 
be  properly  charged  upon  the  real  estate  of 
the  testator,  where  at  the  time  of  making  the 
will  he  had  no  personalty  out  of  which  to 
pay  them.     (Mo.)  847. 

A  bequest  for  the  promotion  of  temperance 
work  in  a  certain  city  is  held  not  to  be 
fatally  indefinite.     (Wis.)  307. 

Waiver  of  Uen. 

The  lien  of  a  chattel  mortgage  is  held  to 
be  waived  by  an  attachment  of  the  property 
in  favor  of  the  owner  of  the  mortgage. 
(Okla.)  714. 


VIII.  Civn.    Remedies. 


Injury  to  person,  and  also  to  the  property 
of  the  same  person,  both  resulting  from  the 
same  tortious  act,  are  held  to  constitute  but 
one  cause  of  action.     (Minn.)   161. 
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Action  by  agent. 
An  action  to  recover  damages  for  breach 
of  a  contract  to  transport  goods  is  held  to  be 
properly  brought  by  an  agent  in  his  own 
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name,  where  he  made  the  contract  without 
disclosing  his  agency.     (Ghi.)  355. 

Writs,  service  of, 

A  foreign  insurance  company  which  has 
ceased  to  do  business  in  a  state  is  held  to  be 
no  longer  subject  to  service  of  process  on  a 
state  officer  whom  it  had  designated,  as  the 
statute  required,  as  one  on  whom  service 
against  it  could  be  made.     (Kan.)  538. 

A  statute  authorizing  service  of  summons 
on  corporations  by  leaving  copies  with  the 
register  of  deeds  where  the  corporation  has 
its  principal  office,  if  it  has  neglected  to  file 
the  names  of  officers  on  whom  process  may 
be  served,  is  held  invalid  on  the  ground  that 
such  service  would  not  constitute  due  proc- 
ess of  law.     (Wis.)  577. 

Specific  performance. 

Specific  performance  of  a  contract  for 
stock  in  a  corporation,  made  to  obtain  con- 
trol of  the  corporation,  is  denied  without  re- 
gard to  the  validity  of  the  contract,  where 
the  enforcement  would  not  be  equitable,  even 
if  the  stock  could  not  elsewhere  be  obtained. 
(Md.)  501. 

Injunction. 

A  telephone  pole  in  a  street,  obstructing  a 
show  window  of  the  owner  of  the  fee  of  that 
part  of  the  street,  is  held  to  be  a  continuing 
trespass,  against  which  an  injunction  may 
be  granted.     (Wis.)  298. 

An  injunction  to  compel  the  restoration  of 
a  stairway,  in  favor  of  the  owner  of  an  ease- 
ment therein,  is  granted  where  the  stairway 
was  taken  away  pending  an  appeal  from  a 
decision  denying  such  an  injunction,  al- 
though the  cost  of  restoring  it  is  much  more 
than  the  injury  to  the  complainant,  since  the 
defendant  acted  at  his  peril  in  taking  it 
away  before  the  suit  was  determin«d. 
(Mich.)  134. 

Certiorari. 

A  remedy  by  appeal,  in  order  to  bar  certi- 
orari, is  held  to  be  one  which  is  adec^uate, 
and  which  will  promptly  relieve  the  petition- 
er from  the  injurious  effects  of  the  decision 
complained  of.     (Mo.)  78.7. 

But  in  another  case  certiorari  is  denied 
where  there  is  a  remedy  by  appeal  or  writ 
of  error,  although  the  latter  remedy  is  too 
slow  to  be  adequate.     (Mo.)  798. 

GnmisKmeni. 

Attempts  by  successive  garnishments  to 
hold  back  in  the  employers  hands  wages 
that  are  exempt  from  garnishment  until  aft- 
er the  expiration  of  the  period  of  exemption, 
and  then  reach  them  oy  a  new  garnish- 
ment, are  condemned  .by  the  court. 
(Minn.)  168. 

Exemption. 

The  nonresidence  of  a  party  which  will 
prevent  him  from  claiming  an  exemption  of 
property  from  legal  process  is  held  to  be  de- 
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terminable  as  of  the  date  of  the  sale  of  ike 
property,  so  that  he  can  claim  his  esemptios 
if  he  is  a  resident  on  that  day,  thoufli  be 
was  a  nonresident  when  the  property  was 
levied  upon.     (W.  Va.)  284. 

Bankruptcy  preferences. 
The  pajrment  of  money  by  an  in^nnt 
to  an  unsecured  creditor  in  the  ordiiun 
course  of  Imsiness  is  held  to  be  a  tnosis 
which  constitutes  a  preference  within  i^ 
meaning  of  the  bankrupt  law,  and  tiw  CTEd- 
itor  who  has  received  such  payment  is  re- 
quired to  surrender  it  before  ne  can  dain 
for  the  balance  of  his  account.  (C.  C.  A. 
9th  C.)  605. 
As  to  bankruptcy,  see  also  supra,  I.  and  VTL 

Arbitration. 
Submission  of  authorities  to  an  arlntrator 
after  close  of  the  testimony,  where  it  is  ex- 
pressly agreed  that  neither  party  is  to  be 
represented  by  counsel,  is  held  to  constitute 
a  violation  of  the  spirit  of  the  submisskm 
which  will  avoid  the  award.      (Mich.)  128. 

Political  rights. 
The  right  to  have  an  inspector  of  a  oert^i 
party  at  the  polls  is  held  to  be  a  mere  politi- 
cal right,  which  cannot  be  enforoed  in  equitj. 
(Ky.)   105. 

Evidence. 

A  communication  by  client  to  attorney  rt- 
specting  a  contract,  when  made  in  the  pres- 
ence of  the  other  party  to  the  contract,  ii 
held  not  to  be  a  privileged  ootnmonicatioi. 
(Ga.)  356. 

Parol  evidence  of  the  ccmtract  under 
which  grain  was  delivered  and  received  ii 
held  admissible,  although  load  checks  were 
given  for  each  load  according  to  cuatom,  and, 
when  the  delivery  was  complete,  a  receipt 
was  given  for  the  entire  amount,  and  soek 
receipts  are  made  negotiable  by  statute,  ss 
that  indorsement  will  transfer  title.  (Or.^ 
235. 

Presumption, 

A  presumption  of  n^ligence  from  tht  set- 
ting of  Are  to  property  by  sparks  from  a  lo- 
comotive is  held  to  be  merely  prima  fads 
and  of  no  effect  to  make  a  confliot  of  evi- 
dence, where  there  is  undisputed  testinioiT 
of  due  care  in  the  construction  and  opcrm- 
tion  of  the  engine.     (Aku)  620. 

Damages. 

A  carrier's  liability  for  delay  in  deliverisi 
goods  which  it  received  with  knowledge  ox 
the  shipper's  liability  to  a  penalty  for  each 
day's  delay  in  delivering  the  goods  is  hdd  to 
extend  to  such  penalty.     (Tfenn.)  729. 

Search  warrants. 
Counterfeit    trademarks    and  labels  are 
held  not  to  be  forged  instruments  within  the 
meaning  of  a  statute  authorizing  search  war- 
rants for  forged  instrumente.     (111.)  60. 
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IX.  Cbimutal  Law  and  Pragtick. 


A  statute  making  it  a  crime  to  marry  a 
woman  in  order  to  avoid  a  prosecution  for 
the  ceduction  of  the  woman,  and  then  to 
abandon  her  without  just  cause,  is  held  con- 
stitutional.    (Iowa)  97. 

Insane  persons, 
A  person  who,  so  far  as  mental  operations 
are  concerned^  is  as  sane  as  men  are  ordina- 
rily though  as  a  result  of  excessive  drinking 
and  illness  caused  thereby  his  brain  has  been 
affected  so  as  to  change  his  character,  mak- 
ing him  dangerous  by  reason  of  an  uncon- 
trollable appetite  at  frequent  intervals  for 
strong  drink  and  by  its  effects  upon  him,  is 
held  to  be  sane  for  the  purpose  of  being  tried 
for  crime.     (Cal.)  378. 

Gaming. 
A  private  room  rented  in  a  hotel  is  held  to 
be  the  house  or  place  of  the  occupant  within 
50L.fi.  A« 


the  meaning  of  an  ordinance  against  gam- 
ing.    (S.  C.)  725. 

Options, 
A  statute  making  options  for  the  sale  6f 
those  commodities  which  have  been  the  sub- 
ject of  gambling  operations  unlawful  is  held 
constitutional  agamst  the  contention  that  it 
is  a  deprivation  of  property  without  due 
process  of  law,  or  a  denial  of  the  equal  pro- 
tection of  the  lawa,  although  it  does  not  ap- 
ply to  other  kinds  of  commodities.  (111.) 
762. 

Contempt. 
Punishment  of  a  newspaper  for  contempt 
in  criticising  a  court  is  held  lawful  where 
the  newspaper,  pending  a  decision,  has  at- 
tempted to  control  judicial  action.  (Neb.) 
195. 
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Act  lone )  whether  Injuries  both  to  person 
and  to  property  constitute  bat  one,  or 
more  than  one,  cause  of  action : — (I.) 
Scope  of  note;  (II.)  rule  basing  cause 
of  action  on  the  injury;  (III.)  rule 
basing  cause  of  action  on  the  act  caus- 
ing injury;  (IV.)  effect  of  statutes  as 
to  Joinder  of  causes  of  action ;  (V.)  ef- 
fect of  injury  in  different  capacities, 
or  to  different  parties  161 

Airlster;  waiver  of  lien  of,  by  attachment 

or  execution  720 

Assault;  liability  of  servant  or  agent  for, 

when  acting  under  orders  644 

Attacbinent)  waiver  of  lien  by  714 

Bankruptcy  I  life  insurance  as  assets  83 

Banks  I  check  or  bill  issued  or  indorsed  to 
impostor ;  who  must  bear  loss : — ^The- 
ory of  actual  intent ;  impostor  assum- 
ing to  act  as  agent  of  payee ;  check  or 
bill  sent  by  mail ;  applicability  of  rule 
as  to  fictitious  payees;  theory  of  es- 
toppel ;  summary  75 

Carriers  I  waiver  of  lien  of,  by  attach- 
ment or  execution  721 

Certiorari!  exceptions  to  the  rnle  that 
certiorari  will  not  lie  where  there  is 
an  appeal : — (I.)  Introduction ;  (II.) 
when  exigency  of  the  case  calls  for  the 
remedy :  (a)  when  remedy  by  appeal 
is  undoubted;  (5)  where  the  remedies 
are  cumulative ;  (o)  want  of  Jurisdic- 
tion ;  id)  where  appeal  is  a  trial  de 
novo;  (III.)  constitutional  grants  and 
legislative  encroachments ;  (IV.)  from 
United  States  Supreme  Court  to  cir- 
cuit court  of  appeals  787 

Constitutional  lawi  what  service  of 
process  is  sufficient  to  constitute  due 
process  of  law : — (I.)  As  basis  of  Judg- 
ment in  peruonam:  (a)  against  non- 
residents: (5)  against  residents;  (o) 
against  corporations:  (1)  domestic; 
(2)  foreign;  (d)  joint  debtors;  (II.) 
as  basis  of  judgment  <n  rem  577 

Contracts.     See  also  Specific  Perfobu- 

▲NCB. 

Use  of  negatives  or  engraved  plates  with- 
out the  consent  of  the  party  who  has 
paid  for  the  same  897 

Telegrams  as  writings  to  make  a  con- 
tract within  the  statute  of  frauds : — 
(I.)  Generally ;  (II.)  parol  evidence  to 
explain;  (III.)  contract  cases  not  re- 
ferring to  the  statute  of  frauds ;  (IV.) 
Is  the  message  delivered  to  the  tele- 
graph company  a  contract?  (V.)  which 
is  the  orig/nal — the  message  delivered 
to,  or  by,  the  telegraph  company? 
(VI.)  summary  240 
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Privilege  of  using  streets  as  a  contract 
within  the  constitutional  provision  i 
against  impairing  the  obligation  of  con- 
tracts : — Use  of  streets  for  railroad  or 
street  railway  tracks ;  water  pipes  and 
mains ;  gas  pipes ;  telegraph  and  tele- 
phone lines;  electric  poles  and  wires; 
subway ;  other  uses ;  necessity  that 
privilege  be  accepted  and  acted  upon; 
the  doctrine  questioned;  when  privi- 
lege invalid  in  whole  or  in  part ;  capac- 
ity in  which  municipality  acts  in 
granting,  revoking,  or  impairing  the 
privilege  142 

Corporations!  specific  performance  of 
contract  to  sell  stock  in  501 

Due  process  in  service  of  process  on  577 

Bight  of  directors  who  are  also  creditors 
of  a  corporation  to  enforce  for  their 
benefit  the  liability  of  stockholders  to 
creditors  273 

Envravlnirs!  right  to  use  engraved 
plates  without  the  consent  of  the  par- 
ty who  has  paid  for  making  them  397 

Bxeeutlon.     See  Likns. 

Fellow  servants.  See  Master  and 
Sbbvant. 

Holldayii!  right  of  school  teacher  to  sal- 
ary on  374 

InsolTency|  life  insurance  as  assets  of 

bankrupt  83 

Insurance!  divorce  as  affecting  wife's 
right  to  insurance  upon  her  husband's 
life : — Ordinary  policies  of  life  Insur- 
ance ;  benefit  certificates ;  character  of 
divorce  552 

Forfeiture  of  benefit  certificate  by  de- 
fault of  subordinate  lodge  111 
Life  insurance  as  assets  of  bankrupt  or 
insolvent: — (I.)  Scope  of  note;  (II.) 
bankruptcy  or  Insolvency  of  insured 
or  assignor  of  policy :  (a)  policy  pay- 
able at  death  of  insured:  (1)  policy 
payable  to  insured  or  his  estate  or  per- 
sonal representatives;  (2)  policy  pay- 
able to  wife  of  Insured ;  (3)  policy 
assigned  or  made  payable  to  creditor : 
(a)  in  general ;  (b)  necessity  of  no- 
tice of  assignment ;  (o)  sufficiency  of 
notice  of  assignment;  (d)  time  of  no- 
tice of  assignment;  (e)  extent  of 
creditor's  interest;  (4)  policy  assigned 
to  other  than  creditors;  (b)  policy 
payable  at  specified  date  unless  in- 
sured dies  sooner:  (1)  policy  payable 
to  insured  If  living;  otherwise  to  his 
estate  or  personal  representatives ; 
(2)  policy  payable  to  insured  if  liv- 
ing; otherwise  to  wife,  child,  or  other 
relatives:   (8)  policy  payable  to  wife 

875 


876 


InDSX  to  NOTKft. 


i 


at  maturity;  (III.)  bankraptcj  or  In- 
solvency of  beneficiary  or  assignee; 
(IV.)  snmmary  .33 

Joinder.     See  Action  ok  Suit. 

Joint  debtors!  due  process  in  service  on  577 

Landlord  and  tenant;  waiver  of  land- 
lord's lien  by  attachment  717 

I^Ty.    See  Liens. 

Ijlensi  waiver  of  lien  by  attachment  or  ex- 
ecution:— (I.)  Liens  not  depending 
upon  possession ;  (II.)  Hens  depending 
upon  possession  714 

Local  self-Mrovernnient)  in  Rhode  Is- 
land 330 

Master  and  servant ;  liability  of  serv- 
ant or  agent  for  conversion,  trespass. 
or  oiher  positive  act  of  wrongdoing 
against  third  parties  under  orders  of 
his  employer: — (I.)  General  rules; 
(II.)  trespass;  (III.)  assault,  fraud, 
and  other  wrongful  acts ;  (lY.)  conver- 
sion: (a)  agency  no  defense;  (&)  mere 
deposit  with  agent;  (o)  mere  trans- 
portation by  agent ;  (d)  changing  title  644 
What  servants  are  deemed  to  be  in  the 
tame  common  employment,  apart  from 
statutes,  where  no  questions  as  to 
vice  principalsblp  arise: — (I.)  Intro- 
ductory: (a)  scope  of  note;  (h)  gen- 
eral statement  of  what  constitutes 
common  employment;  (c)  common 
employment  a  question  of  law  when 
the  facts  are  undisputed ;  (II.)  theory 
that  community  of  employment  de- 
pends solely  on  whether  the  delin- 
quent servant's  negligence  was  a  risk 
contemplated  by  the  injured  servant: 
(a)  generally;  (b)  diversity  of  du- 
ties or  departments  not  sufficient  to 
exclude  defense  of  commoQ  employ- 
ment; (0)  contiguity  a  material, 
though  not  decisive,  factor;  (d)  lllus- 
tmtive  cases  of  common  employment : 
(1)  railway  work :  (a)  servants  work- 
ing In  the  office  departments  and  oper- 
ating trains;  (&)  servants  engaged  in 
handling  the  same  train ;  (c)  servants 
working  on  different  trains ;  (d)  serv- 
ants handling  ordinary  trains  and 
servants  employed  In  the  repair  or 
construction  of  the  permanent   way; 

(e)  servants  handling  work  trains  and 
servants  employed  on  the  permanent 
way  in  connection  with  such  trains; 

(f)  servants  engaged  In  handling 
trains  and  in  giving  signals;  (g) 
servants  belonging  to  regular  train 
crews  and  switchmen ;  (h)  servants 
handling  cars  and  servants  Inspect- 
ing or  repairing  them;  (i)  servants 
handling  trains  and  servants  perform- 
ing miscellaneous  duties  In  yards; 
(/)  servants  engaged  solely  in  the 
construction  or  maintenance  of  the 
permanent  way  and  its  accessories; 
(ft)  servants  loading  cars  and  serv- 
ants handling  them ;  (2)  servants  en- 
gaged in  loading  cars  and  trackmen ; 
(m)  servants  employed  In  the  mechan- 
ical departments:  (2)  occupations oth- 
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er  than  railway  work :  (a)  servants 
of  municipal  corporations;  (&)  serv- 
ants in  stores;  (c)  servants  working 
on  stage  coaches;  id)  servants  in 
mills,  factories,  and  similar  estab- 
lishments; (e)  employees  in  lumber 
yards;  (/)  servants  working  in  quar- 
ries ;  (g)  servants  working  in  or  about 
mines  and  similar  work ;  (A)  servants 
engaged  in  building  or  equipping  ships ; 
(i)  crews  of  ships;  (/)  servants  en- 
gaged in  loading  and  unloading  ships ; 
(ft)  servants  employed  oo  structures 
in  course  of  erection;  (I)  servants  en- 
gaged in  repairing  plant;  (m)  serv- 
ants operating  hoisting  apparatus,  and 
other  servants  in  the  same  establish- 
ment; (n)  servants  engaged  inside 
and  outside  of  warehouses,  factories, 
etc. ;  (o)  disconnection  of  duties, 
when  so  great  as  to  negative  Implied 
acceptance  of  the  risk  of  a  fellow  serv- 
ant's negligence;  (III.)  theory  that 
common  employment  depends  on  iden- 
tity of  departments  of  work  or  con- 
sociation of  duties:  (a)  identity  of 
department  as  a  test,  generally ;  (b) 
consociation  of  duties  as  a  test  of 
common  employment ;  (o)  same  sub- 
ject continued;  (d)  relation  between 
the  theories  of  nonassignable  duties 
and  consociation  of  duties ;  (e)  differ- 
ence of  identity  of  department,  not 
necessarily  conclusive  under  the  con- 
sociation doctrine;  (/)  some  secon- 
dary results  of  the  consociation  doc- 
trine have  been  noted  in  the  deci- 
sions; (g)  consociation  primarily  a 
question  of  fact  for  the  jury;  (h) 
criticisms  of  the  doctrine  of  consocia- 
tion; ii)  illustrative  cases  as  to  tho 
doctrine  of.  consociated  duties:  (1) 
railway  work:  (o)  servants  engaged 
In  office  work  and  in  handling  trains; 
(&)  servants  working  on  the  samo 
train ;  (o)  servants  handling  different 
trains;  (d)  servants  handling  trains 
and  switchmen ;  («)  servants  handling 
trains  and  express  and  baggage  men; 
(t)  servants  handling  trains  and  car 
inspectors  or  car  repairers;  (g)  serv- 
ants handling  trains  and  watchmen ; 
(h)  switching  crews  in  yards;  (<) 
servants  handling  trains  and  servant* 
loading  cars;  ij)  servants  handling 
ordinary  trains  and  servants  employed 
in  the  repair  or  construction  of  the 
permanent  way ;  (k)  servants  hand* 
ling  work  trains  and  servants  em- 
ployed on  the  permanent  way;  (1) 
servants  engaged  solely  in  the  con- 
struction or  ntaintenance  of  the  per- 
manent way ;  (m)  servants  In  the  me- 
chanical and  in  other  departments; 
(n)  servants  engaged  In  round  houses 
and  the  various  shops;  (2)  occupa- 
tions other  than  railway  work :  (a) 
servants  engaged  in  work  on  buildings 
In  process  of  erection ;  (b)  servants 
working  on  or  about  ships;  (e)  senr- 
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ants  employed  In  coal  yards ;  (d)  serv- 
ants  employed  la  iron  works ;  (e)  serv- 
ants employed  in  factories,  etc. ;  (/) 
servants  engaged  in  mining  work ; 
(g)  servants  employed  in  hotels;  (h) 
servants  employed  in  mills;  (i)  serv- 
ants employed  in  quarries  and  sewers ; 
(IV.)  common  employment,  considered 
with  reference  to  the  continuity  of  the 
relation  of  master  and  servant:  (a) 
generally;  (&)  control  by  the  master 
at  the  time  of  the  injury,  the  ultimate 
determlfiatlve  factor;  (c)  positions  of 
servants  while  being  transported  on 
vehicles  belonging  to  their  employers ; 
id)  rationale  of  these  cases;  (e)  pay- 
ment or  nonpayment  of  fare  not  neces- 
sarily decisive  for  or  against  the  serv- 
ant's right  to  recover ;  if)  special  bar- 
gain, whether  rights  of  a  passenger 
may  be  conferred  by ;  ig)  position  of 
servants  while  entering  or  leaving  the 
premises  of  their  employers  on  foot     417 

Mines)  right  of  cotenant,  agent,  or  person 
standing  in  other  fiduciary  relation 
to  relocate  a  mining  claim  for  his  own 
benefit  to  the  exclusion  of  the  other 
party  : — Cotenant ;  agent ;  grantor  or 
mortgagor ;  conclusion  184 

Veins  intersecting,  crossing,  or  uniting: 
— Intersecting  or  crossing,  generally ; 
necessity  of  adverslng :  veins  uniting ; 
conclusion  209 

Lodes  or  veins  within  placer  claims : — 
(I.)  Generally ;  (II.)  when  lode  ex- 
cluded from  placer  patent :  (a)  un- 
known lodes;  (b)  known  lodes:  (1) 
generally  ;  (2)  what  constitutes  knowl- 
edge; character  of  vein  or  lode  as 
known:  (a)  belief;  (b)  necessity  that 
lode  be  previously  located;  (o)  con- 
structive notice ;  id)  character  of 
vein  or  lode  as  known;  (3)  to  whom 
known;  (4)  time  of  knowledge;  (o) 
presumption  and  proof  as  to  knowl- 
edge of  vein  or  lode ;  id)  validity  and 
effect  of  express  exception  In  placer 
patent;  (III.)  entertaining  applica- 
tions, and  granting  patents,  for  lode 
claims  after  issuance  of  placer  pat- 
ent ;  (IV.)  width  of  lode  claim ;  (V.) 
adverse ;  effect  of  judgment  In  adverse 
suit;  (VI.)  right  to  locate  lode  claim 
before  application  for  placer  patent ; 
(VII.)  miscellaneous  289 

BfortvAgrei  waiver  of  lien  of,  by  attach- 
ment or  execution  714 

Neffliffence.     See  Actiok  or  Suit. 

Nonresidents;  due  process  in  service  on  577 

PHotoKrapIas;  right  to  use  negative  with- 
out the  consent  of  the  party  who  has 
paid  for  it  897 
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Pledire)  waiver  of,  by  attachment  or  exe- 
cution 719 

Principal  and  agrenti  liability  of  agent 
for  conversion,  trespass,  or  other  posi- 
tive act  of  wrongdoing  against  third 
persons  under  orders  of  employer  644 

Proceedings    in    remi    due   process   In 

service  in  077 

Sale  I  waiver  of  stoppage  in  transitu  or 
seller's  lien  by  attachment  or  execu- 
tion 721 

Schools  I  right  of  teacher  to  salary  dur- 
ing temporary  interruption  of  school 
In  term  time : — (I.)  Epidemics  and 
sickness;  (II.)  buildings  destroyed  or 
unfit  for  use;  (III.)  holidays;  (IV.) 
lack  of  funds;  (V.)  special  contract 
provisions  871 

Specific  performance;  of  contract  for 
sale  of  stock  In  corporation: — (I.) 
Jurisdiction :  (a)  remedy  at  law ;  (6) 
other  property  Involved;  (c)  trust  in- 
volved ;  id)  mutuality  of  remedy ;  (0) 
to  enable  the  purchaser  to  secure  con- 
trol of  corporation ;  if)  to  indemnify 
the  vendor  against  liability  on  stock ; 
(II.)    defenses:    (a)    uncertainty   and 

incompleteness  of  contract;  (b)  lack 
of  consideration ;  (o)  lack  of  mutual- 
ity ;  id)  fraud ;  (e)  illegality  of  con- 
tract; (/)  claim  that  partnership 
created;  ig)  laches  or  delay  of  party 
seeking;  ih)  disposal  of  stock  to  other 
persons ;  (i)  change  In  value ;  (/)  mis- 
cellaneous; (III.)  parties;  (IV.)  re- 
lief; (V.)  conclusion  501 

Statute  of  frauds.     See  Contracts. 

Teleirrapbs.     See  Contracts. 

Towns.     See  Local  Sblf-Govbrnhbnt. 

Trespass;   liability  of  servant  or  agent 

for,  when  acting  under  orders  644 

Trover;  liability  of  servant  or  agent  for 

conversion  under  orders  of  employer    644 

Vendor  and  purchaser;  waiver  of 
vendor's  lien  by  attachment  or  execu- 
tion 717 

Waters;  state  and  Federal  ownership  of: 
— In  general ;  public  rights  limited ; 
right  to  divert  water  in  aid  of  naviga- 
tion; illustrations  of  the  limitations 
on  the  powers  of  the  trustee ;  effect  of 
constitutional  or  statutory  assertion 
of  title  to  water ;  title  as  between  state 
and  United  States  737 

Rights  acquired  in  an  artificial  condition 
of  a  body  of : — Contract  rights ;  artifi- 
cial condition  established  by  grant : 
application  of  doctrine  of  riparian 
rights;  pr^pcriptive  rights;  reciprocal 
rights ;  changing  channels ;  public 
rights  836 

Writs.     See  Comstitutiomal  Law. 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BRIEFa 


(Separate  Index  to   Notes  precedes  this.) 


ABANDONMENT. 

Of  Wife;  Statute  Prohibiting,  see  CON- 
STiTUTioNAi.  Law,  13. 

A  water  right  is  not  abandoned  by  the 
execution  of  a  mortgage  thereof  by  the  own- 
er in  connection  with  a  mortgage  upon  the 
land  upon  which  the  water  is  used,  although 
the  mortgage  is  void  as  to  the  land  because 
the  mortgagor  has  bo  title  to  it.  Smith  v. 
Deniff  (Mont.)  737 

ABUSE  OF  PROCESS. 

See  Qabnishmekt. 

ACCORD  AND  SATISFACTION. 

1.  A  mere  agreement  without  considera- 
tion, to  accept  a  less  sum  than  the  debtor 
owes,  in  full  satisfaction  of  the  debt,  is  a 
nudum  pactum,  and  cannot  be  enforced. 
Chicora  Fertilizer  Co.  v.  Dunan  (Md.)     401 

2.  An  agreement  by  a  creditor  to  abate 
a  portion  of  his  debt,  payable  in  instalments 
and  secured  by  collateral  which  is  not  to  be 
sold  until  after  the  maturity  of  the  last  in- 
stalment, in  consideration  of  its  immediate 
payment,  is  valid,  and  may  be  specifically 
enforced  by  a  court  of  equity.  Id. 

Notes  and  Briefs. 

Accord   and    satisfaction;    acceptance   of 
less  than  entire  debt.  401 

ACKNOWLEDGMENT. 

Of  Illegitimate  Child,  see  Parent  Ain) 
Child. 

ACTION  OR  SUIT. 

Bringing  in  Name  of  Church,  instead  of 
Trustees,  see  Appeal  and  Error, 
11. 

Refusal  to  Transfer  to  Court  of  Equity, 
see  Equity,  2. 

Right  of,  under  Ordinance  Imposing  Du- 
ties on  Street  Railways,  see  Mu- 
nicipal Corporations,  6. 

1.  A  mother  may  bring  an  action  for  tort 
in  behalf  of  her  minor  child,  where  the 
father  has  deserted  his  family  and  has  dis- 
appeared.   Williams  v.  Pope  Mfg.  Co.  (La.) 

816 
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2.  An  agent  may  maintain  an  action  in 
his  own  name  against  a  railroad  company 
to  recover  damages  for  breach  of  a  contract 
to  transport  goods  of  his  principal,  where 
his  agency  was  not  disclosed  and  the  con- 
tract was  made  with  him  as  the  owner  of 
the  goods.    Carter  v.  Southern  R.  Co.  (Ga.) 

354 

3.  Injuries  to  a  person,  and  injuries  to 
the  property  of  the  person  injured,  both  re- 
sulting from  the  same  tortious  act,  are  sep- 
arate items  of  damages  constituting  but  one 
cause  of  action.  King  v.  Chicago,  M.  &  St. 
P.  R.  Co.   (Minn.)  161 

4.  A  cause  of  action  on  a  tort  or  trespass 
to  the  person  is  transitory,  and,  being  per- 
sonal to  complainant,  he  may  bring  it  in 
any  court  he  may  select  which  has  juris- 
diction of  the  subject-matter  and  of  the  par- 
ties.   Williams  v.  Pope  Mfg.  Co.  (La.)  816 

Notes  and  Briefs. 

Actions;  joint  and  several.  720 

Whether  injuries  both  to  person  and  to 
property  constitute  but  one,  or  more  than 
one,  cause  of  action: — (I.)  Scope  of  note; 
(II.)  rule  basing  cause  of  action  on  the 
injury;  (III.)  rule  basing  cause  of  action 
on  the  act  causing  injury;  (IV.)  effect  of 
statutes  as  to  joinder  of  causes  of  action; 
(V.)  effect  of  injury  in  different  capacities, 
or  to  different  parties.  161 

AGISTER. 

Notes  and  Briefs. 

Agister;  waiver  of  lien  of,  by  attachment 
or  execution.  720 

ALIENATION  OF  AFFECTIONS. 

Wife's  Right  to  Sue  under  Married 
Women  Statute,  see  Husband  and 
Wife,  2. 

APPEAL  AND  ERROR. 

Surety  on  Bond;  Brewing  Company  as, 
see  Corporations,  7. 

Jurisdiction  of  Probate  Court  Pending, 
from  Will  Contest  in  Other  Court, 
see  Executors  and  Administra- 
tors, 2. 

1.  No  bond  is  necessary  on  appeal,  in  a 

870 


880 


Apprai8ai«— Appropriations. 


will  contest,  from  the  circuit  court  to  the 
supreme  court  of  Missouri,  in  order  to  con- 
tinue an  administration  granted  during  the 
time  of  the  contest,  since  the  appeal  itself, 
from  the  very  nature  and  necessity  of  the 
case,  carries  its  own  supersedeas  along  with 
it.  State  ex  rel.  Hamilton  v.  Quinotte 
(Mo.)  787 

Record  and  ease  in  appellate  oourt. 

2.  An  appeal  from  a  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial 
will  hot  be  dismissed  because  the  order  had 
not  been  entered  when  the  appeal  was  taken, 
but  the  record  will  be  reviewed  as  if  no  mo- 
tion had  been  made.  McCarthy  v<  Speed 
(S.  D.)  184 

3.  A  verdict  may  be  supported  on  any 
ground  which  the  evidence  in  the  bill  of  ex- 
ceptions permits,  when  the  bill  shows  that 
it  contains  all  the  evidence  material  to  the 
exceptions  in  the  case.  Whitney  v.  New 
York,  N.  H.  &,  H.  R.  Co.  (C.  C.  App.  1st  C.) 

G15 

4.  A  statement  of  facte  in  appellant's 
brief,  which  is  conceded  to  be  correct,  will 
be  so  regarded  by  the  court;  and  an  ad- 
ditional statement  in  appellee's  brief,  of 
facts  which  he  considers  necessary  to  a  full 
understanding  of  the  questions  raised,  will 
not  be  considered  by  the  court,  under  a  rule  j 
which  provides  that  the  statement  shall  be 
deemed  accurate  unless  the  opposite  party 
points  out  wherein  it  is  insufficient  or  in- 
accurate.    Shinglemeyer  v.  Wright  (Mich.) 

129 

Preliminary  motions  and  dismissal. 

6.  An  appeal  from  a  judgment  in  an  ac- 
tion brought  to  establish  an  interest  in  a 
mining  claim  will  not  be  dismissed  because, 
since  the  appeal  was  taken,  defendants  have 
parted  with  their  interest  in  the  claim  to  one 
who  has  received  a  patent  from  the  govern- 
ment, if  notice  of  the  pendency  of  the  action 
was  filed  in  the  proper  county.  McCarthy 
v.  Speed  (S.  D.)  184 

6.  The  failure  of  an  appellant  to  meet 
every  requirement  of  the  rules  touching 
briefs  will  be  sufficient  cause  for  dismissal  of 
the  appeal.    Smith  v.  DenifT  (Mont.)       737 

Hearing  and  determination. 

7.  An  assignment  of  error  to  the  denial 
of  a  petition  for  the  removal  of  a  cause  to  a 
Federal  court  will  not  be  considered  when 
no  argument  is  made  on  it.  Calhoun  Gold 
Min.  Co.  V.  Ajax  Gold  Min.  Co.  (Colo.)  209 

8.  Upon  an  appeal  from  an  order  grant- 
ing plaintiff  a  new  trial  for  error  in  giving 
instructions,  the  only  questions  open  for  re- 
view are  errors  of  law,  and  whether  or  not 
there  is  any  basis  in  the  evidence  for  a  ver- 
dict in  plaintiff's  favor.  Graney  v.  St. 
Louis,  I.  M.  A  S.  R.  Co.  (Mo.)  153 

9.  Refusal  of  a  rehearing  is  not  review- 
able on  appeal.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Gray  (C.  C.  App.  6th  C.)  47 

10.  The  filing  of  amended  petitions,  even 
at  or  near  the  final  hearing  of  the  case,  is 
entirely  within  the  discretion  of  the  trial 
court,  and  not  reviewable  on  appeal.  Id. 
60  L.  R.  A. 


11.  An  error,  if  any,  in  bringing  an  actkm 
in  the  corporate  name  of  a  church,  instead 
of  in  the  name  of  its  trustees,  is  immaterial, 
as  the  appellate  court  will  direct  the  sub- 
stitution of  the  trustees  as  plaintiffs.  Chi- 
cago G.  W.  R.  Co.  V.  First  M.  £.  Church  (C. 
C.  App.  8th  C.)  438 

12.  The  credibility  of  witnesses  and  the 
weight  of  evidence  are  for  the  trial  court, 
and  the  appellate  court  will  not  disturb  its 
finding,  unless  plainly  contrary  to  the  pre- 
ponderance of  the  evidence.  Moore  ▼. 
Strickling  (W.  Va.)  279 

13.  A  party  cannot  complain  of  an  error 
in  an  instruction  which  is  in  his  own  favor. 
Holwerson  v.  St.  Louis  &  S.  R.  C3o.  (Mo.) 

8dO 

14.  The  use  of  certain  language  in  an  in- 
struction cannot  be  complained  of  on  appeal, 
where  appellant,  in  its  request  for  instruc- 
tions, used  similar  language.  Kansas  City 
V.  Orr  (Kan.)  783 


15.  A  judgment  which  was  correct  when 
rendered,  holding  that  a  collateral  inheritr 
ance  tax  law  was  unconstitutional  for  lack 
of  any  provision  for  notice  of  the  proceed- 
ings to  ascertain  the  amount  of  the  tax,  may 
be  reversed  on  account  of  an  amendment  en- 
acted pending  the  appeal,  by  which  the  de- 
fect in  the  law  is  cured.  Ferry  v.  Campbell 
(Iowa)  92 

16.  The  costs  of  an  appeal  must  be  borne 
by  the  appellant,  where  he  brought  the  whole 
case  to  the  supreme  court  for  review,  and 
was  unsuccessful  as  to  everything  except  a 
small  item  of  interest,  although  he  obtained 
a  decision  for  reversal  on  account  of  that 
item  unless  a  remittitur  should  be  entered 
therefor.  Illinois  C.  R.  Co.  v.  Southern 
Seating  &  C.  Co.  (Tenn.)  729 

17.  The  filing,  in  a  probate  court,  of  a 
transcript  of  the  proceedings  of  a  circuit 
court  in  a  will  contest,  does  not  give  the  pro- 
bate oourt  any  Jurisdiction  to  revoke  the  ad- 
ministration pendente  lite,  since  the  attitude 
of  the  circuit  court  toward  the  probate  court 
is  that  of  an  appellate  court,  and  the  result 
of  the  will  contest  in  the  circuit  oourt  can 
reach  the  probate  court  only  through  a  cer- 
tificate from  the  former  to  the  latter.  State 
ex  rel.  Hamilton  v.  Guinotto  (Mo.)  787 

Notes  and  Briefs. 

Appeal;  effect  of  harmless  errors.        154 


In  Insurance,  see  Inbuiiance,  12,  13. 
Provisions    for.    Not    Make  Condition 
Precedent    to  Action,  see    Ixsrft- 

ANCE,  16. 


Not  Additional  Servitude  on  Street, 
Eminent  Dohain,  3. 

APPROPRIATIONS. 

Of  Waters,  see  Waters. 
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Of  Water  Right  to  Nonriparian  Land, 
see  WATB8,  12. 


Submission  of  authorities  to  an  arbi- 
trator after  the  close  of  the  testimony, 
where  it  is  expressly  agreed  that  neither  par- 
ty is  to  be  represented  by  counsel,  is  a  vio- 
lation of  the  spirit  of  the  submission,  which 
will  avoid  the  award.  Hewitt  v.  Reed  City 
(Mich.)  128 

Notes  and  Bbiefs. 

Arbitration;  setting  aside  award.  128 


Liability  of  Sureties  on  Mayor's  Bond, 
see  Bonds,  2. 

Liability  of  Municipality  for  Wrongful 
Arrest  by  Policeman,  see  Munici- 
pal CORFOKATIONS,  12. 

ASSAULT. 

Liability  of  Municipality  for,  by  Police- 
man, see  Municipal  Cobporations, 
12. 

Notes  and  Bbiefs. 

A«sa«lt;  liability  of  servant  or  agent  for, 
when  acting  under  orders.  644 

ASSUMPSIT. 

Illegal  taxes  may  be  recovered  as  paid 
under  compulsion,  where  the  tax  collector, 
after  a  constructive  seizure  of  personal  prop- 
erty, is  attempting  to  sell  it  under  authority 
of  law,  and  the  owner,  to  prevent  such  sale, 
pays  the  taxes  under  written  protest  of  their 
illegality  and  of  his  intention  to  immediate- 
ly bring  suit  for  their  recovery,  although 
there  has  been  no  actual  seizure  or  detention 
of  the  property.  St.  Anthony  &  D.  Elevator 
Co.  V.  Soucie  (N.  D.)  202 


By  Owner  of  Chattel  Mortgage  as  Waiv- 
er of  Mortgage  Lien,  see  Mortoaoe, 
2. 

Notes  and  Bbiefs. 


Attachment;  waiver  of  lien  by. 
Nonresidence  as  ground  of. 


714 
284 


see     Evi- 


ATTORNETS. 

Privileged     Communication, 
DENCE,  17. 
,   Knforcement   of   Contract  for   Services 
in  Divorce  Suit,  see  Specific  Peb- 

FORMANCE,  5. 

Exception  in  Favor  of  Certain  Students 
as  to  Admission,  see  Statutes,  4. 

1.  A  statute  overriding  the  rules  of  court 
respecting  admission  of  attorneys,  by  requir- 
ing the  admission  of  any  person  who  beg^n 
to  study  law  before  a  specified  date,  provid- 
ed he  has  obtained  a  diploma  from  a  law 
school  in  the  state  after  a  specified  period  of 
attendance,  or  passed  a  satisfactory  exami- 
nation before  an  examining  board,  after  a 
prescribed  course  of  study, — is  an  unconsti- ' 
60  L.  R.  A.  56 


tutional  assumption  by  the  legislature  of 
power  properly  belonging  to  the  courts. 
Re  Day  (111.)  519 

2.  An  attorney  will  not  be  struck  from 
the  roll  and  suspended  from  practice  of  his 
profession  because  of  a  wrongful  appropria- 
tion to  his  own  use  of  money  belonging  to 
his  client,  which  appears  as  a  single  offense 
in  a  long  professional  career,  where  he  had 
no  actu^  intent  to  defraud,  and  not  only 
fully  expected  to  repay  the  money  when  de- 
manded, but  has  in  fact  made  full  restitu- 
tion, and  has  for  eight  years  thereafter 
maintained  a  good  character  for  int^^ity  in 
private  and  public  stations.  Re  Lentz  (N. 
J.  Sup.)  415 

3.  A  contract  by  plaintiff  in  a  divorce 
proceeding  to  pay  to  her  attorney  one  third 
of  all  amounts  recovered  by  him  is  illegal 
and  void  as  against  public  policy,  and  can- 
not be  specifically  enforced  by  a  court  of 
equity  in  favor  of  an  assignee  thereof.  New- 
man V.  Freitas  (Cal.)  548 

Notes  and  Briefs. 
Attorneys;  admission  of;  power  of  court 
over;  statutory  regulation.  519 

Contract  for  contingent  fee.  540 

BAKING  POWDER. 

Statute  Requiring  Label  on,  see  Con- 
stitutional Law,  14. 

BANKRUPTCY. 

1.  The  payment  of  money  by  an  insolvent 
to  an  unsecured  creditor,  in  the  ordinary 
course  of  business,  is  a  transfer  of  property 
within  the  meaning  of  the  bankruptcy  act 
of  1898,  S  60a,  providing  that  a  person  shall 
be  deemed  to  have  given  a  preference,  if,  be- 
ing insolvent,  he  makes  a  transfer  of  any  of 
his  property  the  effect  of  which  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.  Re  Fix- 
en  (C.  C.  App.  9th  C.)  605 

2.  A  policy  of  insurance  upon  the  life  of 
a  bankrupt,  though  payable  to  his  legal  rep- 
resentatives, does  not  vest  in  the  trustee  as 
assets  of  the  bankrupt's  estate,  under  the 
bankrupt  act  of  1898.  $  70a,  if  the  policy  has 
no  cash  surrender  value;  and  a  transfer  of 
such  a  policy  by  a  bankrupt  to  his  wife, 
within  four  months  of  the  filing  of  his  pe- 
tition in  bankruptcy,  will  not  be  set  aside  as 
in  fraud  of  creditors.    Morris  v.  Dodd  (Ga.) 

83 

3.  An  action  by  a  trustee  in  insolvency 
under  Conn.  Gen.  Stat.  chap.  52,  which  is  in 
the  fullest  sense  an  insolvency  law,  to  set 
aside  a  fraudulent  conveyance  of  goods  by 
the  insolvent,  since  the  Federal  bankrupt 
act  of  1898  took  effect,  cannot  be  maintained, 
although  the  insolvent  has  not  been  declared 
a  bankrupt ;  since  the  title  of  the  trustee  un- 
der the  state  insolvency  law  is  not  merely 
voidable  by  proceedings  in  bankruptcy,  but 
is  absolutely  void.  Ketcham  v.  McNaniara 
(Conn.)  641 

4.  A  creditor  who  has  received  an  unlaw- 
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ful  preference  hj  payment  from  an  insol- 
vent within  four  months  before  his  adju- 
dication in  bankruptcy  cannot  be  allowed  to 
daim  for  the  balance  of  his  account  without 
surrendering  his  preference  as  required  by 
the  bankruptcy  act  of  1898,  S  67 g,  although 
he  received  the  payment  in  the  regular 
course  of  business,  without  knowledge  of  the 
debtor's  insolvency,  and  continued  to  sell 
him  goods.    Re  Fixen  (G.  G.  App.  9th  G.) 

605 

NOTBS  AND   BbIEFS. 

See  also  Insolvenct. 

Life  insurance  as  assets.  83 

Bankruptcy;  surrender  of  preference  by 
creditor.  606 

BAHK8. 

Recovery  of  Payment  on  Gheck  Bearing 

Forged  Indorsement,    see   Ghecks. 
Failure  to  Protest  Note,  see  Bills  and 

Notes,  1. 
Application  of  Insolvent's    Deposit  to 

His  Notes,  see  Gonflict  of  Laws, 

2. 

Notes  and  Briefs. 

Banks ;  warranty  by.  778 

Duty  of  banker  as  to  collections;  liabil- 
ity for  negligence  of  notary  employed  by 
bank.  182 

Gheck  or  bill  issued  or  indorsed  to  impos- 
tor; who  must  bear  loss: — ^Theory  of  actual 
intent;  impostor  assuming  to  act  as  agent  of 
payee;  check  or  bill  sent  by  mail;  applica- 
bility of  rule  as  to  fictitious  payees;  theory 
of  estoppel;  summary.  75 

BENEVOIiEKT  SOCIETIES. 

Notice  of  Arrearage  before  Suspension, 
see  Insubance,  6. 

Effect  of  Failure  of  Subordinate  Lodge 
to  Remit  Assessment,  see  Insub- 
ance, 8. 

When  Member  ''Nonfinancial,"  see  In- 
subance, 9. 

Failure  of  Lodge  Officer  to  Act,  Not  Af- 
fect Beneficiary,  see  Insxtbange, 
11. 

BIGTGIiES. 

A  bicycle  is  not  within  the  meaning  of 
a  statute  passed  in  1786,  requiring  highways 
to  be  kept  reasonably  safe  for  carriages. 
Richardson  v.  Danvers  (Mass.)  127 

BTLLB  AND  NOTES. 

^  As  Proof  of  Ownership,  see   Evidence, 

8. 
Payment  of  Firm  Debt  with  Proceeds  of 
Note  to  Partner,  see  Pabtnebship. 

1.  An  honest  mistake  of  a  banker  as  to 
the  law  concerning   holidays   and   days   of 

i,  concerning  which   able  lawyers   and 

EBS  were  not  agreed,  will  not  make  the 
liable  for  failure  to  protest  a  note  un- 
til the  day  after  that  on  which  the  court 
finally  holds  that  it  should  have  been  done. 
Morris  v.  Union  National  Bank  (6.  D.)  182 

2.  Payment  by  the  drawee  to  the  payee, 
50  L.  R.  A. 


of  a  negotiable  draft  with  bill  of  lading  at- 
tached, cannot  be  recovered  back  by  the 
drawee  on  the  ground  that  the  payee  has  re- 
ceived money  which  it  cannot  equitably  re- 
tain because  of  a  breach  of  warranty  made 
by  the  drawer  to  the  drawee  on  the  sale  of 
the  goods  for  which  the  bill  of  lading  wme 
given,  since  any  equities  arising  therefrom 
do  not  affect  the  payee  when  he  has  secured 
an  acceptance  or  payment.  Tolerton  ft  S. 
Go.  V.  Anglo-Gal  if  ornia  Bank  (Iowa)       777 

Noons  AND  Bbdets. 

Notes;  defense  to,  between  original   par- 
ties. 498 

BIXLS  OF  IiADINO. 

Recovery  of  Payment  of  Draft  to  which 
Attached,  see  Bills  and  Notes,  2. 

Stipulation  Limiting  Liability,  see  Gab- 
biebs,  11. 

The  purchaser  of  a  draft  with  bill  of 
lading  attached  is  not  liable  on  a  warranty, 
made  by  his  assignor,  of  the  goods  represent- 
ed by  the  bill  of  lading.  Tolerton  k  8.  Go. 
V.  Anglo-Galifornia  Bank  (Iowa)  777 

Notes  and  Bbiefs. 

Bills  of  lading;  passing  title  to  goods. 

BOMBS. 

See  Fibewobks. 
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BONDS. 

On  Appeal  in  Will  Gontest,  see  Appeal 

AND  Ebbob,  1. 
Brewing  Gompany  as  Surety  on  Appeal 

Bond,  see  Gobpobations,  7. 

1.  The  ofllcial  bond  of  a  sheriff  is  not  lia- 
ble for  his  act  in  soiding  out  a  photograph 
and  description  of  a  person  committed  to  his 
charge,  together  with  a  statement  of  the  ae- 
cusaUon  against  him,  in  such  a  nuinner  as 
to  be  libelous.  State  ex  rel.  Bruns  v.  Glaus- 
meier  (Ind.)  78 

2.  The  sureties  on  the  official  bond  of  a 
mayor  are  liable  for  his  act  in  causing  a  per- 
son's arrest  without  a  warrant,  and  trying, 
convicting,  and  sentencing  him  for  an  of- 
fense not  made  punishable  by  the  ordinances 
of  the  city  under  authority  of  which  he 
claimed  to  act.  State  ex  rel.  McLauren  v. 
McDaniel  (Miss.)  118 

Notes  and  Bbiefs. 

Bonds;  of  officers;  liability  of  sureties  for 
wrongful  acts.  118 

Of  officers;  joint,  and  not  several;  lialHli- 
ty  of  sureties.  78 

BREACH  OF  PROMISE. 

See  also  Damages,  3. 

Testimony  as  to  Preparation  for  Mar- 
riage to  Show  Promise,  see  En- 
DENCB,  20. 

BREWING  COMPANT. 

Surety  on  Appeal  Bond,  see  Gobpoba- 
tions, 7. 


BrI  DG  B— CaBRIBRS. 
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BRIDGE. 

Approach  Not  Additional  Servitude  on 
Street,  see  Eminent  Domain,  3. 

Kepair  of,  by  Railroad,  see  Highwats, 
8,  9. 

Compulsory  Construction  of,  by  Rail- 
way, see  Mandamus,  2. 

Expiration  of  a  franchise  to  take  tolls 
for  the  use  of  a  bridge  vests  the  free  use  of 
the  bridge  in  the  people  as  a  public  highway. 
Brand  v.  Multnomah  County  (Or.)  380 


Dismissal  of  Appeal  for  Nonconformity 
to  Rules,  see  Appbal  and  Erbob,  6. 


Acting  without  License;  Commissions, 
see  CoNTBACTS,  9. 

BUIIiDIKOS. 

Prohibition  of  Malicious  Construction, 
see  CoNSTiruTiONAL  Law,  26. 

Occupants  of.  Liable  for  Smoke  Nui- 
sance, see  Nuisances,  3. 

Loss  of.  Burned  after  Contract  of  Sale, 
see  Vendob  and  Pubchaseb. 

Structures  intended  to  spite,  injure,  or 
annoy  an  adjoining  proprietor,  within  the 
meaning  of  Ballinger's  (Wash.)  Anno. 
Codes  &  SUt.  §  5433  ( 2  Hill's  Anno.  Stat.  & 
Codes,  §  268),  providing  that  an  injunction 
may  be  granted  to  restrain  the  malicious 
erection  of  such  a  structure  or  to  compel  its 
removal,  do  not  include  a  structure  which 
really  enhances  the  value,  usefulness,  or  en- 
joyment  of  land,  but  include  only  such  as 
serve  no  really  useful  and  reasonable  pur- 
pose.    Karasek  v.  Peier  (Wash.)  345 

OABI.E  ROAD. 

See  Street  Railways,  Notes  and 
Briefs. 

OABRIBR8. 

Action  by  Shipper's  Agent  for  Breach  of 
Contract,  see  Action  or  Suit,  2. 

Sale  or  Gift  of  Transfer  or  Ticket,  see 
Constitutional  Law,  25. 

Measure  of  Damages  for  Delay  in  De- 
livery, see  Damages,  2. 

Partnership  Doing  Express  Business  in 
Other  State;  Control  of,  see  Ex- 
press Company. 

Exclusive  Privil^e  to  Transfer  Com- 
pany to  Solicit  Business,  see 
Hacks. 

Ordinance  to  Prevent  Abuse  of  Transfer 
System,  see  Municipal  Cobpoba- 
tions,  2-4. 

1«  A  carrier  of  passengers  is  not  a  com- 
mon carrier  within  the  meaning  of  Ga.  Civ. 
Code,  S  2276,  providing  that  common  car- 
riers cannot  limit  their  legal  liability  by  no- 
tice, but  may  make  an  express  contract  and 
be  governed  thereby.  Central  of  Georgia  R. 
Co.  V.  Lippman  (Ga.)  673 

2.  For  injuries  to  a  passenger  on  a  train 
by  the  negligent  handling  of  a  derrick  near 
the  track,  which  was  operated  by  employees 
50  L.  R.  A. 


of  a  state  board  engaged  in  raising  the  grade 
of  a  railroad  bridge  and  the  approaches 
thereto,  the  railroad  company  is  not  liable, 
in  the  absence  of  any  negligence  on  its  own 
part,  when  it  had  no  voice  in  the  selection  of 
the  board  or  its  employees,  and  no  power  to 
interfere  with  or  prevent  their  operations. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Baker  (C. 
C.  App.  2d  C.)  201 

3.  A  rule  of  a  street-railway  company  re- 
quiring colored  persons  to  occupy  front  seats 
and  white  passengers  the  back  seats  is  a  rea- 
sonable regulation.  Bowie  v.  Birmingham 
Railway  &  E.  Co.  (Ala.)  632 

4.  One  traveling  on  a  train  by  courteiiy 
of  the  conductor,  without  paying  fare,  is  not 
deprived  of  the  character  and  rights  of  a 
passenger  by  the  fact  that  the  conductor,  in 
carrying  liim  free,  is  violating  a  rule  of  the 
company.  Louisville  &  N.  R.  Co.  v.  Weaver 
(Ky.)  381 

5.  A  station  agent  traveling  to  his  home 
in  another  town  without  paying  fare,  several 
hours  after  his  duties  for  the  day  have 
ceased,  is  to  be  regarded  as  a  passenger,  and 
does  not,  by  reason  of  his  employment  by 
the  carrier  as  such  agent,  assume  the  risk 
of  injury  through  the  negligent  operation  of 
the  train.  Id. 

6.  An  employee  of  a  railroad  company 
riding  on  a  pass,  not  in  the  course  of  his  em- 
ployment or  in  going  to  or  from  his  work, 
but  in  making  a  trip  for  his  own  convenience, 
but  whose  free  transportation  is  given  him 
under  a  stipulation  in  his  contract  of  em- 
ployment, sustains,  while  so  riding,  the  rela- 
tion of  a  passenger,  and  not  of  an  employee, 
to  the  carrier.  Whitney  v.  New  York,  N.  H. 
&  H.  R.  Co.  (C.  C.  App.  Ist  C.)  615 

7.  Failure  of  a  railroad  company  to  dis- 
cover filth  on  the  steps  of  a  passenger  car  in 
the  night-time,  within  half  an  hour  after  the 
car  had  been  inspected  and  found  to  be  in 
good  condition,  will  not  render  the  company 
liable  to  a  passenger  who  is  injured  by  slip- 
ping on  the  step,  where  the  proof  does  not 
show  that  due  care  would  have  prevented  the 
accident.  Proud  v.  Philadelphia  &  R.  Ry. 
(N.  J.  Err.  &  App.)  408 

8.  A  carrier  of  passengers  cannot  con- 
tract against  liability  for  negligence,  or  to 
limit  its  obligation  to  use  extraordinary 
diligence  for  the  protection  of  the  passenger. 
Central  of  Georgia  R.  Co.  v.  Lippman  (Ga.) 

673 

0.  A  passenger  on  a  freight  train  is  enti- 
tled to  the  protection  of  the  rule  which  pro- 
hibits a  carrier  from  contracting  against  lia- 
bility for  failure  to  exercise  extraordinarv 
diligence  to  protect  the  passenger,  although 
the  passenger  takes  the  risk  of  the  usual  and 
necessary  jolts  and  jars  incident  to  the  run- 
ning of  such  train.  Id. 

10.  Conditions  indorsed  on  an  employee's 
pass,  to  the  effect  that  he  assumes  all  risks 
arising  from  the  negligence  of  agents  of  the 
carrier,  or  otherwise,  while  using  it,  are  in- 
valid on  grounds  of  public  policy,  where  he 
is  riding,  not  in  the  course  of  his  employ* 


HSU. 
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nient  or  in  goinff  to  or  from  his  work,  but  in 
making  a  trip  lor  hifi  own  convenience,  and 
the  pass  is  given  him,  not  a«  a  gratuity,  but 
in  pursuance  of  an  agreement  in  his  con- 
tract of  employment  that  he  shall  have  such 
free  transportation,  and  is  therefore  based 
on  a  valuable  consideration.  Whitney  v. 
New  York,  N.  H.  &  H.  R.  Co.  (C.  C.  App.  Ist 
€.)  61o 

11.  A  stipulation  in  a  through  bill  of  lad- 
ing, limiting  liability  for  loss  or  damage  to 
that  line  on  which  it  shall  occur,  will  not 
relieve  the  initial  carrier  from  liability  for 
delay  on  another  line,  where  this  is  caused 
by  a  negligent  misdirection  in  the  waybill 
made  out  by  the  initial  carrier.  Illinois  C. 
K.  Co.  V.  Southern  Seating  &,  C.  Co.  (Tenn.) 

729 

Notes  and  Bbiefs. 

Carriers;  liability  for  injuries  to  pas- 
Benger;  injury  by  negligence  of  strangers. 

201 
Duty  to  passengers.  469 

Employee  riding  on  pass  as  a  passenger. 

616 

Liability  to  passengers  on  freight  trains. 

673 
Power  of  agent  to  contract  bevond  line. 

729 

Waiver  of  lien  of,  by  attachment  or  exe- 
cution. 721 

Giving  special  privileges  at  stations.  723 

CERTIORARI. 

1.  A  remedy  by  appeal  or  writ  of  error  is 
not  sufficient  to  bar  certiorari,  unless  it  is 
adequate  to  meet  the  necessities  of  the  case.  | 
State  ex  rel.   Hamilton  v.   Guinotte    (Mo.) 

787 

2.  An  adequate  remedy  by  appeal  which 
will  bar  certiorari  is  a  remedy  which  is 
equally  beneficial,  speedy,  and  sufficient ;  not 
merely  a  remedy  which  at  some  time  in  the 
future  will  bring  about  a  reversal  of  the 
judgment  complained  of,  but  a  remedy  which 
will  promptly  relieve  the  petitioner  from  the 
injurious  effects  of  that  judgment  and  the 
acts  of  the  inferior  court  or  tribunal.        Id. 

3.  Certiorari  lies  to  review  the  action  of 
a  justice  of  t^e  peace  without  jurisdiction  in 
issuing  a  search  warrant  not  authorized  by 
statute,  even  if  there  is  also  a  remedy  by  ap- 
peal.    White  V.  Wager    (111.)  60 

4.  Certiorari  will  not  lie  to  quash  a  judg- 
ment denying  the  right  to  condemn  prop- 
erty in  eminent  domain  proceedings,  for  er- 
rors which  may  be  corrected  by  appeal  or 
writ  of  error,  although  the  latter  remedies 
are  inadequate  because  too  slow.  State  ex 
rel.  Kansas  &  T.  Coal  Ry.  y.  Shelton  (Mo.) 

798 
Notes  and  Bbiefs. 

Certiorari;  in  what  cases  will  issue;  ef- 
fect of  remedy  by  appeal.  61 

Exceptions  to  the  rule  that  certiorari  will 
not  lie  where  there  is  an  appeal: — (I.)  In- 
troduction; (II.)  when  exigency  of  the  case 
calls  for  the  remedy:  (a)  when  remedy  by 
60  L.  R.  A. 


appeal  is  undoubted;  (5)  where  the  mt- 
edies  are  cumulative;  (c)  want  of  jurisdie- 
tion;  {d)  where  appeal  is  a  trial  de  nor^o; 
(III.)  constitutional  grants  and  legislative 
encroachments;  (IV.)  from  United  Stalas 
Supreme  (lk>urt  to  circuit  court  of  ^»peals. 

7«7 
CHANGE  OF  GRADE. 

By  Statute    Authorizing    Bridge    Ap- 
proach, see  HiQuwATS,  2. 

CHARITIES. 

1.  The  statutes  of  perpetuities  and  of 
uses  and  trusts  do  not  apply  to  bequests  for 
charitable  uses.    Harrington  v.  Pier  (Wis.) 

so: 

2.  The  common-law  system  of  trusts  for 
charitable  uses  did  not  originate  with,  nor 
is  it  dependent  upon,  the  statute  of  43  Elir. 
chap.  4.  Id. 

3.  A  trust  for  a  particular  and  valid 
charitable  purpose,  as  distinguished  from  a 
Ijequest  in  trust  for  charity  generally,  w&s 
sustained  in  chancery,  before  the  statute  of 
Elizabeth,  solely  by  the  judicial  power  of  the 
court,  and  to  that  extent  such  statute  was 
merely  confirmatory  of  the  common  law; 
and  to  the  same  extent  such  statute  was 
adopted  as  a  part  of  the  common  law  of  this 
country,  and  prevails  in  Wisconsin.  Id. 

4.  Any  work  within  the  spirit,  in  its 
broadest  sense,  of  the  statute  of  43  Eliz. 
chap.  4,  including  whatever  promotes  in  a 
legitimate  way  the  comfort,  improveinent, 
or  happiness  of  an  indefinite  number  of  per- 
sons from  among  the  people  as  a  whole,  or  a 
designated  class  thereof,  is  the  proper  sub- 
ject for  a  trust  for  a  chariteble  use.  Id. 

5.  The  bequest  of  three  fourths  of  the 
net  estate  to  trustees  to  expend  in  temper- 
ance work  in  a  certein  city  is  a  valid  be- 
quest for  a  charitable  use.  Id. 

6.  The  sUtute  of  uses  and  trusts  fur- 
nishes no  stendard  by  which  to  test  the 
sufficiency  as  to  certainty  of  a  public  trust. 
It  refers  solely  to  private  trusU.  Id 

7.  The  idea  that  there  must  be  certainty 
of  beneficiaries  holding  the  equitable  title, 
who  can  come  into  court  and  enforce  the 
trust,  applies  to  private,  but  not  to  public. 
trusts,  and  has  no  place  in  a  sj'stem  of 
charities  where  common-law  truste  therefor, 
sustainable  without  the  aid  of  ey  pr^  au- 
thority, are  valid.  Such  a  system,  as  to 
personal  property  at  least,  exists  in  Wiscon- 
sin. Id. 

8.  The  doctrine  that  the  scheme  of  a 
trust  for  charitable  uses  must  be  sufficiently 
indicated,  or  the  method  of  ascertaining  it 
pointed  out  and  its  object  made  suflicienilr 
certein,  to  enable  the  court  to  enforc<v  the 
execution  of  the  trust  accordingly,  does  not 
refer  to  the  essentials  of  a  private  trust,  in- 
dicated in  the  stetute  of  uses  and  truste,  bat 
to  the  common-law  essentials  of  a  trust  for 
chariteble  uses,  in  order  to  be  enforceable  bv 
a  court  of  equity  through  ite  judicial  power. 

Id. 

9.  Indefiniteness  of  beneficiaries  is  one  of 
the  characteristics  of  a  trust  for  charitable 
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uses.  Without  it  the  trust  is  private. 
Neither  such  indefiniteness,  nor  indefinite- 
ness  as  to  the  precise  nature  of  the  work  to 
be  done,  or  the  mode  of  execution  in  carrying 
out  a  particular  purpose  which  may  be  indi- 
cated in  general  language,  militates  against 
the  validity  of  the  trust.  Id. 

10.  Necessary  certainty  as  to  beneficiaries 
in  a  public  trust  goes  no  further  than  rea- 
sonable certainty  as  to  the  class — which  may 
be  great  or  small,  particular  or  general — 
from  which  the  trustee  may  be  authorized  to 
select  the  immediate  persons  or  objects  to 
receive  the  special  benefits.  IJ. 

11.  A  trust  for  the  promotion  of  temper- 
ance work  in  a  certain  city  is  not  fatally  in- 
definite, where  the  term  "temperance  work" 
is  obviously  intended  to  mean  work  to  pre- 
vent, as  far  as  practicable,  the  use  of  intoxi- 
cating liquors.  Id. 

12.  The  oy  prea  doctrine,  sls  indicative  of 
prerogative  authority,  does  not  prevail  in 
Wisconsin;  but  as  regards  liberal  rules  of 
construction  of  charitable  trusts,  applied  in 
chancery  in  England  independent  of  the  stat- 
ute of  Elizabeth,  it  does  prevail.  Id. 

13.  Cy  jfria  power,  as  commonly  under- 
stood, has  two  features:  One,  the  right  to 
exercise  prerogative  authority,  enabling  a 
court  it)  deal  with  a  bequest  to  a  charitable 
use  having  no  designated  particular  purpose 
as  a  bequest  to  charity  generally,  treating 
the  .purpose  as  the  legatee,  or  a  bequest  for 
an  illegal  purpose,  or  some  purpose  impossi* 
ble  of  execution  for  some  reason;  and  the 
other,  the  right,  by  liberal  rules  of  construc- 
tion, to  deal  with  a  trust  having  a  desig- 
nated particular  purpose  though  in  general 
terms,  and  enforce  it  within  the  limits  of 
such  purpose,  supplying  the  trustee  if  neces- 
sary. The  former  is  not  exercised  in  Wis- 
consin, but  the  latter  is.  Id. 

14.  In  sustaining  a  charitable  trust  for  a 
particular  purpose,  courts  of  equity  resort 
to  liberal  rules  of  construction  to  determine 
the  intent  of  the  donor,  enabling  them  to  go 
to  the  limit  of  the  general  purpose  indicated 
by  the  donor,  and  do  everything  necessary 
to  enforce  such  purpose,  but  not  to  go  out- 
side of  it  into  the  realms  of  prerogative  au- 
thority governed  by  the  cy  prda  doctrine 
strictly  so  called.  Id. 

Notes  and  Briefs. 

Charities;  gifts  by  will  for;  cy  prds  doc- 
trine. 300 

CHATTEL    MORTGAGE. 

Of  Crops;  Not  Constructive  Severance, 
see  Emblements. 


Payment  to  a  collecting  bank  of  a 
check  bearing  a  forged  indorsement  of  the 
payee's  name  does  not  entitle  the  drawee 
bank  to  recover  back  the  proceeds  on  the  the- 
ory that  the  collecting  bank  had  guaranteed 
the  indorsement,  when  the  drawee  had  drawn 
the  check  on  itself,  and  delivered  it  to  a  per- 
son who  falsely  personated  the  payee  named 

50  L.  R.  A. 


therein,  for  money  to  be  loaned  on  a  mort- 
gage. Land  Title*  &  T.  Co.  v.  Northwestern 
Nat.  Bank  (Pa.)  75 

CIGARETTES. 

As  Article  of  Commerce,  see  Commebce. 
Judicial  Notice  as  to,  see  Evidence,  1. 

CIVIL  RIGHTS. 

Regulation  as  to  Colored  Passengers,  see 

Carriebs,  3. 
Reasonableness    of    Discrimination    for 

Jury,  see  TRIAL,  2. 


Termination  of  Contract  by  Destruction 
of  Property,  see  Contbacts,  8. 

COLLATERAL-IKHERITANCE    TAX. 

Statute  Not  Providing  Notice  to  Heirs,, 
see  Constitutional  Law,  22. 

On  Estate  under  Retroactive  Amend- 
ment Curing  Defect,  see  Taxes,  7. 

COLORED    PERSONS. 

As  to  Civil  Rights,  see  Cabbiebs,  3; 
Tbial,  2. 

COBfMERCE. 

1.  Every  state  has  the  right,  under  its 
reserved  police  power,  to  prohibit  the  impor- 
tation and  sale  of  all  articles  inherently  un- 
worthy of  commerce  and  unfit  for  the  use  of 
its  people.     Austin  v.  State  (Tenn.)         478 

2.  The  determination  of  what  is  a  legiti- 
mate article  of  interstate  or  foreign  com- 
merce rests  primarily  with  Congress,  but  a 
state  legislature  may  act  according  to  its  de- 
liberate view  of  the  matter,  until  Congress 
shall  have  given  some  adverse  expression  on 
the  subject.  Id. 

3.  The  internal  revenue  tax  on  cigarettes 
by  U.  S.  Rev.  Stat.  S  3392,  is  not  a  recogni- 
tion of  them  as  proper  commercial  commodi- 
ties. Id. 

4.  Cigarettes  are  not  legitimate  artidea 
of  commerce  within  the  protection  of  th& 
United  States  Constitution,  because  they 
poetess  no  virtue,  but  are  inherently  bad,, 
and  only  bad.  Id. 

5.  A  tax  upon  emigrant  agents  engaged 
in  hiring  laborers  in  the  state  to  be  employed 
beyond  the  limits  of  the  state  is  not  a  regu- 
lation of  interstate  commerce.  Williams  v. 
Fears  (Ga.)  685 

6.  Pasteboard  boxes  of  cigarettes,  each 
containing  ten  cigarettes,  and  separately 
stamped  and  labeled,  as  prescribed  by  the 
United  States  revenuA  statute,  are  not  origi- 
nal packages  of  commerce,  when  they  are 
transported  in  an  open  basket  which  belongt 
to  an  express  company,  and  which  is  fillet? 
and  emptied  by  its  agent,  but  the  basket  is 
the  original  package.  Austin  v.  Stato 
(Tenn.)  47» 

Notes  and  Bbiefs. 

Commerce;  original  packages  of;  absence 
of  congpressional  legislation.  478 
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OOMPROBflSE. 

Of  Oaim  for  Personal  Injury,  Barribg 
Action  for  Death,  see  Death. 

A  compromise  agreement  whereby  a 
benefit  society  against  which  suit  has  been 
brought  by  a  beneficiary  on  a  certificate  is- 
sued upon  the  life  of  a  person  who  has  not 
been  seen  or  heard  of  for  nearly  ten  years 
agrees  to  pay  the  beneficiary  a  certain  sum 
at  once,  and  to  place  tJ^  remainder  of  the  in- 
surance in  trust,  to  be  held  for  a  certain 
time,  at  the  end  of  which  it  shall  be  paid  to 
the  beneficiary  if  in  the  meantime  the  insur- 
er cannot  prove  beyond  a  reasonable  doubt 
that  the  insured  is  living, — entitles  the 
beneficiary  to  the  agreed  cash  payment,  al- 
though before  it  is  actually  paid  over  the  in- 
sured is  proved  to  be  living,  where  the  bene- 
ficiary has  not  been  guilty  of  any  fraud  in 
t^e  matter,  but  has  acted  in  good  faith. 
Sears  v.  Grand  Lodge  A.  0.  XJ.  W.  (N.  Y.) 

204 
I  Notes  and  Briefs. 

Compromise;    favored  in  law;   effect  of 
mistake  of  party.  204 

CONDITION. 

Restricting   Building,   Creating   Condi- 
tional Fee,  see  Real  Pbopehtt,  1. 

CONFLICT  OF  LAWS. 

1.  An  assignment  for  creditors  under 
Sand,  db  B.  (Wis.)  Ann.  Stat,  chaps.  80,  80a, 
providing  that  the  assignor,  upon  compli- 
ance with  the  provisions  of  the  act,  may  be 
discharged  from  his  debts,  and  that  every 
creditor  residing  within  or  without  the 
state,  who  shall  accept  a  dividend  out  of  the 
assigned  estate,  or  participate  in  any  way  in 
the  proceedings,  shall  be  bound  by  the  order 
of  discharge,  will  not  carry  title  to  personal 
property  of  the  assignor  in  another  state, 
since  this  provision  is,  in  its  essential  feat- 
ures, a  bankrupt  law,  and  can  be  given  no  ex- 
traterritorial effect.  Segnitz  v.  Garden  City 
Banking  &  T.  Co.  (Wis.)  327 

2.  Under  a  statutory  assignment  for 
creditors,  money  on  deposit  in  a  bank  of  an- 
other state  may  be  applied  to  notes  of  the 
assignor  held  by  the  bank,  after  they  become 
due,  since  the  assignment  conveys  to  the  as- 
signee title  to  such  assets  only  as  are  with- 
in the  state;  and  the  subsequent  filing  by  the 
bank  in  the  assignment  proceedings,  of  a 
claim  for  the  balance  due  on  the  notes  after 
exhausting  the  deposit,  does  not  estop  it 
from  denying  the  extraterritorial  effect  of 
the  assignment.  Id. 

3.  A  nonresident  married  woman  aui  /u- 
ris  under  the  law  of  her  domicil  may  main- 
tain in  Tjouisiana  an  action  in  her  own  name 
for  a  personal  tort  in  that  state,  although 
the  laws  of  the  state  require  an  action  in 
favor  of  a  married  woman  to  be  brought  by 
her  husband,  and  provide  that  all  property 
acquired  in  the  state  by  nonresident  married 
persons  shall  be  subject  to  the  same  provi- 
sions of  law  which  regulate  the  community 
of  acquets  and  gains  l^tween  citizens  of  the 
state,  since  the  right  of  action  for  such  tort 
50  L.  R.  A. 


is  persona],  and  is  not  property  acquired  in 
the  state.    Williams  v.  Pope  Mfg.  Co.  (La.) 

810 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  transportation  bcr- 
twecn  different  states.  616 

CONGRESS. 

Power  to  Enact  Regulations  as  to 
Healln,  etc.,  see  Distwct  or  Co- 
lumbia. 

CON STITTJTIOlf All  LAW. 

As  to  Validity  of  License  Law,  sec  Li- 
cense. 

Statute  Overriding  Court  Rules  as  to 
Admission,  see  Attorkets,  1. 

Legislative  Limitation  of  Power  to  Pun- 
ish Contempt,  see  Contempt,  3,  4. 

Unreasonableness  of  Ordinance  Forbid- 
ding Proprietor  to  Enter  His  Sa- 
loon on  Sunday,  see  Intoxicatixg 
Liquors. 

Publication  of  Proposed  Amendment, 
see  Mandamus,  1. 

Public  Office  Not  Property,  see  Offi- 
cers, 1. 

Declaration  of  State  Ownership  Not 
Impairment  of  Property  Right,  see 
Waters,  9. 

Delegation  to  Municipality  of  Power  to 
Fix  Rates,  see  Waters,  14. 

See  also  Statutes;  Taxes,  1,  3,  7. 

Auendmentfl. 

1.  The  publication  of  a  proposed  consti- 
tutional amendment  under  Pa.  Const,  art. 
18,  S  1,  providing  that  the  secretary  of  the 
commonwealth  shall  cause  the  amendment 
to  be  published  three  months  before  the  next 
general  election,  and  that  the  next  general 
assembly  chosen  must  pass  upon  the  amend- 
ment before  it  is  submitted  to  the  vote  of 
the  people,  is  sufficient  if  made  three  months 
before  the  next  general  election  at  which 
members  of  assembly  are  chosen,  although 
that  is  not  the  next  after  the  proposal  of  the 
amendment,  since  the  provision  as  to  the 
time  of  publication  is  directory  merely,  and 
the  object  of  the  Constitution  is  equally 
well  served  by  the  later  publication.  Com. 
ex  rel.  Elkin  v.  Griest  (Pa.)  568 

2.  Approval  by  the  governor  of  a  pro- 
posed amendment  to  the  Constitution  is  not 
required  by  Pa.  Const,  art.  3,  §  26,  entitled 
Of  Legislation,  and  providing  that  every  or- 
der, resolution,  or  vote  shall  be  submitted  to 
the  governor  before  it  takes  effect,  but  mak: 
ing  no  reference  to  amendments,  since  the 
procedure  governing  the  adoption  of  amend- 
ments is  provided  by  art.  18,  §  1,  which  re- 
quires a  proposal  of  an  amendment  in  either 
house,  an  agreement  to  the  same  by  both 
houses,  a  publication  thereof  by  the  secre- 
tary of  the  commonwealth,  a  second  agree- 
ment by  the  two  houses,  a  second  publica- 
tion by  the  secretary,  and  finally  a  vote  of 
the  people,  which,  if  a  majority  vote  favor- 
ably, causes  tlje  amendment  to  become  a 
part  of  the  Constitution,  but  nowhere  gives 
any  warrant  for  interference  by  the  govern- 


Constitutional  Law. 


887 


or;  and,  as  this  is  a  complete  system  in  it- 
self, no  part  of  art.  3,  $  20,  can  be  read  into 
it  by  implication.  Id. 

Gonstraotion. 

3.  An  unwritten  theory  of  local  self-gov- 
ernment did  not  so  enter  into  the  provisions 
of  the  Constitution  of  Rhode  Island  as  to 
make  it  controUi^  in  construing  those  pro- 
▼isions,  although  Rhode  Island  had  its  origin 
in  a  confederation  of  independent  towns. 
Newport  v.  Horton  (R.  I.)  330 

Delesation  and  aeparation  of  powers. 

4.  The  power  granted  to  administrative 
boards  of  the  nature  of  boards  of  health,  etc., 
to  adopt  rules,  by-laws,  and  regulations  rea- 
sonably adapted  to  carry  out  the  purpose  or 
object  for  which  they  are  created,  is  not  an 
improper  delegation  of  legislative  authority 
in  violation  of  Ind.  Const,  art.  4,  $  I.  Blue 
▼.  Beach  (Ind.)  64 

5.  No  grant  of  judicial  power,  in  viola- 
tion of  Wyo.  Const,  art.  2,  §  1,  providing  for 
three  departments  of  government,  and  that 
one  department  shall  exercise  no  powers 
properly  belonging  to  another,  or  of  art.  5, 
f  1,  vesting  the  judicial  power  of  the  state 
in  certain  courts,  is  made  by  an  act  creating 
a  board  of  control  of  the  waters  of  the  state, 
endowing  it  with  power  to  adjudicate  and 
determine  priorities  of  rights  to  the  use  of 
water,  and  providing  for  an  appeal  from  its 
decision  to  the  courts,  since  the  power  exer- 
cised is  primarily  administrative,  the  pro- 
ceeding's a  purely  statutory  one,  inaug- 
urated in  each  instance  by  the  board,  and  no 
attempt  is  made  to  devest  the  courts  of  any 
jurisdiction  granted  by  the  Constitution. 
Farm  Investment  Co.  v.  Carpenter   (Wyo.) 

747 
Equal  proteetlon  or  priTllesos. 

6.  A  discrimination  in  favor  of  persons 
hiring  laborers  to  be  employed  within  the 
state,  by  exempting  them  from  a  license  tax 
imposed  upon  those  who  are  engaged  in  hir- 
ing persons  to  be  employed  outside  the  state, 
does  not  amount  to  a  denial  to  the  latter  of 
the  equal  protection  of  the  laws.  Williams 
▼.  Fears  (Ga.)  685 

7.  The  constitutional  guaranty  of  the 
equal  protection  of  the  laws  is  not  violated 
by  a  statute  which  makes  it  unlawful  to 
make  options  for  the  sale  of  certain  com- 
modities, but  not  of  other  commodities, 
where  it  applies  to  all  commodities  which 
have  been,  up  to  that  time,  made  the  sub- 
ject of  gambling  operations.  Booth  v.  Peo- 
ple (111.)  762 

8.  The  right  of  a  citizen  to  move  from  one 
state  to  another  is  not  so  restricted  as  to 
abridge  his  privileges  or  immunities  as  a 
citizen  of  the  United  States,  by  a  law  impos- 
ing a  tax  upon  emigrant  agents  who  hire 
persons  in  the  state  for  employment  outside 
the  state.     Williams  v.  Fears  (Ga.)  685 

9.  A  statute  providing  that  no  person 
shall  engage  in  the  business  of  guiding  in  in- 
land fishing  or  forest  hunting  without  hav- 
ing registered  his  name,  age,  and  residence, 
paid  a  fee  of  $1,  and  received  a  certificate 
from  the  commissioners  of  inland  fisheries 
50  L.  R.  A. 


and  game,  and  imposing  a  penalty  for  a  vio- 
lation thereof,  is  not  unconstitutional  as  a 
deprivation  of  the  right  to  engage  in  a  law- 
ful vocation,  since  the  fish  in  the  waters  of 
the  state  and  the  game  in  its  forests  belong 
to  the  people,  who,  through  their  representa- 
Uves,  have  sole  control  thereof,  and  may  per- 
mit or  prohibit  their  taking.  State  v.  Snow- 
man (Me.)  644 

10.  A  statute  providing  that  the  estates 
of  insane  persons  who  have  no  heirs  within 
the  United  States  dependent  upon  their  es- 
tates for  support  shall  be  chargeable  with 
the  expense  incurred  by  any  county  for  the 
treatment  and  maintenance  of  such  insane 
persons  in  a  hospital  for  the  insane,  but  not 
imposing  such  liability  upon  the  estates  of 
those  who  have  heirs  in  the  United  States  de- 
pendent on  such  estates  for  support,  does 
not  violate  constitutional  provisions  against 
private  or  special  laws,  or  laws  granting  to 
any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens.  Bon 
Homme  County  v.  Berndt  (S.  D.)  351 

11.  The  generality  of  a  tax  law,  the  main 
provisions  of  which  are  uniform  and  applica- 
ble over  all  the  state,  is  not  destroyed  by 
merely  incidental  differences  in  the  number 
and  mode  of  appointment  of  appraisers  in  the 
counties  generally  and  in  cities  of  the  first 
class,  so  as  to  make  the  law  conflict  with  Pa. 
Const,  art.  9,  §  1,  requiring  a  tax  law  to  be 
'"general,"  or  art.  3,  (  7,  prohibiting  local  or 
special  laws  regulating  the  affairs  of  coun- 
ties and  cities  or  prescribing  the  powers  and 
duties  of  their  officers.  Knisely  v.  Cotterel 
(Pa.)  86 

12.  The  classification  of  dealers  of  mer- 
chandise into  retail  and  wholesale  dealers, 
and  dealers  at  any  exchange  or  board  of 
trade,  and  the  imposition  of  taxes  upon 
these  classes  at  different  rates,  do  not  violate 
the  constitutional  requirement  of  uniform- 
ity. Id. 

13.  A  statute  making  it  a  crime  for  a  man 
to  marry  a  woman  for  the  purpose  of  escap- 
ing a  prosecution  for  seduction,  and  after- 
wards to  desert  her  without  just  cause,  is 
not  in  violation  of  la.  Const,  art.  1,  $  6,  re- 
quiring all  laws  of  a  general  nature  to  have 
a  uniform  operation,  as  it  simply  imposes  a 
liability  for  the  doing  of  specific  acts,  and 
every  man  so  doing  comes  within  its  opera- 
tion.   Morris  v.  Stout  (Iowa)  97 

14.  A  law  requiring  manufacturers  of  bak- 
ing powder  to  affix  a  label  to  every  box  or 
can,  containing  the  name  and  residence  of 
the  manufacturer  and  a  statement  of  the  in- 
gredients of  which  the  powder  is  composed 
(Minn.  Gen.  Laws  1899,  chap.  245),  is  not 
class  legislation,  or  an  infringement  upon 
private  rights,  but  is  a  valid  exercise  of  the 
police  power.     State  v.  Sherod  (Minn.)    660 

16.  A  regulation  of  temporary  or  tran- 
sient dealers  is  not  invalid  as  class  legisla- 
tion.    State  V.  Foster  (R.  I.)  339 

16.  An  act  requiring  all  merchants  who 
sell  farm  produce  on  commission  to  execute 
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a  bond  in  the  penal  lum  of  $5,000,  condi- 
tioned for  the  faithful  performance  of  their 
contracts,  ie  unconstitutional  as  class  legis- 
lation and  as  an  unjustifiable  interference 
with  the  right  of  citizens  to  carry  on  legiti- 
mate business.  People  ex  rd.  Valentine  v. 
Coolidge  (Mich.)  403 

17.  An  exemption  from  a  statute  requir- 
ing a  license  to  practise  medicine,  of  commis- 
sioned surgeons  of  the  United  States  army, 
navy,  or  marine  hospital  service,  physicians 
or  surgeons  in  actual  consultation  from 
other  states,  and  persons  temporarily  prac- 
tising under  supervision  of  an  actual  medi- 
cal preceptor,  does  not  create  an  arbitrary, 
unreasonable,  or  unjust  discrimination  in 
violation  of  U.  S.  Const.  14th  Amend.,  since 
the  reasons  for  these  exemptions  are  appar- 
ent and  are  entirely  of  a  public  character. 
Scholle  V.  Stote  (Md.)  411 

18.  Exempting  chimneys  of  buildings  used 
exclusively  for  private  residences  from  a 
statute  declaring  the  emission  of  dense  or 
thick  black  or  gray  smoke  or  cinders  from 
smokestacks  or  chimneys  to  be  a  public  nui- 
sance, and  limiting  the  statute  to  any 
smokestack  or  chimney  used  in  connection 
with  any  stationary  engine,  steam  boiler,  or 
furnace,  does  not  make  the  statute  unconsti- 
tutional because  of  inequality  or  unjust  dis- 
crimination in  violation  of  the  provision  as 
to  equal  protection  of  the  laws,  since  it  is 
not  apparent  that  the  classification  made  is 
without  reasonable  basis.  Moses  v.  United 
States   (App.  D.  C.)  532 

Dne  process  of  law. 

Penal  Ordinance  as  to  Sale  or  Gift  of  Street- 
Railway  Transfer,  see  infra,  24. 

19.  An  ordinance  requiring  a  license  for 
the  doing  of  scavenger  work  in  the  city,  and 
providing  that  all  persons  proposing  to  do 
such  work  must  submit  bids,  and  that  the 
board  of  health  shall  decide  who  are  compe- 
tent bidders,  and  fixing  the  times  at  which 
closets  shall  be  cleaned,  is  void  as  in  dero- 
gation of  common  right,  where  no  necessity 
is  shown  therefor,  and  the  effect  would  be  to 
prohibit  property  owners  themselves  from 
removing  the  refuse  from  their  own  prem- 
ises.    State  V.  Hill    (N.  C.)  473 

20.  The  individual  liberty  of  the  citizen 
is  not  invaded,  in  violation  of  his  constitu- 
tional rights,  by  a  statute  taxing  venders 
of  merchandise  according  to  the  amount  of 
their  annual  sales.  Knisely  y.  Cotterel 
(Pa.)  86 

21.  A  statute  authorizing  service  of  sum- 
mons on  corporations  which  neglect  to  file 
lists  of  the  names  of  ofiicers  on  whom  proc- 
ess may  be  ser^'ed,  by  leaving  copies  with 
the  register  of  deeds  where  the  corporation 
has  its  principal  ofiice,  is  invalid  as  not  pro- 
viding due  process  of  law.  Pinney  v.  Provi- 
dence Loan  &  I.  Go.  (Wis.)  577 

As  to  property  riglits  and  business. 

Requiring  Bond  of  Merchants  Selling  Farm 
Produce,  as  Interference  with  Business, 
see  supra,  15. 

22.  A  collateral-inheritance  tax  for  the 
use  of  the  state,  imposed  by  Iowa  Acts  26th 
50  L.  R.  A. 


Gen.  Assem.  chap.  28,  without  any  provision 
for  notice  to  the  heirs,  legatees,  or  devisees, 
is  unconstitutional  as  a  deprivation  of  prop- 
erty without  due  process  of  law.  Ferry  v. 
Campbell   (Iowa)  92 

23.  Notice  by  registered  maU,  in  addition 
to  notice  by  publication,  of  proceedings  by 
the  state  board  of  control  created  by  \!l>o. 
act  Dec.  22,  1890,  for  the  determination' of 
rights  in  the  waters  of  the  state,  to  each  per- 
son having  a  recorded  claim  to  waters  of  the 
streams  embraced  in  the  adjudication  pro- 
ceedings, is  sufficient  to  constitute  due  proc- 
ess of  Taw.  Farm  Investment  Co.  v.  Carpen- 
ter  (Wyo.)  747 

24.  A  statute  which  makes  it  unlawful  to 
make  options  for  the  sale  of  commodities  of 
those  Idnds  which  have  been  the  subject  of 
gambling  operations  does  not  violate  the  con- 
stitutional provisions  against  deprivation  of 
property  without  due  process  of  law.  Booth 
V.  People  (111.)  762 

25.  An  ordinance  making  it  a  penal  of- 
fense for  any  person,  except  a  duly  author- 
ized conductor  or  agent  of  a  street-railway 
company,  to  issue,  deliver,  give,  or  sell  any 
transfer,  transfer  check,  or  ticket  issued,  or 
purporting  to  be  issued,  by  such  compMiny.  is 
not  unconstitutional  as  an  unlawful  depriva- 
tion of  property,  since  it  interferes  with  no 
rights  enjoyed  by  the  passenger  under  his 
contract  with  the  railway  company,  as  the 
transfer  is  given  to  him  for  the  purpose  of 
enabling  him  to  continue  his  journey,  and 
is  not  transferable  or  assignable  to  another: 
nor  is  it  a  deprivation  of  the  personal  lib- 
erty guaranteed  by  U.  S.  Const.  14th  Amend. 
S  1,  and  Cal.  Const,  art.  1,  S  1*  £x  pane 
Lorenzen  (Cal.)  55 

26.  A  statute  which  makes  it  unlawful  to 
build  structures  on  one's  own  land,  which  are 
primarily  or  solely  intended  to  injure  or  an- 
noy an  adjoining  owner,  and  which  serve  no 
really  useful  and  reasonable  purpose,  is  not 
unconstitutional,  although,  if  it  prohibited 
the  erection  of  useful  and  valuable  struc- 
tures, it  would  deprive  the  owner  of  prop- 
erty without  due  process  of  law  and  compen- 
sation.    Karasek  v.  Peier  (Wash.)  345 

Police  power. 

Requiring  Label  on  Baking  Powder,  Valid 
Exercise  of  Police  Power,  see  supra,  13. 

27.  A  statute  imposing  burdensome  regu- 
lations and  license  fees  on  the  business  of 
temporary  or  transient  dealers,  if  its  aim  is 
the  regulation  of  the  business,  and  not  the 
obtaining  of  revenue,  falls  within  the  police 
power  of  the  state,  and  is  therefore  not 
against  public  policy,  whether  it  is  expedient 
or  inexpedient,  politic  or  impolitic  State 
V.  Foster  (R.  I.)  3^ 

28.  A  statute  declaring  the  emission  of 
thick  or  dense  black  or  gray  smoke  from 
chimneys  a  nuisance  per  «e,  and  punishing 
the  act  as  an  offense,  is  within  the  police 
power,  and  therefore  does  not  deprive  per- 
sons of  property  without  due  process  of  Uw. 
Moses  V.  United  States  ( App.  D.  C.)        532 
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Notes  and  Bbiefs. 

Constitutional  law;  statutes  leaving  mat- 
ters to  discretion  of  board.  383 

Power  to  make  retroactive  statutes.      92 

Protection  of  vested  rights;  separation  of 
departments  of  government.  748 

Provisions  as  to  amendment;  self -execut- 
ing; appropriations  for  expense  of.  569 

Statute  leaving  room  for  arbitrary  power ; 
delegation  of  power  to  private  person.      412 

Police  regulation  of  business.  494 

As  to  f reed(»n  o^  occupation ;  police  regu- 
lations of.  545 

Police  regulations  of  business;  regula- 
tions to  protect  health.  661 

State  police  power  under  14th  Amend- 
ment 762 

Classification  of  persons;  when  constitu- 
tional. 37 

Class  l^islation  in  respect  to  licenses. 

340 

Power  of  legislature  to  regulate  rates  and 

prices.  224 

Equal  protection  of  laws  as  to  practice  of 
law.  520 

Privileges  of  citizens;  impairment  of  nat- 
ural rights;  class  legislation.  686 

Equal  rights  of  citizens;  power  of  Con- 
gress as  to.  533 

Due  process  of  law.  72:j 

Meaning  of  "due  process.**  384 

What  service  of  process  is  sufficient  to 
constitute  due  process  of  law: — (I.)  As 
basis  of  judgment  in  personam:  (a) 
against  nonresidents;  (b)  against  resi- 
dents; (c)  against  corporations:  (1)  do- 
mestic; (2)  foreign;  (d)  joint  debtors; 
(II.)  as  basis  of  judgment  in  rem.  677 

CONTEMPT. 

1.  Any  form  of  coercion  intended  to  affect 
the  judgment  of  the  court  in  a  pending  case 
is  unlawful,  although  judicial  decisions, 
when  made,  may  be  freely  commented  upon 
and  criticised.    State  v.  Bee  Pub.  Co.  (Neb.) 

195 

2.  A  newspaper  corporation  is  guilty  of 
contempt  in  charging  the  judges  in  a  pend- 
ing case  with  dishonorable  conduct,  and 
threatening  them  with  public  odium  and 
reprobation  in  ease  a  decision  is  rendered  in 
a  particular  way.  Id, 

3.  The  power  to  punish  for  contempt  be- 
injf  inherent  in  a  court  created  by  the  Con- 
stitution and  endowed  with  all  the  rights 
and  powers  possessed  by  courts  of  record 
prior  to  that  time,  the  legislature  cannot, 
without  express  constitutional  authority,  by 
defining  what  are  contempts,  limit  the  courts 
to  treating  as  contempts  such  acts  only  as 
are  embraced  in  the  legislative  definition. 
Bradley  v.  State  ex  rel.  Hill  (Ga.)  691 

4.  No  authority  to  define  contempts,  and 
to  take  from  the  courts  jurisdiction  to  pun- 
ish as  a  contempt  any  act  not  mentioned  in 
the  statute,  is  given  to  the  legislature  by  Ga. 
50  L.  R.  A. 


Const,  art  1,  §  1,  1[  20,  providing  that  the 
power  of  the  courts  to  punish  for  contempts 
shall  be  limited  by  legislative  acts,  since 
this  empowers  the  l^slature  only  to  hx  the 
limit  of  the  punishment  which  may  be  in- 
flicted. Id. 

5.^  The  common-law  power  of  the  courts  to 
punish  for  constructive  contempt  is  recog- 
nized and  confirmed  by  Neb.  Code  Civ.  Proc. 
§  069,  providing  that  any  wilful  attempt  to 
obstruct  the  proceedings  or  hinder  the  due 
administration  of  justice  in  any  pending  suit 
shall  constitute  a  contempt,  ana  be  punish- 
able as  such.    State  v.  Bee  Pub.  Co.  (Neb.) 

195 

6.  That  an   act   is    indictable   under  the 

penal  law  of  the  state  does  not  deprive  the 

courts  of  power  to  punish  it  as  a  contempt. 

.Bradley  v.  State  ex  rel.  Hill  (Ga.)  691 

Notes  and  Briefs. 

Contempt;  constructive;  publications 
pending  case.  195 

Power  of  court  as  to  punishment  for.    691 

OONTRAOT8. 

Limiting  Liability,  see  Carriers,  1,  8- 

M.  X  M 

Employee  as  Passenger,  see  Carriers,  6. 
Division  of   Recovery  in   Divorce  Case, 

see  Attorneys,  3. 
Use  of,  in  Advertising  by  One  Conti-act- 

ing  to  Make  and  Print  From,  see 

E:^  GRAVERS. 

Of    Municipality    to    Maintain    Bridge 

Erected  by  Railroad,  Ultra   Vvrefi, 

see  Highways,  9. 
With  Municipal  Corporations,  see  Mi;- 

xiciPAL  Corporations. 
Specific   Performance  of,   see  Specific 

Performance. 
Teacher's   Salary   under.  While   School 

Closed  for  Smallpox,  see  Schools, 

5-7. 

1.  A  telegram  may  constitute  a  sufiicient 
note  or  memorandum  of  a  contract  to  satisfy 
the  statute  of  frauds,  if,  when  read  in  the 
light  of  all  the  surrounding  circumstances,  it 
plainly  shows  what  the  subject  of  the  con- 
tract is,  the  parties  thereto,  and  the  terms 
upon  which  it  is  made.  Brewer  v.  Horst- 
Lachmund  Co.  (Cal.)  240 

2.  A  telegram  by  an  agent  to  his  princi- 
pal, announcing  a  purchase  of  hops,  and  ask- 
ing a  confirmation  thereof,  should  be  read  in 
connection  with  the  answer  thereto,  in  deter- 
mining whether  the  telegrams  constitute  a 
sufficient  memorandum  of  the  contract  of 
purchase  to  satisfy  the  statute  of  frauds.  Id. 

3.  In  construing  a  contract,  each  of  its 
provisions  must  be  considered  in  connection 
with  the  others,  and,  if  possible,  effect  must 
be  given  to  all.    McKay  v.  Barnett  (Utah) 

371 

4.  A  contract  to  create  a  monopoly  in  any 
commodity  of  common  utility  or  of  common 
consumption  or  use  among  the  people,  or 
even  of  considerable  utility  or  consumption, 
is  a^inst  public  policy,  whether  such  com- 
modity be  one  of  the  common  necessaries  of 
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life  or  not.    Tuscaloosa  Ice  Mfg.  Co.  ▼.  Wil- 
liams  (Ala.)  176 

6.  A  contract  1^  the  owner  of  an  ice  ma- 
chine to  discontinue  the  manufacture  of  ice 
in  a  certain  town  for  the  term  of  five  years, 
when  made  without  any  sale  of  his  business, 
and  in  consideration  of  payments  by  the 
owner  of  the  only  other  ice  plant  in  the 
place,  in  which  there  is  a  demand  for  ice 
sufficient  to  consume  and  render  marketable 
the  output  of  both  factories,  is  void  as 
against  public  policy  because  of  the  re- 
straint upon  trade  and  the  creation  of  a 
monopoly  in  the  supplying  of  ice  within 
that  town.  Id. 

6.  A  bald  covenant  in  restraint  of  trade, 
for  which  there  is  no  other  consideration 
than  the  payment  of  money  for  the  obliga- 
tion itself,  without  any  purchase  of  the 
business,  practice,  trade,  or  plant  of  the 
covenantor,  is  void.  Id. 

7.  A  contract  of  subscription  to  a  book 
entitled  "Men  of  Progress  of  the  State  of 
Maine,"  whereby  a  person  agrees  to  furnish 
his  portrait  and  a  sketch  of  his  life  for  pub- 
lication therein,  and  to  receive  and  pay  for 
a  copy  of  the  book  when  issued,  cannot  be 
enforced  where  the  agent  who  solicits  the 
subscription  falsely  represents  that  only 
three  other  persons  in  the  town  in  whicn 
defendant  lives  will  be  asked  to  become  sub- 
scribers, and  that  portraits  and  sketches  of 
only  300  persons  in  all  will  be  published, 
since  these  representations  relate  to  the 
character  and  contents  of  the  book,  and  are 
material  to  a  work  of  this  particular  char- 
acter.   Greenleaf  v.  Gerald  (Me.)  542 

8.  A  firm  that  has  engaged  a  clerk  for  a 
year  is  not  absolved  from  its  contract  and 
obligation  to  retain  his  services  at  the 
agr^  salary  throughout  the  year,  by  the 
fact  that  its  business  house  and  stock  of 
goods  are  destroyed  by  fire,  and  by  the  firm's 
dissolution  and  retirement  7rom  business, 
where  the  contract  does  not  reserve  the 
power  to  discharge  him  for  such  reasons. 
Madden  v.  Jacobs   (La.)  827 

9.  Real-estate  agents  doing  business  with- 
out a  license,  in  violation  of  an  ordinance, 
cannot  recover  commissions  on  a  sale  of 
land  negotiated  by  them,  notwithstanding  a 
subsequent  repeal  of  the  ordinance,  without 
a  saving  clause,  pending  the  suit.  Denning 
V.  Yount  (Kan.)  103 

10.  One  who  claims  the  right  to  enforce 
specific  performance  of  a  contract  of  sale  by 
a  conunittee  representing  a  pool  of  stock 
under  an  agreement,  known  to  him,  by  the 
terms  of  which  no  member  should  sell  or 
transfer  his  interest  without  the  consent  of 
the  holders  of  three  fourths  of  the  stock, 
cannot  plead  the  invalidity  of  the  pooling 
agreement  against  the  contention  of  the 
committee  that  the  contract  had  not  been 
ratified  by  three  fourths  of  the  stockholders, 
since  the  two  contracts  are  so  connected 
that  the  later  must  be  deemed  to  have  been 
made  subject  to  the  provisions  of  the  earlier, 
and  they  must  stand  or  fall  together.  Ryan 
V.  McLane  (Md.)  501 
50  L.  R.  A. 


11.  An  ordinance  granting  to  an  electric- 
light  company  the  exclusive  privilege  of  sup- 
plying a  city  and  its  inhabitants  with  light 
IS  not  a  contract  within  the  protection  of 
U.  S.  Const,  art.  1,  8  10,  providing  that  no 
state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  where  the  city  has  no 
power  to  grant  an  exclusive  franchise,  either 
under  its  charter  or  the  general  law  govern- 
ing municipalities.  Clarksbui^  Electric 
Light  Co.  v.  Clarksburg  (W.  Va.)  142 

Notes  and  Beiefs. 

Sep  also  Specific  Pebformanoe. 

Contracts;  entirety  of;  public  policy  as 
to.  549 

Telegrams  as  writings  to  make  a  contract 
within  the  statute  of  frauds: — (I.)  Gener- 
ally ;  ( II. )  parol  evidence  to  explain ;  ( III. ) 
contract  cases  not  referring  to  the  statute 
of  frauds;  (IV.)  is  the  message  delivered 
to  the  telegraph  company  a  contract?  (V.) 
which  is  the  original---^he  message  delivered 
to,  or  by,  the  telegraph  company?  (VL) 
summary.  240 

Restricting  business;  restraining  compe- 
tition; reasonableness  of  restraint.  175 

Use  of  negatives  or  engraved  plates  with- 
out the  consent  of  the  party  who  has  paid 
for  the  same.  397 

Contracts;  impairing  obligations  of.  769 

Privilege  of  using  streets  as  a  contract 
within  the  constitutional  provision  against 
impairing  the  obligation  of  contractd: — 
Use  of  streets  for  railroad  or  street  railway 
tracks;  water  pipes  and  mains;  gas  pipes; 
telegraph  and  telephone  lines;  electric  poles 
and  wires;  subway;  other  uses;  necessity 
that  privilege  be  accepted  and  acted  upon; 
the  doctrine  questioned;  when  privilege  in- 
valid in  whole  or  in  part;  capacity  in  which 
municipality  acts  in  granting,  revoking,  or 
impairing  the  privilege.  142 

Of  subscription;  mutuality  of  promise. 

543 
CONVERSION. 

Of  Fund  by  Servant  Disbursing  it  un- 
der Master's  Orders,  see  Master 
AND  Servant,  5. 

CORPORATIONS. 

Service  on,  in  Absence  of  Designation, 
see  Constitutional  Law,  21. 

Specific  Performance  of  Sale  of  Stock, 
see  Contracts,  10. 

Ultra  Vires  Act  Not  Validated  by  Es- 
toppel, see  Estoppel. 

Statements  by  Agent  as  to  Noncorpo- 
rate Character  of  Dealing,  see  Evi- 
dence, 21. 

Use  by,  of  Street  for  Private  Nuisance, 
see  Highways,  0,  6. 

Appointment  of  Boards  of  Medical  Ex- 
aminers by  Medical  Societies,  see 
Medical  Boards. 

Enforcement  of  Contract  for  Stock,  see 
Specific  Performance,  2-4. 

Character  of  Dealings  with,  Question 
for  Jury,  see  Trial,  5. 

1.  Corporations   are   included  within  the 
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words  "any  person/'  in  Sand.  &  B.  (Wis.) 
Ann.  Stat.  chap.  80a,  §  1702c{,  providing 
that  any  person  who  shall  make  a  voluntary 
assignment  for  the  benefit  of  creditors  may 
be  discharged  from  his  debts  upon  compli- 
ance with  the  provisions  of  the  act.  Seg- 
nitz  V.  Garden  City  Banking  &  T.  Co. (Wis.) 

327 

2.  Incorporation  cannot  be  effected  by  fil- 
ing the  original  articles  signed  by  the  incor- 
porators, but  not  acknowledged,  where  the 
statute  requires  the  filing  of  a  copy  of  the 
ori^nal,  verified  as  a  true  copy  by  two  of 
the  signers.    Slocum  v.  Head  (Wis.)       324 

3.  A  corporation  or  company  which  the 
state  has  the  legal  right  to  call  upon  for  in- 
formation as  to  its  business  cannot  be  per- 
mitted to  determine  for  itself  whether  it 
will  answer  or  not,  on  the  ground  that  it 
is  not  possible  to  do  so,  but  must  answer 
candidly  so  far  as  reasonably  possible,  and 
stat^  facts  which  it  claims  should  excuse  it 
for  not  answering  more  fully.  State  ex  rel. 
Railroad  k  W.  Com.  v.  United  States  Exp. 
Co.  (Minn.)  667 

4.  Persons  who  in  good  faith  file  the  orig- 
inal articles  to  effect  incorporation,  instefui 
of  an  authenticated  copy  as  required  by  stat- 
ute, and  organize  as  such,  may  have  the 
rights  of  a  corporation  as  to  all  persons 
with  whom  their  dealings  are  mutually  un- 
derstood to  be  in  that  capacity.  Slocum  v. 
Head  (Wis.)  324 

5.  That  a  corporation  had  no  charter  ex- 
istence on  the  day  of  the  grant  to  it  of  a 
franchise  to  light  the  streets  of  a  city  does 
not  render  the  franchise  inoperative,  where 
it  afterwards  obtained  a  charter  and  accept- 
ed the  grant.  Clarksburg  Electric  Light  Co. 
V.  Clarksburg  (W.  Va.)  142 

6.  The  execution  by  a  corporation  of  an 
appeal  bond  as  surety  for  another  party,  if 
outside  the  scope  of  its  business,  is  ultra 
vires  and  void.  Best  Brewing  Co.  v.  Klas- 
sen  (111.)  765 

7.  A  brewinff  company  becoming  surety  on 
an  appeal  bond  for  the  benefit  of  one  of  its 
customers,  in  an  action  against  him  for  the 
premises  occupied  by  him,  although  it  may 
obtain  some  incidental  advantage  to  its  busi- 
ness by  such  appeal,  is  not  acting  in  the 
exercise  of  its  express  or  implied  powers, 
and  is  therefore  not  bound  by  such  action. 

Id. 

8.  A  purchase  of  the  property  of  a  corpo- 
ration, in  good  faith,  by  directors  who  have 
interests  to  protect,  at  a  public  sale  by  an 
assignee  or  receiver  of  the  property,  made 
by  order  of  the  court  and  subject  to  its 
approval,  is  not  invalid  on  account  of  their 
fiduciary  capacity,  but  the  transaction  will 
be  jealously  scrutinized.  Janney  v.  Minne- 
apolis Industrial  Exposition   (Minn.)     273 

9.  The  fact  that  creditors  of  a  corporation 
are  also  directors  of  the  company  does  not 
preclude  them  from  enforcing  the  constitu- 
tional liability  of  the  stockholders  for  the 
payment  of  their  debts,  although  they  will 
be  held  to  strict  proof  of  the  debts  and  of 
their  own  good  faith  in  the  premises.      Id. 

60  L.  R.  A. 


Notes  and  Briefs. 

Corporations ;  specific  performance  of  con- 
tract to  sell  stock  in.  501 

Requisites  of  incorporation;  de  facto  cor- 
porations. 325 

Joint-stock  associations  as.  667 

Limitation  of  powers  of;  ultra  vires  acts. 

765 
Right  of  directors  who  are  also  creditors 
of  a  corporation  to  enforce  for  their  benefit 
the  liability  of  stockholders  to  creditors. 

273 
Due  process  in  service  of  process  on.    577 

COSTS. 

On  Appeal,  see  Appeal  and  Ebbob,  16. 

OOTENANOT. 

As  to  Mining  Claims,  see  Mines,  9,  10. 

COUKTEROIiAIM.  ' 

See  Pleading,  4. 

OOUKTEBFEIT. 

Of  Labels  and  Trademarks,  Not  For- 
gery, see  FoBGEBT,  Notes  and 
Bbiefs. 

COUNTIES. 

1.  A  county  as  a  municipal  corporation 
has  no  such  interest  in  or  right  of  possession 
to  the  reports  of  the  supreme  court  distrib- 
uted to  county  judges  in  accordance  with 
Neb.  Comp.  Stat.  1899,  chap.  19,  §  20,  as  will 
authorize  it  to  maintain  replevin  proceed- 
ings against  a  former  county  judge  who, 
after  the  expiration  of  his  term  of  office,  re- 
tains possession  of  such  reports  received  by 
him  in  his  official  capacity  while  in  office; 
but  the  right  to  the  possession  of  such  books 
is  in  the  county  judge  as  between  himself 
and  all  others  except,  possibly,  the  state. 
Clifford  V.  Hall  County  (Neb.)  733 

2.  A  county  is  not  liable  for  the  pollution 
of  a  stream  and  the  surrounding  atmosphere 
by  sewage  from  its  penitentiary  and  alms- 
house, conducted  to  reservoirs  on  a  nearby 
farm  owned  by  it,  and  then  spread  upon  the 
land,  since  it  acts  in  the  matter  in  its  gov- 
ernmental capacity,  although  an  injunction 
to  abate  the  nuisance  may  be  granted 
against  the  officers  in  charge  of  the  build- 
ings.   Lefrois    v.  Monroe   County    (N.  Y.) 

206 

3.  Providing  an  adeauate  supply  of  wa- 
ter for  municipal  and  aomestic  purposes  in 
one  of  the  communities  of  a  county  is  a  mat- 
ter pertaining  to  the  interests  of  the  county, 
and  is  a  legitimate  county  purpose,  within 
the  meaning  of  N.  M.  Comp.  Laws  1897,  8 
6G4,  If  5,  empowering  county  commissioners 
to  have  the  management  of  the  interests  of 
the  county,  and  S  651,  H  4,  giving  a  county 
power  "to  make  all  contracts  and  do  all 
other  acts  in  reference  to  the  property  and 
concerns  necessary  to  the  exercise  of  its  cor- 
porate or  administrative  powers."  Agua 
Pura  Co.  V.  Las  Vegas  (N.  M.)  224 
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Notes  and  Briefs. 

Counties;  liability  for  torts  of  officers. 

206 

COURTS. 

Statute  Overriding  Rules  as  to  Admis- 
sion, see  Attobnets,  1. 

Grant  of  Judicial  Power  to  Board  of 
Water  Control,  see  Constitutional 
Law,  5. 

Limitation  of  Punishment  of  Contempt, 
see  Contempt,  3,  4. 

1.  The  decision  of  a  dispute  as  to  which 
of  two  persons  is  the  regular  party  nominee 
for  Congress,  when  made  by  the  governing 
authority  of  the  party  within  the  state,  such 
as  a  state  central  committee,  under  author- 
ity conferred  upon  it  by  the  state  conven- 
tion, is  conclusive  upon  the  courts.  Moodv 
V.  Trimble  (Ky.)  810 

2.  It  is  for  the  legislature,  and  not  for  the 
court,  to  determine  whether  a  statute  is  ex- 

gedient'or  inexpedient,  politic  or  impolitic, 
tate  V.  Foster  (R.  I.)  339 

3.  A  reasonable  doubt  as  to  the  constitu- 
tionality of  a  statute  must  be  resolved  by 
the  court  in  favor  of  its  validity.  Id. 

4.  A  decision  by  a  state  court  as  to  the 
construction  of  an  act  of  Congress  govern- 
ing mining  claims  should  not  be  followed  if 
it  is  wrong,  under  the  doctrine  of  stare  de- 
C19M,  or  on  the  ground  that  it  has  become  a 
settled  rule  of  property,  when  the  construc- 
tion of  the  statute  has  not  been  settled  by 
the  Supreme  Court  of  the  United  States. 
Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co. 
(Colo.)  209 

Notes  and  Briefs. 

Courts;  doctrine  of  atcure  decisis.  7C9 

Power  of  legislature  to  interfere  with.  740 

Power  of^  as  to  admission  of  attorneys. 

520 

Interference  with  discretion  of  board.  384 

ORIMINAI.  I.AW. 

Sale  Without  License,  under  Mistake  as 

to  Law,  see  Mistake. 
See  also  Indictment. 

1.  A  sheriff  may  lawfully  take  the  photo- 
graph and  measurements,  weight,  name,  ces- 
idence,  place  of  birth,  occupation,  and  per- 
sonal characteristics  of  an  accused  person 
committed  to  his  custody  for  safe  keeping, 
if  in  his  discretion  it  is  necessary  to  prevent 
his  escape,  or  to  facilitate  his  recapture  in 
case  he  should  do  so.  State  ex  rel.  Bruns  v. 
Clausmeier  (Ind.)  73 

2.  Imposing  a  fine  of  from  $100  to  $250« 
and  imprisonment  from  ten  to  thirty  da3''s, 
for  violating  a  statute  regulating  temporary 
or  transient  dealers,  does  not  constitute  an 
excessive  fine  or  cruel  punishment  in  viola- 
tion of  R.  I.  Const,  art.  1,  8  8.  State  v.  Fos- 
ter (R.  I.)  339 

3.  A  fine  of  $50  for  violating  an  ordinance 
prohibiting  gaming  does  not  constitute  an 
error  of  law  on  the  ground  that  it  is  exces- 
-'-"  and  unjust,  where  it  is  within  the  lim- 

Tl.  A. 


its  prescribed  by  the  city  charter  and  ordin- 
ance.    Greenville  v.  Kemmit  (S.  C.)         725 

Notes  and  Briefs. 

Criminal  law;    necessity  of   criminal    in- 
tent 840 

Right  to  photograph  prisoner,  73 

CROPS. 

Chattel  Mortgage  of,  Not  Constructive 
Severance,  see  Embtjements. 

OUSTOIC 

Parol  Evidence  as  to  Warehousing  Con- 
tract, under  Custom  to  Give  Load 
Checks  until  Delivery  Complete,  see 
Evidence,  10. 

CT  PRES. 

See  Chabities,  12-14. 

DABfAOES. 

Interest  on,  against  Carrier  for  Delay, 

see  Interest. 
Pollution  of  Stream,  see  Watebs,  8. 

1.  Nine  thousand  dollars  is  not  excessive, 
as  matter  of  law,  to  be  allowed  for  the  negli- 
gent killing  of  a  man  thirty-two  years  old, 
of  good  habits  and  business  ability.  Louis- 
ville &  N.  R.  Co.  V.  Weaver  (Ky.)  381 

2.  The  measure  of  a  carrier's  liability  for 
failure  to  deliver  promptly  goods  which  it 
had  received  with  Knowledge  that  the  ship- 
per had  contracted  to  deliver  them  on  a  spec- 
ified date  or  forfeit  a  certain  sum  for  each 
day's  delay  is  the  loss  sustained  by  the  ship- 
per under  the  penalty  clause  of  its  contract. 
Illinois  C.  R.  Co.  v.  Southern  Seating  &  C. 
Co.  (Tenn.)  729 

3.  Damages  in  an  action  for  breach  of 
promise  of  marriage  cannot  be  enhanced  by 
the  loss  of  the  plaintiff's  opportunity  to 
marry  another  man  to  whom  she  was  pre- 
viously engaged,  merely  because  she  broke 
her  engagement  with  him  at  the  solicitation 
of  the  defendant,  since  she  cannot  take  ad- 
vantage of  her  own  perfidy.  Hahn  v.  Bet- 
tingen  (Minn.)  669 

4.  Double  the  value  of  the  property  sold 
may  be  recovered  as  damages  against  a  jus- 
tice and  the  sureties  on  his  official  bond,  un- 
der W.  Va.  Code,  chap.  41,  §  25,  where  a 
specially  deputed  constable  levies  upon  and 
sells  exempt  property  under  an  attachment 
issued  by  the  justice.  State  Use  of  Burt  v. 
Allen  (W.  Va.)  284 

Notes  and  Briefs. 

Damages  for  failure  to  transport  goods; 
breach  of  carrier's  duty.  729 

Resulting  from  plaintiff's  own  wrong  and 
falsehood.  669 

For  breach  of  warranty.  779 

DEATH. 

A  right  of  action  for  the  death  of  a  hus- 
band or  father,  given  to  wife  or  children  by 
Ga.  Civ.  Code,  §  382IJ,  is  barred  by  his  vol- 
untary settlement,  during  his  lifetime,  with 
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the  wrongdoer  for  the  injury  which  after- 
ward reflults  in  his  death.  Southern  Bell 
Teleph.  &  Tel.  Co.  v.  Casein  (Ga.)  694 

Notes  and  Briefs. 

Death;  right  of  widow  and  children  to 
maintain  action  for;  remedial  statute  as  to. 

694 
DEBTOR    AHD     CREDITOR. 

Agreement  to  Abate  Portion  of  D^t, 
see  Accord  and  Satisfaction,  2. 

Concealment  of  Value  of  Collateral  on 
Abatement  of  Debt,  see  Fraud  and 
Fraudulent  Convetances. 

DEEDS. 

Parol  Evidence  as  to  Consideration,  see 

Evidence,  12. 
Conditional   Fee,   by   Condition    as   to 

Building,  see  Real  Pbopebtt,  1. 

A  merely  personal  right,  and  not  an  ease- 
ment appurtenant,  was  created  by  an  ex- 
press condition  in  a  deed  that  the  grantee, 
his  heirs  and  assigns,  should  never  erect  a 
building  nearer  the  street  than  the  one  then 
standing,  where  the  grantor,  who  then  oc- 
cupied adjoining  premises  as  a  homestead, 
was  an  invalid,  wno  usually  sat  at  a  win- 
dow from  which  he  had  a  good  view  of  the 
street,  and  he  had  declared  during  the  nego- 
tiations that  he  did  not  wish  his  view  of  the 
street  from  that  window  cut  off,  and  should 
have  a  clause  in  the  deed  to  prevent  it. 
Clapp  V.  Wilder  (Mass.)  120 

Notes  and  Briefs. 

Deeds;  restrictions  in;  conditions;  when 
personal.  120 

DEFINITIONS. 

"Place"  or  "House,"  within  Ordinance 
Prohibiting  Gaming,  see  Gamino. 

"Structure"  Maliciously  Erected,  see 
Fences,  3. 

See  also  Itinerant  Venders. 

"Gross  immorality"  is  wilful,  flagrant,  or 
shameless  immorality.  Moore  v.  Strickling 
(W.  Va.)  279 

Notes  and  Briefs. 

Medicine.  383 

DIXEGATION     OF     POWER. 

Not  Prevent  Legislature  from  Estab- 
lishing Street  Grades,  see  High- 
ways, 1. 

See  also  Constitutional  Law. 

DEMURRER. 

See  Pleading. 

DEPOSITIONS. 

The  fact  that  a  deposition  of  a  witness 
was  taken  in  the  third  person  and  as  a  re- 
cital by  the  notary  of  what  was  said  is  a 
mere  irregularity,  waived  by  failure  to  move 
to  suppress  the  deposition  within  the  time 
limited  by  Minn.  Gen.  Stat.  1894,  8  5691. 
Hahn  v.  Bettingen  (Minn.)  669 

DESCENT  AND  DISTRIBUTION. 

1.  Upon  the  law  of  the  domicil  of  a  minor 
60  L.  R.  A. 


child  at  the  time  of  its  death  depend  the  in- 
heritance rights  of  its  heirs.  Fox  v.  Hicks 
(Minn.)  663 

2.  A  specific  legacy  set  apart  from  an  es- 
tate for  a  minor  T^atee,  to  be  given  her  at 
a  time  in  the  future,  is  vested,  and  the  fund 
designated  therein  should  be  segregated 
from  the  estate,  and,  upon  her  death  l^fore 
its  receipt,  descends  to  ner  heirs.  Id. 

DETECTIVES. 

Privileged  Ck>mmunication  to,  see  Evi- 
dence, 18;  Libel  and  Slandeb,  4. 

DIES. 

Use  of,  see  Enobavebs. 

DIRECTORS. 

Purchase  of  Property  by,  see  Cobpoba- 

TIONS,  S. 
Enforcement  by,  as  Creditors,  of  Stock- 
holders'   Liability,    see    Cob?oba- 

TIONS,  9. 

DISmSSAIte 

See  Appeal  and  Ebbob,  5,  6. 

DISTRICT  OF  COLITMBIA. 

The  power  of  Congress  to  enact  r^ula- 
tions  affecting  the  public  peace,  morals, 
safety,  health,  and  comfort  within  the  Dis- 
trict of  (Dolumbia  is  the  same  as  that  of  the 
several  state  le^slatures  within  their  re- 
spective territorial  limits.  Moses  v.  Unit- 
ed States  (App.  D.  C.)  532 

Notes  and  Bbiefs. 

District  of  Columbia;  power  of  Congress 
to  legislate  for.  633 

DIVORCE. 

As  Affecting  Wife's  Right  to  Life  In- 
surance, see  InsubIancb,  15. 

DOCUMENTARY  EVIDENCE. 

See  Evidence. 

Domcn.. 

Of  Minor  Child,  Rights  of  Heirs,  see 
Descent  and  Distbibution,  1. 

When  a  divorce  has  been  granted  to  the 
wife,  and  unrestricted  custody  of  the  minor 
child  of  the  marriage  given  her  in  the  de- 
cree, her  own  domicil  establishes  that  of  the 
child.     Fox  V.  Hicks  (Minn.)  663 

Notes  and  Bbiefs. 

Domicil;  of  child  after  divorce;  power  to 
change.  663 

DOWER. 

1.  The  release  by  a  married  woman  of  all 
rights  in  the  property  of  her  husband,  in 
consideration  of  the  payment  to  her  of  $400, 
upon  the  making  of  a  deed  of  separation  be- 
tween them,  which  had  none  of  the  elements 
of  a  jointure,  is  utterly  void,  and  does  not 
estop  her,  upon  his  death,  from  claiming 
dower,  since  her  inchoate  right  of  dower  is 
not  a  part  of  her  statutory  separate  estate, 
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within  the  meaning  of  the  married  woman's 
act  giving  her  power  to  contract  with  ref- 
erence to  her  separate  estate.  Land  v. 
Shipp  (Va.)  560 

2.  A  deed  of  separation  which  attempts 
to  dissolve  the  marital  relations  of  husband 
and  wife,  release  her  dower  right  directly 
to  him,  and  place  upon  her  the  support  of 
herself  and  child,  contains  no  element  of 
jointure  which  will  put  the  wife  to  an  elec- 
tion, after  her  husband's  death,  whether  she 
will  claim  dower  in  his  lands  or  retain  the 
consideration  for  the  separation  agreement, 
which  in  her  situation  is  readily  consumed 
in  supporting  herself  and  child.  Id. 

3.  Payment  of  a  mortgage  in  which  a  wife 
joined,  out  of  the  proems  of  a  sale  of  the 
property  under  a  subsequent  mortgage  upon 
the  property  executed  by  the  huslmnd  alone 
after  their  separation,  will  not  restore  her 
right  of  dower  to  the  whole  land,  but  the 
claim  will  be  valid  only  against  the  equity 
of  redemption,  as  it  was  before  the  payment. 

Id. 

4.  A  wife's  right  of  dower  in  the  equity  of 
redemption  in  lands  of  her  husband  imder  a 
deed  of  trust  in  which  she  joined  is  not  af- 
fected by  their  sale  under  a  subsequent  deed 
of  trust  in  which  she  did  not  join,  executed 
after  the  making  of  a  void  separation  agree- 
ment by  which  she  attempted  to  release  her 
dower.  Id. 

5.  A  return  of  a  sum  of  money  paid  to  a 
wife  in  consideration  of  a  deed  of  separation 
between  herself  and  her  husband,  in  which 
she  attempted  to  release  all  her  rights  in  his 
property,  is  not  a  necessary  prerequisite  to 
the  maintenance  of  an  action  to  enforce  her 
right  of  dower  in  her  husband's  lands  after 
his  death,  since  such  release  was  absolutely 
void,  and  ean  in  no  way  affect  her  dower 
right.  Id. 

Notes  and  Bbiefs. 

Dower;  release  of;  during  coverture;  as- 
signability. ^      560 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

DtTBESS. 


Notes  and  Briefs. 
Duress;  in  payment  of  taxes. 
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Provision  of  Deed  Restricting  Building 
Nearer  Street,  see  Deeds. 

Restoration  of  Stairway,  see  Injunc- 
tion, 2. 

Of  Public  in  Artificial  Condition  of  Nav- 
igable Lake,  see  Watebs,  7. 

Of  Appropriator  in  Gross,  see  Watebs, 
13. 

EOOIiESIASTICAI.  TRIBUNALS. 

Decisions  of,  see  Religious  Societies. 

ELECTRIC  LIGHTS. 

Impairment  of  Contract  for  Exclusive 
Privilege,  see  Contracts,  11. 
60  L.  H.  A. 


Grant  Interfering  with  Void  Exduafr* 
Franchise,  see  Injunction,  5. 

Power  to  Grant  Exclusive  Privilege,  aes 
Municipal  Corporations,  11. 

EMBLEMENTS. 

On  Foreclosure  Sale  of  Land,  see  Mobt- 
oage,  1. 

A  chattel  mortgage  on  crops  growing  upoB 
mortgaged  land  is  not  a  constructive  sever- 
ance of  them,  which  will  prevent  their  pass- 
ing to  a  purchaser  of  the  land  on  foreclosure 
sale  made  while  the  crops  are  still  standing. 
Jones  V.  Adams  (Or.)  388 

Notes  and  Briefs. 

Emblements;  right  to,  on  foreclosure  of 
mortgage.  254 

EMIGRAKT  AGENTS. 

Tax  on,  see  Comkbsce,  6. 
Constitutionality  of  Tax  on,  see  Consti- 
tutional Law,  8. 

EMINENT  DOBfAIN. 

Review  of  Judgment,  see  Certiorari. 
Telephone  Poles  and  Wires  as  Addition- 
al Burden,  see  Hiohwats,  4. 

1.  The  owner  of  property  abutting  on  a 
city  street  near  a  street-railway  turntable 
cannot  recover  damages  under  Ky.  Const.  | 
242,  authorizing  compensation  for  property 
"injured,"  bv  reason  of  the  location  and  op- 
eration of  the  street-railway  turntable  and 
the  noises,  smells,  and  disturbances  Uiat  are 
reasonably  incidental  to  the  operation  of  a 
street  railway  in  a  city  and  borne  by  the 
public  generally,  but  may  recover  for  any 
substantial  injury  caused  by  such  noises, 
smells,  and  disturbances  so  far  as  they  are 
not  fairly  incidental  to  the  usual  operation 
of  such  a  street  railway  and  borne  by  the 
property  owners  generally  along  the  line. 
Louisville  R.  Co.  v.  Foster  (Ky.)  813 

2.  An  abutting  property  owner  is  not  en- 
titled to  damages  for  the  elevation  of  a 
street  to  correspond  with  the  original  estab- 
lishment of  the  grade,  although  the  effect  is 
to  destroy  access  to  the  street  from  his  prop- 
ertv.     Brand  v.   Multnomah  County    (Or.) 

389 

3.  A  bridge  approadi  will  not  constitute 
an  additional  servitude  upon  a  street,  where 
the  grade  of  the  street  is  established  by  the 
legislature  at  its  surface,  so  as  to  constitute 
a  taking  of  private  property  for  which  com- 
pensation must  be  made.  Id. 

Notes  and  Briefs. 

Eminent  dmnain ;  poles  as  additional  bur- 
den on  highway.  299 

Burden  of  structure  on  street;  legislative 
change  of  grade.  389 

Taking  or  injuring  of  property.  813 

ENGRAVERS. 

An  engraver  who  takes  separate  contracts 
to  make  dies  from  photographs,  and  to  print 
pamphlets  containing  cuts  from  them,  has 
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right  to  use  them  in  pamphlets  for  adver-  i 
tising  his  own  business;  and  in  case  he  does 
ao,  and  the  pamphlets  are  delivered  to  his 
employer  by  mistake,  he  can  compel  neither 
their  return  nor  payment  lor  them.  Lev- 
jeau  ▼.  Clements  (Mass.)  S97 

Notes  Arm  Baixra. 

Engravings;  right  to  use  engraved  plates 
without  the  consent  of  the  party  who  has 
paid  ioT  making  diem.  397 


OF      THE 


EQUAIi      PROTECTION 
LAWS. 

See  Constitutional  Law. 


EQ17ITABI.E  OONVEBBION. 

See  Wills,  5-7. 

EQUITY. 

As  to  Specific  Performance,  see  Spbcifio 
Pebfobhance. 

1.  The  right  to  have  an  inspector  at  the 
polls,  who  is  appointed  by  the  executive  com- 
mittee of  a  political  party,  is  a  political 
right  which  cannot  be  enforced  in  a  court  of 
equity.    Weaver  ▼•  Toney   (Ky.)  105 

2.  Refusal  to  transfer  an  action  upon  an 
insurance  pc^icy  to  equity  because  ol  a  de- 
mand in  the  answer  for  cancelation  in  the 
policy  is  not  error  where  the  answer  raises 
the  issue  of  fraud,  which  is  properly  triable 
at  law.  Welch  v.  Union  C.  L.  Ins.  Co. 
(Iowa)  774 

ESTATE  TAH.. 

See  Real  Propebtt,  2,  3. 


Of  Insurer  a«  to  Fraud,  by  Medical  Ex- 
aminer's Certificate,  see  Insur- 
ance, 10. 

Of  Locator  of  Mining  Claim  to  Asser£ 
its  Invalidity,  see  Mines,  12. 

1.  An  act  not  originally  within  the  express 
or  necessarily  implied  powers  of  a  corpora- 
tion cannot  subsequently  be  made  valid  by 
estoppel.  Best  Brewing  Co.  v.  Klasscn 
(HI.)  765 

2.  A  city  is  not  estopped  to  assert  the  ia- 
validity  of  a  contract  by  which  it  agreed  to 
maintain  for  all  time  a  bridge  erected  over 
railway  tracks  in  a  public  rtreet,  which  it 
was  the  common-law  dutv  of  the  railway 
company  to  erect  and  maintain,  by  the  fact 
thai^  as  a  result  of  a  compromise,  the  bridge 
was  erected  at  the  joint  expense  of  the  city 
and  the  company,  and  that  the  city  has 
maintained  it  for  several  years.  State  ex 
rel.  St  Paul  v.  Minnesota  Transfer  R.  Co. 
(Minn.)  656 

Notes  and  Briefs. 

Estoppel;  of  city  by  acts  of  officers.     657 

By  consent  or  invitation  to  do  a  wrongful 
act  132 

EVIDENCE.      ^ 

See  also  Depositions. 

Judicial  notiee. 

1.  The  court  takes  judicial  notica  of  the 

50L.R.  A. 


harmful  character  of  cigarettes.    Austin  v. 
State  (Tenn.)  478 

2.  It  is  matter  of  common  knowledge,  not 
to  be  ignored  by  the  courts,  that  the  emis- 
sion of  a  volume  of  dense  black  smoke 
from  a  single  smokestack  or  chimney  of  a 
large  furnace  may,  under  some  circumstan- 
ces, work  physical  discomfort  to  the  general 
public  coming  within  its  circle  of  distribu- 
tion upon  public  thoroughfares,  and  may 
possibly  also  work  injury  to  public  inter- 
ests in  other  respects.  Moses  v.  United 
States   (App.  D.  C.)  532 

Presumptiona  and  burden  of  proof. 

Sufficient  of  Presumption  to  Make  Conflict 
for  «furyy  see  infra,  26,  27. 

3.  The  law  of  another  state  will  be  pre- 
sumed to  be  the  same  as  that  in  which  the 
action  is  brought,  in  the  absence  of  any  aver^ 
ment  to  the  contrary.  Williams  v.  Pope 
Mfg.  Co.  (La.)  816 

4.  The  burden  is  upon  one  who  assails  a 
state's  restrictive  or  prohibitory  statute  as 
an  unwarranted  interference  with  interstate 
commerce,  to  show  that  the  commodity  in- 
volved is  a  legitimate  subject  of  commerce. 
Austin  V.  State  (Tenn.)  478 

5.  The  mere  communication  of  fire  by  a 
railroad  engine  is  of  itself  sufficient  to  raise 
a  prima  facie  presumption  sgainst  the  com- 
pany. LouisvUle  &  N.  R.  Co.  v.  Marbury 
Lumber  Co.  (Ala.)  620 

6.  The  possessor  of  a  water  rieht  owned 
by  another  who  has  mortgaged  it  will  be 
presumed  to  have  held  as  licensee  or  tenant 
of  the  mortgagor,  until  the  mortgage  is 
foreclosed.    Smith  v.  Deniff  (Mont.)        737 

7.  The  presumption  is  that  all  veins  dis- 
covered in  that  part  of  a  tunnel  under  a 
prior  subsisting  location  of  lode  claims  be- 
long to  the  latter,  in  the  absence  of  any 
proof  to  the  contrary.  Calhoun  Gold  Min. 
Clo.  v.  Ajax  Gold  Min.  Co.   (Colo.)         209 

Doonmentary  otridenoe. 

8.  A  bank  named  as  the  payee  of  a  nego- 
tiable draft  and  as  consignee  of  a  bill  of  lad- 
ing attached  furnishes  evidence  of  its  own- 
ership by  showing  its  possession  of  and  ex- 
hibiting these  documents.  Tolerton  &  S.  Co. 
V.  Anglo-California  Bank  (Iowa)  777 

0.  A  void  order  under  which  a  city  treas- 
urer paid  out  money  of  the  city  as  a  loan 
is  admissible  to  prove  that  the  city  actually 
loaned  the  money,  although  the  order  would 
afford  no  protection  to  the  treasurer  because 
it  did  not  show  the  purpose  for  which  it 
was  drawn,  as  required  by  Minn.  Spec. 
Laws  1883,  chap.  5,  8  31.  Fergus  Falls  v. 
Fergus  Falls  Hotel  Co.    (Minn.)  170 

ParoL 

10.  Parol  evidence  is  competent  to  show 
the  contract  under  which  grain  was  deliv- 
ered and  received,  although  the  transaction 
was  evidenced  by  load  checks,  where  the  cus- 
tom is  to  give  a  check  as  each  load  is  drawn, 
and,  when  the  delivery  is  completed,  to  give 
a  receipt  for  the  entire  amount,  evidencing 
the  contract.  Anderson  v.  Portland  Flour- 
ing Mills  Co.  (Or.)  235 
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11.  Warehouse  receipts  are  not  brought 
within  the  rule  that  parol  evidence  is  not 
admissible  to  establish  liability  upon  com- 
mercial paper,  by  a  statute  making  them 
negotiable  so  that  indorsement  will  transfer 
title.  Id. 

12.  Parol  evidence  may  be  introduced  to 
show  that  the  true  consideration  for  a  trans- 
fer of  land  was  not  that  named  in  the  deed, 
but  the  payment  of  a  d«bt  of  the  grantor  to 
the  grantee,  and  that  both  parties  under- 
stood that  the  money  paid  by  the  grantee 
was  to  be  repaid  to  him  by  the  grantor. 
Stone  y.  Minter  (Ga.)  356 

13.  Oral  evidence  that  no  ore  had  been 
discovered  on  mining  claims  at  the  time  of 
their  location  is  inadmissible  in  case  of  a 
conflict  between  those  clainfs  and  a  subse- 
quent tunnel-site  location,  where  patents  for 
the  claims  have  been  issued.  Calhoun  Gold 
Min.  Co.  V.  Ajax  Gold  Min.  Ca  (Colo.)    209 

Opinloiia. 

14.  A  professor  of  physics  of  twenty-four 
years*  experience,  who  has  traveled  10,000 
miles  and  made  experiments  on  the  effect  of 
a  moving  train  on  the  air  around  it,  cannot 
express  the  opinion,  as  an  expert  witness, 
that  the  tendency  of  a  train  of  a  certain 
length  moving  at  a  certain  speed  would  be 
to  suck  persons  standing  near  it  under  its 
wheels,  if  he  is  not  shown  to  have  any  knowl- 
edge of  that  fact  by  reading,  experiment,  or 
obiervation.  Graney  v.  St.  Louis,  I.  M.  & 
8.  R.  Co.  (Mo.)  153 

15.  An  expert  witness  cannot  give  his 
opinion  as  to  one  of  the  disputed  facts  of  the 
case.  Id. 

16.  Witnesses  cannot  testify  thai  smoke 
from  a  certain  chimney  is  of  such  a  charac- 
ter as  to  be  dangerous  to  health,  life,  or 
property  of  persons  living  in  the  vicinity  or 
to  the  public  at  large,  or  that  it  constitutes 
a  public  nuisance,  since  this  would  not  be  to 
state  facts,  but  opinions.  Moses  ▼.  United 
States  (App.  D.  C.)  532 

PriTilesed  oommunioationa. 

17.  A  communication  in  regard  to  a  con- 
tract, made  by  a  client  to  his  attorney  in  the 
presence  of  the  other  party  to  the  contract, 
is  not  a  privileged  communication,  within 
Ga.  Civ.  Code,  §  5271,  providing  that  no  at- 
torney shall  be  competent  or  compellable  to 
testify  in  any  court  in  regard  to  any  mat- 
ter, knowledge  of  which  he  may  have  ac- 
quired from  his  client  by  virtue  of  his  rela- 
tion as   attorney.     Stone   ▼.  Minter    (Ga.) 

356 

18.  Privileged  communications  which  can- 
not themselves  form  the  basis  for  an  action 
of  blander  are  not  admissible  for  the  purpose 
of  showing  malice  in  other  communications. 
Shinglemeyer  v.  Wright    (Mich.)  129 

Aeta  and  deolarationa. 

19.  Declarations  of  an  assured  touching 
the  condition  of  his  health  about  the  time  of 
the  issuance  of  the  policy  are  admissible 
upon  the  issue  of  fraud  in  its  procurement. 
Welch  V.  Union  C.  L.  Ins.  Co.  (Iowa)       774 

20.  Testimony  as  to  preparations  for  mar- 
50  L.  R.  A. 


riage  made  by  one  party  in  the  abaenoe  •/ 
the  other,  and  in  no  way  connected  with  him, 
is  inadmissible  to  prove  the  promise  of  mar- 
riage or  assent  thereto,  in  an  action  for 
breach  of  promise  of  marriage.  Hahn  t. 
Bettingen  (Minn.)  669 

21.  Upon  the  question  whether  dealings 
with  persons  who  ineffectually  attempted  to 
form  a  corporation  were  with  the  eorpora- 
tion  or  with  the  individuals,  evidence  ia  ad- 
missible of  statements  made  by  the  corpo- 
rate agent  at  the  time,  of  the  understanding 
of  the  person  dealing  with  the  concern,  and 
of  affidavits  filed  by  the  corporate  officers 
with  the  secretary  of  state,  claiming  to  be  a 
partnership.    Slocum  v.  Head  (Wis.)       324 

Relevaney  and  materiality. 

22.  The  operation  of  a  train  with  a  ooach 
in  front  may  be  shown  to  be  unsafe,  in  an  ac- 
tion to  recover  for  injuries  to  a  passenger 
by  the  derailment  of  the  train.  Louisville 
&  N.  R.  Co.  v.  Weaver  (Ky.)  881 

23.  Evidence  that  no  smoke-consuming  ap- 
pliance known  will  prevent  the  emission  of 
all  black  smoke  from  furnaces  buminf  soft 
coal  is  immaterial  upon  a  prosecution  for  vi- 
olation of  a  statute  declaring  sudi  emission 
to  be  a  nuisance.  Moses  ▼.  United  States 
(App.  D.  C.)  532 

24.  Evidence  that  certain  neighbors  may 
not  have  sustained  injury  to  property  or 
health  from  the  smoke  of  a  chimney  is  not 
admissible  in  support  of  a  defense  to  a  prose- 
cution for  the  violation  of  a  statute  which 
declares  the  smoke  a  public  nuisance.  Id. 

Weight;  snilleieiioy. 

25.  The  presumption  of  intention  to 
charge  legacies  on  real  estate,  arising  from 
the  absence  of  personalty  from  which  to  pay 
Uiem,  is  not  overcome  by  the  fact  that  the 
real  estate  is  all  devised  to  testatrix's  hua- 
band,  part  in  fee  and  part  for  life  with  re- 
mainder to  a  stranger,  and  that  the  husband 
is  residuary  legatee.    Re  Lutz  (Mo.)       847 

26.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  in  case  property 
is  set  on  fire  by  sparks  from  a  locomotive  ia 
not  sufficient  to  make  a  conflict  of  evidence 
which  will  take  the  case  to  the  jury,  when 
there  is  undisputed  proof  of  due  care  in  the 
construction  and  operation  of  the  locomotive. 
Louisville  &  N.  R.  Oo.  v.  Marbury  Lumber 
Co.  (Ala.)  620 

27.  Proof  that  cotton  60  feet  from  a  rail- 
road track  was  set  on  fire  by  sparks  from  a 
locomotive,  and  that  the  train  was  running 
at  an  uniwual  speed,  where  the  speed  waa 
not  limited  by  law,  will  not  be  sufficient  to 
take  the  case  to  the  jury  on  the  question  of 
the  railroad  company's  negligence,  where  the 
prima  facie  presumption  of  negligence  raised 
by  the  fact  of  communicating  the  fire  has 
been  rebutted  by  undisputed  testimony  of 
due  care  in  the  construction  and  operation 
of  the  engine.  Id. 

28.  Proof  of  ejection  from  a  street  car  by 
the  conductor  only  is  not  sufficient  to  sus- 
tain a  cause  of  action  under  a  complaint  al- 
leging that  the  ejection  was  made  by  the 
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nnited  efforta  of  the  conductor  and  motor- 
mail.  Bowie  V.  Birmingham  Railway  &  E. 
Oo..  (Ala.)  632 

29.  An  allegation  in  a  complaint,  that  a 
boy  was  sucked  imder  a  train  by  its  velocityi 
is  not  supported  by  evidence  that  the  wind 
turned  hun  around  and  made  him  fall,  and 
that  he  rolled  under  the  cars.  Graney  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.)  153 

NoTBS  AND  Briefs. 

Evidence;  judicial  notice  of  scientific 
facts.  154 

Presumption  of  negligence  in  ease  of  in- 
jury to  servant.  48 

Presumption  as  to  negligence  in  case  of 
fire.  621 

Presumption  as  to  lawful  rate  of  speed  of 
train.  153 

Presumption  as  to  evidence.  621 

Presumption  a's  to  legality  of  marriage. 

180 
Oral,  as  to  party  liable  on  note.  23C 

Of  purpose  for  which  negotiable  paper  was 
given;  of  lack  of  consideration.  498 

Ck>nfidential   communication  to  attorney. 

357 

Statements  or  acts  of  agent  to  prove 
agency.  602 

EXECUTION. 

See  Liens,  Notes  and  Briefs. 

EXECUTORS      AND     ADMINISTltA- 
TORS. 

Necessity  of  Bond  on  Appeal  in  Will 
Contest,  see  Appeal  and  EIrbor,  1. 

Jurisdiction  of  Probate  Court  to  Re- 
voke Administration,  see  Appeal 
AND  Eebor,  17. 

1.  Administration  granted  during  the 
time  of  a  will  contest  under  Mo.  Rev.  Stat. 
1889,  S  13,  continues  during  the  pendency  of 
an  appeal  from  the  circuit  court  to  the  su- 
preme court.  State  ex  rel.  Hamilton  v. 
Guinotte  (Mo.)  787 

2.  A  probate  court  loses  jurisdiction  over 
the  administration  of  a  decedent's  estate 
when  suit  is  brought  in  the  circuit  court, 
under  Mo.  Rev.  Stat.  1889,  §  8888,  to  contest 
a  will,  and  it  therefore  cannot  revoke  the  ap- 
pointment of  an  administrator  pendente  lite 
while  an  appeal  from  the^  decision  of  the  cir- 
cuit court  u  pending.  Id. 

3.  The  administrator  of  one  who,  during 
the  owner's  lifetime,  died  in  possession  of 
chattels  under  an  agreement  by  which  she 
was  to  have  the  use  of  them  during  her  life 
and  that  of  the  owner,  has  no  title  which 
will  support  an  action  for  their  possession 
against  a  third  person  who  wrongfully  took 
possession  of  them  after  the  death  of  the 
bailee,  but  such  action  must  be  brousftit  by 
the  owner.     Salter  v.   Sutherland    (Mich.) 

140 

4.  Flowers  to  the  value  of  $15  ordered  by 
the  housekeeper  of  a  deceased  person  ma}*  be 


expenses,  where  he  leaves  no  widow,  or  chil- 
dren and  his  estate  is  valued  at  $6,000. 
O'Reilly  v.  Kelly  (R.  I.)  483 

Notes  and  Briefs. 

Executors  and  administrators;  cause  of 
action  for  death  as  asset  for  purpose  of  ad- 
ministration. 816 

Estate  deemed  in  custody  of  law.        788 

EXECUTORY  DEVISE. 

Limited  on  Words  Importing  Indefinite 
Failure  of  Issue,  see  Real  I*rop- 
erty,  4. 

EXEMPTION. 

Of  Wages,  see  Garnish ment. 

Nonresidence  or  Removal  as  Affecting, 
see  Levy  and  Seizure,  1-3. 

Resumption  of  Residence  Entitling  to, 
see  Levy  and  Seizure,  4. 

Constructi<Mi  of  Statute  Securing  to  La- 
borers, see  Statutes,  5. 

EXHIBITION. 

Of  Fireworks,  Injury  to  Spectator,  see 
Master  and  Servant,  4;  Ne(sli- 
oence,  3. 

Notes  and  Briefs. 

Exhibitions;  injury  to  spectator  at;  lia- 
bility of  proprietor  or  owner  of  premises. 
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Failure  to  Qualify,  see  Evidence,  14. 
Testimony  as  to  Disputed  Fact,  see  Evi- 
dence, 16. 

EXPLOSION.  ' 

In  Fireworks  Exhibition,  Liability  of 
Owner  of  Park,  see  Negligence,  3. 

EXPRESS  COMPANIES. 

An  express  company  doing  business  out- 
side of  the  state  of  its  origin,  though  it  be 
not  a  corporation,  but  a  partnership  entitled 
to  do  business  there  without  permission,  and 
as  free  from  the  control  and  visitorial  power 
of  the  state  as  any  other  individual  or  part- 
nership, is  subject,  as  a  common  carrier,  to 
public  control  and  regulation,  and  therefore 
may  be  compelled  to  give  information  to  the 
state  as  to  all  its  property  and  business 
within  the  state,  as  a  basis  for  such  public 
regulation  of  its  business,  but  not  as  to  its 
property  out  of  the  state  nor  as  to  its  in- 
terstate business,  except  so  far  as  necessary 
to  enable  the  state  authorities  to  discharge 
their  duties  as  to  its  business  and  property 
within  the  state.  State  ex  rel.  Railroad  & 
W.  Com.  V.  United  States  Exp.  Co.  (Minn.) 

667 
FAXSE  IMPRISONMENT. 

liability  of  Sureties  on  Mayor's  Bond, 
see  Bonds,  2. 

One  who  charges  another  with  crime  is 
not  liable  for  false  imprisonment  on  account 
of  an  arrest  made  by  an  officer  without  any 
request  from  him,  and  when  the  person  ar* 
rested  sent  for  the  officer  for  the  express 

charged  to  his  estate  as  necessary  funeral '  purpose  of  having  the  accusation  repeated 

50  L.  R.  A.  57 


Falsb  Rbpbbsbhtatiovs— Fobobbt. 


Ill   his   presence.    Shinglem^er   y.  Wright 
(Mich.)  129 


See  Contracts,  7. 

TBLLOW  SEBVAHT. 

See  Masteb  ahd  Sebvakt,  Notes  and 


Injimctioii  against  Malicious  Erection, 

see  Bx7iu>iiT08. 
Prohibition  of  Malicious  Construction, 

see  CoNSTrnmoNAi.  Law,  26. 

1.  Maliciously  to  erect  an  unsightly  high 
board  fence  on  one's  own  property  in  such  a 
way  as  to  obstruct  the  passage  of  light  and 
air  and  obstruct  the  view  to  and  from  a 
neighbor's  dwelling,  by  reason  of  which  its 
Talue  is  injured  and  the  use  of  the  house  as 
a  dwelling  place  will  have  to  be  abandoned, 
is  not  an  actionable  wrong.  Metzger  v. 
Hochrein  (Wis.)  305 

2.  One  who  builds  a  fence  8  or  9  feet  high, 
darkening  the  windows  of  his  neighbor's 
house  and  impairing  its  rental  value,  will  be 
deemed  to  have  been  actuated  by  malevo- 
lence in  building  that  part  of  the  fence  which 
is  more  than  5  feet  high,  so  as  to  bring  it 
within  the  terms  of  a  s&tute  authorizing  an 
injunction  against  a  structure  erected  to 
spite  or  injure  a  neighbor,  where  he  admits 
that  a  fence  5  feet  high  would  serve  every 
purpose,  and  that  he  would  not  have  built  the 
fence  as  high  as  he  did  if  his  neighbor  had 
helped  him  build  a  division  fence,  and  had 
put  an  eaves  trough  upon  her  house  to  pre- 
vent water  running  from  her  roof  upon  his 
premises,  as  he  requested  her  to  do.  Kara- 
sek  V.  Peier  (Wash.)  345 

3.  A  fence  is  a  "structure,"  within  the 
meaning  of  Ballinger's  (Wash.)  Anno.  Codes 
ft  Stat.  S  5433  (2  Hill's  Anno.  Stat.  &  Codes, 
8  208 ) ,  providing  that  an  injunction  may  be 
granted  to  restrain  the  malicious  erection, 
by  any  owner  or  lessee  of  land,  of  any  struc- 
ture intended  to  spite,  injure,  or  annoy  an 
adjoining  proprietor,  and  tha!t,  where  such 
a  structure  hss  been  erected,  a  mandatory 
injunction  will  lie  to  compel  its  removal.  Id. 

4.  Ko  restraint  of  an  act  not  prohibited  by 
any  law  is  authorized  by  Ballinger's 
(Wash.)  Anno.  Codes  &  Stat.  S  5433  (2 
Hill's  Anno.  Stat  &  Codes,  S  268),  providing 
for  an  injunction  against  the  malicious  erec- 
tion or  maintenance  of  any  structure  to 
spite,  injure,  or  annoy  a  neighbor,  although 
the  legislature  does  not  expressly  declare 
such  structure  illegal,  since  it  does  so  in  le- 
gal effect  by  providing  a  remedy  against  it. 

Id. 
Notes  and  Briefs. 

Fences:  malicious;  liability  for  making. 

305 

Statute  against  malicious  structures.  345 


Excessiveness  of,  for  Gaming,  see  Cbiic- 
iNAL  Law,  3. 

50  L.  R.  A. 


Presumptions,  etc.,  as  to  Railroad**  Neg- 
ligence, see  EviiwxcK,  5,  26,  27. 

SuiDciency  of  Allegation  of  Railroad^ 
Negligence,  see  PLSADn^G,  2. 

Placing  Cotton  Near  Railroad  Trad^  sec 
Pboximate  Cause;  Railsoads,  3. 


Liability  for   Explosion  of, 
ge:!CE,  3. 

Bombs  are  not  within  the  prohibition  of 
N.  J.  Gen.  Stat  p.  1478,  prohibiting  the 
vending,  bumiiig,  or  exploding  of  firecra^- 
ers,  squibs,  turpentine  balls,  or  fire  aerpenta. 
Sebeck  v.  Plattdeutsche  Volksfest  Verein 
(N.  J.  Err.  &App.)  199 

Notes  akd  Bbiefs. 

Fireworks;  injury  to  spectator  by  explo- 
sion of.  199 


FIXTURES. 

1.  Wagon  scales  set  upon  a  foundation  of 
stone  and  mortar  within  which  the  platform 
is  himg,  and  from  which  supporting  rods  ex- 
tend through  the  wall  under  a  building, 
through  its  floor  to  the  beam  on  the  inside, 
where  the  weight  is  ascertained,  are  fixtures, 
when  they  are  set  up  for  the  express  pur- 
poses of  the  bu&iness,  and  everytliin^  ind^ 
cates  that  they  are  intended  to  remain  per- 
manently where  located.  Thomson  ▼.  Smith 
(Iowa)  780 

2.  Wagon  scales  sold  on  oondition  thst 
title  be  retained  in  the  vendor  until  the  pur- 
chase price  is  paid,  but  which  the  vendee  is 
allowed  to  set  up  on  his  premises  for  use  in 
hip  business  in  such  a  way  as  to  make  them 
a  fixture,  will  pass  to  a  purchaser  of  the 
property  at  sheriiTs  sale,  who  buys  in  gcod 
faith  without  notice  of  the  vendor's  claim. 

Id. 

Notes  and  Bbiefs. 
Fixtures;  wagon  scales  as.  780 


FliOWERS. 

Part  of  Funeral  Expenses,  see  Execu- 
tors AXD  AuiaXISTRATOBS,  4. 

FOREOrOSURE. 

See  MOBTGAGB. 

FOBOERT. 

Search    Warrant    for    Forged    Trade- 
marks, etc.,  see  Search,  1. 

Isabels  and  trademarks  are  not  the  subject 
of  forgery  at  common  law, — at  least  where 
the  trademark  or  label  cannot  be  made  the 
basis  for  a  suit  against  the  alleged  issuer  for 
deceit  or  warranty.    White  v.  Wagar  (111.) 

00 

Notes  and  Bbiefs. 

Forgery;  what  are  forged  instruments;  of 
trademark  or  label.  61 
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To  Corporation  Subsequently  Chartered, 

see  COBPOBATIONS,  5. 

Action  to  Annul  or  Vacate  Municipal 
Orant^  see  LiiaTATioif  or  AcnoNS, 
1. 


AHD  FRAUDULENT  OON« 
VETAN0E8. 

Estoppel  of  Insurer  ae  to,  by  Medical 
Examiner's  Certificate,  see  Insub- 
ANCB,  10. 

As  to  Insurance,  see  Insttbangb,  2. 

Mere  suppression  by  a  debtor  of  the  fact 
that  negotiations  are  pending  for  a  sale  of 
the  plant  of  a  corporation,  shares  of  stock 
in  which  he  has  pledged  aa  collateral  securi- 
ty for  his  debt,  and  that  such  sale  will  more 
than  double  the  value  of  the  stock,  is  not  a 
fraudulent  concealment  which  will  inval- 
idate an  agreement  by  the  creditor  to  release 
the  collateral  and  abate  a  portion  of  the 
debt  in  consideration  of  its  immediate  pay- 
ment some  months  before  maturity,  since 
the  debtor  occupies  no  fiduciary  relation, 
and  is  under  no  obligation  to  speak.  Chic- 
ora  Fertilizer  Co.  v.  Dunan  (Md.)  401 

FREE  BfASONS. 

Taxation  of  Lodge  Building,  see  Taxes, 
5. 

FUHERAI.    EXPENSES. 

Flowers,   see  Executobs  ahd  Admin- 

I8TBAT0BS,  4. 

GAMBLING. 

See  Gaming. 


LAWS. 

Registration  and  License  of  Guides,  see 
Constitutional  Law,  0. 

GAMING. 

Guaranty  of  Equal  Protection,  see  Con- 
stitutional Law,  7. 

Options  on  Commodities  Prohibited,  see 
Constitutional  Law,  24. 

Excessiveness  of  Fine,  see  Criminal 
Law,  3. 

Ordinance  Prohibiting,  where  Statutory 
Regulation  of,  see  Municipal  Gob- 
pobations,  5. 

A  private  room  in  a  hotel,  rented  by  the 
occupant,  is  his  "place"  or  his  "house"  with- 
in the  meaning  of  an  ordinance  making  it 
unlawful  to  permit  gaming  in  any  person's 
inclosure,  place,  or  house.  Greenville  v. 
Kemmis  (S.  C.)  725 


Notes  and  Briefs. 
Gaming;  laws  against. 
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GARBAGE. 

Requiring   License  as   Scavengers,   see 
Constitutional  Law,  19. 

GARNISHMENT. 

Construction  of  Statute  Exempting  La- 
borers, see  Statutes,  5. 

Successive  garnishments  of  wages,  begun 
50  L.  R.  A. 


for  the  purpose  of  accumulating  in  the  hands 
of  the  garnishee  moneys  which  are  exempt 
from  such  process,  but  which  the  creditor 
attempts  to  reach  by  a  new  garnishment  af- 
ter the  expiration  of  the  thirty  days  for 
which,  under  Minn.  Gen.  Stat  1894,  §  5314, 
wages  were  exempt,  constitute  an  abuse  of 
legal  process  which  the  court  will  not  sanc- 
tion.   Rustad  T.  Bishop  (Minn.)  168 

Notes  and  Briefs. 

Gktmishment;  right  to  examine  garnishee; 
privilege  of  further  disclosure;  liability  de- 
termined from  disclosure  alone;  as  statutory 
remedy;  successive  garnishments;  statutory 
exemption.  168 

GAS. 

Pumping  of,  to  Injury  of  Other  Proprie- 
tors, see  Mines,  13,  14. 

GOODWnX. 

Infringement  of  Right  to  Use  of  Trade 
Designation  by  Purchaser,  see 
Tbapkmark,  3. 


GRAIN. 

See  Wabehouseicen. 
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GUIDING. 

Registration  and  License  of  Persons  En- 
gaged in,  see  Constitutional 
Law,  9. 

Whether  Person  Engaged  in.  Question 
for  Jury,  see  Trial,  6. 

HACKS. 

An  exclusive  privilege  given  by  a  railroad 
company  to  one  baggage-transfer  company, 
of  entering  the  railroad  depot  to  solicit  busi- 
ness, without  interfering  with  the  right  of 
a  rival  company  to  receive  and  deliver  bag- 
gage at  the  station,  is  not  in  violation  of 
Va.  act  March  3,  1892,  'prohibiting  any  un- 
due or  unreasonable  preference  by  any  com- 
mon carrier  to  any  person,  since  this  stat- 
ute, which  was  adopted  from  England,  had 
been  previously  construed  by  the  English 
courts  to  apply  only  to  preferences  by  com- 
mon carriers  in  respect  to  their  services  as 
carriers.  Norfolk  &  W.  R.  Co.  v.  Old  Do- 
minion Baggage  Transfer  Co.   (Va.)       722 


Boards  of;  Grant  of  Power  to  Adopt 
Rules  and  Regulations,  see  Consti- 
tutional Law,  4. 

Regulation  of  Schools  in  Case  of  Small- 
pox, see  Schools. 

Notes  and  Briefs. 

Health;  powers  of  state  boards  of;  regu- 
lation as  to  vaccination.  C5 


See  Descent  and  DiSTsiBtrriON. 

HIGHWAYS. 

Bicycle   Not    Carriage   within  Statute, 

see  Bicycles. 
Damages  for  Cutting  off  Access  from 
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Holidays;  Hosband  and  Wife. 


Abutting    Property,   see   Emittrnt 

Domain,  2. 
Approach   to   Bridge   in,  see  Eminent 

Domain,  3. 
Estoppel  of  Municipality  as  to  Validity 

of  Contract  to  Maintain  Bridge,  see 

Estoppel,  2. 
Bridge  Approach  Established  as  Grade, 

Abutting  Owner's  Rights,  see  Stat- 
utes, 9. 
Riparian  Rights  in  Public,  see  Waters, 

4. 

1.  Delegation  to  a  municipality  of  au- 
thority to  fix  and  establish  its  street  grades 
will  not  deprive  the  legislature  of  power  to 
do  so  by  its  own  direct  act.  Brand  v.  Mult- 
nomah County  (Or.)  389 

2.  An  establishment  of  the  grade  of  a 
street  will  be  effected  by  a  statute  providing 
for  the  construction  of  a  bridge  with  an  ap- 
proach along  such  street,  which  shall  con- 
form to  the  grade  of  a  cross  street,  which 
is  higher  than  the  surface  of  that  occupied 
by  the  approach,  as  it  has  been  previously 
used,  but  the  grade  of  which  has  never  been 
established.  Id. 

3.  No  right  is  ffiven  to  a  telegraph  com- 
pany, as  against  aoutting  owners,  to  use  the 
streets  for  telegraph  purposes,  by  Wis.  Terr. 
Laws  1848,  p.  257,  which  gives  the  right  to 
construct  such  lines,  as  this  is  intended  to 
confer  the  right  only  as  against  the  public. 
Krueger  v.  Wisconsin  Teleph.  Co.  (Wis.) 

298 

4.  Telephone  poles  and  wires  constitute 
an  additional  burden  upon  a  street,  for 
which  compensation  must  be  made  to  the 
owners  of  the  land  as  a  condition  of  such 
use.  Id. 

5.  The  use  of  a  public  street  cannot  be 
granted  to  a  private  corporation  for  uses 
which  constitute  a  private  nuisance  and  re- 
sult in  injury  to  abutting  owners,  either  by 
legislative  enactment  or  a  city  ordinance, 
except  upon  making  compensation  for  such 
injury.  Chicago  G.  W.  R.  Co.  v.  First  M.  E. 
Church  (C.  C.  App.  8th  C.)  488 

6.  A  private  corporation  has  no  more 
right  than  a  private  person  to  erect  and 
maintain  a  nuisance  on  its  own  premises  or 
in  a  public  street,  which  has  the  effect  to 
deprive  an  adjacent  or  abutting  owner  of 
the  beneficial  use  of  his  property,  without 
making  compensation  for  the  injury.        Id. 

7.  A  grant  of  the  right  to  operate  and 
maintain  a  railroad  in  a  certain  street  gives 
no  authority  to  erect  and  maintain  a  water 
tank  therein.  Id. 

8.  A  railway  company  is  not  relieved  of 
its  common-law  duty  to  construct  and  main- 
tain a  safe  and  suitable  means  of  passage 
over  a  city  street,  made  necessary  by  the  oc- 
cupation of  the  street  by  its  tracks,  by  Minn. 
Spec.  Laws  1885,  chap.  7,  §  3,  providing  that 
the  city  may  build  a  bridge  and  the  ap- 
proaches thereto,  in  any  street  or  highway 
of  the  city,  over  railway  tracks  or  other 
places.  State  ex  rel.  St.  Paul  v.  Minnesota 
Transfer  R.  Co.  (Minn.)  656 
50  L.  R.  A. 


9.  A  contract  by  a  city  to  maintain  for 
all  future  time  a  bridge  erected  by  a  rail- 
way company  over  a  public  street,  which  is 
made  necessary  by  the  occupation  of  the 
street  by  the  railway  tracks,  is  ultra  vires, 
and  cannot  be  set  up  by  the  company  to  de- 
feat an  action  of  mandamus  to  compel  it  to 
make  necessary  repairs  to  the  bridge.  Id. 

10.  A  railway  company  occupying  a  public 
highway  with  its  tracks  is  bound  to  restore 
the  street,  by  some  reasonably  safe  and  con- 
venient means,  to  its  former  condition  of 
usefulness;  and  this  duty  is  a  continuing 
one,  and  includes  the  making  of  such  repairs 
as  may  become  necessary.  Id. 

11.  The  closing  of  a  roadway  left  at  the 
old  grade  for  the  accommodation  of  abut- 
ting owners,  when  changing  the  surface  of  a 
street  to  the  grade  established  by  the  legis- 
lature to  fit  it  for  a  bridge  approach,  so  that 
access  from  the  lots  of  such  owners  to  the 
street  is  cut  off,  gives  them  no  right  of  ac- 
tion, although  it  purports  to  be  done  under 
authority  of  the  municipality  given  upon 
condition  that  such  owners  consent,  if  such 
authority  was  not  necessary  and  there  was 
no  intention  to  change  the  grade  as  estab- 
lished.   Brand  v.  Multnomah  County  (Or.) 

389 

12.  A  city  is  liable  for  fatal  injuries  to  a 
railroad  switchman,  caused  by  a  dangerous 
defect  in  the  planking  between  the  rails  of 
the  railroad  track  where  it  crossed  the  street, 
of  which  the  city  had,  or  ought  to  have  had, 
knowledge,  notwithstanding  the  fact  that  the 
railroad  company,  in  whose  service  the 
switchman  was  engaged  at  the  time  of  the 
injury,  was  by  contract  with  the  city  re- 
quired to  keep  the  crossing  in  safe  condi- 
tion.   Kansas  City  v.  Orr  (Kan.)  73:1 

Notes  and  Bbiefs. 

Highway;  liability  of  city  for  def(^ct  in: 
injury  by  use  of,  on  Sunday.  783 

Contract  between  railroad  and  city  as  to 
bridge  in.  657 

For  what  improvemnt  used;  railroads  in. 

489 

Rights  of  landowner  in;  extent  of  dedica- 
tion ;  lawful  uses  of ;  placing  telephone  poles 
in.  299 

Change  of  grade:  lawfulness  of  structure 
in;  bridge  approach  in.  391 

HOLIDAYS. 

Notes  and  Briefs. 

Holidays ;  right  of  school  teacher  to  salary 
on.  374 


HUSBAND  AND  WIFE. 

Contract  for  Division   of  Recovery    in 

Divorce  Suit,  see  Attorneys,  S. 
Action   in    Wife's    Name   for    Personal 

Tort,  see  Conflict  of  Laws,  3. 
Statute    Prohibiting    Abandonment    of 

Wife,    see    Constitutional    Law, 

13. 
Damages  for  Breach  of  Promise  Not  Kn- 
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banced  by  Loss  of  Otber  Opportuni- 
ty, see  Damages,  3. 

As  to  Dower,  see  Do^'er. 

Divorced  Wife's  Rigbt  to  Life  Insur- 
ance, see  Insurance,  15. 

Enforcement  of  Contract  for  Attorney's 
Services  in  Divorce  Suit,  see  Spe- 
cific Performance,  5. 

1.  A  valid  oommon-law  marriage  exists  be- 
tween persons  who  have  in  good  faith  been 
formally  married  when  one  of  them  was  un- 
der a  legal  disability,  and  who  continue  to 
live  together  without  any  new  ceremony  af- 
ter the  disability  is  removed,  thinking  there 
is  no  necessity  for  a  new  marriage,  and  de- 
clare that  they  are  and  will  continue  to  be 
man  and  wife.  Schuchart  v.  Schuchart 
(Kan.)  180 

2.  A  wife  may  maintain  an  action  against 
one  who  entices  her  husband  from  her  and 
alienates  his  affections,  under  Ky.  Stat.  § 
2128,  giving  to  the  wife  a  right  to  sue  and 
be  sued  as  a  single  woman.  Dietzman  v. 
Mullin   (Ky.)  808 

Notes  and  Briefs. 

Husband  and  wife;  legality  of  common- 
law  marriage.  180 

Kight  of  action  for  injury  to  wife.      816 

Cause  for  divorce.  97 

Enforcement  of  contract  for  alimony.  649 

Custody  and  domicil  of  child  after  divorce. 

663 
Actions  for  alienation  of  affections.    808 

IMITATIONS. 

The  false  designation  of  washboards  as 
"aluminum,"  when  the  metal  used  on  them 
is  xinc,  does  not  constitute  unlawful  compe- 
tition against  a  manufacturer  of  aluminum 
washboards,  who,  by  virtue  of  a  monopoly  in 
the  supply  of  that  metal,  is  the  only  person 
who  does  or  can  furnish  such  articles,  where 
there*  ia  no  attempt  to  represent  the  zinc 
boards  as  those  of  his  manufacture.  Ameri- 
can Washboard  Co.  v.  Saginaw  Mfg.  Co.  (C. 
C.  App.OthC.)  609 

See  also  Trademark. 

Notes  and  Briefs. 

Imitations;  unlawful  competition  by;  de- 
ceptive similarity.  609 

INCOMPETENT   PERSONS. 

Statute  Charging   JSlaintenance  on   Es- 
tate, see  Constitutional  Law,  10. 

A  person  who  has  no  delusions,  but  is 
more  than  ordinarily  intelligent,  with  mem- 
ory unimpaired,  and  who  appreciates  exact- 
ly the  nature  of  a  criminal  charge  against 
him  and  his  relations  to  the  proceeding,  and 
who,  so  far  at  mental  operations  are  con- 
cerned, is  as  sane  as  men  are  ordinarily, 
though,  on  account  of  a  serious  illness  re- 
sulting from  indulgence  in  the  excessive  use 
of  intoxicating  drink  his  brain  is  affected  so 
as  to  change  his  character,  whereby  he  han 
lost  ambition,  become  aimless  and  trifling, 
and  has  deteriorated  in  moral  character, 
50  L.  R.  a. 


while  his  appetite  for  intoxicants  has  become 
uncontrollable  at  frequent  intervals,  so  that, 
if  at  liberty,  he  will  inevitably  take  to  drink- 
ing, and  when  under  the  influence  of  intoxi- 
cants will  be  dangerous,  is  not  insane  within 
the  meaning  of  statutes  providing  for  the  re- 
straint of  lunatics,  but,  if  he  has  been  com- 
mitted to  an  insane  hospital  after  commence- 
ment of  a  prosecution,  is  entitled  to  be  re- 
turned to  the  custody  of  the  sheriff  in  order 
that  the  trial  may  be  proceeded  with.  Re 
Buchanan  (Cal.)  378 

Notes  and  Briefs. 

Incompetent  persons;  support  of;  liabil- 
ity of  estates  of.  351 

INDEPENDENT  CONTRACTOR. 

Employment  of,  to  Run  Exhibition,  Not 
Relieve  Owner,  see  Master  and 
Servant,  4. 

As  to  Negligence,  see  Negliqencb. 

INDICTMENT. 

1.  An  information  charging  violation  of  a 
statute  declaring  the  "owner,  agent,  lessee, 
or  occupant  of  any  building"  from  the  chim- 
ney of  which  there  shall  issue  black  smoke, 
guilty  of  creating  a  public  nuisance,  is  not 
sufficient  if  it  merely  follows  the  language 
of  the  statute,  but  it  should  charge  that  ac- 
cused did  ''unlawfully  cause,  permit,  and 
allow  the  emission"  of  the  smoke,  thereby 
showing  that  he  had  control  over  the  smoke 
production.  Moses  v.  United  States  (App. 
D.  C.)  632 

2.  An  indictment  is  not  bad  for  duplicity 
or  insufficient  in  law  where  it  charges  but 
one  offense,  and  follows  closely  the  language 
of  the  statute  claimed  to  be  violated,  so  that 
the  offense  charged  and  the  statute  under 
which  the  indictment -is  found  can  be  clear- 
ly identified  and  understood.  State  v.  Snow- 
man (Me.)  544 

INFANTS. 

Presumption  by,  of  Speed  of  Train  at 
Grossing,  see  Railroads,  4. 

INFORBfATION. 

As  to  Business  of  Express  Company  for 
Purposes  of  State  Regulation,  see 
Express  CoMPANf. 

Sufficiency^  of,  see  Indictment,  1. 

INFRINGEMENT. 

See  Trademark;  Imitations. 

INJUNCTION. 

Malicious    Erection   of   Structures,  see 

Buildings. 
To    Abate    Nuisance    by   County,    see 

Counties,  2. 
Against  Maliciously  Erected  Fence,  see 

Fences,  2-4. 

1.  A  water  company's  compliance  with  the 
conditions  of  its  contract  is  not  a  condition 
of  its  right  to  relief  by  injunction  against 
interference  with  the  contract  by  city  ordin- 
ances, where  the  contract  has  not  been  for* 
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felted*  and   canceled,   but    remains    valid. 
Agua  Pura  Co.  v.  Las  Vegas  (N.  M.)       224 

2.  An  injunction  to  compel  the  restora- 
tion of  a  stairvray  will  be  granted  in  favor 
of  the  owner  of  an  easement  in  the  use  of 
it,  where  defendant,  after  a  refusal  of  per- 
mission to  change  the  location  of  the  stair- 
way, and  during  the  pendency  of  an  appeal 
from  a  decision  denying  an  injunction  to  re- 
strain the  threatened  invasion  of  complain- 
ant's easement,  has  proceeded  to  make  the 
change,  with  full  knowledge  of  complain- 
ant's rights  and  the  pendency  of  the  appeal, 
although  the  cost  of  restoring  the  building 
to  its  former  condition  may  be  greater  than 
the  injury  to  complainant.  Ives  v.  Edison 
(Mich.)  134 

3.  Injunction  is  the  proper  remedy  to  pre- 
vent the  unlawful  pumping  of  natural  gas 
to  the  injury  of  other  parties.  Manufac- 
turers' Gas  &  0.  Co.  V.  Indiana  Gas  &  O. 
Co.   (Ind.)  768 

4.  An  unsightly  telephone  pole  erected 
without  right  in  a  street,  where  it  obstructs 
to  some  extent  a  show  window  of  the  owner 
of  the  fee  in  that  part  of  the  street,  consti- 
tutes a  continuing  trespass  against  which  an 
injunction  may  be  granted.  Krueger  v. 
Wisconsin  Teleph.  Co.   (Wis.)  298 

5.  The  expenditure  of  large  sums  of 
money  upon  the  faith  of  a  void  ordinance 
granting  to  an  electric-light  company  an 
exclusive  franchise  to  light  the  streets  of  a 
city  gives  the  company  no  right  to  an  in- 
junction to  restrain  a  grant  to  another  com- 
pany, since  it  was  bound  to  know  the  law 
and  the  restrictions  upon  the  power  of  the 
city.  Clarksburg  Electric  Light  Co.  v. 
Clarksburg  (W.  Va.)  142 

6.  A  mandatory  injunction  order  which 
grants  the  whole  relief  obtainable  in  the 
suit,  and  obedience  to  which  will  be  the  end 
of  the  litigation,  is  void  if  issued  without 
notice,  under  Ky.  Civ.  Code  Prac.  §  276, 
amended  by  Laws  1894,  p.  201,  and  cannot 
be  sustained  as  a  mere  temporary  restrain- 
ing order.    Weaver  v.  Toney  (Ky.)  105 

7.  Irreparable  injury  that  may  result 
from  the  delay  of  giving  notice  for  an  in- 
junction will  not  be  sufficient  to  justify  the 
failure  to  give  notice,  when  there  is  no  ex- 
cuse for  not  filing  the  suit  earlier  while 
there  was  time  to  give  the  notice.  Id. 

Notes  and  Bbiefs. 

Injunction;  to  protect  easements.        134 

INSANE   PERSONS. 

See  Ingokpetent  Persons. 

INSOI.VENCT. 

Personal  Property  in  Other  State,  see 
Conflict  of  Laws. 

Corporation  as  Person  under  Assign- 
ment Law,  see  Cobpobations,  1. 

Trustee  in.  Cannot  Set  Aside  Convey- 
ance, see  Bankbuftgy,  3. 

Notes  and  Bbiefs. 

Insolvency;  filing  claims  by  nonresident; 
effect  of;  assignment  in  other  state.  328 
60  L.  R.  A. 


Suspension  of  state  laws  by  bankruptcy 
act.  641 

Life  insurance  as  assets  of  bankrupt.      33 

INSTRUCTIONS. 

To  Jury,  see  Tbial,  7. 
Consideration   on  Appeal,  see  AppeaIi 
AND  Ebbor,  8, 13,  14. 

mSURANOE. 

Life  Insurance  Policy  Not  Vest  in  Trus- 
tee, Bee  Banb»uptcy,  2. 
Claim  where   Insured   Disappeared,  see 

COMPBOICISE. 

Transfer  of  Action  on  Policy  to  Equity, 

see  Equity,  2. 
Declarations  of  Assured  as  to  Health, 

see  Evidence,  19. 
Allegation  of  Tender  to  Entitle  Insurer 

'  to  Subrogation,  see  Pleading,  3. 
Fraud    in    Statements,    Question     for 

Jury,  see  Tbial,  4. 
Service  on  Foreign  Company,  see  Wbit 

AND  Pboobss. 

Asents. 

1.  An  insurance  adjuster's  presence  at  a 
trial,  in  an  action  by  the  insured  against 
the  party  causing  the  loss,  and  his  state- 
ment as  to  an  agreement  between  the  par- 
ties in  that  case,  that  he  had  no  doubt  that 
a  certain  stipulation  would  meet  with  the 
approval  of  tiie  insurance  company,  is  inef- 
fectual to  bind  the  company  to  an  approval 
thereof,  so  as  to  affect  its  right  of  subroga- 
tion under  its  contract,  where  the  adjuster 
is  not  shown  to  have  any  authority  to  waive 
the  rights  of  the  company  with  respect  to  the 
subrogation.  Packham  v.  German  Fire  Ina 
Co.  (Md.)  828 

Conditions  and  irarrantieap 

2.  The  omission  of  "fraud"  from  the  spec- 
ified grounds  of  contest  of  a  life  insurance 
policy  will  not  preclude  contest  on  that 
ground.  Welch  v.  Union  C.  L.  Ins.  Co. 
(Iowa)  •  774 

3.  A  provision  in  an  insurance  policy, 
that  it  shall  be  incontestable  for  any  cause 
except  misstatement  of  age,  "except  as  here- 
inbefore provided,"  will  not  preclude  the  in- 
surer from  relying  on  the  warranties  con- 
tained in  the  application,  which  is  part  of 
the  contract,  ana  the  statements  in  which 
are  made  the  basis  of  the  policy.  Id. 

4.  A  conveyance  by  the  insured  of  all  his 
interest  in  property  covered  by  a  fire  policy, 
except  an  estate  for  his  life  in  a  house,  does 
not  avoid  the  insurance  on  his  interest  in 
the  house,  under  a  clause  in  the  policy  mak- 
ing it  void  in  case  of  a  change  in  the  situa- 
tion or  circumstances  causing  an  increase  of 
the  risk.  Clinton  v.  Norfolk  Mut.  F.  Ins. 
Co.  (Mass.)  833 

5.  A  deed  of  insured  premises,  reserving  a 
life  estate  in  a  house,  is  not  such  a  sale  of 
the  house  as  will  defeat  the  insurance  on 
the  grantor's  life  interest,  under  a  clause  in 
the  policy  making  the  insurance  void  "if  the 
said  property  be  sold,"  as  a  complete  trans- 
fer of  the  entire  interest  of  the  insured  is 
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neoesaary  to   defeat  the  insurance  thereon. 

Id. 


Forfeiture  and  suepension. 

6.  Failure  to  pay  assessments  will  not  sub- 
ject a  member  of  a  mutual  benefit  society  to 
suspension  without  notice  of  the  arrearage, 
where  the  by-laws  x^uire  each  member  to 
be  notified  as  to  arrears.  Murphy  v.  Inde- 
pendent Order  of  the  S.  &  D.  of  J.  of  A. 
(Miss.)  Ill 

7.  The  conversion  of  a  life  policy  into  a 
nonforfeitable  paid-up  policy  for  a  fixed 
term,  on  a  default  in  the  payment  of  a  pre- 
mium, by  virtue  of  the  provisions  of  the 
contract,  where  the  insured  fails  to  demand, 
after  the  default,  a  reinstatement  of  the  pol- 
icy or  a  paid-up  policy  for  a  smaller  sum,  as 
be  has  an  option  to  do,  makes  it  unnecessary, 
in  case  of  his  death  after  the  expiration  of 
the  stipulated  term,  for  the  insurer  to  give 
the  notice  required  by  N.  Y.  Laws  1877, 
chap.  321,  §  1,  as  a  basis  for  declaring  a  for- 
feiture or  lapse  of  the  policy  for  nonpayment 
of  premium,  since  there  is  neither  a  forfeit- 
ure nor  a  lapse  where  the  term  expires  for 
which  the  risk  is  taken,  although  substan- 
tially the  same  extension  of  the  policy  would 
have  been  given  him  without  any  provision 
therefor  in  the  contract,  by  the  New  York 
net  reserve  statute  (N.  Y.  Laws  1892,  chap. 
690,  §  88 ) ,  the  operation  of  which  would  not 
have  dispensed  with  the  notice  required  for 
forfeiture.  Johnson  v.  New  York  Life  Ins. 
Ck>.  (Iowa)  99 

8.  Failure  of  a  subordinate  lodge  of  a  mu- 
tual benefit  society  to  remit  an  assessment 
to  the  grand  lodge  will  not  forfeit  the  rights 
of  a  member,  although  the  by-laws  provide 
that  the  grand  lodge  shall  not  be  held  for 
neglect  of  duty  of  subordinate  lodges.  Mur- 
phy V.  Independent  Order  of  the  S.  &  D.  of 
J.  of  A.  (Miss.)  Ill 

9.  Provisions  in  by-laws  of  a  mutual  bene- 
fit association,  that  any  member  three 
months  in  arrears  shall  be  declared  nonfinan- 
dal,  and  that  any  m^nber  failing  to  visit 
the  lodge  shall  stand  suspended  until  a  pre- 
scribed fine  is  paid,  unless  he  has  a  lawful 
excuse,  do  not  make  a  member  non financial 
for  failure  to  pay  dues,  until  he  is  three 
months  in  arrears  and  he  has  been  declared 
nonfinancial.  Id. 

EatoppeL 

10.  A  medical  examiner's  certificate  of 
health  will  not  preclude  an  insurer  from  set- 
ting up  fraud  in  procuring  the  policy,  un- 
der a  statute  providing  that  such  certificate 
shall  estop  the  insurer  from  setting  up,  in 
defense  of  a  suit  on  the  policy,  that  assured 
was  not  in  health  when  the  policy  was  is- 
sued "unless  the  same  was  procured  by 
fraud,"  since  fraud  in  procuring  the  certifi- 
cate may  result  in  fraudulently  procuring 
the  policy.  Welch  v.  Union  C.  L.  Ins.  Co. 
(Iowa)  774 


Proofs  of  loss;  appraisal  and  arbitra- 
tion. 

11.  Wilful  failure  of  the  lodge  officers  to 
do  their  duty  towards  collecting  a  death 
claim  of  a  member  of  a  mutual  benefit  socie- 
50  L.  R.  A. 


ty  will  not  forfeit  the  rights  of  the  bene- 
ficiary, who  has  done  all  she  can  in  compli- 
ance with  the  rules  of  the  association. 
Murphy  v.  Independent  Order  of  the  S.  &  D. 
of  J.  of  A.  (Miss.)  Ill 

12.  The  demand  for  the  appraisal,  when  a 
policy  requires  appraisal,  must  be  made  in 
good  faith,  within  a  reasonable  time  after 
proof  of  loss  has  been  furnished,  and  in  such 
direct  and  explicit  terms  that  a  person  of 
ordinary  intelligence  may  fairly  understand 
that  a  submission  to  appraisers  for  an  ascer- 
tainment of  the  loss  is  requested ;  and,  when 
it  is  claimed  the  demand  was  made  in  writ- 
ing, the  instrument^  if  ambiguous,  will  be 
construed  nK>st  strongly  against  the  insur- 
er. Grand  Kapids  Fire  Ins.  Co.  v.  Finn 
(Ohio)  556 

13.  Notice  to  the  insured  to  protect  the 
property  from  further  damage,  and  preserve 
all  that  remains  of  the  property  "until  the 
loss  thereon  has  been  determined  in  the  man- 
ner stipulated  for  in  the  policy,"  and  that 
the  insurer  would  not  pay  any  amount 
claimed  "before  sixty  days  after  the  amount 
of  loss  or  damage  has  been  determined  in 
the  ipanner  stipulated  in  said  policy,"  does 
not  constitute  a  demand  for  a  submission 
to  appraisers  for  an  ascertainment  of  the 
amount  of  the  loss.  Id. 

Interest  in  prooeeds. 

14.  Insurance  on  buildings  burned  after 
the  making  of  a  contract  of  sale  be- 
longs to  the  vendor,  where  the  loss  falls  on 
him  because  the  contract  had  not  been  exe- 
cuted by  transfer  of  possession,  and  the 
validity  of  the  title  was  still  under  investi- 
gation.   Phinizy  v.  Guernsey   (Ga.)        080 

15.  A  woman  named  as  a  beneficiary  in  a 
policy  of  insurance  on  the  life  of  her  hus- 
band does  not  lose  her  right  to  the  proceeds 
of  the  policy  by  reason  of  a  divorce  obtained 
by  her  before  his  death.  Overhiser  v.  Mu- 
tual L.  Ins.  Co.  (Ohio)  552 

As  to  Subrogation,  see  supra,  I;  infra, 
17. 

Riffl&t  of  aotion. 

16.  The  provisions  of  a  policy  of  fire  in- 
surance that,  in  the  event  of  disagreement 
as  to  the  amount  of  the  loss,  it  shall  be  as- 
certained by  appraisers;  that  the  loss  shall 
not  become  payable  until  sixty  days  after 
notice  and  satisfactory  proof  of  the  loss 
have  been  given,  "indudinf^  an  award  by  ap- 
praisers, when  an  appraisal  has  been  re- 
quired;" and  that  no  action  on  the  policy 
shall  be  sustainable  "until  a  full  compliance 
by  the  insured  with  all  the  foregoing  re- 
quirements,"—do  not  make  either  an  ascer- 
tainment of  the  loss  by  appraisers  or  a  de- 
mand by  the  insured  therefor  a  condition 
precedent  to  a  right  of  action  on  the  policy 
to  recover  the  loss,  and  impose  no  obligation 
on  the  insured  to  furnish  an  award  of  ap- 
praisers, except  when  an  appraisal  has  been 
demanded  by  the  insurer.  Grand  Rapids 
Fire  Ins.  Co.  v.  Finn  (Ohio)  555 

17.  An  insured  who  destroys  the  insurer's 
right  of  subrogation  to  a  claim  against  per- 
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Bona  causing  a  loss  of  insured  fixtures,  by 
consenting  to  exclude  any  claim  for  them 
from  the  consideration  of  the  jury  and  from 
the  damages  recovered  in  an  action  by  him 
against  the  party  causing  the  loss  to  reoov- 
er  damages  to  other  larger  interests  than 
the  fixtures,  will  thereby  loee  any  right  of 
action  against  the  insurer  on  account  of  the 
fixtures  under  a  policy  providing  that  on 
payment  of  a  loea  the  assured  shall  assign 
his  claim  against  the  party  causing  it,  or 
prosecute  it  at  the  request  and  expense  and 
for  the  benefit  of  the  insured.  Packham  v. 
German  Fire  Ins.  Go.  (Md.)  828 

Notes  and  Bkiefs. 

Insurance;  rules  of  construction  of  policy. 

99 

Effect  of  fraud ;  stipulations  against  fraud 
as  a  defense.  775 

Effect  of  change  of  title  to  property;  sev- 
erable insurance.  834 

Right  of  subrogation;  effect  of  compro- 
mising action.  829 

Life  insurance  as  assets  of  bankrupt  or  in- 
solvent:—  (I.)  Scope  of  note;  (II.)  bank- 
ruptcy or  insolvency  of  insured  or  assignor 
of  policy:  (a)  policy  payable  at  death  of 
insured:  (1)  policy  payable  to  insured  or 
his  estate  or  personal  representatives;  (2) 
policy  payable  to  wife  of  insured;  (3)  poli- 
cy assigned  or  made  payable  to  creditor: 

(a)  in  general;  (b)  necessity  of  notice  ot 
assignment;  (o)  sufficiency  of  notice  of  as- 
signment; id)  time  of  notice  of  assign- 
ment; {e)  extent  of  creditor's  interest; 
(4)  policy  assigned  to  other  than  creditors; 

(b)  policy  payable  at  specified  date  unless 
insured  dies  sooner:  (1)  policv  payable  to 
insured  if  living;  otherwise  to  his  estate  or 
personal  representatives;  (2)  policy  paya- 
ble to  insured  if  living;  otherwise  to  wife, 
child,  or  other  relatives;  (3)  policy  payable 
to  wife  at  maturity;  (III.)  bankrupt^  or 
insolvency  of  beneficiary  or  assignee;  (IV.) 
summary.  33 

Forfeiture  of  benefit  certificate  by  default 
of  subordinate  lodge.  Ill 

Divorce  as  affecting  wife's  right  to  insur- 
ance upon  her  husband's  life:^)rdinary 
policies  of  life  insurance;  benefit  certifi- 
cates; character  of  divorce.  552 

On  life;  payable  to  wife;  effect  of  di- 
vorce. 553 

Against  fire;  conditions  in  policy;  provi- 
sion as  to  arbitration.  557 

Proceeds  of,  as  real  estate.  681 


Interest  on  the  amount  of  damages  recov- 
ered against  a  carrier  for  delay  in  deliver- 
ing goods  will  not  be  allowed.  Illinois  C. 
R.  Go.  V.  Southern  Seating  &  G.  Go.  (Tenn.) 

729 

INTEB8TATE  COBfMEBCE. 
See  GoMMERCE. 

INTOXICATING  LIQUORS. 

An  ordinance  providing  that  it  shall  be 
50  L.  R.  A. 


unlawful  for  the  proprietor  of  any  saloon  ot 
place  where  intoxicating  liquors  are  sold, 
his  clerks,  agents,  or  employees,  to  enter 
such  place  for  any  purpose  on  Sunday  with- 
out first  obtaining  a  written  permission 
from  the  mayor  or  recorder  of  the  town 
stating  the  length  of  time  he  may  remain 
in  the  saloon,  is  void  because  unreasonable 
and  vesting  an  arbitrary  discretion  in  the 
mayor  or  recorder.  Newbern  v.  McGann 
(Tenn.)  476 

ITINERANT   VENDERS. 

Regulation  and  License  of,  see  Gonstx- 
TUTioNAL  Law,  27;  License,  2,  3. 

One  engaged  in  selling  goods  temporarily 
or  transiently  at  any  place  is  an  itinerant 
vender  within  the  meaning  of  R.  L  Gen. 
Laws,  chap.  103,  as  amended  by  Pub.  Laws, 
chap.  326,  requiring  a  license  for  such  tem- 
porary or  transient  business,  notwithstand- 
ing the  fact  that  he  is  carrying  on  an  estab- 
lished and  permanent  business  elsewhere  in 
the  state.     State  v.  Foster  (R.  I.)  339 

JOINDER. 

See  Action  or  Suit,  Notes  and  Briefs. 

JOINT  DEBTORS. 

Notes  and  Bbiefs. 

Joint  debtors;  due  process  in  service  on. 

677 
JOINT-STOCK   COUFANT. 

A  joint-stock  company  organised  in  the 
state  of  New  York  by  an  agreement  between 
its  members,  and  existing  independent  of 
any  public  grant  or  franchise,  is  not  a  eor- 
poration,  but  a  partner shij^.  State  ex  rel. 
Railroad  &  W.  Com.  v.  United  States  Exp. 
Co.  (Minn.)  667 

JUDGES. 

Right  to  Law  Reports  Distributed  to, 
see  Counties,  1.  ^ 

JUDGMENT. 

Reversal  of,  as  to  Unconstitutionality  of 
Statute  Amended  Pending  Appeal, 
see  Appeal  and  Ebbob,  15. 

The  decision  of  the  board  of  control  cre- 
ated by  Wyo.  act  Dec.  22,  1890,  in  proceed- 
ings to  determine  priorities  of  rights  in  the 
waters  of  the  state,  is  not  res  judicata  of 
the  rights  of  a  claimant  who,  upon  due  no- 
tice, fails  to  appear  and  submit  proofs  of 
his  claims;  and  he  is  not  estopped  from  as- 
serting his  rights  in  the  courts,  since  the 
statute  imposes  no  penalty  for  a  failure  to 
appear,  and  there  is  no  express  limitation 
upon  the  further  assertion  of  his  rights  by 
1^1  proceedings.  Farm  Investment  Co.  v. 
Carpenter  (Wyo.)  747 

JUDICIAI.  NOTICE. 

See  Evidence. 

JUDICIAI*   SALE. 

See  Levy  and  Seizubb. 
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Notes  and  Briefs. 

Judicial  sale;  right  of  trustee  to  purchase 
at.  276 

JITBISDICTION. 

See  Appeal  and   Ebbob,   17;    Ck>UBTs. 

JirSTICE  OF  THE   PEACE. 

Review  of  Action  of,  without  Jurisdic- 
tion, see  Certiorari,  3. 

Double  Damages  against,  see  Damages, 
4. 


Not  Subject  of  Forgery,  see  Fobgebt. 


Submerged  Lands  and  Artificial  Condi- 
tion,  see  Waters,  3,  5-7. 

I.Ain>I.ORD  AHD  TENANT. 

Notes  and  Briefs. 

Landlord  and  tenant;  waiver  of  landlord's 
lieu  by  attachment.  717 


Information  Given  Detective  as  to,  Priv- 
ileged, see  Libel  and  Slandeb,  4. 

lAW. 

See  also  Wills. 

JJLW   REPORTS. 

Distributed  to  County  Judges,  Right  to, 
see  Counties,  1. 

XJBGACT. 

See  aleo  Wills. 

Effect  of  Devise  of  All  Realty  on  Pre- 
sumption as  to  Charge  on,  see  Evi- 
OENCE,  25. 

LEGISrATTTRE. 

Power  to  Establish  Street  Grades  after 
Delegation  to  Municipality,  see 
Highways,  1. 

LEVT  AND   SEIZURE. 

See  also  Liens,  Notes  and  Bbiefs. 

1.  Nonresidence,  within  the  meaning  of 
W.  Va.  Code,  chap.  41,  9  23,  granting  to  a 
husband  or  father  an  exemption  of  personal 
property  to  the  extent  of  $200,  has  the  same 
meaning  as  nonresidence  under  the  attach- 
ment law.  State  Use  of  Burt  v.  Allen  (W. 
Va.)  284 

2.  A  mere  temporary  removal,  without  a 
set  purpose  to  abandon  his  former  residence, 
is  not  sufficient  to  make  a  person  a  nonresi- 
dent of  a  state,  within  th«  meaning  of  stat- 
utes relating  to  attachments  or  exemptions. 

Id. 

3.  The  instant  a  person  begins  his  removal 
from  the  state,  with  a  set  purpose  to  aban- 
don his  residence,  he  becomes  a  nonresident 
vrithin  the  meaning  of  the  attachment  and 
exemption  laws,  without  acquiring  a  resi- 
dence in  another  state,  or  even  crossing  the 
■tat«  line.  Id. 
50  L.  R.  A. 


4.  A  person  who  is  a  resident  of  the  state 
on  the  day  of  the  sale  of  exempt  property, 
having  in  good  faith  resumed  his  residence 
after  a  temporary  abandonment  thereof,  may 
claim  his  exemption  at  any  time  before  the 
sale,  although  he  was  a  nonresident  on  the 
date  of  the  levy.  Id. 

LIBEIi  AND  SLANDER. 

Liability  of  Sheriff's  Bond,  see  Bonds, 
1. 

1.  To  publish  of  a  merchant  that  he  has 
not  "succeeded  in  obtaining  the  implicit  con- 
fidence of  local  people,"  and  that  "he  is 
looked  upon  locally  as  an  itinerant  trader, 
of  small  financial  responsibility  and  of  un- 
certain prospects,"  is,  if  false,  libelous  per 
8€.    Dun  V.  Weintraub  (Ga.)  670 

2.  Any  disparaging  words  spoken  or  writ- 
ten of  a  merchant,  which  are  false  and  pro- 
ductive of  special  damage  flowing  naturally 
and  immediately  therefrom,  will  support  an 
action.  Id. 

3.  To  publish  of  a  merchant  that  he  has 
given  a  mortgage  upon  his  stock  of  goods, 
though  the  same  does  not  appear  of  record, 
is  not  actionable,  without  allegations  of  spe- 
cial damage.  Id. 

4.  Information  given  to  detectives  in  re- 
gard to  larceny,  and  a  statement  of  the  sus- 
picion that  a  certain  person  is  the  thief, 
with  the  reason  for  such  suspicion,  are  priv- 
ileged.   Shinglemeyer  v.  Wright   (Mich.) 

129 

6.  The  maxim  Volenti  non  fit  injuria  ap- 
plies to  alleged  slanderous  statements  made 
in  the  presence  of  an  officer,  where  the  sub- 
ject of  the  statement  elicited  it,  and  sent  for 
the  officer  for  the  express  purpose  of  hav- 
ing the  statements  repeated  in  his  presence. 

Id. 
Notes  and  Bbiefs. 

Libel;  construction  of  language;  charging 
person  with  giving  a  mortgage.  071 

Privileged  communication  to  public  offi- 
cer. 132 

LICENSE. 

Discrimination  Not  Denied  of  Equal 
Protection,  see  Constitutwnal 
Law,  6. 

Of  Merchants  Selling  Farm  Produce,  see 
Constitutional  Law,  16. 

Of  Physicians,  see  Constitutional 
Law,  17. 

Of  Scavengers,  Required,  see  Constitu- 
tional Law,  19. 

Of  Itinerant  Venders,  see  Constitu- 
tional Law,  27. 

Heal  Estate  Agent  Acting  without,  see 

CONTBAOTS,  9. 
Of  Emigrant  Agents,  see  Commeboe,  5. 
Who  Itinerant  Vender,  see  Itinebant 

Vendebs. 
Sale  without,  under  Mistake  as  to  Law, 

see  Mistake. 

1.  The  business  of  lending  money  on 
household  or  kitchen  furniture  and  wearing 
apparel  is  a  useful  and  legitimate  one,  which 
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cannot  be  subjected  to  a  prohibitory  license 
tax  under  a  charter  provision  that  the  city 
shall  have  authority  to  levy  and  collect  a 
license  tax  upon  all  persons  exercising  any 
profession,  trade,  or  calling  in  the  city,  and 
to  make  all  suitable  laws  and  regulations 
necessary  and  proper  to  enforce  payment  of 
the  tax,  and  to  prescribe  suitable  penalties 
for  a  violation  thereof;  and  the  fact  that 
some  money  lenders  practise  usury  does  not 
render  the  business  injurious  per  ae,  Mor- 
ton V.  Macon   (Ga.)  485 

2.  A  license  law,  the  main  purpose  of 
which  is  the  regulation  of  the  business  of 
temporary  and  transient  dealers,  is  not  un- 
constitutional because  it  is  made  to  some 
extent  a  means  of  revenue.  State  v.  Foster 
(R.  L)  339 

3.  The  restrictions  and  license  fees  on  the 
business  of  temporary  and  transient  dealers 
are  not  so  unreasonable  and  burdensome  as 
to  amount  to  an  unconstitutional  prohibi- 
tion of  a  legitimate  and  harmless  business, 
when  they  require  a  special  deposit  of  $1,- 
000,  the  payment  of  a  state  license  fee  of 
$200  for  three  months,  and  of  from  $100 
to  $350  for  a  local  license.  Id. 

Notes  and  Bbiefs. 

Licenses;  oppressive  and  prohibitory.  340 

Imposing  license  tax  on  dealers;  distin- 
guished from  tax  on  property.  87 

Tax  on  occupations;  effect  on  commerce. 

685 
LIENS. 

Waiver  of,  by  Owner  of  Chattel  Mort- 
g&g^y  by  Attaching  Property,  see 
mobtgaoe,  2. 

Notes  and  Bbiefs. 

Liens;  waiver  of  lien  by  attachment  or 
execution: — (I.)  Liens  not  depending  upon 
possession;  (II.)  liens  depending  upon  pos- 
session. 714 

LIFE  INSURANCE. 

See  Insubance. 

LIMITATION  OF  ACTIONS. 

1.  All  privileges  or  franchises  granted  by 
any  municipal  corporation  are  made  abso- 
lutely valid  after  six  years  from  the  date 
of  the  grant,  by  N.  M.  act  Februaiy  23, 
1893,  unless  suit  to  vacate  or  annul  them 
is  brought  within  six  months  after  the 
passage  of  the  act.  Agua  Pura  Co.  v.  Las 
Vegas  (N.  M.)  224 

2.  Restating  the  circumstances  of  an  in- 
jury as  the  evidence  develops  them  is  not 
within  the  rule  that,  in  case  of  an  amended 
petition  setting  up  an  entirely  new  and  dis- 
tinct cause  of  action,  the  statute  of  limita- 
tions will  not  cease  to  run  until  it  is  filed. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Gray  (C. 
C.  App.  6th  C.)  47 

Notes  and  Bbiefs. 

Limitation  of  actions;  time  of  attacking 
franchise^  220 
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LIMITATION  OF  UABILITT. 

See  Cabbiers,  1,  8-11. 

LOCAL  SELF-GOVERNMENT. 

As  Part  of  Constitution,  see  CoNSTira- 
TiONAL  Law,  3. 

Establishment  of  Board  of  Police  Com- 
missioners by  Statute,  see  Munici- 
pal Cobpobations,  1. 

Notes  and  Bbiefs. 

Local  self-government;  in  Rhode  Island. 

330 
LODE. 

Driving  Tunnel  through  Prior  Lode,  see 

Mines,  1,  2. 
Locating  Lode  Claim  within  Boundaries 
of    Unpatented  Placer    Claim,  see 
l^ilNES,  3-5. 

LOOKOUT. 

Ordinance  Requiring,  see  Stbeet  Rail- 
ways, 2. 
By  Boy,  see  Railboads,  4. 

LOSS. 

Of  Buildings  Burned  after  Contract  of 
Sale,  see  Vbndob  and  Pubchaseb. 

MANDAMUS. 

1.  In  a  mandamus  proceeding  to  comp^ 
the  publication  of  a  proposed  constitutional 
amendment  by  the  secretary  of  the  common- 
wealth, as  required  by  the  Constitution,  it  is 
no  defense  that  no  appropriation  of  moneys 
to  defray  the  cost  of  publication  has  been 
made,  where  it  is  not  shown  that  any  news- 
paper has  refused  to  make  the  publication 
without  being  paid.  Com.  ex  rel.  Elkin  ▼. 
Griest  (Pa.)  568. 

2.  Mandamus  is  the  proper  remedy  to  com- 
pel a  railway  company  to.  repair  an  over- 
head bridge,  the  erection  of  which  was  made 
necessary  by  the  occupation  of  the  street  by 
the  railway  tracks,  since  there  is  no  <»ther 
plain,  speedy,  and  adequate  remedy.  State 
ex  rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
(Minn.)  656 

Notes  and  Bbiefs. 

Mandamus;  application  for;  establishing 
right  to;  rights  of  relator.  570 

Precluded  by  other  remedy.  656 

MASONS. 

Taxation  of  Lodge  Building,  see  Taxbs, 
5. 

MASTER  AND  SERVANT. 

Station  Agent  Riding  Home,  as  Passen- 
ger, see  Cabbiebs,  5. 

Employee  Using  Pass,  as  Passenger,  ses 
Cabbiebs,  6. 

1.  A  railroad  company  which  substitutes 
a  so-called  '^automatic'*  switch  for  those  in 
ordinary  use,  which  is  not  intended  to  op- 
erate itself  except  in  cases  of  emergency, 
and,  if  not  properly  operated,  may  under 
certain  circumstances  be  very  dangerous^ 
must    instruct    employees    or    promulgate 
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rulee  as  to  its  operation.    Cincinnati,  N.  O. 
&  T.  P.  K.  Co.  V.  Gray  (C.  C.  App.  dth  C.) 

47 

2.  A  general  yard  master  of  a  railroad  is 
a  fellow  servant  of  a  yard  foreman,  within 
the  rule  that  the  master  is  not  liable  to  one 
for  tlie  negligence  of  the  other.  Id. 

3.  Failure  of  workmen  in  a  smelting  fac- 
tory to  replace  the  planking  over  a  pit  after 
removing  it  in  the  progress  of  the  work,  in 
consequence  of  which  another  workman, 
when  sent  upon  an  errand  by  his  foreman, 
fell  or  slipped  into  the  pit,  is  the  negligence 
of  CO- servants,  so  that  recovery  cannot  be 
had  against  the  employer  for  the  damages 
caused  by  the  accident,  where  the  employer 
had  furnished  the  proper  covering,  and  the 
failure  to  use  it  properly  was  that  of  the 
servants  alone.  Sofield  v.  Guggenheim 
Smelting  Co.  (N.  J.  Err.  &  App.)  417 

4.  The  employment  of  an  independent  con- 
tractor to  conduct  an  exhibition  at  a  private 
park  will  not  relieve  the  owner  from  all  lia- 
bility for  injury  to  spectators  who  are  upon 
the  grounds  at  his  invitation,  but  he  is 
chargeable  with  the  duty  of  using  reason- 
able care  to  see  that  the  premises  are  in  safe 
condition,  and  that  due  precautions  are 
taken  to  guard  against  injury.  Sebeck  v. 
Plattdeutsche  Voiksfest  Verein  (N.  J.  Err. 
&App.)  199 

6.  A  servant  who  receives  from  his  mas- 
ter a  fund  held  in  trust  for  a  third  party, 
and  disburses  it  under  his  master's  order 
to  pay  the  master's  debts,  with  notice  of  the 
rights  of  the  real  owner  and  of  his  master's 
insolvency,  is  not  liable  for  converting  the 
fund,  because  his  possession  and  control  of 
it  is  that  of  his  master.  Hodgson  v.  St. 
Paul  Plow  Co.  (Minn.)  644 

Notes  aih)  Bbiefs. 

Master  and  servant;  liability  of  servant 
or  agent  for  conversion,  trespass,  or  other 
positive  act  of  wrongdoing  against  third 
parties  under  orders  of  his  employer: — (I.) 
General  rules;  (II.)  trespass;  (III.)  as- 
sault, fraud,  and  other  wrongful  acts;  (IV.) 
conversion:  (a)  agency  no  defense;  {h\ 
mere  deposit  with  agent;  (o)  mere  trans- 
portation by  agent;    {d)   changing  title. 

644 

What  servants  are  deemed  to  be  in  the 
same  common  employment,  apart  from  stat- 
utes, where  no  questions  as  to  vice  prin- 
cipalship  arise: — (I.)  Introductory:  (o) 
scope  of  note;  (b)  general  statement  of 
what  constitutes  common  employment;  (o) 
common  employment  a  auestion  of  law  when 
the  facts  are  undisputed;  (II.)  theory  that 
community  of  employment  depends  solely  on 
whether  the  delinquent  servant's  negligence 
was  a  risk  contemplated  by  the  injured  serv- 
ant: (a)  generally;  (6)  diversity  of  duties 
or  departments  not  sufficient  to  exclude  de- 
fense of  common  employment;  (o)  contigu- 
ity a  material,  though  not  decisive,  factor; 
{d)  illustrative  cases  of  common  employ- 
ment: (1)  railway  work:  (a)  servants 
working  in  the  office  departments  and  oper- 
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ating  trains ;  ( 6 )  servants  engaged  in  hand- 
ling the  same  train;    (o)   servants  working 
on  different  trains;    {d)  servants  handling 
ordinary  trains  and  servants  employed  in 
the  repair  or  construction  of  the  permanent 
way;  (e)  servants  handling  work  trains  and 
servants  employed  on  the  permanent  way 
in  connection  with  such  trains;    {})    serv- 
ants engaged  in  handling  trains  and  in  giv- 
ing signals;  {g)  servanto  belonging  to  regu- 
lar train  crews  and  switchmen;    {h)   serv- 
ants handling  cars  and  servants  inspecting 
or  repairing  them;    (i)    servants  handling 
trains  and  servants  performing  miscellane- 
ous duties  in  yards;    (j)   servants  engaged 
solely  in  the  construction  or  maintenance  of 
the  permanent  way  and  its  accessories;  (k) 
servants  loading  cars  and  servants  handling 
them;   {I)  servants  engaged  in  loading  cars 
and  trackmen;    (m)    servants  employed  in 
the    mechanical    departments;    (2)   occupa- 
tions other  than  railway  work:    (a)    serv- 
ants of  municipal  corporations;    (&)    serv- 
ants in  stores;     (o)   servants    working    on 
stage  coaches;    {d)   servants  in  milU,  fac- 
tories, and  similar  establishments;   (c)  em- 
ployees in  lumber  yards;  (f )  servants  work- 
ing in  quarries;  {g)  servants  working  in  or 
about  mines  and  similar  work;    {h)    serv- 
ants   engaged    in    building    or    equipping 
ships;   {%)  crews  of  ships;   (;)  servants  en- 
gaged in  loading  and  unloading  ships;   (A.) 
servants  employed  on  structures  in  course 
of  erection;  (1)  servants  engaged  in  repair- 
ing plant;   (m)  servants  operating  hoisting 
apparatus,  and  other  servants  in  the  same 
estiablishment ;   (n)  servants  engaged  inside 
and  outside  of  warehouses,  factories,  etc.; 
(o)  disconnection  of  duties,  when  so  ^eat 
as  to  negative  implied  acceptance   of  the 
risk  of  a  fellow  servant's  negligence;  (III.) 
theory  that   common   employment   depends 
on  identity  of  departments  of  work  or  con- 
sociation of  duties:   (a)  identity  of  depart- 
ment as  a  test,  generally;   (h)  consociation 
of  duties  as  a  test  of  common  employment; 
(o)    same  subject  continued;    {d)    relation 
between  the  theories  of  nonassignable  du- 
ties and  consociation  of  duties;    {e)  differ- 
ence of  identity  of  department,  not  neces- 
sarily conclusive  under  the  consociation  doc- 
trine;   if)    some  secondary  results  of  the 
consociation  doctrine  have  been  noted  in  the 
decisions;     {g)     consociation    primarily   a 
question  of  fact  for  the  jury;  {h)  criticisms 
of  the  doctrine  of  consociation;    (i)    illus- 
trative cases  as  to  the  doctrine  of  consociat- 
ed  duties:   (1)  railway  work:    (a)  servants 
engaged    in    office   work   and   in   handling 
trains;    (b)   servants  working  on  the  same 
train;      (o)     servants    handling    different 
trains;    {d)    servants  handling  trains  and 
switchmen;    (e)    servants   handling   trains 
and  express  and  baggage  men;  (f)  servants 
handling  trains  and  car  inspectors  or  car 
repairers;  {g)  servants  handling  trains  and 
watchmen;    (h)   switching  crews  in  yards; 
(i)    servants  handling  trains  and  servants 
loading  cars;    ij)    servants  handling  ordi- 
nary trains  and  servants  employed  in  the  re- 
pair or  construction  of  the  permanent  way; 
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(A;)  servants  handling  work  trains  and 
servants  employed  on  the  permanent  way; 
{I)  servants  engaged  solely  in  the  construc- 
tion or  maintenance  of  the  permanent  way; 
(m)  servants  in  the  mechanical  and  in 
other  departments;  (n)  servants  engaged  in 
round  houses  and  the  various  shops;  (2) 
occupations  other  than  railway  work:  (a) 
servants  engaged  in  work  on  buildings  in 
process  of  erection;  {h)  servants  working 
on  or  about  ships;  (o)  servants  employed 
in  coal  yards;  {d)  servants  employed  in 
iron  works;  [e)  servants  employed  in  fac- 
tories, etc.;  if)  servants  engaged  in  min- 
ing work;  (g)  servants  emplov^  in  hotels; 
[h)  servants  employed  in  mills;  (t)  serv- 
ants employed  in  quarries  and  sewers;  (IV.) 
common  employment,  considered  with  ref- 
erence to  the  continuity  of  the  relation  of 
master  and  servant:  (a)  generally;  (b) 
control  by  the  master  at  the  time  of  the 
injury,  the  ultimate  determinative  factor; 
(c)  positions  of  servants  while  being  trans- 
ported on  vehicles  belonging  to  their  em- 
ployers; id)  rationale  of  these  cases;  (6) 
payment  or  nonpayment  of  fare  not  neces- 
sarily decisive  for  or  against  the  serv^ant's 
right  to  recover ;  (f)  special  bargain,  wheth- 
er rights  of  a  passenger  may  be  conferred 
^y>  (9)  position  of  servants  while  entering 
or  leaving  the  premises  of  their  employers 
on  foot.  417 

Liability    for   injury   by  defective  appli- 
ances; negligence  of  superior  servant.        48 

Liability  for  act  of  contractor.  495 

MAXIMS. 

1.  Damnum   absqbe    injuria.    Trevett  v. 
Prison  Asso.  of  Virginia  (Va.)  564 

2.  Equality  is  equity.     Be  Fixen    (C.  C. 
App.  9th  C.)  605 

8.  Ignorantia     legis     neminem     excusat. 
State  V.  Foster  (R.  I.)  339 

4.  Reason  is  the  life  of  the  law.     Dietz.- 
man  v.  Mullin  (Ky.)  808 

5.  Sic  utere  tuo  ut  alienum  non  Isedas. 
Karasek  v.  Peier'  (Wash.)  345 

State  V.  Snowman  (Me.)  544 

Louisville  &  N.  R.  Oo.  v.  Marbury  Lumber 
Co.   (Ala.)  620 

Volenti  non  fit  injuria,  see  Ltbel  and  Slan- 
DEB,  5. 

Notes  and  Bbiefs. 


Damnum  absque  injuria. 
Volenti  non  fit  injuria. 
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MAYOR. 

Liability  of  Oflicial  Bond  for  Arrest,  see 
Bonds,  2. 

MEASURE. 

Of  Prisoner,  see  Criminal  Law,  1. 

MEDICAIi   BOARDS. 

1.  The  appointment  of  medical  boards  by 
incorporated  medical  societies,  under  express 
50  L.  R.  A. 


authority  of  a  statute  creating  the  office, 
does  not  violate  Md.  Const,  art.  2,  §  10,  pro- 
viding for  nominations  of  officers  by  the  gov- 
ernor, "unless  a  different  mode  of  appoint- 
ment be  prescribed  by  the  law  creating  the 
ofiice."     Scholle  v.  State  (Md.)  411 

• 

2.  The  authority  to  appoint  medical  ex- 
aminers, conferred  upon  incorporated  medi- 
cal societies  by  Md.  Acts  1892,  chap.  296, 
Acts  1894,  chap.  217,  and  Acts  1896,  chap. 
194,  is  not  invalid  as  committing  the  execu- 
tion of  the  law  to  a  body  corporate  not  an 
officer  or  agent  of  the  government.  Id. 

MEDICAI.   COLLEGES. 

School  of    Osteopathy  as,  see    Physi- 
cians AND  SUBGEONS,  1. 

MINES. 

1.  The  right  to  drive  a  tunnel  for  the  pur- 
poses of  discovery  through  a  senior  valid 
subsisting  location,  underneath  its  surface 
boundaries  extended  downward  vertically,  is 
not  conferred  by  U.  S.  Rev.  Stat  S  2323. 
Calhoun  Gold  Min.  Co.  v.  Ajax  Qold  Min.  Co. 
(Colo.)  209 

2.  The  right  to  drive  a  tunnel  through 
prior  lode  claims  is  not  conferred  by  U.  S. 
Rev.  Stat  §  2338,  and  Mills's  (Colo.)  Ann. 
Stat  §  3141,  as  the  former  merely  permits 
the  state  to  provide  for  easements  for  the  de- 
velopment of  mines,  and  the  latter  does  not 
attempt  to  confer  any  such  right  but  is 
limited  to  the  one  purpose  of  discovery,  in 
which  respect  it  has  been  superseded  by  the 
act  of  Congress  on  that  subject  Id. 

3.  A  lode  mining  claim  may  be  located 
witiiin  the  boundaries  of  an  unpatented 
placer  claim  by  the  owner  of  the  latter  and 
third  persons.    McCarthy  v.  Speed  (S.  D.) 

184 

4.  The  location  of  a  placer  mining?  claim 
does  not  prevent  the  subsequent  location,  by 
third  persons,  of  lode  claims  within  its  ex- 
terior boundaries,  which  are  known  to  exist 
prior  to  the  application  for  a  patent  for  the 
placer  claim.  Mt  Rosa  Min.  M.  k  L.  Co.  v. 
Palmer  (Colo.)  289 

5.  One  who  locates  a  lode  mining  claim 
within  the  limits  of  a  placer  claim  is  enti- 
tled to  a  strip  1,600  feet  long  and  50  feet 
wide,  under  U.  S.  Rev.  Stat  8  2333,  giving 
an  applicant  for  a  patent  for  a  placer  claim 
a  right  to  a  patent  for  a  lode  claim  known 
to  exist  within  the  limits  of  the  placer  claim 
upon  paying  an  extra  amount  for  that  quan- 
tity of  land,  and  providing  that  in  case  he 
is  not  in  possession  of  the  lode  claim,  and 
it  is  not  referred  to  in  his  claim  or  patent, 
then  the  application  shall  be  construed  as  a 
conclusive  declaration  that  he  has  no  right 
to  possession  of  the  lode  claim.  Id. 

6.  The  "space  of  intersection"  which,  by 
U.  S.  Rev.  Stat.  §  2336,  in  case  of  intersect- 
ing veins,  shall^belong  to  the  prior  location, 
with  all  oire  or  mineral  contained  therein, 
but  subject  to  a  right  of  way  through  it  for 
the  subseoueni  location,  is  not  limited  to 
the  space  in  which  the  veins  themselves  in- 
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iersect,  but  includes  the  entire  space  within 
which  there  is  an  intersection  of  the  claims; 
and  the  cross  veins  within  that  space,  but 
apexing  within  the  limits  of  the  prior  loca- 
tion, belong  thereto.  Calhoun  Gold  Min.  Co. 
▼»  Ajax  Gold  Min.  Co.   (Colo.)  209 

7.  A  location  for  tunnel-site  purposes,  un- 
der U.  S.  Eev.  Stat.  9  2323,  giving  the  owner 
the  right  of  possession  of  all  veins  or  lodes 
within  3^000  feet  from  the  face  of  such  tun- 
nel, on  the  line  thereof,  not  previously  known 
to  exist,  but  discovered  in  such  tunnel,  to 
the  same  extent  as  if  discovered  from  the 
surface,  does  not  include  blind,  veins  cut 
therein  underneath  prior  lode  claims.      Id. 

8.  Leave  to  develop  blind  veins  of  a  tun- 
nel within  the  lines  of  prior  lode  claims,  for 
the  purpose  of  establishing  their  character, 
should  not  be  granted  by  a  court  when  this 
will  continue  a  trespass  which  has  been  made 
in  an  attempt  to  initiate  title  to  those  veins. 

Id. 

9.  The  relation  of  cotenants  will  continue 
to  exist  between  two  locators  of  a  mining 
claim  until  the  claim  is  abandoned  or  for- 
feited.    McCarthy  v.  Speed   (S.  D.)         184 

10.  One  cotenant  of  a  mining  claim  upon 
which  the  annual  assessment  work  has  not 
been  done  cannot,  by  relocating  the  claim, 
obtain  a  title  thereto  as  against  his  coten- 
ants. Id. 

11.  A  possessory  title  to  a  lode  mining 
claim  is  within  the  meaning  of  a  statute  giv- 
ing a  person  in  possession  of  real  estate  A 
right  to  maintein  an  action  against  any  per- 
son claiming  an  estate  adverse  to  him,  for 
the  purpose  of  determining  such  adverse  es- 
tate. Mt.  Rosa  Min.  M.  &  L.  Co.  v.  Palmer 
(Colo.)  289 

12.  Persons  who  locate  a  mining  claim, 
and  record  a  location  certificate  thereof,  can- 
not, as  against  one  who  purchases  an  inter- 
est in  the  claim,  prove  that  the  location  was 
void  for  want  of  discovery  of  mineral  in 
place.     McCarthy  v.  Speed  (S.  D.)  184 

13.  The  pumping  of  natural  gas,  or  the 
use  of  other  artificial  devices  to  increase  ite 
flow,  from  a  continuous,  connected,  and  lim- 
ited reservoir  in  the  earth,  to  the  damage  df 
other  proprietors  who  have  wells  supplied 
from  such  common  reservoir,  is  an  unlaw- 
ful injury  to  the  common  righte  of  the  lat- 
ter, independently  of  any  stetute  on  the  sub- 
ject. Manufacturers'  Gas  &  0.  Co.  v.  In- 
diana Gas  &  O.  Co.  (Ind.)  768 

14.  Owners  of  land  above  a  reservoir  of 
natural  gas  may  maintain  an  action  to  pre- 
vent acte  by  other  landowners  which  will  re- 
sult in  the  injury  or  destruction  of  the  res- 
ervoir. Id. 

Notes  and  Bbiefs. 

Mines;  property  in  natural  gas.  768 

Right  of  cotenant,  agent,  or  person  stand- 
inff  in  other  fiduciary  relation  to  relocate  a 
mining  claim  for  his  own  benefit  to  the  ex- 
elusion  of  the  other  party: — Cotenant; 
agent;  grantor  or  mortgagor;  conclusion. 

184 
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Veins  intersecting,  crossing,  or  uniting: — 
Intersecting  or  crossing,  generally;  neces- 
sity of  adversing;  veins  uniting;  conclusion. 

209 

Lodes  or  veins  within  placer  claims: — 
(I.)  Generally;  (II.)  when  lode  excluded 
from  placer  patent:  (a)  unknown  lodes; 
(6)  known  lodes:  (1)  generally;  (2)  what 
constitutes  knowledge;  character  of  vein  or 
lode  as  known:  (a)  belief;  (6)  necesdity 
that  lode  be  previously  located;  (c)  con- 
structive notice;  {d)  character  of  vein  or 
lode  as  known;  (3)  to  whom  known;  (4) 
time  of  knowledge;  (o)  presumption  and 
proof  as  to  knowledge  of  vein  or  lode;  (d) 
validity  and  effect  of  express  exception  in 
placer  patent;  (III.)  enterteining  applica- 
tions, and  granting  patents,  for  l^e  claims 
after  issuance  of  placer  patent;  (IV.)  width 
of  lode  claim;  (V.)  adverse  effect  of  judg- 
ment in  adverse  suit;  (VI.)  right  to  locate 
lode  claim  before  application  for  placer  pat- 
ent;   (VII.)   miscellaneous.  289 


Bank's  Failure  to  Protest  Note,  see 
Bills  and  Notes,  1. 

A  violation  of  a  statute  against  engaging, 
without  a  license,  in  the  temporaiy  or  tran- 
sient sale  of  goods,  is  not  excused  by  advice 
of  a  state  officer  to  the  effect  that  the  law 
did  not  apply  to  the  person  who  is  charged 
with  its  violation,  and  who  was  not  misled 
as  to  the  facts,  but  only  as  to  the  law. 
Stote  V.  Foster  (R.  I.)  339 

MONOPOLY. 

In  Commodity,  see  Contracts,  4. 

MORTGAGE. 

Chattel  Mortgage  Not  Constructive 
Severance,  see  Emblements. 

Foreclosure  of.  Securing  Ultra  Vires 
Loan  of  City  Money,  see  MuMCi- 
pal  Corporations,  10. 

Payment  to  Subagent,  see  Payment. 

1.  A  purchaser  of  land  on  foreclosure  is 
entitled  to  wheat  grown  upon  the  preiuises 
during  the  period  of  redemption,  which,  un- 
der a  contract  between  the  mortgagor  and  a 
third  person  who  farmed  the  land' on  shares 
(title  and  possession  of  all  the  grain  grown 
being  retained  in  the  mortgagor  until  set- 
tlement), has  been  set  apart  as  the  amount 
due  the  mortgagor  as  rent,  and  may  pursue 
the  same  remedies  to  enforce  his  right  which 
the  mortgagor  has  against  his  lessee,  under 
N.  D.  Rev.  Codes,  §  6549,  providing  that 
a  purchaser  on  foreclosure,  from  the  time  of 
the  sale  until  redemption,  is  entitled  to  re- 
ceive from  the  tenant  in  possession  the  rents 
of  the  property  sold,  or  the  value  of  the  use 
and  occupation  thereof.  Whithed  v.  St.  An- 
thony &  E,  Elevator  Co.  (N.  D.)  254 

2.  The  levy  of  an  attachment  upon  prop- 
erty covered  by  a  chattel  mortgage,  although 
the  plaintiff  knows  of  the  mortgage  and  has 
bought  it  for  the  purpose  of  enabling  him  to 
attach  the  property,  will  constitute  a  waiver 
of  the  lien  of  the  mortgage,  since  the  liens 
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under  the  mortgage  and  the  attachment  are 
80  different  and  inconsistent  that  tliey  can- 
not exist  at  the  same  time,  particularly  in 
favor  of  the  same  person.  X)ix  v.  Smith 
(Okla.)  714 

Notes  and  Briefs. 

Mortgage;  waiver  of  lien  of^  by  attach- 
ment or  execution.  714 

Who  may  redeem.  G39 

MOTIVE. 

Notes  and  Briefs. 

Motive ;  as  affecting  liability  for  act.    305 

MOTIVE  POWER. 

Change  of;  Liability  for  Collision,  see 
Street  Railways,  1. 

MUNICIPAL        CORPORATIONS. 

Impairment  of  Contract  for  Exclusive 
Lighting  Privilege,  see  Coxtracts, 
11. 

Lighting  Franchise  to  Corporation  Sub- 
sequently Chartered,  see  Corpora- 
tions, 5. 

Estoppel  to  Assert  Invalidity  of  Agree- 
ment to  Maintain  Bridge,  see  Es- 
toppel, 2. 

Agreement  to  Maintain  Railroad's 
Bridge  No  Defense  to  Railroad,  see 
Highways,  9. 

Interference  by  Ordinance  with  Water 
Company's  Contract,  see  Injunc- 
tion, 1. 

Grant  Interfering  with  Void  Exclusive 
Lighting  Franchise,  see  Injunc- 
tion, 5. 

Ordinance  Prohibiting  Proprietor  from 
Entering  Saloon  on  Sunday,  see  In- 
toxicating Liquors. 

Time  to  Bring  Suit  to  Annul  Fran- 
chise, see  Limitation  of  Actions, 
1. 

Appointment  of  Police  Commissioners; 
Validitv  of  Statute,  see  Statutes, 
1. 

Ordinance  Requiring  Lookout,  as  Af- 
fecting Liability,  see  Street  Rail- 
ways, 2. 

Violation  of  Sunday  Law  as  Defense  to 
Action  for  Injuries,  see  Sunday. 

Deleigation  to,  of  Power  to  Fix  Water 
Rates,  see  Waters,  14. 

1.  The  establishment  of  a  board  of  poline 
commissioners  for  the  city  of  Newport  by  R. 
I.  Pub.  Laws  1900,  chap.  804,  is  not  uncon- 
stitutional on  the  ground  of  interference 
with  the  right  of  that  city  to  local  self-gov- 
ernment, so  far  as  the  appointment  of  a 
chief  of  police  by  «aid  commissioners  is  con- 
cerned, since  a  police  officer  does  not  perform 
a  purelv  municipal,  but  a  state,  duty.  New- 
port v.'^Horton  (R.  I.)  330 

2.  An  ordinance  intended  to  prevent  or 
rem^y  an  abuse  of  the  transfer  system  is  a 
legitimate  exercise  of  the  power  expressly 
granted  by  Cal.  Civ.  Code,  §  503,  giving  cit- 
ies the  right  to  make  reasonable  regulations 
for  the  operation  and  management  of  street 
railways.    Ex  parte  Lorenzen  (Cal.)  55 
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3.  The  generality  of  the  language  of  an 
ordinance  making  it  a  penal  offense  for  any 
person  except  a  duly  authorized  conductor 
or  agent  of  a  street-railway  company  to  is- 
sue, deliver,  give,  or  sell  any  transfer,  trans- 
fer ch&ck,  or  ticket  issued,  or  purporting  to 
be  issued,  by  such  company,  doee  not  make 
the  ordinance  invalid  on  the  ground  that  it 
is  unreasonable  and  oppressive  by  making 
evei'y  person,  however  innocent,  who  shall 
hand  a  transfer  to  anyone  other  than  the 
person  authorized  to  receive  it,  guilty  of  a 
misdemeanor,  since  the  courts,  in  construing 
the  ordinance,  will  look  to  its  essence  and 
spirit,  and  will  apply  it  only  to  acts  in  their 
nature  illegal  or  fraudulent.  Id. 

4.  An  unconstitutional  attempt  to  en- 
force a  private  civil  contract  by  penal  legis- 
lation is  not  made  by  an  ordinance  providing 
that  it  shall  be  a  misdemeanor  for  a  passen- 
ger to  give  away  or  sell  any  street-railway 
transfer,  since  its  primary  object  is  to  pro- 
mote the  convenience  and  welfare  of  thp 
traveling  public.  Id. 

5.  A  municipal  ordinance  making  it  an 
offense  to  permit  gaming  in  the  place  or 
house  of  any  person  is  not  invalid  because 
the  state  has  enacted  a  statute  which  prohib- 
its such  acts  in  public  places.  Greenville  v. 
Kemmis  (S.  C.)  725 

6.  No  new  right  of  action  is  conferred 
upon  a  third  person  by  a  general  city  ordin- 
ance imposing  certain  duties  upon  street- 
railway  companies,  and  prescribing  a  penal- 
ty for  failing  to  comply  therewith,  since,  the 
act  being  a  general  police  regulation  not  en- 
acted for  the  benefit  of  particular  persons, 
no  other  liability  follows  a  violation  than 
that  which  the  ordinance  itself  prescribes. 
Holwerson  v.  St.  Louis  &  S.  R.  Co.  (Mo.) 

850 

7.  The  provision  that  the  repeal  of  a 
statute  shall  not  affect  any  right  accrued, 
duty  imposed,  penalty  incurred,  or  proceed- 
ing commenced  under  or  by  virtue  of  the 
statute  prior  to  the  repeal  thereof,  contained 
in  Kan.  Gen.  Stat  1897,  chap.  1,  §  8,  subd.  1, 
does  not  apply  to  municipal  ordinances. 
Denning  v.  Yount  (Kan.)  103 

8.  Persons  contracting  with  a  municipal 
corporation  must,  at  their  peril,  inquire  in- 
to the  power  of  the  corporation  or  its  officers 
to  make  the  contract.  State  ex  rel.  St.  Paul 
V.  Minnesota  Transfer  R.  O).  (Minn.)       656 

0.  Ratification  and  acquiescence  cannot 
be  invoked  to  legalize  a  contract  of  a  munici- 
pality, made  by  its  officers  in  excess  of  au- 
thority, even  though  the  contract  has  been 
performed  by  one  of  the  parties.  Clarks- 
burg Electric  Light  Co.  v.  Clarksburg  (W. 
Va.)  142 

10.  A  mortgage  securing  an  ultra  vires 
loan  of  the  money  of  a  city  by  its  officers  in 
excess  of  its  charter  powers  may  be  fore- 
closed against  one  who  bought  Liie  property 
with  full  knowledge  of  the  mortgage,  since 
the  city  is  not  bound  by  the  unlawful  acts  of 
its  officers.  Fergus  Falls  v.  Fergus  Falls 
Hotel  Ck).  (Minn.)  170 
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11.  No  power  to  grant  an  exclusive  privi- 
lege to  an  electric-light  company  to  supply 
a  city  and  its  inhabitants  witn  light  is  given 
by  W.  Va.  Code  1868,  p.  329,  granting  to 
municipalities  the  power  to  control  streets 
and  li^ht  the  same;  and  such  an  exclusive 
franchise  is  ultra  virea  and  void.  Clarks- 
burg Electric  Light  Co.  v.  Clarksburg  (W. 
Va.)  142 

12.  The  wrongful  arrest  of  a  person  who 
has  committed  no  offense,  and  a  brutal  as- 
sault upon  him,  though  made  by  a  policeman 
who  is  notoriously  incompetent  and  who  has 
been  retained  by  the  city  authorities  with 
knowledge  of  his  incompetency,  does  not  ren- 
der the  city  liable,  either  for  the  tort  of  the 
policeman  or  the  negligence  of  the  city  of- 
ficials in  appointing  or  retaining  him  in  of- 
fice, in  the  absence  of  any  statute  imposing 
such  liability.  MelUhenny  v.  Wilmington 
(N.  C.)  470 

Notes  and  Bbiefs. 

Municipal  corporation;  rights  of  local 
self-government.  331 

Construction  of  ordinances  to  make  them 
reasonable.  55 

Effect  of  repeal  of  ordinance  on  existing 
righU.  103 

Liability  for  torts  of  police  officers.      471 

Ultra  virea  acts;  remedies  in  case  of.   170 

Power  to  build  bridge ;  ultra  virea  acts  of ; 
compromise  contract  by.  656 

NATITRAL   GAS. 

Restraint  of  Unlawful  Pumping,  see  In- 
junction, 3. 
See  also  Mines,  13,  14. 

KAVIOABLE  WATERS. 

See  Waters. 

NEOLIOENCE. 

Of  Railroads;  Presumptions  and  Suffi- 
ciency, see  Evidence,  5,  26,  27. 

Dangerous  Operation  of  Train,  see  Evi- 
dence, 22. 

Sufficiency  of  Allegations  of  Railroad's 
Negligence  as  to  Fire,  see  Plead- 
ing, 2. 

Contributory  Negligence  as  Affecting 
Liability  for  Death,  see  Street 
Railways,  3. 

See  also  Carriers;  Railroads;  Street 
Railways. 

1.  Mere  ownership  of  real  property  does 
not  render  one  liable  for  injuries  resulting 
from  the  acts  of  an  independent  contractor 
thereon.  Wright  v.  Big  Rapids  Door  &  B. 
Mfg.  Co.  (Mich.)  495 

2.  One  is   not  liable   for  the   negligent 

Siling  of  lumber  by  another  who  has  con- 
racted  to  take  the  lumber  from  a  car,  pile 
and  dry  it,  use  a  portion  of  it  in  making 
articles  to  be  paid  for  by  the  piece,  and 
turn  the  rest  over  to  the  former  for  use  on 
portions  of  the  premises  remaining  in  his 
control,  the  owner  having  no  control  or 
supervision  as  to  the  piling.  Id. 

50  L.  R.  A. 


8.  No  liability  attaches  to  the  owner  of 
a  private  park  for  an  injury  caused  by  the 
premature  explosion  of  a  bomb  at  an  ex- 
hibition given  by  a  manufacturer  of  fire- 
works, under  a  contract  with  the  owner,  al- 
though the  injured  person  was  upon  the 
grounds  at  the  invitation  of  the  owner  and 
in  consideration  of  an  entrance  fee,  and  the 
explosion  of  the  bomb  was  due  to  careless- 
ness in  its  construction  or  in  setting  it  off, 
where  the  person  in  charge  of  the  fireworks 
was  skilled  in  their  manufacture  and  in  set- 
ting them  off,  and  the  owner  of  the  park  ex- 
ercised no  control  over  the  exhibition,  and 
omitted  no  reasonable  precaution  for  the 
safety  of  spectators.  Sebeck  v.  Plattdeutsche 
Volksfest  Verein  (N.  J.  Err.  &  App.)  199 
See  also  Master  and  Servant,  4. 

Notes  and  Briefs. 

See  also  Action  or  Suit. 

In  use  of  appliances  shown  by  experience 
to  be  safe.  48 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

Regulation  as  to,  see  Carriers,  3. 
Reasonableness  of  Discrimination,   see 
Trial,  2. 


NEWSPAPERS. 

Contempt    by    Publication, 

TEMPT,  2. 
NEW  TRIAL. 


see    Con- 


A  new  trial  should  not  be  granted,  not- 
withstanding errors  of  law  in  giving  or  re- 
fusing instructions,  where  the  verdict  is  in 
accordance  with  the  true  law.  Holwerson  v. 
St.  Louis  &  S.  R.  Co.  (Mo.)  850 

NONRESIDENCE. 

Affecting  Exemptions,  see  Levy  and 
Seizure,  1-3. 

Notes  and  Briefs. 

Nonresidence;  due  process  in  service  on. 

577 

NOTICE. 

Necessity  of,  in  Injunction  Suit,  see  In- 
junction, 6,  7 

Preliminary  to  Suspension  or  Forfeit- 
ure, see  Insurance,  6,  7. 

Notes  and  Briefs. 

Notice;  of  limitation  of  powers  of  corpo- 
ration. 144 

NUISANCES. 

Regulation  of  Smoke,  see  Constitution- 
al Law,  18,  28. 

County's  Liability  for  Pollution  of 
Stream  by  Sewage  from  Public 
Buildings,  see  Counties,  2. 

Insufficiency  of  Smoke  Consumers,  on 
Prosecution  for  Nuisance,  see  Evi- 
dence, 23. 
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Use  of  Public  Street  for,  see  Highways, 
5,  6. 

1.  The  erection  of  a  water  tank  in  a  pub- 
lic street,  35  feet  from  a  church,  and  of  a 
passenger  railway  station  60  feet  therefrom, 
thereby  enveloping  the  church  in  smoke  and 
filling  it  with  offensive  odors  and  more  or 
less  smoke  and  cinders,  and  disturbing  the 
congregation  by  the  load  and  incessant 
noises  caused  by  the  blowing  off  of  steam, 
the  ringing  of  bells  and  sounding  of 
whistles,  and  the  backing  of  trains, — consti- 
tutes a  private  nuisance,  for  which  compen- 
sation must  be  made  or  the  nuisance  re- 
moved. Chicago  G.  W.  R.  Co.  v.  First  M. 
E.  Church  ( C.  C.  App.  8th  C. )  488 

2.  Smoke  may  constitute  a  public  nui- 
sance, although  it  is  not  constantly  emitted, 
but  only  at  intervals  from  day  to  day. 
Moses  V.  United  States  (App.  D.  C.)         532 

«  3.  The  occupants  of  a  building  who»e  lia- 
bility for  the  emission  of  dense  or  thick 
black  or  gray  smoke  or  cinders  from  tlie 
smokestack  or  chimney  of  the  building  is 
declared  by  the  act  of  Congress  of  February 
2,  1899,  applying  to  the  District  of  Colum- 
bia, must  be  deemed  those  occupants  only 
who  have  some  agency  in  the  control  of  the 
furnace  producing  the  smoke.  Id. 


Notes  and  Briefs. 

Nuisance;  what  is. 

Of  smoke;  legislation  as  to. 

By  street  railway. 


306 
533 
735 


Interference  by,  with  Water  Company*! 
Contract,  see  Injunction,  1. 

Prohibiting  Proprietor  from  Entering 
Saloon  on  Sunday,  see  Intoxicat- 
ing Liquors. 

Requiring  Lookout,  as  Affecting  Liabil- 
ity, see  Street  Railways,  2. 

OSTEOPATHY. 

School  and  Practice  of,  see  Physician s 
AND  Surgeons,  1,  2. 

Notes  and  Briefs. 

Osteopathy;  as  practice  of  medicine.    384 

PARENT  AND   CHIIJ>. 

Action  by  Mother  in  Behalf  of  Minor, 

see  Action  or  Suit,  1. 
Domicil    of  Minor  Child    in    Mother's 

Custody,  see  poiciciL. 

Acknowledgment  of  an  illegitimate  child 
by  the  father  need  not  be  ma4e  for  the  ex- 
press purpose  of  admitting  the  child  to  heir- 
ship, under  1  Ballinger's  (Wash.)  Anno. 
Codes  &  Stat.  §  4624,  providing  that  every 
illegitimate  child  shall  be  considered  as  an 
heir  to  the  person  who  shall,  in  writing 
signed  in  the  presence  of  witnesses,  have  ac- 
knowledged himself  to  be  the  father  of  the 
child,  and  a  collateral  acknowledgment,  in 
'  proper  form, — as,  by  allegations  in  a  sworn 
[  pleading  and  affidavit  in  legal  proceedings. 
— ^is  sufficient.      Re  Rohrer  (Wash.)        350 


OFFICERS. 

Appointment  of  Boards  of  Examiners 
by  Medical  Societies,  see  Medici al 
Boards. 

Jury  Trial  on  Charges  against,  see 
Trial,  1. 

1.  A  public  office  is  not  property,  within 
the  meaning  of  the  constitutional  provision 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law  and  the  judgment  of  his  peers."  It  is 
a  mere  public  agency,  revocable  according  to 
the  will  and  appointment  of  the  people,  as 
expressed  in  the  Constitution  and  the  laws 
enacted  in  conformity  therewith.  Moore  v. 
Strickling  (W.  Va.)  279 

2.  If  a  public  officer  whose  duty  it  is  to 
prosecute  tne  keeper  and  inmates  of  a  house 
of  ill  fame  resorts  to  the  same  for  immoral 
purposes  he  is  guilty  of  gross  immorality, 
and  thereby  forfeits  his  office.  Id. 

OPINIONS. 

See  Evidence. 


Notes  and  Briefs. 
Adoption  of  illegitimate. 


350 


Liability   of   Owner    for    Explosion    of 
Fireworks,  see  Negligence,  3. 


OPTION. 

On   Commodities   Prohibited, 
stitutional  Law,  23. 


Defective     Incorporation ;     Effect, 
Corporations,  4. 

Doing  Business  as  Express  Company  in 
Other  State;  Control  of,  see  Ex- 
press Company. 

Joint-Stock  Company  as,  see  Joint- 
Stock  Company. 

A  note  given  by  one  partner  and  a  co- 
maker to  another  partner  for  a  loan  of  the 
latter*s  personal  funds  is  not  unenforceable 
merely  because  the  money  may  have  been 
used  in  paying  partnership  obligations, — 
especially  when  there  were  sufficient  part- 
nership assets  for  that  purpose.  Hopkins 
V.  Adey  (Md.)  49S 

PASS. 

Employee  Riding  on,  see  Carriers,  0, 
10. 


Cow- 


Municipal   Corpora- 


].  Implied  authority  from  an  agent  to  a 
sulftigent  to  collect  the  principal  of  a  mort- 
gage does  not  appear  where  the  latter  does 
not  have  possession  of  the   securities,   al- 
,  though  he  has  made  tome  collections  of  in- 
For  Exclusive  Ligliting  Franchise  Not  i  terest  and  principal  on  different  loans  and 
a  Contract,  see  Contracts,  11.  has  express  authority  to  collect  the  overdue 

50  L.  R.  A. 


ORDINANCES. 

In   General,    see 
tions. 
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interest  on  the  mortgage  in  question,  and 
has  bc^un  foreclosure  proceedings  on  that  as 
well  as  other  nwrtgages.  Kohl  t.  Beach 
(Wis.)  600 

2.  Payment  of  a  mortgage  to  a  subagent 
who  did  not  have  possession  of  the  mortgage 
or  the  note  secured  by  it,  or  any  express  au- 
thority to  make  the  collection,  but  who  had 
previously  collected  interest  thereon,  and 
had  caused  a  foreclosure  suit  to  be  started 
for  defaults^  does  not  bind  the  mortgagee, 
who  held  possession  of  the  securities,  on  the 
ground  that  he  had  impliedly  authorized  the 
appointment  of  the  subagent,  where  money 
in  large  amounts  was  furnished  to  his  agent 
to  be  loaned  at  the  agent's  discretion  and  on 
kit  personal  promise  to  repay  it.  Id. 

Notes  akd  Briefs. 

Payment;  authority  of  agent  to  receive; 
possession  of  securities  as  affecting.  601 


See  Constitutional  Law,  27;  Itineb- 
ANT  Vendees  ;  License,  2,  3. 


An  unvaccinated  pupil  is  not  subject- 
ed to  a  penalty  by  being  excluded  from  pub- 
lic schools  during  danger  of  an  epidemic  of 
smallpox,  under  an  order  of  the  board  of 
health.    Blue  v.  Beach  (Ind.)  64 


Not  Apply  to  Bequests  for  Charitable 
Uses,  see  Charities,  1. 

raOTOGBAPHS. 

Of  Prisoner,  see  Criminal  Law,  1. 

Notes  and  Briefs. 
See  also  Cbiicinal  Law. 

Photographs;  right  to  use  negative  with- 
out the  consent  of  the  party  who  has  paid  for 
it  397 

PHYSICIANS  AND   STTBGEONS. 

License  of,  see  Constitutional  Law, 
17. 

Validity  of  Appointment  of  Boards  of 
Medical  Examiners  l^  Medical  So- 
cieties, see  Medical  Boards. 

1.  A  school  of  osteopathy  which  teaches 
neither  surgery,  Imcteriology,  materia  medi- 
oa,  nor  therapeutics,  and  relies  entirely  up- 
on the  manipulation  of  the  body  for  the  cure 
of  diseases,  is  not  a  "reputable  medical  col- 
lege," within  the  meaning  of  Ky.  Stat.  §9 
2612,  2613,  providing  that  no  person  shall 
practise  medicine  within  iiie  state  without 
a  certificate  from  the  state  board  of  health, 
and  that  the  state  board  of  health  shall  is- 
sue a  certificate  to  any  reputable  physician 
holding  a  diploma  from  a  reputable  medical 
college  legally  chartered  under  the  laws  of 
the  state  or  some  other  state  or  countrv. 
Nelson  v.  State  Board  of  Health   (Ky.)   383 

2.  The  practice  of  osteopathy,  which  in- 
volves neither  the  use  of  drugs  nor  surgical 
50  L.  K.  A.  58 


instruments,  but  which  relies  entirely  upon 
the  knfiRding  and  maidpulation  of  the  body 
for  the  cure  of  diseases,  is  not  the  practice 
of  medicine,  under  Ky.  Stat.  §  2613,  making 
it  unlawful  for  any  person  to  practise  medi- 
cine within  the  state  without  a  certificate 
from  the  state  board  of  health.  Id. 

3.  A  physician  may  be  liable  for  injuries 
from  poison  to  one  voluntarily  assisting  in 
caring  for  a  wound,  if,  knowing  of  infectious 
poison  in  the  wound,  he  assures  the  attend- 
ant that  there  is  no  danger,  although  he  id 
ignorant  of  slight  abrasions  on  the  attend- 
ant's hands,  in  the  absence  of  which  the  dan- 
ger would  not  exist.  Edwards  v.  Lamb  (N. 
H.)  160 

Notes  and  Briefs. 

Physicians;    statutes  r^ulating  practice 
of;  practice  of  osteopathy.  383 

Requirement  of  license;  delegation  of  pow- 
er to  license.  412 

Liability  to  voluntary  assistant  ICO 

PUBADIKO. 

As  Affecting  Running  of  Statute,  see 
Limitation  of  Actions,  2. 

Effect  on  Pending  Action  of  Statute 
Prescribing  Form  of,  see  Statutes, 
10. 

1.  An  averment  in  an  action  for  specific 
performance  of  a  contract  to  abate  a  portion 
of  a  debt  and  release  collateral  held  as  se- 
curity, that  plaintiffs  "now  tender  them- 
selves ready,  willing,  and  able  to  pay"  the 
defendant  the  amount  due,  "or  bring  the 
same  into  court  to  be  paid  to"  defendant  up- 
on a  transfer  of  the  collateral,  is  sufficioit, 
since  the  technical  rules  governing  pleas  of 
tender  in  actions  at  law  are  inapplicable  in 
equity.  Chioora  Fertilizer  Co.  v.  Dunan 
(Md.)  401 

2.  Allegations  of  negligence  on  the  part 
of  a  railroad  company  in  setting  fire  from 
its  locomotives  are  not  insufficient  on  ac- 
count of  a  failure  to  state  the  facts  which 
constitute  the  negligence.  Louisville  &  N. 
R.  Co.  V.  Marbury  Lumber  Co.  (Ala.)       620 

3.  An  allegation  of  a  tender  of  payment 
of  insurance  as  a  condition  precedent  to  sub- 
rogation to  a  claim  against  the  party  causing 
the  loss  is  not  required  in  a  plea  by  the  in- 
surer to  the  effect  that  the  insurance  was 
forfeited  by  the  act  of  the  insured  in  making 
it  impossible  to  make  a  valid  assignment  of 
the  claim  against  the  party  causing  the  loss, 
where  the  policy  entitled  tiie  insurer  to  such 
assignment  on  paying  the  insurance.  Pack- 
ham  V.  German  Fire  Ins.  Co.  (Md.)  828 

4.  A  cross  bill  or  counterclaim  setting  up 
a  forfeiture  of  a  contract,  or  seeing  specific 
performance  of  the  contract,  where  the  suit 
is  for  an  injunction  to  prevent  interference 
with  business  by  the  enforcement  of  a  penal 
ordinance,  and  sets  out  the  contract  as  evi- 
dence of  the  right  to  carry  on  the  business, 
but  seeks  no  relief  upon  it,  cannot  be  sus- 
tained under  equity  practice  or  under  Code 
provisions  authorizing  a  counterclaim  on  a 
cause  of  action  arising  out  of  the  contract 
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or  transaotion  set  forth  in  the  c(miplaint  or 
connected  with  the  subject  of  the  action. 
Agua  Pura  Co.  ▼.  Las  Vegas  (N.  M.)        224 

5.  A  demurrer  to  a  bill  admits  the  execu- 
tion of  contracts  set  out  in  the  exhibits,  but 
does  not  admit  the  correctness  of  the  con- 
struction placed  upon  them  by  plaintiff. 
Kyan  v.  McLane  (Md.)  501 

6.  A  demurrer  to  the  declaration  in  an 
action  for  damages  for  the  sale,  under  at- 
tachment, of  exempt  property,  cannot  be  sus- 
tained because  the  declaration  failed  to  show 
that  the  attachment  was  not  issued  on  the 
ground  of  nonresidence,  or  to  negative  the 
fact  of  nonresidence.  State  Use  of  Burt  v. 
Allen  (W.  Va.)  284 


Notes  and  Bbiefs. 

Pledge;  waiver  of,  by  attachment  or  exe- 
cution. 719 

POLICE. 

Statutory  Establishment  of  Board  of 
Police  Commissioners,  see  Munici- 
pal COBPOBATIONS,   1. 

Liability  of  Municipality  for  Wrongful 
Arrest  and  Assault  by,  see  Munici- 
pal COBPOBATIONS,  12. 

Validity  of  Statute  for  Appointment  of 
Commissioners,  see  Statutes,  1. 

POLICE  POWER. 

See  Constitutional  Law. 

POLITICAL  PARTIES. 

Decision  as  to  Nominee  Conclusive  on 
Courts,  see  Coubts,  1. 

Right  of  Faction  to  Inspectors,  see  Vot- 
ers AND  Elections. 

See  also  Votebs  and  Elections,  Notes 
AND  Bbiefs. 

POLITICAL  RIGHTS. 

Not  Enforceable  in  a  Court  of  Equity, 
see  Equity,  1. 

PRESUUPTION. 

See  Evidence. 

PRINCIPAL    AND     AGENT. 

Action  by  Agent  for  Breach  of  Carrier's 
Contract,  see  Action  ob  Suit,  2. 

As  to  Insurance,  see  Insubance,  1. 

Payment  of  Mortgage  to  Subagent;  Au- 
thority and  Effect,  see  Payment. 

Agreement  by  Agent  to  Deliver  Tele- 
phone Message,  see  Telephones,  2. 

Notes  and  Bbiefs. 

See  also  Payment. 

Authority  of  agent;  appointment  of  depu- 
ty or  subagent.  602 

Liability   of   agent   for   conversion,   tres- 
pass, or  other  positive  act  of  wrongdoing 
Xinst  third  persons  under  orders  of  em- 
.    yer.  644 

60  L.  R.  A. 


PRINCIPAL  AND   SURETY. 

Brewing  Company  Surety  on    Appeal 
Bond,  see  Cobpobations,  7. 

PRISON   ASSOCIATIONS. 

Not  Exempt  from  Liability  for  Torts, 

see  State  Institution. 
Damages  for  Pollution  of  Stream  by, 

see  Watebs,  8. 

PRIVILEGED    COMMUNICATIONS. 

See    Evidence,    17,     18;    Libel    and 
Slandeb,  4. 

PROCEEDINGS   IN   REM. 

Notes  and  Bbiefs. 

Proceedings  in  rem;  due  process  in  service 
in.  577 

PROHIRITION. 

A  writ  of  prohibition  to  stay  proceed- 
ings by  an  inferior  tribunal  in  excess  of  its 
jurisdiction  may  be  granted  by  the  Kentucky 
court  of  appeals.    Weaver  v.  Toney  (Ky.) 

105 
PROXIMATE   CAUSE. 

Placing  cotton  near  a  railroad  track, 
where  it  is  set  on  fire  by  sparks  from  a  loco- 
motive, is  not  the  proximate  cause  of  the 
destruction,  but  a  mere  condition.  Louis- 
ville &  N.  R.  Co.  V.  Marbury  Lumber  Co. 
(Ala.)  620 

Notes  and  Bbiefs. 


Proximate  cause;  what  is. 

PUPILS. 

See  Schools. 
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QUIETING  TITLE. 

To  Lode  Mining  Claim,  see  Mines,  IL 

RAILROADS. 

As  Carriers,  see  Cabbiebs. 

Estoppel  of  Municipality  as  to  Main- 
tenance of  Bridge  over,  see  Estof- 
pel,  2. 

Presumption  of  Negligence,  see  Evi- 
dence, 6. 

Dangerous  Operation  of  Train,  see  Evi- 
dence, 22. 

Sufficiency  of  Presumption  to  Take  Case 
to  Jury,  see  Evidence,  26,  27. 

Exclusive  Privilege  of  Soliciting  Busi- 
ness at  Station,  see  Hacks. 

Duty  to  Maintain  Passage  over  Street 
Occupied  by  It,  see  Highways,  8. 

Mandamus  to  Compel  Bridge  Repair; 
City's  Agreement  no  Defense,  set 
Highways,  9. 

Duty  to  Restore  Street,  see  Highways, 
10. 

City's  Liability  for  Injury  to  Switch- 
man at  Defective  Crossing,  see 
Highways,  12. 

Compulsory  Construction  of  Overhead 
Bridge,  see  Mandamus,  2. 

Instruction  or  Rules  as  to  Use  of  Au- 
tomatic Switch,  see  Master  ahb 
See  V  ant,  1. 


Ratbs— Religioub  Socibties. 
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General  Yard  Master  and  Yard  Fore- 
man Fellow  Servants ,  see  Master 
AND  Servant,  2. 

Of  Ordinance  as  Affecting  Existing 
Rights,    see  Municipal  Ck)RPORA- 

TIONS,  7. 
Water  Tank  and  Railway  Station  as 

Nuisance,  see  Nuisances,  1. 
Placing  Cotton  Near  Track,  see  Pbozi- 

iCATE  Cause. 

1.  A  railroad  conrpany  is  not  liable  for 
injury  to  one  standing  at  a  street  crossing 
waiting  for  a  train  to  pass,  by  being  drawn 
under  the  train  by  suction,  if  such  result  was 
not  one  which  a  man  of  ordinary  prudence 
and  circumspection  could  reasonably  antici- 
pate as  likely  to  occur  from  the  apeed  at 
which  the  train  was  moving.  Graney  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.)  153 

2.  The  unauthorized  act  of  a  mere  volun- 
teer or  trespasser  in  raising  the  gates  at  a 
railroad  crossing  to  premit  a  team  to  pass, 
after  they  had  been  lowered  by  the  regular 
gateman,  and  without  his  knowledge,  and 
then  lowering  them  before  the  team  had 
crossed  the  tracks,  does  not  render  the  com- 
pany liable  for  an  injury  thus  caused  to  the 
driver  of  the  team.  Haines  v.  Atlantic  City 
R.  Co.  (N.  J.  Sup.)  862 

3.  The  doctrine  of  contributory  negli- 
gence does  not  apply  to  the  placing  of  cot- 
ton near  a  railroad  trade,  where  it  is  set  on 
fire  by  -sparks  from  a  locomotive  through 
the  negligence  of  the  railroad  company. 
Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
Oo.  (Ala.)  620 

4.  A  bright,  intelligent  boy  nearly  twelve 
years  old,  familiar  with  the  operation  of 
trains,  cannot,  when  stopped  at  a  street 
crossing  by  a  passing  train,  presume  that  it 
if  running  less  than  6  miles  an  hour,  if  by 
looking  he  can  see  that  it  is  running  faster. 
Graney  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.) 

153 
Notes  and  Briefs. 

Railroads;  negligence  in  setting  fire;  con- 
tributory negligence.  621 

Liability  for  act  of  trespasser  or  volun- 
teer. 863 

Liability  for  injury  to  persons  standing 
beside  track;  contributory  negligence.      154 

BATES. 

Dele^ration  to  Municipality  of  Power  to 
Fix,  see  Waters,  14. 

Statutory  Exemption  of  Existing  Con- 
tiacts  from  Regulation,  see  Wa- 
ters, 15. 

BEAL  PROPERTY. 

Restriction  in  Deed  on  Building  Nearer 

Street,  see  Deeds. 
Specific    Performance   of   Contract   for 

Land,  see  Specific  Performance, 

1. 

1.  An  express  condition  in  a  deed  of 
land,  that  the  grantee,  his  heirs,  and  assigns, 
•hall  never  erect  any  building  nearer  the 
50  L.  R.  A. 


street  than  a  building  then  standing  there^ 
on,  creates  a  conditional  fee  with  the  right 
of  reverter  in  the  grantor,  his  heirs,  or  dev- 
isees.   Clapp  V.  Wilder  (Mass.)  120 

2.  The  question  whether  an  estate  tail 
is  created  by  words  in  a  will  made  by  one 
who  died  before  Ga.  act  February  17,  1854, 
is  to  be  controlled  by  the  decisions  of  Uie 
English  courts  oonatruing  such  or  similar 
words  in  devises  of  real  property,  in  connec- 
tion with  the  statute  de  dcmia  conditionali- 
bus.    Hertz  v.  Abrahams  (Ga.)  361 

8.  A  devise  to  a  woman  for  her  separate 
use,  and«  in  caae  she  "has  no  issue,''  to  go  to 
another  person  named,  is  a  devise  limited  up- 
on an  indefinite  failure  of  issue,  which  before 
Ga.  act  1854,  created  an  estate  tail  by  im- 
plication under  the  statute  de  donis  and  the 
English  rules  of  interpretation,  and  is  there- 
fore enlarged  into  a  fee-simple  estate  by  Ga. 
act  December  21,  1821.  Id. 

4.  An  executory  devise  which  was  limited 
upon  words  importing  an  indefinite  failure 
of  issue  of  the  first  taker,  under  the  law 
prior  to  Ga.  act  1854«  was  void  for  remote- 
ness. Id. 

Notes  and  Briefs. 

Real  property;  estates  tail;  devisable  or 
determinable  estates;  executory  devises. 

861 


Refusal  of,  Not  Reviewable  on  Appeal, 
see  Appeal  and  Error,  9. 

'( 

RELIGIOUS   SOCIETIES. 

1.  The  consolidation  of  several  churches 
of  the  same  denomination  into  one  by  the 
properly  constituted  ecclesiastical  authority 
is  a  matter  of  ecclesiastical  law  and  prac- 
tice, and  the  determination  of  such  ecclesi- 
astical tribunal  will  not  be  reviewed  hv  the 
courts.  Trinity  M.  E.  Church  v.  Harris 
(Conn.)  636 

2.  The  consolidation  of  several  churches 
of  the  Methodist  £!piscopal  denomination, 
which  is  effected,  in  accordance  with  the  uni- 
form and  universal  practice  of  the  denomina- 
tion, by  the  presiding  bishop  at  an  annual 
conference,  who  appoints  a  pastor  for  the 
united  societies  under  a  new  name,  and  ap- 
points no  pastor  for  either  of  the  old  church- 
es, is  binding  on  the  courts.  Id. 

3.  Property  held  in  trust  for  an  unincor- 
porated society  of  the  Methodist  Episcopal 
church,  which  is  afterwards  duly  consolidat- 
ed with  other  societies  in  accordance  with 
the  laws  of  the  church,  may  be  claimed  by 
the  trustees  of  the  consolidated  church, 
which  has  become  incorporated;  and  they 
may  compel  one  of  the  original  trustees,  who 
has  obtained  an  assignment  of  a  mortgage 
upon  it,  to  make  a  deed  of  release  to  them 
upon  paying  him  any  sum  that  may  be  equit- 
ably due  to  him  on  the  mortgage.  Id. 

Notes  and  Briefs. 

Religious  societies;  rights  of  trustees  ofj 
consolidation  of  societies.  639 
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By  Appeal  to  Bar  Certiorari,  tee  Ceb- 

TIOBASI. 


Of  Ordinance  Requiring  Lioenae,  Not 
Entitle  Brokers  to  Commisrions, 
see  Contracts,  9. 

JtEPLEVIK. 

By  County  for  Law  Reports  Distributed 
to  County  Judges,  see  Countibs,  1. 

BEPORTS. 

To  State  by  Partn^ship  Doing  Express 
Business,  see  Expbess  Company. 

For  R48Ufn6  of  Contents  of  Book,  see  865. 

8AXJB. 

Conditional,  of  Wagon  Scales,  see 
Fixtures,  2. 

NoTBS  AND  Briefs. 

Sale;  breach  of  warranty;  by  assignment 
of  bill  of  lading.  778 

Waiver  of  stoppage  in  tranaitu  or  seller's 
lien  by  attachment  or  execution.  721 

SOAVENOEBS. 

Requiring  License  for,  see  Constitu- 
tional Law,  19. 

SOHOOI^S. 

Exclusion  of  Unvaccinated  Pupil,  see 
Penalty. 

1.  It  is  not  necessary  for  the  courts  to 
•decide  that  vaccination  is  a  preventive  of 
smallpox,  in  order  to  sustain  an  order  of  a 
board  of  health,  made  in  the  exercise  of  pow- 
ders conferred  upon  it,  by  which  vaccination 
is  made  a  condition  of  attending  school 
-when  there  is  danger  of  an  epidemic  of  small- 
pox.    Blue  v.  Beach    (Ind.)  64 

2.  The  statutory  power  of  a  board  of 
health  to  adopt  and  enforce  rules  and  regu- 
lations necessary  to  preserve  the  public 
health  and  to  prevent  the  spread  of  conta- 
gious and  infectious  diseases  includes  the 
power  to  exclude  unvaccinated  children  from 
the  public  schools,  when  there  is  an  emer- 
gency on  account  of  the  danger  from  small- 
pox.* Id. 

3.  The  exclusion  of  unvaccinated  pupils 
from  the  public  schools,  in  the  absence  of  any 
express  statute  making  vaccination  com- 
pulsory or  imposing  it  as  a  condition  upon 
the  privilege  of  attending  school,  can  be 
justified  only  as  a  public  emergency,  under 
rules  and  orders  of  the  boards  of  health  in 
the  exercise  of  the  general  powers  conferred 
upon  them  by  statute,  and  cannot  continue 
after  the  emergency  ceases.  Id. 

4.  The  exposure  of  a  pupil  to  smallpox  is 
not  a  necessary  condition  of  the  right  to  ex- 
clude him  from  school  until  he  is  vaccinated, 
where  there  has  been  an  exposure  to  the  dis- 
ease, of  people  in  the  community.  Id. 
J50  L.  R.  A. 


6.  An  order  by  the  local  board  of  health 
to  a  board  of  education,  recommending  that 
the  schools  be  closed  during  an  epidemic  of 
smallpox,  will  not  relieve  the  board  of  edu- 
cation from  its  liability  for  the  salary  of  a 
teacher  during  such  period,  where  she  was 
ready  and  willing  at  any  time  to  perform 
her  duties,— -especially  where,  at  the  time 
the  contract  of  employment  was  made,  the 
board  of  health  had  no  power  to  enforce  such 
order.    McKay  y.  Bamett  (Utah)  371 

6.  A  teacher's  right  to  salary  for  a  period 
during  which  the  school  is  closed  on  account 
of  an  epidemic  of  smallpox,  under  a  contract 
b^  which  she  has  agreed  to  give  her  entire 
time  to  the  work,  and  by  reason  of  which 
during  the  whole  of  such  period  she  holds 
herself  in  readiness  to  perform  her  duties,  ii 
not  negatived  by  a  clause  in  the  contract 
that  she  shall  receive  the  stipulated  salary 
"for  the  time  actually  occupied  in  achoc^*' 

Id. 

7.  An  epidemic  of  smallpox  is  not  sulB- 
cient  to  release  a  board  of  education  from  its 
liability  under  a  contract  to  pay  the  salary 
of  a  teacher  for  a  period  during  whi<di  the 
schools  are  closed,  as  it  does  not  render  the 
performance  of  the  contract  impossible.  Id. 

Notes  and  Briefs. 

Schools;  regulations  as  to  vaccination  of 
pupils.  65 

Right  of  teacher  to  salary  during  tem- 
porary interruption  of  school  in  term  time: 
—  (I.)  Epidemics  and  sickness ;  (II.)  build- 
ings destroyed  or  unfit  for  use;  (III.)  holi- 
days; (IV.)  lack  of  funds;  (V.)  special  con- 
tract provisions.  371 

SEARCH. 

1.  Statutory  authority  to  issue  search 
warrants  for  forged  bank  notes  or  other 
forged  instruments,  or  the  tools,  machinery, 
or  materials  for  making  them,  does  not  in- 
clude forged  trademarks,  labels,  caps,  corics, 
cases,  bottles,  or  boxes,  or  the  machinery  for 
making  them.     White  v.  Wagar  (111.)       60 

2.  A  search  warrant  is  void  which  merely 
directs  the  bringing  of  the  property  before 
the  officer  who  issued  it,  where  the  statute 
provides  that  the  property  and  the  person  in 
whose  possession  it  is  found  shall  be  brought 

Id. 
Notes  and  Briefs. 

Search  warrant ;  uses  of.  61 

SEDUCTION. 

Statute  Prohibiting  Abandonment  after 
Marriage,  see  CkiNSTiTirrioKAL 
Law,  13. 

SERVICE. 

See  Writ  and  Process. 

SET-OFF    AND    COUNTERCUkHC 

See  Pleading,  4. 


Liability  of  Official  Bond,  see  Bonds,  1. 
Photograph,  Measure,  etc.,  of  Prisoner, 
see  Criminal  Law,  1. 


Smallfox— STATirrsB. 
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Vaccination  as  Condition  of  Attending 
School,  see  Schools,  1-4. 

Teacher's  Salary  while  Schools  Closed 
on  Account  of,  see  Schools,  6-7. 


See  also  Nuisances. 

Regulation  of,  see  Constitutional 
Law,  18,  28. 

Insufficiency  of  Smoke  Consumers,  on 
Prosecution  for  Nuisance,  see  Evi- 
dence, 23. 

SPECIFIC  PEBFORHAlfCE. 

Of  Agreement  to  Abate  Debt,  see  Ac- 
cord AND  Satisfaction,  2. 

Sufficiency  of  Averment  of  Tender  in 
Action  for,  see  Pleading,  1. 

1.  Specific  performance  of  a  contract  for 
lands  may  be  enforced  by  the  vendee,  with  n 
deduction  of  the  value  of  buildings  burned 
after  the  contract  was  made,  but  while  the 
title  was  being  investigated,  and  before  pos- 
session had  been  delivered,  although  the  ven- 
dor might  not  be  allowed  to  enforce  the  con- 
tract as  againH  the  vendee,  under  6a.  Civ. 
Code,  §  4041,  providing  that  the  vendor  seek- 
ing specific  performance  must  be  able  to 
comply  substantiaJly  with  his  contract  in 
every  part  and  as  to  all  the  property,  but 
that  the  want  of  title  or  other  inability  as 
to  part  will  not  defeat  the  right  of  the  ven- 
dee to  performance  of  the  other  part.  Phin- 
izy  v.  Guernsey  (Ga.)  680 

2.  A  contract  for  stock  the  value  of 
which  can  be  readily  ascertained  will  not  be 
enforced  in  equity  unless  there  are  particu- 
lar reasons  why  the  purchaser  should  have 
the  particular  stock  contracted  for,  but  he 
will  be  left  to  his  action  for  damages.  Ryan 
V.  McLane  (Md.)  501 

3.  Equity  will  not  enforce  a  contract  for 
the  sale  of  shares  of  stock  of  a  corporation, 
in  order  to  place  the  corporation  in  plain- 
tiff's control,  where  the  enforcement  would 
not  be  equitable  even  if  it  would  be  legal, 
and  although  the  stock  cannot  be  obtained 
elsewhere  and  its  value  is  difficult  to  ascer- 
tain. Id. 

4.  A  contract  to  purchase  all  the  shares 
of  stock  which  may  be  deposited  with  a  com- 
mittee before  a  certain  date,  or  forfeit  a  sum 
paid  on  account,  is  not  enforceable  in  a  court 
of  equity,  when  made  with  knowledge  that 
the  committee  represents  a  large  amount 
of  stock  deposited  under  a  pooling  agree- 
ment for  voting  purposes,  by  the  terms  of 
which  no  sale  or  transfer  should  be  made 
without  the  consent  of  the  holders  of  three 
fourths  of  the  stock,  since  the  contract  con- 
stitutes a  mere  pending  offer  or  option,  and 
is  not  a  completed  contract  for  the  sale  of 
the  stock.  Id. 

6.  Equity  cannot,  under  the  Code,  specifi- 
cally enforce,  in  favor  of  an  assignee,  a  con- 
tract to  pay  an  attorney  in  a  divorce  pro- 
ceeding one  third  of  all  amounts  recovered 
by  him,  even  if  the  contract  is  legal,  where 
the  client  received  no  adequate  consideration  ' 
60  L.  R.  A. 


for  her  promise,  and  during  the  pendency  of 
the  divorce  case,  with  knowledge  of  the  con- 
tract, the  court  ordered  counsel  fees  to  be 
paid  to  the  attorney,  which  amounted  to  a 
reasonable  compensation  for  the  services  ren- 
dered.    Newman  v.  Freitas  (Cal.)  543 

Notes  and  Bbiefs. 

Specific  performance;  of  contract  for  ali- 
mony; of  unconscionable  contract.  549* 

After  partial  destruction  of  property.  681- 

Of  contract  for  sale  of  stock  in  corpora- 
tion:—  (I.)    Jurisdiction:     (a)    remedy   at 
law;  (6)  other  property  involved ;  (c)  trust 
involved;   (d)  mutuality  of  remedy;   (e)   to 
enable  the  purchaser  to  secure  control  of  cor- 
poration;    if)     to    indemnify   the    vendor 
against  liability  on  stock;    (II.)   defenses: 
(a)  uncertainty  and  incompleteness  of  con- 
tract;   (b)   lack  of  consideration;    (c)   lack, 
of  mutuality;    (d)   fraud;    (e)   illegality  of 
contract;   if)  daim  that  partnership  creat- 
ed;   iff)    laches  or  delay  of  party  seeking; 
{h)  disposal  of  stock  to  other  persons;   (t> 
change  m  value;    [j)  miscellaneous;    (|II.) 
parties;    (IV.)   relief;    (V.)   conclusion.  601 

STATE. 

Ownership  of  Navigable  Waters  and 
Submerged  Lfand,  see  Waters,  1-3, 
5-7,  9. 

Notes  and  Bbiefs. 

State;    holding   property   as    trustee   for 
public.  '  70S 

STATE   COMiaTTEE. 

Of  Political  Party;  Conclusiveness  of 
Decision  as  to  Nominee,  nee 
Courts,  1. 

STATE  INSTITUTION. 

A  prison  association  is  not  a  public- 
corporation  exempt  from  liability  for  iU- 
torts,  where  it  is  not  controlled  by  the  state, 
but  makes  and  enforces  its  own  by-laws  and* 
regulations  for  the  management  of  its  af- 
fairs, is  invested  with  all  the  rights  and 
privileges  and  subject  to  all  the  responsibil- 
ities of  corporations,  and  receives  a  reasona- 
ble compensation  for  its  services,  although 
its  objects  are  of  a  benevolent  character  and 
it  is  required  to  make  an  annual  report  of 
its  work  to  the  general  assembly.  Trevett 
V.  Prison  Asso.  of  Virginia  (Va.)  504 

Notes  and  Bbiefs. 

State    institutions;     medical    faculty   of 
state  as  private  corporation.  412 

STATUTE  OF  FRAUDS. 

Memorandum     to     Satisfy,     see    Cox- 
tracts,  1,  2. 
See  also  Contracts,  Notes  and  Briefs. 

STATUTES. 

As  to  Constitutionality  in  General,  see 

Constitutional  Law. 
Amendment  of  Unconstitutional  Statute 

Pending  Appeal,    see    Appeal  ani> 

Error,  15. 
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Stock;  Strebt  Railways. 


Overriding  Court  Rules  as  to  Admis- 
sion^ see  Attorneys,  1. 

Reasonable  Doubt  as  to  Constitutional- 
ity, see  Courts,  3. 

Taxation  of  Estate  under  Retroactive 
Amendment  Curing  Defect,  see 
Taxes,  7. 

1.  The  constitutionality  of  a  statute 
providing  for  the  appointment  by  the  gov- 
ernor of  a  board  of  police  commissioners  for 
a  city,  with  power  to  appoint  chief  of  policy, 
does  not  depend  upon  the  constitutionality 
of  other  provisions  as  to  the  powers  of  the 
board  in  respect  to  liquor  licenses  and  the 
licensing  of  pawnbrokers,  and  other  matters 
requiring  more  or  less  police  supervision, 
which  are  clearly  severable  from  that  of  po- 
lice appointment.  Newport  v.  Horton  (R. 
I.)  330 

2.  The  requirement  of  Wyo.  Const,  art. 
3,  §  24,  that  "no  bill  .  .  .  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title," 
is  not  violated  by  "An  Act  Providing  for  the 
Supervision  of  the  Waters  of  the  State," 
because  of  a  provision  for  adjudication  of 
priorities  of  water  rights,  since  such  deter- 
mination is  part  of  the  general  subject  and 
germane  to  it.  Farm  Investment  Co.  v.  Car- 
penter (Wyo.)  747 

3.  It  is  immaterial  whether  Ballinger*s 
(Wash.)  Anno.  Codes  &  Stat.  §  5433  (2 
Hill's  Anno.  Stat.  &  Codes,  S  268),  provid- 
ing for  an  injunction  against  the  malicious 
erection  or  maintenance  of  any  structure  in- 
tended to  spite  a  neighbor,  was  or  was  not 
invalid  for  defect  in  its  title,  since  Wash, 
act  1883,  of  which  it  is  a  part,  was  expressly 
ratified  and  confirmed  by  act  of  Congress  of 
July,  1884  (23  Stat,  at  L.  122,  chap.  220). 
Karasek  v.  Peier  (Wash.)  345 

4.  A  statute  discriminating  in  favor  of 
persons  who  began  the  study  of  law  prior 
to  a  certain  date,  by  allowing  their  admis- 
sion to  the  bar  on  conditions  not  permitted 
to  those  who  began  after  that  date,  is  with- 
in the  constitutional  prohibition  of  special 
legislation.    Re  Day  (111.)  619 

5.  An  exemption  statute  designed  to  se- 
cure to  laborers  and  their  families  the  small 
fruits  of  their  toil  must  be  given  such  prop- 
er and  liberal  interpretation  as  will  give 
full  force  and  effect  to  that  wise  and  hu- 
mane design.      Rustad  v.  Bishop   (Minn.) 

168 

6.  It  is  not  the  legitimate  office  of  a  pro- 
viso to  enlarge  the  enactment  to  which  it  is 
appended.      Re  Day  (111.)  519 

7.  The  adoption  of  the  language  of  the 
English  railway  and  canal  traffic  act  1854 
(17  A  18  Vict.  chap.  31)  by  the  Virginia  act 
of  March  3,  1892,  making  it  unlawful  for 
any  common  carrier  "to  make  or  give  any 
undue  or  unreasonable  preference  or  advan- 
tage" to  any  person,  place,  or  description  of 
traffic,  includes  the  adoption  of  the  construc- 
tion previously  given  to  that  language  by 
the  English  courts.  Norfolk  &  W.  R;  Co.  v. 
Old  Dominion  Baggage  Transfer  Co.  (Va.) 

722 
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8.  The  possibility  of  construinff  the  lan- 
guage of  a  statute  so  as  to  include  persona 
whom  the  lawmaking  body  cannot  subject  to 
its  provisions  will  not  prevent  the  statute 
from  having  effect  as  to  those  who  are  clear- 
ly within  its  provisions.  Moses  v.  United 
Stotes    (App.  D.  C.)  532 

9.  A  statute  declaring  the  surface  of  a 
bridge  approach  to  be  the  established  grade 
of  a  highway  upon  which  it  is  located  will 
defeat  a  recovery  for  injuries  to  abutting 
property  caused  by  raising  the  street  to 
grade,  although  not  passed  until  after  a  de- 
cree has  been  reach^  in  the  trial  court  in 
an  action  to  compel  the  restoration  of  the 
old  grade.  Brand  v.  Multnomah  County 
(Or.)  389 

10.  A  law  prescribing  the  form  of  plead- 
ings will  apply  to  all  pleadings  filed  after 
its  enactment,  although  the  action  was  be- 
gun before  that  time.  Agua  Pura  Co.  v.  Las 
Vegas  (N.  M.)  224 

11.  A  provision  in  a  statute,  that  certain 
matters  shall  remain  as  now  fixed  by  exist- 
ing law,  when  it  might  have  been  omitted 
without  any  effect  whatever,  does  not  make 
the  statute  offend  against  a  constitutional 
provision  that  all  laws  revived,  amended,  or 
extended  shall  be  re-enacted  at  length. 
Knisely  v.  Cotterel  (Pa.)  66 

Notes  and  Bbiefs. 

See  also  Constitutional  Law. 

Statutes;  imconstitutional  in  part  only. 

352 

Adoption  of;  construction  of,  before  adop- 
tion. 722 

Construction  of  words  and  phrases.  606 

In  pari  materia.  787 

Sufficiency  of  title.  346 

Effect  of  repeal  on  existing  rights.  103 

STOCK. 

Enforcement  of  Contract  for  Corporate 
Stock,  see  Specific  Pebfokmanck, 
2-4. 

STREET  RAII.WAT8. 

As  Carriers,  see  Carriers, 

Damages  from  Operation  of  Turntable, 
see  Eminent  Domain,  1. 

Ordinance  Preventing  Abuse  of  Trans- 
fer System,  see  Municipai.  Corpo- 
rations, 2-4. 

Right  of  Action  against,  under  Ordin- 
ance Imposing  Duties,  see  Munici- 
pal Corporations,  6. 

1.  The  propulsion  of  street  cars  by  cable 
power,  under  a  charter  which  gives  the  right 
to  operate  them  only  by  animal  power,  will 
not  render  the  company  liable,  irrespective 
of  its  negligence,  for  a  collision  with  elec- 
tric street-railway  cars  owned  by  another 
company,  since  any  abuse  of  the  franchise  of 
the  former  c(mipany  is  a  matter  which  con- 
cerns the  pu^c  only.  Chici^  General  K. 
Co.  V.  Chicago  City  R.  Co.  (111.)  734 

2.  A   general   city   ordinance   requiring 
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motormen  and  eonductors  of  street  cars  to 
keep  a  vigilant  watoh  for  all  persons  on  foot, 
either  upon  the  tracks  or  moving  towards 
them,  and  upon  th«  first  appearance  of  dan- 
ger to  stop  the  car  within  tne  shortest  time 
and  space  possible,  does  not  affect  the  civil 
liability  of  a  street-railway  company  to  per- 
sons injured  by  a  street  car,  where  such  or- 
dinance was  not  made  a  part  of  the  ordin- 
ance granting  the  street-railway  franchise, 
and  the  company  has  never  consented  to  be 
bound  thereby,  since  a  city  cannot  by  ordin- 
ance create  a  right  of  action  between  third 
persons,  or  enlarge  the  common-law  or  stat- 
utory liability  of  citizens.  Holwerson  v. 
St  Louis  &  S.  R.  Co.  (Mo.)  850 

3.  Contributory  negligence  of  a  person 
killed  by  a  street  car  will  defeat  an  action 
for  damages  for  his  death  on  account  of  the 
negligence  of  the  motorman  in  failing  to 
stop  the  car  after  becoming  aware  of  the 
danger,  in  the  absence  of  any  wantonness 
or  intentional  wrong.  Id. 

Notes  and  Bbiefs. 

Street  railway ;  what  power  may  use ;  cre- 
ation of  nuisance  by.  725 

Contributory  negligence  of  person  injured 
on.  852 

STREETS. 

See  also  Highways. 
Riparian  Rights  in  Public,  see  Waters, 
4. 

SUBROGATION. 

Of  Insurer;  Allegation  of  Tender,  see 
Pleading,  3. 

SUBSCRIPTION. 

To  Book;  Condition  of,  see  Contracts, 
7. 

SUNDAY. 

Ordinance  Prohibiting  Proprietor  of  Sa- 
loon to  Enter  on,  see  Intoxicating 
Liquors. 

That  one  was  violating  the  Sunday  law 
at  the  time  of  receiving  an  injury  caused  by 
a  defect  in  a  city  street  will  not  defeat  an  ac- 
tion for  damages  against  the  city,  where  the 
violation  of  the  Sunday  law  was  in  no  way 
responsible  for  the  accident  Kansas  City 
V.  Orr  (Kan.)  783 


Notes  and  Briefs. 
Sunday;  work  of  necessity  on. 
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Recovery  of  Payment  of  Illegal  Taxes, 
see  Assumpsit. 

Of  Vendors  of  Merchandise,  see  Consti- 
tutional Law,  20. 
'  On  Inheritance  without  Notice  to  Heir, 
see  Constitutional  Law,  22. 

For  License,  see  License. 

1.  The  assessment  of  a  tax  on  grain  to 
the  posdessor,  as  provided  by  N.  D.  Laws 
1800,  chap.  5,  taxing  all  grain  in  elevators, 
50  L.  R.  A. 


warehouses,  and  grain  houses  on  April  1  in 
any  year  to  the  owner  or  operator  of  such  es- 
tablishment, is  not  in  violation  of  the  consti- 
tutional rule  of  uniformity,  or  of  provisions 
against  local  or  special  laws  or  laws  of  a 
general  nature  that  do  not  have  a  uniform 
operation.  Minneapolis  &  N.  Elevator  Co. 
V.  Traill  County  (N.  D.)  200 

2.  A  tax  is  not  imposed  specifically  on 
property,  but  on  the  business  of  selling, 
when  it  is  imposed  on  dealers  in  merchandise 
and  graduated  according  to  the  amount  of 
their  annual  sales.  Knisely  ▼.  Cotterel 
(Pa.)  80 

3.  A  tax  upon  venders  of  merchandise, 
graduated  according  to  the  amount  of  annu- 
al sales,  is  not  unconstitutional  for  want  of 
uniformity,  even  if  it  is  regarded  as  a  tax  on 
property.  Id. 

4.  Real  estate  used  for  a  free  school  at- 
tended by  pupils  without  regard  to  race,  col- 
or, or  religion,  but  the  title  to  which  is  held 
by  a  Oatholfc  bishop  in  trust  for  the  congre- 
gation of  a  parish,  is  not  exempt  from  tuca- 
tion  under  111.  Rev.  Stat.  chap.  120,  §  2,  as 
the  property  of  an  institution  of  learning. 
Re  McCullough  (111.)  617 

5.  A  Masonic  lodge  building  is  not  used 
for  purely  charitable  purposes,  within  the 
meaning  of  a  statute  exempting  property  de- 
voted to  such  purposes  from  taxation,  where 
the  first  and  second  stories  are  rented,  al- 
though the  lodge  is  organized  for  charitable 
and  benevolent  purposes,  and  the  rents  re- 
ceived are  applied  to  the  payment  of  a  debt 
and  the  current  expenses  of  the  lodge.  Fit- 
terer  v.  Crawford  (Mo.)  191 

0.  Actual  seizure  and  possession  upon 
distress  for  taxes  on  a  grain  elevator  are  not 
necessary  to  pass  a  good  title,  as  against  the 
owner,  upon  sale  thereof,  where  notice  of  dis- 
tress is  given  and  the  property  advertised 
for  sale  as  required  by  law.  St.  Anthony  k 
D.  Elevator  Co.  v.  Sonde  (N.  D.)  202 

7.  A  retroactive  amendment  curing  a  de- 
fect in  a  collateral  inheritance  tax  law,  by 
making  necessary  provision  for  notice  of 
the  proceedings  for  ascertaining  the  amount 
of  the  tax«  is  valid  and  operative  as  to  the 
estate  of  a  person  who  died  before  the 
amendment, — ^at  least  so  far  as  it  applies  to 
such  personal  property  as  may  not  yet  be 
distributed.    Ferry  v.  Campbell  (Iowa)     02 

Notes  and  Briefs. 

Taxes;  on  right  to  leave  state;  arbitrary. 

080 

Imposed  on  other  than  owner  of  property. 

207 

On  inheritance;  constitutionality  of;  ret- 
roactive statutes.  92 

Construction  of  exemption;  exemption  of 
charities  as  affected  by  the  use  of  property. 

101 

Exemptions  from,  strictly  construed;  on 
school  property.  518 

Rule  of  uniformity.  87 
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Right  to  recover  back  money  ill^ally  ex- 
acted for.  263 


Telegram  as  Memorandum  to  Satisfy 
Statute  of  Frauds,  see  Contracts, 
1,  2. 

Right  to  ConBtruct  Lines  in  Street,  see 

HlQWWAYB,  3. 

As  Additional  Burden,   see  Highways, 

4. 
See  also  Contracts,  Notes  and  Briefs. 


As  Additional  Burden,  see  Highways, 
4. 

Pole  in  Street  Obstructing  Show  Win- 
dow, see  Injunction,  4. 

Instruction  as  to  Delivery  of  Message, 
see  Trial,  7. 

1.  A  telephone  company's  agent,  whose 
duty  it  is  to  deliver  a  message  calling  a  man 
home,  has  no  right  to  assume,*  aa  a  reason 
for  delay  in  delivering  it,  that  he  will  travel 
only  by  train,  on  which  he  cannot  start  un- 
til the  next  day,  when  there  is  another  mode 
of  conveyance  that  he  may  choose  to  adopt. 
Brown  v,  Cumberland  Teleph.  &  Teleg.  Co. 
(Tenn.)  277 

2.  An  agreement  by  the  agent  of  a  tele- 
phone company  to  deliver  a  message  at  its 
destination,  in  consideration  of  an  extra 
charge,  is  bindinji[  <hi  the  company,  notwith- 
standing instructions  prohibiting  the  agents 
from  making  such  contracts  where,  witli  the 
knowledge  of  the  company,  its  agents  habit- 
ually disregard  the  instructions  and  make 
such  contracts.  Id. 

TENDER. 

Allegation  in  Pleading,  see  Pleading, 
1,  3. 

TERRITORIES. 

See  Statutes,  3. 

TOWN. 

See  Local  Self-Govern ment.  Notes 
AND  Briefs. 


Not  Subject  of  Forgery,  gee  Forgery. 

1.  The  intention  to  adopt  a  word  as  a 
trademark,  prior  to  its  actual  uSe  in  the 
manufacture  and  sale  of  articles,  gives  no 
right  as  against  others  who  use  the  word  in 
the  meantmie.  American  Washboard  Co.  v. 
Saginaw  Mfg.  Co.  (C.  C.  App.  6th  C.)     609 

2.  The  word  "perfection"  as  the  name  of 
a  mattress  known  as  the  Perfection  Mattress 
may  constitute  a  valid  trademark  as  a  fan- 
ciful name.  Kyle  v.  Perfection  Mattress  Co. 
(Ala.)  628 

3.  The  sale  of  mattresses  named  "Kyle's 
Perfection  Mattress,"  by  one  who  has  pre- 
viously manufactured  what  is  known  as  the 
"Perfection  Mattress,"  and  has  sold  the  busi- 
ness to  a  partnership  which  has  since  be- 
come a  corporation,  is  an  infringement  of 
the  right  of  the  corporation  to  the  exclusive 
50  L.  R.  A. 


use  of  the  term  "Perfection  Mattress,"  both 
as  a  trademark  and  under  the  sale  of  th« 
goodwill  of  the  business  of  its  manufacture, 
especially  when  there  is  a  deliberate  attempt 
to  imitate  the  appearance  and  the  label  up- 
on the  Perfection  Mattress.  Id. 

Notes  and  Briefs. 

Trademarks ;  what  words  may  be  used  as ; 
requisites  of.  611 

Words  that  may  be  appropriated  as:  in- 
fringing labels;  extent  of  imitation.        028 

TRANSFER. 

-  Prohibition  of  Sale  or  Gift  of,  see  Con- 
stitutional Law,  25. 
Ordinance  to  Prevent  Abuse  of,  see  Mu- 
nicipal Corporations,  2-4. 

TRESPASS. 

Notes  and  Briefs. 

Trespass;  liability  of  servant  or  agent 
for,  when  acting  under  orders.  644 

TRLAX. 

Sufficiency  of  Presumption  of  Railroad's 
Negligence  to  Make  Conflict  of  Evi- 
dence for  Jury,  see  Evidence,  26, 
27. 

1.  An  officer  against  whom  charges  are 
preferred  under  the  supervision  of  the  cir- 
cuit court  is  not  entitled  to  a  jury  trial 
under  the  provisions  of  W.  Va.  Acts  1897, 
chap.  48.      Moore  v.  Strickling     (W.  Va.) 

279 

2.  The  reasonableness  of  a  rule  requiring 
colored  and  white  passengers  to  occupy  sepa- 
rate ends  of  a  car  is  a  question  of  law  for 
the  court,  where  there  is  no  dispute  as  to  the 
rule  or  its  violation.  Bowie  v.  Birming- 
ham Railway  &  E.  Co.  (Ala.)  632 

3.  It  is  a  question  of  law  for  the  court 
whether  or  not  a  false  representation  is  ma- 
terial, whether  it  is  relied  upon  by  plain- 
tiff to  support  an  action  for  deceit,  or  by  de- 
fendant to  avoid  a  contract  because  of  de- 
ceit.     Greenleaf  v.  Gerald  (Me.)  542 

4.  A  verdict  should  not  be  directed  for 
plaintiff  in  an  action  upon  a  life  insurance 
policy,  where  the  defense  is  fraud  in  procur- 
mg  the  policy,  and  the  evidence  as  to  the 
physical  condition  of  assured  when  the  pol- 
icy was  issued,  bearing  upon  the  question  of 
fraudulent  statements  in  the  application,  is 
conflicting.  Welch  v.  Union  C.  L.  Ins.  Co. 
(Iowa)  774 

5.  Whether  or  not  dealings  with  persons 
who  have  ineffectually  attempted  to  form  a 
corporation  are  with  the  corporation  or  with 
the  indi^'iduals  is  a  question  for  the  jurv. 
Slocum  V.  Head  (Wis.)  324 

6.  It  is  a  question  for  the  jury  whether 
or  not  a  person  was  engaged  in  the  business 
of  guiding,  within  the  meaning  of  a  statute 
prohibiting  guiding  without  a  license,  if  he 
has  acted  as  a  guide  one  or  more  times, 
since  a  single  act  of  guiding  might  satisfy 
the  jury  that  he  was  engaged  in  that  bust- 
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ness,  while,  on  the  contrary,  two  or  more 
acts,  taken  with  other  circumstances,  might 
fail  to  satisfy  them.  State  v.  Snowman 
(Me.)  544 

7.  An  instruction  that  a  man  could,  by 
reasonable  diligence,  have  reached  home  be- 
fore his  daughter's  death  if  a  message  had 
been  promptly  delivered,  without  adding 
that  he  would  have  done  so,  is  erroneous  in 
an  action  for  damages  for  delay  in  deliver- 
ing the  message.  Brown  v.  Cumberland 
Teleph.  &  Teleg.  Co.  (Tenn.)  277 

Notes  and  Briefs. 

Trial;  question  for  jury  as  to  reasonable- 
ness. 633 


TBOVER. 


Notes  and  Briefs. 


Trover;  liability  of  servant  or  agent  for 
conversion  under  orders  of  ^nployer.    644 

TBU8T8. 

For  Charitable  Uses,  see  Charities. 

Property  Held  for  Unincorporated  Soci- 
ety Consolidated  with  Others,  see 
Religious  Societies,  3. 

TUNHZX. 

Driving  through  Senior  Location,  see 
Mines,  1,  2. 

UHFAIB    COMPETITIOH. 

See  Imitation;  Trademark. 

UNITED  STATES. 

Right  Not  Invaded  by  Declaration  of 
State  Ownership,  see  Waters,  1. 

VAOCIHATION. 

As  Condition  of  Attending  School,  see 

Schools.  1-4. 
Exclusion  of  Unvaceinated  Pupils,  see 

Penalty. 
See  also  Health,  Notes  and  Briefs. 

VENBOB    AND    PURCHASER. 

insurance  on  Buildings  Burned  after 
Contract  of  Sale,  see  Insurance, 
14. 

1.  The  loss  occasioned  by  the  burning  of 
buildings  on  premises  that  have  been  includ- 
ed in  a^  contract  of  sale,  but  still  remain  in 
possession  of  the  vendor  pending  an  investi- 
gation as  to  the  title,  must  fall  on  the  ven- 
dor, though,  if  the  contract  had  been  so  far 
complete  that  the  vendee  should  be  treated 
as  the  owner  of  the  premises,  the  loss  would 
fall  on  him.    Phinizy  v.  Guernsey  (Ga.) 

680 

2.  The  rule  for  determining  the  amount 
of  abatement  from  the  price  of  land  for  loss 
of  buildings  by  fire  after  a  contract  for  the 
sale  thereof,  but  before  it  was  so  far  consum- 
mated aa  to  throw  the  loss  on  the  vendee, 
would  be  to  ascertain  if  there  was  any  dif- 
ference, on  the  day  the  contract  became 
binding,  between  the  market  value  of  the  en- 
tire property  and  the  contract  price.  In 
case  there  was  no  difference,  then  the  pur- 
50  L.  R.  A. 


chaser  would  be  entitled  to  a  decree  requir- 
ing the  seller  to  convey  him  the  property  up* 
on  payment  of  a  sum  equal  to  the  market 
value  of  the  lot  without  the  building  on  the 
day  the  contract  was  made.  If  at  the  date 
the  contract  became  effectual  the  market 
value  of  the  property  was  greater  than  the 
contract  price,  a  sum  representing  this  dif- 
ference should  be  deducted  from  the  market 
value  of  the  lot  without  the  buildingj  and 
the  balance  would  be  the  amount  which  the 
plaintiff  should  be  required  to  pay  for  a  con- 
veyance of  the  land.  In  this  way  the  pur- 
chaser would  obtain  the  benefit  of  his  bar- 
gain. If  the  contract  price  exceeded  the 
market  value,  the  purchaser  should  pay,  in 
addition  to  the  market  value  of  the  lot  with- 
out the  building,  the  difference  between  ^e 
market  value  of  the  property  at  the  date  of 
the  contract  and  the  contract  price.  In  this 
way  the  vendor  would  be  given  the  benefit  of 
his  bargain.  Id. 

Notes  and  Briefs. 

Vendor  and  purchaser;  waiver  of  vendor's 
lien  by  attachment  or  execution.  717 

Enforcing  contract  after  property  is  part- 
ly destroyed ;  rights  as  to  insurance.        680 

VERDICT. 

Supported  on  Appeal,  see  Appeal  and 

Error,  3. 
Direction  of,  see  Trial,  4. 

VOLUNTEER. 

Liability  of  Railroad  for  Act  of,  see 
Railroads,  2,  Notes  and  Briefs. 

VOTERS  AND  EIJ5CTION8. 

Decision  of  Parties  as  to  Nominee  Con- 
clusive, see  Courts,  1. 

Right  to  Inspector  at  Polls,  Not  En- 
forceable in  Equity,  see  Equitt, 
1. 

A  faction  of  a  political  party  which  is 
not,  and  does  not  claim  to  be,  in  itself  a  dis- 
tinct political  party,  is  not  entitled  to  have 
inspectors  at  an  election,  under  Ky.  Stat.  S 
1481.    Weaver  v.  Toney  (Ky.)  106 

Notes  and  Briefs. 

Voters  and  elections;   decision  of  party 
convention.  810 

VTAGEB. 

Exemption  of,  see  Garnishment. 

WAGON    SCALES. 

As  Fixtures,  see  Fixtures. 

WAREHOUSEMEN. 

Parol  Evidence  as  to  Contract,  see  Evi- 
dence, 10. 
Parol   Evidence  as  to   Warehouse   Re- 
ceipts, see  Evidence,  11. 

Warehousemen  who  refuse  to  deliver 
grain  because  they  have  none  belonging  to 
demandant  cannot  defeat  a  recovery  for  it9 
value,  on  the  ground  that  certain  warehouse 
charges  had  not  been  paid  as  required  by 
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contract.    Anderson  t.   Portland   Flouring 
Mills  Co.  (Or.)  235 

Notes  and  Bbiefs. 

Warehousemen;  negotiability  of  receipts; 
bailment  of;  rights  of  depositor.  230 

WARRANTS. 

See  Seabch. 

WARRANTY. 

See  Bills  of  Lading. 

WATERS. 

Abandonment  of,  see  Abandonment. 

Grant  of  Judicial  _ Powers  to  Board  of 
Water  Control,  see  Constitution- 
al Law,  6. 

Pollution  of,  by  County,  see  Counties, 
2. 

Water  Supply  as  County  Purpose,  see 
Counties,  3. 

Presumption  as  to  Ownership,  see  Evi- 
dence, 6. 

Decision  of  Board  of  Control  as  to  Pri- 
orities, see  Judgment. 

1.  The  declaration  of  state  ownership  of 
the  waters  of  the  state,  made  by  Wyo.  Const, 
art.  8,  §  1,  does  not  invade  any  proprietary 
right  of  the  United  States  in  such  waters, 
since  such  claim  of  ownership  was  recognized 
and  approved  by  the  act  admitting  the  state 
to  the  Union,  which  expressly  accepted,  rati- 
fied, and  confirmed  the  Constitution,  and  by 
later  acts  of  Congress  regulating  the  use  of 
such  waters.  Farm  Investment  Co.  v.  Car- 
penter (Wyo.)  747 

2.  The  state  of  Montana  has  by  necessary 
implication  assumed  to  itself  the  ownership, 
aub  modo,  of  the  rivers  and  streams  of  the 
state.    Smith  v.  Deniff  (Mont.)  707 

3.  Submerged  lands  of  meandered  lakes 
within  the  boundaries  of  the  state  belong  to 
the  state  in  trust  for  public  use,  substan- 
tially the  same  as  submerged  lands  under 
navigable  waters  by  the  rules  of  the  com- 
mon law;  and  the  state  cannot  part  with 
such  title  to  the  detriment  of  such  trust. 
Pewaukee  v.  Savoy  (Wis.)  838 

4.  If  a  public  street  or  highway  exists  so 
that  its  boundary  line  and  the  waters  of  a 
navigable  lake  meet,  the  riparian  rights  in- 
cident to  the  land  composing  the  street  be- 
long to  the  public.  In  such  a  situation 
there  is  no  zone  of  private  right  between  the 
street  and  the  lake,  but  the  public  right  is 
continuous  from  the  street  to  the  waters  of 
the  lake,  and  from  the  waters  of  the  lake  to 
the  street.  Id. 

5.  The  title  of  the  state  to  submerged 
lands  under  the  waters  of  navigable  lakes 
will  be  extended  so  as  to  include  lands  cov- 
ered by  an  artificial  raising  of  the  level  of 
the  lake«  if  such  artificial  condition  be  con- 
tinued so  long  as  to  become  the  natural  con- 
dition. Id. 

6.  If  a  person  artificially  raise  the  level 
of  the  waters  of  a  navigable  lake  so  as  to 
flood  his  own  lands,  the  public  rights  in  the 
60  L.  R.  A. 


lake  will   be   correspondingly   exlenHed   so 
long  as  such  artificial  condition  exists.    Id. 

7.  If  a  person  flood  his  own  land  by  tirti- 
ficially  raising  the  level  of  the  waters  of  a 
navigable  lake,  and  maintain  that  condition 
for  more  than  twenty  years,  and*  the  public 
use  and  enjoy  the  lake  in  such  new  condi- 
tion, the  title  to  such  lands,  so  far  as  neces- 
sary to  maintain  such  condition,  will  vest  in 
the  state  by  dedication.  In  such  circum- 
stances the  artificial  condition  of  the  lake 
will  be  considered  its  natural  condition, 
with  all  the  incidents  thereof.  Id. 

8.  Damages  for  the  pollution  of  a  stream 
by  the  discharge  therein,  through  sewers  con- 
structed  for  the  purpose,  of  the  refuse  water 
and  excrement  from  wash  tubs,  bathtubs,  and 
closets  of  the  buildings  of  a  prison  associa- 
tion, in  which  are  quartered  several  hundred 
persons,  may  be  recovered  by  a  riparian  own- 
er who  conducts  a  profitable  dairy  and  but- 
ter business,  necessitating  a  plentiful  sup- 
ply of  pure  water  for  his  cows,  and  who  also 
uses  the  water  for  domestic  purposes.  Trev- 
ett  V.  Prison  Asso.  of  Virginia  (Va.)       564 

9.  No  property  right  already  accrued  is 
impaired  by  Wyo.  Const,  art.  8,  5  1,  provid- 
ing that  the  title  to  all  the  waters  of  the 
state  shall  be  in  the  state,  since  an  appro- 
priator  of  water  acquires  no  title  to  the  wa- 
ter itself  while  flowing  in  its  natural  chan- 
nel, but  only  to  the  use  of  a  limited  amount 
thereof  for  beneficial  purposes.  Farm  In- 
vestment Co.  V.  Carpenter  (Wyo.)  747 

10.  Claimants  whose  rights  had  accrued 
prior  to  the  adoption  of  Wyo.  dJonst.  art.  8, 
9  2,  providing  for  the  creation  of  a  board  of 
control  having  supervision  of  the  waters  of 
the  state,  and  Wyo.  act  Dec.  22,  1890,  creat- 
ing such  board  and  vesting  in  it  power  to  ad- 
judicate and  determine  priorities  of  rights, 
must  submit  proofs  of  their  rights  in  the  ad- 
judication proceedings,  the  same  as  claim- 
ants acquiring  rights  after  the  adoption  of 
the  Constitution  and  statute.  Id. 

11.  The  right  to  appropriate  the  water  of 
a  stream,  conferred  b^  the  Montana  statutes, 
can  be  taken  advantage  of  and  exercised  only 
by  one  who  has  riparian  rights  either  as 
owner  of  the  riparian  land  or  through  grant 
of  the  riparian  owner.  Smith  v.  Den  iff 
(Mont.)  737 

12.  The  water  right  of  one  who  appro- 
priates water  for  the  purpose  of  using  it  up- 
on nonriparian  lands  in  his  possession,  but 
which  he  does  not  own,  does  not  become  ap- 
purtenant to  such  lands  without  a  convey- 
ance in  writing  to  the  owner  of  the  lands. 

Id. 

13.  The  right  of  an  appropriator  to  take 
water  from  or  over  the  land  of  another  is  in 
the  nature  of  an  easement  in  gross,  which 
may  or  may  not  be  annexed  or  attached  to 
land  on  which  the  water  is  used  as  an  ap- 
purtenance thereto.  Id. 

14.  The  legislature  cannot  constitutional- 
ly delegate  the  power  to  fix  prices  at  which 
water  shall  be  sold  in  a  city,  to  the  author!- 
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ties  of  the  city,  which  is  itself  a  oonsumer 
either  in  its  municipal  capacity  or  through 
its  inhabitants,  without  some  provision  for 
a  judicial  investigation  of  the  reasonableness 
of  the  rates  fixed  by  such  authorities.  Agua 
Pura  Co.  V.  Las  Vegas  (N.  M.)  224 

15.  A  water  company  having  a  contract 
right  to  lay  water  mains  and  pipes  in  city 
streets,  and  to  distribute  and  sell  water,  ice, 
etc.,  as  it  may  deem  fit,  is  excepted  from  the 
regulation  of  prices  by  ordinance  under  au- 
thority of  N.  M.  Laws  1897,  p.  124,  by  virtue 
of  a  proviso  that  the  act  "shall  not  affect 
any  contract  now  existing,"  since  the  rights 
and  privileges  granted  by  the  contract  in- 
clude the  right  to  fix  the  price  at  which  the 
company  shall  sell  the  water.  Id. 

Notes  and  Briefs. 

Waters;  rights  of  riparian  owner;  pollu- 
tion of.  564 

State  and  Federal  ownership  of: — ^In  gen- 
eral; public  rights  limited;  right  to  divert 
water  in  aid  of  navigation;  illustrations  of 
the  limitations  on  the  powers  of  the  trustee ; 
effect  of  constitutional  or  statutory  asser- 
tion of  title  to  water;  title  as  between  state 
and  United  SUtes.  737 

Kights  acquired  in  an  artificial  condition 
of  a  body  of:— Oontract  rights;  artificial 
condition  established  by  grant;  application 
of  doctrine  of  riparian  rights;  prescriptive 
rights;  reciprocal  rights;  changing  chan- 
B^s ;  public  rights.  836 

Appropriation  of;  irrigation  statutes. 

748 

Power  to  fix  rates  for;  notice  to  parties 
affected;  reasonableness  of  rates.  224 

WATER    TANK. 

Maintenance  of.  In  Street  under  Grant 

for  Railroad,  see  Highways,  7. 
As  Nuisance,  see  Nxtisanoes,  1. 

WILI*8. 

Validity  of  Bequest  for  Temperance 
Work,  see  Charities,  5. 

Descent  of  Specific  Legacy  Set  Apart 
for  Minor,  see  Descent  and  Dis- 
trisution,  2. 

Effect  of  Devise  of  All  Realty  on  Pre- 
sumption of  Charge  on,  see  Evi- 
dence, 25. 

Estate  Tail,  see  Real  Propertt,  2,  3. 

Executory  Devise  Limited  on  Indefinite 
Failure  of  Issue,  see  Real  Propeb!- 
TT,  4. 

1.  A  will  is  to  be  construed  by  the  law 
existing  at  the  time  of  the  testator's  death, 
when  the  will  takes  effect.  Hertz  v.  Abra- 
hams (Ga.)  361 

2.  The  intention  of  a  testator  must  yield 
to  the  rules  of  law,  when  he  uses  words 
which  clearly  create  one  estate,  though  he 
designed  another.  Id. 

3.  If  the  residue  of  an  estate  be  divided 
by  the  terms  of  the  will,  and  a  part,  as  such, 
be  willed  to  one  person,  and  a  part,  as  such, 
to  another,  and  the  will  be  void  as  to  one, 
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the  portion  that  would  otherwise  go  that 
way  will  not  swell  the  portion  going  the 
other,  but  will  pass  to  the  heirs  as  property 
undisj)osed  of  by  will,  in  the  absence  of  a 
clear  intent  to  the  contrary;  but  this  rule 
does  not  apply  where  there  is  a  bequest  of  a 
specific  part  of  the  net  estate  to  one  person, 
and  all  the  rest  and  residue  of  the  estate  is 
bequeathed  by  a  residuary  clause  in  general 
language,  unless  a  clear  intent  to  the  con- 
trary be  nuinifest  by  the  will.  Harrington 
V.  Pier  (Wis.)  307 

4.  Legacies  will  be  made  a  charge  upon 
the  real  estate  of  testator,  where,  at  the 
time  of  making  the  will  and  at  his  death,  he 
had  no  personalty  out  of  which  to  pay  them. 
Re  Lutz  (Mo.)  847 

5.  If,  notwithstanding  the  failure  of  a 
purpose  requiring  a  conversion  of  realty  into 
personalty  to  satisfy  it,  the  intention  is 
manifest  in  a  will  to  accomplish  a  distribu- 
tion of  the  estate  in  the  form  of  money,  that 
intent  will  accomplish  the  conversion  of 
the  realty  into  personalty  in  equity;  and, 
unless  otherwise  clearly  indicated,  a  void  be- 
quest will  fall  into  the  residuum,  and  go  to 
the  residuary  legatee  if  there  be  such.  Har- 
rington V.  Pier  (Wis.)  307 

6.  The  blending  of  real  and  personal 
property  in  one  fund  for  all  purposes  of  a 
will  strongly  evidences  an  intent  that  the 
whole  estate  shall,  at  all  events,  be  distrib- 
uted as  personal  property.  Id. 

7.  The  doctrine  of  equitable  conversion 
does  not  apply  where  a  will  directs  the  con- 
version of  realty  into  personalty  for  a  par- 
ticular but  void  purpose;  but,  unless  other- 
wise clearly  indicated  by  such  will,  such 
realty  will  pass  to  the  heirs  as  property  un- 
disposed of  thereby.  Id. 

Notes  and  Briefs. 

See  also  Charities;  Real  Property. 

Wills;  equitable  conversion  by;  creating 
trust.  309 

Interpretation     of;    intent    of    testator; 
meaning  of  word  "issue;"  what  law  governs. 

361 

Clharging  legacy  on  real  property.        848 

Vesting  of  estate  created  by;  legacy  pay- 
able at  certain  age.  6o4 

WITNESSES. 

Expert,  see  EvmENOB,  14,  15. 

WRIT  AKB  PROCESS. 

Service  on  Corporation  Where  no  Desig- 
nation, see  Constitutional  Law, 
21. 

See  also  Constitutional  Law,  Notes 
AND  Briefs. 

Service  upon  the  superintendent  of  in- 
surance, of  a  summons  to  a  foreign  insur- 
ance company,  does  not  give  the  state  courts 
jurisdiction  of  an  action  on  a  policy  wholly 
executed  in  another  state,  although  the  com- 
pany had  at  one  time  been  authorized  to  do 
business  in  the  state,  and  had  filed  with  the 
superintendent  the  written  consent  to  such 
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service  required  as  a  condition  of  doing  busi- 
ness in  the  state  by  Kan.  Gen.  Stat.  1897, 
chap.  74,  9  104  (Gen.  Stat.  1890,  chap.  .30,  § 
3283),  where,  long  prior  to  the  issuance  of 
the  policy,  its  license  to  do  business  in  the 
50L.H.A. 


state  had  been  revoked,  since  which  time  it 
had  not  maintained  any  agency  or  transacted 
any  business  therein.  Mutual  Reserve 
Fund  L.  Asso.  v.  Boyer  (Kan.)  638 


($,,^^^x'.''^or' 


•» 


r^ 


m^'yv^^^^ft^ 


"N 


iJ-X- 


ts^£-'. 


r 


^  .  *•  .♦ 


K  ",j- jiL.  .■:'"!t' 


"N 


••♦4  y-T 


r 


%A» 


r 


J'L.,^. 


■> 


^■■'J 


n 


\ 


t 


r 


~\ 


•ivwirtc" 


i 


